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UNITED STATES OF Ah1 ERICA *02 Ur 18 P ? :00
NUCLEAR REGULATORY COhihilSSION

BEFORE THE ATOh11C SAFETY AND LICENSING BOARD

in the hiatter of ) Docket No. 50-446-CPA
)

TEXAS UTILITIES ELECTRIC ) Construction Permit Amendment
COh1PANY, et al. )

)
(Comanche Peak Steam Electric )

Station, Unit 2) )

NRC STAFF RESPONSE TO PETITION OF SANDRA LONG DOW D13A
DISPOSABLE WORKERS OF COh!ANCllE PEAK STEAh! ELECTRIC STATION,
AND R. hilCKY DOW FOR INTERVENTION AN:; RJOUEST FOR HE6BINGS

INTRODUCTION

On July 30,1992, Petitioners Sandra Long Dcw, dba Disposable Workers of

Comanche Peak Steam Electric Station and R. hiicky Dow (Petitioners) filed " Petition of

Sandra Long Dow dba Disposable Workers of Comanche Peak Steam Electric Station, and

R. hiicky Dow for Intervention and Request for Hearings" (Petition) in response to the

publication of " Environmental Assessment and Finding of No Significant impact," dated

June 23,1992, relating to a proposed extension of Construction Permit No. CPPR-127 for

Comanche Peak Steam Electric Station (CPSES), Unit 2. 57 Fed. Reg. 28885 (June 29,

1992). Because Petitioners have failed to satisfy 10 C.F.R. i 2.714 of the Commission's

regulations relating to intervention in Commission proceedings, their Petition should be

denied.
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BACKGROUND

On December 19,1974, the Atomic Energy Commission issued Construction Permit
i

No. CPPR-127.- authorizing construction of Comanche Peak Steam Electric Station,

. Unit 2. The construction permit (CP) specified that the latest date for completion of
;

construction was August 1,1983. The latest construction completion date was most
,

recently extended by Commission Order dated November 18, 1988, to August 1.1992.

53 Fed. Reg. 47888 (November 28,1988).

By letter dated February 3,1992, as supplemented on March 16, 1992, the Texas

Utilities Electric Company (Licensee) filed a request for extension of the latest

construction completion date specified in the Construction Permit to August 1,1995. On

June 23,1992, the NRC Staff (Staff) prepared an " Environmental Assessment and Finding

of No Significant impact" relating to the proposed extension. 57 Fed. Reg. 28885

(June 29,1992). On July 28,1992, the Staffissued " Order Extending Latest Construction

Completion Date " 57 Fed. Reg. 34323 (August 4,1992). In response to the publication

'of the Environmental Asw3 ment, Petitioners filed, on July 30,1992, " Petition of Sandra

*

Long Dow dba Disposable Workers of Comanche Peak Steam Electric Station, and

R. Micky Dow for I;,tervention and Request for Hearings." - For the reasons set forth

below, their Petition should be denied.

DISCUSSIDE

A. SMndm.d.s for Interven.liDD
_.

*

A peison seeking to intervene in a Commission proceeding must satisfy. the

requirements of section 2.714 of the Commission's regulations.10 C.F.R. Q 2.714. The

- - _- -..- - - -- - __.-- - -.-_.-.,--.- _._ _ - .



. .. _ _ _ - _ - . _ _ . . _ _ _ _ . _ _ . _ _ _ . - _ _ _ _ . _ . _ . . _ . . _ . . .

!

, , .

'
3

t

burden of meeting these requirements is on the petitioner. Metropohtan Edison Co.

(Three Mile Island Nuclear Station, Unit 1), CLI 83 25,18 NRC 327,331 (1983). The

regulations permit any person whose interest may be affected by a proceeding to file a
'

petition for leave to intervene. 10 C.F.R. Q 2.714(a)(1). The petition must state with

particularity the interest of the petitioner in the proceediig, how the results of the

proceeding will affect that interest and why the petitioner should be permitted to intervene.

10 C,F.R. f 2.714(a)(2). The petitioner must also identify the specific aspect or aspects

of the subject matter of the proceeding with respect te which the petitioner wishes to

intervene. Id.

The Commission has held that judicial concepts of standing are to be used to
'

determine whether a petitioner has sufficient interest to intervene in a Commission

proceeding. Portland General Elec. Co. (Pebble Springs Nuclear Plant, Units 1 and 2),
.

CL1-76-27, 4 NRC 610 (1976). These judicial concepts of standing apply to both

individuals and organizations seeking intervention in Commission proceedings. Id. To

establish standing, a petitioner must allege an injury in fact to his or her interests which

-is both concrete and actual or imminent. Lujan v. Defenders of Wildhfe, _U.S. ,

~

112 S. Ct. 2130, 2136, citing W/dtmore v. Arkansas, 495 U.S.149,155 (1990). The

alleged interests must be within the zone of interest to be protected by the relevant statute.

Sierra Club v. Monon, 405 U.S. 727, 732 36 (1982)t Association of Data Processing >

Service Organizations v. Camp, 397 U.S.150,152-54 (1970). In Commission
-

_ proceedings, the relevant statutes are the Atomic Energy Act of 1954, as amended, and .

. . :. - -. , - . . . .- . - .-.- -- . - ~ ~ , - - - .- . . . . ~ - .- -. -
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Q the National Environmental Policy Act. Sec 7hree Mile Island, CLI-83-25,18 NRC at

)
- 332; Pebble Springs, CLI 76-27,4 NRC at 613-14.

An individual petitioner may base personal standing upon a showing that his or her

residence is within the geographical zone which could be affected by a nuclear accident.
i_

L<mislana Power & Light Co. (Waterford Steam Electric Station, Unit 3), ALAB-125,6
_

AEC 371 at 372 n.6 (1973). Distances of up to 50 miles from a nuclear pos plant have

been found to be within the geographical zone of interest. Texas Utilitica ating Co.

(Comanche Peak Steam Electric Station, Units 1 and 2), LBP-79-18, 9 NRC 728, 730t

(1979); see also Tennessee Valley Authority (Watts Bar Nuclear Plant, Units 1 and 2),

ALAB-413, 5 NRC 1418,1421 n.4 (1977).

An organization may also establish standing in its own right. To establish such-

standing in its own right, an organization must show an injury to its organizational

a interest. Transnuc/ car, Inc. (Ten Applications for Low-Enriched Uranium Exports to
.

EURATOM Member Nations), CL1-77-24, 6 flRC 525, 531 (1977); Pebble Springs,

CL1-76-27, 4 NRC at 613-14. An organization must demonstrate that it will suffer an

injury which is not a generalized harm and is not shared in general by a large class of
__

citizens. Transnuclear, Inc., CL1-77 24,6 NRC at 531. The assertion by an organization

tant it has an interest in a proceeding or in nuclear issues in general is not sufficient to

establish standing; an allegation that an injury to a specific interest has or will result from

the proseeding is required. Puget Sound Power and Light Co. (Skagit/Hanford Nuclear

Power Project, Units 1 and 2), ALAB-700,16 NRC 1329,1333 (1982); Nuclear

- __-_-__-- __ _
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Enginecring Co. Inc. (Shef6 eld, Illinois, Low Level Radioactive Waste Disposal Site)

ALAB-473,7 NRC 737,741 (1978); see also Sierra Club,405 U.S. at 739 40.

In addition to establishing standing in its own right, an organization may also

establish standing to intervene through the interests of one of its members. Wanh v.

Scldin, 422 U.S. 490, 511 (1975); Houston Lighting and Power Co. (Allens Creek

Nuclear Generating Station, Unit 1) ALAB-535, 9 NRC 377, 389-94 (1979). An

organization may obtain standiy as a representative ofits member (1)if a member would

otherwise have standing to sue in his or her own right; (2) the interests the organization

seeks to protect are germane to its purpose; and (3) where the relief requested does not

require the participation of the individual member in the litigation. //unt v. Washington

Apple Advenising Commission. 432 U.S. 333,343 (1977). Furthermore, an organization's

members mua, posses indicia of membership. Hunt,432 U.S. at 343. The members must

exercise some measure of power or control over the organization. Id. at 344. An

organization may not represent the interest of persons who are not members.

10 C.F.R. Q 2.713(b); Florida Power and Light Co. (St. Lucie Nuclear Power Plant,

Units 1 and 2), CLI 89-21,30 NRC 325,329 (1989).

If an organization seeks to establish standin.r through its members, the organization

must provide the name and address of at least one of its members who has individual

standing. Allens Creek, ALAfr535,9 NRC at 393-94. The member also must authorize

the organization to represent his or her interests. Tennessee Valley Authority (Watts Bar

Nuclear Plant, Units 1 and 2), ALAB-413, 5 NRC 1418,1421 (1977). An afGdavit

should be submitted which indicates this authorization. See South Carolina Elec. and Gas

_
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;

Co. (Virgil Summer Nuclear Station, Unit 1), ALAB-642,13 NRC 881,884 (1981). An ;

organization may also obtain representational standing when its petition is signed by an

officer who has personal standing. Duke Power Co. (Amendment to Materials License

SNM 1773 -Transportation of Spent Fuel from Oconee Nuclear Station for Storage at

McGuire Nuclear Station), ALAB 528,9 NRC 146,151 (1979).
I

In addition to demonstrating the requisite standing, a petitioner must set forth "the
>

specific aspect or aspects of the subject matter of the proceeding as to which petitioner- ;

wishes to intervene." 10 C.F.R. i 2.714(a)(2). While there is little guidance in NRC ,

case law:as to the meaning of " aspect" as the term is used in 10 C.F.R. 6 2.714, it

appears that a petitioner may satisfy this requirement by identifying general, potential
'

subject areas of the licensing action or areas of concern which are within the scope of

matters that may be considered in the proceeding which the petitioner wishes to challenge.

'

See i'irginia Electric and Pmver Co. (North Anna Nuclear Power Station, Units 1 and 2)..

ALAB-146,6 AEC 631,633 (1973).

The scope of a CP extension proceeding is narrow. Washington Public Power

Supply System (WPPSS Nuclear Projects Nos. _1 and 2), CLI-82-29,16 NRC 1221,1229

- (1982). Any issue addressed by a CP extension proceeding must be related to whether the

applicant has shown " good cause" for the delay in completiu of the facility. Texas

Utilitics Electric Co. (Comanche Peak Steam Electric Station, Unit 1), CL1-86-4,23 NRC

-113,121 (1986)[ Th'e petitioner must seek to challenge the reasons for the delay or to

show that other reasons, not constituting good cause, are the principal bases for the delay.

WPPSS, CL1-82-29,16 NRC at 1230.

__,;. - _ . _ _ _ . . - - - _ _ _ _ _ . _ _ . _ _ . . . _ _ _ . _ - _ .___ . _ ..a __ _ . . _
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With respect to issues going beyond " good cause," the Commission has determined

i

that "[t]he avenue afforded for the expression of health, safety, and environmental

concerns in any pending operating license proceeding, or, in tie absence of such a

proceeding, in a petition under 10 C.F.R. $ 2.206, would be exclusive despite the

pendency of a construction permit extension request." WPPSS, CLI 82-29,16 NRC at

I
1229. CP extension proceedings are not intended to permit " periodic relitigation of

health, safety, or environmental questions . . . between the time a construction permit is

issued and the time the facility is authorized to operate." Washington Public Power Supply

System (WPPSS Nuclear Project No.1), ALAB-771,19 NRC 1183,1189 (1984), citing,

17PPSS, CL1-82-29,16 NRC at 1228. Contentions having no discernable relationship

to the CP extension are inadmissable in a CP extension proceeding; a petition under

10 C.F.R. E 2.206 is the exclusive remedy. Northern Indiana Public Service Co. (Bailly

Generating Station, Nuclear 1), ALAB-619,12 NRC 558, 570 (1980); Long Island
.

Lighting Co. (Shoreham Nuclear Power Station, Unit 1), LDP-82-41,15 NRC 1295,

1302-03 (1982).

IL W1111pnen Do No_LHut.Sla.ading to laterune

l. hiitiorars Sandra I ong D_gw an1R. Micky Dow Fail to Establish<

hrsonal Standing

Petitioners Sandra Long Dow and R. Mickey Dow each seek to establish personal

standing in this proceeding. As already discussed, in order to establish personal standing,

an individual petitioner must show that the challenged action will cause an actual or

imminent injury in fact, and that the injury is within the zone of interest protected by the

.

U
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Atomic Energy Act of 1954, as amended, or the National Environmental Policy Act.

Lujan, U.S. 112 S. Ct. at 2138; see also, Three Mlle bland, CL183 25,
,

18 NRC at 332. Petitioner R. Micky Dow claims to own property in the City of

Granbury, Texas which, is within 50 miles of CPSES. Petition at 2. Additionally,

Petitioner Sandra Long Dow avers to be the spouse of R. Micky Dow and avers that she

'
would, "in the normal course of events," live with her husband within a 50 mile radius

of CPSES. Id. As stated in the Petition, neither Petitioner actually resides on the
,

property located in Granbury, Texas or even claims to visit it. See Petition at 2-3. The
1

'

mere ownership of property located within the " geographical zone of interest" without

living on it or even claiming to visit it with any frequency is not sufficient to confer
.

standing.8 See Lujan, U.S. ,_. I12 S. Ct. at 2138 ("Some day" intentions to visit

the habitat of an endangered species without specifying when is insuf6cient to support

standing under the Endangered Species Act). See also Puislic Senlec Co. of Oklahoma

(Black Fox Station, Units 1 and 2) ALAB 397,5 NRC 1143,1150 (1977)(occasional trips
'

near the site of a nuclear power plant are insuf6cient to establish an interest in-a

proceeding regarding that plant) and Philadelphia Elec. Co. , (Limerick Generating Station,-

Units 1 and 2), LBP 82-43A,15 NRC 1423,1448 (1982)(" Intermittent visits to the area :
;.

do not show an interest suf6cient to require granting intervenor status."). Thus,
-

,

'
I

': Petitioners claim that the reason they do not reside on their property in Granbury,
Texas is because of threats and harassment by " individuals and parties, either in the direct

pay, or under the control of the licensee. . . ." Petition at 2-3. These totally .

| . unsubstantiated allegations are irrelevant to the issue of whether Petitioners have an
interest suf6cient to establish standing in this proceeding.

..
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Petitioners fail to demonstrate an actual or imminent injury to their interest. Accordingly,

Petitioners have failed to establish personal standing to intervene in this proceeding.2

2. Pe.thioner DWCPSES Fails to Estahlish Organi7ational Standing

Petitioners also seek standing for Disposable Workers of Comanche Peak Steam

Electric Station (DWCPSES). Petition at 2. DWCPSES fails to establish standing through
_

one of its members or ofGeers. Petitioners do not provide any information regarding the

organization of DWCPSES other than the fact that it is comprised of " chiefly persons who

own property or reside within a 50 mile radius of the CPSES facility. . . ." /d.

Petitioners fail to name even one member of DWCMI 1 who would have the requisite

standing to intervene and have authorized DWCPSES to lepresent his or her interests.

Petitioners do reference af6 davits attesting to the fact that some of its memben live within

50 miles of CPSES which are "already on file with the Commission." Id. Petitioners do

not. however, specify which affidavits they are referring to. These same Petitioners did
-

attach several statements to a previous Petition to Intervene Out of Time and Motion to
-

Reopen the Record, dated February 20 and 21,1992. If Petitioners are referring to these

statements, several of which are not affidavits and are not properly notarized, these

statements are totally inadequate to suppon representational standing for DWCPSES. The

Petitioners also claim to be adversely affected by "this situation" due to harassment2

ar.d intimidation by Licensee's employees or agents. Petition at 2-3. Petitioners do not
de6ne what " situation" they are referring to nor is there any articulated bases for their
allegations. The only " situation" which is relevant to this proceeding is the CP extension
and whether good cause was shown for the extension. Comanche Peak, CL1-86-4,
23 NRC at 121. These allegations have no discernable nexus to the proceeding. Said
otherwise, these allegations do not reDect an adverse affect on any interest Petitioners may
have which is attributable to the subject matter of this proceeding.

- _ - _ _ _ - _ __-
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statements fail to demonstrate any harm to the individual or to reflect that individual's

authorization for DWCPSES to represent his or her interest. For that matter, only one

of the statements even claims that the person is a member of DWCPSES, and even that

person does not authorize DWCPSES to represent his interests. Without such

authorization, that member's statement is of no avail to Petitioners. See, Waus liar,

ALAll-413,5 NRC at 1421. Petitioner DWCPSES has not otherwise demonstrated that

its " members" possess the requisite indicia of membership. Sec, ihmt,432 U.S. at 343.

Although the Petition is signed by Sandra Long Dow dba L)WCPSES, the Petitioners

do not explicitly identify any ofGeer of that organization. Even assuming, however, that

Ms. Dow is an ofGeer of DWCPSES, DWCPSES does not have standing. As already

discussed, Ms. Dow does not have personal standing. Therefore, DWCPSES has failed

to establish representational standing through Ms. Dow.

DWCPSES has also failed to establish standing in its own right. DWCPSES as an

organization, is itself not even located within the " geographical zone of interest" necessary

to establish standing for an organization. Petitioners fail to provide any business address

for DWCPSES. See Petition at 2. However, Ms. Dow dba DWCPSES indicates that her

2

address is in Pennsylvania, well over 50 miles from Comanche Peak. Id. at 5. And

beyond geographical proximity (or obvious lack thereof), Petitioners are silent as to any

other harm which the organization might suffer. Accordingly, DWCPSES has failed to

establish standing in its own right.

Finally, Petitioners make the vague statement that "[a]Il of the petitioners and

parties, hereinabove, and others, either have, do, or will live, work, recreate, travel, and

-- - __ ._ _ __ -
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raise families within a radius of 50 miles of the Comanche Peak Steam Electric Station." ;

/d. at 3. This vague and unsubstantiated assertion is totally inadequate to support standing |

for any of the Petitioners. Petitioners further cIalm that the food and water used by

Petitioners would be adversely affected by a release of radioactive materials. Id. This
i

" food chain" argument will not support standing. Washington Public Power Supply System

(WPPSS Nuclear Power Project, No. 2), LDP-79 7,9 NRC 330,336 (1979).

C. Petitioners Fail to Satisfy the "Apect" Requirement of
10 C.F.R. 6 2.714(aM2)of the Commission's ReculaliODS

Petitioners totally fail to address the " aspect" requirement of section 2.714(a)(2) of
.

the Commission's regulations. Petitioners merely allege, in their attempt to address the :

standing requirement, that their interests would be adversely affected by an accidental

release of radioactive materials from the construction of CPSES Unit 2. Petition at 3.

However, Petitioners fail to indicate what aspect of Licensee's justification for the

.

f

P

|

..

!
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extension requested by TU Electric they wish to challenge in this proceeding.

Accordingly, Petitioners have failed tc satisfy the " aspect" requirement for intervention,'
.

CONCLUSION

For the foregoing reasons, Petitioners' Petition for Intervention and Request for

llearings should be denied.

Respectfully submitted,

1 A'

pW f7W.

'
Marian L. Zobler
Counsel for NRC Staff

Dated at Rockville, Maryland
this 18th day of August,1992

3 Petitioners also make several vague arguments relating to other proceedings pending
before both the Commission and the Federal courts and their alleged affect on the

- construction permit amendment. Petition at 3 4. (Petitioners' Petition for Leave to
Intervene Out of Time, Motion to Reopen the Record and Request for Oral Argument
were denied by the Commission on August 12, 1992. Texas Utilitics Elec. Co.,
(Comanche Peak Steam Electric Station, Units 1 and 2), CLI 92-12). These arguments
relate to mootness and due process claims. - None of Petitioners' claims are relevant to the
issue of v*. ether Petitioners have satisfied the standing and aspects requirements of section
2.714 of the Commission's regulations. Any such claims concerning the status of the CP
extension must wait a determination that Petitioners have been afforded intervenor status
in this proceeding. Accordingly, Petitioners' arguments should not be considered by the
Atomic Safety and Licensing Board.

, . . . . . . - - _ . .. . . - - . ..
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CJiRTIFICATE OF SERVICE

I hereby certify that capies of "NRC STAFF RESPONSE TO PE'lTTION OF SANDRA
LONG DOW DilA DISPOSABLE WORKERS OF COMANCllE PEAK STEAM
ELECTRIC STATION, AND R. MICKY DOW FOR INTERVENTION AND REQUEST
FOR HEARINGS" in the above captioned proceeding have been served on the following
by deposit in the United States mail, first class, or as indicated by an asterisk through
deposit in the Nuclear Regulatory Commission's internal mail system, this 18th day of
August 1992:

Morton B. Margulies, Chairman * Peter S. Lam *
Administrative Law Judge Administrative Judge
Atomic S:4ty and Licensing Board . Atomic Safety r id Licensing Board
U.S. Nxlear Regulatory Commission U.S. Nuclear Regulatory Commission
Washington, D.C. 20555 Washington, D.C. 20555

James H. Carpenter * George L. Edgar
Administrative Judge Steven P. Frantz
Atomic Safety and Licensing Board - Nancy L. Ranck
U.S. Nucirit Regulatory Commission Newman & Holtzinger, P.C.
Washingtor,, D.C. 20555 Suite 1000 ,

1615 L Street, N.W.
R. Micky Dow Washington, D.C. 20036
Sandra Long Dow dba Dispnsab!e
Workers of Comanche Peak Steam Michael D. Kohn
Electric Station Stephen M. Kohn
322 Mall Blvd. #147 Kohn, Kohn and Colapinto, P.C,
Monroeville, PA 15146 517 Florida Ave., N.W.

| Washington, D.C. 20001
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Adjudicatory File ;?i* Atomic Safety and Licensing 11oard
U.S. Nuclear Regulatory Commission Panel (1)*
Washington, D.C. 20555 U.S. Nuclear Regulatory Commission
Attn: Docketing and Service Section Washington, D.C. 20555

Office of the Secretary (2)* OfGee of Commission Appellate
U.S. Nuclear Regult. tory Commission Adjudication (1)*
Washington, D.C. 20555 U.S. Nuclear Regulatory Commission
Atta: Docketing and Service Section Washington, D.C. 20555
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Marian L. Zobler
Counsel for NRC ' ff
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