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Counsel

Attacmencs as stated:

Commissioners' comments should be provided directly to the

Office of the Secretarv by c.o.b. Tuesday, October 26, 1982.

Commission Stiff Office comments, if any, should be submitted
to the Commissioners NLT Tuesday, October 19, 1982, with an
information copy to the Office of the Secretary. If the paper
is of such a nature that it requires additional time for
analytical review and comment, the Commissioners and the
Secretariat should be apprised of when comments may be expected.

This paper is tentatively scheduled for affirmation at an
open meeting during the week of November 1, 1982. Please
refer to the appropriate weekly Zommission Schedule, when
published, for a specific date and time.
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UNITED STATES OF AMERICA
NUCLE/AR REGULATORY COMMISSION

07 cee e~ Sy iy
- . y

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:
Marshall E. Miller, Chairman

Gustave A. Linenberger, Jr. RVED 99
Dr. Cadet H. Hand, Jr. SER APR 7 1982

In the Matter of

Docket No. 50-537

— o —

UNITED STATES DEPARTMENT OF ENERGY
PROJECT MANAGEMENT CORPORATION
TENNESSEE VALLEY AUTHORITY

April 22, 1982
(Clinch River Breeder Reactor Plant)

Nt S St St S Sl sl ot et it S

ORDER FOLLOWING CONFERENCE WITH PARTIES

A conference with counsel was held pursuant to notice in this
proceeding on April 20, 1982 at Bethesda, Maryland. Counsel
representing the United States Department of Energy, Project Management
Corporation and Tennessee Valley Authority (Applicants), the Staff,
Natural Resources Defense Council and Sierra Club (Joint Intervenors),
and the State of Tennessee participated in the conference.

The Board considered and heard arguments on the statements of
position, filed by Applicants, Staff and Intérvenors, that addressed

the question of which issues within Contentions 1, 2 and 3 should be



deferred for purposes of discovery and litigation until after the LWA-1
evidentiary hearing and partial initial decision.

In addition, the Board ruled upon the Staff Motion for a
Protective Order Relatfve to Discovery and addressed all matters of
controversy among the parties regarding interrogatories and responses
to interrogatories.

SO m—— s " . awan o 1%

Contentions 1, 2 and 3

Contention 1(a)

The Board ruled tiat Subpart (a) of Contention 1, which challenges
the ability of Applicants' reliability program to eliminate CDAs as .
DBAs, is litigable at the LWA-1 stage. However, the inquiry at this
stage is limited to consideration of whether it is feasible to design
CRBR to make HCDAs sufficiently improbable that they can be excluded
from the envelope of design basis accidents for a reactor of the
general size and type proposed. Specifically, discovery at the LWA-1
stage is limited to the following areas of concecrn:

1. The major classes of accident initiators potentially

leading to HCDAs;
2. The relevant criteria to be imnosed for the CRBRP;

3. The state of technology as it relates to applicable

design characteristics or criteria; and




4, The general characteristics of the CRBRP design (e.g.,
redundant, diverse shutdown systems) (Tr. 548).

A full-scale inquiry into the specific design of the CRBR is
inappropriate at the LWA-1 stage. 10 CFR §50.10(e) establishes that an
LWA-1 may be issued only after the Board has conducted a full NEPA
review and has determined that “based upon the available information
and review to_date, there is reasonable assurance that the proposed
site is a suitable location for a reactor of the general size and type
proposed from the standpoint of radiological health and safety
considerations...."

In order to make the full NEPA findings, the’Board must have
before it "sufficient information regarding the proposed plant...in the
applicant's environmental report and the record of the NEPA hearing in
order to conduct a reasonable cost-benefit analysis as required by
NEPA" (Statements of Consideration to 10 CFR §50.10(e) at 39 FR 14506).
The applicants' environmental report must assess the “probable impact
of the proposed action on the environment” (10 CFR §51.20(a)). This
assescment involves analyses of the probable environmental impacts of
postulated accidents and must be based on realistic assumptions and
methods of analysis. However, the conservative methods of analysis
emp}oyed in the NRC safety evaluation process are not necessary for the

NEPA review (Gulf States Utilities (River dand Station, Units 1 & 2),

LBP-75-50, 2 NRC 419, 447-448 (1975)).



In order to fulfill the requirements of 10 CFR §50.10(e)(2)(ii),

the Board must make a preliminary safety determination "that based on
the available information and review to date there is reasonable
assurance that the site is a suitable location for a reactor of the
general size and type proposed from the standpoint of radiological
health and safety considerations.” :

On its face;—it is-evident that 10 CFR §50.10(e)(2)(ii) does not
require a complete safety review based on the completed, detailed
design of the specific reactor proposed. Instead, a preliminary safety
finding is contemplated "based on the available information and review
to date" and based on "a reactor of the general size and type
pronposed.” With respect to Contention 1(a) specifically, there must be
a showing of reasonable assurance that the state-of-the-art technology
permits the implementation of a design which would reduce the
likelihood of CDAs so that they can be excluded or that the finding is
to include CDAs.

In contrast to 10 CFR §50.10(e). 10 CFR §50.35(2) contemplates a
specific analysis of the facility at the CP stage. Thus, although a
full NEPA review is mandated for the LWA-1 hearing phase, the finality
of this review must of necessity await the completion of the CP
evidentiary hearing where full design details and supportive analyses

of the facility will be critiqued.
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Contention 1(b)

The Board ruled that Subpart (b) of Contention 1, which questions
Applicants' design, reliability program, methodology, and data base, is
deferred for pu;poses of discovery and litigation un.il after the LWA-1
evidentiary hearing and partial initial decision. Subpart (b) involves
matters of detailed design review and safety evaluation which, in
accordance with -the discussion in Contention 1(a) above, is more
appropriately considered at the CP stage (Tr. §50-551). Applicants
clarified that, in light of the Board's order, they would not rely on
the information in thi: subpart for purposes of the LWA-1 hearing (Tr.

(Tr. 576).

Contentions 2(a)-2(c¢)

The Board ruled that Subparts (a)-(c) of Contention 2, which
broadly question the validity of the NRC Staff's postulated
radiological source term for site suitabili’'y analysis, are litigable
at the LWA-1 stage, subject to the same limitations set forth in the
ruling on Contention 1(a).

The evidentiary record and its precedent discovery will be
confined to considering whether the Staff's source term is likely to
envg]ope the design basis accident envelope as defined under 1(a) for a
reactor of the general size and type proposed (Tr. 607).

Contention 2(d)

The Board ruled that Subpart (d) of Contention 2, which broadly

questions the adequacy of the containment design, is litigable at the



LWA-1 stage subject to the same limitations set forth in the ruling on

Contention 1(a) (Tr. 607-608).

Contention 2(e)

No controversy existed among the parties with respect to Subpart
(e) of Contention 2, which alleges that neither Applicants nor Staff
has adequately calculated the guideline values for radiation doses from
postulated -CRBRP_releases. Contention 2(e) is litigable and subject to
discovery at the LWA-1 stage as admitted (Tr. 608).

Contentions 2(f)=-2(h)

The Board ruled that Subparts (f)-(h) of Contention 2, which
question the validity of the codes used by Appli;ants and Staff to
date, are the ba.is for discovery at the LWA-1 stage as to the coces
used, including their validity, foundation proof and “he like
Tr. (614).

Contention 3(a)

The Board ruled that Subpart (a) of Contention 3, which broadly
questions the need for and adequacy of a probabilistic risk assessment
of the CRBRP comparable to the Reactor Safety Study ("Rasmussen
Report"), is deferred until after the LWA-1 evidentiary hearing and
partial initial decision. Applicants will not rely on any analyses
comparable to the Reactor Safety Study for purposes of the LWA-1
hearing (Tr. 625-626).

Contention 3(b)

Subpart (b) of Contention 3 alleges that neither Applicants' nor

Staff's analyses of potential accidents, initiator sequences and events



are sufficiently comprehensive to assure that analysis of the DBAs will
envelope the entire spectrum of credible accidents. The Board ruled
that Conteation 3(b) is litigable at the LWA-1l stage, subject to the
same limitations set forth in our ruling on Contention 1(a) (Tr.
618-619).

Contention 3(¢c)

The Board_ruled that Subpart (c) of Contention 3, which alleges
that accidents associated with core melt-through following loss of core
geometry and sodium-concrete interactions hive not been adequately
analyzed, is litigable at the LWA-1 stage sub ect to the limitations
set forth in our ruling on Contentions 2(f)-(h) and on Contention 1(a)
(Tr. 619- 620). |

Contention 3(d)

The Board ruled that Subpart (d) of Contention 3, which alleges
that neither Applicants nor Staff has adequately identified and
analyzed the ways in which human error can initiate, exacerbate or
interfere with the mitigation of CRBRP accidents, is litigable at the
LWA-1 stage subject to the same limitations set forth in our ruling on

Contention 1(a) (Tr. 622-625).



Matters Regarding Interrogatories

The Board denied the Staff's request (in its motion for a

protective order, filed April 16, 1982) to set a numerical 1imif on the

number of interrogatories filed by each party. An arbitrary limitation

on the number of interrogatories is inappropriate at this time and in
this kind of case (Tr. 643). The Board recognizes that there is a
problem of too many interrogatories but does not believe that limiting
the number on a mechanical basis would be fair to the parties nor would
it be in the public interest (Tr., 660-661). In order for the parties
to zontrol this problem, the Board granted protective orders and struck
the following pending interrogatories and requests to produce:
(1) Natural Resources Defense Council, Inc. and the Sierra

Club Twenty-Fourth Set of Interrogatories and Request

to Produce to Staff;

llatural Resources Defense Council, Inc. and the Sierra

Club Eighteenth Set of Interrogatories and Request to

Produce to Applicants;

NRC Staff First Round of Discovery to NRDC, et al.; and

-
-

Applicants' Fourth Set of Interrogatories to Intervenors
Natural Resources Defense Council, Inc. and the Sierra

Club (Tr. 668).




The Board directed the parties through counsel to follow the

procedures outlined in Comanche Peahl/ and to negotiate all such

discovery with reasonable dispatch. If parties are unable to resolve
disputes, they shall file appropriate motions for a protective order
which set forth verbatim the interrcgatories or requests, the matters
in controversy, and the differences between them that were discussed
and negotiated._ Such motions should be accompanied by points and
authorities containing the authorities relied upon. Parties will have
a total of eleven (11) days to reply to a motion (ten (10) days plus
one (1) day delivery), and the Board will rule thereon promptly (Tr.
668-672).

If any discrepancies exist between statements or rulings made at
the conference and this Order, this Order shall be controlling.

It is so ORDERED.

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

O P erchatl & e

Marshall E. Miller, Chairman
ADMINISTRATIVE JUDGE

Dated at Bethesda, Maryland
this 22nd day of April, 1982.

1/ Texas Utilities Generating Company, et al. (Comanche Peak Steam
Electric Station, Units 1 and 2), LBP-BI-22, 14 NRC 150, 155-157
(1981).
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Natural Resources Defense Council, Inc.

1725 I ,TREET, N.W.
suITE 600
WASHINGTON, D.C. 20006

202 223-8210

New York Office ' . Western Office

122 EAST 42ND STREET
NEW YORK, N.Y. 10168

‘ 25 KEARNY STREET
June 11, 1982 - SAN FRANCISCO, CALLIF. 94103

212 949~0049 ' A 415 421-6561

Nunzio J. Palladino, Chairman

Victor Gilinsky, Commissioner

John F. Ahearne, Commissioner

Thomas M. Roberts, Commissioner

James K. Asselstine, Commissioner

United States Nuclear Regulatory Commission
Washington, D.C. 20555

Re: QIinch River Breeder Reactor. Docket No. 50-537

Gentlemen:

I am enclosing NRDC and Sierra Club Petition to the
Commissioners To Exercise Tre2ir Inherent Supervisory Authority
To Delineate the Scope of thie LWA Proceeding for the Clinch
River Breeder Reactor. The issues which NRDC seeks to have
you consider concern the scope of the ongoing proceedings to
determine whether a limited work authorization should be
issued for the CRBR. In NRODC's view, those proceedings have
been so restricted as to make the inquiry almost totally
hypothetical and the answers which it can be expected to yield
virtually meaningless.

Now that there are five Commissioners sitting, it is
appropriate and vital for you to counsider these questions
that go to the core of the iategrity of the licensing process.
It is proposed to approve the CRBR site and to do the NEPA
review (which must include, among otker things, an assessment
of the probability and consequences of serious CRBR accidents)
without evaluating the information that currently exists on
the CRBR design and the analyses done to date on the potential
for a serious core disruptive accident for the CRBR.

E2061400464 820611
7DR ADOCK QSQ00337
G PDR
New Engiand Office: 17 SRIE DRIVE *+ NATIGL MA. 01780 + 617 655 "936
Public Lands Institute: 1720 RACE STREXT * DENVER, CO. 30200 * 308 #/7-9740 3
0



Earlier in this proceeding, the Commission exercised its
inherent supervisory authority to intervene and delineate its
scope. The Commission's intervention is even more necessary
now. We urge your a:tention to this matter.

Very t:ly yours,

Blbsa A. Pondirn

Barbara A. Finamo:re

Natural Resources Defense
Council, Inc.

1725 I Street, N.W., #600

Washingten, D.C. 20006

S\ _T e

Ell . Weiss

Barmon and Weiss

1725 I Street, N.W., #506
Washington, D.C. 20006

Counsel for the Natural

—~

Resources Defense Council, Inc.



UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

Before
THE COMMISSION

In the Matter of

UNITED STATES DEPARTMENT OF ENERGY
PROJECT MANAGEMENT CORPORATICN
TENNESSEE VALLEY AUTHORITY

{(Clinch River Breeder Reactor Plant)

NATURAL RESOURCES DEFENSE COUNCIL,
PETITION TO TEE COMMISSIONERS TO EXERCISE THEIR INHERENT
SUPERVISORY AUTHORITY TO DELINEATE THE SCOPE OF THE
LIMITED WORK AUTHORIZATION PROCEEDING FOR THE

CLINCH RIVER BREEDER REACTOR

Docket No. 50-537

INC. AND SIERRA CLUB

Ellyn R. Weiss
Harmon & Weiss

1725 I Street, N.W.
Washington, D.C.
Counsel for Natural
Resources Defense
Council and Sierra
Club

3arbara A. Finamore
Natural Rescurces
Defense Council
1725 I Street, N.W.
wWasnington, D.C.
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INTRODUCTION

The licensing proceeding for the Clinch River Breeder
Reactor ("CRBR") was suspended in 1977, after President Carter
determined that the project was not in the best interests of
the United States., The current administration disagrees.
After a five year niatus, the licensing process has been
revived. Applicants are seeking a Limited Work Authorization
("LWA"). Several prehearing conferences have been held
(February 9-10, 1982, April 6, 1982, and April 20, 13982) to
rule on new and modified contentions.

The Atomic Safety and Licensing Board in the

above-captioned proceeding issued an QOrder Following Conference

with Parties on April 14, 1982 which ruled on the admissibility

of the contentions of Intervenors Natural Resources Defense
Council, Inc. and the Sierra Club., The Board admitted
Intervenors' original Contentions 2, 3, and 4 as submitted, and
tedesignated them as Admitted Contentions 1, 2, and 3,
respectively. The Contentions are reproduced infra, pp. 8 to

19. April 14, 1982 Qrder, supra, at 3-4.

Contenticns 1, 2, and 3 raise the central safety and site
suitability issues fnor the CRBR:
l. Eas the core disruptive accident ("CDA") been
properly excluded from the design basis for the CRBR?
2. Has the scurce term for purposes of the site

suitability review been properly establisned?



.=

3. Have the risks of serious CRBR accidents, including
most prominently the CDA, been accurately assessed
for purposes of the National Environmental Policy Act
of 1969 ("NEPA")?

4. If the CDA should be included within the CRBR design
basis, can the CRBR meet its programmatic objectives?

These issues are interfelated because the source term proposed

by the Applicants is based on the proposition that a CDA is not
a "credible™ accident within the meaning of 10 CFR §100.11, £n.
1,

.Unresolved by the April 14 Conference, however, was the
.extent'Fo wnich Contentions 1, 2, and 3 were litigable at the
LWA-1 siage of the proceeding. The Board reconvened with the
parties on April 20, 1982, for consideration of and rulings on

those issves.

On April 22, 1982, the Board issued an additional QOrder

Following Conference with Parties, See Appendix A, which

severely restricted the scope of consideration of Intervenors'
Contentions 1, 2, and 3 at the LWA-l stage. See pp. 8-21
infra. Intervenors contend that the Board's narrow view of the
appropriate scope of this LWA proceeding does not permit
compliance with the requirements of the Naticnal Environmental
Policv Act of 1969 (NEPA), 42 U.S.C. §54231-4361, and does not
permit the necessary findings for issuance of an LWA within the

meaning and purpose of the LWA rule, 10 CFR §50.10(e).
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As will be discussed in detail below, the effect of the
Board's ruling applying the LWA rule to this proceeding was to
prevent scrutiny of the extent to which the data and analyses
already performed for the CRBR support or fail to support the
conclusion that a CDA is of such exceedingly low probability
that it can be excluded from the CRBR design basis.

The CRBR is the first of its kind. No Liguid Metal Fast
Breeder Reactor ("LMFBR") of comparable size and type has ever
been licensed in the U.S. It follows that neither the NRC
Staff nor any Licensing Board nas ever reviewed an application
like this one nor approved a similar design. There is no
long-established source term for breeder reactors comparcrable to
that for LWRsS. No Licensing board has ever determined the
probability of a core disruptive accident for a comparable
breeder reactor, or reviewed or approved a similar design, nor
nas the Advisory Committee on Reactor Safeguards ("ACRS").

The NRC Staff has not yet reviewed the CREBR design., It
does not plan to issve a Safety Evaluation Report ("SEZR") until
some time in 1983. No reactors of the "general size and type"
of the CRBR have ever been designed, reviewed, built or
operated in the U.S. See, Intervenors' May 6, 1982 Ceposition
of NRC Staff, at 39-40. (Pertinent pages are attacned to
Cemmissioners' copies at Appendix B for this and all subsequent

citations to the deposition.)
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Further compounding this situation, there are at the
current time no definitive design criteria for judging the CRBR
design. Nor are there general design criteria for fast
reactors. The Applicants have proposed a set of broad, general
criteria for CRBR which have not been approved by the NRC
Staff. The Staff's review of these criteria will not be set
out until the SER is published, well after the LWA proceeding.
The general principle benhind these proposed criteria is
apparently that théy should achieve comparability between the
risks associated with light water reactors ("LWR") and the
risks associated with CRBR. However, there is no way of
judging whether the criteria will accomplish that, since they
have not been finalized, nor has an analysis been performed by
the Staff to match the existing LWR criteria against the
proposed CRBR criteria. As the ACRS has cbserved, the
guestions of which LWR criteria should apply to CRBR, wnich
should be adapted and how that should be accomplished, and what
new criteria should be established in areas not covered by the

LWR criteria, are not simple ones. See generally, Transcript,

March 30-31, 1982 Meeting of the ACRS Subcommittee on CRBR.
Finally, it now appears very questiocnatle that Congress
will continue to authorize the Niagara of money reqguired to
cemplete the CRBR., The General Accounting Office has issued a
report to Congress which concludes that the project is both

hazardous and financially risky. Despite endemic steam
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gererator problems in LWRs and fast reactors alike, DOE is
imprudently gambling on a steam generator design withcut
sufficient testing, according to GAO. M. Mintz, "Citing Risks,
GAQ Urges Delay on Breeder Reactor," Washington Post, May 28,
1982, p. AS.

Given that there are no final design criteria, that there
is no prior reéulatory experience with a reactor of this
general size and type, and given that the analyses to date of
the CRBR design will be excluded from the 2earing, the most
definitive legitimate finding that the Board could make at the
LWA-]1 stage is that it is "feasible" to write hypothetical
design criteria which, if met by a nypothetical reactor, would
ensure that the site is suitable, that the risks of an accident
are acceptable and that the programmatic objectives of DOE are
met. That finding is so abstract as to be meaningless. It
cannot support a decisicn to allow work to begin on a real

reactor at a real site.



II.

I.

II.

e

CUESTICNS PRESENTED

Does the Licensing Board's limitation of the scope of the
LWA proceeding for CRBR comply with the requirements of
NEPA?
Does the scope of the LWA proceeding as determined by the
Licensing_aoard for CRBR permit reascned site suitability
findings Qndc: the LWA rule?

SUMMARY OF ARGUMENT

The Licensing Board's limitation of the scope of tanis LWA
proceeding does not comply with NEPA. The LWA Rule
regquires the Bocard to make all the NEPA findings that
would otherwise be made at the construction permit

stage. NEPA requires a detailed statement of all
probable impacts ¢f the propcsed action to the fullest
extent possible. The Board's refusal to consider
availatle information on CRBR, a first-of-a-kind
facility, contravenes NEPA reguirements. The Board's
refusal to fully consider the issue of inclusion of CDAs
in the CRBR design basis at the LWA stage prevents
confidence that the probable environmental impacts as
described are complete. The inherent uncertainty
surrounding the environmental impacts of CRBR call for a
more thorough analysis.

The scope of this LWA proceeding does not permit reasoned

site suitability findings. The LWA Rule reguires
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reasonable assurance of site suitability. The Board's
inappropriate use of a "design feasibility" standard
proposed by the Applicants for this first-of-a-kind
project prevents the reasonable assurance of site
suitability required by the rule for an LWA and destroys
confidence that any necessary design changes after full
safety review will be inconseguential. The lack of
brevious experience with breeders argues for the use of
all available into:matiqn even at the LWA stage.
Commission rules and decisions provide for such special

treatment under these circumstances.



FACTS: THE LICENSING BOARD'S RULING

This section describes the Board's ruling with respect to

each of the subsections of Intervenors' Contentions 1, 2, and

3. Contention l(a) states:

l1(a) Neither Applicants nor Staff have demonstrated through

reliable data that the probability of anticipated

transients without scram or other CDA initiators is
sufficiently low to enable CDAs to be excluded from the

envelope of DBAs.

Accepting in toto the arguments of the Applicants, the

Board ruled that l(a) is litigable at the LWA~]l stage, but that

the inguiry at this stage is limited to
consideration of whether it is feasible to
design CRBR to make HCDAs sufficiently
improbable that they can be excluded from the
envelope of design basis accidents for a
reactor of the general size and type

proposed.

Specifically, discovery at the

LWA-1 stage is limited to the following areas
of concern:

N

2.

3.

4.

The major classes of accident
initiators potentially leading to
HCDAs;

The relevant criteria to be imposed
for the CRBRP;

The state of technology as it
relates to applicaple design
characteristics or criteria; and

The general characteristics of the
CRBRP design (e.g., redundant,
diverse shutdown systems)

April 22, 1982 Qrder, supra, at 2-3.

The Board's Order does not explain why these four

particular areas of concern are the specific ones and the only

ones which it is appropriate to consider at the LWA-l stage,
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In fact, they are lifted verbatim from Applicants' Statement of
Position in Regard to NRDC Contentions 1, 2, and 3 (at pp.
13-14) (Appendix C). That submission likewise does not explain
why these four particular factors should delimit the scope of
consideration of these issues at the LWA-l stage.

The Board ruled, in addition, that NRDC could not inguire
into the oxtcntyfo which the CRBR design has succeeded in
achieving the goal of ensuring that the occurrence of a CDA is
an event of such exceedingly low probability that it need not
be included in the design basis for the CRER. Perhaps the best
example of the nature of the Board's rulings is as follows:

MR. COCERAN: In order for me to make a case with regard
to whether it is feasible and within the state of the
technology and so forth to site a reactor of the general
size and type ... one still must go through the site
suitability analysis and postulate a source term larger
than anything deemed credible, and in order to determine

what is deemed credible, ... one needs to lock at the
current available data with regard to computer analyses
of CDAs. Those computer analyses by and large .re CRBR
specific.

Now, I fear, I desperately fear that when I ask
guestions on discovery that really go to the issue of
feasibility for a reactor of the general size and type
but ... am seeking data with respect to a specific
design, that is, the best data that we have got for a
general reactor of this size and type, that Staff ana
Applicants are going to come back to you and say no, that
is beyond the scope.

JUDGE MILLER: We could give you the short answer, it
would be beyond the scope, so don't bother to ask it in
one of ten interrogatories. Live with what we nave ruled
because that is what we have ruled,

Transcript, April 20, 1982 ASLB Prenearing Conference, at
€51-52, See, generally, Id. at 517-58 (Appendix D).
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These four factors which have been posited by Applicants
and subsequently adopted by the Board have only superficial
relevance to the necessary determinations for an LWA.
Consideration of "the major classes of accident initiators
potentially leading to HCDAs" while necessary to determine
whether the ti;ks of a CDA have been properly treated by
Applicants and staff, is far from sufficient. The serious
controversy for purposes of site suitability and NEPA
determinations at the LWA-1 stage is whether the CDA is
credible, which depends on the freguency with which those
accident initiators can be expected to occur at CRBR and the
fregquency with which these can be expected tq proceed to a
CDA. Applicants have performed a probabilistic assessment,
CRBRP~-1, which addresses precisely those probabilities for
CRBR, as well as an analysis of common mode failures. But
under the Board's ruling, those sources of "available
information™ may not be considered at the LWA-l stage because
they are specific to the CRBR design.

AS to "the relevant criteria to be imposed for the
CRBRP," what those criteria are is certainly a relevant
guestion, and cne wnich the Staff has yet to decide upon, See
infra; but the guestion whichlzolaces to the suitability of the
site and NEPA analysis is wnether CRBR will satisfy whatever
criteria are eventually adopted. (Of course, if the criteria

are "backfitted" to the plant, as appears to te the case, See
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inf- then the satisfaction of them will not be a meaningful
test.) : | .

The Board's third permissible area ¢f inguiry is "the
state of technology as it relates to applicable design
characteristics or criteria."” Remarkably, the import of the
Board's ruling is that virtually any technology may be

considered except the technology of CRBR. If, by "state of

technology", the Board means the technological ability to
build, for example, a redundant, diverse shutdown system, that
guestion is irrelevant. The real issue here is whether a
redundant, diverse shutdown system, together with other safety
features, affords sufficient reliability that CDAs are not
credible. There can be little guesticn but ihat the best
"available information and :o?iew to date™ on that subject is

the analysis that has already been perfocmed of the CRER
design. Under the Board's ruling, then, the best information
on whether the safety systems of a plant of the general size
and type proposed wil) sa*isfy wnatever criteria are
established cannot be con:.fered at the LWA-1l stage.

Consistent with the «.:cussion in the preceding
paragraph, consideration of "the general characteristics of the
CRSRP design" is insufficient to answer the important questions
in this proceeding. The example the Board gives -- the
existence of a redundant, diverse shutdown system -~ is not

contested. The kind of design issues wnich must be resolved in



.]12e

order to determine whether the CDA can be excluded from the
design basis, what the sou?cc term should be for CREBR and
whether the CRBR is likely to meet its programmatic objectives
are much more concrete. For example, the reactor vessel for
CRBR has been designed to withstand an energetic CDA of 661'
megajoules. If, in fact, a vessel wnich can withstand 1200
megajoules is needed, as specified in the May 6, 1976 letter to
Applicants from the NRC Staff (Denise-Caffey letter), the cost
and cvime required to refabricate the reactor vessel to comply
with that higﬁc: standard have major implications for the
ability of the CRBR to achieve its objectives and thus for the
NEPA cost-benefit balance.

In effect, the Board's ruling contains the implicit
presumption that general design characteristics like redundant
diverse shutdown systems will effectively satisfy any criteria
that might be adopted. That propesiticn has never been
subjected to serious scrutiny, much less demonstrated with
reasonable assurance.

The Board applied the same limitations set forth in the
ruling on Contention l(a) to Contentions 2(a)-2(c), 2(d), and
3(b)=3(d).

Contentions 2(a)-2(c) state:

2. The analyses of CDAs and their consequences by

Applicants and Staff are inadequate for purposes of

licensing the CRBR, performing the NEPA cost/benefit
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analysis, or demonstrating that tho radiological
source term for CABRP wou ld ;bsult'in potential
hazards not exceedled by those from any accident
considered credible, as reguired by 10 C.F.R.
§100.11(a), £n. 1.

a) The radiological source term analysis used in
CRBRP site suitability should be derived through
a mechanistic analysis. Neither Applicants nor
Staff have based the radiological socurce term on

such an analysis.

b) The radioclogical source term analysis should be
based on the assumption :hat‘CDAs (failure to
scram with substantial core disruption) are
credible accidents within the DBA envelope,
shéuld place an upper bound on the explosive
potential of a CDA, and should then derive a
conservative estimate of the fission product
release from such an accident, Neither
Applicants nor Staff have performed such an

analysis.

¢) The radiolegical source term analysis has not

adegquately considered either the release of
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fission products and core materials, e.g.

halogens, icdine and plutonium, or the
environmental conditions in the reactor
containment building created by the release of
substantial guantities of sodium. Neither
Applicants nor Staff have establisned the maximum
cfodiblo sodium release following a CDA or
included the environmental conditions caused by

such a sodium release as part of the radiological

~source term pathway analysis.

The Board ruled that Contentions 2(a)-2(¢c) are litigable

at the LWA-l stage, but subject to the same limitations set

forth in the ruling on Contention 1l(a):

The evidentiary record and its precedent
discovery will be confined to considering
wnether the Staff's source term is likely to
envelope the design basis accident envelope
as defined under 1l(a) for a reactor of the
general size and type proposed,

April 22 QOrder, at 5.

Contention 2(d) states:

2(4)

Neither Applicants nor Staff have demonstrated
that the design of the containment is adequate to
reduce calculated offsite doses to an acceptable
level.

The Board ruled that Contention 2(d) is litigable at the

LWA-1 stage, but subject to the limitations set forth in the

tuling on Contention l(a). April 22 QOrdec, at 5-6.
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Contentions 3(b)-3(d) state:

b) Neither Applicants' nor Staff's analyses of
potential accident initiators, seguences, and
events are sufficiently comprenensive to assure
that analysis of the DBAs will envelop the entire
spectrum of credible accident initiators,
sequences and events,

¢) Accidents associated with core meltthrough
following loss of core gecmetry and
sodium-concrete interactions have not been
adeguately analyzed.

d) Neither Applicants nor Staff have adeguately
identified and analyzed the ways in which human
error can initiate, exacerbate, or interfere with
the mitigation of CRBR accidents.

The Board ruled that the matters in Contentions 3(b)=-3(d)
are litigable at the LWA~1l céggo, but subject to the
limitations set forth for Contention l(a). April 22 Order, at

‘-7.

-

The discussion above pertaining to the Board's ruling on
Contention l(a) applies egually to these additional contentions
wnich haéo been subjected to the same limitations. The Board's
ruling effectively precludes any meaningful consideration of
the most important issues related to site suitability, the
source term and the NEPA cost-benefit balancing. NRDC will be
unable to make a case if we are not permitted to consider
available data on CRBR.

While the Board's April 14, 1982 QOrder had admitted

Intervenors' Contentions 1, 2, and 3 as submitted, in its April

22 Order the Board ruled that Contentions 1(b) and 3(a) should
be deferred for consideration until after tie LWA~l hearing and

partial initial decision,
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Intervenors' Contention 1l(b) s;gtcsz

1(b)

(1)

(2)

(3)

(4)

Neither Applicants nor Staff have established
that Applicants' "reliability program" even if
implemented is capable of eliminating CDAs as
DBAs.

The methodology described in the PSAR places
reliance upon fault tree and event tree

analysis. Applicants have not established that
it is possible to obtain sufficient failure mode
data pertinent to CRBR systems to validly employ
these technigues in predicting the probability of
CDAs. -

Applicants' projected data base to be used in the
reliability program is inadeguate. Applicants
have not established that the projected data base
encompasses all credinle failure modes and human
e lements.

Even if all of the data described in Applicants'
projected data base is obtained, Applicants bave
not established that CDAs have a sufficiently low
probability that they may be excluded from the
CRBR design bases.

Applicants have not established that the test
program used for their reliability program will
be completed prior to Applicants' projected date
for completion of construction of the CRBR.

The Board ruled that Contention l(b) is deferred for

consideration until after the LWA-l hearing and partial initial

decision because it "involves matters of detailed design review

and safety evaluation which ... is more appropriately

considered at the CP stage." April 22 Order, at §.

The "reliability program” referred to is described in

Appendix C of the PSAR for CRBR., It is the basic analytical

tool that is supposed to provide assurance that a CDA for CRER

is an exceedingly unlikely event. It is inconceivaole to us



that the Board can find reasonable assurance that the CDA has
been properly treated even at the LWA-l stage without reliance
on the "reliability program.®™ However, the mere existence of
such a program does not provide a reasoned basis for the
conclusion that CDAs are not credible. Intervenors contend in
1(b) that Applicants' reliability program cannot work because,
inter alia, thc‘data base is insufficient to generate reliable
conclusions, If this contoﬁ:ion is correct, all assumptions
concerning the excludability of CDAs from the design basis are
incorrect, and an LWA cannot issuve. Yet, under the Board's
ruling, consideration of this crucial issue is forbidden at the
LWA stage, and Interveno:rs are denied discovery on it. The
effect of the Board's ruling is that the effectiveness of the
reliability program is deemed irrelevant to the NEPA and site
suitability analyses -~ a result which is impossible to
rationalize.

Intervenors' Contention 3(a) states:

3. Neither Applicants nor Staff have given sufficient
attention to CRBR accidents other than the DBAs for
the following reasons:

a) Neither Applicants nor Staff have done an
adequate, comprehensive analysis comparable to
the Reactor Safety Study ("Rasmussen Report”)
that could identify other CRBR accident
possibilities of greater freguency or consequence
than the accident scenarics analyzed by
Applicants and staff.

The Board ruled that consideration of Contention 3(a)

should be deferred until after the LWA-l stage. April 22

Qrder, at 6,
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This ruling is an excellent example of the Board's
refusal to consider "available information and review to
date." There exists a report, CRBRP-1, which includes a
probabilistic risk analysis of accident probabilities for CRBR,
along the lines of the Reactor Safety Study. Intervenors
allege that this study devotes insufficient attention to
accidents other than those within the design basis ("DBAs"),
but we are prevented from considering that study or its
sufficiency precisely because it deals with the facility which
is seeking an LWA -~ the CRER.

The Commissicn has made it clear that probabilistic
assessments of accident risks are an integral part of its NEPA
reviews. In its June 13, 1980, Policy Statement on Nuclear
Power Plant Accidert Considerations Under NEPA, the Commission
stated: '

In the analysis and discussion of such
risks, approximately equal attention shall
be given to the probability of occurrence of
releases and tc the probability of

cccurrence of the environmental consegquences
of those releases.

Detailed guantitative considerations that
form the basis of probabilistic estimates of
releases need not be incorporated in the
Environmental Impact Statement but shall be
referenced therein.

45 Fed., Reg. 40103, The requirement that detailed
probabilistic estimates shall be referenced in EISs clearly

implies that such estimates shall exist, and that they are to
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form part of the NEPA :eyiow. In the instant case, such a
study -~ CRBRP-1 -~ exists. Intc:vénors contend it is
inadeguate, but the Board will not assess the adeguacy of that
or any other stpdy at the LWA-l stage because it is based on
the specific design of CQRBR.

The Board ruled that Intervenors' Contentions 2(£)-2(h)
can be the basis for discovery at the LWA-1l stage.
Intervenors' Contentions 2(f)-2(h) state:

£) Applicants have not established that the computer
models (including computer codes) referenced in
Applicants' CDA safety analysis reports,
including the PSAR, and referenced in the Staff
CDA safety analyses are valid. The models and
computer codes used in the PSAR and the Staff
safety analyses of CDAs and their conseguences
have not been adeguately documented, verified or
validated by comparison with applicable
experimental data. Applicante' and Staff's
safety analyses do not establish that the models
accurately represent the physical phenomena and
principles which control the response of CRBR to
CDAs.

g) Neither Applicants nor Staff have established
that the input data and assumptions for the
computer models and codes are adegquately
documented or verified.

h) Since neither Applicants nor Staff have
established that the models, computer codes,
input data and assumptions are adequately
documented, verified and validated, they have
also been unable to establish the energetics of a
CDA and thus have also not established the
adequacy of the containment of the source term
for post accident radiological analysis.

The Board ruled that Contentions 2(£)-2(h) "are the basis
for discovery at the LWA-]l stage as to the codes used,

including their validity, foundation, proof and the like."
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April 22 Qrder, at 6. This ruling, although it lacks logical
consistency with the Board's other rulings, was based upon the
Applicant's admission that it intended to use these codes to at
least some as yet undefined but limited extent. Transcript,
April 20, 1982 Prehearing Conference, at 609 (Remarks of Mr.
Edgar) (Appendix D). Thus, the Applicants were permitted to
determine the scope of the proceeding. The codes wnich they
choose to rely upon are admissible to the extent they choose to
rely upon them., However, NRDC is not permitted, by the Board's
previous rulings, to inguire into any CRBR-specific data or
analyses other than those specifically relied upon by
Applicants. In addition, the Board ruled that Inte.venors may
obtain discovery from Applicants regarding their codes, but may
not obtain discovery from the Staff regarding their independent
evaluations of the accuracy of Applicants' codes. The Board
deferred a ruling on the ultimate relevance of these issues at
the LWA-l stage. Transcript, April 20, 1982 Prehearing
Conference, at 613-16.

The Staff is using these codes in their ongoing
discussons with Applicants. See, Transcript, Intervenors' May
6, 1982 Deposition of NRC staff, at 126, (Appendix B). The
codes are fundamental to the merits of Applicants' case and to
Intervenors' contentions regarding CDAs. Yet Intervenors arce
now denied inguiry of the Staff even as to whether they concur

in Applicants' analyses with the codes.
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The Licensing Board ruled that Intervencrs' Contention
2(e) is litigable ;;d squcct to discovery it the LWA-1l stagc
as admitted, April 22 QOrder, at 6, so that contention is not in
controversy here.

The overall effect of the Becard's ruling is that the
scope of the LWA-l proceeding is defined by the scope of the
affirmative case that Applicants choose to make: generalized
and abstract assertions that it feasible to design a breeder
reactor to make CDAs sufficiently improbabli. Intervenors wish
to show that many of those generalized findings do not stand up
to scrutiny when available, concrete data are applied against
them., The Board does not permit us to rake that case, because
it depends to scme extent on "detailed design considerations”
for CRBR.

Applicants have posited -- and the Board has adopted -~
the mystifying proposition that "available informaticn and
review to date ... for a reactor of the general size and type

proposed” cannot include information- on the proposed reactor ==

even jf that proposed reactor is the only one of the general
size and type for which concrete information is available.
Intervenors submit that such imposed blindness to pertinent
data is not the intent and purpcse of the LWA rule, and will in
fact make it impossible under the circumstances for the Board
to make the reasoned findings of site suitability and

acceptable environmental costs which that rule requires.



DISCUSSION

THE LICENSING BOARD'S SEVERE LIMITATION OF TEE SCOPE
OF THE LWA PROCEEDINGS FOR CRBR VIOLATES NEPA
REQUIREMENTS.

Before the Licensing Board can issue a Limited Work

Authorization (LWA), it must make all of the findings regquired

by 10 CFR §§51.52(b) and (¢) that would otherwise be made prior

to issuance of the construction permit. 10 CFR

§50.10(e) (2)(i). In addition, the Staff must have completed a

final environmental impact statement ("EIS") on the issuance of

the construction permit ("CP"). 10 CFR §50.10(e)(1l). The

B8oard must, among other things:

(1)

(2)

(3)

(4)

(S)

(6)

Decide those matters in controversy among the parties
within the scope of NEPA and Part 51;

Issue a partial initial decision that may include
findings and conclusions wnich affirm or modify the
content of the final environmental impact statement
prepared by the Staff;

Determine whether the requirements of sections :
102(2) (A), (C), and (E) of NEPA and Part 51 have been
complied with;

Independently consider the final balance among
conflicting factors contained in the record of the
proceeding with a view to determining the appropriate
action to be taken;

Determine, after weighing the environmental,
economic, technical, and other benefits against
environmental and other costs, and considering
available alternatives, whether the construction
permit or license to manufacture should be issued,
denied, or appropriately conditioned to protect
environmental values; and

Determine, in a contested proceeding, wnether, in
accordance with Part S1, the construction permit
should be issued as proposed.

10 CFR §§51.52(b) and (e).
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The Commission made it clear when it proposed the new LWA
rule in 1974 thac it intended NEPA findings to be complete
before issuance of an LWA. The Commission said that a Limited
Work Authorization could issue

if the presiding officer ... had, after
appropriate hearing, made all the findings
required for issuance of a construction
permit with respect to the NEPA aspects of
the construction permit proceeding. The
regquired NEPA findings include

(2) a £inding, after independent
consideration of the £inal NEPA balance
among conflicting factors ... that with
respect to NEPA matters, the construction
permit should be issued. ...

39 Fed. Reg. 43582 (Feb. 5, 1974) (emphasis added). See, Boston

Edison Company (Pilgrim Nuclear Power Station, Unit 2)

ALAB-632, 13 NRC 91, 92 (198l1). The LWA environmental findings
must'constitutc the complete environmental record for the CRBR
licensing proceedings. In every case Intervenors nave found,
the LWA partial decision on environmental issues has been

incorporated into the CP decision itself. See, e.g., Houston

Lighting and Power Company (South Texas Project, Units 1 and 2)

LBP-79-10, ™ NRC 439 (1979). 1It is at the LWA-l stage,
therefore, that the Board is supposed to fully address tre
compliance of CRBR with NEPA.

The Licensing Board declines to comply with this

tequirement., The Board's April 22 Qrder states, at p. 4:



[A]lthough a full NEPA review is mandated
for the LWA-l hearing pnase, the finality of
this review must of necessity await the
completion of tne CP evidentiary hearing
wnere full design details and supportive
analyses of the facility will be critigued.

The Board's cryptic distinction between "full" and
"final" NEPA review is nowhere suggested in pertinent
regqulations, or cases, and clearly contravenes the Commission's
explanation of the LWA rule, supra, and the clear language of
the rule itself:

No such authorization shall be granted

unless the staff has completed a final

environmental impact statement on the

issuance of the construction permit as

required by Part 51 of this chapter.
10 CFR §50.10(e) (1) (emphasis added). Similarly, the Board
must make "all the findings reguired by §51.52(b) and (€) ...
to be made prior to issuance of the constructicn permit for the
facility. ..." 10 CFR $50.10(e) (2)(i). Subsections 51.52(b)
and (¢), in turn, call for complete NEPA £findings,
consideration of the final NEPA bqlanco among all the relevant
factors, and a determination wnether, with respect to NEPA
matters, the CP should be issued. Nowhere in the pertinent
regulations is there the slightest intimation that, as
Applicants asserted and the Board apparently accepted,
"information necessary for environmental ... [LWA] findings can
and should be substantially more limited than those for the
CP." Applicants' Statement of Position in Regard to NRDC
Contentions 1, 2, and 3 (April 15, 1982), at 6 (Appendix C).

This assertion is flatly wrong.
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Even if the NRC had wished to "substantially limit" the
environmental findings at the LWA-l stage when it promulgated
the LWA rule, it could not do so through administrative
rulemaking as a matter of law. NEPA states, in the opening
lines of its operative secticn: "The Congress authorizes and
directs that, to the fullest extent possible: (1) the
policies, regulétions, and public laws of the United States
shall be interpreted and administered in accordance with the
policies set forth in this chapter ...." 42 U.S.C. §4332(1).
Council on Environmental Quality regulations implementing NEPA
state:

The phrase "to the fullest extent possible"

in section 102 means that each agency of the

Federal Government shall comply with that

section unless existing law applicable to

the agency's operations expressly pronibits

or makes compliance impossible.
40 CFR §1500.6. Also:

Parts 1500-1508 of this Title provide

regulatiocns applicable to and binding on all

Federal agencies for implementing [NEPA]

except where compliance would be

inconsistent with other statutory

reguirements,
40 CFR §1500.3 ([emphasis added]. Thus, it is clear that NRC
could not, through administrative rulemaking such =xs
promulgation of the LWA rule, limit or in any other respect
modify NEPA requirements. Only Congress may affect such

modifications; it has not done so with respect to the LWA rule.
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NEPA reguires not only a "detailed statement" of
environmental impacts, 42 U.S.C. §4332(2) (C), but alsc that
agencies explore the environmental ramifications of their
proposed actions to the "fullest extent possible,"™ 42 U.S.C.

§4332(1), Scientists' Institute for Public Information v.

Atomic Energy Commission, 481 F.24 1079, 1092 (D.C.Cir. 1973).

In discussing the proper scope of the environmental impact
statement for the LMFBR Program, of which CRBR is a part, the
U.S. Court of Appeals for the D.C. Circuit emphasized this
point:

[NEPA] "must be construed in the lignht of
reason if it is not to demand what is,
fairly speaking, not meaningfully possible
eese” But implicit in this rule of reascon
is the overriding statutory duty of
cempliance with [environmental] impact
statement procedures "to the fullest extent
possible.”®

Id., guoting NRDC v. Morton, 458 F.2d 827, 834 (D.C. Cir. 1972).

The Board's refusal at the LWA-1 stage to go beyond
abstract considerations of dciign feasipility also violates the
NEPA reqguirement that the impacts of the "proposed action” be
assessed. The proposed action in the present instance is
construction of the CRBR plant -~ not a hypothetical or
"feasible" design. The Commission made it clear when it
promulgated the LWA rule that it did not intend the NEPA
hearing to be limited to considerations of design feasipility:

[SJufficient information regarding the

proposed plant is reguired t¢ be included in
+es the record of the NEPA hearing in order
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to conduct a reasonable cost-benefit
analysis as required by NEPA.

39 Fed. Reg. 14507 (April 24, 1974) (emphasis added).

Indeed, the FES which is to form the basis for the
environmental review is for CRBR ~-- not a hypothetical design.
Whether a hypothetical 350-mW LMFER can be designed to satisfy
hypothetical criteria intended to ensure that CDAs are
sufficiently imprcobable is not entirely irrelevant, but neither

does it answer the pertinent NEPA guestion: Will the proposed

action -~ construction of CRBR -~ result in acceptable
environmental risks compared tc the benefits? This overarching
NEPA guestion cannot be answered without first answering the
guestion: QDoes the design of the CRBR make CDAs sufficiently
improbable? The answer to this guestion is absolutely key to
the environmental, site suitability, and cost/bendfit findings
wnich are necessary for an LWA decision.

There is no dispute that the potential risks and
consequences of a CDA are a major issue in the CRBR licensing
proceeding. The ACRS Subcommittee on CRBR has made its concern
regarding the CDA issue abundantly clear in racent meetings:

MR CARBON (Subcommittee Chairman]: I think at least some

people within the technical community would maintain that

an energetic event -~ core meltdown with an energetic
release coming from recriticality or some such thing
could maybce happen....

Transcript, March 30, 1982, Meeting of the ACRS Subcommittee on

CRBR, at 44 (Appendix E).
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MR. MORRIS [NRC Staff]: I agree that one of the main
thrusts of our review must be to assure that CDA does not
occur or at least is very improbable, and those more

specific reguirements or design measures that will be
built into Clinch River will be designed just for that

purpose.
A large part of our review is related to avoiding
CDAs.
Id. at 99

MR. CHECK [NRC Staff]: Whether the CDA is a Class 9 or a
DBA is an issue, a contention.

That, of course, has implications, vecry direct
implications on what the source term itself should be;
and that is why we are re-examining what was done before
and seeing if we can do less and still meet
responsibility [sic] reguirements for LWA-l findings.

Id. (March 31, 1982) at 124.

MR, MARK [Subcommittee Member]: What we are saying is we
have to understand something about the progress of such
an event. We have not been guite able to decide whether
it is a design-basis event or not a design-basis-event.
We have not been able to decide wnether it is a likely

event or an unlikely event. But we have decided that we
must understand it,

We are going to have to face up, hcwever, at some
point to the extent to which we insist that this event be
prepared for in the design. Is it or is it not design
basis?

In 1974, I believe it was a design basis. In 1976 it
was set aside as not a design basis. Yesterday we heard
it is not design basis. Usually, we do not really
discuss things which are not design bases nor feel that
it is necessary.

Here, for socme reason not totally clear to me, we are
acting as it it were.

Transcript, May 5, 1982, Meeting of the ACRS Subcommittee on
CRBR, at 381-82 (Appendix F).
It is also beyond dispute that the matter is not yet

resolved:



MR. CEECK: You said something about how it is classified
here, whether (a CDA) is DBA or not. While I am not the
ultimate historian, I think it has never really been
classified as a design basis event. It has skirted it;

it has come close, I think we are prepared to say that
it is not a design-basis event without being able to
prove that today, without wishing to make that case today.

Ultimately, we will have to, we know that. And we
will be prepared at the time of our SER to defend our
position more fully. But for now, we state it as a
requirement and an objective that the CDAs will not be
design-basis events. And I believe that you will see the
treatment we are giving them is consistent with that
beyond the design-basis classification.

Id. at 382-83. See 21so, U.S. Dept. of Energy, Draft
Environmental Impact Statement on the LMFBR Program (Supplement
to ERDA-1535) (Dec. 1981, pp. 131-36). On May 27, 1977, the
Staff wrote to Applicants (Letter from Richard P. Denise to
Lochlin W, Caffey):

As indicated in the Staff's letter of March

30, 1977, we are unable to agree with your

analyses, evaluations, and conclusions for

CRBRP on the accommodations of a core

meltdown. The principal reasons for this

position is [sic] that there is an

insufficient technical basis to substantiate

many of your claims. The phenomena and

scenarios associated with the accident are

cemplex, and uncertainties in these are

neither addressed by technical information

nor enveloped by conservative assumptions.

Essentially nothing has changed concerning these

uncertainties and insufficiencies of data since that 1977
letter. NRC has not yet resolved the issues and it admits as
much, supra. The only real difference now is that the Staff is
attempting to use the LWA rule to allow work to begin withcut
resolving these issues, despite the fact that they are central

to the NEPA analysis.
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MR. CHECK: I am trying to string together a history and
some rationalization for .a logical approach to this
which, quite frankly, is aimed at describing that
minimum, that minimum that we must do for LWA-l purposes.

«ss [W]e are re-examining what was done before and
seeing if we can do less and still meet reponsibility
[sic] requirements for LWA-l1 findings, -

Transcript, March 31, 1982, Meeting of the ACRS Subcommittee on
CRBR, at 123-24 [emphasis added]. The following exchange
evidences the ACRS's concern with this "minimum findings"
approach by the NRC Staff:
MR CHECK [NRC Staff]: If we proceed down this path of
minimum finding, we are going to be lzaning toward the
finding ui Leasibility.
MR. ORRENT ([Subcommittee Member]: I think that is an
inappropriate path if that is really the one you are

planning t»~ take for a variety of reasons, many.of which
nave been said befcre, even at the Supreme Court.

You have to have in mind, it seems to me, a reactor
that resembles the one that the Applicart has in mind or
it is just not ... meaningful =--

Id. at 135-136.

If the Staff and Applicants are wrong about the
probability of CDAs, it is most likely that the postulated
source term does not bound all credible accidents., 1If the
source term is wrong, the risk analysis and the Summary of
Radiological Conseguences of Postulated Accidents in Table 7.2
of the FES for CRBR are wrong, so NEPA and 10 CFR
§§50.10(e) {(2) (i) and 51.52(b) and (¢c) are not satisfied. Given

the magnitude and obvious implicaticns of the CDA issue for the
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LWA NEPA analysis, it is imperative that the issue be decided
fully and at the earliest possible stage. The Bocard's cramped
view of the appropriate scope of the CDA issue at the LWA stage
prevents confidence that the probable environmental impacts as
described are complete, as NEPA reguires.

The LWA rule was not intended to facilitate the evasion
of NEPA :equi:eﬁents for an EIS prior to major federal
actions. 1Indeed, such a purpose would be legally proscribed,
sugtai The purpose was rather to impose a structure on the
previously ad hoc granting of exemptions under 10 CFR §50.12(a)
to the reguirement of 10 CFR §50.10(c) that prohibits
commencement of construction of a nuclear power plant until a
construction permit has been issued. When it proposed the new
rule, the AEC commented:

The amendments ... are intended to
provide a more uniform basis for determining
the extent to which limited site activities
should be permitted prior to the issuance of
a construction permit for a power reactor.
They are designed to facilitate public
participation in that process, to assure

acpropriate consideration Of NEPA matters
and to provicde for timely decision-makirgd.

39 Fed. Reg. 4582 (Feb. 5, 1974) (emphasis adcdel). Rejecting
suggestions remarkably similar to those of Ap:i licants in the
instant case, the Commission stated when it finally promulgated
the rule:

A number ¢f comments ... suggested that the

provisions in §50.10(e) reguiring a full

NEPA review and hearing prior to grant of
autherization were unnecessary and weuld
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unduly delay plant construction. The
Commission believes, however, that such
provisions, which facilitate public
participation and ensure appropriate
consideration of NEPA matters, are in the
public interest and should be retained in
the rule. i ‘

39 Fed. Reg. 14507-08 (April 24, 1974) {emphasis added).

This rulemaking nistory of the LWA rule casts substantial
doubt on the Licensing Bocard's present interpretation of it.
The rule does not provide for partial, or incemplete, or
"threshold" NEPA findings, as Applicants and the Board would
have it. It provides for full NEPA review of the proposed
plant, The LWA rule certainly dces not provide that Applicants
can define the precise limitations of the LWA hearing and
preclude Intervenors from fully discussing issues -~ such as
CDAs -~ which are the very core ¢f NEPA considerations in this

case. Rather, the rule is designed to facilitate public

participation in the NEPA decision-making process, and to

assure appropriate consiceration of NEPA matters.

NRDC is aware that, in the licensing of light water
reactors, design-specific safety data is generally deferred
until the construction permit stage when a limited work
authorization has been reguested. It is possible to make the
requisite NEPA findings without that detailed, design-specific
safety data becauée for LWRs there are (1) established general
design criteria, and an array of gulations and regulatory

guides wnich govern the design of such plants (Appendix A to 10
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CFR Part 50), and (2) years of experience with reactors of the
sam;’genefal size and type. Together, those two factors afford
reascnable assurance that nothing discovered at the
construction permit stage will make the site unsuitable or
fundamentally alter the NEPA analysis of risks and the
cost-benefit balancing. 1In other words, establisned regulatory
criteria and experience afford reascnable certainty that the
LWA findings will prove to be reasonably correct.

The extent to wnich LWA findings are based on prior
experience is apparent in the cases. LWA decisions typically
reference previously-licensed reactors as evidence supporting
the finding that the proposed facility will meet environmental

and site suitability guidelines. See, e.g.;'Gulf States

Uytilities Company (River Bend Station, Units 1 and 2),

LB"=-75-50, 2 NRC 419 (1975): "The new containment design
concepts are refinements of previously approved boiling water
reactor facifities now in operation or under construction.”
Id. at 456. Also: "Other nuclear power plants within the
tectonic region have been designed for similar seismic

conditions." Id. at 459. See also, Public Service Company of

Indiana, Inc. (Marble Hill Nuclear Generating Station, Units 1

and 2), LBP-77-52, 6 NRC 294, 343 (1977); washington Public

Power Suppoly Svstem (WPPSS Nuclear Project Nes. 3 and 3),

LBP-77-25, 5 NRC 964, 1005 (1977); Tennessee Valley Authority

(Bartsville Nuclear Plant, Units 1A, 1B, 2A, and 2B),



LBP-76-16,ﬂ3 NRC 485, 535 (1976), Bouston Lighting and Power
Company (South Texas Project, Units 1 & 2), LBP-75-46, 2 NRC
271, 328 (1975).

In addition, NEPA itself regquires reasonable confidence
that environmental findings at the LWA stage will remain
valid. 1f sub;tantial changes. in the proposed action or
significant ntecitcumstances or information relevant to
environmental concerns significantly diminish the validity of
the NEPA findings, the environmental impact statement must be
supplemented and recirculated, 40 CFR §1502.9(c), Natural

Resources Defense Council v, Morton, 337 F. Supp. 170 (D.C.D.C.

1972) . 1In other words, if subseguent developments make it
Clear that the original environmental findings were inadegquate,
those inadequacies are not overlooked, but must be remedied =--
the correctness of the environmental assessment is important to
the NEPA process. While the supplementation procedures
underssore the importance of accuracy and completeness, they do
not ccnstitute "an excuse for partial compliance the first time

around." W. Rodgers, Environmental Law 774 (1977). ™A

supp-emental statement is, by definition, a late statement
eess™ Id. As such, it can rarely play the role in agercy
decisidén-making that is the true purpose of the EIS prccedures,
40 CFR §1502.1. *“Supplements should be discouraged by a
judicia; insistence on an early statement and a definitive

statemernt on the first attempt."”™ W. Rodgers, supra, at 774.
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Thus, the possibility of later supplementation of the LWA
environmental findings in the instant case does not excuse
partial compliance with NEPA at the LWA stage, as argued by
Applicants, Staff, and the Board.

In the instant case, there is no basis for confidence in
the correctness of LWA findings based on a cursory review of
the 'teasibility' of designing a hypothetical breeder reactor,
since there is no experience in licensing or operating reactors
of the general size and type of CRBR. There is nothing to
which the Board can point and say, "Experience to date with
250-500-mW LMFBRs gives some assurance that our assumptlons
regarding the probability of CDAs is cortec;.'

In addition, there are no established LMFBR general
design criteria, similar to those in Appendix A to 10 CFR éart
50 for LWRs, by which to judge the adequacy of CRBR. The Staff
plans to first issue final Principal Design Criteria for CRER
at the same time it issues its Safety Evaluation Report
("SER") . See. Transcript, March 30-31, 1982, Meeting of the
ACRS Subcommittee on CRBR, at 13-16, 21-25, 50 (Appendix E).

In fact, the criteria by which CRBR is supposedly to be judged
are being developed at the same time that the design for the
plant is being finalized, and apparently on the basis of the
Plant's design rather than vice versa. As ACRS subcommittee
member Myron Bencer stated: "I think your tizing is wrong. I

think you have to get [the design criteria] ocut before you put
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it in the SER." Id. at 31. "[Tlhere's no basis for judging
unless you put the judgment criteria out before you present
your case." Id. at 33,
Both the staff and the ACRS Subcommittee made it clear
that the criteria being developed were heavily dependent on the
design of CRBR. Id. at 57, 61. - Subcommittee Chairman Max
Carbon acknowlééged that the way the criteria were being ™
developed raised guesticns as to their meaningfulness when he
remarked:
[(W]e have to be sure that these are viewed
as standards by wnich CRBR is judged, rather
than -- I think his words were something
along the lines of prepared to help justify
what we are doing.

Id at 63.

Moreover, there is no basis for the choices of the
principal design design criteria which have been proposed by
Applicants and are:being considered by Staff. This omission
has also been noted by the ACRS:

The criteria are kind of bald right now.

They just say, here are the criteria. But

wny they are criteria leaves a lot to the

imagination, and while I am very comfortable

with what I understand about LWRs, I 40 not

think I have any reason to believe that

anybody here should have less discomfort

than me with the guesticn of wnether I

understand why LMFBRs have certain criteria.
Id. at 64 (Remarks of Mr. Bender). Once again, Staff responded
that it would defend its choice of criteria when it issues its

SER. 1Id at 65.
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Under the instant circumstances -- no experience, no
standards -- there can be no confidence in the correctness of
the Staff's assumption, and'the Beard's acceptance, of a
"design feasibility" standard to exclude CDAs from the CRER
design basis. Deferring full consideration of the issue until
the CP stage presents the very substantial possibility that the
NEPA analysis, and therefore the LWA findings, will be fatally
flawed, and that major design changes will be regquired after a
more thorough safety review., In the LWA proceeding for River

Bend Station, the Licensing Board Panel held that one of the

findings regquired for an LWA was that

3) It is unlikely that any costs incurred in
modifying the plant to meet [the standards])
woulc be so large as to seriocusly disturb
the cost-benefit or plant-vs-alternatives
balances reached in the environmental
hearings.

Gulf States Utilities Company (River Bend Station, Units 1 and

2), LBP-75-50, 2 NRC 419, 461 (1975). The Board found the
standards met in that case. The other two findings the Board
required were (1) that there is reasonable assurance that the
plant can be designed tc conform to the standards, and (2) that
if it is so designed the radioclogical impact will be of small
weight in the environmental balance. In the instant case,
finding number 3 <annot possibly be met. If Staff's
assumptions with regard to the probability of a CDA for a
nypothetical breeder reactor prove incorrect for the CRBR, it

is most likely that reguired design changes in CRBR would
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"seriously distu~b the cost-benefit or plant-vs-alternative
balances reached in the environmental hearings."” Staff has
acknowledged that likelinood: "Between Class 9 and Class 8 and
helow that is a lot of money, a different design." Transcript,
March 30-31, 1982 Meeting of the ACRS Subcommittee CREBR, at
104 (Remarks of Mr. Check). Likewise: "Whether the CDA is a
«ss DBA ... haé implications, very direct implications on what
the source term itself should be." Id. at 124.

NEPA reguires that uncertainty be factored into

environmental reviews, NRDC v. NRC, Nc. 74-148s6, U.S. App.

D.C. (April 27, 1982) slip op. at 11, 34, 46, and that the
"cost of uncertainty -- i.e., the costs of proceeding without
more and better information" be considered in the

decisionmaking process, Alaska v. Andrus, 580 F.2d 4€5, 473

(1978) . Furthermore, a "worst case analysis" is regquired
"where there are gaps in relevant information or scientific

uncertainty," North Slope Borough v. Andrus, 486 F.Supp. 332,

346 (1979), 40 CFR §1502,22.

In the instant case, there are crucial information gaps'
and scientific uncertainty. The Staff admits that it cannot
"f£ind" the rationale for the decision that was made (in the May
6, 1976, Denise-Caffey letter) to exclude CDAs from the CRBR
design basis:

MR. CHECK: ([S]ome of our difficulty stems from the lack

of that document which describes the bases for the
decisions that were made.
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Transcript, March 30-31, 1982, Meeting of the ACRS Subcommittee
on CRBR, at 31. The Staff also admits that it does not know
how to assure the exclusion of CDAs:

MR. CHECK: I doubt there is anybody in this room who

would not grab at the mechanism for excluding the CDA. I

guess what we are doing is we are confessing to you we do

not know how to do that.
1d. at 102. While the 1977 FES for CRER deals perfunctorily
with Class 9 accidents in section 7.1, the uncertainty
surrounding the issve and the crucial relationship it bears to
the assessment of the potential adverse environmental impacts
of CRBR demand much more thorough analysis. Treatment of the
issue to date does not begin to comply with the Cormission's
June 13, 1980, Policy Statement, 45 Fed. Reg. 40102, which
requires probabilistic estimates of the risks of accidents
including those which lead to core melting.f Id. at 40103.
It would be the height of arbitrary and capriciousness to say
that this post-TMI accident analysis does not apply to CRBR
because the original application predates the change in policy,
considering the S-year hiatus in the CRBR proceeding and the

first-of-a-kind nature of the guestion raised.

In NRDC v. NRC, supra, (Table S-3 case), the D.C. Circuit

reaffirmed the importance of factoring uncertainty into

* wWhile the Commission's Policy Statement notes the CRSR

review as an example of a case where Class 9 accidents were
considered (45 Fed. Reg. 40102), that reference should not be
taken as an indication that the consideration therein was
sufficient for purpcses of compliance with the new policy.
NRDC argues that it clearly was not.
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environmental reviews when it invalidated the Commission's
Table S-3 Rule for assessing the environmental impacts of the
nuclear fuel cycle., The court found that NRC had improperly
prevented licensing boards from considering certain
environmental costs of proposed projects by virtue of its
assumption in Table S-3 that no radicactivity would be released
from a nuclear Qaste repository once it was sealed. The court
found that

the risks entailed by the possible failure

to develop a successful waste-disposal

system were never part of any "balancing."

They were considered alone, in a vacuum, and

then excluded from the licensing boards'

balancing.
Slip op. at 46, Because of the great uncertainty surrounding

the waste disposal issue, the court tbund i:‘imptoper for the
Commission to exclude it from cost-benefit balancing on the
grounds that waste dispcsal would have zero environmental
impact. In the instant éase, the Board's refusal to fully
consider the CDA issue at the LWA-1l stage has the same effect
that Table S-3 had: it prevents thelaoa:d from meaningfully
including the environmental effects of CDAs -- or the
uncertainty concerning them -- in the NEPA palancing which it
must complete before issuing an LWA. By so limiting its
consideration of CDAs in its balancing at the LWA-l stage, the
Board "directly contravenes NEPA's requirement that
environmental costs be considered 'at every stage wnere an

overall balancing of environmental and nonenvironmental factors
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is appropriate.'". 1Id. at 46, guoting Calvert Cliffs'

Coordinating Committee v, AEC, 449 F.2d4 1109, 1118 (D.C. Cir.

1971). Such overall balancing is clearly required at the LWA-1l
stage by 10 CFR §§50.10(e) (3) and 51.52(¢c).

The need to fully consider the CDA issue at the LWA-1l
stage of this proceeding is dictated not only by the
requirements of the LWA rule, but also by analogous

considerations in NEPA case law. The licensing ¢f nuclear

power plants in (at least) three stages makes each plant a
multistage project as far as federal government permitting
procedures are concerned. The U.S. Court of Appeals for the
Second Circuit has said, in regard to timing of analysis in
multistage projects: |

[T]be extent to which treatment of a subject
in an EIS for a multistage project may be
deferred, depends on two factors: (1)
whether obtaining more detailed useful
information on the topic ... is
"“meaningfully possible” at the time when the
EIS for an earlier stage is prepared, see
Natural Resources Defense Council v. Mortoen,
458 r.2d at 837, and (2) bow important it is
to have the additional information at an
earlier stage in determining whether or not
to proceed with the project, see Natural
Resources Defense Council v. Callaway, 524
F.2d at o8,

County of Suffolk v, Secretary of Interior, 562 F.2d 1368, 1378

(2d Cir. 1977). With respect to the first criterion presented
by the court, it is clear in the instant case that Applicants
and Staff already have very substantial detailed useful

information on the CRER design that would facilitate a more
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meaningful determination concerning the probability of CDAs and
their envizonmental.ésnseqﬁenées. Obtaining éhe information is
thus no obstacle. The problem is, the Board declines to look
at that information at the LWA-I stage because it interprets
the LWA rule to mean that plant-specific information cannot be

considered.

The second part of the County of Suffolk test =-

importance of the additional information at an earlier stage --
is also clearly met in this case, as discussed above. The
Board cannot make reasoned LWA findings without additional

information which confirms or denies Staff's CDA assumptions.
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ITI. THE LICENSING BOARD'S INTERPRETATION OF THE SCOPE OF
REQUIRED LWA FINDINGS DOES NOT PERMIT RESASONED SITE
SUITABILITY FINDINGS UNDER THE LWA RULE.

Before issuing an LWA, the Board must find:

based upon the available information and review to date,

[that] there is reasonable assurance that the proposed

site is a suitable location for a reactor of the general

size and type proposed from the standpoint of
radiological health and safety considerations under the

Act and rules and regulations promulgated by the

Commission pursuant thereto.

10 CFR §50.10(e) (2) (ii).

In LWA proceedings for light water reactors, licensing
boards have usually received evidence and made findings
regarding compliance with every portion of 10 CFR Part 100, the
applicable Ccoumission siting regulatiens.

In virtoally every case, the LWA Partial Initial Decisien
on site suitasility has been incorporated into the CP decision,
with only siting issues specifically left unresolved at the LWA

stage to be litigated at the CP stage. See, e.3., Tennessee

Valley Auvthority (Yellow Creek Nuclear Plant, Units 1 and 2),

L8P-79-39, 8 NRC 602 (1978). Furthermore, despite Applicant's
assertions that the CP decision is only preliminary, both
Commission precedent and policy make it clear that the issue of
site suitability is essentially closed -- except for
significant new information -~ after the construction permit

stage, See, e.3., Eouston Lighting and Power Company (South

Texas Project, Units 1 and 2), LBP-79-10, 9 NRC 439 (1979).

This conclusicn is consistent with the Commission's recent



-44-~
Statement of Policy on Conduct of Licensing Proceedings,
CLI-81-8, 13 NRC 452 (1981), calling for more complete agency
review and decision at the construction permit stage:

(Iln ideal circumstances operating license proceedings

should not bear the burden of issues that ours do now.

Improvement on this score depends on more complete agency

review and decision at the construction permit stage.

That in turn depends on a change in industrial practice:

submittal of a more nearly complete design by the

applicant at the construction permit stage. ;
Id. at 458,

While site suitability findings at the LWA stage are
generally based on a reactor of the general size and type
proposed, rather than on the proposed reactor, that distinction
renders the findings meanirgless in the case of CRBR because no
reactor of the general size and type proposed has ever been
licensed. The Board has no experience whatsocever which
provides reascnable assurance that its partial iﬁitial decision
on site suitability will stand up after more thorough safety
review., The Board cannot rely on its standardized assumptions
derived from LWR experience. For example:

l) The Board cannot apply Part 50 design criteria to

CRBR because it has not yet been decided which of
them apply to LMF3Rs, or what additional criteria
should be applied to LMFBRs. (See, Transcript, March

30-31 Meeting of the ACRS Subcommittee on CRBR.)
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2) The Board can have no confidence that the proposed
source term for CRER site suitability analysis (the
standard LWR source term plus an addition of one
percent of plutonium inventory) is the appropriate

’ one to use, as the CDA issue has not been resolved.

This last issue reguires some "further discussion, as it
is crucial to the LWA site suitability determination, and
grapnically illustrates the implications of the Licensing
Board's ruling for the conduct of this proceeding. In order to
determine the suitability of the site for a reactor of the
general size and type propesed, one must first determine the
appropriate site suitability source term. 10 CFR §100.11, £n.
1l provides that a source term shall be established

based upon a major accident, hypothesized
for purposes of site analysis or postulated
from considerations of possible accidental
events, that would result in potential
hazards not exceeded by any accident deemed
credible. Such accidents have generally
been assumed to result in substantial
meltdown of the core with subseguent release
of appreciable guantities of fission
products.

The source term for purpcses of assessing site
suitability is based upon a fission product release greater
than that associated with the most severe "credible" accident.
In the case of LWRs, it regquires postulation of a substantial
meltdown, an event not considered "credible" for purposes of

the LWR design basis. Thus, the source term is dependent upen
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a determination of what is the maximum “credible" accident, so
that the source term can be set for a greater release. If a
CDA is credible, the source term, according to 10 CFR §100.11,
fn 1, must be greater than the release associated with the
maximum credible CDA. The credibility or probability of the
CDA is strongly design-dependent, and one's conclusion about it
is strongly dcpéndent on the confidence one has in the
methodologies used to analyze the risks, i.e,, the
precbabilities of CDAs and their conseguences,

The best available data on probabilities and conseguences
of CDAs is the available information and review to date on the
CRBR. As is the case for NEPA issues, supra, in order to make
our attirmative case on the mistakenness of the ptopoied sauice
term, Intervenors must use that available information on CRER.
The Beard's ruling forbids Intervenors to make that case.
Applicants are likely to make their case for "design
feasibility" on the basis of general findings based on
"engineering judgment," "positive" experience with LWRs or
other breeders (foreign or experimental), and their reliability
pregram, Intervenors will not be permitted to attack those
general findings on the basis of negative experience or
specific problems which have been identitied in the CRBR review
to date because, under the Board's ruling, such information
will be considered "detailed design considerations which should

be deferred until the CP stage." The net result, once again,
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is that the scope of the LWA-1l proceeding is limited to
Applicants' positive case. Intervenors submit that we ougnt to
be permitted to make our relevant case in the manner we choose,
regardless of how Applicants make theirs.

Staff seems to be unsure as to whether the proposed
source term is £final, or only preliminary. In guestioning
before the ACRS Subcommittee on CRBR, a Staff member indicated
that the latter was the case:

MR. MARK (Subcommittee Member): You said you will

possibly arbitrarily include scme plutonium in the source

term. That takes more than melting, does it not? Does
that not take fuel vaporization?

MR. MORRIS (Staff): The source term is a non-mechanistic

source term, and the only reason that I mention that it

would involve some thing that could be connected to a CDA
would be that you would imagine a CDA would have to occur
in order to get one percent plutonium inventory into the

source term. .

MR. MARK: You sure would have to imagine that.

(Laughter.]

MR. MARK: S0 it is a hypothetical source term, like the
hypothetical core disruption that goes with that,

[Laughter.)

MR. MORRIS: It is chosen to provide a preliminary
conservative bound to the kind of releases that could
occur in containment, and because it is preliminary it
has been chosen to be somewnat conservative,

Transcript, May 5, 1982 Meeting of the ACRS Subcommittee on
CRBR, at 530-31 [Zmphasis added].
In other contexts, Staff has indicated that the source

term postulated in the May 6, 1976 Denise-Caffey letter is
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firm. NRC Staff Response to NRDC et al. Eleventh Set of
Interrcgatories, at 3-4, par., (d). (Updates of these responses
have indicated no changes in this conclusion.) The very day
after he characterized the source term as "preliminary"™ at the
ACRS, supra, the Staff's Mr. Morris told Intervenors in
deposition that the source term was not being reconsidered
because it is already sufficiently conservative. May 6, 1982
Deposition of William Morris by In‘ervenors, Transcript at 150
(See Appendix B). Mr. Morris conceded that the conservatism of
the source term is dependent on the ccnclusion that CDAs are
not credible, but maintained that it still might be found to be
conservative even if CDAs with energetics egceeding 4200
megajoules were possible, Id. at 151. He admitted that the
Staff could not be sure about that conservatism because they
nave not done the analysis:

[MR. COCERAN]: Then the conservatism with regard to tﬁe
source term is dependent on a conclusion that CDAs are
not credible events?

[MR. MORRIS]: Yes. However, it is not beyond the
possibility that if CDAs were considered credible, that

the source term could still be found to be conservative.

[MR. COCHRAN]: You don't know about it because you have
not done the analysis?

[MR. MORRIS]: That is right.
Id. at 1s52.

Mr. Morris' characterization of the source cerm as
preliminary to the ACRS seems more readily supportable., It

reguires a considerable leap of faith to view the scurce term
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as final when Staff admits they have not done the analysis
which would affirm the sufficiency of its conservatism. Under
the circumstances, Staff's assertions of conservatism of the
source term are utterly unfounded.

The Staff, with the concurrence of the Licensing Board,
proposes to make these final decisions on site suitability
without ever looking at the CRBR design to determine that the
source term chosen for the analysis in fact bounds the possible
accidents for this plant.

The Staff's present postulated source term is clearly not
bounding. The presence of one percent of plutenium inventory
in the source term implies CDA activity, since that is the only
mechanism for plutonium release. See ACRS fzanscript, supra.
However, the lack of conservatism of that source term is amply
indicated by the fact that formerly the Staff considered a
release including ten percent of plutonium inventory for the
so-called "parallel design."

In order to have any reasonable assurance that the site
suitability determination at the LWA-1 stage is correct, there
must be either 1) reasconable assurance, based on the CRSR

design, that the postulated source term in fact bounds all

The Applicants originally submitted two alternative CRSR
cesigns; tne "Reference Design" and the "Parallel Design."” The
Parallel Design (described in PSAR Appendix F) assumed that
CDAs would be included as design basis accidents. After
several consultations with the NRC Staff, the Applicants
withdrew the Parallel Design in PSAR Amencdment 60.
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accidents considered credible for CRBR or, 2) the source term
must be made so conservative that it will béund any errors in
assumptions concerning probabiiities cf CDAs. By eschewing
bota consideration of the CRBR design and adeguate conservatism
in the source term, Staff and the Board make it irpossible to
have any confidence in the correctness of the site suitability
determination.

The confusion exhibited by the Staff is, in fact,
embedded in the scope of the proceeding adopted by the Board.
If the Board finds that the site is suitable, that finding is
not preliminary; it is a final decision. All contentions as to
site suitability will presumably be resolved. We cannot
imagine that the Board weould permit reauthorization of site
suitability contentions at the CP stage. Yet the calculations
necessary to determine site suitability are dependent upon use
of a postulated source term. As discussed acove, the
appropriateness of the source term for the CRBR is a guestion
of first impression which is intimately related to wnether or
not a CDA is "credible." And, to complete the circle, the CDA
issues will not be resolved with any degree of certainty until
the C? stage., Therefore, if the site suitability findings are
"final" at this stage, NRDC will never have had an adegquate
opportunity to litigate them. If they are not final, the

entire proceeding is wasteful.
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Several factors argue for much greater-than-usual
reliance on reactor-specific information at the LWA-l stage of
this proceeding:
l) the lack of experience with similar reactors,
2) the lack of general design criteria for LMFBRs,

3) the lack of a reasoned basis for the de~ision to
exclude CDAs from the design basis, and uncertain
genesis of that decision, and

4) the uncertain genesis of the proposed radiological
source term.

Special, more thorough treatment of first-of-a-kind projects
has support in Commission regulations and decisions. The 10
CFR Part 100 siting regulations explicitly :eﬁuizo cautiocus

application to such plants:

In particular, for reactors that are
novel in design and unproven as prototypes
or pilot plants, it is expected that these
basic criteria will be applied in a manner
that takes into account the lack of
experience. In the application of criteria
wnich are deliberately flexible, the
safeguards provided -- either site isolation
Or engineered features -- should reflect the
lack of certainty that only experience can

provide.
10 CFR §100.2(b). See, e.g., Public Service Compay of New

Hampshire (Seabrook Station, Units 1 and 2), ALAB-42”, 6 NRC
33, 52 (1977). The cautious approach is also supported by the
Commission's ruling on another first-of-a-kind application in

Qffshore Power Svstems (Floating Nuclear Power Plants),

CLI-79-9, 10 NRC 257, 262 (1979):
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We are not compelled to treat Class 9
accidents in precisely the same fasnion in
the floating plant application as we treat
such accidents in connection with ...
land-based plants. Offshore's egual
treatment argument applies only to parties
similarly situated. Offshore's reactors
will be aflocat unlike any other electric
power reactor we have ever licensed....
Their unigue siting raises a nost of issues,
of which the Class 9 issue is only one,
wnich clearly justify our treating
Offshore's application differently than we
treat an ordinary application. Therefore,
our obligation, wh'ich we have fulfilled, is
to treat Offshore in a fair and rational
manner, but not necessarily in the same
manner we treat applications which belong in
different categories.

The CRBER represents an infinitely greater departure from
land-based LWR experience than did the propocsed Floating
Nucle;; Power Plants. The design of an LMFBR differs radically
from LWRs. It has a power density in the core which is 4 to 8
times that in an LWR, and consegquently the possibility of a
recriticality event cannot be entirely discounted. Add to that
the peculiar properties of metallic sodium when it comes into
contact with water, air, concrete, orljust about anything else
in the environment, and it becomes clear that the application
for CRBR deserves Jdifferent treatment than that ordinarily
given applications for LWRs. The efforts of Applicants, Staff,
and now the Licensing Board, to reduce the LWA findings to the

absolute minimum in this case do not accord either with the law

or with common sense.
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III. THESE ISSUES ARE APPROPRIATE FOR DIRECTED
CERTIFICATION TO TEE COMMISSION

Normally, an interlocutory order would not be
appealable. 10 CRF §2.730(f). However, there are important
exceptions to this general rule for extraordinary
circumstances. A presiding officer may refer a ruling to the
Commission when in his judgment it is necessary toc prevent
detriment to the public interest or unusual delay or expense.
Id. In addition, a licensing board may certify guestions to
the Commission in its discretion or "on direction of the

Commission.™ 10 CFR §2.718(i), Public Service Company of New

Hampshire (Seabrook Station, Units 1 and 2), ALAB-271, 1 NRC
478, 482-83 (1975). The Seabrook decision also recognizes the
right of parties to petition for such certification, lé. at
483, and "the right of the Commission ... to have brought up to
it for consideration any question raised before a licensing
board wnhich is thought deserving of early dispositive
resolution.”™ 1Id. at 482 (Emphasis in the original.]
Numerous decisions have established that interlocutory

review would be undertaken

wnere the ruling below either (1) threatened

the party adversely affected by it with

immediate and serious irreparable impact

wnich, as a practical matter, could not be

alleviated by later appeal or (2) affected

the basic structure of the proceeding in a

pervasive or unusual mannec.

Public Service Company of Indiana, Inc. (Marble Hill Nuclear

Generating Station, Units 1 and 2), ALAB-40S, S NRC 1190, 1192
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(1977), Public Service Electric and Gas Company (Salem Nuclear
Generating Station, Unit 1), ALAB-588, 11 NRC»S33, 536 (1980).
The present guestion clearly falls within the second part of
this test. Here, the significant issue is the Licensing
Board's excessively narrow view of the scope of the LWA-1l
p:oceeding for this first-of-a-kind project. If that view is
allowed to prevéil, the result will be a severely constricted
record that will not permit the Board rationally to make the
LWA findings required by law. The basic structure of the
proceeding will also be pervasively affected in that
Intervenors will be prevented from making ocur affirmative case
on NEPA and site suitability issuves. The issue deserves "early

dispositive-resolution®", Seabrook, supra at 482, so that this

LWA proceeding is not sc streamlined as to be made

meaningless. Moreover, the Commission's inherent supervisory

authority over the conduct .0f proceedings is extremely oroad.
The Commission has previously exercised this authority in

a ruling against Intervenors in this very case. U.S. Energy

Research and Development Administration (Clinch River Breeder

Reactor Plan%), CLI-76-18, 4 NRC 67 (1976). The Commission,

intervening sua sponte to reverse an Appeal Board ruling

admitting certain of Intervenors' contentions, stated:

While 10 CFR 2.786 (a) states the ordinary
practice for review, it dces not -- and
could not -~ interfere with ocur inherent
supervisory authority over the conduct of
adjudicatory proceedings before this
Commission, including the authority to step
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in and rule on the admissibility of a
contention before a Licensing Board.

A contrary view could.se:iously dislocate

the adjudicatory porocess within this agency

and would imply a delegation of authority

difficult to justify.

No party has a vested right to the

continuing effectiveness of an erroneous

Licensing Board ruling which happens to

faveor it. 1In the interest of orderly

resolution of disputes, there is every

reason why the Commission should be

empowered to step into a proceeding and

provide guidance on important issues of law

and policy.
Id. at 75-76 [Citations omitted]. The instant guestion
presents very significant issues of law and policy for the
Commission. The Licensing Board's view of the scope of
reguired findings for issuance of an LWA might be correct when
light water reactors -- with which there is considerable
experience and for wnich there are well-established design
criteria ~-- are being licensed. But, as shown above, it is a
severe distortion of the purpose and intent of the LWA rule,
and a violation of NEPA, to use the very same findings in the
LWA proceeding for a first-of-a-kind project such as CRBR. The
LWR/CRER parallelism which seems to be the touchstone for the
Commission Staff's waole approach to this project simply nas
its limits, Commission intervention at this point is reguired
to clearly delineate those limits so that the remainder of tnis
proceeding is not premised on an erronecus view by the

Licensing Board.



Timeliness

Intervenors anticipate a protest tnat this netlition is
out of time, and that Intarvenors have not complied with the
provisions_tor objections to Prehearing Conference orders in 10
CFR §2.752(¢c). Intervenors concede that, but urge that this
petition should noft b2 rejected on those technical grounds in
light of siqnificant new information we nave become aware of
since the Order was issuved and the time for resolution of these
issues prior to commencement of the adjudicatory hearings in
August.

Since the Order was issued, Intervenors have deposed the
Staff and obtained the transcripts of several pertinent ACR3
neecings dealing with the very issues in controversy here. As
Intervenors' citations tc it above show, that newly acqguired
information has made it much more apparent for the first time
how little the Staff actually knows about the foundations for
decisions regarding the CDA and other issues, and how sparse
Staff expects the LWA-1l findings to be. In addition, there is
only now a full complement of Commissioners and the time is
therefore appropriate for the Commissioners' consideration of
these issues of first impression. The Commission stepped in

sua sponte during the earlier incarne-ion of this proceeding to

pravent what it considered too broad-ranging an inquiry. Its
involvement is more important now, wnen the Board is moving

toward a hearing that would undermine the intergrity of the
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licensing process by purporting to determine site suitability
and compliance with NEPA while leaving unresolved what are
conceded by the technical community to be the crucial issues
related to the CRBR.

As the Licensing Board had already received Statements of
Position concerning these issues from both Applicants and
Intervenors, aﬁé spent an entire day in conference hearing
arguments of the parties and ruling on the issues, Intervenors
submit there would have been no utility in £iling objections
with the Board as provided in §2.752(¢c). More to the point,
the issues in controversy in this petition are of first
impression and raise issues of law and policy -- the proper
inte:p:etat;cn of the meaning and purpcse of the LWA rule in
the context of the CRB.. proceeding -~ which it is the province
ot th.e Commissicn, nct the Licensing Board, to decxae.

In the alternative, the Commission may consider this as a
petition for a waiver of the LWA rule as interpreted by the
Board., 10 CFR §2.758, Cecnsideration'of Commission rules and
regulations in adjudicatory proceedings, provices, in pertinent
pacrt, as follows:

(b) A party to an adjudicatory proceeding involving
initial licensing subject to this subpart may
petition that tne apcolication of a specified
Commission rule or regulation or any provision
tnereof, of the tyce described 1ln paragradoh (a)
of this section, be waived or an exception made
for the particular sroceeding. Tne sole around
for a petiton for walver. or exception snall be

that sdecial circumstances with respect to tie
subject matter of tae carticular proceedinc are
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(d)
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such that application of the rule or regulation
(or provision thereof) would not serve the
purposes for wnicn the rule or regulation was
adopted. The petition snall be accompaniad Dy an
af!faavit that identifies the specific aspect or
aspects of the subject matter of the proceeding
as to which application of the rule or regulation
(or provision thereof) would not serve the
purposes for wnich the rule or regulation was
adoopted, and shall set forth with particuvlarity
the special circumstances alleged to justify the
waiver or exception reguested. Any other party
may file a response thereto, by counter-affidavit
or otherwise,

If, on the basis of the petition, affidavit and
any response thereto provided for in paragraph
(b) of this section, the presiding cfficer
determines that the petitioning party has not
made a prima faclie showing that tne application
of the specific Commission rule or regulation or
provisions thereof to a particular aspect or
aspects of the subject matter of the proceeding
would not serve the purposes for which the rule
or regulation was adopted and that application
should be waived or an exception granted, no

evidence may be received on tnat matter ancd no
dlscovery, cross-examinatlion Oof argumen irected

to the matter will be permitted and the presiding
officer may not further consider tne matter.,

If, on the basis of the petition, affidavit and
any response provided for in paragraph (b) of
this section, the presiding officer determines
that such a prima faclie snowing nas been made,
the presiding officer shall, before ruling
thercn, certify directly to the commission for
determination the matter of wnetnher tne
application Oof the Commission tu.ie of requlation
or provision tahereof to a particular aspect or
aspects Of the subject matter Of tne proceeding,
in the context of this section, should be waived
Or an exception mace. The Commission may, among
other things, on the basis of the petition,
affidavits, and any response, determine whether
the applicaticn of the specified rule or
regulation (or provision therecf) should be
waived or an exception be made, or the Commission
may direct such further prcocceedings as it deems
appropriate to aid its determination,




-59-
The "standard" interpretation of the LWA rule in LWR
cases wnich allows findings on the basis of "design
feasibility,"” when applied in the CRBR case, does not serve the
purposes for which the LWA rule was adopted. Intervenors,
thus, do not chaliengc 10 CFR §50.10(e), but rather the
interpretation of that rule as argued by Applicants and Staff
and adopted by the Bo;:d.
The LWA ru;e was adopted to:
1) provide structure to the previocusly ad hoc procedure
for granting applicants the right to perform limited
work at their own risk prior to issuance of a
construction permit:
2) (facilitate public participation in that process;
3) assure appropriate consideration of NEPA matters; and
4) provide for timely decision-making.
39 Fed. Reg. 4582 (Februvary 5, 1974). The Board's application
of the "design feasibility" standard from LWR cases and its
refusal to allow Inte:yeno:s to inguire into CRBR-specific data
at the LWA-1l stage in the instant case clearly does not further
the purpose of facilitating public participation in this
process, as it effectively prevents Intervenors from making our
affirmative case concerning the NEPA and site suitability
issues. The Board's ruling also prevents appropriate
consideration of NEPA matters, as it does not permit thorough
consideration of the environmental impacts of the proposed
action. See supra pp. 22-42. Thus, the Board's interpretation

of the scope of LWA findings does not serve tae burposes for

wnich the LWA rule was adopted.
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While 10 CFR §2.758(b)~-(d) does not provide, in so many

terms, for waivers or exemptions from agency interpretations of

rules under special circumstances, these rules do make it clear
that it is the Commission, rather than the Licensing Board or
Appeal Board, which is ultimately-to determine the
appropriateness of the application of Commission rules and
regulations in particular circumstances. 10 CFR §2.758(4),

Metropolitan Edison Company (Three Mile Island Nuclear Station,

Unit No. 1) (Restart), LBP-80-1X, 1l NRC 37, 38-40 (1980).
Since the "design feasibility" standard derives from agency
case law rather than the regulations, it is appropriate for
Intervenors ﬁo guestion this interpretation as applied in the
instant case, and to ask the Commission to resolve the
question. While §2.758(d) provides that such”petitions should
first be brought before the Board for certification, such a
reguest would clearly be futile and wasteful of time.

Finally, favorable action by the Commission on this
petition will not necessarily delay the proceeding. There is
yet time for full discovery on the issues in Intervenors'
Contentions 1, 2, and 3 prior to the commencement of scheduled
adjudicatory hearings on environmental and site suitability
issues for CRBR in August., While £full consideration of
Contenticns 1, 2, and 3 at the LWA-l hearings might be expected
to prolong the actual hearings somewnat, that is certainly neo

argument against compliance with the legal reguirements for LWA
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and NEPA findings. "Such administrative costs are not enough
to undercut the Act's reguirements that environmental
protection be considered "to the fullest extent possible...."

Calvert Cliffs' Coordinating Committee v. United States Atomic

Energy Commission, 449 F. 24 1109, 1118 (1971).
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Conclusion

The severe limitations which the Licensing Board has
placed on the scope of the LWA proceeding with respect to
Intervenors' Contentions 1, 2, and 3 prevent compliance
with the requirements of NEPA, prevent the Board from being
able to make the required findings for issuance of an LWA
under Cormission rules, and greatly enhance the possibility
that the Board's LWA findings will ultimately prove incorrect.
The Board's serious misreading of the law and Commission
regulaticns calls for the Commission to exercise its inherent
supervisory authority over the conduct of this adjudicatory

proceeding.

Respectfully submitted, ‘
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Natural Resources Defense
Ceuncil, Inc.

1725 Eye Street, N.W.

Washington, D.C. 20006
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Dated: June 11, 19282
Washingten, D.C.



APPENDICES

The Commissioners' copies of this submission include here the
following appendices:

Appendix A-- April 22, 1982 Order Following Conference with
Parties

Appendix B-- Transcript, Intervenors' May 6, 1982 Deposition
of NRC Staff (selected pages)

Appendix C-- Applicants' Statement of Position in Regard to
NRDC Contentions 1, 2, and 3 (4-15-82) (selected
pages) '

Appendix D-- Transcript, April 20, 1982 ASLB Prehearing
Conference for CRBR Proceeding (selected pages)

Appendix E~- Transcript, March 30-31, 1982'Mcotinq of the ACRS
Subcommittee or. CRBR (selected pages)

Appendix F-- Transcript, Ma: S, 1982 Meeting of the ACRS
Subcommittee or. CRBR (selected pages)

In each case, the "selected pages" wnich are included in these
appendices are those which are cited or guoted in the text of
this submission.
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BY ¥S. FINAMNORE:

C The aasver is "no"?

3 I don't think that they aze. I dca't think
that they fall within the range of vhat one considers as
the ganeczil size and t7pe when perfczaing the CRB2 LWA-1
ceviev.

¥S, REISS: Perchaps ve should note for the
record that ¥r. Chleek c@ame into tihe reoom. Would you
tdentify yourself for the reporter? Would you all
identify yoursalves? We are trorying to kesp 2 record cof
vho is coaing in and out.

¥R. LONG: I aa Joha leng, NRC.

¥2, GIESLER: I am David Geoesler, Westinjhcuse
Electzic Conmpany.

Ms. SHUTTLEWORTH: I aa Peggy Shuttlevorth,
SRC staff,

MR, CHEEX: I am Paul Cheek, NRC stafﬂ;

¥S, WEZISS: I have just a couple of 3ore
questions, five ainutes qarhc, and I understaad yeur
naeds. |

8Y MR. COCHRAN:

‘Q In your reviev of the LWA-1 are y3u 3akiag a

judgaent with cegard o the feasisilicsy of siting a

-
H

e 20 L1%e, OC

'.

specaruad 3£ reactors 0f the jenesal s

ALSEASCN REPCRTING COMPANY, INC,

. - b AR R R A A ELRRRR L A AreR g (R AR TR
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B} I thizk some 2f the chacges that have teen
Propcsed aTe known, and thg; arte in.eho ®SAR. It isn‘s
that they are aot knewn. We do not depcnd'dpon thea for
aakiny the finiings.

Q The purpose of the LWA-1 is you will net
deterzize vhether L{a fact the design changes that have
Been pt:aaso§f7cniova the objectives which vere suslinad
ia th:¥z;:;;éc; That is, do they allov the CREER to neet
the sourca teras? .

A No.

BY ¥8. COCHRAN:

2 Aze you reconsidering soze of she stjectives
Or requirazents as outlined in the Denise letter? For
exanple, vhether to allev this after 24 haurs?

A Yes.

aY ¥S. FINAYCRE:

Q Teu are reconsidering the ssurce tersz?

A No.

< W“hy is that?

A We think the socurce term as it vas previously

Lflentifliad is sufficiently canservative %3 aeet all

credidle design dases on accidents, and =2 include a
conslderaticn ¢f scae core 3elting as prescroided by the
tegulations and therefare it is saffizient.

o That i{s your conclusicn, that i+ is

ALZERSCN REPCATING SSMPANY, INC,
ACO VIRGINIA AVE. S 'N. NASHINGTON. 2.2 20024 (a0 $84-2348

150
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gossibilicy thas i€ CDAs ver? coasidaced cradidle, that

still ansvar thais Quastion.
Q Then the conservatisa with cegard ta the"

source term is degendent on a cohclusion that CDAs ace

a0t credibdle events?

- Yes. Hovever, it is not beyond the

the sourca? tera could still de found to De conservative. |
? You don't kaov about it because you have not
done the analysis? ;
A That is cizht.
BY ¥S. WEISS:
Q Noev ve can move onto about page 29.

Can you tell xze vhether ccocre disrcuptive
accidents ate currently treated as design Dasis
azcideats in the French Phenix breedec?

A I dc0a't knov.
o} And Super-Pheaix?

A I dea't knav,

8Y %8, COCHRAN:

Q Do you know adeut any foreign reactos?
A Tas.,
qQ 90 you kaov alout any dorestic reacter other

than the CRBR?
A T shiak for the ceactors shey have not Been

considiaeced as Zdeviates.

AZERSCN RESCTATING STMPANY, INC,

400 VIAGINIA AVE. 5.4 . WASHINGTCN, 2.5, 15024 (202) 184-2048
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4/15/82

UNITED STATES OF ANMERICA
NUCLEAR REGULATORY CO2i1SSION

In the Mactter of

UNITED STATES DEPARTMENT OF ENERGY
PROJECT MANAGEMENT CORPORATION
TENNESSEE VALLEY AUTHORITY

Docket No. 50-537

(Clinch River Breeder Reactor Plant

APPLICANTS' STATEMENT OF FISITION
IN REGARD TO
NRDC CONTENTIONS 1, 2, AND 3

Pursuant to the Board's inscructions ac the
Prenearing Meeting of Counsel on April 6, 1982L/ the Uniced
Sctaces D?pattmlnt of Energy and Project Management Corpora-
tion, acting for chemselves and on behalf of the Tennessee
Valley Authority (the Applicancts), hereby file cheir State-
ment of Position in regard to NRDC Concentions 1, 2, and 3.

The Board directed the parties to present cheir
specific positions on which subparts or issues wichin NRDC

Conctencions !, 2, and 3 should e deferred uncil afcer che

1/ Te. 464-65; 467,
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3. Specific Posicions

Contention 1a):

1. The envelope of DEAs should inciuda che CDA.

a) Neither Applizants nor Staff have

demonstracted through reliable daca rhat

the probabilicy of anzicipated tran-

siencs without scram or ocher CDA ini-

tiacors is sufficiencly low to enable

CDAs cto be excluded from che envelope of

DBAs.

while Contention la) broadly quesctions whecther or
not HCDAs should be included in the envelope of design basis
accidencs, che scope of the concencion oustc be limiced for
the pd:poscs of an LWA decision. 1Ic is only necessary for
that decision teo determine whether cthere is reasonable
assurance that initifacors of HCDAs can be made sufficiently
improbable cthat HCDAs are excluded frcm the envelope of
design basis accidents. Specifically, the inquiry should be
confined to consideration of whecther it is feasible to
design CR3RP cto make HCDAs sufficiently improbable chat chey
can be excluded from the envelope of design basis accidencs
for a reaccor of the general siz: and ctype proposed, in
light of che following: |

1. The major classes of accident

iniciacteors pocencially leading co
nCDAs. '

e The relevanc criceria to be inmpcsed
for che CABRE.

3. The scare of ‘technolugy as it
relacter co applicadble desiyn
chiaracceriscics ar cricuria,
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the Basic point of difference.

JUDGE MILLER: 131! right, stata it again and
ve vill look at it and comment cn it.

¥S. WEISS: 1It's their positisn sthat the only
issue vhich can be raised for the LWA isg vhether it is
feasidle to design a hypothetical breeder reactor such
that a CDA could be excluded from the design basis, it's
probability had been made sufficiently low that it could
be excluded from the design bdasis.

JUDGE MILLER: You say a hypothetical
teactor. You have told us there is none in tﬁil ficst
©f a kind, so I would say in any kind of fast breeder
YOou are saying the same thing, aren't you? Is that
sSupposed to have some significance or mot? You are
saying nothing unless you are saying scmething you are
nct delineating.

®S. WEISS: I think it's significant. For
examsple, vhen this case vas originally Brought before
You there vere tvo designs.

JUDGE MILLER: Yes, alternatively, and there
Yas a questlion ve vere going to explore into vhether you
could still have the tvo or nat. That wvas an ongoeing
issue that ve had nat yet rulad upon. That vas five
reacs ago. I don't see hov that has any deazing upon

vhece you find yoursel?f nov.

ALCERSCN REPCRTING COMPANY, INC,
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Yov ve stated four things. Ms. Veiss's first
point is ve are looking at criteria only. That's not
true. Criteria is one of tha four.

Secondly -~ and here I have to extrapolate
somevhat on the Inteczvenor's positioq. I an not sure I
understand it as expressed, but they say they vant to
look at everything, all analyses. What ve are
suggesting is, for example =-- and it is juasping ahead,
but they have already said it =-- they wvaant to get inte
the relliability program. Well, that is Contention 1B.
e are prepared to address that. The dotnilsvof the
taliability program are things of a very specific design
natuce that wvould come in as a cpnfi:autivo RED progran
at the CP or even the OL stado. So ve think that you
can define a scope here based on the four parameters of
feasidbility principle and a reactor of the general size
and type.

In particular, let me eaphacize cne thing that
Judge Miller's question pinpointed and I think indeed
stripped avay nere. There is a fundamental legal flavw
in the Intervenor's arguszeat. It is nov on the table.
The Intecvenor said vith an LWR, 4ir the LWA regulation
context, you can look at previous LWRs. The question
vas, well, what 4id you 40 vhen LWRs vere nev? The

ansver vasan't very clear. The fact i3 vhen Li%s vere

ALCERSON REPCRTING COMPANY, INC,
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you have mixed guastions 2f envirsnmental and
radiological health and safety matters, as you do every
time you have an LWA, it is perfectly proper %o Rake the
findings that that Board did in confronting the
situation such as Appendix I. That is, you den't have
to conpleta the CP? reviev; you have to make the findings
that vould be raquired at the CP? stage in order to make
a decision of vhether cor not an LWA should be issued.
Rather, as the Board sumzarized on pages 4U2, 41T of
that decisicn, you need to make threa findings. _The

5}::t £inding I might indicate is really a summacy of

the four specific findings that the Applicant just

——

.3Pocifiod an page 12.

JUDGE ¥ILLER: Which vere the pages of that

decision? '

| ¥B. SWANSON: The general discussioé of the
Board is at 2 NRC 442. This is again their dealing with
compliance, wit Appendix I.

JUDGE MILLERs GRivec Beai?

“B. SWANSON: River Bend. Th n they sumaarize
those findings again on page 461, This is a case ve
cited in sur letter of April 16, The first finding is
not that the 2esigyn complies vith the regulations or
that it is properly designed, dut rather whether or nct

there is reascnable assurance that the plant can e

ALDERSCON REPORTING COMPANY. INC,
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construction permit, are made at tha talioslogizal health
251 safety hearing.

T think vhen ¥s. Weiss argues that the record
is closed at the environmental stage and it vould take
significant new infcraition to open it, and arguing that
that is th2 basis for going all the vay through the C?
findings nov, just runs counter to this approach taken
by the Comaission in its regulations on tha Boards in
deciding vhether or not applizations comply with LWA
fegulations.

That is, my understanding of the ¥BRDC approach
is that you cannot preclude the Possibllity that the
applicants aight fail at the CP stage to demcnstrate
that in fact the CR88 design does in fact comply «ith
the regulations and comply with whatever tequiresents ve
assuze they comply vith st tha LWA stage; that you hav;
to go through the == reverse the procass and ¢o through
the full CP radislogical health and s:ifaty
considerations nov. And then if you can find that they
can do all that, then as a sort of lesser included
£inding you can find that there's alss reasonabdle
issurance that the plant can be designed, and therefore
an LWA €inding can be nade. There is Just nc basis
for twisting the requiresents that vay.

#e submit, 3as we have stated prTevicusly, thas

ALDERSCON REPCATING COMPANY, INC.
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S. WEISS: ¥r. Chairman, I would like to
briefly respond to that, if I may.

JUDGE ¥ILLER: Yes, you may.

¥S. WEISS: The staff continuously misstates
our position, I Just don't know 1f they don't
understand it or if they like to state it in a vay that
makes it easier to disamiss. To cite Piver Bend, River
Bend said it is not required that the Board make
findings as to vhether the specific design conforas to

the raiiological health and safety requirements of Part

50.

JUDGE MILLER: Which Biver Pend?

¥S. WEISS: That is the River Bend decision
cited b7 ~--

JUDGE MILLER: Well, you knov there are two or
three here. You cite them all over the place. There is
§ NEC, for example, vhich vent into the == 6 NRC 760 in
the River Bend, and it has got some language in there
that could have some applicability, so River Bend is
getting to be generic.

¥S. WEISS: The one I am citing, I understocd
them to cite, vas L3P 7S5--

JUDGE MILLER: Licensing Board Panel
decisicen, And vhat vas that? 2 N¥2C? What is ycur

cite?

ALCERSCN REPCRTING CSMPANY. INC,
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of the cant:cvetsy.

HSe WEISS: Yes. That is the heart of the
controversy.

JUDGE XILLER: Well, then, vhen you define it,
use the same teras that they are using, and vice versa.
You are giving ae apples and oranges. You may get fruit
salad, but you von't get very far into delineating
issues.

4S. WEISS: I am Just tryiang to £i-st discard
vhat is not befora you.

JUDGE MILLER: Tell me what is before us, and
ve vill discard those things that do not come wvithin
that.

MS. WEISS: You need to make a finding that,
A, there is reascnable assurance that a ceactor of this
general size and type be located at this site. In order
to do that, you have to determine vhether th; source
tera is appropciate. _

JUDGE MILLER: I ask you again to define -~ I
don't vant to use sherthand. What dc you mean by
®"source tara as appropriate”? What does that mean ia
this proceeding?

NS. WEISS: Well, mayde ve should get the regs

JUDGE NILLER: Well, I aa villing to let you

ALDERSCN REPCRTING COMPANY, INC,
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postulated releaseas of radicactivity into the secondary
containment, and under the 10 CFR 100 regulations is a
requiresent that that release for purposes of assessing
the suitability of the site should not be exceeded by
any accideat deemed credible.

Novw, I would very much aftec the racess like
to walk you through the chronclogy of the last tvo years
very quickly to shov you the extent ¢f the acguaent
betveen staff and applicant ;vo: these pacticulac
issues. Should the CDA be a design basis event? What
should the source term be? There vas great dispute ail
the way through mid~-'74 prior to even docketing the
license through 77, and it still has not been resolved
specifically for the CRBER.

Now, if you look back through some of that
correspondence, you vill see statements that I totally
agree vith, and they go to this effect. If ve continue,
the phencaanon and scenarics associated vith the
accident are coamplex. The uncertainties of these are
nelither addressed by techanical information nor envelogped
by conservative assumptions. We vould continue to
belleve that satisfactory resolution of this prodlem can
be achieved throuzh a combination of 1pproved design
base, on aeaningful data, consecrvative eaglineering

assunptions vhere uncertainties are large, and research

ALDEASCN REPCATING CTMPANY. INC,
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issue, at the LW¥A 1 proceeding. We want to be able to
qé back and use all of the available information
developed to date with the specific reactor in making
our presentation to the Board as to whether one has
reasonable assurance that for a generil reiactor of the
size and type one can do a limited vork authorization.

JUDGE MILLZR: Well, wvhat limitation is there
on a limited vork authorization of this type? Why do ve
have to go over the minute detail of evecything that has
transpired in the last six or tvelve years in order to
have this more lismited type of inquiry?

¥R. COCHRANs You don't have -~ it is cbvicus
t?nt I an not golng to be vasting my time leocking at
minutia that I think the Board is not going to bde
ceasonably persuaded by at an LWA 1 proceeding.
Hovever, the staff and the applicant are defining these
guidelines for purposes of scoping discovery in such a
vay that they can come back and object to me asking any
question on, say, the reallability program vhich goes to
the RED program nacessacy to detecrnine vhether one has
teascnable assurance you ace going to be there by the C?P
stage. There are programs like docurented in a docunent
called CRBR P 1, vhich is sinmilar to a2 Rasmussen analogy
for the Cliach River ceactor, specifically for the

Cliach River rceactor.

ALDEASCN REPCATING CCTHPANY. NG,
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to the CRBR, because I think that is the best type of
data to usa.

JUDGE MILLEZR: I knov you vant to look at a
lot of things, ¥cr. Cochran. He have zot 1,000
interrogatories pending nov, and lLord knevs hov many
"0te that are going to ba bdacked up pending this
afterncon, but let's get right dovwn to the gut factors.
What are the things you think are really necessary for
the Board to loock at? I have asked you about “hese
four. What adbout the first one, Number 1, the zajor
classes of accideat initiator potentially leading to
CPA's. Is that reasonable?

¥B. COCHRAN: Cne should be able to look at
all of these things, dut one should be abdle to lock at
acre than that, Judge Yiller.

JUDGE MILLERs All cight. VNever aind the
history at the mosent. Llet's get right dowvn to iho
"more”, Gilve me the aosczxption. give me the
parameters. Let's have it in a natshell.

¥8, COCHRAN¥: All right. Llet's give sone
exasplaes.

JUDGE NILLER: Before you give 2e exasples ==

MR+ CUCHRAN: 1In October of 1974, the
applicants issuad a document Ldentified as Ward

D-008~-3. That is a Westinghouse document in “hich the

ALCERSCN AEPORTING COMPANY NG,
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sufficieatly different froa what one has determined ene
can achieve in terms of reliadility through the light
vater reactor analyses of anticipated transients witSout
scran.,

(Board conferring.)

JUDGE MILLER: Just as a matter of
information, let me interrupt you for a moment. ‘I vill
give you a full opportunity to go dack. 4hat is the
status of the Poard's report in terms of the current,
present, and future issues in terms of this proceedinz?
Tell us very shortly and quickly. I would like te hear
Both the applicant and staff on that, and then I would
like to get back to Mr. Cochran.

(Pause.)

¥B. EDGAR: Mr. Goeser can ansver that
directly, Judge ¥iller. )

YR. GOESERs Judge Niller, I belleve that the
reference report has been superseded by the submittal of
Appendix C, the last subsittal of Appendix C to the PSAS
that vas descrided, the applicant's current as of that
tine relliadility progras. That vould have been in the
neighborhcod of 1976 or early '77. I don't cesember the
exact date of that revision.

BR. COCHRAN: I don't dispute that,

JUDGE NILLER: All right. I had asked you nov

e MLERSCON AEPCATING COMPANY, ING,



Ci

10
1
12
13
14
18§
16
17
18

19

2

(X

4

Rasaussen reference design. The parallel design and the
teference 1esign subamicted Dy the applicant in the 1975
pericd had different source terms, had different scurce
teras.

JUDGE MILLER: Are you avare, Or. Cochran,
that the Board vas not going to allov that to continue?

¥R, COCHRAN: Not going to allow vhat to
continue?

JUDGE MILLER: The tvo. Why are va going back
over sosething tha Board at that time vas not going teo
perait to bde the subject of inquiry? Get to the present.

MR, CCCHRAN:; Because the source ternm is
relevant. The designs that vere submitted are relevant
to the question of wvhat the source tera should le
today. Let me just finish the argument. They submitted
tvo desigas vith different scurce terms. Then the staff
did their owvn analysis subsequently, and they proposed
tvo di!tc:on} source terms, and the source term vas
cesclved by the staff on May 6th, 1976, in a letter fron
Denise DeXalb. The applicant then appealed that
decision, asked for different source teras. They
appealed to management and they lost.

Nov they vant to ccme Lia and arjue, I presune,
vith regard t2 n'hypo:hotical reactor for the purgoses

0f the suitadility of the site vhethar their scurce tern

ALCEASCN REPOATING COMPANY INC,
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¥YR. COCHRAN: We are trying to determine wvhat
the scoping credible accident is for purposes of
assessing vhat the source term is. Nowv, if I can
convince the Foard that a CDA, core disrupcive acciden‘,
is a credidble event, and that it should be in the design
basis, then I can perhaps convince the Board that one
should not be talking about the reference design for
pucrposes of licensing the Clianch River reactor and
assessing the suitadility of the site, but cne should be
talking about the parallel design as vell. After all,
that is the more csnservative of the tvo designs, and =--

JUDGE MILLER: Wait a minute. I am not
folloving you there. Why do ve hufo to go through that
tedious exercise? The issue is what the proposed design
is, vith the linmitations that.a:o beilt in, the fullness
of the scrutiny that is there, but that is ceally vhat
ve are looking at,

a ¥2. COCHRAN: Excuse me. The issue is, what
‘Is the scurce tera that one should assume for purposes
of assessing the sultability of the site for a reictor
of the general size and type. Is it the source tera for
the Phoenix reactar? Is it the source terz for the
British reactor? 1Is it for the CRBR reference design?
Is it for the parsllel design? 1Is it only for the

reference design and not for these other designs? I

ALDERSCN REPOATING COMPANY, INC,
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1 JUDGE MILLE®R: 4r. Edgar =-- ve will tzke about
2 a 10 or 15 msinute recess, and then wve vill ask ¥r, Edgar
3 and Mr. Svanson to respond to the position that is now

4 being delineated by Dr. Cochran.

5 (Recess.)

8 JUDGE MILLER: Ye vill resume please.

7 _ Had Dr. Cochran finished?

3 BR. COCREAN: I will ask Ellyn to finish for

9 nme.

10 JUDGE MILLERs Ms. Weiss.

1 MS. WEISS: I have deen thinking in the recess

12 about the Board's remark that it has never been the
13 Board position that ve cannot rely on the CRBR

14 informatiocn in the record. . .

1§ JUDGE MILLER: That you can't rely onm it?
16 W§hat do roﬁ mean?

17 ®S. WEISS: I understood the Board to have'
18 sald, T thought, the issue vas to vhat extent can ve
19 bring before the Board questicns relate to all of the

20 analyses vhich have been done for the CRBEE because that

21 is the cnly basis of information ve have.

B

JUDGE MILLER: If it is relevant, you can., We
23 had a guesticn about relevance in scope.
24 ¥S. WEISS: 32ight. And loocked scme ncre at

25" that page 13 of the Applicant’'s argument, and it strikes

ALCERSON REPCRTING COMPANY, INC,
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teactor cocre, whizh our information indicates is the
most recent wcrk on assessing CDA energetics, asking
thea to idantify what they will reviev for the LWA, what
they intend ¢o rely on for the LWA, what they will
cteviev at the CP siaqn.

I would ask vhether the parties think, whether
the lLicensee believes that that is vithin the scope and
ought to be permissidle discovery, and the Staff, or
vhether it isn't., We bave also acked for production of
the documents vhich are referenced in that G.E. report
because that is the kind of thing that ve inthd to
explore con discovery as a basis fqt cross-examination
and for tha direct case on the analyses of CDAs.

I think it vould Ye usefui, cerzainly, for us
to find out wvhether the other parties think that that is
permissible discovery at this stage. If it is, maybe we
could decide that ve will move beyond that guestion.

JUDGE MILLER: NMr. Edgar.

MR. EZDGAR: Let 2e try to go back and address
several of Dr. Cochran's points first, and then I wvwill
proceed tc address the point vhich counsel just made. I
aust confess that when I read NRDC's pleading, that I
had some difficulty in capturing the precise nature of
their differences with us, dut after hearing Dr.

Cochran, I think we are a little bit better able teo

ALCERSCN REPCRTING COMPANY, INC,
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invelves Contention 2, and specifically Subparts (a)
through (c). If-w2 can distill the thing to a peint of
fundanmental difference, it is the Applicants and the
Staff beliave, on the cne hand, that the coentrolling
standard involves vhether Clinch River can be designed
or vhether it 1s feasible to design to exclude CDis.
That is, as I understand it, vhere NRDC has a
fundanmental legal difference.

Finally, coming to the Question of
Interrogatory 1S, apparently the Intervenors believe
that if ve had this interrogatory ansvered it wvould be
useful. Ve regari that as essentially an attempt to
posipone a ruling here today. ¥e are ia the process of
obtaining the old discovery. The parties vere advised
to come prepared to discuss the limitatiocns on the sceope
of Contentisn 1(a). We have done so.

We have heard ncthing and adsolutely nothinq.
that vould convince us that this isn't (a) a reasonable
scope and (b)), in light of the controlling lejzal
standards, an appropriate scope for liaiting Contentien
1(a).

JUDGE MILLZR: Does Staff have anything to add?

MR. S7ANSON:s Just Priefly. I von't repeat
the other arguazents that have been zade thus fazr, Bbut ve

in agreement vith the statements that Y¥r. Edgar 3just

ALOERSCN REPCRTING COMPANY, NG,
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specific amount for Clinch Biver.
JUDGE M¥ILLER: Well, the Becard balieves that

the lizitations set forth on page 13 are reasonable. In

other vords, that the LWA-1 inguiry should be linited to
coasidering the f2asibility of designing a _fast breeder

reactor sc that it would be sufficiently improbadle that

there wvould be HCDAs which could be and can be excluded

from the envelope design hasis accident for a reactor of

the general size and type proposed with tha four

liniting factors that were there descrided: namely, the

major classes of accident initiaters potentially leading
to HCDA's, number one; number two, the relevant criteria
to be imposed for the Clinch Bive:‘braodet reactor
project; three, the state of techaology as it relates to
the applicable design characteristics of criteria; and
four, the general characteristics of the Clinch River
design, such as redundancy, diverse shutdovn systems and
the like.

Dr. Linanburger, do you care to add anythiag?

JUDGE LINENBURGER: Perhaps add to it, but rot
alter it. T really continue to fini that the bdasic
difference betveen Intervenors and Applicant and Staff
lies in the questiocn or issue that vas flushed up a
little earlier, nazely, the gsuestion 27 fullness versus

finality of the NEPA review at the LW A phase.

ALDERSCN REPCRTING CTMPANY, INC,
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JUDGZ XILLER: No, that is not what ve are
saying. We have said that a full NEPA reviev will de
required. It vas the finality that vas the subject of
questicn as pointed out by Judge Linenburger. The full
NEPA reviev, yes, ve intend to make it.

¥S. WEISS: And on the issue of finality, you
vill not make any more NEPA findings at the CP, stage
tnless --

JUDGE MILLER: Well, ve do not knovw. We will
cross that stage vhen ve come to it. Nev the last time
ve wvere in a collision course with the lav, it wvas at
the behest of the REDC. We got reversed by the
Coanmission back in 1976, vhataver it vas. S» if ve are
goling ;o te on a collision course and get reversed .
again, it is only fair that ve spread it around.

(Laughter.)

¥S. HEISSx We might as §011 do it for the
other side this tinge.

JUDGE MILLER: So vhoever has led us into
ecror has led us into errsc, but ve are going to have to
adhere to our ruling because wve do believe that it is
reasonably vithin the scope of what ve intend to have at
the LEA-1 stage; and I think the same reasoning is going
to agply to the contentions and arguaents both wvays or

three vays oa 1(d)e In other vwords, ve telieve that

ALCERSCON REPCRTING COMPANY, INC,
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! seeking data vith respect to a specific design, that is,
2 the best data that we have got for a general reactor of

3 this size and type, that Staff and Applicants are going

4 to coame back to you and say no, that is beyond the sccpe.
S So I don't, even uith your order, I do nct

8 think ycu have resolved the problea I foresee, unless

7 Sta%f and Applicant can agree that one can make sone

8 fairly broad =--

9 JUDGE MILLER: We could give you the short

IC ansver, it would be beyond the sccpe, so don't bother to

'

11 ask it ia sne of ten interrogatories. Live with wvhat wve
L

e

T —

12 have ruled becausz that is wvhat ve have :uled, We have

-

13 already rulec. I asked you if there vas anything nev and
14 different. I dca't think your analysis of your problenms
1S is newv and different. It may be chat as ve discuss
16 interrogatories you will come up vith some specific

17 matters that wve are going to 5o into in the next phase.

-

18 ¥8. COCHRAN: Letfs do number 1S.

19 JUDGE MILLER: Pardon nme?

20 SR. COCHRAN: Did ve resolve =--

21 JUDGZ XILLER: No, ve are going te go right

22 ahead into 1(b). Where ve have already ruled, unless
23 there is scmething significantly different, our sanme
24 ruling vill apply to tha sccpe and liaitations upen

25 ianquiry, L4A-1, o0f the matters that are set forth ‘n

ALDERSCN REPCORTING CTMPANY, iNC,
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! systems. At least it is included in there.

2 JUDGE ¥ILLE2: That is the Rasaussen report?

3 We don't think ve vant to get into that nov for an

4 LWA-1. We just ;ant to go with the issues on the

§ LWA-1. Whatever you vant to put on the table for a CP,
€ fine, put it there. NXot nov. That.is all ve are saying.
7 _ MR. COCHRAN: T don't think you uaderstand

8 wvhat the Applicant's and the Staff's case is at the

9 LWA-1 proczeding stage. They have got to come in and

10 dezonstrate to you that for a general hypotheticalv

11 reactor, a general reactor as they described it. that

12 they can make core disruptive accidents sufficiently

13 incredible by incorporating certain design features like
14 indegendent radundant shutdown syStoas -

1§ JUDGE MILLER: They can or they can't. You

18 are going to put on evidence onevay, they are going o
17 put on evilence the other. .

18 MB. COCHRAN: I am going to put on evidence

9 that vill vtilize WASH-1400 and the Comzissicn's order

20 vith regard to WASH-1400 as it applies to

21 probabilities. Nov, I would like, for example, %o get

—

22 an adaission from Staff vith regard to the Comnission's

23 order. It deals with WASH=1400 e light vater

e

24 reactors. But am I perazitted to do that?

| —

25 JUDGE MILLER: I would doubt it. I mean if

ALCERSCON REPCRTING COMPANY, INC.
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of probadilistic assessments” need not thezsalves be
incorporated intoc the FES, they must be referenced
therein, meaning that is the level ©f detriled analysis
vhich is required to zake the NEPA analysis of the risk
©f accidents, and certainly to the extent that those
Juantitative considerations would be challenged by an
intervenor, they are relevant at an LWA-1 stage wvhere
the NEPA will be discussed.

"hat you are saying today is anything that
locks like a probabilistic estimate, that locks in
detall at the design of the breeder and what the
accident risks are and what the accicdant p:chahilities
are 1s to be put off tc the CP stage, and I say that
that is ﬁundanentallr inconsistent vith NEPR as it is
c¢learly interpreted in this policy statement. That
fepresents the Coamission statement of how NEPA is to be
interpreted.

I brought it up decause the FES includes
reference to WASH-1400. That is one of the references.
That is the major reference. Just be-ause scaething
locks like a probabilistic analysis cr a quantitative
assessment, that does not mean that it is not relevant

for a NEPA review.

ALDERSCN REQRTING CCMPANY. INC.
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¥S. WEISS: The consequence of your ruling is
ve cannfot nake a record.

JUDGE LINENZERGER: Not true.

¥S. WEIISS: Because you have ruled this is all
irrelevant.

JUDGE LINENBERGER: Not so. The gquestion is
vhere in the proceeding do wvhat pacrts of that record
beleng. That is wvhat ve are trying to sort out.

¥S, WEISS: And that is S0.10 is definitive.
You must make the findings under Part S0.1. You aust
make the NEPA findings. There is no guestion about
that, and if you aust make thems wve must have an
opportunity to make a reccrd on them.

JUDGE MILLER: We vould like to have our
reccrd at this time complete. We would like to hear on
this point vhich has been zade by ¥s. Weiss and Dr.
Cechran, both from Applicants and frem Staff.

2. EDGAR: We believe that the Board's ruling
vas vell found and ve believe that any atteampts now to
cehash the basis for that ruling, vhich is indeed what
has just gone on, are to no avall., The essential issue
here on Contention 1(b) is vhether or not it is
necessary for the purposes of an LWA hearin3 to go into
the details cf Applicant's reliadbllity prograz.

We beliave that the Contz2ntion is plain on i:=s

ALCEASCN REPCRTING CCOMPANY, INC,

40N VIRCAINIA AVE QW WASHMINATAN N~ 2074 (70N E24.7748
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¥S. WEISS: But the Juestion is not vhether =--
¥@ are not asking for final safety findings con the basis
of these codes. The questicn is the validisy of the
code relevant to the issue before the Board, and you say
an issua before the Zocard properly at the LWA stage.

Icu say you concede relevance. ‘You are going to be
discussing them. Then =--

JUDGE MILLER: Pardon ze just a minute. If
these codes, in vhole or in pact, are used, then I don't
See any teascn vhy they are not therefore relevant for
these discovery purposes.

¥R. EDGAR: I agree.

JUDGE ¥ILLZR: all :iqht.. Then wvhat is the
disagreenent as ts (£), (g) and (h).

2. EDGAR: The disagreement as to (£), (g)
and (h) as to the Applicant =-- Staff has explained their
difference, and it is different because of the methods,
but as to the Applicants, the only point that ve are
trying to make is that for discovery, Jjust keep it

cpell. We are not troubled by that., We don't think it

is necessary for the Board, though, at the L%A stage, to

reach ultizate findings on these codes.
JUDGE MILLER: We will g2t to cltinmate faces
vhen ve get there., The Bcard is a long vay froam thas.

And ve arce not darred as such in discovery. So the

ALZERSCN IEPCRTING SSMPANY, INC.
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1(b). There are codes in 1(b) just like there are in
2.

(Becard conferring.)

JUDGE MILLER: I don't sae %there is
inconsistency in the ruling. X¥aybe scmebody can
enlighten se. I think ve will let the racord stand
there unless soamebody can peiat out == the fact that ve
are talking about different purposes and different codes
is a wholly different subject, I believe.

Right now vhat ve are ruling on is tha£ (£),
(g) and (h) may dbe the subject of -- and are
contentions, admitted contenticns =-- and may de the
subject cf reasonabdle discéverr within the bounds of
relevancy by the Intervenors or others, period.

2. SVANSON: ¥Yaybe I could clarify scamething
Lor the Staff. It is odbviously a legitimate inquiry for
Intecvencrs then to verify that we have only used tvo
codes at this stage of the proceeding?

JUDGE MILLER: Yes.

MR, SWANSON: And I wvoull assume then it wvould
be a legitizate response once ve have nade a threshold
shoving that ve are nat using any cther cecde, that ve do
not have to ¢o cn and explain vhat these other codes
are?

JUDGE MILLER: I think that is correcte.

ALSERSCN REPCRTING CTMPANY, INC,
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aZe addad, then T hava =o
are deciding thae Sone of

Tegulations zaid apply do

SaY in a PTocedural sense Je
the criteria that the

2721lr and cthers do net.

¥2. CHRECK: a1i1 vill le addressed.

¥2. BENDE2: Hew?
22. CEECX: Iz she a;pliéaticn. for cze, and
iﬁ—:::iij% this vhele p:oco;s will de laid cus.

T ¥R, BENDER: I'sm thinking ia slightly
differenc terzs. The SEE and the applicasien both auss
deal wvith the Cozaission rules.

¥2. CHICYX: That's correcs.
¥R. BEIDZIZ: And 've have agenized Zor zentis
233 years scgetizas Sver trivial changes in the rules as
Aad I'= Sayizg aov ve're dealing vish

\
SC2ething thas TefTesents somevhere Rear vholesale

tley exist.

cainqes ia the vay ia vhich LiR's are deales wish, I

think they have to 2e done and I wvans 2 kzev vhat the
procedaral aspects are thas anabdls us =0 S2Y that the

Comzissicn's Tegulaticas perais Ieq t2 iavent new

i3tz the miles tigcegh the ST

—

cTiteria and pus thes=

PCacess.

Skay, ve'll talk adous that.
¥3. BIV¥DEZ: Is's jest a zatter af

Qaderstandiag.

o
.
2]
i
n
A
'

dhen fi-st 2ich degins =2

-
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the agenda, vill osutline how ve vill get te the

principle design criteria that will se descrided ia the
- rf _—
SZR. And Just Defcoze I tura it o 2ich, I will comment

oo ey

on that corce du=mpe.

We had at the ocutset a vonderful new idaa that
ve could put the agenda aside and stars picking tugeugh
:nai'and probabdly be here on Saturday. The goed thiags
to talk adout aad that I think sats the cight tone for
this zeetiag, vhat is it ve're trying to do and vhy is
it ckay. Aad tlen once ve cail agree OC get a ccocusaasus
ca vhat is the right approach, then ve can go ca aad
stazt £i1ling in scme cf the nolcs.

‘22, ZUDAXS: . Benderx's Questiocc rmalisad
taracil in a3y aind. FWhat is it thas CR3R vill have to
satisfy? 1Is it Appendix A o= the cev set 0f criteria o2
both, o= lppendix A vith scae 2cdificatiocns to tle
critesia that are discussed La the PDC of C23R?

¥2. CHECK: We'll eIy %o shov that It's a
decivative process and the rule is Agpendix A, and then
ve vill Adecive from it scazethiag that fits here.

‘I veuld add coe cc2a3ent -— 3aryde it's a
request -- that I thiak the agpllicaat pactic.jate {2

scae ¢f this. 1's sure he's ¢gct good ideas. Ze's got a

—

safety shiloscsphy that rivals ocs ovs, aand I hAcge ve ace

convercsiag on a coaxca cne. So as Lt sae=s :9pTopriace,

M OOETESAN SCTEETILA A B s
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shere. With regazd to the chicken and thc egg, 1I ve .

loék at hew the gaperal design criterila theazsalvas vere
estaslished, then Lf reactorcs are calckens chicliens cane
pefore eggs. Genaral desiga ctiteria vere a
codi:ication of ¢ood practice.

And you're right. Tou'cte zight, you cssrectly
po:c;ivo the tighter lcep that ve're in. 3ut I vouldan't
tortuTe 2yself vith zakliag the case that this came Iirst
and that case sechd. It's &{n the natare of thiags thas
ve sort of learn by dcing. These are evoluticanary
processes.

¥R. ZODANS: I undecstani the light vatecr
reactor vas aan evelusicnarzy as:nct.,ana to use the Zest
experience from a ccuple of :n;Q. This is a specilil
c283. It's not likely it will ever De regeated.

8. CYSCK: The more ceasda ve should e =207l
restrictive, i3 cur viev.

g ZUUAﬂS: Sge that's iz the safaty Ceviev.
T+ has nothing to do with criteria. Fhy 2ct 22ake 2
larger set of criteria agply 2° C332, scch as LYTEN
ccitercia?

¥3. CHESX: I don't kaov hov practical tlat
ts., It wonld zean I vould have =c endorse the lacger

sat. I dea‘'t kaov hovw long thas vould take azd vhat

voald de Lavolved. ad she regalaticn Lis -- laok L2

v eemeeuw FEDATTWA AT UBANY NC
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agezcy haviag a dasis for Judgzeat, aad I thick some
ssention aeeds to e given to yhether that basis 1ls coe
yith which ve ace coczfortable. I wouldn't Se suzprisad
1% you ought oot to get the Cozmissioners concurresce 12
yhastever that set Ls, or at least the zethod ol
ovqlntion. That's all.
| ¥B. CHECXs Bill Morris feels the need to add
to this.
¥3. ¥OREIS: With ragarsd to vhether TOR can
have a set ¢f cziteria develcped of the scrt that ve
deal vith in tha GDC aad FUC Before you kncw a geed deal
adeut the design, I Latend to tIY T2 shov later ca that

ehere Lis an iatiaate relaticnship bc:éocn the xinds ¢t

events that: can de exgecienced and she kind of cziteria
/ —.

tiat you lapose. Azd until you knovw scmething abeut sh

design iz scae generazl Zor3, YOU C2o80C acequzvex7

deascnstrata vhat thcsa xinds ¢f events ulcgi_bc.

And s2 Lt seezs tOo me thaes it veuld be an

reifizial thing tec d¢ T2 £I7 =0 =ake the sepazatica =2

ar. I#f you 4id4 4it, vhat 7OR geald csse up vish, I

LY

believe, vould be 2 set of citesii EAAE Vetld leck

— ————

different £fzcm our GDC's and the ?0C's for Cliaca

8iver. That is, they yould e very generalized. Aad 3

—

shiak this astitude shas you =agke could De adicessed ==

the GOJC's as vell as =O she ®DC's.
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acp agalnst light~-vater cziferia. 32ue T just haven'e

seen the closure peint 7et. And whea you're dealineg

X2, CHECX: Fe aust nct have made cur point

¢ agree vith you z0re. Iz

1l certaialy be, and it vill

e et e

i3k your timiang is vrong. I

cgt before you put it &= :hi

e e

eeds =c be done. So tiat

s vhy ve're dciag cectain

haviag a2 aeetiag such as this

[ ecanzot string everrthing

visth thiays iz a legal Zrazevezk, I think the closures
need t35 be identifiadle.
earlier.
First, ve coulda’
face, scoe of our difficulety stems from the lack of that
decuaent vhich describes tholbases for the decislions
that vere 2ade.
P—
¥R. EARK: That's gcing %o be essenzial.
BR. CHECXs It vi
ho.:;ficzizic:a: pazt of cu§>523‘ It vill de i3 thers.
T kaov ve caa‘'t aveid thacs.
¥2. BENDEZ:s I =2
think you hRave to get that
"SE2. That's vhat I thiank n
e
vhen the ST3 is pet ocus there is ne egpportaally to
challenge the guestica of whether you had = suitadle set
cf ccitezia to judge the plant Dr.
X2. CAECX:s That'
things La parallel. VWe're
ss wva can be as Laforzed as ve cas. 33t there are
guesticas 22 practicallictr.
ous L= secles.

P ML AEEATTUT S ANy N
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%:} 1 I dcn’'t knov ofihand a single eveat that

-

2 threzteas both tha core and the containsent of CB282 ia

o Jd ¢the vay that a majoer LOCA threatens the ccatainzenzt and
‘-o-) —
4 core of a ligh*~ vater reactor. There is prolablzy an

e ——

§ analogy up to a peliat, dut at some point, tle precesses

€ are different.

7 B And I think, if you lcok at contaliznzent I

8 ¢think a sajcr sodina f£ire such as those doescrided L2 the
§ PSAR in Section S0.6 veould be the design basis event fc:
10 3Judging vhether coatalinment vithin Ehe desi¢n dasis is
11 adeguate, and perhaps scse other event 3ight be the

12 1lizicting event fcr the csre, and. I doa't of3haad kaovw

13 vhat that is. In fact, that is part of our revisx. %0

._..'\,n /f
3 14 deterszine vhat thcse events really are.
1§ ¥2. CA2B0N: I think at least scme pecple
T s s
i = 1 {meag -
16 vz;;in the tecknical co=zauality vonld agifatala that aa

17 enersetic evuent - ccre seltdovn vish 2n anmargetic
— ——

18 releasa conlang froa rectiticality or soze such thiag
e

199 could saybe haprea aad certaiznly, that wvouald de the
m“#—

20 equivalent or mcre tc a double-ended pice break.
e

——

21 ¥3. SO0R33IS: The distinctiocn is that for the
22 €232, an eveat for light vater teactors lavolves that
21 lacge ascunt ¢ csre zelting. That is a Class 9 eveat,

;E> 24 and the lajgz‘}GCA is a design das.s eveat for Cllack
2¢ 3iver =— I 3ean for the lilght vatel :aaézgz. So I

i

A ASIICON SEIASTING CTMPANY NG




not seez oo the surface to have that potantial izpacs.
// f ¥e are golag to go thrtcougy a reviev to evaluate vhat the

é? 3 lLapact of these braaks will be, and I will shov you

4 scaeshiag adbout the schedule for that veork ia 2 fev

§ niautes.

8 (Slide)

7 S There has been scze guestion I think adect how

8 ve go, vithin the FRC, aboat institutionaliziag these

8§ critecia, and I just vanted to realind ycu ¢f scne of the

10 factors that go iato this process. As I sald tefore,

1" :ne<:ﬁgzz::;:\kgs propesed principal design criteria.

\/
12 They ace {2 the PSAR ia Chapter 3 and ia each case he

13 Bas i{adicated hov he thinks he has Lavleaentud and 3et

g

- 14 those :ite:ia; Aad thecse are related %o the preposed
1§ design basis eveats.
18 The ceviev of thy varicus c-iteria will e
17 deocne vithia §2R iz a sanner similar to the rmavievs for
18 light water reactors. - Yaricus branches play lead and
19 seccndary roles L2 evalzatiag these eveats aad the
20 critaria that aze related tc thea. Ia this, ve have
21 pointed cut cme 3ust taka iato account the 10 CTE
22 gezeral design criteria aad the AJS critercia ia
24 evaluatiag the acceptadilicsy of these cmiterla.

ég; 24 9e Bave csastltaats i3 Teseazcl that have a

26 Reaziag ¢z tilis zeviev. The evalzatiocn veald De sadject

ALSERSON REPTRTING STMPANY. NG
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devgloped vithout design. I taderstand that zoiat.

|H
I

i:,‘ cizcle azd ie is 3 very questiccadle thing vhether

You cught to do vhat yog have been doing.

¥3. STARX: It does fanctlica as 2 gec.
checklist for us, though, because ia referzing to vhat
hu;dlas the light vater pecple hav: 22 pass ever, I
thiﬁk ve 3aXe sure that tils agplicact or this |
application locks at tha same bases cr the saze thinking
anyvay, so it is still a key iagredient.

X3, CA3BO¥: TYes, it is vorsthvhile. It
estadlishes scze standacds, scte 2inizuz reguirezents,
acd 222y of these are vesy geed. I do zet Question its
value. .

(Slide)

¥2. MO2RIS: Just to give you aa iadicatien a‘
the degree of siailacity Ddetveea tla CE32 principal T

desi¢n c-iteria and the GOC criteria, I have indicated

iz this tadle that 38 of the princizal design criteria
aze identical to the 10 CFTR critecia. Ten are siallar
vith cnly a slight variatiocn. That gives a tstal of
appsexisataly 86% coaparadility Detveen the light wacer
ceactor c=iterlia and the LYT3R criteria. |
And I dc not think, as Dz. Cacben suggested,
don't thiak it is a trivial set of cTiteria ltecause he:s

iacluded arze Cc=iteriz %29 conctaad witl selsalc evaencis,

o mEmerty SESCOE™UMS AP ANY |
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s,

3

10

11

do not see the need for it zicht nsv. It may vork ouat
that vary, 7ve cculd’ézcbably.:ut oﬁe Cle

¥%. iUDASS: Vell, Lt dcesa‘'t hurt.

¥2 . CAZCX: Well, I take exception to addlag

shings that are ot necessary.

2. ZUDANS: You ace rescvizg thizgs in this

caso,» Tt is already tlere. It is uafcrtuntely design

ggggésés: The criteria are so geaeral that they n:;*
beagtiful, likxe guality assurance, protectica against
sataral pheancmencn, 2ll of thcse thizgs have geseral

cciteria. They 25@8e—=2llw a general descriptica ef an
e R TN

aé-(envi:onaencg Tha+ is vhat I vould call creally genezal

13

'4

1S

18

17

18

18

0

21

5

24

desiga cziteria.
2. CHECX:s 7Fhich is not vhat ve are dolizg.
¥R, ZUDAYS: YXany things ace very specific and

— —
desigu-degecdent.

#3, CSZCX: I don't think ve are leaviag =--

¥3. ZUDANS: You have s Teviev it, it is
already dooe. I think the saze defect is viti the
ganeral design cziteria. They aze also 2ot sacTed 12
that sanse. L

iR. LIP&HSXI: They arce lcoking at a design
that has cecstala featuces th;t aze labherently safe on

mgactivity, ot Lf e desigier VeIe =3¢ t0 design ~--

azd le2% 3s asszu3e that ke elects o gux gsecsatic dZives

1 mEer N AEDOETING A UBANY N
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21
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¥2. CA3B0¥: I don't think there reallr is 2
technical problez here. We all recognlze the iapertance
0% it technically. I thingk the questiczs is, vhat do
these critercia sean. And goizn7 back I guess to e,
probadly ¥ike expressed it best vay back there in

pointing out or 3akiag the statement that ve have %o re

——

sure i:a: sthese are vieved 2s staadarcds by vhich C2ER s

judged, rather tiand scaetding that == I «hink his vords

vere scmething aleng the lines ¢f preparad €2 help

justify vhat ve are dsizag.

It is a credidbility problez ia part. It
really s not a technical problea, I dea't tkiank. I
kzev the da2sicn has car=sain lizicts tec it and sc o

¥3, 20DAY¥S: It is interesting vhat Falt Jjust

satd. The designers recognize the need for this

POt At s ko e Ao D05 2633 that shotgld Se 2

reasond S0 rcemove that criterla. Clearly, sach a problen

vogld be peostulated BY {igproper desiga.

¥3, BZYDER: Well, let 2e cffer an analcegous

—

-= 3@ce specifically azalcogesns but czaparadle kiad £

cifzgastanco in the L7323 cziteria. I deon't tiliak tlerTe
—

is aayshiag that sayrs pressale vessels cannot £fall ia

—

she L7% czitaeria. It is iaplilcic, 322 there vill De 2

16t of Laplicit coitenia here because you really doa't

R ———

vaas c=iteria to stat? the abvicus all the tize.

Ao IRSCN IEPCATING COMPANY, i



1 created 2ftervards. Yhen 7ect Se. Y=-alin vas built. *he
——————————

2 2eg3latacy s7stea vas ila srapsition, It vas treaced as

—

3 a special case, and this could be treatad as a speclal

4 case 1f the lav did not say thzt the C3BR z3ust le put

—

. § ~&hrough the liceasiag process. That is the thiag that

8 I keep asking myself adout and it i3 the thizg you :ﬁrs
7 need to think about ia teras of vhat the regulatory

8 challenges vwill hc‘vhcn you vaat tc stand up before the
9 hearing dcards or the courts and say, ve are rTeady to
10 license this lecause =--. I don't put it fcTth as a

11 technical arguzest at all; I just say it is scaoetiizg
12 ryocu seed &3 be stre yeu do.

13 3. CHECX: §e do-thizk about that a lot. Te

)

TR
t\'..

14 ace plettiag strategy right nove. Cecll Theomas is not

e

}s Rere hecause he is heme vorking ca that. Ve have
18 anncunced == and I vill say it agaia - ¢hat galike

17 perhags any cthec case, ve plaa to postulate and defend

12 %he saze critezlia for this 91:;:.__‘_\

18 Sow, the tizeliness cf that defense ls pechaps
P
29 %tzoudlascze %o scme, but Lt vill De Iin o: et
S ——
22 ¥3, XE0ERIS: Agala, let ae pgciat ocut that ve

2 do. not consider the issue iz czitericn 28 cleosed. Fe

R 2¢ have a reviev 12 progTress =3 deterzine vhetler ve thiak
2¢ L% should e added, azad it sotencial caissica {s vhae

o %,

& 2)

s

ALSERSON REPCRATING CSMPANY, NG
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Hovever, ve belleve that ve should thes check

:h; design to deterzlize ehat L2 a CDA eccurzed that
there would not be az early cootainazent £allure and
heace a1 gnacceptable cotsequeacs 341 tnﬁt eveat that
is imevitable if the COA is initiated. And ve delleve
that it is practical azd feasinle %o i2pcse desiga
features ou tle plant to assure ehat the CDA is an
{zprobable event sufficient to exclude it fcoa the
design basis.

rnie is part of oux eiicTtT.

¥2. ¥ARK: I did oot 3e2ld ts be challezging
your appcoach. I kzev 2 lisela B2t adeut Lit, I sugpesa,
aad I thizkx the vay Ycu have put Lt scuads verIy good =¢
se. JYou have got =9 ccasides it. I realize that.

%3, CHECX: I doult shera Ls aarbedr iz this
roca vhe vould et grad at the sechanisz foz excludiag
the CDA. I guess vhat ve are doing is ve aze cenfessi

=o you ve do net xzov hevy <o do that.

.
- — e .

3. ¥ARE: And gelithes do I.

%3, C3ECXs So ve ale going to do vhat ve c2
to aiaiaize tle scebaldility and ve arfe gelag =9 leok 2
vyays e ac=sazedata Lt eved 1 Lt veza T2 Sc<ul.

¥3, ¥i3L: Ffor the laster, it is net
{asediately cleaz to 3¢ sha % yeu zeed =3 desc-ide tle

way the fzel dzizs, sluz2gs, ¢laps, driz=les -3z here

| ALSERSCN TEPCRTING CIMPANT, NC.
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1

12
13
14
15
L

17

(K

24

coosequeaces o0f this reac=or yndersoing scme event. ot
bécones a 3crTe 2ifficul: S21335 to decide jprecisely whats'

4e dave o do, vhat has ta te shove %2 =

O

ve 2ecuacsd.

The previcus se2asz 2dzpted a sStrategy cf
dovolcaacnﬁ of a soursze tac3. Ihcy.called it a size
suitadility scurce tec3, Buts - weuld izagiaze thit they
Tealt 13 the sease of Pazt 100 aad TID 18,884, It gs:c
Source terz that vould e csed ia the ultizate
deterzination of site suitadilicy f2- Zart 100 PirCPoses.

- 2. YAEX: You zenticned rasterday,-I thiak,
that thece vill e a hearizg pertass staztizg L3 iuguse
and that ;atoernats are yolins to aeet on zhe guession
2 CDA, for exaaple. Is the gQuestion of the site
cx:ect-d t2 De 1a.ccn:ontion?

32. CHECX: Yes, yes. T have net gulte
f£ilaished. I r2alize I a= :a:bllnq,.bu: I a3 txying to
StZil3¢ together a distery azd scme casiszszallizaslion far a

legical agprcach to talis vhich, guite frankly, Lis aiszed

at desctilizy that aianiavz, shats alaisus that ve must do
T ———

for LW3~1 purpeses.

—

I ¢3ulld zla2aczly snderssand iZ one veat ahead
232 3ade all the findiangs one aeeds fsr a CP., That I
“culd have dcae eacugh for aa LiA-1, det I wans ws 4
Sczetliag a great deal less far thae tiads of reassas

E2at ve Rave given 70u deforte. “e ace si3ply net geizg

-
.

MZERSCN AIEBCRATING SSMPANY, NC.
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in 37 opinion, a2 different reacsor. Yeou do not dust ¢o

i2 and put a 50 psi ceoncainzent Suildisz vhere yeu had

been plangiss & 19 psi.

*he other thing is, as ycu_well secall, the
staff liad on some azditrary basis said if ve can hold 2
lazge release 23r 24 hours or scae tize like that, :Rat
ve1ld e acceptable vith regard to contalnmezt
serforaanca. That Lssue vas never really discussed vish
the ACES.

t seeas t0 2@ laplicic i3 chat thece has to

te scme likellihcod, vhat i3 the likeliheced that you 741l
acTept that rTalease at. It is cerstaialy act acceptazle
i2 1t is a1 fzequency c¢f 1 ia 1,000 éc: 7ear. It may be
at that level at scze substaztlially szallers frequezey,
@t that vas not ia -- tlere vas scmethiag like 10
é;tenen:; 23ut I X3es ¢f no bdasis to 2ssuae thas
that 10 nuaber vas rigid or vould de met o sc forsh.

S¢ I have, as I say, these klcds of guesticns
L3 s7i2¢ t2 kasv, L2 lacking at the agecda Lteas, ltov
cne gces Izca general design critaria to accejtance
csiteria as (¢t relatas tn the site, the kiads ¢f zhiags
I have Just iadicated on sels=ic aad possidly on
Aydizolegy.

93, CRECX: Tell, T a3z goiag to take t1e

cS32en2sS as advica as uch 2as T will as guesticas,
'

ALZERSCN REPCRTING SSMPANY, NC



10

11

12

thas seea 7ith 2 gocd desgree 22 canfliance safe

stacements to 32%2. Is this 3 capabls si=a? Wishous

W

dvelliac ca the L¥FI7 as the zeacsicr to ¢ sus thare- i2
gll its nuances, is this s cagable sita?
Aad thea ¢o con, brcidge the sap, handla the
————————

quasticn ¢f the size and tyre reactor vith vords thas

are gecing to be an expressica of eagianeering confidence,

confidence ia technology to suraccnt any pgrehleas thae

237 da eacsunteced.

Yoee zenticned the csataizmezt. That probally
cagc e vieved as tvo kiands of gpredlems, one of
. e

sracticality and cne c2 feasidilicsy. 1If ve proceed dovn
—

—

13

14

18

18

17

18

19

21

shis path ¢f 3iniaus 2iadiag, ve aze ¢cing to be laaniang

e

tovard the finding of faasidbilicy.

—

48, OKREXT: I tiizk

o

Rat is an Laapprepriacte
A
saty {2 that is r2ell7y the ona yYcu ase 3lanning =3 take

—

20 a variety ¢f reassns, 2any ¢f vhiclh have been sald

Sefcre, even at == Su::eno\C:u:t.

¥3. CHECX: Well, I vculd lilke t2 hear ncce o2
i because I a2 tr7ing to distinguish {3 3y alad the
guality, the guantity, the satare ¢f the fiadlag that
needs t2 se 3ade fcr as LAA-1 or site scitabdilicy aad a2
canstsiction pecaice.

¥3. OK3Z¥T: Yfou Xave =c have 13 3i=2d, it

—

Il
"

hat casazbles the One that :le

Saul ¢ 34 TRACTS
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1 U¥ITED STATES OF AMERICA

2 YUCLEAS RESULATCRY COMMISSION
3
B ADVISORY COXMITTEEZ ON REACTOR SAFZIGUARDS
H SU3cIMMITTEE ON THE CLINCH RIVER SREZDER REACTOR
8 icom 10u6
: : 1717 H Street, N.4.
7 ' Washingzwsn, D.C.
8 Wednesday, %ay S, 1982
3 The Subtcomaittee ca Climch River Z2reederT

10 Eeactor met, puIlsuant to potice, at 3:35 a.a., Dr. Yax We.

11 Cachon, Shairman of the Sghconmzittee, presiding.

A

12 ACES ¥EZX3ERS PREISENT:
13 ¥.5. Cacbon, Chairaan
J.C. Nack, ¥Yeabder
14 9.%. Yathis, Eealer
¥. Bender, YXeabder
15 2. Zuiwns, Csasultant
¥. Lastenberg., Censultant
18 4. Lipinski, Cansultant
17 DESISNATED FEDERAL EX?LOYEZ:
?. Boehnerct
18 '
- -
19
20
21
2
P~
24
pi-]
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i 382

1 design dasis?

—— P
Ia 1978, I Ddelieve it vas a design basis. In
3 1976 it was set 31side as not 3 design basis., Yesterday

¢ vye heard it is not design dasis. Usually, ve do not

§ really discuss things vhich are nct design bases nor
[ e

~ 6 feel that it s necessacy.

—

——

Barce, fcr some reason noct totally clear to 2e,
8§ v2 are acting ii i it vere.

e 48, CRECX: I az ¢lad ycu bring t;is up. It
10 s vorsh iiscussing. I agree with auach of vhat yecu

11 sald, dut I disagree vith rarts 2% it. I think you vwill
12 $ind a.zaasis:encr in our apprcach vith vhat is bdeing

13 dsgce ia vater reacters. The comaittee has listened to

14 the staff, pnot this Staff, on questions of hydrogen in

* - -

1§ containzens thit tikas place beyond the 4ssisge basis,
Bt el ™y, 5

16 such of that does.

17 So it is ian that saze seanse that ve arce
MM—"\—"\-‘\N T e et ey
18 lscking 2t the CDAs here. 7Tou said scaething abcout how
MW .
19 Lt Ls classified, vhether it is DBA or mot. 4“hile I aa

20 not the ultizate histocian, I thiak it has never really
21

Seen classified as a design basis eveat. It has skicted
A e et g ™\,
L2; L1t has come closea. I think ve ace prepared to say
¢ R e I

Fi 2

23 that it is not a desiga-basis event vithout telag abdle
;lzc 23 prove :hat t2day, withcuot vishliag to 2ake tlat case
\": ¢ tccdarv.

\ NA A~

!
1

ALZERSCN FEPCATING STMPANY. NG
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an enecgexzic core disruptive accident in general terasg,

cne in é;ct that exceeda2d tha cipabili:y of :ﬁe PCimary
systen and one therefcre that invclved scue re..ease of
plutoniux and fission preducts to the contalnaent.

It vas a canceptual and copsasantative event

tchat vas considered, and theresforce in treatinc che

P e

envircnzental iagact o0f COA's a7 Class 9 acciients, ve

have taken a representative casa2 2nd incocperatad that

p—

face a8 T5S. And in toeacicnt the site suisabilicy

A

ceocos, v2 have not iacluade” : 2echanistic >cund for

CCA‘'s i3 the site suitabillizy soucce tazta.

In st=32cy, the CC2 enecyetics -~ the siting

P —

effort is et sensitive to CJA energetics.

¥8. ¥A3K:s You saild ycu will pessiltly
acbitzaczily include scome plutsnium in the scutce tacm.
That takes s3oc2 than mel:L5¢, dces it not? Does that
not take fuel vaporcization?

“R. MORBIS: The soutce tera is a
non-sechaanistic souzce terz, and the onrnly creascn that I

sentlioned that Lt vould iavelve something that could e

o

connected 2o a CDA would be that you vwould imagine a CD#

vould have to occur in order to fet cne perccent

slutoniua Laveassrcy Loto the scurce tec=.

¥R, YARX: Ycu sure vwould have to iaagine

A MR s NI TRAL S Sy e R



CERTIFICATE OF SERVICE

I hereby certify that copies of NATURAL RESOURCES DEFENSE
COUNCIL, INC. AND THE SIERRA CLUB PETITION TO THE COMMISSIOUZIRS
TO EXERCISE TEEIR INEZRENT SUPERVISORY AUTHORITY TO DELINEATE
TEE SCOPE OF THE LIMITED WORK AUTHORIZATION PROCEEDING FOR TEE
CLINCE RIVER BREEDER REACTOR were served this 1llth day of
June, 1982 on the following:

Marshall E. Miller, Esguire
Chairman

Atomic Safety & Licensing Board
U.S. Nuclear Regulatory Commission
4350 East West Eighway

Bethesda, Maryland 20814

(2 copies)

* Mr. Gustave A. Linenberger
Atomic Safety & Licensing Board
U.S. Nuclear Regulatory Commission
4350 £°st West Eighway
Bethesaa, Maryland 20814

* Daniel Swanscn, Esguire
Stuarzt Treby, Esguire
8radley W. Jcnes, Esguire
Office Of Executive Legal Director
U.S. Nuclear Regulatory Commission
Maryland National Bank Building
7735 0ld Georgetown Rocad
Bethesda, Maryland 20814

* Atomic Safety & Licensing Appeal Board
U.S. Nuclear Regulatory Comnission
Washington, D.C. 20855

* Atomic Safety & Licensing Board Panel
U.S. Nuclear Regulatory Commission
Wasnington, D.C. 20535

* Docketing & Service Section
Qffice of the Secretary
U.S. Nuclear Regulatory Ccocmmission
Washiagten, D.C. 20555
(3 copies)



APPENDIX A

UNITED STATES OF AMERICA
NUCLEAR REGULATORY CCMMISSION

ATOMIC SAFETY AND LICENSING 30aR0

8efore Administrative Judges:
Marsnall €., Miller, Chairman

Gustave A, Linenberger, Jr. 4T3VET ARG 9ot

o Vv g,

;-n\ -

Or. Cadet H. Hand, Jdr.

"PROJECT MANAGEMENT CORPORATION

In the Matter of
Docket No. 50-537

NITED STATES DEPARTMENT QF ENERGY
TENNESSEE VALLEY AUTHORITY

April 22, 1982
(Clinch River Breeder Reactor Plant)

Nt Nt Nt N S Sl cat Nt Sl S gt

CRDER FOLLCWING COMFERENCE WITH PARTIES

A conference with counsei was held pursuant to notice in this
aroceeding on April 20, 1982 at Bethesda, Maryland. Counsal
represanting the United States Department of Energy, Project Management
Carpeoration and Tennessee Yalley Authority (Applicants), the Staff,
Natural Resourczes OJefense Council and Sierra Ciud (Joint Iatervenors),
and th§ State of Tennessee participated in the conference.

The Board considered and heard arguments on the stataments of
position, filed by Applicants, Staff anag [ntervenors, that adaressad

*he question of wnich issues within Contanticns 1, 2 ana 3 should be




deferred for purocsas of discovery and litigation until after the LWA-l
avidentiary h2aring and partial initial decision.

[n agdition, the Boeard ruled uoon the Staff Motion for a
Protactive Order Relative to Discovery and addressed all matters of
controversy ameng the parties regarding interrOQAtories and responses

to interrogatories.

Contentions 1, 2 and 3

Contenzion l(a)

The 8oard ruled that Subpart (a) of Contention 1, which challenges
the 20ility of Agplicants' reliability program to eliminate COAs as
0BAs, is litigable at the LWA-l stage. However, the inguiry at this
stage 1s limited to consideration of whether it is feasible to design
CRSR to make HCDAs sufficiently imorobable that they can be excluded
froem the envelope of design basis accidents for a reactor of the
general size and type proposed. Specifically, discovery at the LWA-1
stage is limited to the following areis of conc;rn:

1. The major classes of accident initiators potentially

leading to HCDAs;
2. The relevant criteria to be imposed for the CRBRP;
3. Tne state of technology as it relates to applicaple

design characteristics or criteria; ind



4., The general characteristics of the CREBRP design (e.g.,

regundant, diverse shutdown systems) (Tr. 543).

A full-scale inquiry into the specific design of the CRBR is
inappropriate at the LHA-l stage. 10 CFR §50.10(e) establishes that an
LNA-1 may be issued only after the Board has canducted a full NEPA
review and has determineﬁ that “based upon'the available information
and review to date, there is reasonanle assurance that the proposes
site is a suitable location for a reactor of the general size and type
proposed from the standpoint of radiological healith and safety
consideraticns....”

[n order to maka the full NEPA findings, the 8oard must have
berore it “surficient information regarding the gropused plant...in the
applicant's environmental report and the record of the NEPA hearing in
grger to conduct a (easonable cosc-benefit-aAa1ysis as required By
NEPA" (Statements of Con§ideration to 10 CFR §30.10(e) at 39 FE 14506).
The applicants' environmental report must assess the “probable impact
of the propesed action on the environment” (10 CFR §51.20(a)). This
assessment involves analyses of the prcbable environmental impacts of
ooszuiated accidents and must be basad on realistic assumotions and
methods of analysis. However, the conservative methods of analysis
employed in the NRC safety evaluation orocess ire not necessary for the

NEPA review (Gulf States Utilities (River Bend Station, Units 1 & 2),

<3P-75-30, 2 NRC 419, d447.448 (1975)).



In orcer to fulfill the requirements of 10 CFR §30.10(e)(2)(ii),

the 30ard must make 2 preliminary safety determination “that based on
the available information and review to date there is reasonable
assurance that the site is a suitable location for a reacter of the
general size and type proposed from the standpeint of ragiological
health and Séfety considerations.”

On its face, it is evident that 10 CFR §50.10(e)(2)(fi) does not
require a complete safety review based on the completed, detailed
design of the specific reactor proposed, Instead, a preliminary safety
finding is contemplated “based on the available information and review
to date” and baséd en “a reactor of the general size and type

‘-— 4 preposed.* With respect to Contention l(a) specifically, there must te
a snowing of reascnable assurance that the state-of-the-art iechnolaqy
permits the implementation of a design w<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>