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ADJUDICATORY ISSUE
Th(Affirmation)e CommissionersFor:

From: Sheldon L. Trubatch
Acting Assistant General Counsel

Subject: NRDC AND SIERRA CLUB " PETITION
TO THE COMMISSIONERS TO EXERCISE
THEIR INHERENT SUPER 7ISORY AUTHORITY
TO DELINEATE THE SCOPE OF THE LWA
PROCEEDING FOR THE CLINCH RIVER
BREEDER REACTOR"

'

Purpose:

Summary: ~'On June'll, 1982, the N.atural Resources
Defense Council and the Sierra Club
(Intervenors) directly petitioned the
Commission for essentially interlocutory
review of a Licensing Board order
delineating the issues that could be
litigated in the ongoing proceeding for
a limited work authorization (LWA-1) for'
the Clinch River Breeder Reactor (CRBR) .
Unpublished Order of' April 22, 1982,
(Order). 1/ [ Attachment 1].
Intervenors contended that the Board's
decision will limit litigation on the
incredibility of core-disruptive
accidents to hypothetical material and
will preclude the introduction of design

h$kIh$$206840613 studies for CRBR. (Attachment 2].
WEISS 83-363 PDR Intervenors believe that the limits on

1/ This issue has not been mooted by the Commission's
~~

grant of an exemption pursuant to 10 CFR 50.12 because
all the LWA-1 findings must be made before the

.

applicants can obtain an LWA-2 as they have stated they
interd to do.

CONTACT:
X-3224
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2,

the issues which can be litigated will
make the Licensing Board's eventual
findings for an LWA-1 insufficient under
NEPA and the NRC's LWA rule, 10 CFR
50.10 (e) (2) (ii) . .

The Applicants opposed the petiticn as
an improper attempt to obtain direct
Commission interlocutory review of an
evidentiary ruling. [ Attachment 3].
Applicants and Staff also contended that
the petition failed to satisfy the
standard for granting interlocutory
review, i.e., Intervenors have failed to
demonstrate that the Licensing Board's
decision either threatens them with
immediate and serious harm which could ,

not be remedied 1.ater on appeal or
affects the basic structure of the
proceeding in a pervasive or unusual
manner. [ Attachment 4]. Puget Sound
Power and Light Co. (Skagit Nuclear
Project, Units 1 and 2), ALAB-572, 10
NRC 693, 694 (1979).
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Sheldon L. Trubatch
Acting Assistant General

Counsel

Attac'1ments as stated:.

*
,

Commissioners' comments should be provided directly to the

Office of the Secretary by c.o.b. Tuesday, October 26, 1982.

Commission StLff Office comments, if any, should be submitted
to the Commissioners N'LT Tuesday, October 19, 1982, with an
information copy to the Office of the Secretary. If the paper
is of such a nature that it requires additional time for
analytical review and comment, the Commissioners and the
.Sccretariat should be apprised of when comments may be expected.

This paper is tentatively scheduled for affirmation at an
open meeting during the week of November 1, 1982. Please
refer to the appropriate weekly Commission Schedule, when
published, for a specific date and time.;
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

,
7, . . , . . . , .

,.
.

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:
Marshall E. Miller, Chairman
Gustave A. Linenberger, Jr. SERVED APR 231982

Dr. Cadet H. Hand, Jr.-

..
"

)
In the Matter of )

) Docket No. 50-537- --- - -

)
UNITED STATES DEPARTMENT OF ENERGY )
PROJECT MANAGEMENT CORPORATION )
TENNESSEE VALLEY AUTHORITY )

)
I ) April 22, 1982

(Clinch River Breeder Reactor Plant)

*

.

k1

ORDER FOLLOWING CONFERENCE WITH PARTIES

A conference with counsel was held pursuant to notice in this
'

proceeding on April 20, 1982 at Bethesda, Maryland. Counsel

representing the United States Department of Energy, Project Management

Corporation and Tennessee Valley Authority (Applicants), the Staff,-

Natural Resources Defense Council and Sierra Club (Joint Intervenors),
t

and t,he State of Tennessee participated in the conference.

The Board considered and heard arguments on the statements of

position, filed 6y Applicants, Staff and Intervenors, that addressed

the question of which issues within Contentions 1, 2 and 3 should be
e.

!
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|
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1
.

deferred for purposes of discovery and litigation until after the LWA-1

evidentiary hearing and partial initial decision.

In addition, the Board ruled upon the Staff Motion for a

Protective Order Relative to Discovery and addressed all matters of

controversy among the parties regarding interrogatories and responses

to interrogatories. --
.

. - - - - - . . - - . . - . .

Contentions 1, 2 and 3

Contention 1(a)

The Board ruled tilat Subpart (a) of Contention 1, which challenges
.

the ability of Applicants' reliability program to eliminate CDAs as
' DBAs, is litigable at the LWA-1 stage. However, the inquiry at this

stage is limited to consideration of whether it is feasible to design-

CRBR to make HCDAs sufficiently improbable that they can be excluded
l

from the envelope of design basis accidents for a reactor of the e

general size and type proposed. Specifically, discovery at the LWA-l

stage is limited to the following areas of cancern:

1. The major classes of accident initiators potentially

leading to HCDAs;
,

;

I 2. The relevant criteria to be imoosed for the CRBRP;
I

3. The state of technology as it relates to applicable

design characteristics or criteria; and

s,

\
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4. The general characteristics of the CRBRP design (e.g.,

redundant, diverse shutdown systems) (Tr. 548).

A full-scale inquiry into the specific design of the CRBR is

inappropriate at the LWA-1 stage. 10 CFR s50.10(e) establishes that an
~

;

LWA-1 may be issued only after the Board has conducted a full NEPA

review and has determined that " based upon the available infor^m'ation -
-

- and review .to_da.t_e,_there is reasonable assurance that the proposed

site is a suitable location for a reactor of the general size and type

proposed from the standpoint of radiological health and safety

considerations...."

In order to make the full NEPA findings, the Board must have

before it " sufficient information regarding the proposed plant...in the
' applicant's environmental report and the record of the NEPA hearing in

order to conduct a reasonable cost-benefit analysis as required by

NEPA" (Statements of Consideration to 10 CFR 50.10(e) at 39 FR 14506).

The applicants' environmental report must assess the " probable impact

of the proposed action on the environment" (10 CFR s51.20(a)). This

assessment involves analyses of the probable environmental impacts of

postulated accidents and must be based on realistic assumptions and

methods of analysis. However, the conservative methods of analysis

employed in the NRC safety evaluation process are not necessary for the
'

NEPA review (Gulf States Utilities (River dand Station, Units 1 & 2),

LBP-75-50, 2 NRC 419, 447-448 (1975)).'

| s
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In order to fulfill the requirements of 10 CFR 50.10(e)(2)(ii),

the Board must make a preliminary safety determination "that based on

the available information and review to date there is reasonable
1

assurance that the site is a suitable location for a reactor of the

general size and type proposed from the standpoint of radiological
'

health and safety considerations."

On its fateritis-evident that 10 CFR 50.10(e)(2)(ii) does not

require a complete safety review based on the completed, detailed

design df the specific reactor proposed. Instead, a preliminary safety

finding is contemplated " based on the available information and review

to date" and based on "a reactor of the general size and type .

proposed." With respect to Contention 1(a) specifically, there must be

a showing of reasonable assurance that the state-of-the-art technology
,

permits the implementation of a design which would reduce the

likelihood of CDAs so that they can be excluded or that the finding is

to include CDAs.

In contrast to 10 CFR 50.10(e)2.10 'CFR s50.35(a) contemplates a

specific analysis of the facility at the CP stage. Thus, although a

full NEPA review is mandated for the LWA-1 hearing phase, the finality

of this review must of necessity await the completion of the CP
'

evidentiary hearing where full design details and supportive analyses

of the facility will be critiqued.

e.

3,

i
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Contention 1(b)

The Board ruled that Subpart (b) of Contention 1, which questions

Applicants' design, reliability program, methodology, and data base, is

deferred for purposes of discovery and litigation unuil after the LWA-1

evidentiary hearing and partial initial decision. Subpart (b) involves

matters of detailed design review and safety evaluation which,'in
'

-

accordance with-the discussion in Contention 1(a) above, is more

appropriately considered at the CP stage (Tr. 550-551). Applicants

clarified that, in light of the Board's order, they would not rely on

the information in this subpart for purposes of the LWA-1 hearing (Tr.

| (Tr.576).

Contentions 2(a)-2(c)

The Board ruled that Subparts (a)-(c) of Contention 2, which

broadly question the validity of the NRC Staff's postulated

| radiological source term for site suitabili'y analysis, are litigable

at the LWA-1 stage, subject to the same limitations set forth in the

ruling on Contention 1(a). -

The evidentiary record and its precedent discovery will be

confined to considering whether the Staff's source term is likely to

envelope the design basis accident envelope as defined under 1(a) for a

reactor of the general size and type proposed (Tr. 607).
'

Contention 2(d)'

The Board ruled that Subpart (d) of Contention 2, which broadly

questions the adequacy of the containment design, is litigable at the s

(
,

.
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LWA-1 stage subject to the same limitations set forth in the ruling on

Contention 1(a) (Tr. 607-608).

Contention 2(e) *

No controversy existed among the parties with respect to Subpart

(e) of Contention 2, wh'ich alleges that neither Applicants nor Staff

has adequately calculated the guideline values for radiation doses from' -

postul ated -CRBRR_re. leases . Contention 2(e) is litigable and subject to

discovery at the LWA-1 stage as admitted (Tr. 608).

Contentions 2(f)-2(h)

The Board ruled that Subparts (f)-(h) of Contention 2, which

question the validity of the codes used by Applicants and Staff to ,

/~ date, are the baLis for discovery at the LWA-1 stage as to the codes
s

used, including their validity, foundation proof and the like
.

Tr. (614).

Contention 3(a)
t

The Board ruled that Subpart (a) of Contention 3, which broadly -

questions the need for and adequacy of a probabilistic risk assessment

of the CRBdP comparable to the Reactor Safety Study ("Rasmussen

Report"), is deferred until after the LWA-1 evidentiary hearing and

partial initial decision. Applicants will not rely on any analyses

comparable to the Reactor Safety Study for purposes of the LWA-1

hearing (Tr. 625-626).

Contention 3(b)

Subpart (b) of Contention 3 alleges that neither Applicants' nor a

'( Staff's analyses of potential accidents, initiator sequences and events

a

_ _ _ . _ _ _- -
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are sufficiently comprehensive to assure that analysis of the DBAs will

envelope the entire spectrum of credible accidents. The Board ruled

Ithat Contention 3(b) is litigable at the LWA-1 stage, subject to the

same limitations set forth in our ruling on Contention 1(a) (Tr.
.

618-619).
"

Contention 3(c) -

The Board.tulqd_that,Subpart (c) of Contention 3, which alleges

that accidents associated with core melt-through following loss of core

geometry and sodium-concrete interactions have not been adequately

analyzed, is litigable at the LWA-1 stage subject to the limitations

set forth in our ruling on Contentions 2(f)-(h) and on Contention 1(a)

(Tr. 619- 620).

Contention 3(d)

The Board ruled that Subpart (d) of Contention 3, which alleges

that neither Applicants nor Staff has adequately identified and

analyzed the ways in which human error can initiate, exacerbate or -

interfere with the mitigation of CRBRP accidents, is litigable at the

LWA-1 stage subject to the same limitations set forth in our ruling on

Contention 1(a) (Tr. 622-625).

.

%
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[ Matters Regarding Interrogatories

The Board denied the Staff's request (in its motion for a

protective order, filed April 16,1982) to set a numerical limit on the

number of interrogatories filed by each party. An arbitrary limitation
.

on the number of interrogatories is inappropriate at this time and in

this kind oT Ya's'e-(Tri 643). The Board recognizes that there is a

problem of too many interrogatories but does not believe that limiting

the nun'iber on a mechanical basis would be fair to the parties nor would

it be in the public interest (Tr. 660-661). In order for the parties

to control this problem, the Board granted protective orders and struck
.

the following pending interrogatories and requests to produce:

(1) Natural Resources Defense Council, Inc. and the Sierra
,

Club Twenty-Fourth Set of Interrogatories and Request

to Produce to Staff;
.

(2) !!atural Resources Defense Council, Inc. and the Sierra

Club Eighteenth Set of Interrogatories and Request to

Produce to Applicants;

(3) NRC Staff First Round of Discovery to NRDC, et al.; and

(4) Applicants' Fourth Set of Interrogatories to Intervenor s

Natural Resources Defense Council, Inc. and the Sierra.

Club (Tr.668).

c.
,

-- _ _ _ . _ . - - . _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ .
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The Board directed the parties through counsel to follow the

procedures outlined in Comanche Peak 1/andtonegotiateallsuch

discovery with reasonable dispatch. If parties are unable to resolve

disputes, they shall file appropriate motions for a protective order

which set forth verbatim the interrogatories or requests, the matters

in controversy, and the differences between them that were discu'ssed -

and negotiate.d Euch_moti,ons should be accompanied by points and

authorities containing the authorities relied upon. Parties will have

a total of eleven (11) days to reply to a motion (ten (10) days plus

one (1) day delivery), and the Board will rule thereon promptly (Tr.

668-672).

If any discrepancies exist between statements or rulings made at

the conference and this Order, this Order shall be controlling.

It is so ORDERED.

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

.

.

Marshall E. Miller, Chairman
ADMINISTRATIVE JUDGE

Dated at Bethesda, Maryland
'

this 22nd day of April, 1982.
,

.

4

1_/ Texas Utilities Generating Company, et al. (Comanche Peak Steam a
Electric St'ation, Units 1 and 2), LBP-81-22, 14 NRC 150, 155-157
(1981).



p
i

I
i

|
|

|

|
i

|

|

l
,

I

I

'l
'

,

| ATTACHMENT 2

.

O

e



- -.. ... . . . . ,
.

' '

Natural Resources Defense Council,Inc.
1725 z 2TazrT, N.W.

SUITz 600
. . WASHINGTON, D.C. 2 00 0 6

.

202 223-8210
New York Opee Wutens Ofice.

June 11' 1982 25 zz^muy srazzrins zAsr (suo srazzr
xzw voxx,u.v. sot 68 SAN FxANC1sCO, CAT !F. gflo3

21: 949-co49 435 4:1-6 615,

.
-

Nunzio J. Palladino, Chairman
Victor Gilinsky, Commissioner
John F. Ahearne, Commissioner
Thomas bi. Roberts, Commissioner -

James K. Asselstine, Commissioner
United States Nuclear Regulatory Commission
Washington, D.C. 20555

Re: Clinch River Breeder Reactor. Docket No. 50-537
.

. .

Gentlemen:
_.

I 'am enclosing NRDC and Sierra Club Petition to the
Commissioners To Exercise Their Inherent Supervisory Authority .

To Delineate the Scope of the LWA Proceeding for the Clinch.

River Breeder Reactor. The issues which NRDC seeks to have
you consider concern the scope of the ongoing proceedings to
determine whether a limited work authorization should be,

issued for the CRBR. In NRDC's view, those proceedings have -
been so restricted as to make the inquiry almost totally
hypothetical and the answers which it can be expected to yield
virtually meaningless.

Now that there are five Commissioners sitting, it is'

appropriate and vital for you to consider these questions
that go to the core of the integrity of the licensing process.
It is proposed to approve the CRBR site and to do the NEPA
review (which must include, among other things, an assessment*

of the probability and consequences of serious CRBR accidents)
without evaluating the information that currently exists on
the CRBR design and the analyses done to date on the potential
for a serious core disruptive accident for the CRBR.

|

S206160064 620611 .

PDR ADOCK 05000537
O PDR -

New England Ofice: 17 IxIt omyz * NAT:C:L StA. 017 0 * 617 655-75 65 5

Public l. ands Institute: nino nAcz sTnzzr osuvtn,co.8o206 sos!;7-9740 n$g-e U .

aco*', Recycled F2per w
;
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Earlier in this proceeding, the Con =tission exercised its
inherent supervisory authority to intervene and delineate its
scope. The Commission's intervention is even more.necessary
now. We urge your attention to this matter.

Very tr;1y yours,

kV
Barbara A. Finamore
Natural Resources Defense

Council, Inc.'

1725 I Street, N.W., #600 ,

Washington, D.C. 20006

YI
/ \ ,

-V (s v

Ell . Weiss
Harmon and Weiss
1725 I Street, N . W ., 9506
Washington, D.C. 20.006 -.

Counsel for the Natural
Resources Defense Council, Inc.

-
.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

Before
THE COMMISSION

)
In the Matter of )

'

)
UNITED STATES DEPARTMENT OF ENERGY ) Docket No. 50-537
PROJECT MANAGEMENT CORPORATION )
TENNESSEE VALLEY AUTHORITY )

)
(Clinch River Breeder Reactor Plant) )

)
)

NATURAL RESOURCES DEFENSE COUNCIL, INC.'AND SIERRA CLUB
PETITION TO THE COMMISSIONERS TO EXERCISE THEIR INHERENT

SUPERVISORY nUTHORITY TO DELINEATE THE SCOPE OF THE
LIMITED WORK AUTHORIZATION PROCEEDING FOR THE

CLINCH RIVER BREEDER REACTOR
.

I

| c

Ellyn R. Weiss
Harmon & Weiss.

| 1725 I Street, N.W.
! Washington, D.C.

Counsel for Narural
Resources Defense
Council and Sierra
Club

Barcara A. Finamore
; Natural Resources
| Defense Council
; 1725 I Street, N.W.

Washington, D.C.

e20616006a e20611,
PCR ADOCK OSCOO5ggg
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.. INTRODUCTION
-

The licensing proceeding for the Clinch River Breeder

Reactor ("CRBR") was suspended in 1977, af ter President Carter

determined that the project was not in the best interests of

the United States. The current administration disagrees.

After a five year hiatus, the licensing process has been I

revived.' Applicants are seeking a Limited Work Authorization

("LWA"). Several prehearing conferences have been held

(February 9-10, 1982, April 6, 1982, and April 20, 1982) to

rule on new and modified contentions.

The Atomic Safety and Licensing Board in the

above-captioned proceeding issued an Order Following Conference

with Parties on April 14/.1982 which ruled on. the admissibility

of the contentions of Intervenors Natural Resources Defense

Council, Inc. and the Sierra Club. The Board adm'itted

Intervenors' original Contentions 2, 3, and 4 as submitted, and

redesignated them as Admitted Contentions 1, 2, and 3,

respectively. The Contentions are reproduced infra, pp. 8 to

19. April 14, 1982 Order, supra, at 3-4.

Contentions 1, 2, and 3 raise the central safety and site

suitability issues for the CRBR:

1. Has the core disruptive accident ("CDA") been
1

properly excluded from the design basis for the CRBR?

2. Eas the source term for purposes of the site
!

suitability review been properly established?

.
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3. Have the risks of serious CRBR accidents, including

most prominently the CDA, been accurately assessed

for purposes of the National Environmental Policy Act 1

|

of 1969 ( "NEPA") ?

4. If the CDA should be included within the CRBR design ;

basis, can the CRBR meet its programmatic objectives?

These issues are interrelated because the source term proposed

by the Applicants is based on the proposition that a CDA is not
a " credible" accident within the meaning of 10 CFR 5100.11, fn.

1.

Unresolved by the April 14 Conference, however, was the
.

'

extent to which Contentions 1, 2, and 3 were litigable at the
- \

,

LWA-1 stage of the proceeding. The Board reconvened with the

parties on April 20, 1982, for consideration of and rulings on

those isAues.

On April 22, 1982, the Board issued an additional Order

Following Conference with Parties, See Appendix A, which
|

severely restricted the scope'of cons'ideration of Intervenors'
Contentions 1, 2, and 3 at the LWA-1 stage. See pp. 8-21

i infra. Intervenors contend that the Board's narrow view of the

appropriate scope of this LWA proceeding does not permit
,

|

| compliance with the requirements of the National Environmental

Policy Act of 1969 (NEPA), 4 2 U.S .C . S S 42 31-43 61, and does not

permit the necessary findings for issuance of an LWA within the

meaning and purpose of the LWA rule, 10 CFR $ 50.10 (e) .
.

I



'

, .

-3-

As will be discussed in detail below, the effect of the

Board's ruling applying the LWA rule to this proceeding was to

prevent scrutiny of the extent to which the data and analyses

already performed for the CRBR support or fail to support the

conclusion that a CDA is of such exceedingly low probability

that it can be excluded from the CRBR design basis.

The CRER is the first of its kind. No Liquid Metal Fast

Breeder Reactor ( "LMFB R" ) of comparable size and type has ever

been licensed in the U.S. It follows that neither the NRC

Staff nor any Licensing Board has ever reviewed an application

like this one nor approved a similar design. There is no

long-established source term for breeder reactors comparable to

that for LWRs. No Licensing board has ever determined the

probability of a core disruptive accident for a comparable

breeder reactor, or reviewed or approved a similar design, nor

has the Advisory Committee on Reactor Safeguards ("ACRS"). .

The NRC Staf f has not yet reviewed the CRBR design. It

does not plan to issue a Safety Evaluation Report ( " SER" ) until

some time in 1983. No reactors of the " general size and type"

of the CRBR have ever been designed, reviewed, built or

operated in the U.S. See, Intervenors' May 6, 1982 Deposition

|
of NRC Staff, at 3S-40. (Pertinent pages are attached to

Ccmmissioners' copies at Appendix B for this and all subsequent

citations to the deposition.)

.__ ___
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Further compounding this situation, there are at the

current time no definitive design criteria for judging the CRBR

design. Nor are there general design criteria for fast

react' ors. The Applicants have proposed a set of broad, general

criteria for CRBR which have not been approved by the NRC

Staff. The Staff's review of these criteria will not be set

out until the SER is published, well af ter the LWA proceeding.

The general principle behind these proposed criteria is

apparently that they should achieve comparability between the

risks associated with light water reactors ( " LWR") and the

risks associated with CRBR. However, there is no way of

judging whether the criteria will accomplish that, since they
''

have not been finalized, nor has an analysis been performed by

the Staff to match the existing LWR criteria against the

proposed CRBR criteria. As the ACRS has observed, th e

questions of which LWR criteria should apply to CRBR, which

should be adapted and how that should be accomplished, and what

new criteria should be established in' areas not covered by the

LWR criteria, are not simple ones. See generally, Transcript,

March 30-31, 1982 Meeting of the ACRS Subcommittee on CRBR.

Finally, it now appears very questionable that Congress

will continue to authorize the Niagara of money required to

complete the CRBR. The General Accounting Office has issued a
.

report to Congress which concludes that the project is both

hazardous and financially risky. Despite endemic steam
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generator problems in LWRs and fast reactors alike, DOE is

imprudently gambling on a steam generator design withcot )

I
sufficient testing, according to GAO. M. Mintz, " Citing Risks, ;

i

IGAO Urges Delay on Breeder Reactor," Washington Post, May 28,

1982, p. A9.-

Given that there are no final design criteria, that there

is no prior regulatory experience with a reactor of this

general size and type, and given that the analyses to date of

the CRBR design will be excluded from the hearing, the most

definitive legitimate finding that the Board could make at the

LWA-1 stage is that it is " feasible" to write hypothetical

design criteria which, if met by a hypothetical reactor, would

ensure that the site is suitable, that the risks of an accident

are acceptable and that the programmatic objectives of DOE are

met. That finding is so abstract as to be meaningless. It

cannot support a decision to allow work to begin on a real

reactor at a real site.
.

E

o

G
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CUESTIONS PRESENTED-

,

I. Does the Licensing Board's limitation of the scope o'f the
!
ILWA proceeding for CRBR comply with the requirements of

NEPA? !
*

,

II. Does the scope of the LWA proceeding as determined by the'

Licensing Board for CRBR permit reasoned site suitability

findings under the LWA rule?

SUMMARY OF ARGUMENT

I. The Licensing Board's limitation of the scope of this LWA

proceeding does not comply with NEPA. The LWA Rule

requires the Board to make all the NEPA findings that

would otherwise be made at the construction permit

stage. NEPA requires a detailed statement' of all

probable impacts of the proposed action to the fullest

extent possible. The Board''s refusal to consider
available information on CRBR, a first-of-a-kind

.

f acility, contravenes NEPA requirements. The Board's

refusal to fully conside'r the issue of inclusion of CDAs

in the CRBR design basis at the LWA stage prevents

confidence that the probable environmental impacts as

described are complete. The inherent uncertainty

surrounding the environmental impacts of CRBR call for a

more thorough analysis.
;

II. The scope'of this LWA proceeding does not permit reasoned

site suitability findings. The LWA Rule requires

i

i
-
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,

. reasonable assurance of site suitability. The Board's

inappropriate use of a " design feasibility" standard

proposed by the Applicants for this first-of-a-kind

project prevents the reasonable assurance of site

suitability required by the rule for an LWA and destroys

confidence that any necessary design changes after full -

safety review will be inconsequential. . The lack of

previous experience with breeders argues for the use of

all available information even at the LWA stage.

Commission rules and decisions provide for such special

treatment under these circumstances.

'

.

W

|

t

e

D

e

|

'
,
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FACTS: THE LICENSING BOARD'S RULING

This section describes the ' Board's ruling with respect to

each of the subsections of Intervenors' contentions 1, 2, and
,

3. Contention 1(a) states: j
|c

1(a) Neither Applicants nor Staff have demonstrated through J

reliable data that the probability of anticipated'

transients without scram or ~other CDA initiators is
sufficien'tly low to enable CDAs to be excluded from the.
envelope of DBAs.,

Accepting in toto the arguments of the Applicants, the

| Board ruled that 1(a) is litigable at the LWA-1 stage, but that

the inquiry at this stage is limited to
consideration of whether it is feasible to

j design CRBR to make HCDAs sufficiently
improbable that they can be excluded from the -

envelope 'of design basis accidents for a
reactor of the general size and type -

' '

proposed. Specifically, discovery.at the
; LWA-1 stage is limited to the following areas

of concern:
'

. 1. The major classes of accident
,

initiators potentially leading to
; HCDAs;

| 2. The relevant criteria to be impo'eds .
'f or .th e CRBRP ;.

.

~

3. The state of technology as it*

relates to applicaele design
characteristics or criteria; and

4. The general characteristics of the;

CRBRP design (e.g., redundant,
diverse shutdown systems)

,

i
'

April 22, 1982. order, supra, at 2-3.

The Board's order does not explain why these four

particular areas of concern are the specific ones and the only
'

ones which it is appropriate to consider at the LWA-1 stage.

I

s

, _ . _ _ . . ,__ -., _. ,___ _.....~._. _ o , , . - _ - . . _ . , _ , . - . _ . . _ . . ~ . _ _ , , . _ . . _ , , _ . , . . _ . _ . , _ _ _.,m.,_._, _ . .. -. ,
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4

In fact, they are lifted verbatim from Applicants' Statement of

Position in Regard to NRDC Contentions 1, 2, and 3 (at pp.

13-14) ( Appendix C) . .That submission likewise does not explain

why these four particular f actors should delimit the scope of
.

consideration of these issues at the LWA-1 stage.
4

The Board ruled, in addition, that NRDC could not inquire-

''

into the extent to which the CRBR design has succeeded in

achieving the goal of ensuring that the occurrence of a CDA is
,

an event of such exceedingly low probability that it need not'

be included in the design basis for the CRBR. Perhaps the best

.; example of the nature of the Board's rulings is as follows:

a MR. COCERAN: In order for me to make a case with regard
to whether it is feasible and within the state of the
technology and so forth to site a reactor of the general-

4

'
size and type . .. one still must go through the site
suitability analysis and postulate a source term larger

i than anything deemed credible, and in order to determine
what is deemed credible, .. one needs to look at the.

current available data with regard to computer analyses
of CDAs. Those computer analyses by and large c.re CRBR
specific.

! Now, I f ear, I desperately fear that when I ask -

! questions on discovery that really go to the issue of
i feasibility for a reactor of the general size and type

but am seeking data with respect to a specific...

; design, that is, the best data that we have got for a
general reactor of this size and type, that Staff and

.
Applicants are going to come back to you and say no, that

! is beyond the scope.

JUDGE MILLER: We could give you the short answer, it
would be beyond the scope, so don't bother to ask it in
one of ten interrogatories. Live with what we have ruled
because that is what we have ruled.

i Transcript, April 20, 1982 ASLB Prehearing Conference, at

551-52. See, cenerally, Id. at 517-58 ( Appendix D) .

;

t

., , , . _ , . -. , - . , . . - , - . . - - , - - - , - - _ - , , . _ . , , , - . , . ,,,-,--.,n-.n- .,,,,_,n... -n , n, ...n-n,,,,,.,,...,,n.<_.,--,, ,
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- These four factors which have been posited by Applicants'

,

and ' subsequently adopted by the Board have only superficial

. relevance to the necessary determinations for an LWA.,

Consideration of "the major classes of accident initiators

potentially leading.tc HCDAs" while necessary to-determine
whether the risks of a CDA have been properly treated by

Applicants and Staff, is far from sufficient. The serious~

1

'

controversy for purposes of site suitability and NEPA

determinations at the LWA-1 stage is whether the CDA is

credible, which depends on the frequency with which those
i

accident initiators can be expected to , occur at CRBR and the
.

i frequency with which these can be expected to proceed to a
~

,

) CDA. Applicants h* ave performed a probabilistic assessm' nt,e
,

CRBRP-1, which addresses precisely those probabilities for
.

CRBR, as well as an analysis of common mode failures. But

i under the Board's ruling, those sources of "available

information" may not be considered at the LWA-1 stage because

[ they are specific to the CRBR design'.

As to "the relevant criteria to be imposed for the-

CRBRP," what those criteria are is certainly a relevant

question, and one which the Staff has yet to decide upon, see
infrar but the question which relates to the suitability of the

site and NEPA analysis is shether CRBR will satisfy whatever

4 criteria are eventually adopted. (of course, i f the criteria

are "backfitted" to the plant, as appears to be the case, see
'

i

4

- , , - - --~..-.,--,,,,...-,,----,..,-..w. -,,,,..,,-,-e,-,-,---.- ,-,,-r--.,-.n----.. -w.---,.--n.-- - - , --------.----u . - . - , - . . . - . -
-



. __ . ._ . _ . _ . _ . . - . _ . . . . . _ . ,-
'

8 .'j
,

. .

- 11-
,

infr { , then the satisfaction 'of them will not be a meaningful,

' '

test.)

The Board's third permissible area of. inquiry is "the

state of technology as it relates to applicaele design
;

; -

characteristics or criteria." Remarkably, the import of the

Board's ruling is that virtua11y' any technology may be

considered except the technology of CRBR. If, by " state of

| technology", the Board means the technological ability to

build, for example, a redundant, diverse shutdown system, that

question is irrelevant. The real issue here is whether a'

!

I redundant, diverse shutdown system, together with other safety

| features, affords sufficient reliability that CDAs are not

credible. There can be little question but that the best
'

"available information and review to date" on that subject is
;

the analysis that has a1 reedy been perfocmed of the CRSR

design. Under the Board 's ruling , then, the best information
;

on whether the safety systems of a plant of the general size! ,

; and type proposed will se".isfy whatever criteria are

established cannot be conAldered at the LWA-1 stage.

Consistent with the c..scussion in the preceding

! paragraph, consideration of "the general characteristics of the
!

CRSRP design" is insuf ficient to answer the important questions'

i
in this proceeding. The example the Board gives -- the

,

existance of a redundant, diverse shutdown system -- is not
,

contested. The kind of design issues which must be resolved in'

. . - . . _ _ - - - . . - __-. - - - - ._ . - _ . _ - . _ - _ - - - - ._
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order to determine whether the CDA can be excluded from the
'

' design basis, what the source term should be for CRBR and

whether the CRBR is likely to meet its programmatic ' objectives
A

are much more concrete. For example, the reactor vessel for

CRBR has been designed to withstand an energetic CDA of 661

! megajou,les. If, in fact, a. vessel which can withstand 1200

# megajoules is needed, as specified in the May 6,1976 letter to
.

,

j Applicants from the NRC Staff (Denise-Caf fey letter) , the cost

and time required' to refabricate the reactor vessel to comply

| with that higher standard have major implications for the
1

ability of the CRBR to achieve its objectives and thus for the-

NEPA cost-benefit balance. -

*

In effect, the Board's ruling contains the implicit

! presumption that general design characteristics like redundant

diverse shutdown systems will effectively satisfy any criteria
,

that might be adopted. That proposition has never been

i subjected to serious scrutiny, much less demonstrated with
*

| reasonable assurance.
I

The Board applied the same limitations set forth in the'

i

ruling on Contention 1(a) to Contentions 2 (a)-2 (c) , 2 (d) , and

3(b)-3(d). -

; '

| Contentions 2 (a)-2(c) state:
J

2. The analyses of CDAs and their consequences by
!

Applicants.and Staff are inadequate for purposes of

licensing the CRBR, performing the NEPA cost / benefit

i

;

*

. . _ . _ . _ . _ .____. _ _ .-.-,. _ _ _ _ . . _ _ _ . _ _ , , . _ _ . _ _ - . . _ _ _ . _ . _ . ~ .._, - - _ _ -_ _ , . _ . . _
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analysis, or demonstrating that the radiological

source term for CRBRP would r'esult in potential I

hazards not exce'eded by those from any accident

considered credible, as required by 10 C.F.R.

$ 100.11 ( a) , fn. 1.

:

a) The radiological source term analysis used in

CRBRP site suitability should be derived through-

a mechanistic analysis. Neither Applicants nor

Staff 'have based the radiological source . term on '

such an analysis.

. .

,

b) The radiological source term analysis should be

based on the assumption that CDAs (failure to

scram with substantial core disruption) are

credible accidents within the DBA envelope,
.

should place an upper bound on the explosive

potential of a CDA, and should then derive a

i .- conservative estimate of the fission product

release from such an accident. Neither
:

j Applicants nor Staff have performed such an
i

; analysis.
.

,

c) The radiological source term analysis has not
> .

adequately considered either the release of
'

.

!

|

!

l

. _ - - _ , , - , - , - . . . _ _ _ _ _ _ _ . _ . . . . . _ , , . , - . _ . - - _ . _ _ , _ _ _ . . _. - . ___ -_.
-
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, fission products and, core .. materials, e.g. f,,

halogens, iodine and plutonium, 'or the i
-

<

environmental conditions in the reactor ;

containment building created by the release of

'

substantial quantities of sodium. Neither
j

' Applicants nor Staff have established the maximum
; .. .

credible sodium release following a CDA or

j- . included-the environmental conditions caused by ,

such a sodium release as part of the radiological
,

; , source term pathway analysis.
! :
,

| The Board ruled that Contentions 2(a)-2(c) are litigable I

:

| at the LWA-1 stage, but subject to the same limitations set '
-

;

forth in the ruling on Contention 1(a): '

;

i e

The evidentiary record and its precedent4

discovery will be confined to considering
; whether the Staff's source term is likely to .

I envelope the design basis accident envelope ,,

as defined under 1(a) for a reactor of'the'

general size and type propos,ed.
,

April 22 Order, at 5.

j contention 2(d) states:
I

2(d) Neither Applicants nor Staff have demonstrated
that the design of the containment is adequate to
reduce calculated offsite doses to an acceptable'

leve l . .'

| The Board ruled that Contention 2(d) is litigable at the
!

i LWA-1 stage, but subject to the limitations set forth in the
! .

! culing on Contention 1(a) . April 22 Order, at 5-6.

i

|
|

l i

- . . - - . , . . - - . . . . . , . . . . - - - , . . , _ . . . - . . . , . . _ _ . . , , . , - , - - - - , - - . . . _ _ - - - - . - - - . .
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Contentions 3 (b)-3 (d) states
''

b) Neither Applicants' nor Staff's -analyses of
'

potential accident . initiators, sequences, and
events are sufficiently comprehensive to assure
that analysis of the DBAs will envelop the entire
spectrum of credible accident initiators,
sequences and events.

i

c) Accidents associated with core meltthrough
following loss of core geometry and

.

L s. odium-concrete inter. actions have not been
! adequately analyzed.

d) Neither Applicants nor Staf f 'have adequately
identified and analyzed the ways in which human

i error can initiate, exacerbate, or interfere with
the mitigation of CRBR accidents.

1

| The Board ruled that the matters in Contentions 3 (b)-3 (d) ;

i .

i are litigable at the LWA-1 stage, but subject to the

limitations set forth for Contention 1(a) . Ap.ril 22 order, at
*

-
j . .

; 6-7.

| The discussion above pertaining to the Board's ruling on
1

Contention 1(a) applies equally to these additional contentions

| which have been subjected to the same limitations. The Board's
, .

| ruling effectively precludes any meaningful consideration of
,

| the most important issues related to' site suitability, the ;

source term and the NEPA cost-benefit balancing. NRDC will be
'

i

unable to make a case if we are not permitted to consider !

I available data on CRBR.
; '

| While the Board's April 14, 1982 order had admitted

Intervenors' Contentions 1, 2, and 3 as submitted, in its April

22 order the Board ruled that Contentions 1(b) and 3 (a) should I

be deferred for consideration until af ter the LWA ,1 hearing and
'

partial initial decision.

i
.

. ._ . . , _ . . _ _ . . . _ . . _ , --, _..,. . _ _ _ _ _ . _ . . . _ , . _ _ , _ _ , , - _ . _ _ _ - . - . . , . _ _ . _ . . . _ . _ - . - - . - . _ _ --,_.,
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'

Intervenors' Contention 1(b) states ~: !

). .!- -

1(b) Neither Applicants nor Staff have established |
~

that Applicants' " reliability program" even if
implemented is capable of eliminating CDAs as

! DBAs.
. r

(1) The methodology described in the PEAR places !
celi *ance upon fault tree and event tree j

#,

analysis.. Applicants have not established that :

it is possible to obtain sufficient failure mode |
data pertinent to CRBR systems to validly employ

''

these techniques in predicting the probability of*

*CDAs. |

(2) Applicants' projected data base to be used in the
; reliability program is inadequate. Applicants !

!
have not established that the projected data base ;

i encompasses all credible failure modes and human H

; e lements.
|

|
'

(3) Even if all of the data described in Applicants' f
projected data base is obtained, Applicants have |f

-

! not established that CDAs have a sufficiently low
: probability that they may be. excluded from the -

! CRBR design bases.
..

| (4) Applicants have not established that the test !

I program used' for their reliability program will
'

j be completed prior to Applicants' projected date
for completion of construction of the CRBR. i

'

! .:
j The Board ruled that contention 1(b) is deferred for

i consideration until af ter the LWA-1 hearing and partial initial
!

decision because it " involves matters of detailed design review

I and safety evaluation which ... is more appropriately
!
| considered at the CP stage." April 22 Order, at 5.
!

| The " reliability program" referred to is described in
:

i Appendix C of the PSAR for CRSR. It is the basic analytical
!

| tool that is supposed to provide assurance that a CDA f or CRSR

| is an exceedingly unlikely event. It is inconceivaale.to us

!

|
!

I r

. _ _ _ . _ , _ = - . _ _ . _ _ _ _ . , - . . . . . _ . _ . . _ _ . . . . _ _ _ _ . . , _ _ . _ _ , . _ , _ . , _ _ _ . . . _ . . ,
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|

that the Board can find reasonaole assurance that the CDA has
'

'

been properly treated even at the LWA-1 stage without reliance-

on the " reliability program." However, the mere existence of

such a program does not provide a reasoned basis for the

conclusion that CDAs are not credible. Intervenors contend in

1(b) that Applicants' reliability program cannot work because,
- -

..

inter alia, the data base is insufficient to generate reliable

conclusions. If this contention is correct, all assumptions

concerning the excludability of CDAs from the design basis are

incorrect, and an LWA cannot issue. Yet, under the Board,'s

ruling, consideration of this crucial issue is forbidden at the

LWA stage, and Intervenors are de'nied discovery on it. The

effect of the Board's ru.'.ing is that the effectiveness of the-

reliability program is deemed irrelevant to the NEPA and site

suitability analyses -- a result which is impossible to

rationalize. . .

,

| Intervenors' contention 3 (a) states: <

| 3. Neither Applicants nor Staff have given sufficient
i attention to CRBR accidents other than the DBAs for

the following reasons:

; a) Neither Applicants nor Staff have done an
adequate, comprehensive analysis comparable to'

the Reactor Safety Study ("Rasmussen Report")i

; that could identify other CRBR accident
possibilities of greater frequency or consequence'

! than the accident scenarios analyzed by
Applicants and Staff,

i The Board ruled that consideration of Contention 3 (a)

! should be deferred until af ter the LWA-1 stage. April 22

{ order, at 6.

:

*

i
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This ruling is an excellent example of the Board's
- ,

refusal to consider "available information and review to j

date." There exists a report, CRBRP-1, which includes a

j probabilistic risk analysis of accident probabilities for CRBR,

along the lines of the Reactor Safety Study. Intervenors
'

allege that thi.s study devotes insufficient attention to.

_

accidents other than those within - the design basis ("DBAs") ,

but we are prevented from considering that study or its
.

sufficiency precisely because it deals with the facility which

! is see' king an LWA -- the CRBR.

! The Commissien has made it clear that probabilistic
'

assessments of accident risks are an integral part of its NEPA

f ' reviews. In its Jene 13, ~1980, Policy. Statement on Nucliar
'

-

Power Plant Accident Considerations Under NEPA, the Commission
,

'

stated:
;

j In the analysis and discussion of such
3 risks, approximately equal attention shall -

i be given to the probability of occurrence of
j releases and to the probability of
! occurrence of the environmental consequences
! of those releases.
; . . . ..
I

i Detailed quantitative considerations that
: form the basis of probabilistic estimates of

releases need not be incorporated in the
En'rironmental Impact Statement but shall be:

referenced therein.
>

4 5 Fed. Reg. 4010 3. The requirement that detailed

{ probabilistic estimates shall be referenced in EIss clearly

implies that such estimates shall exist, and that they are to
1

.

, - - , - - , - . ~ , - -..~n-. . , . - . - , . ,,-, - ,- ,,-.- , ,- - ,-.,-- ,--,,- n ,~ ~-,. w--, --,---,,n-..-- - , - - ,, , -
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'

form part of the NEPA. review. In the instant case, such a

is tudy -- CRBRP-1 -- exis ts. Intervenors contend it is

inadequate, but the Board will not assess the adequacy of that
*

:

or any other study at the LWA-1 stage because it is based on
,

the specific design of CRBR.

, . The Board ruled that Intervenors' Contentions 2(f)-2(h)
i

can be the basis for discovery at the LWA-1 stage. ;

Intervenors' contentions 2 (f)-2(h) states
.

(

} f) Applicants have not established that the computer
models (including computer codes) referenced in
Applicants' CDA safety analysis reports,:

including the PSAR, and referenced in the Staff
CDA safety analyses are valid. The models and

,

j computer codes used in the PSAR and the Staff-

i safety analyses of CDAs and their consequences
. have not been adequately documented, verified or-

! validated by comparison with applicable,

j experimental data. Applicants' and Staff's
! safety analyses do not establish that the models ,

j accurately represent the physical phenomena and
! principles which control the response of CnBR to

CDAs.
!

| g) Neither Applicants nor Staff have established
that the input data and assumptions for the

; computer models and codes are adequately
documented or verified,

i h) Since neither Applicants nor Staff have -

,

i established that the models, computer codes,
i input data and assumptions are adequately
! documented, verified and validated, they have
I also been unable to establish the energetics of a
I CDA and thus have also not established the

adequacy of the containment of the source term
i for post accident radiological analysis.

| The Board ruled that Contentions 2(f)-2(h) "are the basis
i

for discovery at the LWA-1 stage as to the codes used,i

!

including their validity, foundation, proof and the like." -

t

. _ _ _. _ . _ . _ _ _ _ _ _ . _ _ ._.._ _ . ,_ _ _ _ _ ,,_. ___
. _ , . _ . . _ . _ . . - _ _ _ _ _ _ , . _ . _ . _ _ _ _ . _ _ _ __ _ _ , '
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*

April 22 Order, at 6. This ruling, although it lacks logical
~

consistency with the Board's other rulings, was based upon the

Applicant's admission that it intended to use these codes to at

least some as yet undefined but limited extent. Transcript,

April 20, 1982 Prehearing Conference, at 609 (Remarks of Mr.

Edgar) (Appendix D). Thus, the Applicants were permitted to
'

,,

determine the scope of the proceeding. The codes which they

choose to rely upon are admissible to the extent they choose to

rely upon them. However, NRDC is not permitted, by the Board's
,

previous rulings, to inquire into any CRBR-specific data or

analyses other than those specifically relied upon by
d .

( Applicants. In addition, the Board ruled that Intervenors may
<

'

obtain discovery from Applicants regarding their codes, but may

not obtain discovery from the Staff regarding their independent

evaluations of the accuracy of Applicants' codes. The Board ;
,

deferred a ruling on the ultimate relevance of these issues at

] the LWA-1 stage. Transcript, April 20, 1982 Prehearing

'

Conference, at 613-16.
'

The Staff is using these codes in their ongoing
!

| discussons with Applicants. See, Transcript, Intervenors' May

;
6, 1982 Deposition of'NRC Staff, at 126, (Appendix B). The

codes are fundamental to the merits of Applicants' case and to;

t

Intervenors' contentions regarding CDAs. Yet Intervenors are

! now denied inquiry of the Staff even as to whether they concur
!

in Applicants' analyses with the codes.

,

!

.

6

I
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The Licensing Board ruled that Intervenors' Contention-

'

2 (e) is litigable and subject to discovery at the LWA 1 stage-

as admitted, April 22 Order, at 6, so that contention is not in

controversy here.

The overa11 'effect of the Board's ruling is that the

scope of the LWA-1 proceeding is def'ined by the scope of the
'

affirmative cas'e that Applicants choose to make: generalized

and abstract assertions that it feasible to design a breeder

; reactor to make CDAs sufficiently improbable. Intervenors wish

to show that many of those generalized findings do not stand up

to scrutiny when available, concrete data are applied against,

th em. The Board does not permit us to take that case, because

it depends to some extent on " detailed design considerations"-

i for CRBR.
! .

Applicants have posited -- and the Board has adopted --:

!
| the mystifying proposition that "available information and

review to date . .. for a reactor of the gener.a1 size and type

proposed" cannot include information .on the prooosed reactor ---

| even ff that proposed reactor is the only one of the general

size and type for which concrete information is available.

Intervenors submit that such imposed blindness to pertinent

data is not the intent and purpose of the LWA rule, and will in

fact make it impossible under the circumstances for the Board

to make the reasoned findings of site suitability and

acceptable environmen'tal costs which that rule requires.

i

|
'

.

e
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DISCUSSION ._ , ,

,

'

I. THE LICENSING BOARD'S SEVERE LIMITAT' ION OF THE SCOPE
OF THE LWA PROCEEDINGS FOR CRBR VIOLATES NEPA 1

REQUIREMENTS.

; Before:the Licensing Board can issue a Limited Work-

! Authorization (LWA) ,' it must make al1~ of the findings required

by 10 CFR s'S51.52(b) and (c) that would otherwise be .made prior
, .

"

to issuance of the construction permit. 10 CFR

550.10 (e) (2) (i) . In addition, the Staff must have completed a

final environmental impact statement ("EIS") on the issuance of

the construction permit ("CP") . 10 CFR $ 5,0.10 (e) (1) . 'The
.

! Board must, among other things:
'!

:
'

De' cide those matters in controversy among the parties
'

(1)4

within the- scope of NEPA and Part 51;
;.
; (2) Issue a partial initial decision that may include
: findings and conclusions which affirm or modify the,

j content of the final environmental impact statement
j prepared by the Staf f;

(3) Determine whether the requirements .of sections ,

102 (2) ( A) , (C), and (E) of NEPA and Part 51 have been ,

complied with;

'
(4) Independently consider the ' final balance among

conflicting f actors contained in the record of the
proceeding with a view to determining the appropriate
action to be taken;*

,

(5) Determine, af ter weighing the environmental,
economic, technical, and other benefits against'

environmental and other costs, and considering'

; available alternatives, whether ~ the construction
; permit or license to manufacture should be issued,

denied, or appropriately conditioned to protect
; environmental values; and

(6) Determine, in a contested proceeding, whethe r, in;

accordance with Part 51, the construction permit"

should be issued as proposed.

10 CFR $ $ 51.5 2 (b) and (c).'

!
,

,

..-_...,.--.4 . - . - - - - - . . - _ - . . . , _ . _ .,--_...m-..,__.,,,- ,,----..--.~,,.m._.... .-~._,~,m--,, c.,- -----.-r .-e -
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The Commission made it clear when it proposed the new LWA

rule in 1974 that it intended NEPA findings to.'be complete

before issuance of an'LWA.- The Commission said that a Limited
"

work Authorization could issue
.

I if the presiding officer ... had, after :

appropriate hearing, made all the findings
required for issuance of a construction
permit .with respect to the NEPA aspects of
the construction permit proceeding. The
required NEPA findings include

. . . .

T

| (2) a finding, after independent
i consideration of the final NEPA balance

among conflicting f actors . . . that with,

respect to NEPA matters, the construction'

permit should be issued.-
...

39 Fed. Reg. 4582 (Feb. S',- 1974) (emphasis added) . See, Boston

Edison Company (Pilgrim , Nuclear Power Station, Unit 2);

ALAB-632, 13. NRC 91, 92 (19 81) . The LWA environmental findings

'must constitute the complete environmental record for the CRBR, ,

1
,

licensing proceedings. In every case Intervenors have" found,
,

|
the LWA partial decision on environmental issues has been .

incorporated into the CP decision its, elf. See, e.g., Houston

Lighting and Power Company (South Texas Project, Units 1 and 2)
,

| LBP-79-10, * NRC 439 (1979). It is at the LWA-1 s tage,
|

therefore, that the Board is supposed to fully address the

compliance of CRBR with NEPA.

The Licensing. Board declines to comply with this

requirement. The Board's April 22 Order states, at p. 4:

!
l

'
!

l .. + _ . . _ , , . _
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[A]lthough a full NEPA review is. mandated -
''

f or _ the LWA-1 hearing phase, the finality of
- this review must of necessity await the

completion of the CP evidentiary hearing
where full design details and supportive
analyses of the facility will be critiqued.

The Board's cryptic distinction between " full" and

" final" NEPA review is nowhere sug'gested-in pertinent.

regulations, or'' cases, and clearly contravenes the Commission's

explanation of the LWA rule, supra, and the clear language of
~

the rule itself:

j No such authorization shall be granted
j unless the staff has completed a final

environmental impact statement on the
| issuance of the construction permit as
! required by Part 51 of this chapter.- '

'

, , 10 CFR 550.10 (e) (1) (emphasis added) . Similarly, the-' Board
- '

must make "all the findings required by $51.52(b) and (c)4 ... i

| to be made prior to issuance of the constructicn permit for the
t

facility. 10 CFR $50.10 (e) (2) (1) . Subsections 51.52(b)"
...

i

and (c), in turn, call for complete NEPA findings,

,
consideration of the final NEPA ba,lan,ce among all the relevant ,

! factors, and a determination whether, with respect to NEPA
.

matters, the CP should be issued. Nowhere in the pertinent,

regulations is there the slightest intimation that, as

Applicants asserted and the Board apparently accepted,

*

"information necessary for environmental ... [LWA) findings can

and should be substantially more limited than those for the

CP." Applicants' Statement of Position in Regard to NRDC

Contentions 1, 2, and 3 (April 15, 1982), at 6 (Appendix C).
;

This assertion is flatly wrong.
i

?

-. - , - - , . , - , . . - . . , , , . - ~ ~ - , - . , , , . . . ~ - - , - , , , - , - - - - ,, - ,--n,
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Even l'f the NRC had wished to''substantially limir" the
;

environmental findings at the LWA-1 stage when it promulgated '

,

the LWA rule, it could not do so through administrative

; rulemaking as a matter of law. NEPA states, in the opening i

lines of its operative section: "The Congress authorizes and

'directs that, to the fullest extent possible: (1) the
'

policies, regulations, and public laws of the United States

; shall be interpreted and administered in accordance with the

policies set forth in this chapter . . . ." 42 U.S.C. $4332 (1) .

Council on Environmental Quality regulations implementing NEPA

states
.

The phrase "to the fullest extent possible"
in section 102 means that each agency of the
Federal Government shall comply with that-

. 4

section unless existing law applicable to
the agency's operations expressly prohibits

; or makes compliance impossible.

! 40 CFR 51500.6. Also:

Parts 1500-1508 of this Title provide,

'

regulations applicable to and binding on all *

Federal agencies for implementing (NEPA]
except where compliance would be
inconsistent with other statutory
r equirements.

.

40 CFR $ 1500.3 [ emphasis added) . Thus, it is clear that NRC
i

j could not, through administrative rulemaking such as
!

| promulgation of the LWA rule, limit or in any other respect

modify NEPA requirements. Only Congress may affect such

modifications; it has not done so with respect to the LWA rule.

-

.
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-NEPA requires not only a " detailed statement" of
.

environmental impacts, 4 2 U.S.C. S4332(2) (C) , ' but also that

agencies explore the environmental ramifications of their
!

proposed actions to -the " fullest extent possible," 42 U.S.C. |
-

I $433 2 (1) , Scientists' Institute for Public Information v.
,

Atomic Energy Commission, 481 F.2d 1079, ~1092 (D.C.Cir. 1973).

In discussing the proper scope of the environmental impact

statement for the LRFBR Program, of which CRSR is a part, the

U.S. Court of Appeals for the D.C. - Circuit emphasized this
f

point:

(NEPA] "must be construed in the light of -

; reason if it is not to demand what is, -

; f airly speaking, not meaningfully possible
But implicit in this rule of reason"

....

/ is the overriding statutory duty of ,
'

compliance with (environmental] impact
; statement procedures "to the fullest extent

possible." .

Id., quoting NRDC v. Morton, 458 F.2d 827, 834 (D.C. Cir. 1972).

The Board's refusal at the LWA-1 stage to go beyond ' -

f abstract considerations of design feasibility also violates the

NEPA requirement that the impacts of the " proposed action" be

assessed. The proposed action in the present instance is

construction of the CRSR plant -- not a hypothetical or|

" feasible" design. The Commission made it clear when it

; promulgated the LWA rule that it did not intend the NEPA

hearing to be limited to considerations of design feasibility:

[5]ufficient information regarding the. .

procesed plant is required to be included in
. . . ene record of the NEPA hearing in order

3

*

*

, _ _ _ , .,-___-,m_ . . - . - , . , . _ , , , , , . . . - _ . . _ - , - . - _ , . , -_.- _. , - - - . ~ - - - _ . - _ _ . . . - - - - , --
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'

to conduct-a reasonable cost-benefit
analysis as required by NEPA.

.

-39 Fed. Reg. 14507 (April 24, 1974) (emphasis' added) .

Indeed, the FES which is- to form the basis for the

environmental review is for CRBR -- not a. hypothetical design.

Whether a hypothetical 350-mW LMFBR can be designed to satisfy'

!I hypothetical criteria intended to ensure that CDAs are
..

;

sufficiently improbable is not entirely irrelevant, but neither

! does it answer the pertinent NEPA question: Will the proposed

action -- construction of CRBR -- result in acceptable

{ environmental risks compared to the benefits? This overarching

NEPA question cannot be answered without first answering the
:

; question: Does the design of th,e CRBR make CDAs sufficiently
,

improbable? , The answer to this quest' ion i's absolutely key to

; the environmental, site suitability, and cost /bendTit findings .

which are necessary for an LWA decision.

There is no dispute that the potential risks and,

consequences of a CDA are a major issue in the CRBR licensing

proceeding. The ACRS Subcommittee on CRBR has made' its concern

regarding the CDA issue abundantly clear in recent meetings:

MR CARBON (Subcommittee Chairman]: I think at least some
people within the technical community would maintain that
an energetic event -- core meltdown with an energetic
release coming from recriticality or some such thing
could maybe happen. . . .

Transcript, March 30, 1982, Meeting of the ACRS Subcommittee on

CRBR, at 44 (Appendix E). .

1

|

i
'
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{

MR. MORRIS (NRC Staff]: I agree that one of the main !

thrusts of our review must be to assure that CDA does not' '!
'

occur or at least is very improbable, and those more '

.

specific requirements or design measures that will be
built into Clinch River will be designed just for that
purpose. ,

A large part of our review is related to avoiding !

CDAs.
.

Id. at 99

MR. CHECK -(NRC Staff] : Whether the CDA is a Class 9 or a
DBA is an issue, a contention. ;

That, of course, has implications, very direct i'

implications on what the source term itself should be;
and that is why we are re-examining what was done before j

and seeing if we can do less and still meet '

responsibility (sic] requirements for LWA-1 findings. f
;

Id. (March 31, 1982) at 124.

MR. MARK (Subcommittee Member): What we are saying is we !
have to understand something about the progress of such !

- an event. We have' not been quite able to decide whether i
it is a design-basis event of not a design-basis event. !

- We have not been able to decide whether it is a likely !
~

event or an unlikely event. But we have decided that we I.

must understand it. i
We are going to have to f ace up, however, at some

point to the extent to which we insist that this event be
prepared for in the design. Is it or is it not design |
basis? ,|

In 1974, I believe it was a design basis. In 1976 it j

was set aside as not a design basis. Yesterday we heard
'

.

it is not design basis. Usuall'y, we do not. really
i discuss things which .are not design bases nor feel that
I it is necessary. ;

Here, for some reason not totally clear to me, we are
acting as it it were.,

l

L Transcript, May 5, 1982, Meeting of the ACRS Subcommittee on j

CRBR, at 3 81-82 (Appendix F). |
1

It is also beyond dispute that the matter is not yet j

r esolved: j
i

!

!

!
~

!
- - _ - - _ _ - - _ . - -- .
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MR. CEECK: Jou said. something about' how it is . classified
here, whether (a CDA) is DBA or not ' 'While I am not the
ultimate historian, I think it has never really been '

' classified as a design basis event. It has skirted it;
it has come close. I think we are prepared to say that
it is not a design-basis event without being able to,

prove that today, without wishing to make that case today. '

Ultimately, we will have to, we know that. .And we
will be prepared at the time of our SER to defend our
position more fully. But for now, we state it as a
requirement and an objective that the CDAs will not be
design-basis events. And I believe that you will see the
treatment we are giving them is consistent with that

,

beyond the design-basis classification.-

Id. at 382-83. See also, U.S. Dept. of Energy, Draft

Environmental Impact Statement on the LMFBR Program (Supplement
.

to ERDA-1535) (Dec. 19 81, pp. 131-36). On May 27, 1977, the

i Staff wrote to Applicants (Letter from Richard P. Denism to
i

, Lochlin W. Caffey):

As indicated in the Staff's letter of March
30, 1977, we are unable to agree with your
analyses, evaluations, and conclusions for
CRBRP on the accommodations of a core

| meltdo wn. The principal reasons for this
i position is (sic] that there is an
| insufficient technical basis to substantiate

many of your claims. The phenomena and
scenarios associated with the accident are
complex, and uncertainties in these are
neither addressed by technical information
nor enveloped by conservative assumptions.

Essentially nothing has changed concerning these

uncertainties and insufficiencies of data since that 1977

' letter. NRC has not yet resolved the issues and it admits as

much, supra. The only real difference now is that the Staf f is

attempting to use the LWA rule to allow work to begin without

resolving these issues, despite the fact that they are central>

to the NEPA analysis.

_ _ _ _ _ _ _ _- -
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MR. CEECK: I am ~ trying to string together a history and
some rationalization for .a logical approach to this ,

which, quite frankly, is aimed at describing that
minimum, that minimum that we must do for LWA-1 purposes.

. . . .-
,

. .. -[W]e are re-examining what was done before and
seeing if we can do less and still meet reponsibility
[ sic] requirements for LWA-1 findings. -

'

Transcript, March 31, 1982, Meeting of the ACRS Subcommittee on
.

,

CRBR, at 123-24 (emphasis added). The following exchange

evidences the ACRS 's concern with this " minimum findings"
i

approach by the NRC Staff:
, .

MR CHECK [NRC Staff] : If we proceed down this path of
minimum finding, we are going to be loaning toward the
finding ur Ieasibility.

MR. OKRENT [ Subcommittee Member]: I think that is an
inappropriate path if that is really the one you are
planning td take for a variety of reasons, many.of which'
have been said before, even at the Supreme Court.

-. . . .
,,

You have to have in mind, it seems to me, a reactor
that resembles the one that the Applicant has 'in mind 'or
it is just not . . . meaningful --

Id. at 135-136.

If the Staff and Applicants are wrong about the

probability of CDAs, it is most likely that the postulated

sogree term does not bound all credible accidents. If the

source term is wrong, the risk analysis and the Summary of

Radiologica1' Consequences of Postulated Accidents in Table 7.2

of the FES for CRBR are wrong, so NEPA and 10 CFR

S S50.10 (e) (2) (i) and 51.52 (b) and (c) are not satisfied. Given

the magnitude and obvious implications of the CDA issue for the

_ ___ . _ . . - _ . _
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LWA NEPA analysis, it is imperative that the issue be decided

'

fully and at the earliest possible stage. The Board's cramped

view of the appropriate scope of the CDA issue at the LWA stage

prevents confidence that the probable environmental impacts as

described are complete, as NEPA requires.
2

The LWA rule was not intended to f acilitate the evasion

of NEPA requirements for an EIS prior to major federal

actions. Indeed, such a purpose would be legally proscribed,
;

s u pr a .' The purpose was rather to impose a structure on the

previously ad hoc granting of exemptions under 10 CFR 550.12(a)

to the requirement of 10 CFR 550.10 (c) that prohibits

commencement of construction of a nuclear power plant until a

construction permit has been issued. When it proposed the new
,

rule, the AEC commented:
.

The amendments . . . are intended to
provide a more uniform basis for determining
the extent to which limited site activities
should be permitted prior to the issuance of
a construction permit for a power reactor.
They are designed to f acilitate public
participation in that process,-to assure
appropriate consideration of NEPA matters
and to provide for timely decision-maxir.g.;

39-Fed. Reg. 4582 (Feb. 5, 1974) (emphasis adde d) . Rejecting

suggestions remarkably similar to those of Applicants in the

instant case, the Commission stated when it finally promulgated
,

the rule:

.A number of comments ... suggested that the
provisions in $50.10 (e) requiring a full
NEPA review and hearing prior to grant of

( authorization were unnecessary and would

!

i

.
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unduly delay plant- consdruction. The
Commission believes, however, that such
provisions, which f acilitate public
participation and ensure appropriate.
consideration of NEPA matters, are in the
public interest and 'should be retained in
the rule.

*

,

39 Fed. Reg. 14507-08 (April 24, 1974) (emphasis added) .

This rulemaking . history of the LWA rule casts substantial

'

doubt on the Licensing Board's present interpretation of it.
;

The rule does not provide for partial, or ' incomplete, or
I

" threshold" NEPA findings, as Applicants and the Board would

have it. It provides for full NEPA review of the proposed

! plant. The LWA rule certainly does not provide that Applicants

can define the precise limitations' of the LWA hearing and

preclude Intervenors from fully discussing issues -- such as

CDAs -- which are the very core of NEPA considerations in this

case. Ra th er, the rule is designed to facilitate public

participation in the NEPA decision-making process, and to
<

assure appropriate consideration of NEPA matters.

NRDC is aware that, in the licensing of light water

~~ reactors, design-specific safety data is generally deferred

until the construction permit stage when a limited work

authorization has been requested. .It is possible to make the

requisite NEPA findings without that detailed, design-specific

safety data because for LWRs there are (1) established general

design criteria, and an array of regulations and regulatory

guides which govern the design of such plants (Appendix A to 10
|

|

|

.
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.

CFR Part 50), and (2) years of experience with reactors of the.

. . . . ., .

same general size and type. Together, those two factors afford
,

'

reasonable assurance that nothing discovered at the

construction- permit s tag'e will make the site unsuitable or

fundamentally alter the NEPA analysis of risks and the

cost-benefit. balancing. In other words, established regulatory

criteria and ex'p' rience afford reasonable certainty that thee

i LWA findings will prove to be reasonably correct.

The extent to which LWA findings are based on prior

experience is apparent in the cases. LWA decisions typically
,

reference previously-licensed reactor,s as evidence supporting

the finding that the proposed f acility will meet environmental
!

and site' suitability guidelines. See, e.g., Gulf States
. .

Utilities Company (River Bend ' Station, Units I and 2) ,

LB?-75-50, 2 NRC 419 (1975): "The new containment design

concepts are refinements of previously approved boiling water
'

reactor f acilities now in operation or under construction."

,
Id. .at 4 56. Also: "Other nuclear po,wer plants within the'

I

tectonic region have been designed for similar seismic

conditions." Id. at 459. See also, Public Service Company of

Indiana, Inc. (Marble Hill Nuclear Generating Station, Units 1

and 2), LBP-77-52, 6 NRC 294, 343 (1977); Washington Public

Power Supply System (WPPSS Nuclear Project Nos. 3 and 5) ,

LBP-77-25, 5 NRC 964, 1005 (1977); Tennessee vallev Authority

(Hartsville Nuclear Plant, Units IA, IB, 2A, and 2B),

l

L(
, -__ _ ._



.. .

. .

.. ..

.

-34-

LBP-76-16, 3 NRC,485, 535 (1976), Houston Lighting and Power
,

Company (South Texas Project, ' Units 1 & 2) , LBP-75-46, 2 NRC

271, 328 (1975).

In addition, NEPA itself requires reasonable confidence
.

that environmental findings at the LWA stage will remain

valid. If substantial changes.in the proposed action or
..

significant new circumstances or information relevant to

environmental concerns significantly diminish the validity of

the NEPA findings, the environmental impact statement must be

supplemented and recirculated, 40 CFR S1502.9(c), Natural

Resources Defense Council v. Morton, 337 F. Supp. 170 (D.C.D.C.

1972). In other words, if subsequent developments make it
i

,

clear that the original environmental findings were inadequate,

those inadequacies are not overlooked, but must be remedied --

the correctness of the environmental assessment is important to
the NEPA process. While the supplementation procedures

a '

; unders>rore the importance of accuracy and completeness, they do

not constitute "an excuse for partial compliance the first time
'

around." W. Rodgers, Environmental Law 774 (1977). "A
'

supp;emental statement is, by definition, a late statement

',Id. As such, it can rarely play the role in agency"
.....

decision-making that is the true purpose of the EIS precedures,

4 0 CFR '$ 15 0 2.1. " Supplements should be discouraged by a

judiciay, insistence on an early statement and a definitive
s.tateme5t on the firs t attempt. " W. Rodgers, supra, at 774.

|
'

|
_s
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Thus, the possibility of later supplementation of the LWA'

environmental findings in the instant case do.es not excuse '

partial compliance with NEPA at the LWA stage, as argued by
Applicants, Staff, and the Board. -

In the instant case, there is no basis for confidence in

the correctness of LWA findings based on a cursory review of

the " feasibility" of designing a hypothetical br'eeder reactor,

since there is no experience in licensing or operating reactors
of the general size and type of CRBR. There is nothing to

'

which the. Board can point and say, " Experience to date with
,

250-500-mW LMFBRs gives some assurance that our assumptions

regarding the probability of CDAs is correct."
-

In addition, there are no established LMFBR general

design criteria, similar to those in . Appendix A to 10 CFR Part
'

50 for LWRs, by which to judge the adequacy of CRBR. The Staff

; plans to first issue final Principal Design Criteria for CRBR

at the same time it issues its Safety Evaluation Report
,

'

( "SER") . See, Transcript, March 30-31, 1982, Meeting of the

ACRS Subcommittee on CRBR, at 13-16, 21-25, 50 (Appendix E).

In fact, the criteria by which CRER is supposedly to be judged
are being developed at the same time that the design for the

plant is being finalized, and apparently on the basis of the.

plant's design rather than vice versa. As ACRS subcommittee

member Myron Bender stated: "I think your timing is wrong. Ii

i

think you have to get (the design criteria] out before you put

1
-

i

|-
'

._. _ _ _ .



, .

1 .

. .

.

.

-36-

it in the SER." Id. at 31. "[T]here's no basis for judging
'

unless you put the judgment criteria out before you present

your case." Id. at 33.

Both the staff and the ACRS Subcommittee made it clear
'

that the criteria being developed, were heavily dependent on the
:. -f --

design of CRBR. Id.;
,

at 57, 61. - Subcommittee Chairman Max
"

Carbon acknowledged that the way the criteria were being
~

~

developed raised guestions as to their meaningfulness when he

remarked:
' [W]e have to be sure that these are viewed

as standards by which CRBR is judged, rather
than -- I think his words were something
along the lines of prepared to help justify
what we are doing.

.

~

Id at 63.c .

Moreover, there is no basis for the choices of the

i principal design design criteria which have been proposed by

Applicants and arelbeing considered by Staff. This omission

has also been noted by the ACRS:
,

1

The criteria are kind of bald right now.
They just say, here are the criteria. But'

'

why they are criteria leaves a lot to the
; imagination, and while I am very comfortable

with what I understand about LWRs, I do not
think I have any reason to believe that

| anybody here should have less discomfort
! than me with the question of whether I*

understand why LMFBRs have certain criteria.

| Id. at 64 (Remarks of Mr. Bender). Once again, Staff responded

! that it would defend its choice of criteria when it issues its
|

SER. Id at 65.

. - . . . , _ _ - _ - _ - . _ _ - _ . - . .
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Under the instant circumstances -- no experience, no

standards -- there can be no confidence in the correctness of -

'

the Staff 's assumption, and the Board 's acceptance, of a

" design feasibility" standard to exclude CDAs from the CRBR

design basis. Deferring full consideration of the issue until

the CP stage presents the very substantial possibility that the

NEPA analysis, and therefore the LWA findings, will be fatally,

flawed, and that major design changes will be required af ter a

more thorough safety review. In the LWA proceeding for River

Bend Station, the Licensing Board Panel held that one of the

findings required for an LWA was that

3) It is unlikely that any costs incurred in

~~
modifying the plant to meet (the standards]
would be so large as to seriously dis ~turb
the cost-benefit or plant-vs-alternatives
balances reached in the environmental
hearings.

-.

Gulf States Utilities Company (River Bend Station, Units 1 and

2) , LBP-75'50, 2 NRC 419, 461 (1975) . The Board found the
:

"

standards met in that case. The other two findings the Board
|

required were (1) that there is reasonable assurance that the

f
"

plant can be designed to conform to the standards, and (2) that

if it is so designed the radiological impact will be of small

weight in the environmental balance. In the instant case,

finding number 3 cannot possibly be met. If Staff's

assumptions with regard to the probability of a CDA for a

hypothetical breeder reactor prove incorrect for the CRBR, it

is most likely that required design changes in CRBR would

_ _ _ _ _ _ _ . - - _ _ _ _ _ __ - - _ . __ _ _ _ . _ -_. . _ _ _ _ _ _ _ _ - - _ _
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" seriously disturb the -cost-benefit or plant-vs-alternative
'

'

balances reached in the environmental hearings." Staff has,

acknowledged that likelihood: "Between Class 9 and Class 8 and

below that is a lot of money, ' a different design." Transcript,

March 30-31, 1982 Meeting of the ACRS Subcommittea CRBR, at

104 _(Remarks of Mr. Check) . Like wise: "Whether the CDA is a
.

. . . DBA . . . has implications, very direct implications on what

the source term itself should be." Id. at 124..

NEPA requires that uncertainty be factored into

environmental reviews, NRDC v. NRC, No. 74-1486, U.S. App.

D.C. (April 27, 1982) slip op. at 11, 34, 46, and that the

" cost of uncertainty -- i.e., the costs of proceeding without
~

more an'd better informatio' " be considered in the-
'

n
I

decisionmaking process, Alaska v. Andrus, 5 80 F.2d 4 65, 473

| (1978). Furthermore, a " worst case analysis" is required

"where there are gaps in relevant information or scientific

uncertainty," North Slope Borough v. Andrus, 486 F.Supp. 332, '

346 (1979) , 40 CFR S 150 2.22. *

.

In the instant case, there are crucial information gaps
and scientific uncertainty. The Staff admits that it cannoti

!

| " find" the rationale for the decision that was made (in the May
6, 1976, Denise-Caffey letter) to exclude CDAs from the CRBR

design basis:

MR. CHECK: [Sj ome of our difficulty stems from the lack
of that document which describes the bases for the
decisions that were made.

.

- -- ~ ,, . , , , . ~ _ - . - . ,
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Transcript, March 30-31, 1982, Meeting of the ACRS Subcommittee |

on CRBR, a t 31. The Staff also admits that it does not know ,

,

how to assure Ehe exclusion of CDAs:
*

MR. CHECK: I doubt there is anybody in this room who
would not grab at the . mechanism for excluding the CDA. I
guess what we are doing is we are confessing to you we do
not know how to do that.
'

Id. at 102. Whi,la the 1977 FES for CRBR deals perfunctorily
with Class 9 accidents in section 7.1, the uncertainty

surrounding the issue and the crucial relationship it bears to

the assessment of the potential adverse environmental impacts

of CRBR demand much more thorough analysis. Treatment-of the

' issue to date does not begin to comply with the Commission's

June 13, 19 80, Policy Statement, 45 Fed. Reg. 40102, which

;
- requires probabilistic estimates of the risks of accidents

including those which lead to core melting.* Id . a t 4010 3.
,

It would be the height of arbitrary and capriciousness to say
,

that this post-TMI accident analysis does not apply to CRBR'

because the original application predates the change in policy,

considering the 5-year hiatus in the CRER proceeding and the
'

first-of-a-kind nature of the question raised.

In NRDC v. NRC, supra, (Table S-3 case) , the D.C. Circuit

reaffirmed _ the importance of f actoring uncertainty into

* While the Commission's Policy Statement notes the CRBR
review as an example of a case where Class 9 accidents were

i considered (45 Fed. Reg. 40102) , that reference should not be
taken as an indication that the consideration- therein was
sufficient for purposes of compliance with the new policy.
NREC argues that it clearly was not.

.

_- ._ - __- ~ - - _ _ - . . - -- - ._
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1 i

environmental reviews' when it invalidated the commission's
.

;

Table S-3 Rule for assessing the environmental impacts of the '

i
nuclear fuel cycle. The court found that NRC had improperly

.

prevented licensing b'oards from considering certain

[ environmental costs of proposed projects by virtue of its -

assumption in Table S-3 that no radioactivity would be released.

from a nuclear waste repository once it was sealed. The court

found that

the risks entailed by the possible failure,

to develop a successful waste-disposal
system were never part of any " balancing.
They were considered alone, in a vacuum, a,"nd
then excluded from the licensing boards'
balancing.

_ _ _ _

Slip op, at 46. Because of the great uncerta_inty surrounding.
.

'

the waste disposal issue, the court found it improper for the

Commission to exclude it from cost-benefit balancing on the

grounds that waste disposal would have zero environmental

impact. In the instant case, the Board's refusal to " fully
.

consider the CDA issue at the LWA-1 stage has the same effect

that Table S-3 had: it prevents the Board from meaningfully

including the environmental effects of CDAs -- or the

uncertainty concerning them -- in the NEPA balancing which it
,

must complete before issuing an LWA. By so limiting its

consideration of CDAs in its balancing at the LWA-1 stage, the

Board "directly contravenes NEPA's requirement that
,

environmental costs be considered 'at every stage where an

overall balancing of environmental and nonenvironmental f actors

.

--- . , - . - , - - - , - - - - , -- , , . , , - - - - - - -
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is appropriate.'". Id. at 46, quoting Calvert Cliffs'
~

Coordina't'ing Committee'v. AEC, 4 49 F . 2d 110 9, 1118 (D.C. Cir.
,

1971). Such overall balancing is clearly required at the LWA-1

stage by 10 CFR $550.10 (e) (3) and 51.52 (c) .

The need to fully consider the CDA issue at the LWA-1

s'tage of this proceeding is dictated not only by the t

requirements of 'the LWA' rule, but also by analogous

considerations in NEPA case law. The licensing of nuclear
'

power plants ln (at least) three stages makes each plant a

multistage project as far as federal government permitting

procedures are concerned. The U.S. Court of Appeals for the

Second Circuit has said, in regard to timing of analysis in

multistage projects:
!

'

[T] he extent to which treatment of a subject
in an EIS for a multistage project may be
deferred, depends on two f actors: (1)'

whether obtaining more detailed useful
information on the topic ... is

'

" meaningfully possible" at the time when the
EIS for an earlier stage is prepared, see
Natural Resources Defense Council v. Morton,
458 F.2d at 837, and (2) how important it is.

to have the additional information at an
earlier stage in determining whether or not
to proceed with the project, see Natural
Resources Defense Council v. Callaway, 524
F.2d at 88.

County of Suffolk v. Secretary of Interior, 562 F.2d 1368, 1378

(2d Cir. 1977). With respect to the first criterion presented

i by the court, it is clear in the instant case that Applicants

and Staff already have very substantial detailed useful

information on the CRSR design that would -f acilitate a more

1 -. . L . ._
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meaningful determination concerning the probability of CDAs and
.- - . . .

their environmental consequences, obtaining the information is
'

thus no obstacle. ' The problem is, the Board declines to look

at that information at the LWA-1 stage because it interprets

the LWA rule to mean that plant-specific information cannot be

considered. .

~

The second part of the County of Suffolk test - .

importance of the additional information at an earlier stage --

is also clearly met in this case, as discussed above. The

: Board cannot make reasoned LWA findings without additional

information which confirms or denies Staff's CDA assumptions.
.

1

. ,
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II. THE LICENSING BOARD'S INTERPRETATION OF THE SCOPE OF
L REQUIRED LWA FINDINGS DOES NOT PERMIT REASONED SITE

, SUITABILITY FINDINGS UNDER THE LWA RULE.
,

Before issuing an LWA, the Board must find:

', based upon the available information and review to date,
[that] there is reasonable assurance that the proposed
site is a suitable location for a reactor of the general-

size and type proposed from the standpoint of
radiological health and safety considerations under the
Act and rules and regulations promulgated by the
Commission pursuant thereto.-

10 CFR 550.10 (e) (2) (ii) .

In LWA proceedings for light water reactors, licensing

boards have usually received evidence and made findings

regarding compliance with every portion of 10 CFR Part 100, the

applicable Commission siting regulations.

In virtually every case, the LWA Partial Initial Decision
:

on site suitasility has been incorporated into the CP decision,

( with only siting issues specifically left unresolved at the LWA

j stage to be litigated at the CP stage. See, e.g., Tennessee

Valley Au thority (Yellow Creek Nuclear Plant, Units 1 and 2) ,

| LBP-79-39, 8 NRC 602 (1978). Furthermore, despite Applicant's

assertions that the CP decision is only preliminary, both

Commission prscedent and policy make it clear that the issue of

site suitability is essentially closed -- except for

significant new information -- af ter the construction permit

stage. See, e.g., Eouston Lighting and Poker Company (South

Texas Project, Units I and 2) , LBP -7 9 - 10 , 9 NRC 439 (1979).

This conclusien is consistent with the Commission's recent

!
.. . - _. . -_ -. - - -
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Statement of Policy on Conduct of Licensing Proceedings,

CLI-81-8, 13 .NRC 45 2 (1981) , calling for more complete agency" -

review and decision at the construction permit stage:

[I]n ideal circumstances operating license proceedings
; should not bear the burden of issues that ours do now.

. Improvement on this score depends on more complete agency
| review and decision at the construction permit stage.
: That in turn depends on a change in industrial. practice:
| submittal of a more nearly complete design by the
j applicant at the construction permit stage. -

-

Id. at 458.

While site suitability findings at the LWA stage are

generally based on a reactor of the general size and type

proposed, rather than on the proposed reactor, that distinction
.

'

renders the findings meaningless in the case of CRBR because no

reactor of.the general size and type proposed has ever been- '

'

licensed. The Board has no experience whatsoever which
'

provides reasonable assurance' that its partial initial decision
,

on site suitability 'will stand up af ter more thorough safety,

'

review. The Board cannot rely on its standardized assumptions -

i

derived from LWR experience. For example:

I
1) The Board ~cannot apply Part 50 design criteria to

CRBR because it has not yet been decided hhich of

j them apply to LMFBRs, or what additional criteria

should be applied to LMFBRs. (See, Transcript, March

| 30-31 Meeting of the ACRS Subcommittee on CRBR.)
i

. .

:
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2) The- Board can have no confidence that the proposed

source term for CRSR site suitability analysis (the '

standard LWR source term plus an addition of one

percent of plutonium inventory) is the appropriate,

~

one to use, as the CDA issue has not been resolved..

* -:

This last' issue requires some further discussion, as it-

'

is crucial to the LWA site suitability determination, and

graphically illustrates the implications of the Licensing
.

Board's ruling for the conduct of this proceeding. In order to,

determine the suitability of the site for a reactor of the

general size and type proposed, one must first determine the
,

1 .

appropriate site suitabili,ty source term. 10 CFR $100.11, f n. .

1 provides that a source term shall be established
,

based upon a major accident, hypothesized
for purposes of site analysis or postulated'

from considerations of possible accidental
; events, that would result in potential

hazards not exceeded by any accident deemed
credible. Such accidents have generally

i

4 been assumed to result in substantial
i meltdown of the core with subsequent release
! of appreciable quantities of fission i

. products.

The source term for purposes of assessing site

suitability is based upon a fission product release greater
,

than that associated with the most severe " credible" accident.

In the case of LWRs, it requires postulation of a substantial

{ meltdown, an event not considered " credible" f or purposes of

|
the LRR design basis. Thus, the source term is dependent upon|

|

_ . . - . , - - ,. . .. - . - -
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a determination of what is the maximum " credible" accident, so
,

that the source term can be set for a greater ' release. If a

CDA is credible, the source term, according to 10 CFR $100.11,

fn 1, must be greater than the release associated with the

maximum credible CDA. The. credibility or probability of the
>

CDA is strongly design-dependent, and one's conclusion about it
'

is strongly dependent on the confidence one has in the -

methodologies used to analyze the risks, i.e., the
'

probabilities of CDAs and their consequences.-

~

The best available data on probabilities and consequences

of CDAs is the available information and review to date on the

CRBR. As is the case for NEPA issues, supra, in order to make
'

our affirmative case on the mistakenness of the proposed sou'tce .-

term, ,Intervenors must use that available information on CRBR.

The Board's ruling forbids Intervenors to make that case.
.

! Applicants are likely to make their case for "d' signe
*

i

feasibility" on the basis of general findings based on

" engineering judgment," " positive" experience with LWRs or

other breeders (foreign or experimental) , and their reliability.

i program. Intervenors will not be permitted to attack those
i

general findings on the basis of negative experience or4

'

specific problems which have been identified in the CRBR review

to date because, under the Board's ruling, such information

will be considered " detailed design considerations which should

be deferred until the CP stage." The net. result, once again,

! -

.

. _ . . - -- ---- . .



_ _. - _ _ _ _ _

, , , ,

. .,

. .

-47-

is that the scope of the LWA-1 proceeding is limited to
' ~

' ~

Applicants' positive case. Intervenors submit 'that we ought* to
,

be permitted to make our relevant case in the manner we choose,

regardless of how Applicants make theirs.

Staff seems to be unsure as to whether the proposed

source term is final, or only preliminary. In questioning

before the ACRS Subcommittee on CRBR, a Staff member indicated

that the latter was the case:,

MR. MARK (Subcommittee Member): You said you will
possibly arbitrarily include some plutonium in the source
term. That takes more than melting, does it not? ' Doesi

that not take fuel vaporization?

MR. MORRIS (Staff) : The source term is a non-mechanistic
source term, and the only reason that I mention that it.

would involve some thing that could be connected to a CDA
'

would be that you would imagine a CDA would have to occur
* '

in order to get one percent plutonium inventory into_ the -

source term.
,

MR. MARK: You sure would have to imagine that.

(Laughter.]
,

MR. MARK: So it is a hypothetical source term, like the
hypothetical core disruption that goes with that.

[La ugh ter.') '* *

,
MR. MORRIS: It is chosen to provide a preliminary

| conservative bound to the kind of releases that could
occur in containment, and because it is preliminary it
has been chosen to be somewhat conservative.

|

Transcript, May 5, 1982 Meeting of the ACRS Subcommittee on

CRBR, at 530-31 (Emphasis added) .

In other contexts, Staff has indicated that the source

term postulated in the May 6, 1976 Denise-Caffey letter is

.

. ._ . _ _ _ . . _ . _ _ _ _ _ . , . . , , _ . _ . __ ., , , - , . ._ .m
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' firm. NRC Staff Response to NRDC et al. Eleventh Set of
~ '

Interrogatories, at 3-4, par. (d) . ' (Updates of these responses

have indicated no changes in this conclusion.) The very day

after he characterized the source term as " preliminary" at the.

ACRS, supra, the Staff 's Mr. Morris told Intervenors in.

deposition that the source term was not being reconsidered

because it is aiready sufficiently conservative. May 6, 1982

Deposition of William Morris by Intervenors, Transcript at 150

(See Appendix B). Mr. Morris conceded that the conservatism of

the source term is dependent on the conc 3usion that CDAs are

not credible, but maintained that it still might be found to be

conservative even if CDAs with energetics exceeding 1200

. _
megajoules were possible,. Id. at 15 1.- He admitted that the.

'

Staff could not be sure about that conservatism because they

have not done the analysis:

[MR. COCHRAN] : Then the conservatism with regard to the
source term is dependent on a conclusion that CDAs are
not credible events?,

[MR. MORRIS] : Yes. Ho wever, it is not. beyond the.

possibility that if CDAs were considered credible, that
the source term could still be found to be conservative.

[MR. COCHRAN]: You don' t know about it because you have
not done the analysis?

[RR. MORRIS] : That is right.

Id. at 152.

Mr. Morris' characterization of the source term as

preliminary to the ACRS seems more readily supportable. It

requires a considerable leap of faith to view the source term-

|-
,
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as final when Staf f admits they .have not done the analysis

which would affirm the sufficiency of its conservatism. Under .

the circumstances, Staff's assertions of conservatism of the

source term are utterly unfounded.

The Staff, with the concurrence of the Licensing Board,

proposes to make these final decisions on site suitability

without ever looking at the CRSR design to determine that the

source term chosen for the analysis in f act bounds the possible

accidents for this plant.

The Staff's present postulated source term is clearly not

bounding. The presence of one percent of plutonium inventoryH

in the source term implies CDA activity, since that is the only
mechanism for plutonium release. See ACRS Transcript, suora.

Hosever, the lack of conservatism of that source te'rm is amply,

' indicated by the fact that formerly the Sta'ff considered a

release including ten percent of plutonium inventory for the
so-called " parallel design. " *

In order to have any reasonable assurance that the site

suitability determination at the LWA-1 stage is correct, there
must be either 1) reasonable assurance, based on the CRER

design, that the postulated source term in fact bounds all

*
The Applicants originally submitted two alternative CRSR

designs; the " Reference Design" and the " Parallel Design." The
Parallel Design (described in PSAR Appendix F) assumed that
'CDAs would be included as design basis accidents. After
several consultations with the NRC S taff, the Applicants
withdrew the Parallel Design in PSAR Amendment 60.

,

:
,
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,

accidents considered credible for CRBR or, 2) the source term |
|-

. . .

must be made so conservative that it will bound any errors in j

assumptionsconcerningprobabliitiesofCDAs. By eschewing

both consideration of the CRBR design and adequate conservatism
~

in the source term, Staff and the Board make it impossible to

have any confidence in-the correctness of the site suitability

determination.

The confusion exhibited by the Staf f is, in f act,

embed'ded in the scope of the proceeding adopted by the Board.

If the Board finds that the site is suitable, that finding is

not preliminary; it is a final decision. All contentions as to

s'ite suitability will presumably be resolv.ed. We cannot-

imagine that the Board would permit reauthorization of site

! suitability contentions at the CP stage. Yet the calculations

necessary to determine site suitability are dependent upon use

of a postulated source term. As discussed above, the

: appropriateness of the source term for the CRBR is a question
|

of first impression which is intimately related to whether or

not a CDA is " credible." And, to complete the circle, the CDA

; issues will not be resolved with any. degree of certainty until

|
i the CP stage. Therefore, if the site suitability findings are

" final" at this stage, NRDC will never have had an adequate

opportunity to litigate them. If they are not final, the
,

entire proceeding is wasteful.
.

. . . - . - . - . -- , . . _ , . .- ,_ . - , , - ..-.-r
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Several f actors argue for much greater-than-usual.

-reliance on reactor-specific information at the LWA-1 stage of - -

this proceeding:

1) the lack of experience with similar reactors.
,

2) the lack of general design criteria for LMFBRs,

3) the lack of a reasoned basis for the decision to
exclude CDAs from the design _ basis, and uncertain
genesis of that decision, and

4) the uncertain genesis of the proposed radiological
,

; source term.

Special, more thorough treatment of first-of-a-kind projects

has' support 'in Commission regulations and decisions. Th e 10

t CFR Part 100 siting regulations explicitly re' quire cautious
+ -

'. application to such plants:
.

-

.

In particular, for reactors that are - -

.'

novel in design and unproven as prototypes
or pilot plants, it is expected that these
basic criteria will be applied in a manner
that takes into account the lack of
experience. In the application of criteria.

which are deliberately flexible, the
safeguards provided -- either site isolation
or engineered features -- should reflect the .

,

'lack of certainty that only experience can
provide.

10 CFR $ 100. 2 (b) . See, e.g., Public Service Compa.'E of New

Hampshire (Seabrook Station, Units 1 and 2) , ALAB-422, 6 NRC

33, 52 (1977). The cautious approach is also supported by the

Commission's ruling on another first-of-a-kind application in
"

; Offshore Power Systems (Floating Nuclear Power Plants) ,

CLI-79-9, 10 NRC 257, 262 (1979):

|

|

|
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We are not compelled to treat Class 9
'

'

accidents in precisely the same fashion in I

the floating plant application as we treat l
'

such accidents in connection with . . .4

land-based plants. offshore's equal
treatment argument applies only to parties
similarly situated. . Offshore's reactors
will be afloat unlike any other electric .

poser reactor . we have ever licensed. . . .
'

Their unique siting raises a host of issues,
of which the Class 9 issue is only one,

4

which 'c'1early justify our treating
'

offshore's application differently than we
treat an ordinary application. Therefore,"

i cur obligation, wh'ich we have fulfilled, is
to treat offshore in a f air and rational'

manner, but not necessarily in the same
manner we treat applications which belong in
different categories.

I The CRBR represents an infinitely greater departure from

land-based LWR experience than did the proposed Floating

Nuclear Power Plants. The design of an LMFBR differs radically

from LWRs. It has a power density in the core which is 4 to 8
,

! times that in an LWR, and consequently the possibility of a .

:

I recriticality event cannot be entirely discounted. Add to that
-

,

the peculiar properties of metallic sodium when it comes into'

contact with water, air, concrete, or' just about anything else

in the environment, and it becomes clear that the application
|

for CRBR deserves different treatment than that ordinarily'

i given applications for LWRs. The efforts of Applicants, Staff,

and now the Licensing Board, to reduce the LWA findings to the

absolute minimum in this case do not accord either with the law
~

or with common sense.

,

!

-
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III. THESE ISSUES ARE APPROPRIATE FOR DIRECTED
CERTIFICATION TO THE COM. MISSION

,

Normally, an interlocutory order would not be

appealable. 10 CRF $2.730 (f) . However, there are important

exceptions to this general rule for extraordinary

circumstances. A presiding officer may refer a' ruling to the

Commission when, .in his judgment it is necessary to prevent

detriment to the public interest or unusual delay or expense.

Id. In addition, a licensing board may certify questions to

f the Commission in its discretion or "on direction of the

Commission." 10 CFR 52.718 (1) , Public Service Company of New

Hampshire -(Seabrook Station, Units 1 and 2) , ALAS-271,1 NRC

478, 482.-83 (1975). The Seabrook decision a1so re. cognizes the
~ '

right of parties to petition for such certification, Id. at

483,, and "the right of the Commission . . . to have brought up to

it for consideration any question raised before a licensing
'

board which -is thought deserving of early dispositive
O

reso.lution." Id. at 482 [ Emphasis in the original.)

I '

Numerous decisions have established that interlocutory

review would be undertaken

where the ruling below either (1) threatened
the party adversely affected by it with
immediate and serious irreparable impact
which, as a practical matter, could not be
alleviated by later appeal or (2) affected

( the basic structure of the proceeding in a
I pervasive or unusual manner.

I Public Service Company of Indiana, Inc. (Marble Hill Nuclear

Generating Station, Units I and 2), ALAB-405, 5 NRC 1190, 1192

,

f
I

,
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(1977), Public Service Electric and Gas Company (Salem Nuclear
'

Generating Station, Unit 1) , ALA5-588, 11 NRC 533, 536 (1980).

The present question clearly falls within the second part of
,

this test. Here, the significant issue is the' Licensing

Board's excessively narrow view of the scope of the LWA-1

proceeding for this first-of-a-kind project. If that view is

allowed to prevail, the result will be a severely constricted

record that.will not permit the Board rationally to make the

LWA findings required by law. The basic structure of the

proceeding will also be pervasively affected in that

Intervenors will be prevented from making our affirmative case ;

2

I on NEPA and site suitability issues. The issue. deserves "early

dispositive- resolution", Seabrook, supra at 482, so that this
4

LWA proceeding is not so streamlined as to be made

meaningless. Moreover, the' Commission's inherent supervisory

authority over the conduct;of proceedings is extremely oroad.

The Commission has previously exercised this authority in

a ruling against Intervenors in this'very case. U.S. Energy -

Research and Development Administration (Clinch River Breeder

Re actor Plant) , CLI-7 6-18, 4 NRC 67 (1976). The Commission,'

intervening sua sponte to reverse an Appeal Board ruling '

admitting certain of Intervenors' contentions, stated:

While 10 CFR 2.786 (a) states the ordinary
practice for review, it does not -- and
could not -- interfere with our inherent
supervisory authority over the conduct of
adjudicatory proceedings before this
Commission, including the authority to step

4

!
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in and rule on the admissibility of a
contention before a Lice'nsing Board. -

A contrary view could seriously dislocate
.

the adjudicatory porocess within this agency
and would imply a delegation of authority
difficult to justify.

No party has a vested right to the
continuing effectiveness of an erroneous
Licensing Board ruling which happens to
favor it. In the interest of orderly
resolution of disputes, there is every

,

reason why the Commission should be
empowered to step into a proceeding and
provide guidance on important issues of law
and policy.

Id. at 75-76 (Citations omitted]. The instant question
,

presents very significant issues of law and policy for the

Commission. The Licensing Board's view of the scope of

; required findings for issuance of an LWA mi'ght be correct when
-

light water reactors -- with which there is considerable

experience and for which there are well-established design
criteria -- are being licensed. But, as shown above, it is a

severe distortion ok the purpose and intent of the LWA rule,
. e

and a violation of NEPA, to use the very same findings in the

LWA proceeding for a first-of-a-kind project such 'as CRBR. The

LWR /CRBR parallelism which seems to be the touchstone for the

Commission Staff 's whole approach to this project simply has
its limits. Commission intervention at this point is required

to clearly delineate those limits so that the remainder of tnis

proceeding is not premised on an erroneous view by -the

' Licensing Board.

,

1

6
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Timeliness
,

Intervenors anticipate a protest tnat this petition is

'out of time, and that Intervenors have not complied with the

provisions for objections to Prehearing Conference orders in 10
,

CFR 52.752 (c) . Intervenors concede that, but urge that this--

^

petition should not be rejected on those technical grounds in

light of significant nh information we have become aware of
,

since the Order' was issued and the time for resolution of these

issues prior to commencement of the adjudicatory hearings in

August..'

Since the Order was issued, Intervenors have deposed the
'

Staff and obtained' the transcripts of several pertinent ACR3

7-~ meeting's dealing with the very issues in controversy here. As
- ~

Intervenors' citations to it above show, that newly acquired

information has made it much more apparent for the first time
'

a
how 'little the Staff actually knows about the foundations for'

' decisions regarding the CDA and other issues, and how sparse
'

*

Staff expects the LWA-1 findings to be. In addition, there is

only now a fu' 1 complement'of Commissioners and the time is1 ~

b therefore appropriate for the Commissioners' consideration of
3

.these issues of first impression. The Commission stepped in

; sua sponte during the earlier incarr.i-ion of this proceeding to

) \ p .pravent what it considered too broad-ranging an inquiry. Its,
'

involvement is more important now, when the Board is moving

toward a hearing that would undermine the intergrity of the'

,

|

'

.

!'

!
-
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licensing process by purporting do determine site suitability-

and compliance with NEPA while leaving unresolved what are

conceded by the technical community to be the crucial issues

related to the CRBR.
.

As the Licensing Board had already received Statements of

Position concerning . these issues from both Applicants and

Intervenors, and spent an entire day in conference hearing
i

arguments of ' the parties and ruling on the issues, Intervenors
1

submit there would have been no utility in. filing objections

with the Board as provided in 52.752 (c) . More to the point,

: the issues in controversy in this petition are of first

impression and raise issues of law and policy -- the proper

i interpretation of the meaning and.purpcse of the LWA rule in
,

the context of the CRBh proceeding -- which it is the province

of the Commission, nct the Licensing Board, to decide.
'

In the alternative, the Commission may consider this as a
4

,
petition for a waiver of the LWA rule as interpreted by the .

l Boar'd. 10 CFR S2.758, Consideration'of Commission rules and

! regulations in adjudicatory proceedings, provides, in pertinent
|
| part, as follows :

(b) A party to an adjudicatory proceeding involving
initial licensing subject to this subpart may
petition that ene application of a specified

i Commission rule or regulation or any provision
| enereof, of the type descriced in paragrapn (a)

.of this section, be waived or an exception made'

i- f or ene carticu lar croceedinc. The sole cround
~

f for a petiton for waiver.or exception shall be
that special circumstances witn respect to the
sucJect matter of the particular proceeding are

.
.

i
'

c
, .-....--. - - - - . - . - - - ., _ - . . . .
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.

such that applic' tion of the rule or regulationa
(or provision thereof) would not serve the

'

purposes for which the rule or regulation was
adopted. The petition shall be accompanied by an
affidavit that identifies the specific aspect or

- aspects of the subject matter of-the proceeding
as to which application of the rule or regulation
(or provision thereof) would not serve the
purposes for which the rule or regulation was
adoopted, and shall set forth with particularity
the special circumstances alleged to justify the

. waiver or e'xception requested. Any other party
may file a response thereto, by counter-affidavit
or otherwise.

(c) If, on the basis of the petition, affidavit and
any response thereto provided for in paragraph
(b) of this section, the presiding officer
determines that the petitioning party has not
made a prima facie showing that the application;

i of the specific Commission rule or regulation or
provisions thereof to a particular aspect or
aspects of the subject matter .of the proceeding
would not serve the purposes for which the. rule
or- regulation was adopted and that application
should be waived or an exception granted, no
evidence may be received on that matter and no
discovery, cross-examination or arc ument alrected
to the matter will be permitted anc the presiding
officer may not furtner consider the matter.

1 (d) If, on the basis of the petition, affidavit and "
any response provided for in paragraph (b) of

,

this section, the presiding officer determines
that such a prima -f acie showing has been made,
the presiding of ficer shall, before ruling '

theron, certify directly to the Commission for
determination the matter - of wnether the
application of the Commission rule or regulation
or provision thereof to a particular aspect or'

aspects of the subject matter of the proceeding,
,

in the context of this section, should be waived
or an exception made. The Commission may, among
other things, on the basis of the petition,
affidavits, and any response, determine whether,

the . application of the specified rule or
regulation (or provision thereof) should be

:
waived or an exception be made, or the Commission

i

i may direct such further proceedings as it deems
appropriate to aid its determination.

.

4

| -

;
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The " standard" inte'rpretation of the LWA rule in LWR

cases which allows finding's on the basis of " design '

feasibility," when applied in the CRBR case, does not serve the

purposes for which the LWA rule was adopted. Intervenors,

thus, do not challenge 10 CFR $50.10 (e) , but rather the
,

interpretation of that rule as argued by Applicants and Staff
,

and adopted by the Board.

The-LWA rule was adopted to:
,

1) provide structure to the previously ad hoc procedure
for granting applicants the right to perform limited,

work at their own risk prior to issuance of a'

construction permit:-

2) facilitate public participation in that process;

3) assure appropriate consideration o.f NEPA matters; and
i' 4) provide for timely decision-making.

,

l

| 39 Fed. Reg. 4582 (February 5', 1974). The Board's application
|

of the " design feasibility" standard from LWR cases and its

refusal to allow Intervenors to inquire into CRSR-specific data

at the LWA-1 stage in the instant case clearly does not further

the purpose of f acilitating public participation in this

process, as it effectively prevents Intervenors from making our

affirmative case concerning the NEPA and site suitability
issues. The Board's ruling also prevents appropriate

consideration of NEPA matters, as it does not permit thorough
| consideration of the environmental impacts of the proposed
|
| action. See sucra pp. 22-4 2. Thus, the Board's interpretation

t
of the scope of LWA findings does not serve the purposes for

which the LWA rule was adopted.

.

* - - - - - . - _.- , - , . , . . . , ,._ ... - - . . _ , , - - - . - , , - . , - - - . , -. . , _ . .
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While- 10 ' CFR $2.758 (b)- (d) does not provide,
- -

.

, in so many
,

-terms,-for waivers or exemptions from agency interpretations of '

rules -under special circumstances, these rules do make it clear'

that it is the Commission, . rather than the Licensing Board or-

Appeal Board, which is ultimately- to determine the
'

appropriateness of the application of Commission rules and
.

regulations -in particular circumstances. 10 CFR 52.75 8 (d) ,
,

4

Metropolitan Edison Company (Three-Mile Island Nuclear Station,

Unit No. 1) (Res tart) , LBP-80-lX, 11 NRC 37, .3 8-4 0 (1980).

Since the " design feasibility" standard derives from agency

: case law rather than the regulations, it is appropriate for

Interve.nors to question this interpretation.as applied in the

instant case, and to ask the Commission to resolve the- -

question. -While $2.758(d) provides that such' petitions should
- first be brought before the Board for certification, such a

request would clearly be futile and wasteful of time.

Finally, favorable action by the Commission on this

petition will not necessarily delay the proceeding. There is

yet time for full discovery on the issues in Intervenors'
;

! Contentions 1, 2, and 3 prior to the commencement of scheduled
|

adjudicatory hearings on environmental and site suitability

issues for CRSR in August. While full consideration of

Contentions 1, 2, and 3 at the LWA-1 hearings might be expected

to prolong the actual hearings somewhat, that is certainly no

argument against compliance with the legal. requirements for LWA

i

b
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and NEPA findings. "Such administrative costs are not'enough ;
- ,

to undercut the Act's requirements that environmental
.

protection be considered "to the fullest extent possible. . . . "

Calvert Cliffs' Coordinating Committee v. United States Atomic

Energy Commission, 449 F. 2d 1109, 1118 (1971).

.

.

e

' *

*

b

d

.

i
*

,

e

<
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Conclusion

The severe limitations which the Licensing Board'has - -

placed on the scope of the LWA proceeding with respect to

Intervenors' Contentions 1, 2, and 3 prevent compliance ;

with the requirements of NEPA, prevent the Board from being
'

able to make the required findings for issuance of an LWA

under Commission rules, and greatly enhance the possibility

that the Board's LWA findings will ultimately prove incorrect.

The Board's serious misreading of the law and Commission

regulations calls for the Commission to exercise its inherent

supervisory authority over the conduct of this adjudicatory
.

proceeding. -

-
.

. . .. . . . . . . . .. -

*

Respectfully submitted,
(

' -

.

EllW'eiss
HAPMON & WEISS
1725 Eye Street, N..W.
Washington, D.C. 20006

i (202) 223-9070
i

N
M aara A. Finamore
Natural Resources Defense

Council, Inc.
1725 Eye Street, N.W.
Washington, D.C. 20006
(202) 223-8210

Dated: June 11, 1982
Washingten, D.C.
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APPENDICES

-

The Commissioners'. copies of this submission include here the
-

following appendices:

Appendix A-- April 22, 1982 Order Following Conference withr

Parties

Appendix B-- Transcript, Intervenors' May 6,1982 Deposition
of NRC Staff (selected pages)

Appendix C-~ Applicants' Statement of Position in Regard to
NRDC Contentions 1, :2, and 3 (4-15-82) .(selected

-pages)

Appendix D-- Transcript, April 20, 1982 ASLB Prehearing;

Conference for CRBR Proceeding (selected pages)

Appendix E-- Tr anscript, March 30-31, 1982 Meeting.of the ACRS
Subcommittee on CRBR (selected pages) .

Appendix F-- Tr anscript, May 5, 1982 Meeting of the ACRS;

Subcommittee on CRBR (selected pages)

In each case, the " selected pages" which are included in these ,

appendices are those which are cited or quoted in the text of ,

this submission. !
,

i
<

l

i
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2 BY 35. FINA30RE:
'

3 'O The answer is "no"?

4 A I don't think tha t they are. I d on' t think

5 that ther f all within the range of what one considers as

6 the general sira and type when performing ths CSSR LVA-1

7 review.

8 MS. WEISS: Perhaps we should note for the
.

9 record that Mr. Cheek c2me into the room. Would you

10 identify yourself f or the reporter? Would you all

' o keep a record of11 identify yourselves? We are trying t

12 who is coming in and out.

13 MR. LONG: I as John Long, NRC.

14 ER. GOESLER: I am David Goesler, Westin ghouse

-

15 Electric Company.

te Ms. SHUTTLI70RTH : I'as Peggy Shuttleverth,.

17 NRC staf f. ,

18 ER. CHEEKS I am Paul, Cheek, NRC staff.

19 35. WEISS: I have just a couple of more
|

20 questions, five minutes maybe, and I understand your
.- - _ . .- ..

21 naeds.

ST MR. CDCHRAN:22
.

; 3 Q In your caview of the LW A-1 are you saking a
i
! 24 judgment with cegard to the feasibility of siting a

25 spec *run f reacters of the general sire and t7;e, or

As. USCN AUCENG C:MP ANY. ;NC.
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2
R 1 A I think some of the changes that have been?

N 2 proposed are known, and they are in the PS AB. It isn't
'

'

u.;

02 3 th a t they are not known. We do not depend upon them for
''

%
rr

s 4 naking the findings.

5 Q The purpose of the IWA-1 is you vill not

f a deter =ine whether in fact the design changes 'that have
D
y 7 heen propos'ad acnieva the objectives'which were outlinad'-

? us,a ..iile
*

3 7 a in the -4;;'.e;et That is, do they allow the casa to meet'

ut '

'S 9 the sourca terss?
k( to A No.
:

$ 11 BY HR. COCHEAN:

?.j 12 Q Are you reconsidering some of the objectives:
.j*

13 or requicaments as outlined in the Denise letter? For,

3w 14 exampie, whether to allow this after 24 hours?+
B -

9 15 A Yes.
I

to 'B Y 35. FINA NCRE:
4 .

h 17 Q You are reconsidering the source ters?

13 A No.
.

.

% 19 Q Why is that?

h
a 20 A We think the source ters as it was previousirx

* *.% . . - . . .

+ 21 identifiat is sufficientir conserva tive to aset all$
1 22 credible design bases on accidents, and to include aw
M
n 23 consideration of some core zelting as prescribed by th ew
$t

R
'

24 requistions and therefore it is sufficient.
D
4 25 Q That is your conclusion, that it is
JE

.y
5 ,

S'

AL:EMCN ag? carne c:urnNY. :NC.
d3 aco vtRe:NIA AVE $/#. WASMNOTCN. 3.C. *CO24 #A IID*f;WI
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$
h 1 still ansvar that question.
.$g

2 0 Then the conservatiss with regard to the.-*-

b ' '

i 3 so urce term is dependent on a conclusion that CDAs are
a -

'f 4 not credible events?
..

b 5 A Yes. However, it is not beyond the
,1

i
3 6 possibility that if CDAs vera considared credible, th a t j
i the sourcs ters could still be found to be conservative.[.j 7 ,

) 8 C You don 't know about it because you have not !

P
'- ..

~:' s done the analysis?

10 A That is right.

3
3 11 B Y .5 5. WEISS:
,

1
a 12 Q Nov ve can move onto about page 29.
d ..

,Can you tell me-whether core disruptive _ .j . 13' -
,

14 accidents are currently treated as design basis *

5j 15 acciden ts in the French Phenix breeder?
6

E to A I don't know.
d

-,

1 17 0 And Super-Phenix 7
3
J ta A I don 't know.

. .
.,

3 ST ?.E. COCHRAN:1g
2

A 20 Q Do you know about any foreign reactor?
,

b - ... . . . . . .

l
'

A Iss.21

)
'

22 Q D0 Tou know about any domestic reactor other
4
-

3 23 than the C33R7
E
3 24 A I think f or the reactors they have not been
i

15 considered as deviates.f
f
a

l
'i
$

1 AL:U scn an.ac n tuo c: u rsus,tn c,

J

\ 1 u:o vinciNIA Avr 3.w. wAssiNorcN. 0.c. :=:4 c::a ss4.::4s
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- APPENDIX C.

a/15/82
-

UNITED STATES OF AMERICA ,

NUCLEAR REGULATORY C0!it:ISSION
.

) -

In the Matter of )
)

*
).

UNITED STATES DEPARTMENT OF ENERGY )
)

PROJECT MANAGEMENT CORPORATION ) Docket No. 50-537
)-

TENNESSEE VALLEY AUTHORITY )
)

(Clinch River Breeder Reactor Plant)
)

APPLICANTS' STATEMENT OF F3SITION
IN REGARD TO

NRDC CONTENTIONS 1, 2. AND 3

. . ,

Pursuant to the Board's instr'uctions at the

Prehearing Meeting of Counsel on April 6, 198T /' the United .1

Scaces Department of Energy and Project Management Corpora-

tion, acting for themselves and on behalf of the Tennessee

Valley Authority (the Applicants), hereby file their State-

ment of Position in regard to NRDC Contentions 1, 2, and 3.

The Board directed the parties to present their

specific positions on which subparts or issues within NRDC

Contentions I, 2, and 3 should be deferred until after the

1/ Tr. 464-65; 467.
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3. Soecific Posicions
. . .

Concencien Ia):

1. The envelope of.DBAs should include the CDA..

a) Neither Aoplicants nor Staff have
demonstrated through ecliable da'ta that
the probability-of anticipated tran-
siencs without scram or other CDA ini- i

'

tiators is sufficiencly low to enable
'

-

CDAs to be excluded from the envelope of
DBAs.

'

While Concencion la) broadly questions whether or

not HCDAs should be included in the envelope of design basis'

accidents, che scope of the concencion must be limited for <

5 .

j che purposes of an LWA decision. It is only necessary for

that decision to determine whether cher's is reasonable-

assurance that initiators of HCDAs canjbe made.sufficiently
'

improbable chac HCDAs are excluded frem the envelope of

design basis accidenes. Specifically, the inquiry should be
,

confined to consideration of whether it is feasible to

design CRSKP to make HCDAs suffi,ciencly improbable that.they
i can be excluded from the envelope of design basis accidents

,

for a reactor of the genera 1 siza and cype proposed, in
,

light of the following:
,,

, 1. The major classes of accidenc
1 initiators pocencially leading to

HCDAs. ,

1

2. The relevanc criteria to be imposed
j for the CF.BRP,.

; 3. The scane of* technology as it
relater to applicable design
characteristtes or criteria.

'
f

f
'

'

' .

. - . . . _ , . , _ . . - _ _..,m ._ . _., , ,. .. . . - . _ _ _ . . , ,,



. .

* - ' APPENDIX D
* , 7

. . -

'

Oa
*
. . :. . *

.

| 1
g UNITED STATES OF AMERICA

*

j 2- HUCLEAR REGULATORY COMMISSION
- - *

\
'

3 -
- - -

4 ATOMIC SAFETY AND LICENSING BOAFD
.

5 - ------------------x

6 In the Matter of t :

7 UNITED ST3TES DEP ARTMENT OF ENERGt :

8 PROJECT M AN AGEMENT CORPOR ATION : Docket Number
i

I 9 *

: 50-537

to TESNESSEE V ALLEY AUTHORITY :

11 (Clinch River Scender Reactor Plant) a
*

!

i 12 -------------------x
,

13 Nuclear Regulatory. Commission
.

14 Roos 550.

,' 15 4350 East-West Highway

16 Bethesda, Maryland

17j Tuesday, 20 A pril 198 2i

18 The conf erence in the above-en titled ma tter-

19 was convened, pursuant to notice, at 9:00 a.m. .

20 BEFORE:>

21 NARSHALL E. MILLER, Chairman

22 Gustave A. Linenbecger, Jr., Member

23
1

{ } 24

25

AL. :LMSCN ALeCRT'.NQ COMP ANY. INC,
i
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(, 1 the basic point of difference.-

2 JUDGE MILLER: All right, state it again and ,

3 ve vill look a t it and comnent on it.,,

Q'-
4 MS. WEISSa It's their position that the only

issue which can be raised for the LNA is whether it is5

6 feasible to design a hypothetical breeder reactor such
,

7 that a CDA could be excluded from the design basis, it's
a probability had been made sufficiently lov that it could
9 he excluded from the design basis.

10 JUDGE MILLERS You say a hypothetical
.

11 reactor. You have told us there is none in this first
12 of a kind, so I wo'ld say in any kind of fast breederu

13 rou are saying the same thing, aren't.you? Is that
* 14 supposed to have some significance or not? You are

15 saying nothing unless you are saying something you are
16 not delinenting.

17 ES. WEISS: I think it's significant. For ',

18 exaspie, when this case was originally brought before-

19 you there were two designs.

20 JUDGE MILLE 3a Yes, alterna tively, and there
-

21 was a question we were going to explore into whether you
*

22 could still have the two or not. That was an ongoing

23 issue that we had not yet rulad upon. That was five

'id[l 24 years ago. I don't see how that has any bearing upon
25 where you find yourself now.

r

'

M.DEASCN REPCRTING CCM#ANY,INC.
-
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1(, Nov ve stated four things. Ms. Weiss's first
-

,

2 point is we are looking at crite ria only. That's not

3 true. Criteria is one of the four.,,

Q.t
4 Secondly -- and here I have to extrapolate

5 somewhat on the Intervenor's position,. I am not sure I

6 understand it as expressed, but they say ther vant to
.

7 look at everything, all analyses. Wha t we are

8 suggesting is, for example -- and it is jusping ahead,
9 but they have already said it -- they want to get in to
to the reliability program. Well, that is Contention 18.

11 We are prepared to address that. The details of the

12 r:11 ability propria are things of a very specific design
. .

13 nature that would come in.as a confirmative RCD program
ke 14 at the CP or even the OL stade. So ve think tha t you

15 can define a scope here based on the four parameters of
-

16 feasibility principle and a reactor of the general size

17 and type. *

.

18 . In particular, let me empharize one thing that

19 Judge Miller's question pinpointed and I think indeed,

20 stripped awa y here. Ihere is a fundamental legal flav

21 in the Intervenor's argn=ent. It is now on the table.

22 The Intervanor said with an LWR, in the LWA regulation

23 context, you can look at previous LWRs. The question

([!; 24 was, vall, wha t did you do when LWRs were new? The,

25 answer vasn't very clear. The fact is when LW?s were

i

v

|

|
.
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4,, 1 you have mixed' questions of environmental and,

2 radiological health and safety matters, as you do everyo .

13 time you have an LWA, it is perfectly proper to make th e !
\ ;. is

I4 findings that that Board did in confronting the,

5 situation such as Appendix I. That is, you don't have

6 to complete the C? review; you have to make the findings

7 that would be required at the CP stage in order to make-

8 a decision of whether or not an LWA should be issued.
'

9 Rather, as the Board summarired on pages 432, u6 t of

to that decision, you need to make three findings. ,The
11 first finding I might indicate is really a sum' mary of

12 the four specific findines that the Applicant just
13

kb"

_specified on page 12.
f 14 JUDGE MILLER: Which vere the pages of that

.

15 decision?
,

I * ..

16 ER. SWAHSON: The general discussion of the

17 Board is at 2 NRC 442. This is again their dealing with .

18 compliance, vit Appendix I., .

i 19 JUDGE MILLERS River Bend?

20 23. SWANSON: River Bend. Thon they summarize.

21 those findings again on page 461. This is a case we
*

22 cited in our letter of April 16. The first finding is

Z3 not that the design complie,s with the requiations or
t-

gg,F 24 that it is properly designed, but cather whether or not

25 there is reasonable assurance that the plan t can be
!

w

r
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,

1( construction permit, are made at the radiological health
-

2 ani saf e ty hearing..
-

3 I think when Ms. Weiss argues tha t the record_,

ow
'

4 is closed at the environmental stage and it would take

5 significant new info rma tion to open it, and arguing tha t
<

6 that is the basis for going all the way through the CP,

7 findings now, just runs counte's to this approach ~taken
; 8 by the Commission in its regula tions on the Boards in

9 deciding whether or not applications comply with LWA
to regulations.-

*

:
1

j 11 Ihat is, my understanding of the NEDC approach!

j 12 is that you cannot preclude the possibility that the,

.

, 13 a,pplican ts migh t fail at the CP stage to demonstrate
kJ 14 that in fact the CRBH design does in f act c smply' ** i t h

15 the regulations and comply with whatever requirements we;

; 16 assume they comp.ly with at the LWA stage; that you have
17 to go through the -- reverse the process and go through
18 the full CP radiological health and safety

1

19 considerations now. And then if you can find that ther
20 can do all,that, then as a sort of lesser included
21 finding you can find that there 's also reasonable -

22 assurance that the plant can be designed, and' therefore
4

23 an LWA finding can be made. There is just no basis
4

([} 24 for twisting the requirements that way.
i -

'

25 We subatt, as we have stated previously, that

e
. .

A4.DEM3cN AEPCATING COMPANY. INC,
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kg, 1 ES. WEISS: Mr. Chairman, I would like to-

*

2 briefly respond to that, if I may.

3~ JUDGE MILLER: Yes, you may.,,

. .g,
4 55. WEISS: The staff continuously misstates

'

5 our position . I j ust don 't know if they don' t

6 understand it or if they like to state l't in a var that

7 makes it easier to dismiss. To cite River Bend, River

8 Bend said it is not required that the Board make

9 findings as to whether the specific design conforms to

to the radiological health and saf ety requirements of Part
.

11 50.

12 JUDGE HILLER: Which River Hend?
13 MS. WEISS: That is the River Bend decision,

b 14 cited by --

15 JUDGE MILLER: Well, you know there are two or

16 three here. You cite them all over the place. There is
.

17 6 MRC, for example, which went into the 6 NBC 760 in--

18 the River Bend, and it has got some language in there

19 that could have some applicability, so River Bend is

20 getting to be generic.

21 MS. WEISSa The one I as citing, I understood

22 them to cite, was L3P 75--

23 JUDGE MILLER 4 Licensing Board Panel

kh 24 decision. And what was that? 2 NEC7 What is your
.

25 cite?

.

w
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1 of the controversy.
,

2- 35.. WEISS: Yes. That is the heart of the
-

3 con tro ve rsy .em
1

TU.' l
4 JUDGE HILLER: Well, then, when you define it,

5 use the sa'ae terms that they are using, and vice.v.ersa.
6 You are giving me apples and oranges. You may get fruit

7 . salad,)but you won't get very far into delinesting

8 issues. -

9~ H5. WEISS: I am just trying to first discard

10 wha t is not before you.
'

11 JUDGE NILLER: Tell me what is before us, and

12 ve vill discard those things that do not come within
'

13 that.. .

b
14 MS. WEI'SS: You need to make a finding that,

15 A, there is reasonable assurance that a teactor of this

16 general size and type be located at this site. In order
.

17 to do that, you have to determine whether the source

18 term is appropriate.
.

19 JUDGE MILLER: I ask you again to define -- I

20 don't want to use shorthand. What do you mean by

21 " source tars as appropriate"? What does that mean in

22 this proceeding?

23 MS. WEISS: Well, maybe we should get the regs

(e) 24 out.

25 JUDGE HILLE3 Vell, I as villing to let you
,

w

A1.DERSCN REPCRTING COMPANY. INC.
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1(g, postulated rolessas of radioactivity into the secondary-

2 containment, and under the 10 CFR 100 regulations is e-
,

3 requirement that that release for purposes of assessing,,

43' '

4 the suitability of the site should not be exceeded by
5

5 any accident deemed credible.

6 Now, I would very much af ter the racass like
4

7 to walk you through the chronology of the last two years

8 very quickly to show you the extent of the argument

9 between staff and applicant over these particular

10 issues. Should the CDA be a design basis event? What

11 should the source tera be? There was great dispute all

12 the way through mid '74 prior to even docke ting the'

13 license through*'77, and it still has not been resolved
,

'* 14 specifically for the CRBB.

15 Now, if you look back through some of that

16 correspondence, you vill see statements t, hat I totally
17 agree with, and they go to this effect. If we continue,.

i 18 the phenomenon and scenarios associated with the
i

19 accident are complex. The uncertainties of these are,

1

20 neither addressed by technical information nor enveloped
.

21 by conservative assumptions. We would continue to

22 believe that satisf actory resolution of this problem can
i

23 be achieved through a combination of approved design;

N, 24 base, on meaningful data, conservative engineering

25 assumptions where uncertainties are large, and research
.

v
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(, 1 issue, at the LWA 1 proceeding. We want to be able to
-

2 go back and use all of the available information
,

3 developed to date with the specific reactor in makingmm.
q.;

4 our presentation to the Board as to whether one has

5 reasonable assurance that for a general reactor of the
(

e size and type one can do a limited work authorization.
,

.

7 JUDGE MILLERS Well, what limitation is there..

, a on a lialted work authorization of this type? Why do we

9 have to go over the minute detail of everything that has

10 transpired in the last six or twelve years in order to.

1' have this more limited type of inquiry?
.

12 MR. COCHRAX: You don 't have -- it is obvious

13 tha t I as not going to be wasting my time looking at_

g. .
.

.

14 minutia that I think the Board is not going to be

15 reasonably persuaded by at an LWA 1 proceeding.

16 However, the staff and the applicant are defining these
.

17 quidelines for purposes of scoping discovery in such a -

18 vny that they can come back.and object to me asking any
,

19 question on, say, the realiability progras which goes to

20 the RCD program necessary to determine whether one has

21 ressonable assurance you are going to be there by the CP

22 stage. There are programs like documented in a document

23 called CSBR P 1, which is similar to s Rasmussen analogy

(;_te,'
.

24 for the Clinch River reactor, specifically for the

25 Clinch River reactor.

.

*
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1 to the CRBR, because I think that is the best type of
.

2 data to usw.
3 JUDGE HILLER: I know'you want to look at agg, .

Jr
4 lot of things, Hr. Cochran. We have got 1,000

5 interrogatories pending now, and Lord knova how many

6 sore that are going to be backad up pending this
7 afternoon, but let's get right do,vn to the gut factors.

8 What are the things you think are really necessary for
8 the Board to look at? I have asked you about these

10 four. What about the first one, Number 1, the safor

11 classes of accident initiator potentially leading to

12 CDA's. Is that reasonable?
'

13 MR. COCHRANs One should' he able to look attLa
'

all'of these things, but one should be able to look at14

15 sore than that, Judge Hiller.

16 JUDGE MILLER: All right. Never mind the

17 history at the somen t. Let's get right down to the

18 "soce". Give se the description, give se the
., .

19 parameters. Let's have it in a nutshell.

20 Mt. C3CHRANs All right. Let's give some

21 examples.

22 JUDGE MILLER: Before you give se examples --

23 MR. CQCHRAN In October of 1974, the

([* 24 applicants issued a document identified as Ward

25 D -0 0 5 -3 . That is a Westinghouse document in which the

v

ALOEASCN A4 PORTING COMPANY, ENC.
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kyr 1 sufficiently different from what one has determined one.

.2 can achieve in terms of. reliability through the light
f. 3 vater reactor ~ analyses of anticipated tesnsients without
(it

4 scram.,

8
.,

(Board conferring.) '

! 6 JUDGE NILLER: Just as a matter of
1

! 7 information, let ne interrupt you for a . moment. I will
4

i 8 give you a full opportunity to go back. 'Jhat is the

9 status of the Board 's report in terms of the current,

10 present, and future issues in terms of this proceedins?,

.

11 Tell us very shortly and quickly. I would like to hear1

12 both the applicant and staff on that, and then I would
13 lik e to get back to Mr. Cochran.

-
1

Y No
j 14 ( P ause. )
i

-

15 MR. EDCA2a Mr. Coeser can answer that
18 directly, Judge Hiller.

*
17 3R. GOESIIs Judge Miller, I believe that the,

,

18 reference report has been superseded by the submittal of.

i,

!

! 19 Appendix C, the last suhaittal of Appendix C to the PSAR
, ,

! 20 that was described , the applicant's current as of that

! 21 time reliability program. Tha t would have been in the
22 neighborhood of 1976 or early '77. I don't resember the |

: 23 exact da te of tha t revision.
4 g

| Nu 24 HR. COCHRANs I don't dispute that.
4

! 25 JUDGE mille 3: All right. I had asked you nov
! i

kw

i
;

f.
'

*
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g, 1 Rasmussen reference design. The parallel design and the,

2 reference design submicted by the applicant in the 1975-

,|

3 period had different source terms, had different source,

4 terms. |

5 JUDGE MILLER: Are you aware, Dr. Cochran,

6 that the Board was not going to allo w that to continue?

7 ER. COCHRANs Not going to allow what to,

.
3

8 continue?
9 JUDGE NIllER : The two. Why are va going back

to over something the Board at that time was not going to
,

! 11 permit to be the subject of inquiry? Cet to the present.
4

j 12 HR. CCCHRANs Because the source term is

13 relevant. The designs that were submitted are relevant
i: '~

,

14 to the question of what the source term should be

15 today. let me just finish the argument. They submitted

j to two designs with different source terms. Then the staff
i

; 17 did their own analysis subsequently, and they proposed
|

18 two different source terms, and the source term was
,

,

19 resolved by the staff on May 6th, 1976, in a letter from

20 Denise DeKalb. The applicant then appealed that
1
! 21 decision, asked for different source terms. They
.

! 22 appealed to management and they lost.

i 23 Now they want to ccme in and argue, I presume,
a,

(1# 24 with regard to a hypothetical reactor for the purposes
|

25 of the suitability of the site whether their source term

%v

.
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16 - 1 MR. COCHRAN4 We are trying to determin e what
-

2 the scoping credible accident is for purposes of
,

3m., assessing what the source tern is. Nov, if I.can
9

4 convince the Board that a CDA, core disruptive acciden' ,
!

5 is a credible event, and that it should be in the design
!

6 basis, then I can perhaps convince the Board that one

7 should not he talking about the reference design for-,

8 purposes of licensing the Clinch River reactor and

9 assessing the suitability of the site, but one should be

10 talking about the parallel design as well. After all,.

'

11 that is the more conservative of the two designs, and --
'

! 12 JUDGE MILLES: Wait a minute. I as not

I 13 following you there. Why do we have to go through that
h h- 14 tedious exercise? The issue is what the proposed design

.

i

'

I 15 is, with the limitations that are built in, the f ullness
'

'

16 of the scrutiny that is there, but that is really what

17 ve are looking at.
:

..
,, ,18 nda ER. COCHRAN Excuse me. The issue is, whati

(

19 is the source toca tha t one should assume for purposes
1

20 of assessing the suitability of the site for a reictor

21 of the general size and type. Is it the source term for

22 the Phoenix resctor? Is it the source ters for the

23 British reactor? Is it for the CRBR reference design?

(h 24 Is it f or the pars 11e1 design? Is it only for the

25 ref erence design and not for these other designs? I,

| Nw
:
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1

, ({) '1 JUDGE MILLER: Mr.' Edgar -- ve vill take about

2 a 10 or 15 minute recess, and then we vill ask Mr. Edga r
, ,

3 and Mr. Susason to respond to the position that is now,,,
e.~ .'

4 being delineated by Dr. Cochran.

5 (Recess.)

6 JUDGE MILLER: We vill resume please..

.,

#7 Had Dr. Cochran finished?

8 ER. COCHRAN: I will ask Ellyn to finish for,

. .e.;
10 JUDGE MILLERS Ms. Weiss.

..

,

11 MS. WEISS I have been thinking in 'the recess-

12 about the Board's remark that it has never been the

_
13 Based position that we cannot rely' on the CRBR

.st*.

' %6''

14 inforsation in the record. *

:

15 JUDGE NILLER: That you can't rely on it?
,

: .

! 16 Wha t do you mean?

17 MS. VEISS I understood the Board to have' .

i

18 said, I thought, the issue was to what extent can we

19 bring before the Board questions relate to all of the.

,

20 analyses which have been done for the CRBR because that
7

j 21 is the only basis of information we have.
:|

22 JUDGE NILLERa If it is relevant, you can. We

23 had a question about relevance in scope.
' .=

yyl 24 ES. WEISS Eight. And looked some more at

2' that page 13 of the Applica n t's argument , and it stcikes

v

'

CUSCN AEPCATING COMPANY,INC.
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-kgr 1 reactor core, whi:h our information indicates is the
,

2 most recent work on assessing CDA energetics, asking

3 them to 1 dan tif y what they will review for the LWA, wha t,.

(2
4 they intend to rely on for the LWA, whst they vill

: 5 review at the CP stage.
.

6 I would ask whether the parties think, whether

7 the Licensee believes that tha t is within the scope and
~*

8 oucht to be permissible discovery, and the Staff, or,

'

9 whether it isn't. We have also asked for production of

10 the documents which are ~ ref erenced in that G.E. report
.

11 because that is the kind of thing that we intend to

12 explore on discovery as a basis f or cross-e xamina tion
,

13 and for tha direct case on the analyses of CDAs.
,

Nv' 14 I think it would be useful, certainly , for us

15 to find out whether the other parties think that that is

16 permissible discovery at this stage. If it is, maybe we,

17 could decide that we vill move beyond that question. *

18 JUDGE MILLERS Mr. Edgar.

19 MR. EDGAR: Let me try to go back and address

20 several of Dr. Cochran 's points first, and then I will

21 proceed to address the point which counsel just made. I

22 must confe'ss that when I read NRDC's pleading, that I

23 .had some difficulty in capturing the precise nature of
|

(b>) 24 their diff erences with us, but a f ter hearing Dr.

25 Cochran, I think we ar.e a little bit better able to

w

,

1
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.(,[ 1 involves Contention 2, and specifically. Subparts (a)

2 through-(c). If -ye can distill the thing to a point of

3 f undamental difference, it is the Applicants and the
's'.

,

4 Staff believe, on the one hand, that the controlling

5 standard involves whether Clinch River can be designed

6 or whether it is feasible to design to exclude CDAs.

7 That is, as I understand it, where NRDC has a
.

8 fundamental legal diff erence.

9 Finally,. coming to the question of

10 Int erro gatory 15, apparently the Intervenors believe

11 that if we had this interrogatory answered it 'vould be

12 useful. We regard that as essentially an attempt to.

13 postpone a ruling here today. We are in the process of

kw 14 obtaining th's old discovery. The pa rties were advisedi

15 to come prepared to discuss the lisitations on the scope
,

16 of Contention 1(a). We have done so.
1b .

17 We have heard nothing and absolutely nothing

18 tha t would convince us that, this isn 't (a) a reasonable

19 scope and (b), in light of the controlling legal

20 standards, an appropriate scope for limiting Contention

21 1(a).

22 JUDGE MILLER: Does Staf f have anything to add?

|
23 MR. SWANSON Just briefly. I won't repeat

(@si 24 the other arguments that have been made thus far, but we

25 in agreemen t with the statements that Mr. Edgar just

b

i ALCERSCN RE?CRT'.NG CCMPANY. iNC.
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kg 1 specific amount for Clinch River.

2 JUDGE MILLER Well, the Board believes that
|

3 the limitations set forth on page 13 are reasonable. In,,
%

|4 other words, that the LWA-1 inquiry should be limited to |

5 considering the f=asibility of designine a fa st breeder
6 reactor so that it would be sufficiently improbable that
7 there would be HCDAs which could be and can be excluded
8 from the enveloca d e e* cn h= =4 s accident for a reactor of

.

9 the general size and type proposed with tha four

to limiting factors that were there described namely,'the

11 major classes of accident initiators potentially leading
.

12 to HCDA's, number one; number two, the relevant criteria.

'

13
., to be imposed for the Clinch River breeder reactor

C 14 project; three, the state of technology as it relates to

15 the applicable design characteristics of criteria; and
16 four, the general characteristics of the Clinch River

17 design, such as redundancy, diverse shutdown systems and
<

18 the like..

.

-19 Dr. linenburger, do you care to add anything?

20 JUDGE LINEN 3 URGER: Perhaps add to it, but not

21 alter it. I really continue to finf tha t the basic

22 difference between Intervenors and Applicant and Staff
'

23 lies in the question or issue that was flushed up a

(h 24 little earlier, namely, the question of fullness versus

25 finality of the NEP A review at the LWA phase.

U '

,

..
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hp 1' JUDGE MILLERa No, that is not what we are
.

"

2 saying. We have said that a full NEPA review will be
3 '

g,, ,

req uired . It was the finality that was the subject of
1 s-

4 question as pointed out by Judge Linenburger. The full

5 NEPA review, yes, we intend to make it.

6 ES. WEISSa And on the issue of finality, you !

7 ' will not make any more NEPA findings at the CP. stage

8 unless --

9 JUDGE MILLER: Well, we do not know. We vill

10 cross that stage when we come to it. Now the last time

11 ve were in a collision course with the law, it was at

'12 the behest of the NRDC. We got reversed by the
.

13 Commission back in 1976, whataver 'it was. So if we are

b( ' '

14 going to be on a collision course and get reve'esed

15 again, it is only f air that we spread it around.

16 (Laughter.)
-

. .

! 17 HS. WEISS: We might as well do it for the *

.

18 other side this time. .
.

.

19 JUDGE MILLER:- So whoever has led us into

20 error has led us into error, but we are going to have to

21 adhere to our ruling because we do believe that it is

22 reasonably within the scope of what we intend to have at

23 the LWA-1 stage, and I think the same reasoning is going
e

QE 24 to a;;1r to the contentions and arguments both ways or

25 three ways on 1(b). In other words, we believe tha t

e

%*

.
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(g, I seeking data with respect to a specific design, that is,
. -

2 the best data that we have got for a general reactor of
3,.9 this size and type, that Staff and_ Applicants _are goina

'c_
4 to come back to you and say no, that is beyond the scope.,,

4

5 So I don't, even with your order, I do not

6 think you have~ resolved the problem I foresee, unless

7 Staff and Applicant can agree that one can make some

8 fairly broad --
'

9 -JUDGE MILLER: We could give you the short_

1C answer, it would be.beyond the scope, so don't bother to_
11

.

-ask it in one of ten interrogatories. Live vi'th what we
, ~-

| 12 have ruled because that is what we have ruled. We have
'

i
~

13 already ruled. I asked you if there was anything new andc ~

'

14 different. I don't think your analysis of your problems
4

,

15 is new and di,fferent. It may be that as we discuss

16 interrogatories you will come up with some specific

17 matters that we are going to go into in the next phase.
.

'
I

18 ER. COCHRAN: Let's do number 15. .

.

19 JUDGE NILLER: Pardon me?

20 HR. COCHRANa Did we resolve --

21 JUDGZ KILLER: No , we are going to go right

22 shead into 1(b). Where we have already ruled, unless

I 23 there is something significantly different, our same

#
. 24 ruling vill apply to the scope and limita tions upon

25 inquiry, LWA-1, of the matters that are set forth in

w

'
AI DERSCN RE?CRTING COMPANY. INC.
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, ( 1 systems. At least it is included in there.
I

2 JUDGE MILLER: That is the Rasmussen report?

3 We don't think we want to get into that now for an
Lu *

4 LWA-1. We just want to go with the issues on the

5 LWA-1. Whatever you want to put on the table for a CP,
~

6 fine, put it there. Not nov. That is all we are saying.

7 MR. COCHRANs I don't think you understand
,

8 wha t the Applicant's and the Staff's case is at the

9 LWA-1 proceeding stage. They have got to come in and
.

10 demonstrate to you that for a general hypothetical

11 reactor, a general reactor as they described t, th a t

12 they can make core disruptive accidents sufficiently

13 incredible by incorporating certain design features like,

* 14 independent redundant shutdown systems --

. 15 JUDGE MILLER: They can or they can't. You

16 are going to put on evidence one way, they are going to
'

17 put on evidence the other. -

18 NR. COCHRAN: I am going to put on evidence

19 that vill utilire W ASH-1400 and the Coamission 's order
20 with regard to WASH-1400 as it applies to

21 probabilities. Now, I would like, for example, to get_
_

22 an admission from Staff with regard to the Commission's
~-- -

23. ord er . It d eals with W ASH-1400 cc light wa ter

ikk) 24 reactors. But am I permitted to do that?

25 JUDGE MILLER: I would doubt it. I mean if
-

Nw

ALOERSCN RE?cRTING COMPANY,!NC.

. . . . . . . . . , .. .. . . . --.

_.



, ,
.. .

o. -.

3
.'

*
.

.

jg 1 of probabilistic assessnents" need not themselves be
..

2 incorporated into the FES,. they must,be referenced
,

3 therein , meaning that is the le vel 'o f de t?iled analysisg-m
,;3

_

r

4 which is required to make the NEPA analysis of the risk
5 of accidents, and.certainly to the extent that those
6 quantitative considerations would be challenged by an
7 intervenor, they are relevant at an LWA-1 stage where

8 the NEPA vill be discussed.
9 What you are saying today is anything that

10 looks like a probabilistic estimate, that looks in
11 detail at the design of the b,reeder and what the-

12 accident risks are'and what the accidant probabilities
13 are is to be put. off to the CP stage, and I say that,,

. -

1* that is fundamentally inconsistent with NEP A as it is
15 clearly interpreted in this policy statemen t. That

16 represents.the Commission statement of how NEPA is to be
17 interpreted.

18 I brough t it up because the FES includes,

,

19 reference to WASH-1400. That is one of the references.
20 Tha t is the major reference. Just herause something

21 looks like a probabilistic analfsis er a quantitative

22 assessment, that does not mean that it is not celevant
23 for a NEPA review.

}}|'C 24

25 1
-

r |
(,

|

,

ALDER 3CN RE?CATING COMPANY,INC.

@ VIRGINIA AVE 3.W. WASHINGTCN. 3 C. CM4 I?OM '8ta SM .



'' - .- ,=
'

,.- 55.

*-
>, ,

.

(g, 1 MS. WEISS: The consequence of your ruling is
,

2 ve cannot make a record.
,

3 JUDGE LINENhERGER Not true.,,9
"4 MS. WEISS: Because you have ruled this is all

.

5 irrelevant. |

6 JUDGE LINENBERGER: Not so. The question is
,

7 where-in the proceeding do what parts of that record
'

8 belong. .That is what we are trying to sort out.

9 MS. WEISS: And that is 50.10 is definitive.

10 You must make the findings under Part 50.1. You must.

11 m ak e th e NEPA findings. There is no question 'about

12 that, and if you must make 'them we must have an

| 13 opportunity to make a record on th'em.

k 14 JUDGE MILLER: We' would like to have our t

i
'15 recced a t this time com plete. We would like to hear on

16 this point which has bein made by Ms. Weiss and Dr.
,

17 Cochran, both from Applicants and from Staff. ,t,

18 ME. EDGAR: We believe that the Board 's ruling

19 was well found and we believe that any attempts now to

20 rehash the basis for that ruling, which is indeed what

| 21 has just gone on, are to no avail. The essential issue

22 here on Contention 1(b) is whether or not it is

23 necessary for the purposes of an LWA hearing to go into
-

* !! 24 the de tails of A pplicant's reliability program.;

25 We believe that the Contantion is plain on its
,

I

v'

l

,
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4 1 55. WEISS: But'the question is not whether --
t<

2 we ' are not asking for final safety findings on the basis
1 3 of these codes. The question is the validity of the

4 code relevant to the issue before the Board, and you say
!

'

5 an issua bef ore the Ecard properly at the LWA stage.

6 Ycu say you concede relevance. }You are going to be
7 discussin'g them. Then --

! 8 JUDGE MILLEB: Pardon me just a minute. If|

9 these codes, in whole or in part, are used, then I don ' t
to see any reason why they are not therefore relevant for

L 11 these discovery purposes.

12 HR. EDGAR: I agree.
~

13 JUDGE MILLER: All right. Then what is the,

I
-

i 14 disagreement as to (f), (g) and (h).
.

] 15 HR. EDGAR: The disagreement as to (f), (g)!

'! 16 and (h) as to the A pplicant Staff has explained their--

17
.

dif ference, and it is different because of. the methods,
, { 13 but as to the Applicants, the 'only point that we are
! i
! ; 19 trying to make is that for discovery, just keep it
| 20 open. We are not troubled by t h*a t . We don't think it
1

21 is necessary for the Board, though, at the LWA stage, to
22 reach ultimate findings on these codes-

[ j 23 JUDGE MILLER: We vill get to ultimate facts
t

] 24 when we get th e r e . The Board is a long var from that.
-

o 25 And we are not barred as such in discovery. So the i
1

1'

I'
a

Wi

1

!

_ j_
_ _ _ - . . _ -
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1 1(b). There are codes in 1(b) just like th ere are in-

22, .
,

-
,

3 (Board conferring.)

4 JUDGE MILLES: I don't sae there is ;

5 inconsistency in the ruling. Maybe somebody can

6 en119hten me. I think we vill let the record stand
~

7 there unless somebody'can point out -- the fact that we

8 are talking about different purposes and different codes
,

9 is a wholly different subject, I believe.

to Right now what we are ruling on is that (f),

11 (g) and (h) may be the subject of -- and are

12 contentions, admitted contentions -- and may be the
'

13 subject of. reasonable discovery within the bounds of

14 relevancy by the Intervenors or others, period.

'
15 .53. SWANSON: Maybe I could clarify something

16 for the Staff. It is obviously a legitimate inquiry for

17 Intervenors then to verify that we have only used two

18 codes at this stage of the proceeding?

19 JUDGE MILLER: Yes.

20 MR. SWANSON: And' I would assume then it vocid

21 be a legitimate response once we have made a threshold
,

' 22 showing that we are not using any other code, that we do

23 not have to go on and explain what these other codes

24 are?'

25 JUDGE MILLER: I think that is correct.

|

.

|
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(h) 1 a:e addad, then I hava to sa7 in a procedural sense ve
2 are deciding that sone of the criteria that the
3

regulations said app 1r do appir and others do no t.
4 ER. CHECK:

{ All vill be addressed.
) 5 EE. 3ENDE3s How?.

6 :ER. CHICX: Is the application, for one, and
7 in on. SI' this whole process will be laid out.

!

" NR. BENDER:8
,

I'm thinking in slight 1r
9 differen c terms. The SIE and the application both must

to deal with the Co=sission rules..

11 EE. CHICT: That's correct.
12 . . ER. BE3DI2:

.

And've have agoni:ed for months )

. 13

@' and rears sometinas over trivial chan es in the rules as'

14 ther exist. And I's strihg nov ve're dealing with
15

something that rep:esents somewhere near wholesale_

changes in the var in which 173 's are dealtte,

with. I
17

think ther have to be done and I want to know what the
ta' procedural aspects ace th'at anable us to say that the
19 Commission's requiations permit you to invent nov

_
_

23 criteria and put th em in t= the rtles throcch the !!2
.

.

21 pescess.
i

22 32. CHICX: Okar, we'll talk about that.
23 31. BINDEE: It's just a =atter of.

3
# 24 cad er standing .,

| 25 33. CRICI: Wh en first Zich begins no - talk a *

t

t . \

|
1

"" " *'** ~ ~ ~
. _ _ -. . -_ _ ._ . . . _ .-.
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h 1 the agenda, vill outline how ve vill get to the'

,

2 principle design criteria - that vill be described in the,
r--.

. .g 3 SIR. And .icst bef ore I turn it to Rich, I will comment
V,F -

4 on that ec=e dung. .

5 7e had at the outset a wonderf ul new idea tha t

6 ve could put the agenda aside and s' tart picking t.ircugh
'

7 that and probabir be here on Saturday. The good ' things

8 to talk abo u t and that I think sets the right tone fo:,

9 this meeting, what is it we're t: Ting to do and why is

to it okay. And then once ve can a. gree or get a consensus
.

11 on what is the right approach, then we can so o,a and
'

12 start filling in some of the holes.
.

13 *!3. IUDA551. E . Hende:'s question raised.-

T ,

e.

14 termoil is my mind. What is it th a.: CHER udi' have to
.

15 satisf y ? Is it Appendix A c the new set of criteria c

16 both,or Appendix A with some modifications to the

'

17 criteria that are discussed in the PDC of CE3E?.

18 N3. CHICK :. We'll try to shov thae it's a

| 19 de:1vative process and the rule is A ppendix A, 'and then
i

{ 20 ve vili <ierive t on it scaething that fits here ..

21 'I would add one comment -- sarbe it.'s a
| that I think. the applicant participa te in -22 request --

1

| 23 some of this. I'm sure he 's get good ideas. He's got a

i.h 24 . safety philosophy th at rivals our own, and I hope ve are

5 c=nv.er;ing.on a common one. So as it seems appropriate,

-

:8: .

-

..

u%,..-.-.-.. .... . .

, _ __ - . . , _ __ _ . . _ . _ _ , - _, . _ __
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1 there. With regard to the chicken and the egg, if we ~;'
~

Q. -

the general design critetia thecselvas ' vere
3,

. ,

1 look at how
'

3 established, then if reactors are cnickens chichens case

4 .before eyes. General design criteria vere a

5 codification of good practice.

8 And you're right. Iou're righ t, you' correctly

..

7 perceive the tighter icos that we' re in. But I wouldn ' t ,

a torture myself with making the case that this came first

9 and that case second. It's in the nature of things that

to we sort of learn by doing. These are evolutionary

11 processes.

12. ER . ZUD ANS : I understand the light water

N' 13reactor was an eveintionary aspect, and to use the bes
* -

@' experience from a couple'of them. This is'a specific
1A

.
'

15 C33E . It's not likelf it will ever be repeated.

16 ER. CHICK:. The sore reason we should be more'

17 restrictive, in our view.
.

' i

13 31. ZUDANS: 3'u t that 's in the saf ety review.

1s It has nothing to do with criteria. Why not make a

larger set of criteria a;;17 to C333, such as LET3R20
:

21 criteria?

22 13. CHICX: I don 't know how practical that

i :s is. It would mean I vould have to endorse the larger
i

24 set. I don 't kncv how long that vould take and wha th
And the requiation is -- icok in

25 vould be involved.

tO-u

..~. - .. = .,-ru m v :,,c,
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1 agency having a basis for judg=ent , and I think some
G)

2 attention needs to be given to wh.e ther that basis is one.

3 with which we are comfortable. I vocidn't be surprised

4 if you ought not-to get the Connissioners concurrence in-

5 whate'ver that set is, or at least the method of
.

6 evolution. Ihat's all.

7 ER. CHECX4 Bill Morris feels the need to add'

a to this.

9 ER. KORRIS: With regard to whether you can

that we: have a set of c=iteria developed of the sort
,! to

deal with in the GDC and TUC before you know a good dea:11
1 the design, I intend to try to show later on that12 about
: .

j 13 there is an in'timate relationship between the- kinds of,

% #1- '
can be experienced and the kind of criterir., .:

14 events that a
-

.

15 tAtt yo u im p ose . And until you know scaething about th
-

j 16 design in sone general fers , You cannot acequa..dy
_

-

17 demonstrate what those Xinds of events migh t be ..
_

t

-( And so it seems 'to me that it would be an18'

.

ts , a=tifi=ial thing to do to t:7 to take the separation to!
i

'

::o far. If you did it, what you vould cose up with, I
-- ~ _- ,

belleve , would be a se e of critarifEiCt vacid look
21

different f:om 'our GDC's and the PDC's for Clinch'

22

23 River. That is, they would be ver7 generalized . And I

m

think. this attitud e that you take could be addressed ::h 24
.

th.e GDC's as well a.s to the.?DC's.25
.

.

G
.

- - - - - -
. . . . - _. .. . ...-.: -
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1 up against light-vater criteria. But I j us t ha ven ' t j

2 seen the closure point ret. And' when you're' dealing ,

3 with things 1 a legal f rasevo:k, I think the closures
- ge.

A need to be identifiable.
l

5 EE. CHECK: ge nest not have made cur point )
;.

..

6 e arlier . l

1,
. I '

7 First, we couldn ' t agree with you sore. Is
.

f act, .scoe of our difficulty stems frcn' the lack of tha t
- 8

9 document which describes the bases for the decisions

pp ' tha t we re mad e . 6

11 MR. EARK: That's going to be ess'ectial.

12 EE.-CHICKa It vill certai:1r be, and it vil1-
_

_

.
,

'

13 be a significant part of ou SEE It vill be in there.x

O
i 14 .I. ksov ve cas '.t avoid that. -

15. EE. BENDE3: I think Tour timing is v eng. I
, _

h{ ,t e think you have to get that out before you put it in the
'N 1

%sz 17 5Z2. That's what I think needs to be done. So that

1a when the SIE is put ou't there is no opportunity to'

1

]

1s challenge the question of whether you, had s suitable set
!

J

20 of crite:ia to judge the plant by.

21 EE. CHECKa That's wh7 ve're doisc certain ;

22 things is parallel. We're having a meeting such as this ;
!

!

Sut there are
23 so ve can be as inforsed as ve can. _

b questions of practicality. I cannot string eve rything
24

.

25 out is se:Les.
l

.. -. .. _ _, -...._ ._.
_



I . . -
~

..
-

.

-
.

. .

.

.

m.

1 I don't kncv offhand a single event thatvyc

2 threctens bo th the core.and the contain=en t of C232 in,

c* 3 the var that a major LOCA threatens the containnent and
%..). #-

4 core of a light water reactor. Ihere is probabir an

5 analoor up to a point, but at some point, the peccesses
.

6 are diff erent.
.

'
'

7 And I think, if you look at containnent I

a think a major sodiun fire such as those described in the

9 ?SAE in Section 50.6 vould be the design basis event fo:

to judging whether containment within the design basis is

11 adequate, and perhaps so=e other event might be the

12 liniting event for the core, and. I don't offhand knov
4

13 what that is . ;In f act, that is pact - of. cur reviae , to
',G:.) 7

la d e te rnin.e what those events realls are.'

15 ER. CARBON: I think at least some people

16 vi_ thin ' the technical community would mainta_in tha t a,a

17 energetic event -- core meltdown wit h a n energetic
i

.

18 tlease coming from recriticalit7 or some such thing

|

| 1s co_uid narbe happen and certain17, that would be the
_

20 equivalent or more to a double-ended pipe brea_k.
_

21 E3. HOR 3IS: The distinction is that for the

22 C232, an event for light watec :eactors involves that

23 large amount of core seiting. That is a Class 9 event,

t@.s a and the majo1 1CCA is a design basf.s event for C1 inch. _

- I sean for the light water :asetor. So IElver N25

.s
-

| . . . -

| u , . =<e.u ===ma cr.w =v we.
.
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1 not seem on th'e surface-to have tha t potential in pact.
'

2 We are going to go through a review to evaluate what the*

!

3 inpact of those braaks vill be, and I will show you

a something about the schedule for that work in a few

'

5 minutes. .

' '*

6 (Slide)
' ' '

7 There has been some question I think about how
,

8 ve go, within the NRC, about institutionali=ing these

9 criteria, and I just vanted to remind you of some of the

10 f actors that go into this process. As I said before,

thehdh s proposed principal design criteria.' 11
- - -

- . . . . _
; j.

12 They are in the PS AE in Chapter 3 and in each case- he
'

13, has indicated how he thinks he has implemented and set

6
1.t those criteria. And those are related to the proposed

T

15 design basis events.

1e The reviev of th a various criteria vill he.

17 done within N32 in a manner similar to the reviews for ;
,

ta light' water reactors. Ta:ious branches play lead and - |
R

;

19 secondary roles in evalnating these events and the ;
1

,
.

20 criteria that are related to thes. In this, ve have |-

21 pointed out one sust take into account th e 10 CTE
,

22 gene:a1 design criteria and the A35 criteria in

23 e raica ting the acceptability of these criteria.

h ge have constitants in research that have,a24

25 hearing on this =rview. The evaluation vould be suh f ect '

G.,1

t

CE.'43ON Af.?cRT*.NG COMP LNY. :NC.
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:- 1 developed without design. I understand that point. It

'

2 is a circle 'and it is a ve=7 questionable thing whether
~_- -

- 3 Tou ought to do what You have been,doing.
4 ER. STARKs ,It does function as a socJ.

5 checklist for us, though, because in referring to what

6 hurdias the light vater people hav$ to pass over, I

7 think we make sure that this applicant or this

8 application looks at the same bases c the sane thinkin.

9 anTvaT, so it is still a ker ingredient.
.

10 33. CARBONS Ies, it is vorthwhile. It

11 establishes sone standards, sone nininun requirements,

12 and nanT of thoso are veer good,. I do not question its.
.

13 value. -- .
.

.- ,,

r.m,.is.-
'

14 (Slide).

,

15 NE . ECREIS . Just to give you an indication c6

16 the degree of similaritr between th'e C232 ;;incipal

'

17 design criteria and the GDC criteria, I have indicated-

18 in this t1ble that 3B of the principal design criteria

19 are idettical to the 10 C72 criteria. Ten are simila:'

:o with on1Y a slight variation. That gives a total of

21 app:orisate1T 86% comparabilitT between th e 'ligh t wate:

22 reactor criteria and the L3733 criteria.
|

:s And I do not think, as Dr. Carbon suggested, 5
~

-

kbh 24 don't think it is a trivial set of criteria because herc

15 included are criteria to contend with seissic events,

.O
t-J

L .. ctwo m m cv;t
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1- do not see the seed f or it right nov. It mar work out

,

.
-.

~
' '

2 that var, ve c=uld ; obably put one on.
.

3 53. IUDANS: Well, it doesn't hurt.
,

A E3. CHICI: Well, I taka exception to adding

5 things that are no t necessatz.-

.

6 ER. ZUDINS t You are r emo'+ 1s q thines in this
.

-

.

7 case. It is already there. It is unfortuntely design
-

'

a specific. The criteria are so general that ther ars

3 heau** *ci, like quality assurance, 9:otection against

to natural phenonenon, all of those things have general

11 criteria. They g-a -a=11* = cenersi description of an

MFkenvironment That is that I would call really general
,

* * -' '

*is design criteria.

$1
'4 33. CHICX& Which is not what we are doing.

15 ER. ZUDANS: EanT things are ve:7 specific and
W

"

w _ %ecdont.d esign-d e-16 .
-

17 E3. CHICI: I don 't think we are leaving -- -

ts YE. ZUDANS: Toc have to :eview it, it is*

.

19 already done. I think the sane defect is with the

:o gene:21 design criteria. They are also not sacred in

21 that sense.
.

.
.

22 E3. LI?INSXI: They are looking a t a design
.

23 that has certain f eatn=es that are inherently safe on

(bh 24 reactivitT, but if the designer were free to design --+

25 and let us assume that he elects to ;c pnetsatic d=ives

- - .-~ ? m- -
.
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! 1 32. C12 BON :. I don't think there rea117 is a |*

\

|
'

i

e 2 technical p chlem here. We all recognize the importance

1

3 of it technical 17 I think the question is, what do

4 these criteria mean. And going back I guess to me,

'

5 probab17 Mike e= pressed it best var back there in*

6 pointing out or making the statened: that we have to be.

~
,

sure that these are viewed as standards by which CEER is
.

8 judged, rather taan something that -- I think his words

9 vere something along the lines of p=epared to help'

1.0 justify wha e ve are deine.
4

,

11 It is a credibilitr probles,in part. It

12 =eally is not a technical problem, I don't think. I

~ ~

13 knov the dasign has cartain linits to it and so on --

6,h
,

~

i 1A HE. ZUDAYS: It is interesting what fait just 1

5 said. Ihe desiquers recocni=e the need for this ,

'-'-''a' d"ae "e* sean that should be a6 p=ot e '--
,

17 reason to remove tha t crite ria. Clear 17, such a problen
- |.

18 WoRid be postulated hT izproper design.

19 53. SE3 DEI 7 ell, let me offer an analogous'

| 20 -- not specifically ana.iogous but c=sparable kind of
1

21 circunstance in the 173 criteria I don't think t.2 e re

22 is anything that says p= essure vessels cannot fall in l

1

23 the L73 criteria. It is implicit, and jhere vill be a
- I

di 2a lot of inplicit e-iterit here because you res117 don't
I

4 .25 vant criteria to stats the obvious all the tine.-

:%u
|

'

1

..

|F.,|,* fMCM RRRi".NG CoWPM4Y, iM*.
\
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1. created aftervards. When Icet S . T-= in was built , * !Le.

.

I

4

4

2 :egulatory system was in tran sition . It was trea ed as
- ,

3 a special case, and this could be treated as a special'

O :

case if the law did not say that the C232 must -be put f'

/
.

5 brocch the licensing process. That is the thing that
~

.

~
.- ...,

6 I keep asking myself about and it is the thing you guys *

7 need to think about in ta=ss of what th e regula to ry
.

.

'

8 challenges will be when you vast to stand'up before the
,

9 hearing boards or the con =ts and say, we are ready to

I don ' t put it f orth as ato license this because -.

11 technical argument at all; I .1ust say it is something'

12 rou need to be sure you do. - -^

.-
,

We de -think about' that a lot. 7e
,

13 33. CHICX s.
.

.A -

*<*s are plotting strategy richt nov. Cecile Thomas is not
-

1.t.
,

'

~

15 here because he is home working on that. We have

te announced -- and I will say it again - that unlike i
i

17 perhaps any other case,. ve plan to postulate and def end|
-

.

:

| 13 the sane crite ria fo r this plan t. -

-

Now, the timeliness of that defense _ is perhaps ,

1s,
t

2a troublesome to some, b'ut it vill be in o : 5I3 f set|

__ -

21 soc 38 *

i %
13. EDERISt Again, let me, point out that we

i 22

e do,not conside: the issue in criterien 28 closed. We

h)' have a review in progress to determine whether we think24

25 it shocid be added, and its-;otential osission is what

:Q.
J

|

|

_ _ _ _ _ _ _ _ _ _ _ . ___ _ _ _ _ . . . _ _ - _ . - _ .._ _ _ .- . AL:ERSCM REPCENG COW'_ NY. L'8C. ..._.-_____ _ _ _ . . - _ - _ _ _ _ _ _ _
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However, we believe that we should then chech-

-3 i 1
,

the design to determine that if a CD A occurred that
* iJ ,

,

2
failure and

3 there would not be an ear 1T containment
.

that
hence an unacceptable consequence f co that event4

And we believe
is inevitable if the CDA is initiated.5

that it is practical and feasible,to impose design
.

6
I that the CD A is an-

I '7 fentures on .the plant to assure
improbable event suffic'ient to exc1cde it from the>

8*

9 design basis.

That is part of oc: effort.
to

I did not mean to be challengingEZ. EAXIs
I tt

I supposo,approach. I knew a littla bit about it,
f 12 7en:

it scends very good teand I think the way you have put13

% to consider it. I realize that.

O 14. se. You have got

I doubt there is anThodT in thisER. CHICXs15
| the mechanism for excluding'

=com who ' vould, not 5:ah at16
we are doing is we are confessi

17 the CDA. I guess what. .

.

know 'how to do that. -18 to Tou. we do not --
-_- - . . . . .

E3. EARK: And neither do I..

13
So ve are scing to do what we ca;

13. 'C3ICI4m
and we are going to look ato zinini=e the p cbability

2T

it even if it ve== to occur.i

vars to ac=camodatem
H3. H AEK:. Io the latter, it is not

m th e
immed.iately clear to se tha t you need to describe'

! @ glo p s , dri==les fre s h e = =
24

:s say the fuel drips, sicsps,

|

/*-%
%

M. caw 3CN AEPCMThe COWaNY. NC,|
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t consequences of this reacto: u n d ergoin g som e event. It.

2 bdcomes a so e difficul: thing ~ to decid'e'; ecise17 vhat**~

'

3 ve have to do, what has to be shown to :cve forva:d.
4 Ihe ;;evious taa: adopted a strategy of

'

5 d ev elo; = en t of a source ters. Ther c211ed it a site
6 suitability source ters, but ! vould imagine that ther

.-7 seast is th e sense of Part 100 and IID tu. san. I t 1,s a

8 source ters tha t would he used is th e ul tim at e

9 determination of site suitability for Eart 100 purposes.
to ER. MA3X: Iou sentioned rest erday,-I think ,

11 tha t there vill be a h eari:q perhaps starti=g in August
12 and' that intervences are going to meet on the question

,

'

13 of CDA, for example. Is the question of the site '

, .

14 expected to be i$ conten tion ?

15 32. CHICX: Ies, yes. I have not quite
'

16 fisished . I realize I as ca=bling, but I as tr'ying to-

17 string tocether a histo:7 and sone ratic ali:stion ice a, -

ta icqical a;;:cach to this which , quite f rankl7, is aimed
19 a t desc=1his7 that minis us , that sisisus that we must do
:g fo: LWA-1 su rposes.

_

21 I couli clas:17 understand if one vent ahead
|

22 and sade all the findiscs one needs for a CF. Iha t I
:

23 vould have done enough for as L7A-1, but I van t to de
1

:

24 sosethisc a 7: eat deal less for the kinds of reasons
15 tha t we have Civen you bef ore. _ '. e are simply not going*

.

.

-men -cnu= .. . -
.
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1 in :7 opinion, a different reactor. You do not just go

/ 2 is and put a 50 psi contais=ent buildi:7 vt ere you had
.

3 been plancia; j. 10 psi.
4 The othe r thing is, as you vell :ecall, the

,

5 staff had on some a:hitrary basis said if ve can hold a

6 la:Ce release 20: 24 hours c some time like th a t , that
.

7 venid he. accostable with regard to containment

8 performanca. That issue was neve: really discussed with

9 the kC35.

to It seems to se implici: is tha t thers has to
.

11 he some likelihood, what is the likelihood that you vill

.
10 accept tha: release at. It is certainly no t acce ptable

13 if it is a~ frequency of f is*1,000 pe: rear. It sa7 he
'

'

14 at that level at some substa::ially s=alla: frequency,
6

.

15 hu that was not is there was som ethi:q like 10--

16 is that 8 atement, bc: I kace of no basis to assume that
-6..

17 th a t 10 nush'er was rigid c vould be met c sc forth,
i .

1

18 So I have, as I say, these kinds of questions4

; 19 is :: Tine to ksev, is looking at the agenda items, how

:o one goes f:cs general design criteria to accostance

21 criteria as it relates to the site, the kisds of things
,

22 I have just indicated on seis=ic and possibly on
,

23 hTA:CiCT7*
_

24 !!. CHICX. Well, I as scise to take the

is c==sen s as advice as such as I v111 as que sti==s,

I t

.

.

ALOSSCN AUCENG COW 4MY,;NC.
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1 th a t seen with a cood degree of confidence saft
,

'

2 statements to make. Is this a capable site? 71thocty
3 dwelling on the i!F33 as the reacto: to be ;ut th e re- in

,

4 all its nuances, is this a capable site?

5 And then go on,' bridge the gap, handla the

6 quastion of the si:a and type reacto r with words that

7 are going to be an expression of engineering confidence,

8 confidence in technology to sursount any pechless that

9 =ar be encounte=ed.

10 You centioned the containm ent. That probah1T

11 can be viewed as tvo kinds of ;;oblems, one of

12 ; acticalitr and one of feasibilij7 If ve ;;oceed devn

13 his patA of mini =um fisdisc, we a're. coing to b.e leaning._.
- -

..

14 tow ard the findin7 of' f aasibility.
'

-

15 13. OK3 INT: I think that is as isappropriate
- :

16 path if that is raalir the one you ara planning to take

17 for a variety of reasons, sanT of which have been said

18 bef ore, even at the Supreme Court. ,

:
.

5

tg E3. CHICX: Well,. I veuid like to hear me=e on
,

:o it because I as t:71ne to distinguish is 27 sind the
;
;

i 21 quality , the quantity, the nature of the findisq tha t
,

= needs to be made fo: as L7A-1 or site suitability and a

a const::c ion pecsit.
.

24 13. OK3IN7: rou have to have in sind, it
_

:s sep s to :e, a reactor tha: =asembles the one that the l

'

_

.
*

|

I

I-
.

1.

ALOE.43cM AE?CAUNG oMP ANY. '.Nc.
1
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UNITED STATES OE AMERICA~

1, . - -

XUCLEAR REOULATORY COMMISSION
.

d.d. ~
~

2 ;

'

j

[$
3

)
ADVISORY COE.5ITTEE ON REACTOR SAFIGUARDSE# 4

iR
SUBCOMMITTEE ON THE CLINCH RIVER BREEDER REACTOR?$ 5

&
Room 10u6,@ 6 - 1717 H Street, N.W. !

s Washington, D.C.
g[ 7

-

M Wednesday, 3a7 5, 1982
(5 9 e ,

k i

$p The Subcommittee on Clinch River Breeder9
.

.ax W.10 Reactor met, pursuant to notice, at 9s35 a.m., Dr. M

E Carbon, Chairman of the Subcommittee, presiding.11

ACES EE13ERS PRESENT:
h. ..h

- 12
a
1

. h
'

N.W. Carbon, Chairsan
- . -- ,

13 ,1

M.; J.C. Mark, Hesber
|2.3. Eathis, Eember0 . 1.s J

5. Bender, Member
|

,

.. E 1

. 3 15 Z. Zuisas, Consultant *

i

d W. Kastenberg, Consultant

te V. Lipinski, Con sul tan ty

DESIONATED FEDE3AL E5PLOYEE:
-

- 17g p. soehnert
t

,

i d 18
,

. . .
%

6 4
3 19

O
.

l

20 |a .
,

-
.

| ! 21

. g 22
.,.

t an
| i" ; 24 ,

3- $
'
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I
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1' design basLs1
,

- _ _m

1 In 197u, I believe it was a design basis. In

3 1976 it was set aside as no t a design basis. Yesterday

4 ve heard it is not design basis. Usually, ve do not
__ _ _

5 really discuss things which are not design bases nor
- - -

_

_ -

,

6 feel that it is necessary.

7 Here, for some reason not totally clear to se,
.

'

8 ve are acting as if it were.
*

- -
.

9 .dB. CHECXs I am glad you bring this up. It

to is worth discussinv. I agree with such of what you

11 said, but I disagree with parts of it. I think you vill
"

12 find a ccasistencT in our approach with what is being
.

13 done in water reactors. The committee has. listened to
. . .

, .

14 th e staff, not this Staff, on questions of hydrogen in
- . . . . - _ _,.. . _

15 containment that takas place beyond the dasign basis, .

_ ~w .

16 much of that does.

17 ' So it Ls b.s that saa e sense that we are
%%% ~ A wm w

18 looking at the CDAs here. You said something about how
! w -

19 it is classified, whe ther it is DBA or not. While I am

20 not the ultimate historian, I think it has never really

*1 been classi#ied as a design basis event. It has skirted
- = - , m,

4 22 it; it has come close. I think we are prepared to say

4: w -

23 that it is not a design-basis event without being able
- _

- -
-

3 24 := prove tha t today, witho ut wishin g to make th a t case

f :$'i todaT.
Ws

.

.

! u.::sascN accar.no :w*NY. *Nc.
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1 an energetic' core disruptive accident in general t e rm s ,
- . -

..

2 one in fact that exceeded the capability of the primary

3 system and one therefore that involved some re.'.ea se of

4 plutonium and fission prod ucts to the containmen t.
.

5 It was a conceptual [n d - r --=a * a t iv a event
,

6 th a t was' considered, and therefe:e in trea tine the
;

7 environ = ental ispact of CDA's 2: Class 9 ac=idents, we

8 have taken a representative case and inco porated that

9 into the FES. And in tre t ti.- - the site suitability
_

to :n; ort, we have not included i techanistic bound fo r

11 CD A 's is, th e si te suitab111:7 scuece ters.
_

12 . In summa:y, the' CCA energetics -- the siting-

. . . .

13 effe:t is not sensitive to CD.A energe tics.
.

14 13. HARKS You said you vili possiblyt '

9o

15 a rbit:2:lly include some plutonium in the source term.

16 That takes moce tha n melting, does it not? Does that
.

17 not take fuel vapoei stion?

18 ER. MORRIS. The cou:ce ters'is a

19 non- echanistic sou:ce term, and the only ceason that I
|

.

|

20 se n tioned that it would in volve soce thing that could be
.

21 connected to a CDA vould be that you would imagine a CDA
_

\

12 would have to occur in order to get one percent J

' 23 plutonium invents:y in to the source te==. i

24
~

MR. 5 ARK .Tou sure would have to imagine

22 taat.
i

!

!

i

I

\
.. .e...n.-~~-..-.....- __ _
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CERTIFICATE OF SERVICE
-

I hereby certify that copies of NATURAL RESOURCES DEFENSE
COUNCIL, INC. AND THE SIERRA CLU3 PETITION TO THE CO!D1ISSIONIPS
TO EXERCISE THEIR INHERENT SUPERVISORY AUTHORITY TO DELINEATE
THE SCOPE OF THE LIMITED WORK AUTHORIZATION PROCEEDING FOR-THE
CLINCH RIVER BREEDER REACTOR were-served this. lith day of
June, 1982 on the following:

' '

Marshall E. Miller, Esquire-

Chairman
Atomic Safety & Licensing Board
U.S. Nuclear Regulatory Commission
4350 East West Highway
Bethesda, Maryland 20814
(2 copies)

Mr. Gustave'A. Linenberger
Atomic Safety & Licensing Board
U.S. Nuclear Regulatory Commission
4350 Ecst West Eighway
Bethesca, M.aryland 20 814

* Daniel Swanson, Esquire
S tuart Treby, Esquire
Bradley W. Jones, Esquire-

Office Of Executive Legal Director
!

U.S. Nuclear Regulatory Commission .

Maryland National Bank Building
7735 Old Georgetown Road>

Be thesda, Maryland 20 814

;~ * Atomic Safety & Licensing Appeal Board
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555,

* Atomic Safety & Licensing Board Panel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

* Docketing & Service Section.
Office of the Secretary

' - U.S. Nuclear Regulatory Commission
Washington, D.C. 20555
(3 copies)

. . - . - -. _ . . - . . . - - . . .-
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY C0KMISSION

ATOMIC SAFETY AND LICE |lS'ING 80ARD
..

Before Administrative Judges:
Marshall E. Miller, Chairman
Gustave A..Linenberger, Jr.' ec:ter' q p" ~9 9 c:g~ " - ~ ' " * * ~' Or. Cadet H. Hand, Jr.-

!

.

)
In the Matter of )

) Docket No. 50-537 ,

)
UNITED STATES DEPARTMENT OF ENERGY )

* PROJECT MANAGEMENT CORPORATION )
TENNESSEE VALLEY AUTHORITY )

)'

) April 22, 1982
(Clinch River Breeder Reactor Plant) )

) .

(
' ~

. .

ORDER FOLLOWING CONFERENCE WITH 9ARTIES
4

.

A conference with counsel was held pursuant to notice in this

proceeding on April 20, 1982 at Bethesda, Maryland. Counsel
'

representing the United States Department of Energy, Project Management
,

!

Corporation and Tennessee Valley Authority (Applicants), the Staff, j
*

Natural Resources Defense Council and Sierra Club (Joint Intervenors),

and the State of Tennessee participated in the conference. |

The Board considered and heard arguments on the statements of

position, filed by Applicants, Staff ano Intervenors, -hat adcressed

the ouestion of which issues within' Contentions 1, 2 and 3 should be

"

- .. _ _
0 & 7 .- yI3

.
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deferred for purooses of discovery and litigation until after.the LWA-1
,

evidentiary hearing and partial initial decision. '

In addition, the Board ruled uoan the Staff Motion for a
-

Protective Order Relative to Discovery and addressed all matters of

controversy among the parties regarding interrogatories'and responses

to interrogatories.

Contentions 1, 2 and 3

Contention 1(a)

The Board ruled that Subpart (a) of Contention 1, which challenges

the acility of Acolicants'- reliability program to eliminate CDAs as
.b- .

DBAs, is litigable at th'e LWA-1 stage. However, the inquiry at this
~

stage is limited to consideration of whether it is feasible to design

CRSR to make pCDAs sufficiently imorobable that they can.be excl,uded

from the enveloce of design basis accidents for a reactor of the

general size and type proposed. Specifically, discovery at the LWA-1

stage is limited to the following areas of concern:
|

1. The major classes of accident initiators potentially
;

,

leading to HCDAs;

2. The relevant criteria to be imposed for the CRBRP;

3. Tne state of te'chnology es it relates to aoplicable -

design charactaristics or criteria; and

'

(- ,

.

, - , - , -
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. {
J. The general characteristics of the CRSRP design (e.g.,

.

reoundant, diverse shutdown systems) '(Tr. 548).

A full-scale inquiry i'nto the specific design of the CRBR is

inappropriate.at the k.NA-1 stage. 10 CFR 50.10(e)' establishes that an
*

LWA-1 may be issued on'ly,'after the Board has conducted a full NEPA

review and'has determined that " based upon the available information
,

and review to date, there is reasonable assurance that the proposed

site is a suitable location for a reactor of the general size and type

proposed from the standpoint' of radiological health and safety
.

considerations....'"

In order to make the full NEPA findings, the Board must have'

before it " sufficient information regarding the proposed plant...in the

applicant's environmental report and the record of the NEPA hearing in

oroer to conduct a reasonable cost-benefit analysis as required by
,

NEPA" (Statements of Consideration to 10 CFR 550.10(e) at 39 FR 14506).

The applicants' environmental report must assess the " probable impact

of the proposed action on the environment" (10 CFR 551.20(a)). This

assessment involves analyses of the probable environmental impacts of

costukated accidents and must be based on realistic assumotions and
~methods of analysis. However, the conservative methods of analysis

employed in the NRC safety evaluation crecess are not necessary for the

NEPA review (Gulf States Utilities (River Bend Station, Units 1 & 2),

LSP-75-50, 2 NRC 419, 447 448 (1975)).
. ..

L
:

'

.

- . , . , ,- _ _ . _ _ y 4 = , - - -
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n order to fulfill'the requirements of 10 CFR s50.10(e)(2)(li),

the Board must make a preliminary safety determination "that based on

the available information and review to date' there is reasonable

assurance that -the site is a suitable location for a reactor of the

general size and type proposed from the standpoint of radiological

health and safety considerations."

On its face, it is evident that 10 CFR !50.10(e)(2)(fi) does not

require a complete safety review based on the completed, detailed

design of the specific reactor proposed. Instead, a preliminary safety

finding is conte' plated " based on the available information and reviewm

| to date" and based on "a reactor of the general size and type

proposed." With ressect to Contention 1(a) specifically, there must be
! -

a snowing of reasonable assurance that the state-of-the-art technology
|

permits the implementation of a design which would reduce the
,

likelihood of CDAs so that they can be excluded or that the finding is
*

to include CDAs.
'

In contrast to 10 CFR %50.10(e)2', 10 CFR 50.35(a) contemplates a

specific analysis of the f acility at the CP stage. Thus, although a

full NEPA review is mandated for the LWA-1 hearing phase, the finality
,

of this review must of necessity await the completion of the CP

evidentiary hearing where full design details and supportive analyses

of the facility will be criticued.
|

i

|L
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Contentio'n 1(b)~
~

~

The Board ruled that Subpart (b) of Contention 1, which questions'

Applicants' design, reliability program, methodology, and data base, is

deferred for purposes of discovery and litigation until after the LWA-1

evidentiary hearing and partial initial decision. Subpart (b) involves

matters of ' detailed design review and safety evaluation which,' in

accordance with the discussion in Contention 1(a) above, is more

appropriately considered at the CP stage (Tr. 550-551). Applicants

clarified that, in light of the Board's order, they.would not rely on

the information in this subpart for purposes of the LWA-1 hearing (Tr.

(Tr. 576).
.

{ Contentions 2(iF2(c)
- ' ~'

r

The Board ruled that Subparts (a)-(c) of Contention 2, which

broadly cuestion the validity of the NRC Staff's postulated

radiological source term for site suitability analysis, are litigable

at the LWA-1 stage, subject to the same limitations set forth in the

ruling on Contention 1(a). '

'

The evidentiary record and its precedent discovery will be

confinec to considering whether the Staff's source term is likely to

enveloce the design basis accident envelope as defined under 1(a) for a

reactor of the general size and type proposed (Tr. 607).

Contention 2fd)

The Board ruled that Subpart (d) of Contention 2, which broadly'

cuestions the acecuacy of the containment cesign, is litigable at the |-

L |
I

|

. _ . _ - _ _. ._ . _ , . . _ _ . - - _ _ . . - , . . _ . . _ _ _ . . . _ . , _ _ _ . . _ , . . _ , , _ __
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LWA-1 stage subject to the same limitations set forth in the ruling on

Contention 1(a) (Tr. 607-608).

Contention 2(a)-

No controversy existed among the parties with respect to Subpart

(e) of Contention 2, which alleges that neither Applicants nor Staff

has adequately calculated the guideline' values for _ radiation doses frcm

postulated CRSRP releases. Contention 2(e) is litigable and subject to

discovery at the LWA-1 stage as admitted (Tr. 608).

Contentions 2(f)-2(h)
,

The Board ruled that Subparts (f)-(h) of Contention 2, which
4

question the validity of the codes used 'by Applicants and Staff to
'

( date, are the basis for discovery at the LWA-1 stage as to the codes
4

~ used, including their validity, foundation proof and the like

i Tr. (614).

Contention 3(a) - . .

The Soard ruled that Subpart (a) of Contention 3, which broadly .

questions the need for and adequacy of a probabilistic risk assessment

of the CRSRP comparable to the Reactor Safety Study ("Rasmussen

Recort"), is deferred until after the LWA-1 evidentiary hearing and

partial initial decision. Applicants will not rely on any analyses

ccmoaraole to the Reactor Safety Study for purooses of the LWA-1

( hearing (Tr. 625-626).

Contention 3(b)
|

Suboart (b) of Contention 3 alleges that neither Applicants' . tar

Staff's analyses of potential accidents, initiator secuences and events

. _ _ _ _ - , _ _ _ _ _ _ _ . _ _ _ - _ . . _ _ _ _ __ _ _ __ _
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are sufficiently ccmprehensive to assure that analysis of the CBAs will.
.

l
envelope the entire spectrum of credible accidents. The Board ruled |

I
that Contention 3(b) is litigable at the LWA-1 stage, subject to the j

same limitations set forth in our ruling on Contention 1(a) (Tr. .

518-619).

Contention 3(c)

The Board ruled that Subpart (c) of Contention 3, which alleges

that accidents associated with core melt-through following loss of core

gecmetry and sodium-concrete f ateractions have not been adequately

analyzed, is litigable at the LWA-1 stage subject to the limitations

set forth in our ruling on Contentions 2(f)-(h) and on Contention 1(a)
.

][] , Tr. 619- 620).(, .

Contention 3(d)

The Boaro ruled that Subpart (d) of Contention 3, which alleges
I that neither Applicants nor Staff has adequately identified and ,

analyzed the ways in which human error can initiate, axacerbate or

interfere with the mitigation of CRBRP accidents, is litigable at the

LWA-1 stage subject to the sane limitations set forth in our. ruling on

Contention 1(a) (Tr. 622-625).
t

e *

i

.
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Matters Recardinc Interrocatories

The Board denied the Staff's request (in its motion for a

protective order, filed April 16,1982) to set a numerical limit on the

numoer of interrogatories filed by each party. An arbitrary limitation

on the number of interrogatories is inappropriate at this time and in

this kind of case (Tr. 643). The Board recognizes that there is a

problem of too many interrogatories but does not believe that limiting

the number on a mechanical basis would be f air to the parties nor would

it be in the public interest (Tr. 660-661). In order for the parties
.

to control this croelem, the Board granted protective orders and struck

( the following pending interrogatories and requests to produce:

(1) tlatural Resources Defense Council, Inc. and the Sierra
'

Club Twenty-Fourth Set of Interrogatorles and Recuest

to Produce to Staff:

(2) Natural Resources Defense Council, Inc. and the Sierra

Club Eighteenth Set of Interrogatories and Request to

Produce to Aoplicants;

(3) NRC Staff First Round of Ofscovery to NROC, et al.; and

(4) Applicants' Fourth Set of Interrogatories to Intervenors

flatural Resources Defense Council, Inc. and the Sierra

Club (Tr. 668).
:

L
<

., . -- -
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I,he 3oded directed the carties througn counsel to follow the
.

procedures outlined in Comanche PeakM ano to negotiate all such

discovery with reasonaole dispatch. If parties are unable to resolve

cisputes, they shall file appropriate motions for a protective order

wnich set forth verbatim the interrogatories or requests, the matters

in controversy, and the differences between them that were discussed
.

ano negotiated. Such motions should be accompanied by points and
.

authorities containing the authorities relied upon. Parties will have

a total of eleven (11) days to reply to a motion (ten (10) days plus

one (1) day delivery), and the Board will rule thereon promotly (Tr.
.

668-672).

( If any discrepancies exist between statements or rulings made at

the ccnference and this Order, this Order shall be controlling.

It is so ORDERED. -

FOR THE ATOMIC SAFETY M0
LICENSING SOARD

Y/ '

Marshall E. Mil er, Chairman
ADMINISTRATIVF JUDGE

Datec at Bethesda, Maryland

this 22nd day of April,1982.

.

1/ Texas Utilities Generating Comoany, et al. (Comanche Peak Steam-

( Electric Station, Units 1 and 2), L5P-dl-22, 14 NRC 150, 155-157
(1981).
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Lawson McGhee Public Library
500 West Church Street
Knoxville, Tennessee 37902

William E. Lantrip, Esquire
City Attorney
Municipal Building

,

P.O. Box 1
Oal; Ridge, Tennessee 37830

'

Oak Ridge Public Library
Civic Center-

*

Oak Ridge, Tennessee 37820

Mr. Joe E. Walker
401 Roane Street.

Harriman, Tennessee 37748

Commissioner James Cotham.

'
Tennessee Department of Economic

; and Community Developm.ent
'

- Andrew Jacks'en Building, Suite 1007
'

Nashville, Tennessee 31219 -
.

.

-
.

n

.

Barcara A. Finamor'e
.

,

Denotes hand delivery.*

.
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I~N ,$,UNITED ~ STATES'OF' AMERICA

LNUCLEAR. REGULATORY COMMISSION -

y @ s '4~,

-

) t
.

8-In the Matter of ) 6
&.

UNITED STATES DEPARTMENT OF ENERGT ) / 4
PROJECT'MANAGEMEE CORPORATION ) Docked No. 50-537. i

-

)
TENNESSEE VALLET AUTHORITY )

). .

(Clinch River Breeder Reactor Plant) )
)

-
. .

.

:

APPLICANTS' RESPONSE TO
'

NATURAL RESOURCES DEFEt{SE COUNCIL, INC. AND<- -

SIERRA CLUB PETITION TO THE ~ COMMISSIONERS TO EXERCISE
THEIR INHERENT SUPERVISORY AUTHORITY TO DELINEATE THE' SCOPE OF THE LIMITED WORK AUTHORIZATION PROCEEDING FOR

(,' THE CLINCH RIVER BREEDER REACTOR

.

.

|

.

George L. Edgar
*

Attorney for
Project Management.
Corporation

, ,

. *,
. .

*

Warren E. Bergholz.
Attorney,for the
Department of
Energy )

-

;.

DrfED: July 1, 1982

(
.
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"
UNITED STATES OF AMERICA

,

|. NUCLEAR REGULATORY COMMISSION ~*

t
. ,

In the Matter of

UNITED STATES DEPARTMENT OF ENERGY ).

; - )
PROJECT MANAGEMENT CORPORATION- ) Docket No. 50-53 7*

)
'

TENNESSEE VALLET AUrHORITE' ),

! )
(Clinch River Breeder Reactor Plant) )i

i )
. .

..

! APPLICANTS ' RESPONSE TO.

| NATURAL RESOURCES ' DEFENSE COUNCIL, INC. AND ..

; SIERRA CLUB PETITION TO THE COMMISSIONERS TO EXERCISE.

THEIR INHERENT ' SUPERVISORY AUIHORITY TO . DELINEATE THE.

t SCOPE OF THE LIMITED WORK AUTHORIZATION PROCEEDING FOR
' ' "

~ 'THE" CLINCH '' RIVER BREEDER' REACTOR:
;-
,

f The United States Department of Energy and Project
'

| Management Corporation, acting for themselves and on behalf
i

'

of the Tennessee Valley Authority (the Applicants), hereby

respond to National Resources Defens.a Council, Inc 's Pett-
:

tion to the Commission dated June 11, 1982. ;
;

I
'

.

INTRODUCTION
'

-
-

,

*

.

! Intervenors' Petition to the Commissiott is ara
~

improper attempt to obtain interlocutory revtew of azz avi- .d
*

danciary ruling by the. Licensing Board in.. this proceeding

Intervenors have failed to set forth any legally sufficient

( grounds for seeking such. review The issues presented. do

not involve matters of major policy or law, and. review at.'

!
'

. - . . . . .- .. . - - - . . - . - . - - - -
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.

this time will create rather than avoid delay in ,the pro- '

-ceedings. This is simply a classic case of a cocpler.

.
avidentiary rn1ing which, by reason of its f==41i arity with..

.

the record. and:. expertise the. Licensing.3aard. is uniquely

equipped. to decida.-

,

In their lengthy discourse,. Intervenors m'erely-

,

argue the merits of why a Limited Work Authorization should.

not issua for CRBRP., Intervenors, im efface request the.r

Commisaion. to. decide, wi.thout benefit of any record. estah- -

.

. lished at an evidentiary hearing, chat becausa ,of the
.

Board's evidentiary rulings, the evidence which wi.l.L be.

presented at the LWA hea' ring will not permit the Board. to

! make the requisite site suitability anc environmental find.-.

I

| ings necessary for the issuance. of an LWA Implicit in.

; Intervenors' request ir the conclusiorr that- the Board will
i

disregard the burden of proof established. by the LWA.
'

regulations and improperly issue arr IWA.].) Not;

| surpris ingly, Intervenora fail to explats. how, prior to an

evidenciary hearing, they are able te disdern the evidence'
-

i

which. Applicants. wiLL intEoduce. Nor do. Intervenora explain.
,

-

J_/ That the Board will improperly issue an LWA is a logical
j implication of Intervenors ' argument. Because Inter-

[ venors oppose the issuance of an LWA, if Applicants'
evidence were insufficient to supoort appropriate LWA-

findings and the Board denied Applicants reques e,
Intervenors ' Petition.would be reaningless.

|
. _ , _ . _ _ . . . - _ . - _ . _ _ ~ _ - . - . . _ _ , . _ _ _ _ . _ - _ _ . _ ._ _ _ . . . . _
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how they are able to conclude that the Board will improperly

-
' issue an LWA. .

'

lucervanors' attempt to obtain. interlocutory.

review is particularly inappropriate in. this instance. becausa

of the. ad.vanced.'scage;of', chia procahf.,' A.t the present
,

,
,

time, the discovery period is closed; thiEStaff has~ issued" ?
,

I , the Sice SuttabfIEty repore (55KT and the 'tiidatiii~to 'tha"'t

,
Final Environmental Statement (FES) is expected. to issua izz'

,,

j the very near future. " All. of the major milestones of the

Licensing Board's schedule have been met and hearings on.

Applica'nts' request for an LWA are scheduled to commence on ,

.

( Auguse 24., 1982 Although. the Board made its evidentiary

rulings on Apri.L 20, 19 82. and issued its Order on April.22.,,

r

1982, Intervenors-inexplicably and. in. violation. of appli.-

cable Commission. regulations-have delayed ' seeking' review of ,

;

the Board ru. Ling and Order for over six. weeks. Review at;

! this junctura wiLL only serva to deiay tha proceedings and
,

impede the Board's authori.ty to regulate their course. For'

.

.. ,

,

2_/ It is ironic that Intervenors are complaining about the
scope of the LWA issues in light of Intervenors' con-
clusion that, because of the scope, Applicants will be
unable to introduce evidence sufficient to permit the' ''

Board to make the necessary site suitability and envi-
ronmental findings. It is, after all, Intervenors who
oppose the issuance of an LWA. Unlike Intervenors,

i(, A licants believe that the Licensing Board will ful-
f 1 its responsibility and act in accordance with. the
requirements of law.

. - . - - _ - _ - . - _ . .-. - - - . _ _ _ _ . - -
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this. reason alone, Intervenors' Petition should. be s==H17 -

' dismissed.a
,

In.short, in seeking interlocutory revier, Inter-.

venors have not only failed to state any legally sufficient

grounds,. but mora importantly are. asking the Commission ta
,

prejudga hath. the marita of the evidence which will be

. presented. at ther hearing,. and. the Board.'s future' findi ngs of:
,

fact and. conc.lusions of law regarding that evidence. App li.-
,

.

cants submit that tha factually compler i. asses raised by-
~

Intervenors Petition can and should be reviewed by the
.

'

Commission only af ter the conclusion of the. avidertiary

(_ hearing on. Applicants' request for a Limited Work inchorira-
tion, and the issuanca of the Licensing Boa.rd.'s Eartial.

.

'

Initial Decision .

,

BACKGROUND .

On April 5-6, 1982, the Licensing Board convened. a.

prehearing, meeting of counsel in order to rule on Inter-
vencrs' contentions as weLL as various pending motions.

:

| During the course of that meeting, the Board, recognizing
-

,

,

that the scope of Intervenors' Construction Permit conten- f

tions went beyond. the mora limited scope of issues which

|
must be considered. at an LWA hearing, requested. the parties

to state their position as to which issues encompassed by
I

{ Intervenors ' contentions should. be considered at the. LWA.
,

hearings and. which should be deferred. until. the Construction.
.3,

._ _ _ _ . ,_. _ . _ . . . - _ - . _ . , ~ _ _ . _ . _ _ . . . . - - - - . _ ~ _ - _ . . . , _ _ - _ _ _ . _ _ _ _ . . _ _ . . _ . _ - _ . _ . _
-
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Pemic or even the Operating License stage of the hearing
.: process.

Although the parties and the Board were in agree-.

ment as to the deferral of a. number of issues, because of
.

tha factual complexity of Intervenors' Contentions 1-3, the.

Board scheduled a meeting for April 20,19 82. for the sole,

purpose of deciding which issues encompassed within Inter-

venors Contentions 1-3 were appropriate for consideration at,

the LWA scage. The Board. reques ted. the parties to provide .

written statements of their positions and to bring any,

.

*

experts necessary to a. full discussion of th'ese contertions.
Subsequently on Ap'ril 15, 1981, Applicants submit-

,

ted a detailed s tatement of their position regarding' Conten-'

3
tions 1-3 /

The NRC Staff submitted a statement which was
in substantial agreement with the Applicants' pasition. In

their Statement, Applicants pointed out that for an LWA pro-
ceeding, it is not necessary to conduce a full scale, in-
depth revied of all elements of the plant design.

-

Such a

review is proper for the Constructiotr Pemic proceeding. Ae
'

.

3 / Inasmuch as Intervenors have quoted from and attached
to their petition only selected portions of Applicants'S tatement of Pos ition,*

a copy of Applicants S tatement
of Position is attached - to this Response as AppendixA. That S tatement sets forth in de ail Applicants
position with regard to the scope of review at the LWA,

( stage, and in the interes t of accuracy, Applicants'-
commend its entire contents to the Commission'sattention. -

. _. _ _ . _ . _ _ _ _ . . . , _ . . - _. _ . . _ _ _ . . _ .--
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the LWA proceeding, the applicable standard contemplates a

finding of reasonable asaurance, based on available informa-'
-

tion, that the. proposed. site is a suitable location for "a.

reactor of the. general. size- and type proposed." As for the
'requi. site environmentat findings, the scoise. ~of revi.~ew is

,

if mited to thd3EobahIe imjachiof the proposed actiotr,I~ '
-

. including the enei.ronmental impaces of accidents.r- The

limited. nature of the LWA. findings necessarily imposes.
,

limitations on; the scope. of. analyses,. systems, structures

.' and components which must be considered, and the level of

detail which must attend that consideration.

On April 20, 1982., Intervenors submitted their

atatement. of position regarding the scope of the LWA. pro-
,

"

ceedings. As itt. their Petition. to. the. Commission,. Inter-

venors argued. that the Board. must conduct a. detailed review-
.

of the CRBRP plant design -- in effect conduct a construc.-

tion permit proceeding -- in order tio issue an LWA k|

.

4/ Intervenors had previously contended that an LWA could
not issue to CRBRP because it is a "first-of-a-kind --

reactor." This contention was grounded on the notion
that all elements of the design must be known and
reviewed before any decision can be mtde. Intervenors'*

contention was dismissed by the Board and Intervenors
did not seek review of that ruling. In arguing that
the Board must conduct a CP type proceeding in order to

,

issue an LWA, Intervenors in effect are again raising
the previously dismissed contention that an LWA cannot
issue to CRBRE .

|
!

- . _ . , ___ , . _ _ _ _ . _ _ _ __ _ _ _ . _ _ . _
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On April 20, 1982, the. Board convened a meeting
which lasted app.roximately seven hours and partitted aLL.

*

parties to present their respectiva positions..

After hear-

ing tha arguments of all parties, the B.oard ruled, in
' accordance with applicable'NRC regulations, that the

detailed design review sought by Intervenors would be

_ conducted. at the Constructiorr Permit stage of the licensing
-

,

proceeding, and that the review at the LWA stage would be.

limited to that required by 10 C.F.R. 5 50.10(e). On April -

'

22, 1982, the Board issued its Order deferring certain of,

.
*

Intervenor's contentions until the CP s tage and limiting the
scope of certain other conte'ntions in accordance with NRC
regulations. On June- 11, 1981, six weeks later, Inter-,

veno rs ' filed their Petition.

RESPONSE

1. INTERVENORS ' PETITION FOR ",dVIER OF AN
INTERLOCITIORY EVIDENTIARY RtJLING IS WHOLLY

..

IMPROPER ~

The Nuclear Regulatory Commission has a long

s tandi.ng policy, reflected'in its regulations, against |

interlocutory review of Licensing Board orders and rulings.
~

g10 C .F .R., f 1,73 0 (f) , for example, provides "No interlocu-
.

tory appeal may be taken to the Commission from a ruling of rgthe presiding officer." The basis for this rule is the
..

avoidance of " piecemeal litigation." and the delays which
f

-

.i
C

E
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inevitably result therefroar. As the Appeal Board stated

in Boston Edison Co. (Pilgrim Nuclear Generating Station,
~

'
-

Unit 2.),, ALAH-209,1 NRC 411, 413 (1975):.

It has long.been determined, all things
'

cons idered, that proceedings can be.
<

conducted most efficiently if the right
* '

to obtain appellate review of interlocu-
tory orders is deferred to an appeal at

.

the end of the case. The Commission's
Rules of Practica sa prqvide and wa must

.

follow them.
~

S'imilarly irr Public Service Company of New Hampshire

(Seabrook Station, Unter 1 and 2), ALAB-271, i NRC 478, 483.

.

(1975) the Appeal Board stated:
'

The general policy of the Commission
C- does not favor the singling out of an

|
issue for appellate examination during
the continued pendency of the trial

.

proceeding in which that issue came to: .

| the fore. .

I

Although the Commissiorr. may considar interlocutory-
'

I matters, it. has chosen. to do so " moat. sparingly" and.
,

..

.

ji/ . See Catlen v. United S tates, 324 U.S. 229, 233 (1945):
_

,

The foundation of this policy is not in
merely technical concep tions of -

finality. It is one against piecemeal
litigation. The case is not to be sent
up in fragments, Reasons other than*

...

conservation of judicial energy sustain
the limitation. One is elimination of
delays caused by interlocutory appeals.

7

I 6f Pacific Gas & Electric Co. (Diablo Canyon Nuclear Power
| P lant, Units 1 and 2), ALAH-514, & NRC 697, 698 (1978).
| -
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only in " exceptional. circumstances.' Because of the

extraordinary nature of interlocutory review, a party seek--
-

-ing such review has a particularly heavy burden to.

surmount. Interlocutory review is appropriate only
.

where the ruling below either (1)
* '

threatened the party adversely affected ,

by it with immediate and serious
irreparable impact which as a practical
matter, could not be alleviated by later,

appeal or (2) affected the basic struc-
ture of the proceeding in a pervasive or
unusual manner

.

Public Service Company of Indiana. Inc. (Marble Head Nuclear-.

^ ~

Generating Station, Unics' 1 and 2), ALAB-405, 5 NRC 1190,.

'

1192 (1977).. . . .

..
.

'

7/ Consumers Power Co. (Midland Plant, Units 1 and. 2.),
ALAB-3 82, 5 NRC .603. (1977) .

,8_f In their Petition,. Intervanors stata that " numerous
decisions have estatI.ished that interlocutory review <

would be undertaken' citing Public Service Company of
Indiana, Inc. (Marble Kill Nuclear Generating Station,
Units 1 and 2) ALAB-405, 5 NRC 1190,1192 (1977) and i

Public Service Electric and Gas Compan
Generating S tacion, Unit 1), ALAB-588,y (Salem Nuclear

.-

11 NRC 533, 536-

(1980). Intervenors fail to point out that in both
,

cases the Appeal Board refused to entertain interlocu- ,

. tory review. In fact the only case cited by Inter- i

venors in which interlocutory ' review was undertskan by
the Commission is United States' Energy Research 'and

]Development Administrat',on (Clinch River Breeder 2

Reactor Plant), CLL-76-15, 4 NRC 67 (1976). 'In that
decis ion, the Commission conducted a sua soiint'e review
of a Board ruling.because of "importanc issues of law )

*

and policy", i.e., the relationship of the NRC with ,

EDRA, an issue which the Commission believed might I

" recur in future licensing of ERDA. facilities." Id. at
(, 76.- In contrast, the issue raised by Intervenors"

|Petition' deals with technical issues, rather than law
and policy, and would ha.va no impace on tha t=12 tion.-

Continued ;

j
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As will' be demonstrated, neither circumstance ir
present in this , case. Any imagined error in the Board Order

-

can be raised. on appeal of the Board.'s final order as well.

as at subsequent stages of this proceeding before the
.

Board Eurchar,. the. Board Order, which strictly adheres to.

NRC's regulationa and. casa law, can hardly be considered. a.

.

, ruling. which. "affects the structure of the proceeding in a
pervasive or unu/sual manner " Indeed, only if the Board had-

.
.

ruled. in the manner suggested by Intervenors could it so

affect the structure of this proceeding., '

.

II.
ANY ALLEGED ERROR IN THE BOAilD 'S RULING CAN
BE' RAISED ON ' APPEAL

' ' ' ''

Although Intervenors complain in various sections,

i of their Petition that they will somehow be forecl'osed from

raising certain. issuaa at later stages of this proceeding,i

in discussing the standard for interlocutory review, Inter-

venors only claim that the, Board's ruling will affect the
t ..

structure of the LWA proceeding in a " pervasive manner."

In any event, Intervenors will be provided ampIe [,

opportunity to challenga the Board.'s Order on appeal , lIh$ f
/ -(- !I.. .

/
.

197$ decision, the Commission noted the the decision ofi n % ''' nishi between two federal agencies. Furthermo re, its I t-

the Licensing Board itself threatened substantial delay l,ntd /j !!"

for the proceeding,
by later correction of error. delay which could not be recaptured i"Id. In the present ;s ituation, however, as Intervenors must concede,

ai Commission intervention would result in delaying,
)

'

rather than. expediting, the course of the proceedings.
e

'

E
a

a
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Pursuant to the NRC' regulations and casa law, a party-to an

initial licensing proceeding, may appeal the initial deci--.

sion of the Licensing Board, including an initial partial.

decision,. and take. exception. tar the Board's findings. of. face.

and. c,onclusions of law., 10 C.F.E. 5. 2. 762.(a) In addi. tion,.-

s. party may raise both errorr of fact and law on appeal.
,

Id. Thus, NRDC' is free to appeal the. Licensing Board's

ruling regarding the. scope. of. contentions 1,1, and. 3 should.
,

,

the Board ultimately recommend. the issuance of an LWA.-l .
'

Moreover, the Appeal Board has the authority to exercise sua.
,

'

scont'e review in order to insure that environmental and

( safety issues are fully and properly addressed. Ph'ila-

dsilbhis tie'iisiffe' C'o. (P each. Botton Atomic. Power S tation,,

Units 2 and. 3 ) , AI.AB-509 , 8 NRC 679 (197 8 ) . Thus, any error-
~

,

which might be committed. by ' the. Board. affacting the environ-

mental or safety findings may be. subject to review aven. if.
'

not raised by any party. -

,

It should also be emphasized (as discussed in-

detail infra), that the. LWA. proceeding. is merely the, first
'

step in the CRBRP licensing process. To the ex. tent that any

new information or changed circumstances arisa during subse-

quant proceedings, the Board. La free to review that

.

.

O
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,

informatiotr or changed circumstances irr light of,ier .

previour LWA findingr.-

In.. sv==7, Incarvenors wiLL hava ampla.opportu.-.

nity- to obtain. review of. the. Board's. evidentiary rulings.

regarding. Contentions 1,. 2. and. 3 NRDC must,. howevar,. be.
,

required. ta swatt tha issuanca of a. partial initial decision-

.

,before raising these issues before the Commissiorr

III THE BOARD'S RULING DOES NOT AFFECT THE BASIC'.

STRUCTURE OF THE PROCEEDING IN A. PE3VASIVE
OR UNUSUAL MANNER

~

.

'

Although conceding that the Board's evidenciary
rulings "might be correct" for light water reactors,E)

'

-

(- Intervenors nonetheless request the Commission to undertake
'

the extraordinary. procedura of interlocutory review of the.

Licensing Board's evidentiary ruling on two g; rounds Firs t,

the result of the Licensing Board ruling "will. be a severely .

constricted record that will not. permit the Board rationally

to make the LWA findings required by law. '.19/ Secondly,i

j
,

| "the basic structure of the proceeding wiLL also be perv-
,

i asively affected in that Intervenors will be prevented from
i

i making our affirmative casa on NEPA. and sita, suitability-
~

'| 11/
issues ';

. . . .
,

1

! 9/ Intervenors Petition at 55.

10/ Id. at 54.

| 1,l/ Id. at 54. .

;

,

.._._..__._y. _,..-,.,.,....,,__,,._,m,....,m_.-__m.y.. ,__ . . . _ , . _ , , , , .. , ._-,,.y., - - . . , , . , , , , _ _ _ , _ . . , _ , , - _ , . _ , .
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It is[rcSriej that Intervenorr, who oppose the g
issuance of an LWA on the ground that the procedure should L.OA %-

not be available far "f trat-of-a-kind reactors", request q.

review on the ground. that: the Board will not be able to make

rational site suitahtLLey and. anvironmental findings If
I r>,

Intervenors are correce, the Board will refuse to recommend (1) .,

. the issuance of arr LWA. Moreover, should the Board. arrone- g,

'

| ously recommend an LWA, the Appeal Board, and. if necessary, &.
, ,

! the Commission can review and reverse that recommendation.

.' Obviously, the Commission should not prejudge the Licensing t}N
Board's~ actions prior to the creation of a. record in this;

; (.. . proceeding.
,

-

I Intervenors' second ground is even mora perplexing
.

I.
"

than the first Intervenors claim, without explanatiotr,.

| that because of the Board ruling they wiLL be unabla to make.

i 12/
i their affirmattva case. As. a. preliminary mattar, it
!

.
.. .

12/ Intervenors continually complain that they are hampered
i in their preparation because they will be unable to

obtain discovery on the details _ of a probabilistic risk,

analysis of accident probabilities. Yet at a depost-
tion of Dr. Thomas Cochran, Intervenors ', primary

,

'

; witness on Contentions 1-3, Dr. Cochran stated that -

: such an analysis could not be relied upon to excluda
i HCDAs from the envelope of design basis-accidents
i (Tr. of Cochran deposition at- 176-177 (June 22,*

; 1982)). - Thus , Intervenors apparently would like to
engage in discovery concerning an analysis upon which'

Applicants will not rely at the LWA hearing and which'

>f

'( Intervenors .believe cannot be relied upon. Applicants
: can hardly conceive of a more inappropriate area of' ''

) discove ry.
l

.

_ . . . - _ _ - - _ - - _ _ _ - _ _. -
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,should be noted the Intervenors have engaged in discovery of
.

,

- unprecedented sc. ope. To date, Intervenors have submitted

and received . responses to.19 sets _ of Interrogarories.,

directed to Applicants,. 25 sets of Interrogatories directed - -

.

to the. NRC. Staff, .10 sets- of Admissions directed to Appli-.

cants and.10 sets of Admissions directed. to the NRC Staff.t

Intervenors have also deposed more than fifteen persons,. and
1

, have - had production of more than one hundred thousand pages
of documents. Under these circumstances, it is difficu.lt to

'

understand the basis for Intervenors ' argument that the
~

,

'

Board's ruling will prevent Intervenors from preparing their,

I affirmative case.. *

: --
,

More importantly, any perceived difficultier which,

Intervenors may have in preparing their case is due solely
j to their insistence that the B'oard, at the LWA proceeding,

.

must conduct. a. detailed review of all elements of the design -

,

of CRBR. Not surprisingly, Intervenors fail to cite any
relevant authority for the proposition that a detailed

review of all elements of the CRBR design is mandated by the
LWA regulations. In fact, 'as Intervenors are 'well aware,

i.

the LWA regulations specifically preclude the type of review- i
!upon which Interve'nors insist. I'

'

!

i
!
I

f ;
s i

!
.

as



. . . .- - - - -. _ .__- _. -

-3..,. .
,

*
t

..

"

.

- 15 -

A. The Board Ruling On the Scope of the LWA -

.

Proceeding Was Correct
'

! Interirenors ' complaint with the Board ruling is
.

not that the Board has somehow misread or misapplied the LWA

regulations. Indeed, Intervenors- fail to cita any rele--

. .

vant' authority which in any way casts- doubt upon the Board-~

ruling Rather, Intervenorr apparently contend. that regard-
,

' less of the. clear language of the_ LWA regula.tions,. and. the
'

clear holdings of various Appeal Boards,. the Board. must*-

engage in a far reaching and detailed review of the design -

' '

of CRBRP. In effect, Intervenors would have the Board con-

[ ,_ duct a. Construction Permit proceeding, and'at the conclusion
r( of that proceeding,. as a. lesser included finding, issua an! x.

LWA.
4

Before discussing- the Board. ruling,. it is impor-

tant to understand what the Board did not . decide. Through-

out their Petition, Intervenora cont-inua.lly mischaracterire

the Board ruling and Order and state that the only evidence

permitted by the Board is of a '_' hypothetical reactor" meet-
' ing." hypothetical design criteria". Contrary to Inter-

i

venors ' s tacement, the Board. did not so limit the. review. of

CRBRP at the LWA. proceeding In particu.lar, as its primary

limitation on the Contentions 1-3, the Board held. that

"( ' 13 / Intervenors concede as noted - earlier that the . Board's
ruling'"might be correct" for light water reactors.
Intervenors' Petition at 55..

w.
, ,c. 7,

.- y
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discovery at the LWA stage is limited to the following areas
,

b of concern: .

1. The major c. ladies of accidents-

initiators potwntially leading ca
HCDAs;

.

,
,

2 .. The relevant cetteria. to be imposed.
,

for CRBRP;

'

3. The state of technology as it,

relates to applicable design.

characteristics or criteria;. and:

4~ The general characteristics of the-*

.

CRBRP design (e.g. , redundant,
diverse shutdown systems)..

l .

Board Order at 2-3..

As demons trated in the Board Order quoted above
'* *

(No. 4) and the recently issued Site Suitability Report, the
'

pertinent design characteristics specifically proposed. far ,

CRBRP' will be subject to review at' the LWA. hearing - not -<

the design of a hypothetical reactor. For e:dample, perti-'

nent elements of the CRBRP containment desigrr,, shutdown;
!

sys tens, decay heat removal systems, fuel failure detection

systems, and systems for assuring primary system integrity
will be considered at the LWA stage to the extent that those

,

systems relate to findings of site suitability. Because.of

. the limited natura of the activities permitted. pursuant to
in LWA and because t. base activities are taken at the ApplL-

cants' risk, it is simply not necessary to conduct a

f detailed review of. ~ill elements of the.. design. of those..

sys tems . - Such. a review can await the. Construction P arsit
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,

proceeding. * As provided in the NRC regulations,. the Board'

need only have reasonable assurance that the specific' *-

{systems of' the CRBRP can be designed to meet. the site '-
'

--
. . . . . . . . . 14/suitability requirements contained in NRC regulations and.

that the probable environmental impacts. from construction,

and operation of such. a. reactor. are properly analyzed.

. Similarly, CRBRP-~ des'ign ' criteria are not hypothe ,.

tical.f The Board's ruling contemplates that. the review will
include ' consideration of pertinen: design criteria. The |

.~ PSAR contains the detailed desigrr criteria for the CRERP as-
16 /.

does th'e NRC S taff's recently issued SSR.. . Whila these

f criteria are not final,. they can. hardly be characterized. as

. hypothetical. Moreover, there- is. nothing, to indicate that

these criteria.wilL change or that if a. change is necessary,
such changes cannot be accommodated at later stages of thia

:.

'

proceeding.
,

'

Thus,. the Board. clearly did. not rtria that it would.
j

' ion y consider a hypothetical raactor and hypothetical design !

criteria Rather, the Board. simply ruled that the detailed

-
.

|

|
.

74/ 10 CFR S 50.10e (19 82).
..

15/ Natural Resources Defense Council Inc. v. Morton, 458;_

;f F.2d. 827, . 836 (. D . C . C ir. 19 72) .
'(
''- 16/ ort (Clinch River Breeder ReactorS ice Suttability Rep (,Iune,Plant), NUREG-0786 19 82.) (Appendix. A)

;
,

. . . , . . - .- . - _ -.
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' 'desigrr review sought by- Intervenors must await the Construc-

;- tion. Permit proceeding. As the Board stated in its Order:

A. full-scale inquiry into the specific.

design of the CRBR. is inappropriate. at
the LWA-1 stage. 10 C.F.R. 50.10 (e)

'

. - establishes that an LWA-1 may be issued.
only af ter the Board has conducted a

* '

full NEPA review and has determined that
' based upon the available' information
and review to date, there . is. reasonable
assurance that the proposed site is a,

suitable location for a reactor of the
.

general size and- type proposed from. the'

'

standpoint of radiological health and
s af ety cons idere.tions. ' 17/

.

Broadly stated, Intervenors complain of the Board,

,

rulings in two respects: (1 ) "The Licensing Board's inter-
;

( pretation of the. scope of required LWA findings does not

permit reasoned site suitability findings," and (2) "The
,

Licensing Board's severe limitaciott of the. scope. of; the. LWA.:

proceedings for CRBRP violates. NEPA_" Baaed. on theset two.;

,

: .

17/ United S tates Deaartment of Ene'rgy- (Clinch- River
Breeder Reactor ?lant), Docket No. 50-537 at 3 (April.-

22, 1982.). The Board's ruling in this case is amply
supported by NRC case law. In Gulf States Utilities . ,

| Company (River Breed Station Units 1 & 2) LBP-75-50, 2
'

. NRC 419, 461 (1975) the Board discussed the scope of
review for an LWA in the. following terms

It is not required' that the Board make- -

findings at present as to whether the
specific. design of the River Breed
S tation conforms to the radiological-

health and safety requirements of 10
C .F .R. 5 0, the regulations with which
Appendix I 'is associated. Whether. or( not the specific design can be expected
to meet Appendix I requirements will be
the .subj ect of .further hearings-

.

j. 9
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compla.ints, Intervenorr apparently contend th' t the strue-a

ture of the LWA , proceeding will be pervasively affected and,

accordingly, interlocutory review is appropriate. As will
,

be demonstrated, both complaints are entirely mericless_
.

- ' 1. Site Suitability

Intervenors' concern regarding site suitability is
' premised entirely on its misconception of the extent to

whidi site suitabiliqr findings are final. . Repeatedly. '

.

throughout its argument, Intervenors state that the " issue -

*

of site suitability is essentially closed" after the UdA,
'

hearing. + Indeed, Intervenors go so far as to suggest dia,l_

k_a following:
*

If the Board finds that the site issuitable, that finding is notit is a final decision. prelimi-nary;
All con-tentions as to site suitability willpresumably be resolved. We cannot .

imagine that the Board would permit
reauthorization of site suitability
contentions at the CP stage. 18/.

.

Th[s, based 'on their belief that' all site suitability issues
are final at the conclusion of the LWA proceeding, . Inter-

venors contend that they should be permitted to engage in a
;

full scale inquiry into the specific CRBRP design. 1
*

Intervenors' argument regarding finaliqr .is some-
g

what curious in light of counsel for Intervenors' statement !;

-. , . .

f.

18/ Intervenors' Petition at 50_

t
.
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at the hearing before the Licensing Board regarding this

s very issue:

.. I don'e doubt that this Board will.

be able. to raise any safety issue that
it believes . is important at any stage.
That is a. requirement of the Atomic.

Energy Act, and the Commission and
Appeal Board have made it clear time and*

time again the Board members are not to
close their eyes to new information

i .

So I am not implying that when. you make
this LWA - when yvu make these LWA find-
ings that that closes the record totally
on your responsibilities or on the
partles responsibilities from that point
on. (Tr. at 510).

Thus, while advising the Licensing Board that its site su.Lt-

{,. abil'ity findings.were not final, Intervenors now provida the.

( Commission precisely tha c.pposita ad.vice.
,

[
Regardless .of the patently inconsistent positions

|-

which. Intervenors have taken on this issua,. the NRC regula. --

tions and case. law clearly establish. that. site. suitablltty
.

findings may be reopened at any stag'e- of the proceeding for

good cause'. At the time the Commission promulgated its LWA

regulation, the Commission specifically stated that the
'

conelusions reached. after an LWA. proceeding could, unden

appropriate circumstances, be revisited. during the Construc-
19/ .

tion Permit or even Operating License stage
. ..

In argu.ng that a detailed design review should be' - 19/ d

I- undertaken at the LWA stage, Intervenors rely upon the
Commission's recent 3tatement of Policy on Conduct of'

Licensing Proceedings, CLI-81-8,13 NRC 451 (19 81) .
Continued

- . .- . . - . _ _ _ _ _ _ _ _ _ -
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The rules adopted herein would not pre- -

clude the presiding officer fran reopen-
ing the NEPA and limited safeqr hearing.

. . .

af ter grant of authorization under
5 50.10(e) to consider new information,

upon motion by an interested party or on_
its own initiative. 20 /

'

Moreover, the Commission noted that "any grant of authoriza-
,

tion to conduct on-site activities could not serva to pre-
.

'judica the outcome. of the radiological. safe.tr review-

i ts elf..'

The Commis* ion regulations nitrar this view. 13

C.F.R. S 50.10 (e) (4) provides:
,

.

Any activities undertaken pursuant to an
*

d' authorization granted under this ara-

( graph'shall be entirely at the ri k of'

the applicant and, except as to matters-

determined under paragraphs (e)(2) and
,

(e) (3 ) (ii), the grant of the authoriza-
tion shall have no bearing on the issu-
ance of a construction permit with
res pe ct to the requirements of the Act,
and rules and regulations, or orders
promulgated thereto.

. .

In summary, the entire bas'is far- Intervenors'

argument regarding site suitability is premised cu a f aulqr~

Far from supporting Intervenors, the S tatement of. |

Policy clearly states that the detailed design review
sought by Intervenors should be undertaken at the
Construction Permit proceeding not at the LWA
proceeding.,

20/ 39 Fed. Reg. 14506, 14507 (April 24, _19 74) .

21 / Id. at-14507. It should be noted that Dr. Cochran has*

( testified that, in his opinion, it is not necessary tos

engage in a detailed design ~ review in order to establish
the suitability of a site. (Tr. of Cochran' deposition

at 182-183).
-

- . - .
-
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assumption - that all site suitability findings are final
at the conclusio,rof the LWA proceeding. To the extent that '

ithe detailed. review conducted at the CP or OL. proceeding (
,

indicates. to, Intervenors that the LWA site suitability
'

.

findings. requi.re. modification, that issue can be raised
'*

. '22/
,

before the Board
'

;

*

2. Environmental Findings

Intervenors' various argunents- that the Board..

ruling somehow violater NEPA highlights and reaffirms the !
,

~

inecessity for the Commission policy agains e interlocutory
.

review of evidentiary rulings. The Licensing Board in this.s "

proceeding has stated, in accordance with NRC regulationsg . ..

! ,

i! and case law, that. it intends to conduct a " full NEPA -
l,

-

|'

review" during the LWA hearing phase The Board recognized,.. t

'

however, as required by the LWA regulations; that: '.
:the. finality of this review must of

necessity await the completion of the CP
.

.

-

i. evidentiary hearing where full designdetails and supportive anal
facility will be critiqued.yses of the ;i

i'

~

- ..

.:
!,

- i'!
ii. . .

c;
E~,

1:22/ To the .extene that Intervenors are sugges ting that, =
on ithe merits, the Board cannot make the required site isuitability findings, that issue is clearly premature_

L and musc . await the outcome of the LWA proceeding g

L- _ Eitself. Obviously, the Commission cannot prejudge the 5merits _ of this case absent a factual record. E
n
b
EI
C
N

, , - . . . - . - - . . - - . - - . - _ _ _ - _ _ . _ _ . _ _ _ . . _ - -
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23/
Intervenors do not seriously argue that the

Board's formulat-ion of the- legal princip-le regarding NEPA is' -
-

incorrect. Rather, at th.e hearing, as well as in their.

Petition to the Commission, Intervenors have argued tha
.

meri.cs. of. their casa using the following logic:
.

1. The NRC Staff and Applicants have'

concluded that CDis can be excluded from
the. envelopa of D?a.s;.

,

2. Intervenors- have concluded that-
' CDAs should be included. in. the envelope.

of DBAs;. .

.

.

.

. .. . . ..
.

. .:s.

:( ~

23 / Intervenors make the senewhat disingenuous statement-

that the distinction berween " full" and " fins.1" NEPA
! review 'is "nowhere sugges ted in per':inent regulations

'

or cases and clearly ccatravenes the Commission's4

explanation of the IRA rule . . . and the clear language
of the rule itself." In fact, the Commission's . . -

explanation of the LWA rule and the rule itself clearly -
provide that the NEPA findings . are. not final and can be -

reopened. See 39 Fed. Reg. 14506,14507 (April 24,
1974). Moreover, at the hearing, counsel for Inter-
venors 'specifically agreed that a full rather .than.-

final NEPA review was required:

JUDGE MILLER: You make them full
. rather than final, don' t you?!

: .

MS. WEISS: Taat's right. (Tr. at
514)

* * *

[ J UDGE M' ILLER': - In that event, a
'

full review then would be suffi-
cient fron yo1r point of view.

1.bsolut el tbso-MS. WEISS:
lutely. .(Tr. at. 515 ) y,

-

- _- -. . _ - . -. _ -
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3- If the Staff and Applicants are
wrong about the probability of CDAs', iE
is most likely that the postulated-

2

source tern does not bound all credible
accidenta; 24/.

4. If the source term is wrong, the
risk analyses and the Summary of.

Radiological Consequences of Pos tulatei
Accidents in in Table 7.2 of the FES for -*

CRBR are wrong so NEPA and 10 C.F.R.
55 50.10 (e) (2)(1) and 50.52(b) and (c)
are noc satisfied; and. finally, 25 /

,

5. If Applicants ' and Staff's assump-
.- ' tions .with. regard to the probability of

a CDA are incorrect, it is most likely
that required design changes in CRER

' would change the cost / benefit
.

analysis.'. 26 /

- B as ed on this " logic", Intervenors conclude that there

should be no limitations on the scope of Contentions 1-3
*

because the speculative sequence of events liatei abova

might occur

| Plainly, the Commission cannot engage in the ~ kind.
;

of absurd. speculation suggested by- Intervenorr. In order-

for the Commission to accept Intervenors' argument, the

Commission would have to (1) accept at face value and with-

out.any factual record, all of the factual premises implicit

| in Intervenors' argument (i.e., that a CDA should be a. DBA);
|

(2) assume that. despita these factual premises the Board.
'

.
.

24/ Intervenors Petition at 30,

25/ Id. at 30. .

| 26/ Id. .

|

_ - . . _ _ __ _ ._ ____ . _ _ - ._ _ . . , --
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recommended. the issuanca of am LWA. and: (3) assume that the

..
. Board decision. would. be incorrect and in violation of NEPA.

Given the factual complerf.ty of the issues, and,

the facts that. no hearing has been h. eld,. no evidenca has
.

been introduced, na emrtronmental findings have been made
.

and .no decision bas been issued, it is virtually- impossible

'tc unders cani how any actic=. taker. by the.Recra te date.

, violates NEPA.

The logical extension. of. Intervenors. argument

underscores its absurdity. If a " fell NEPA'" review cannot.

^

tolerate possible future changes in circucstances as Inter-
:f*
(, venors suggest,. then. the NRC's longstanding two-step licens-

ing process is invalid. If all deci.sions must be definitive.

and final -- not - subject to change - then neither CRBRP nor--

any other reactor can be granted a. C2 nuch. less amLWA.

Indeed, NRC would be required. to conduct an.0L. proceeding.
. .

,

which would subsuma both. the CP and. LW1 stages
'

The Board has clearly stated that it will conduct

a full NEPA review. The Board's ruling regarding Conten-

tions 1-3 does not in any 'way lesserr or eliminata the

Board's respons ibility to make full environmental find-

ings. In the context of Contentions 1-3, the Board. must

find (1) that there is reasonable assurance that the plant

( can be designed to conform to NRC standards; (2.) that "if
,

the' plant is so designed, the radiological impact will be of

_. - _ , _ _ _ _ _ _ __ _ _
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small weight izr.the environmental balance," and (3) "it is
,

unlikely that any costs- inwr.r.ed- itr modifying the priant' trg ,

meet [the standards] would be ser large as to seriously-
.

disturb the cost / benefit. or plant vs. alternatives balances

'

reached. in the. environmental hearings." Gulf States'

'

Utilities Company (River Bend. Statiort Uni.ts 1 & 2), LBP-75
,

50, 2.NRC. 19, 61 (1975).
..

,

If the evidence addaced. a.e t.he hea. ring ist. insuffi:--
.

cient to permit.the Board to =aka these findings, an. LWA ,

f

either will not be issued or- the Board- decision will be'

1 -

reversed on appeal. If, on the other hand,_ the Board finds,
'

I," and the Commission agrees that the environmental record.
% ,.

permits the issuance of an LWi, Intervenors can hardly
.

complain In either case, norhing is gained by attempting-

to prejudge the ultimate outcome of the LWA proceeding,
.

IV. INTERVENORS ' PETITION VIOLATES THE .

CO.tfISSION 'S RULES AND PROCEDURES

The Commission, recognizing "the public interest

in the timely and orderly conduct .of (ital ' proceedings,."

has[ established. well defined. procedures for. review of inter-

locutory matters. The Intervenors. have chosen to ignore.-

those procedures, giving as their reason that compliance

[.
'

Nuclear Fuel Services, Inc. (W es t Valle
Plant), CLI-75-4, l .NRC 173, 275 (1975)y Reprocessing27/

.
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' 28/
would have "nor utility'" and be " wasteful. of tine.'' In

.
.

particular, Intervenors ha.ve failed. to adhere to the
.

required time periods. for seeking an interlocurory review,'

failed to submit objections to the Licensing Board, and
.

failed to seek review in the first ins tance frcm the Appeal.-

Board. Accordingly, for the reasons which. folicw, Inter--

venors' Petition should be. summari.ly dismissed.>

A. Intervenors' Petition is U itimely

In discussing the time periods prescribed by ita
-'

,

'
regulations the Conmission has stated:

,

y#
~ requires a certain disci line to keen it

the Commission's , adjudicatory system
w.

operating efficiently. t assumes that
parties will assert their own interests-

in a timely fashion with adequate
support, and that they will .ive with.
the costs of their decisions.

1

,

Consolidated ' Edison Company of 'N'ew'' York (Indian Point
~

S tation, Units.1, 2. and. 3 ),. CLI.-77-2, 5 NRC 13, 15 (1977)
,

InEervenors now ask the Comnission to ignore its own proca-

dures, and allow Intervenors to raise issues before the

Comitission one and a half months af car the nacrers should

|
have been presented. to the Licensing Board.

The Ordei objected to by the Intervenors was--
.

issued on April 22, 1982. Yet, the Intervenors failed to

!,. respond or seek any relief froa that Order until June 11,
:(- N

^

.

l

28/' -Intervenors ' Petition at 57 and 60.
r

, -- ., ._
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Intervenors seelt tar excuse their delay because (1) of1981

"significant new information" which they- have become. aware
.

, _ ,

of since the order was issued, (2) "there is only now a full
.

' complement of Commissioners", and (3) "there would have been

no utilLty in filing objections with the Board aa provided. '~

29 /- '

. in f 1751(c)" -

Interlocutorr review may- be appropriate where, in.'

,

addition. to establishing a strong legal basis, the peti-
.-

tioner also demonstrates that early review will avoid.
:

'

delay. See United States Energy Research and Development-
.,

,

'

A gency , suora. Here, Int ervenors , by their failure to seek

review in a. timely fashion.have ci eated the conditions for

delay. ~ If review is granted, the inevitable. result will be
,

delay in the comtiencement of hearings, development of a.
|

|
record and meaningful. review

~

Moreover, none_ of Intervenors' rationalizations.
.

justify allowing the Intervenors to ' circumvent. Commission

regulation ~. Intervenors allude to "significant new infor-s

mation", of which they .becama aware for _ tha first time. after

April 22, but provide no specifics. Certainly, the selected.
!

quotations .from Intervenors' May 6,19 82 Deposition of the

NRC S taff and. from the March. 30-31 and May 5,19 81 ACRS'

,

f- 29 / -Intervenors ' P etition at 55-56. In the later event,
> -i Intervenors have five days following an order under 10
|" ' CFR S 2.751 in which to file objections and seek

review. -

|

|

- . . . - - - - - - , . -. . - - _ .__ _ - - _ _ _ _
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Meetings demonstrata no new information of such. significance -

that Intervenors were compelled only after six weeks delay-, ,

.to pursue extraordinary measures of relief.
,

*

Intervenors in their petit. ion, continue. to rely
'

upon precisely the same arguments which failed. before the .

Licensing Board., They have presented ne sigrrificant new

*information As the Appeal. Board. ob, served. La Duke Power
,

Company (Catawba Nuclear Station, Units 1. and 2.), ALA.B-
.

359, 4 NRC 619, 620 (1976):

Af ter a decision has been rendered, a.

-

dissatisfied litigant who se'eks to
persuade us -- or any tribunal for that -

.

matter -- to reopen a record and recon-,

sider "because some new circumstance hase

' arisen, some new trend has been observed-

or some new fact discovered," has a.
difficult burden to bear.

-

~

Intervenors not only have not- borne that burden,. they- have

not even attempted to shoulder it.

i Intervenors' other rationales for ignoring- .

Commissiorr procedures -- that the matterr raised are such.
,

that only a five-member Commission can appropriately

consider them and that there would have been "no utility" in;-

following Commission procedures -- are presumptuour as well

as unjustifiable. Certainly, parties to Commission proceed-

fngs do not have the luxury of deciding when the Commission
:

|
:.
!' . i:\ g

-



. _ _ .

1Y =. . , . --
,

,

-- .
.

- 30 - j^

.
,

.

is properly configured or what procedures are worthy' of
being-followed. , /30

-

e

.

V. NO WAIVER OF THE LWA REGUIATIONS IS JUSTIFIED

Intervenors alternatively sugges t that the Commis-.

'

siorr ' consider their Petition as a requese for a waiver pur-'

suant to .10 C.F.R I 2. 758. In requesting a waiver, Inter-

' venors maka the- novel argument that; they are not seeking a.

waiver of 10 C.F.R 50.10(e), but are seeking to waiva the

Board's- interpretatiotr of that regulation. The net effect
~

of this argument is, of course, that. any interlocutory
'

,

ruling made by a Licensing Board, although not subject to.

-

- direct review by the Commission may nonetheless be " waived."
,

by the Commission. If this argument is accepted, interlocu-*

4 -
.

,

tory review would. thus become the- nour rather thair the.I

. - ., ,

30/ Intervenors improperly moved the Commission to take.

interlocutory action. The petition rather should. have -

;
- been addres5ed to the Appeal Board. The Commission has

delegated its interlocutory review authority to the-

Atomic Safety and Licensing Appeal Board,10 C.F.R.
S 2.785, with the Commission reserving the right to

. review the Appeal Board decision on certification from
the Appeal Board, or in cases of " exceptional legal or
policy importance", 10 C.F.R. S 2.7 86 (a) to review the
decision on its own motion. As the Commission stated
in Public Service Company of New Hampshire (Seabrook-
Station, Units I and. 2) , Do cket N os . 50-443, 50-444,
unpublished Memorandum and Order dated March 23,198 ,-

"[t]he Rules of Practice soecifically preclude the
appeal of interlocutory decisions to the Commission or

. .- any other request for Commission review of such a
.

decision." (Emphasis added) . See, also, Consumer
, ~3
H-~ Power Co. (Midland Plant, Units 1 and 2), CLL-77 -12, 5

NRC 725, 726 (1977)'

t

|

'
.

, . , - - . - - _ _ . . - - - _ _ _ _ _ _ - _ - - _ _ _
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exception. Although. Applicants beli. eve that this non-

sensical argument should be dismissed out of hand,*
-

'

Applicants nonetheless will address the merits of the.

request.
.

'

A. Intervenors Failed to Follow the
Procedures Mandated by 10 C.F.R. S 2.758

In requesting that the Commission. also consider.

their petition to be a request. for waiver of a Commission,

rule as provided for by 10 C.F.R S 2. 758,$ Intervenors

failed to follow any of the procei:res called for by that
regulati.on. 10 C.F.R 1 2. 75 8 (a) states. that "any rule or

( regulation of the Commissida . .. shall. not be subject tcr

. attack by way of discovery, proof, argument, or other means

in a adjudicatory proceeding- involving initial licensing"
except as provided in S 2. 758(b), (c) and: (d). Sectiorr

,

2.758(b) requires that. a waiver petition shalL be accom-

panied by an affidavit setting forth with particularity the
i

i

special circumstances requiring waiver of Commission rules '

No affidavit accompanies- the- Intervenors' ' petition. The i

petition and. affidavit. arh to be submitted _ to the presiding
officer. 10 C.F.R_ S 2.758(c). Intervenors have not done

s,o .

Moreover, the regulations provide that the presid-
-, ing officer shall decide, based on the petition, affidavit I

f .'.
'

and any responses, if the petitioning party has made a prima
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,

facie showing that application of the rt:le in question.
"would not serve the purposes- for which the rule or regula-.

tion was adopted" and should be waived. Id. Only if such a.

showing has beea made. will. the presiding _ officer curtify the
.

matter di.rectly to the Commission. S ectiott. 2. 75 8 (d) .,

!

Obviously, sinca Intervenors have failed. to submit any pect-
, tion or affidavit to- the Licensing Board, the. determinations.

,
necessary for waiving a. Commission. regulation cannot be-

mada

Intervenors justify ignoring the clear require-.

ments for requesting a waiver of Commission. requlations by

[ '' declari.ng that following, such. requirements "would clearly be

futile and wasteful. of time.' Applicants submit that,

Intervenors cannot be allowed to pick and. choose the. Commis-

sion regulationa they will follow or ignore. Those regula.-
.

tions and the procedures they mandate. must. be. applied in an;

even handed manner in. order to ensure the orderly and fair
administrat-ion of NRC proceedings

B. The LWA Rules are Fully Applicable to..

This Proceeding

In requesting a " waiver" of the LWA rules, Inter-

venors are in effect challenging the applicability of the
,

LWA procedures to CRBR. In asserting such a challenge,

s.

31/ Intervenors Petition. at 60.

|

-_ _ ____ . A
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Intervenors neglect to inform the Cn~ +ssion that the

Licensing Board has recently dismissed its contention.

raising precisely this issue. On' April T4, 19 82, the -.

Licensing Board, issued an Order dist:issing_ Intervenors.'
.

former Contention. I which. asserted. that.as a'htter. of law.
~

.

the LWA procedure is inappT f r-nble ta' first-of-a. kind

reactors such as. the. CRBR In. Les Order,. the Bcard stated.,

that:.
,

The Board believes that as a ratter of
law, the LWA procedures do apply to the

. CRBR proceeding. Further, the denial of
this contention as a pleading vill not
prejudice Intervenors becau.se the appli-
cability of LWA regulations can be,

*( challenged by proposed conclusions of
law af ter a factual record has been'

developed. at rhe evidentiary hearing.,

The contention as framed presants an
ultimate legal question for the Board
following the taking of evidence, rather
than a factual. issue. or pleadiig
(Tr. 9 8-) . 3 2 /

'

.

In now reques ting that the Comnissiott waive 5 50.10(e), (or
the. Board's interpretation of 50.10 (e)) Intervenors are

attempting to circumvent the Board ru. ling and obtairr inter-

locutory review of that ruling. For the reasons stared

earlier, such review is patently inappropriate As the-.

|

-

.

l

t s. 32/ United States Depawaent of Energy (Clinch River
.

Breeder Reactor Plant), Docket No. 50-537 (April 14, |1982.) (Order following Conference. with Parties at. 8._

I
_ _ _ - _ _ - -
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Hoard noted irr its Order,"the applicability of LWA. regula.- |

1

[. tions can- be challenged- by prop,osed conclusions of law after

a. factual record. has. been. developed ... ",

Aside from- the. improper nature of tha. requese,
.

Intervenors have failed. to. meet the. hea. y burden. imposed. on.v
.

parties attempting ta waive ~ agency regulations. WAIT Radio
,

'y. FCC', 418 T.2d.1153, 1157 (D .C~ Cir.19 69 ) ("An appli.-
.. ,

cant for watver faces.. a. high hurdla everr at the starting.

ga te.") In. order to. meet that. burden, Intervenors. must
'

establish that the applicatiotr of the LWA rule "would not-

'

s erve the purposes for which the rule or regulation.was
-

3
I adopted." Intervenors attempt to meet this burden merely byr. .

bootstraping their previous arguments regarding NEEA and site.

suitability findings inte an argument that the LWA. rule "as.

interpreted" wiLL not serve its intended purpose. For the
.

reasons stated in the previous. sections of this. Response,
-

,

this argument should be rejected.

CONCLUSION

l Intervenors Eetition does not raise any important
!
|

issues of law or policy requiring immediata intervention by'

!
the Commission. Rather, the issue raised here is a highly

'

technical and complex evidentiary matter which. can. be

,

s
1

- - - - -
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.

resolved only af ter completion of hearings and the develop-

ment of a factual record. For their part ,. Intervenors have
,,

wholly failed to meet. the requisite standard for interlocu.-
.

tory review, and. their Eetition. should be. dented

'

Respectfully subattted,

G eorge 'L. Edgar-

Attorney for Project
Management Corporation -

.-

.

/M- . //

Wa$ren I. Berghol
Attorney forr3 Department of Energy
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BEFORE THE COMMISSION
'

,. --

Y, . : -: ,

In the Matter of-
. .

UNITED STATES DEPARTMENT OF ENERGY Docket No. 50-537
PROJECT MANAGEMENT CORPORATION-
TENNESSEE VALLEY AUTHORITY.

(Clinch River Breeder Reactor Plant) --

,.
.

NRC STAFF RESPONSE T0 " NATURAL RESOURCES DEFENSE COUNCIL,
INC. AND SIERRA CLUB PETITION TO THE COMMISSIONERS
TO EXERCISE THEIR INHERENT SUPERVISORY AUTHORITY

TO DELINEATE THE SCOPE OF THE LIMITED WORK
AUTHORIZATION PROCEEDING FOR THE CLINCH RIVER BREEDER REACTOR"

'

I. INTRODUCTION
"

On June 11, 1982 the Natural Resources Defense Council, Inc. and
.

Sierra Club (Intervenors) filed the above-styled request with the

Commission. That pleading (hereinafter referred to as Certification-

Petition) argues that the Commission should direct certification to it of

the question of whether limitations put on the litigation of contentions

in the LWA hearing contained in the Licensing B,oard's April 22, 1982

Order were incorrect. For the reasons discussed below, the Staff believes

'that the Licensing Board's rulings were correct and certification should

be denied.

.

'

II. BACKGROUND

On October 11, 1974, the Project Management Corporation (PMC) and the

Tennessee Valley Authority (TVA), hereinafter referred to as Applicants,

submitted to the Atomic Energy Commission (AEC) an application for a

-________a ._.
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construction permit and a Limited Work Authorization (LWA-1)I/ under '
-

Section 104(b) of the Atomic Energy Act of 1954, as_ amended, 42 U.S.C. -

1 2011 g seq. Extensive discovery and prehearing activities took place

after filing of the application until April 25, 1977 when che Licensing

Board suspended the proceeding at the request of Applicants. On January 18,

. 1982 the Licensing Board, at the request of Applicants, and without

objection, lifted the suspension and resumed consideration of the appli- -

. *

cation including the request for an LWA-1. -

On ' April 5 and 6,1982, the Licensing Board heard arguments on the

Revised Statement of Contentions and Bases which'had been filed by the

Intervenors on March 5, 1982. The Licensing Board ruled on the revised

contentions in its April 14, 1982 Order, admitting certain contentions'.
'

No objections were filed to this Order and the Certification Petition is

not directed toward the April 14 Order. Arguments were heard on April 20,

1982 as to which issues within the first three admitted contentions should

be deferred for purposes of discovery and litigation until after the

LWA-1 evidentiary hearing and Partial Initial Decision. Intervenors -

argue that all of the issues within its first three contentions substantially

address adequacy of the proposed CRBR design and, therefore, should be

litigated at the LWA-1 ' hearing. Certification Petition. On the other

hand, Applicants argue that they could demonstrate, in the LWA-1 phase of

licensing, the feasibility of designing the CRBR so that hypothetical

core disruptive accidents (HCDAs) can be sufficiv.tly limited in their

| ,

: 1/ Under agency practice the site preparation activities under 10 C.F.R.~
'

5 50.10(e)(1) and (2) have been designated as LWA-1 activities and
installation of structural foundations, etc. under Section 50.10(e)(3)

.
have been designated-LWA-2 activities.

L

_ - - _ - _ _
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probability of occurrence as to exclude- them from the design basis and,
*

,

based upon'this premise, Applicants contend it is not appropriate to deal '

with all.-issues embraced by the first three contentions in the LWA-1.

phase. Applicants assert that their presentation in connection with

their LWA-1 request would be limited to a showing based on a reactor of

the general size and type proposed, in' light of certain factors:
7

1. The major classes of accident initiators potentially - - .

leading to HCDAs; *

2. The relevant-cr'iteria to be imposed for th' CRBRP;e

3. The state of technology as it relates to applicable design
characteristics or criteria; and '

4. The general characteristics of the CRBRP design (e.g.,
redundant, diverse shutdown systems).

,

Tr. 489-91 (Apri.1 20, 1982 PrehearingConference). .

t

In its April 22, 1982 Order the Licensing Board ruled that certain

issues could be litigated at the LWA-1 stage subject to being limited

as proposed by Applicants.2/ The Board deferred other portions of admittec

contentions to the CP stage.3_/ The Licensing Board gave as the basis

for the above limitations the position that " inquiry at the LWA-stage is
.

2/' Contentions 1(a) and 2(a; 'd } -ich question whether CDA.has been.
-

properly excluded from du.gn ..wis accidents; and' Contentions 3(b)-
3(d)whichquestionwhetheraccidentsotherthandesignbasisacci-
dents have-been sufficiently considered could be litigated at the
LWA stage subject to being limited as specified by the Licensing
Board.

3/ Contention 1(b), which dealt with the specifics cf_ the Applicants'-

~

design was deferred until the CP stage since the Applicants had
indicated they would not rely on the design specifics in meeting
their burden.in the LWA hearing. Order at 5. . Contention 3(a),
which. broadly questions the need for and adequacy of a probabilistic
risk assessment comparable to the Rasmussen Report, was similarly
deferred to the CP hearing based on Applicants' representation that
they would not rely on any analyses comparable to the Rasmussen
study in support of their application for an LWA-1. April 22, 1982
Order at 2-6.-

-
. _ _ _ - -,.. , . . >
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limited to consideration of whether it is feasible to design CRBR to make -

,

HCDAs sufficiently improbable that they can be excluded from the envelope ,
,

of design basis' accidents for a reactor of the general size and type

proposed." April 22,1982 Order at 2.

Intervenors did not file objections to, or. seek reconsideration by

i
~ the Licensing Board of its April 22 Order nor did they seek certification

. from the Licensing Board for Appeal Board or Comission review of the- ,.

April 22 Order. Interyenors now, however, seek to have the Comission
.

_ _

direct the Licensing Board to certify'to the Comission the ruling in the

Licensing Board's April 22, 1982 Order to exclude explicit design considera-

tion of "CDAs at the LWA-1 stage. Certification Petition at 6. Interlocu-

tory review is sought under 10 C.F.R. 52.718(i) and the Comission's '

inherentsupervisoryauthorityovertheconductofNRC$djudications.
L

| Certification Petition at 53-54.
!

! The Certification Petition should be denied.

III. DISCUSSION .

Intervenors' request is for interlocutory review by the Comis-

i sion. Interlocutory review of a liwnsir.g board ruling through

directed certification is discretionary and infrequently granted.il .

A party seeking directed certification of an interlocutory -issue must

demonstrau that the Bo'ard's action "either (a) threatens the party

adversely affected with immediate and ' serious irrsparable harm which

.could_not be remedied by later appeal or (b) affects the basic structure

'

4/ See Cleveland Electric Illuminating Co. (Perry Nuclear Power ~ Plants,
Units 1 and 2), ALAB-675, 15 NRC- Slip op, at 9 (May 17, 1982).--

m -
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of the proceeding in a. pervasive or unusual manner." Puget Sound Power*

, and Light Co. (Skagit Nuclear Power Project, Units 1 and 2), ALAB-572,
,

10 NRC 693,694 (1979). Moreover, in order to justify Commission' review

of an interlocutory matter where.r.elief has not first been requested from

the Appeal Board, Intervenors must demonstrate extraordinary circumstances -

justifying such exceptional Comission action. Pennsylvannia Power and
.

Light Co. (Susquehanna Steam Electric Station, Units 1 and 2), CLI-80-17,
~

,
-

,

11 NRC 678 (1980).
.._.....-,

_

-

Intervenors claim that the Board's rulings on the scope of the LWA-1

proceeding will result in a " severely constricteif record" that will not

enable the Board to make proper LWA-1 findings in a rational manner. Certi-
fication Petition at 54. They assert that the basic structure of the '

'

proceeding will be pervasively affected in that Intervenors will be

prevented from maicing their affirmative case on NEPA and site suitability
issues. Id. Intervenors argue that the instant question presents the

-

,

Commission with the significant issue of law or policy as to whether the

same findings required for issuance of an LWA-1 for a light water reactor
'

;

are appropriate for a "first-of-kind" project such as the CRBR.5_/ Certi-

fication Petition at 55.
.

A. Intervenors Have Failed to Demonstrate that I

Interlocutory Review Should Be Granted.

Intervenors have failed to meet the standard for granting interlocu-1

tory review because they have failed to demonstrate they are threatened
-

with serious and immediate hann which cannot be remedied on appeal.

.5/ Id., citing Public Service Electric and Gas Company -(Salem Nuclear-

UiineratingStation, Unit 1),ALAB-558,11NRC533,536(1980);See
South Carolina Electric Gas Company (Virgil C. Summer Nuclear
Station, Unit 1), ALAB-663, 15 NRC- , Slip op, at 17 (December 14, 1

t

1981).
t

__
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Although Intervenors repeatedly assert that the Board's ruling seriously .

impacts ~Intervenors' ability to argue their case, they offer no concrete

showing of the asserted harm.

First, this is not a situation where Intervenors will not have an
,

opportunity to argue as to whether the specific design at the CRBR is

-adequate. Intervenors' contentions as to adequacy are already admitted -
;

and can be litigated fully at the CP stage. Intervenors have failed.to
,

present any basis for concluding they are irreparably hanned by having to

litigate certain issues at the CP stage rather than at the LWA-1 stage.

Second, Intervenors have not been denied the opportunity to litigate
,

those aspects of their contentions which are relevant to matters that the

Applicants, the party with the burden of proof, put in issue in Appli '
;

cants' attempt to satisfy the standards applicable to an LWA-1. As to

Intervenors' argument that the Board's ruling would leave it with inade-

quate information to challenge Applicants' case, the Staff believes there
:

i is a substantial body of technical infonnation available concerning the

LMFBR, in general, and CRBR, in particular.0/ This includes documented .
-

consideration of alternative LMFBR design characteristics,E LMFBR

siting factors l, and the possible impacts associated with postu-

lated accidents (including HCDAs) beyond the design basis.9/ There has-

.

6/ See, e.g., LMFBR FES (December 1975) CRBR FES (February 1977)
-

| updated CRBR Site Suitability Report (June 1982).
'y LMFBR FES 5 4.2.5

8/ Id. 5 4.2.2

9,/ LMFBR FES, 5 4.2.7.8; CRBR FES, Chapter 7.

_ _ _ _ .
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also been an extraordinary amount of discov'ery. In addition, a complete
.

update'of the FES for the CRBR will be issued prior to the comencement

of'the LWA-1 hearing. Despite the impression one might get from Inter-

venors' Petition, the FES which' has ,been prepared for Clinch River, and

which is being updated, is not for some nebulous theoretical reactor.

The analysis in the FES is for the general design features of the s,pecific.

Clinch River plant. While Intervenors would have it proved that the -, ,.

design is adequate -to meet all design criteria at the LWA state, the- <

. - - - . . . . . . .

level of certainty they desire would frustrate the ability to ever issue

an' LWA prior 'to completion of the safety review.' Such a result is

inconsistent with'the purpose of 10 C.F.R. i 50.10(e) to allow restricted

' site prepration activities. The available information provides a subs' tan-
.

, . tial factual basis upon which the adequacy of Applicants' case in support '

of its LWA-1 request :.an be assessed and challenged.

Third, Intervenors provide no explanation as to why any harm to them-

cannot be adequately remedied on appeal. The grant of an LWA-1.is subject
,

to appeal. Intervenors' presentation fails to provide a basis for '

departing from nonnal procedure where questions, as to the actual conduct

of a proceeding by a licensing board, including questions such as are

involved here which deal with the scope of evidentiary presentations, are

not subject to interlocutory appeal, but must await the normal agency,

appellate process. Moreover, even if the Licensing Board were to grant
'

an LWA-1 on the basis of evidence which Intervenors believe is inadequate

to satisfy NEPA, Intervenors have made no showing why the Commission's

appellate review process, and the procedural protections it affords,

would be inadequate to rectify any serious error.

--
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In addition to their failure to demonstrate serious irreparable-

-

harm, Intervenors have not established that an interlocutory review is
,

warranted under the cited standard because they have failed to show that

the Licensing Board's ruling affects the basic structure of this CRBR

construction-permit proceeding in either a " pervasive" or " unusual"

,- manner. On the contrary, the ruling preserves the purpose of an LWA-1

by which limited preconstruction _ activities can be conducted at an --
,

o

applicant's risk before completion of the radiologic.a1 safety. review,

which must precede the grant of a construction permit.EI There is
~

nothing unusual about a phased consideration of-substantive licensing
d

requirements.E It is not the Board's decision which is " unusual" in

the present context, but the departure from the LWA-1 rule urged by '

Intervenors.
u

[ . The grant of an LWA-1 does not guarantee eventual receipt of a
{

| construction permit. The risk that preconstruction work authorized

under an LWA-1 may prove unnecessary sh'ould a construction permit be

denied is borne by the Applicant. 10 C.F.R. 9 50.10(e)(4); 39 Fed. Reg.

14506 (April 24,1974). Moreover, the LWA hearing may be reopened
1

*

I on NEPA or site suitability grounds to consider new infonnation, if

necessary, on appropriate motion. _I d_.

In sum, the Licensing Board's Order does not deny Intervernors the-

j opportunity to fully litigate their contentions in the CP-proceeding nor

to litigate.in the LWA-1 proceeding those aspects,of their contentions

which relate to the standards for an LWA-1. Nor have they alleged any

10/ See, Statement of Consideration, 39 Fed. Reg.1450'6 (April 24,1974).

---11/ Cf. Commonwealth Edison Co. (Carroll County Site), ALAB-601,12 NRC
TE (1980) (early site review).

.

- . , - - - ,- , - - - . - , , , - -. .-- _ , , _ _ , -
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other harm which cannot be cured by the Comission's appellate process.

Thus, they have not met the standards for interlocutory review.

Additionally, Intervenors have not demonstrated any extaordinary

circumstances justifying the Comission's accepting this interlocutory

review where relief has not first been ssight from the Appeal Board.

_ Rather than focusing on the requirements for granting interlocutory
,

,
review, Intervenors' petition focuses on the argument that, under NEPA,

,

'

the Licensing Board in the Clinch River Proceeding must conduct a safety-
. ._ -- .. ....-

review of the Clinch River Breeder Reactor in order to satisfactorily

complete the environmental review. They make the same basic argument

with respect to the site suitability determination required by 10 C.F.R.

I50.10(e)(2). An examination J the LWA rule and NEPA, as they apply
~

to Clinch River, does not support Intervenors' assertio'ns. '

B. Neither the Comission's LWA Regulations nor NEPA
Require a Safety Review of CRBR at This Time-

'

In order for the Licensing Board to authorize issuance of an LWA-1

the Board must:

1) maketherequiredNEPAfindingsk/and

2) determine that based upon the available
information and rev~ w to date, there is rea-
sonable assurance t . the site is suitable-

for the facility c' ie size and type proposed.
,

-
-12/ 10 C.F.R. 5 50.10(e)(2) requires the Board to make all the findings

requiredby10C.F.R.551.52(b)and(c). 10 C.F.R.~ l 51.52(b) and
(c) requires the~ presiding officer to make findings as to: (1) 'i
ments of section 102(y between the parties, (2) whether the require-
matters in controvers

2) (A), (C) and (E) of NEPA and 10 C.F.R. Part
51 have been met, (3) the final balance between conflicting factors
in the record,-(4) the ultimate cost / benefit balance, (5) whether in
accordance with Part 51, the construction permit should be issued
and,(6)inanuncontestedproceeding,whethertheStaff'sNEPA
review is adequate.

a '._
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In Public Service Company of Oklahoma'(Black Fox Station, Unit 1 and

2)',ALAB-573,10NRC775(1979), the Appeal Board addressed the scope of '

the NEPA review required under the LWA rule. The Appeal Board, citing
~

.

NRDC v. Morton,'458 F.2d 827,'834 (D.C. Cir. 1972), stated that while
,

.Section 102 of NEPA,'which must be. satisfied under the LWA provisions,
^

required that agencies explore the environmental ramifications of their.

proposed actions to the fullest extent possible, that d:rection was ~~ -.

subject to a rule of reason. The Appeal Board also stated that the rule

of reason applied not only to the consideration of alternatives to the

proposed action, but applied generally to the entire NEPA evaluation.

Id_. at 779. In Tennessee Valley Authority (Hartsville Nuclear Plant,
'

Units 1A, 2A,18, and 28), ALAB-367, 5 NRC 92,102 (1977), the Appeal -

.

,

Board indicated that it is appropriate, in an environmental review for "

analyzing alternatives to the proposed action, p50tqgiifenfit-65fSiitCi& '

c
to examine the feasibility of the proposed action and alternatives to the

action.

j In its April 22 Order in this proceeding, the Licensing Board ruled
i

; that feasibility of eliminating HCDAs is an appropriate area of concern

j in the LWA proceeding. Nonetheless, the Licensing Board clearly recognized
I

|- and went on to specifically point out that ultimately, in order to make the -
.

required NEPA findings, they must have sufficient information-to conclude
i

that the cost / benefit ' analysis reasonably addresses the environmental
,

.
,

effects of CRBR. April 22, 1982 Order at 2-3. Tne Intervenors do not.

|
_

appear to disagree as' to the use of the above standard, rather, the focus
.

L of their position on' both the NEPA and site suitability determinations
|
| seems to be on the factual determination as to what information is neces-

sary to make those determinations. Certification Petition at 3-5.
i
i

, _ . , , . . . . _ . , . _ , - . _ . . . _ . _ . . - -,__ _ ,. ~,,, , . . . . . _ _ . . . _ . . . _ _ _ _ . _ , , _ . _ - _ _ _ _ _ .
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Intervenors'Largumentfails.torecognizethattheburdenisonthe

Applicants'to demonstrate that the design assumptions which form the '

,

~

: basis for their evaluations of environmental effects .and which are

relied upon by the Staff in the FES, are reasonable assumptions. That

is, they have the burden to. show that it is reasonable for the
.

environmental . analysis to assume that the probability of a HCDA can be,.

reduced to a level where it need not be considered a design basis ..
, ,

accident. Applicants have stated that they do not intend.to rely on
,--- _ . . . . . . . .

CRBR's specific design characteristics to demonstrate the re'asonableness

of the assumptions made. Rather, they intend only to discuss the CRBR

design in general, while establishing design criteria for the plant and

' demonstrating that the state of technology will allow a meeting of tha't
"

' criteria. Applicants April 15, 1982 Statement of Position at 13-14.

Applicants apparently believe that on the basis of a discussion

concerning the general design criteria, and the state of technological-

capability to meet such criteria, that an adequate demonstration can be

made concerning the probability of HCDAs to satisfy NEPA needs, without

the need for specific design details. The fact,that the burden is on

Applicants to make the showing of reasonableness in the environmental

analysis cannot be understated. If the state of technology is s'o sparse-

as Intervenors claim, then it would follow that Applicants will have

difficulty meeting their burden. If, after the evidence is presented,

Applicants have not demonstrated that the environmental review reasonably-

assesses environmental impacts by using general infonnation about the

.

A
,,ve-<
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. state of_ technology, then the Board must deny the LWA request. If .

' Applicant makes the required showings the LWA-1 would be authorized by
,

the. Licensing Board. 'In either event, the Licensing Board's ruling as to
,

the scope of.the_LWA-1 hearing does not change the finding which the

; Licensing Board must make as to whether the environmental effects of CRBR

(- have reasonably been assessed.
.

The principal flaw in Intervenors' argument is that the very deter- .

| mination which must be made by the Licensing Board in determining the
,

3 .- - . .. _ . . . .

adequacy of the environmental review is whether the Applicants have

[ presented. adequate information for the Licensing Board to conclude
~

t that the information and assumptions in the FES are reasonable and
'

provide a reasonable basis for concluding that the FES adeq'uately
V

g assesses the environmental effects of CRBR. Intervenors, by their overly

restricted view of the NEPA process, E would reouire the Licensing Board
i

j to rule, before receiving evidence, on the ultimace question of whether
!
'

,
Applicants can present sufficient evidence to show they have reasonably

i

|

| -13/ Intervenors argue that because this is to.be the final NEPA review
! the Licensing Board must resolve design issues whose resolution
! might conceivably change the environmental effects. Certification
. Petition at 23-25. In spite of Intervenors' argument to the
( contrary, the fact that the safety review co11d reveal an inadequacy
1 in the design, which might change the environmental effects.of the
: project, does not justify delaying completion of the NEPA process -
: until safety review issues are resolved. The Commission pointed out

in t}fe Statement of Consideration accompanying the LWA rule thatt

"[t]he rules _ adopted herein would not preclude the presiding officeri

1 - from reopening the NEPA... hearing after a grant of authorization
( under ( 50.10 -(e) to consider new infonnation... 39 Fed. Reg. 14506
.

i (April 24, 1974). The Licensing Board noted the possibility that-
resolution of design issues could result in significant information
justifying a reopening of the NEPA review April 22,'1982 Order.

at 4, Tr. 509-516 (April 20,1982 PrehearingConference). '

u

e

._,_-.e, - , . . .--,e -
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addressed the environmental effects of CRBR. Having lost this argument

beforetheLicensing' Board,b they now seek to have the Connission, also '

in the absence of an evidentiary record, so rule. Intervenors have pre-

sented no basis for concluding the resolution of this issue is appropriate
,

'

now, rather _than when the Licensing Board has a full evidentiary record

on which to base its conclusions as to the appropriateness of applying.

the LWA rule to the CRBR. --
,

,
.

.

- . - ~ _ _ _ . .

C. Timeliness

Although the regulations do not provide any' time limit in which

to file or respond to a petition for certification, the Intervenors'

request is, in effect, an appeal from the Licensing Board's April 22, '
.

1982 Pre-Hearing Conference Order. Intervenors admit that they did

not comply with the provisions governing objections to prehearing

conference orders contained in 10 C.F.R. I 2.752(c). ~ Certification-

petition at 56. That rule provides time limits for filing objections

to prehearing conference orders and provides that in ruling on objections

.

14/ In this connection, it should also be noted that the Licensing Board
---

specifically rejected one of Intervenors' contentions which sought '

' to litigate whether the LWA rule should apply to a first of a kind
reactor. In rejecting that contention the Licensing Board stated

. that ". . . [T]he denial of this contention as a pleading'does not
prejudice Intervenors because the applicability of LWA regulations*

can be challenged by proposed conclusions of law after a factual
record has been developed at the evidentiary record. The contention
as framed presents an ultimate legal question for the Board following*

the taking of evidence, rather than a factual issue or pleading."
April 14,1982 Order at 3; see also Tr. 98 (April 5-6,1982 prehearing
conference). .Intervenors' argument as to the need to address the
specific CRBR information at this time is nothing more than a restate-
ment of their challenge to the regulations.

_
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to a prehearing conference order the Board may review the order in con- ~

:

. sideration of the objection and certify matters raised therein pursuant j
to 10 C.F.R.12.718(i). -Successful objections from Intervenors' stand- !

.

' point could have obviated any necessity for immediate appellate review 15/
.

and, at a minimum, permitted the Licensing Board the benefit of Interve-.
,

nors' extensive arguments.,

! Intervenors argue that objections would have been futile, that-this . <

o
i failing should be overlooked in light of additional relevant information

.

'

assertedly acquired by them since the Board's Order, and that the
'

Commission has subsequently achieved its full complement of Commis-

sioners. Certification Petition at 56-57. Intervenors also stress the
;

i importance of present-Commission consideration of the scope of an LWA 'in

! the CRBR context. Id. at 57. As discussed below, these reasons are
4

unavailing to justify Intervenors' failure to first interpose objections :.

i to the subject order or otherwise seek interlocutory review on a timely
i basis.

r

i Intervenors litigative position in the certification petition on the

scope of an LWA-1 in this CRBR proceeding is the same as that advancedi

during the April 20, 1982 prehearing conference which gave rise to the '

! Board's April 22 Order. Despite the subsequent acquisition of informa-
,

tion which Intervenors contend reinforce that position, if they felt,

.
'
,

. . aggrieved by the decision, they should and could have taken .the necessary
t
. .

! steps to rectify the situation on a timely basis.,
*

f

15/ Cf. Toledo Edison Co. (Davis-Besse Nuclear Power Station), ALAB-297,
-

-

T WRC 727, 728-29 (1975).

4

.. , . - . . . _ - , . - _ , , _ _ - _ _ . - _ . . - . . - . . , _ _ - _ - . . - , . . . - . . . , . .
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Further, it is scarcely a valid excuse for deferring a timely

request for interlocutory review that the Commission had only four
'

members at the time. That situation had existed for some time during

which Connission adjudicatory and npn-adjudicatory functions were carried

out on an uninterrupted basis. This situation has occurred on past

occasions. A party cannot unilaterally assign a time period within which

appellate relief is sought without destroying the orderliness of the-
;

administrative process. The Certification Petition should not be permitted -

.--- - . .......

to circumvent the time limits prescribed for more appropriate procedural

remedies, by attempting to invoke the extraordin'ry remedy of directed
,

a

Commission interlocutory review.
-

.

.

IV. CONCLUSION

In sum, Intervenors have not demonstrated that the Commission should

accept Intervenors interlocutory appeal because Intervenors have not-

shown they will suffer immediate and serious irreparable harm from the

Licensing Board's ruling. Intervenors will not suffer irreparable harm -

because 1) they may fully litigate the issues contained in their

contentions, which have been deferred, at the CP stage of the proceeding,

2) Intervenors are not restricted in arguing.whether the evidence

presented by Applicant at the LWA-1 stage meets the requirements of'10

C.F.R. 9 50.10(e), and'3) there is no basis for concluding that, if any
'

errors exist in the Licensing Board's rulings, those errors cannot be

adequately remedied through formal appellate procedures.

Further, the basis advanced by Intervenors to justify interlocutory

review calls for the Commission to prematurely resolve the factual
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question of whether Applicants have met their burden to show that the -

environmental analysis reasonably assesses the environmental effects of-

- CRBR,-prior to the Applicants presenting their case on that questions.

For the above reasons the Staff believes the Intervenors Certifica-

tion Petition, which requests an , interlocutory review of the 1.icensing
*

Board's April 22, 1982 Prehearing Conference Order, should be denied.

--
..
'Respectfully submitted,

. - - - - - . . . . - ,

radleyW.{Jo.s
%

Counsel for .RC Staff

Dated at Bethesda, Maryland
this 12th day of July, 1982
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INTERVENORS' REPLY TO. APPLICANTS' AND STAFF'S RESPONSES
- TO INTERVENORS' PETITION TO THE COMMISSIONERS TO DELINEATE

THE SCOPE OF THE LWA PROCEEDING

Intervenors Natural Resources. Defense Council, Inc. , and
,

the Sierra Club (hereafter "Intervenors" or "NRDC") hereby

reply to the respective Responses of Applicants and Staff

to Intervenors' Petition to the Commission to Exercise

Their Inherent Supervisory Authority to Delineate the Scope of

the Limited Work Authorization Proceeding for the Clinch River

Breeder Reactor (hereafter "Intervenors' Petition").
Part I briefly discusses fundamental misrepresentations

which the respective Responses of Applicants and Staff share

in common. Part II replies to specific points in Applicants'
-

*'

Response. Part III replies to specific points in Staff's
'

response.
,

I. FUNDAMENTAL DISTORTIONS IN BOTH RESPONSES.

Contrary to the repeated assertions of Applicants and

Staff, Intervenors do not seek a compigte safety review at the_
_ ,

. .
LWA stage. NRDC is not seeking to inquire into the vast

majority of safety issues in the LWA proceeding.' For example, our

complaint does not concern Applicants' quality assurance program,
1
;

their environmental qualifications program, or their discussion

of measures to prevent and mitigate accidents in classes 1

through 8. In addition," our instant. concerns in no way involve
,

radiological discharges from normal operations, emergency

planning, personnel selection and training, or testing and |

|
.

4

L
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. maintcnanca.- Wadonottacktoinguireintowhatherspecific ,

design criteria or.other regulations governing design have
.

been met.

Rather, Intervenors seek only to deal in a concrete

way with the'one safety issue wnien is fundamental to the
~

- - -

--requisite NEPA and site suitability findings at the LWA stage:
_ _ _ . . . . . . . . . - . - - -- - - - - - -

the core disruptive accident and whether or not it is ",_ credible",

. . . _ . . . _
- ~ --. . ._ s. . ~ , . . ,,

for CRBR. As Intervenors demonstrated in our Petition, if the
--

CDA is a credible accident,- the site suitability source

term is not sufficiently conservative to allow confidence in

the'LWA site suitability finding and NEPA balance.

Also, both Applicants and Staff characterize Intervenors as

j complaining about the sufficiency of evidence before it is presented.

2 ' It goes without saying that the sufficiency of the evidence
i

which will be presented is necessarily lir.tited by the scope

i

j of the evidence the Board says it will consider. We

submit that the maximum presentation within the scope established

j by the Board cannot be sufficient to reasonably address the
......s~ --

_. .

! environmental effects of CRBR nor the suitability of the site.

The scope, as currently delineated, pre'ludes even the possibilityc

of a showing which is sufficient to comply with NEPA and the
.<

! LWA rule. NRDC's complaint is not about the prospective
. . . . . _ . _.. . .

.
.%

| sufficiency of the evidence, but rather concerns tua standard
.. , , . . - . .

_ . , , . , _ . . .,

'

the Board _has established for that evidence to meet. The standard

| for issuance of an LWA--the threshold whi6h Applicants must meet

; in order to prevail--clearly affects the basic structure of

the LWA proceeding in a pervasive and unusual manner. Consequently,-

f

resolution of the issue justifies immediate interlocutory action

:

i
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.by.the Commission.- Public Service Company of Indiana, Inc."

(Marble Hill Nuclear Generating Station, Units 1 and 2),
-

ALAB-405, 5 NRC 1190, 1192-(1977), Public Service Electric ;

.I

and Gas Company (Salem Nuclear Generating Station, Unit 1), '

' ALAB-588, 11 NRC 533, 536 (1980). -

II. APPLICANTS' RESPONSE
.

Applicants' Response is characterized by several basic

distortions of both Intervenors' positions and the law:

(1) .That the instant dispute does not involve law or

policy, and therefore the Commission should not

intervene;

(2) That the LWA rule prescribes the " design feasibility"
-

standard; ' *

(3) That LWA decisions ara only preliminary, implying
,

that they will be reconsidered at a later stage,

absent new information or, changed circumstances; and
<

(4) That Intervenors are asking the Commissioners to
.

prejudge the LWA decision.
.

These will be discussed briefly below.

.

A. THE PROPER SCOPE OF THE LWA PROCEEDING IS A MAJOR
ISSUE OF LAW AND COMMISSION POLICY, WHICH THE
COMMISSION MAY INTERVENE TO DELINEATE.

In their Response, Applicants incorrectly characterize
,

Intervenors' Petition as one involving a merely evidentiary
'

matter, not one of policy or law. In fact, the instant

.

' At



_ _ _ _ _ _ _ _ . _ _ _ _ - - _ _ _ _ _ _ _ _ _ _ _ _ _ - _ _ - _ _ _ _ - _ _ _ _ _ _ _ _ _ _ -__ __-_ ___

. .
,

(dicputogocodircetlytothacruxofCommiccionpolicyrcgcrding
'

,

" reasonable assurance" of the validity of LWA findings. The major
.

issues of. law and policy involved in this matter include:

'

(1)- Can the Licensing Board responsibly find that the
'

site is suitable without resolving the issue of the

maximum credible accident?

(2) Is the presently delineated scope of the LWA proceeding
.

consistent with the requirements of the Atomic Energy

Act and the LWA rule?

(3) Is the presently delineated scope of the LWA proceeding
,

consistent with the requirements of the National

Environmental Policy Act.of 19697

(4) Can a " design feasibility" standard appropriately

a be applied to CRBR7

Applicants seek, by repeated reference to the instant
.

dispute as "merely evidentiary", to exclude Commission intervention

at this time. Applicants never explain how the possibility of

characterizing the issue as " evidentiary" necessarily obviates

the " inherent supervisory authority" of the Commission to delineate
'

the proper scope of adjudicatory proceedings before it, U.S. Energy-

Research and Development Administration (Clinch River Breeder

: Reactor Plant), CLI-76-18, 4 NRC 67 (1976) (hereafter "ERDA"),
i

| The fact that a Licensing Board ruling pertains to the evidence
J

that will be considered in a proceeding does not necessarily rule

out the possibility that maj~or issues of Law and policy are involved.

In the instant case, the issue is not merely what evidence wil_1
, , , ,

be admitted, but rather what must be shown--what the standard
. . .. . . . . . . . . . . . . .. . . . . - - . . . . . _,_

.

L
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is--in order for an .LWA to- issue. A more apt analogy for the+

_

~

instant dispute than the admissibility of evidence is the

elements of a tort or crime which must be shown by a plaintiff
.

or prosecutor in order to establish a prima facie case; clearly

those are questions of law.

Applicants' suggestion that the subsequent reversibility

of an incorrect LWA decision makes the Board's conduct of the

proceeding inmune from the intervention of the Commissioners

is without merit. In ERDA, supra, the Commissioners did not

wait for LWA or CP decisions by thh Licensing Board with which

they did not agree; they did not even await the motioh of'a

party. Rather, the Commissioners interevened sua sponte to modify

"
a Licensing Board ruling affecting the scope of this very proceeding.

- The Commission clearly asserted its " inherent supervisory

authority over the conduct of adjudicatory proceedings b<tfore
.

this Commission." The Commission went on to states

No party has a vested right to the continuing
effectiveness of an erroneous Licensing Board ruling.

which happens to favor it. In the interest of orderly-
resolution of disputes, there is every reason why the-
Commission should be empowered to ' step into a proceeding
and provide guidance on important issues of law and
policy.*

Id. at 75-76. Thus, if the Licensing Board's rulings limiting

the scope of Intervenors' cententions 1, 2, and 3 are incorrect,

as we assert, Applicants have no vested right to the continuing
,

effectiveness of those rulings pending the outcome of the Board's

LWA decision. The LWA hearings do not have to proceed to their

conclusion--as Applicants suggest--on the basis of an arguably

faulty view of the requisite LWA findings.

.
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The dispute in ERDA,' supra--the admissibility of a contention--
~

was no less an " evidentiary" matter than the instant controversy--
'

the proper scope of contentions at the LWA stage. Thus,

Applicants' protestations that Commission intervention at this

point would be impermissible interference are wholly without merit.

The commission's right to intervene in just such instances
.

has been firmly established in this very case.

B. The LWA RULE DOES NOT PRESCRIBE THE " DESIGN
FEASIBILITY" STANDARD.*

Applicants state, Response at 17:

As provided in the NRC regulations, the Board need only
have reasonable assurance that the specific systems of
the CRBRP can be designed to meet the site suitability

.
requirements contained in NRC regulations (citing 10 CFR
550.10 (e) ] . -

. . .

In fact, the NRC regulations do not provide that at all. One

searches Section 51.10 (e)--or any of the cross-referenced

regulations--in vain for the phrase,"can be designed", or
" feasibility of designing", or any other expression of the

" design feasibility" standard. Rather, the " design feasibility"

standard has developed in NRC cases dealing with light water

reactors. It has become, in effect, the administrative " common

law" standard for issuing LWAs in light water reactor cases.

Intervenors do not here challenge that use of the standard

for light water reactors'but it is clearly not required by the
Atomic Energy Act or NRC regulations, and it has never been

applied to plants other than light water reactors. We do

challenge a mechanistic application of this case law from

'

i
,- . *
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LWRs to an LMPBR--a~'first-of-a-kind project that is radically-
-

different from the LWRs on which the c.itse law is based, _and that
.

_ _ . . . _ . . . -.
.

. .
. . . , _. ---

shares none of the history.of that case law.
. - . . .

-_

Applicants quarrel with Intervenors' characterization of.

the use of the LWR " design feasibility" standard in the CRBR-

case as, in effect, consideration of a " hypothetical" plant.

The requisite finding, according to Applicants and the Licensing

Board, is that CRBR "can be designed" to_ comply with.,gert,ain,aq-yet-
undefined requirement..s...., .. . . . . .It. ha..s .ne.ver ..b. .een demonstrated that. . - -

._.. . ... _ , _ .

any LMFBR can comply with those requirements. If that finding

is not hypothetical, it is difficu1t to imagine what.i_s,.
,_

s

Applicants state that " pertinent elements" of the CRBR
( design will be considered at the LWA stage to,the extent.that .

L they " relate to findings of site suitability." Response at 16.

Unfortunately, Applicants have advanc'ed the theory--and the
'

Licensing Board has adopted it--that the relationship of those

design elements to site suitability is limited to findings
that certain systems, e.g., shutdown systems, decay heat

removal systems, fuel failure detection systems, etc., "can
be' designed" to meet as-yet-undetermined criteria. No

inquiry into the reliability of those safety systems, or any
other " elements" besides the feasibility of designing them,

will be permitted, as they are defined as outside the scope
of the LWA hearing.-

.As NRDC' explained in its Petition, reasonable assurance in

site suitability findings depends on postulation of acorrect

site suitability source term which_ exceeds the maximum credible
accident. ' Safety systems which bear on the probability and

>

consequences of a CDA thus _ relate directly to findings of site
,

,

h
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suitability.
*

Reasonable assurance surely requires inquiry beyond
simply whether those systems-"can be designed."

,.

If this' plant

were ' identical or even substantially. similar'to previously
,

licensed and operated plants, .there might be some basis 'for
-

.

confidence that the source term'is within reasonable bounds
without looking beyond design feasibility.

.

That is not the' case-
for CRBR

-

L it is radically different in its' design and safety
implications from any plant which has ever been licensed by NRC

.

The TMI-2 accident should have tempered the Commission's
-

optimism that safety systems. will always perform as expected.

At TMI, numerous design features and system / operator interactio
. ns

surprised and confounded the nuclear establishment by their
unforeseen deficiencies, see 2 Rogovin Report; 4 447-87 (1980).)

If there is any lesson which the Commission should have learned
{ from that experience, it is that the reliability of safety

systems cannot be presumed.
Yet that is precisely the result herei

(
if the Board need only find that it is feasible to design1

! those systems at the LWA stage. -

' ,

C.

Lh% FINDINGS ARE NOT PRELIMINARY AND WILL NOT BE RECONSIDEREDi

AT A LATER STAGE ABSENT NEW INFORMATION OR CHANGED CIRCUMSTANCES| '

!

In discussing the finality of LWA findings, Applicants
.

!
'

state:
,

!

(T]he commission's' explanation of the LWA rule andI

the rule itself clearly provide that the NEPA findingsj are not final'and can be reopened.; See 39 Fed. Reg.14506, 14507 (April 24, 1974).

I

L

|

P
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Response at 23, fn. 23. - Applicants misrepresent the rule and
. . -

its explanation. .Neither the LWA rule nor its Statement of-. - -

'

Consideration " clearly provide that the NEPA findings are not

final." . In fact, the rule requires "all'the findings required-

by 551.52 (b) and - (c) " , 10 CFR 550.10 (e) (2) (i) , and completion

of a " final" EIS cns the construction permit, 10 CFR 550.10 (e) (1) .
.

The rule does not provide ~that these' findings are to be only

preliminary at the LWA stage, or that they will be considered in

greater detail at the CP stage. The Statement of Consideration

for the LWA rule does not support the proposition for which

Applicants cite -it--that the NEPA findings can be reopened

without condition. Rather, the Statement of Consideration states:

The rules adopted herein would not preclude the
presiding- officer from reopening the NEPA and limited.

,

.

I safety hearing after grant of authorization under F50.10(e)
to' consider new information upon motion by an interested
party or on its own initiative.,. In the event the presiding
officer determined that the record should be reopened,
the resolution of any issues that may be raised regarding*

whether the outstanding authorization should continue in
effect would be governed by principles similar'to'those
that apply in the case of reopened proceedings on
licenses and permits.-

39 Fed. Reg. 14507 (April 24, 1974) (emphasis added) .

Thus, LWA findings are no more or less " final" than decisions

granting full-power operating licenses. Following issuance of i

an LWA for CRBR, Intervenors would have no right to raise NEPA

or site suitability issues--no matter how peremptorily they
were considered in the LWA proceeding--unless Intervenors could*

meet the substantial burden of demonstrating that new information

bearing on those issues has become available since issuance of

the LWA or that circumstances have changed substantially.- Absent
,

9
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that newly discovered information, the NEPA and site suitability
.

issues will never. receive any more thorough consideration than

they will'in the LWA hearings. Applicants' repeated, groundless

protestations that the regulations provide otherwise are incorrect.

. Contrary to Applicants' allegations, Intervenors have not

taken inconsistent positions on the finality of site suitability

findings at the LWA stage. We have always acknowledged that

-all Commission findings and decisions are subject to revision on

the basis of significant new information or fundamentally changed
.

circumstances. The Commission has recently given a graphic

demonstration of this principle in its decisions granting
,

and then shortly thereafter revoking the operating license

L. for Diablo Canyon 1.
.

Intervenors see no point in an extended semantic squabble
4

over " finality" or the supposed " full" vs. " final" distinction.

| The important point is that LWA findings regarding site

| suitability and NEPA are supposed to dispense with those issues

j once and for all--barring new information on changed circumstances.

L .Intervenors should not have to meet the heavy burden of
; ~ ~ ~ .~ - .~ . , . . .

. ... , .

' proving significant new information or substantially changed
-- - - - - -- -

. _ . . . . . . . , , , _ .,

l circumstances in order to raise these issues fully for the first

time at the CP stage. As Applicants point out, Response at 29,

reopening issues which are supposed to be decided is "a difficult

burden to bear." Duke Power comoany (Catawba Nuclear Station, Units 1

and 2) , ALAB-359, 4 NRC 619, 620 (1976). Meaningful LWA findings

and licensing efficiency both require that NEPA and site suitability
,

|
' issues be decided finally and dispensed with at the LWA stage.

.

-
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But if they are to be dispensed with responsibly, it must |,

be on the basis of all the available information which bears*

on them, including design-specific information when it is

available and pertinent to those findings.

In another distortion, Applicants state:

In arguing that a detailed design review should
be undertaken at the LWA stage, Intervenors rely upon
the Commission's recent Statement of Policy on Conduct
of. Licensing Proceedings, CLI-81-8, 13 NRC 452 (1981).
Far from supporting Intervenors, the Statement of Policy
clearly states'that the detailed design review sought

! by Intervenors should be undertaken at the Congtruction
Permit proceeding not at the LWA proceeding.

Response at 20-21, fn. 19. In fact, the Statement of Policy does

not refer to construction permits vis-a-vis LWAs. Indeed it

does not mention LWAs at all. The passage we cited from the
,

Statement was expressing the need to dispense'with more issues *

at the CP stage rather than leaving them for final consideration

at the OL stage. We cited it for the proposition--which it,

clearly supports--that more issues should be finally dispensed

with at an earlier rather than later stage so resources are
.

not wasted reconsidering them more fully later. That is

precisely Intervenors' argument with respect to NEPA and

'

site suitability findings at'the LWA stage vis-a-vis the CPA stage.

| D. INTERVENORS ARE NOT ASKING THE COMMISSION TO PREJUDGE
THE LWA DECISION.

I
. .

!,

Contrary to the assertions of Applicants, the thrust of |

Intervenors' Petition was not that an LWA should be denied on

. the merits. Applicants express cor.cern that the Commission

,

e

- d
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should not prejudge the Board's actions prior to the creation of
,

a record. Intervenors' argument is that under the Board's ruling,

a responsible record cannot be created. That'is precisely

the " pervasive effect" on the proceeding which justifies

interlocutory action by the Commission.

Applicants state:.

In order for the Commission to accept Intervenors'
argument, the Commission would have to _ (1) accept at
face value and without any factual record, all of the
factual premises implicit in Intervenors' argument
(i.e., that a CDA should be a DBA); (2) assume that despite-

these factual premises the Board recommended the
issuance of an LWA and (3) '. assume that the Board decision
would be incorrect and in violation of NEPA. ,

'

Responne at 24.

We do not ask the Commission to accept any factual
,

premises whatsoever. All we ask is that the Commission acknowledge
.

the fundamental importance'of reliably resolving the CDA issue

in order for the Board to make LWA findings which possess a

modicum of validity. All of the consequences--intemperately
'

referred to by Applicants as " absurd speculation"--which flow .

from the CDA determination do so naturally and necessarily.

Applicants have not even attempted to logically refute NRDC's
'

premise that 11 the CDA determination is incorrect, the whole

LWA analysis will be worthless. Instead they attempt to

demonstrate its " absurdity" by extending it. illogically in a way

which Intervenors have in no way suggeste,d. Intervenors can only

reiterate that we have never asserted that issues may not

be revisited if there is significant new information or

changed circumstances. Every final decision the NRC makes

.

-_ _ - ._ ___.
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may be reconsidered under those circumstances. .That does not '

make~those decisions any less final. LWA. decisions on,

NEPA issues must be final in the sense that they will never

receive a more thorough airing at any later stage, as well

as in the sense that they must be worthy of confidence. The

thrust of our argument is that LWA findings for CRBR, if
a- .- , . . . .. _ ._

based on the LWR " design feasibility" standard, c_annot be_,
,,

-

worthy of confidence. The argument does not reach to LWAs

for light water reactors;.we do not here challenge the practice
.

--

. . . . . , . . _ _ ,

of using the ". design feasibility".. stand.ard. for reactors with -

. . . . . . . .. . - . . .--. - ~- - -- - - - - -

.

which there is some significant experience and history affording
- - . _ _ . _ . _ . . . . . . . . . . _ _ . ._ -.

~ 'confidence.that feasibility-based LWA findings' will not' prove -
,
,- . . . . . . . . . . . . _ ...... . . . .

incorrect. A, fortiori our argument does not extend to cps.
_ . . . . . . . . .

We do not ask the Commission to prejudge the ultimate.

outcome of the LWA proceeding; we merely ask the Commission to

properly delimit the scope of the LWA proceeding. Noreconcretely,
,

~

we do not ask the Commission to revise the Board's assumption

and decide that CDAs should be in the design basis for CRBR;
..

we ask rather that the Commis'sion direct the Licensing Board

to the effect that the CDA issue is a serious and important

one which must be fully litigated at the LWA stage if the LWA

findings are to be reliable..

.

*LJ m.
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IIIJ STAFF'S. RESPONSE '
'

-|
Substantively *, Staff argues that Intervenors' Contentions 1, |

2 and 3 should not be dealt with'-fully at the LWA stage because: j

(1) Applicants proceed at their own risk between
e

issuance of an LWA and a CP;

(2) Those issues may be fully considered at the CP stage;

and .
;

. ,

(3) Applicants have the burden of demonstrating that'

their design assumptions are reasonable for purposes

of an LWA.
>

A. THAT APPLICANTS PROCEED AT THEIR OWN RISK DOES
NOT LOWER THE LWA STANDARDS.

With respect to the first point, the fact that an LWA

decision is not supposed to prejudice a subsequent CP decision.
-

does not in any way relax the established LWA standards.
'

Both Applicants and Staff seem to make the remarkable argument
'

that the validity of LWA findings is not important because

Applicants proceed at their own risk. There is no basis for
|

*

| that position, indeed it is prohibited by NEPA, which requires

reasonable environmental analysis and cost-benefit balancing to

the fullest possible extent before a spade of dirt is turned.

j SIPI v. AEC, 481 F.2d 1079, 1092 (D.C. Cir. 1973), NRDC v.

Morton, 458'F.2d 827, 834 (D.C. Cir. 1972).

.

* Staff's Response, af'ter quoting the proper alternative standards
for interlocutory review (i.e. , either serious 1 irreparable harm
ojt pervasive effect on the structure of the proceeding), Staff's
Response at 4-5, seems to suggest that both standards must be.
met. It is. unclear why Staff devotes more than two'pages to
refuting an argument that NRDC never offered (that it was irreparabli.-,

'

harmed). It is clear that NRDC need only show, and only attempted
to show,that the Board's ruling affects the basic structure of
the proceeding in a pervasive manner, in order to meet the standard
for interlocutory review. .Intervenors do not. concede.the
irreparable harm argument, but it is unnecesary for us to make _it.

, - -
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B. LWA ISSUES WILL NOT BE MORE THOROUGHLY CONSIDERED
AT THE CP STAGE ABSENT'NEW INFORMATION OR CHANGED~

CIRCUMSTANCES~

.

The Staff's second argument, that Intervenors will be

able to fully pursue their concerns about CDAs at the CP.

stage, is neither demonstrably correct nor. responsive to

Intervenors' arguments about the validity of the LWA findings.~

As was true for the argument that Applicants proceed at their

own risk, supra, the gist of this argument is that the validity
.

of LWA findings is not important. This was surely not the intent

of the Commission'in promulgating the LWA rule. As noted

above, even if the Commission'had wished to' accomplish such

an objective, NEPA would prohibit it..

The Staff argues:"
..

In spite of Intervenors' argument to the contrary,
the fact that the safety review could reveal an inadequacy
in the design, which might ch'ange the environmental
effects of the. project, does not justify delaying completion-

of the NEPA process until safety review issues are resolved.
* * * *

The Licensing Board noted the possibility that resolution
of design issues could result in significant information
justifying reopening of the NEPA review.,

Staff Response at 12, fn. 13. The mere " possibility" that a

design review, which does not focus on NEPA' issues, might turn

up new Laformation bearing on those issues, does not give
cause for confidence that NEPA issues will ever be thoroughly

considered. Rather than gamble on that fortuitous-development,

Intervenors urge that confidence in the LWA.NEPA findings requires-.

a close look at the one aspect of CRBR safety.which bears so

heavily on the NEPA findings: the likelihood and consequences of

All other aspects of the safety review, we agree, can beCDAs.

deferred until the CP stage.

I
.. . --

-
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C. THAT THE BURDEN IS.ON APPLICANTS DOES NOT PROVIDE
" REASONABLE ASSURANCE" WHERE THE STANDARD APPLICANTS .

MUST MEET IS INADEQUATE.
.

The fact that Applicants have the burden of showing the

validity of their design assumptions is not nearly as reassuring

as the Staff portrays it. The placement of the burden of

persuasion would be more meaningful if the standard Applicants-

.

had to meet properly reflected the requirements of NEPA and the

LWA rule. As it is, the only thing Applican,t.s. . h.a.ve. t..he .b. urden of,,
,

_

-

.
__

showing at the LWA stage, under the Board's ruling, is that
- - - ~ ~ ~ ~? _ . . . = . - - .. ,. .. . . . ..

it-is " feasible.to design" CRER to make CDAs sufficiently
s

__
. . . . . .. - - - - .

unlikely that they can be excluded from the design basis.
. ,

,
. . . .

- - - - -

Because of the lack of experience with prior similar designs, such

a showing will not be a reliable indicator of ,whether CRBR itself-
.

7 will make CDAs sufficiently unlikely.
'

Staff stresses the significance of the placement of

| the burden, while joining Applicants in attempting to minimize
I

the weight of the burden to such an' extent that meeting it is

a foregone conclusion. As explained in detail in Intervenors' '

Petition and part II.B., supra, even if Applicants meet-their

burden as currently defined, that cannot afford " reasonable

assurance" that the LWA standards are satisfied.

'

. IV. CONCLUSION

|

Both Applicants and Staff have responded to Intervenors'

' Petition by falsely portraying it as seeking a complete safety

review at the LWA stage. In fact, NRDC seeks only to consider

, . . . . .
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[* . concretely at the' LWA stage the one aspect of safety which is

crucial to valid NEPA and site suitability findings: the likelihood,

.

and consequences of core disruptive accidents at CRBR. -

Applicants and Staff also both mischaracterize Intervenors'

Petition as asking the Commission to prejudge the sufficiency
._ . . . . . - . . . - ,

.of evidence in the'LWA proceeding. Actually, NRDC asks the
' '

Codidi'siion~oSh to properly delineate t.he scope of the proceeding
. _ - . . . - - - - . . ._ ..

_

~ hd the stcndard which must be met for issuance of an LWA.a
... . - ~ _ ._._.__ _. . .. . .. . .... . _ .. .. .

Intervenors have shown that the " design feasibility" standard

derives not from the LWA rule or any statutory or regulatory

requirement, but rather from Commission cases' applying the LWA

rule to light water reactors, and that it is inappropriate
to apply that standard in the CRBR case. Applicants' and

~

Staff's characterization to the contrary notwithstanding, *

this is not just another licensing proceeding.
.

NRDC has refuted Applicants' and Staff's assertions that
.

LWA findings are only preliminary, and has shown that they will

not be more fully considered at the CP stage absent'new information
or changed circumstances. Finally, Intervenors have demonstrated

that the instant dispute is an importan't' issue of law and

Commission ~ policy which merits the intervention of the Commission

at this time.

For all the reasons stated in Intervenors' Petition and
above, Intervenors pray the Commission to grant the relief

.

requested.

Respectfully submitted,

.

#
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.

Ellyn R. ' Weiss '
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CERTIFICATE OF SERVICE
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,I hereby. certify that copies of INTERVENORS' REPLY TO ,

" ?-

- APPLICANTS ' AND STAFF' S RESPONSE TO INTERVENORS ' PETITION TO- ,

THE COMMISSIONERS TO DELINEATE THE SCOPE OF THE LWA PROCEEDING . 1...
:' ' 'were delivered by hand this 22nd day of July 1982 to:

The Honorable Nunzio J. Palladino
Chairman
U.S. Nuclear. Regulatory Commission~

Washington,1 D.C. 20555

The Honorable James K. Asselstine
Commissioner '

-U.S. Nuclear Regulatory Commission
Washington,RD.C. 20555

The Honorable Victor Gilinsky
Commissioner'

U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

The Honorable John F. Ahearne
Commissioner"

*, U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

The Honorable Thomas'F. Roberts
Commissioner-

U.S. Nuclear Regulatory Commission
20555

.
Washington, D.C.

,

.

Daniel Swanson, Esquire
'

Stuart.Treby, Esquire
Bradley W. Jones, Esquire e

Office Of Executive Legal Director
U.S. Nuclear Regulatory Commission >-

Maryland National Bank Building
7735 Old Georgetown Road
Bethesda, Maryland 20814

.

'
R. Tenney Johnson, Esquire
Leon Silverstrom, Esquire
Warren.E. Bergoholz, Jr. , Esquire
Michael D. ' Oldak, Esquire

.

L. Dow Davis, Esquire
Office of General Counsel
U.S. Department of Energy
1000 Independence Ave., S.W.
Washington, D.C. 20585
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George L. Edgar, Esquire
Irvin N. Shapell, Esquire ,

Thomas A. Schmutz, Esquire
Gregg A. Day, Esquire

~

Frank K. Peterson, Esquire
Morgan, Lewis &-Bockius
1800 M Street, N.W.
Washington, D.C. 20036

Docketing & Service Section
Office of the Secretary
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555
(3 copies)

Leonard Bickwit, Esq.
Office of General Counsel
O.S. Nuclear Regulatory Commission'

Washington, D.C. 20555

And by mail, postage prepaid, to the following:
Marshall E. Miller, Esquire
Chairman .

Atomic Safe ty & Licensing Board-
,

i U.S. Nuclear Regulatory Commission
4350 East West Highway
Bethesda, Maryland 20814

Mr. Gustave A. Linenberger
Atomic Safety & Licensing Board
U.S. Nuclear Regulatory Commission
4350 East West Highway

,

I Bethesda, Maryland 20814

Dr. Cadet H. Hand, Jr.
Director .

Bodega Ma rine Laboratory
University of California
P.O. Box 247

,

! Bodega Bay, California 94923
$

Atomic Safety & Licensing Appeal Board
;

|
U.S. Nuclear Regulatory Commission

,

! Washington, D.C. 20555
i

_ Atomic Safety & Licensing Board Panel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

'
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Herbert S. Sanger''.Jr., Esquire,

Lewis E. Wallace, Esquire"
,

James F. Burger, Esquire
W. . Walker LaRoche, Esquire
Edward J. Vigluicci
Office of the General Counsel
. Tennessee Valley Authority
400 Commerce Avenue
Knoxvill'e,. Tennessee 37902

William M. Leech, Jr., Esquire
Attorney General

William B. Hubbard, Esquire
Chief Deputy Attorney General

Lee Breckenridge, Esquire
Assistant Attorney General

State of Tennessee
Office of the Attorney General
450 James Robertson Parkway
Nashville, Tennessee 37219.

Lawson McGhee Public Library
500 West Church Street
Knoxville, Tennessee 37902

'

William E. Lantrip, Esquire .
.

'

- City Attorney
Municipal Building *

,

P.O. Box 1
Oak Ridge, Tennessee 37830-

Oak Ridge Public L.ibrary
Civic Center .

Oak' Ridge, Tennessee 37820
,

.

Mr. Joe H. Walker
401 Roane S treet -

Ha rriman, Tennessee 37748
,

Commissioner James Cotham
Tennessee Department of Economic

and Community Development ,
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UNITED STATES 0F AMERICA
.. NUCLEAR REGULATORY COMMISSION

.

ATOMIC SAFETY AND LICENSING BOARD

Before_ Administrative Judges:

Marshall E. Miller, Chairman
Gustave A. Linenberger, Jr.

Cadet H. Hand, Jr.

)
In the Matter of- )

) Docket No. 50-537
UNITED STATES DEPARTMENT OF ENERGY )
PROJECT MANAGEMENT CORPORATION )
TENNESSEE VALLEY AUTHORITY )

) September-27, 1982
(Clinch River Breeder Reactor Plant)

ORDER

The Intervenors filed a motion on September 9,1982 to strike or amend

certain portions of Applicants' Exhibit 1, which consists of prefiled direct

testimony. The basis for this motion is that such testimony presents con-

clusions about the adequacy of CRBR safety systems that are based on detailed,

design-specific data and analyses of CRBR. The motion was opposed by both

Applicants and Staff.

The Board issued an Order April 22, 1982 which outlined the s' cope of the

issues to be considered in the LWA-1 hearing. We concluded that-10 CFR

550.10(e)(2)(fi) does not require a complete safety review based on the

completed _ detailed design of the specific reactor proposed at the LWA-1-

stage, but rather a preliminary safety finding based.on available information

and review to date of a reactor of the general size and type proposed.

& ~
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Safety information may be presented to demonstrate the f.easibility of.

general systems in the proposed general size and type facility at the site

. suitability hearings.

During the August 23, 1982 session of the hearing, Intervenors moved

to strike certain portions of the Applicants' testimony on the basis that

they included a discussion of CRBR design details which violated the Board's

April 22, 1982 Order (Tr.1299), claiming that this detailed information was

being used by Applicants to demonstrate adequacy of design and performance

reliability. However, the Board ruled that the testimony, documents and

exhibits offered by the Applicants, including the testimony in question, would

be admitted, although they contained detailed. design information, for the

limited purpose of being illustrative of the reactor of the general size and

type proposed (Tr. 1349). The Applicants were instructed to modify those
"portions of the testimony which were more than illustrative.

Applicants made certain specific changes to their Exhibit 1 (see

Tr. 1986, 1979-2071), and indicated a general limitation on the use of

Exhibit 1, which was only to provide general design characteristics of the

CRBR, relevant criteria, and the state of technology (Tr. 1987). The

testimony, as so limited, was received into evidence.

The Board's previous Order of April 22, coupled with its ruling during

the hearing on August 23, 1982, sufficiently protect the Intervenors from

being required to address the issue of the adequacy of proposed CRBq safety

systems at this time. As explained in our April 22 Order, " full design

detail and supportive analyses of the facility will be critiqued" at the CP

stage (Order, p. 4). It has been clearly stated that Exhibit 1 may be used

w
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to show feasibility of the implementation of certain design features for the*

limited purpose of being illustrative of a reactor of the general size and

type proposed. However, no party may rely on a detailed design analysis for

the purpose.of demonstrating adequacy of systems at this stage of the hearing.

Accordingly,themotionisdenied.3/

It is so ORDERED.
'

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

&$[ A
.

Marshall E. Miller, Chairman

ADMINISTRATIVE JUDGE

September 27, 1982

.

.

J/ Judges Cadet H. Hand, Jr. and Gustave A. Linenberger participated and
concurred in the foregoing Order, but were not available to sign it.

m
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I Document: ORDER
Diskette: 01

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Nunzio J. Palladino, Chairman
Victor Gilinsky
John F. Ahearne
Thomas M. Roberts cr/AJames K. Asselstine

)
In the Matter of )

)
UNITED STATES DEPARTMENT OF ENERGY )
PROJECT MANAGEMENT CORPORATION ) Docket No. 50-537
TENNESSEE VALLEY AUTHORITY )

)
(Clinch River Breeder Reactor )

Plant) )
)

ORDER

On June 11, 1982, the Natural Resources Defense Council, Inc. and

Sierra Club ("Intervenors") petitioned the Commission to exercise its

inherent supervisory authority to delineate the scope of the LWA

proceeding for the Clinch River Breeder Reactor. Intervenors' request

is essentially an interlocutory appeal for direct Commission review of

the Atomic Safety and Licensing Board's order of April 22, 1982 ruling

on which issues could be litigated in the ongoing proceeding on an

application for a Limited Authorization-1 for this facility, limits on

the litigation of those issues, and associated limits on discovery. An
,

order addressing such issues is wholly interlocutory.

The Rules of Practice specifically preclude the appeal of

interlocutory decisions to the Commission,10 CFR 2.730(f), or any other

request for Commission review of such a decision,10 CFR 2.786(b)(9).

. ;
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N Thus, intervenors' petition must be denied because it is not permitted

k by the rules.
;

'

It is so ORDERED.

For the Comission J
|

|
|

|

SAMUEL J. CHILK
Secretary of the Comission

Dated at Washington, D.C.

this day of ,1982.
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