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I. Background

Public Law 101-508, the Omnibus Budget Reconciliation Act of
1990 (OBRA-90), signed into law on November 5, 1990, requires
that the NRC recover approximetely 100 percent of its budget
authority less the amount appropriated from the Department of
Energy (DOE) administered NWF for FYs 1991 through 1995 by
assessing license, inspection, and annual fees.

(56 £ J7v2a)

On July 10, 1991/’;ho Nuclear Regulat Commission

publinhod\ip the Federal Rog1-tor(:’;:;:f—::t;>which established

the Part 170 professional hourly rate and the materials licensing

and inspection fees as well as the Part 171 annual fees to be

assessed to recover approximately 100 percent of the FY 1991



budget ei‘-ii—ii&l&#!iz;ho rule became effective August 9, 1991,

In addition to establishing the FY 1991 fees, the August 9, 1991,
final rule estabiished the underlying basis and method for
determining the Part 170 hourly rate and fees and the Part 171

annual fees.

This proposed rule reflects the limited changes mzde to 10
FR 7C a 7 hich were published for comment
CFR Parts 17C #nda 171 w P el g i ON ./ pele
January 9, 1992 (57 FY 847) and ttaoitoodrgn April _ , 1992 (57
FR___ ). The limited change to Part 170 allows the NRC to bhill
P OV s p /24

quarterly for those license fees that are currently billed every
six months., The limited change to Part 171 adjusts the maximum
annual fee assessed a matcriale licensee who gualifie=s a5 a small
entity under tne NwC's size standards. The maximum annual fee of
$1,800 per licensed category was continued for FY 1992. However,
a lower tier small entity fee of $400 per licensed category was
established for small businesses and non-profit organizations

with gross receipts of less than $250,000 and small governmental

jurisdictions with a population of less than 20,000.
I1. Proposed Action
Public Law 101-508 requires that the NRC recover

approximately 100 percent of its FY 1992 budget authority,
including the funding of its Office of the Inspector General,

less the appropriations received from the NWF, by assessing




licensn and annual fees,

For FY 1992, the NRC's budget avihority is $512.5 million,
of which approximately $20.0 million has been appropriated from
the NWF. Therefore, the Purlic Law roquttonfzgr';;c collect
approximately $492.5 willion in FY 1992 through Part 170
licensing and inspection fees and Part 171 annual fees. The NRC
estimates that approximately $90 million will be recovered in FY
1992 from the fees assessed under Part 170. The remaining $402.%
million would be recovered through the FY 1992 Part 171 annual

fees.

I'e Coemzission has nct changed the hagic arprecach, policies,
and methodology for calculating the bPart 170 professional hourly
rate, the specific materials licensing and inspection fees in
Part 170, and the Partr171 annual fees set forth in the final
rule published MH Julyt?;Ol (56 FR 31472). The public was
provided an opportunity to c”o’l'l/ont; tg‘l'lyj__?,n’ ;.5‘10/::'&"-1”: p:s:ch,
pelicies, and nothodoloqy[- ~the proposed rule published April
12, 199 (66 FR tt0¥9*htut Iﬁono comments were fully addressed by
the Commission in its final ru1q:’uhLtoh-G'SUTy'EOv-iDOQ—QSC'T!"
~A3477> That rule has been challenged in Federal court by
several parties and those lawsuits are pending. Therefore,
comments on this proposed rule are reguested only on the issue of
whether the Commission has properly applied the methodology

adopted in FY 1991 to the FY 1992 budget authori:y. The







$1.9 million to fuel facilities; and
$1.9 million to other materials licenses.

In addition, approximately $6.4 million must be collected as
a result of continuing the $1,800 maximum fee for small er. ities
and the lower tier small entity fee of $400 for certain
licensees. 1In order for the Commission toc recover 100 percent of
its budget authority in accordance with the Public Law, the
Commission will recover $5.5 million of the $6.4 million from
operating power reactors and the remaining $.9 million from large

entities that are not reactors licensees.

This distribution rosults in an adaitional charge
(surcharge) of approximately $281,000 per operating power

reactor; $155,100 for each HEU, LEU and UFg fuel facility; 5‘.

$38,3800 for each other fuel facilities and waste disposal
licensees in Category 4A; $1,600 for each materials licensee in a
category that generates a significant amount of low level waste;
and $160 for other material licensees. When added tc the base
annual fee of approximately $2.9 million per reactor, this will
result in an annual fee of approximately $3.2 million per
operating power reactor. The total fuel facility annual fee
would be between approximately $0.1 and $2.5 million. The total
annual fee for muterials licenses would vary depending on the fee

category(ies) assigned to the license.
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Part 170
Section 170.3 Definitions.

The definition of a nonprofit educational institution is
added 0o—yruv*oo—oi.o#‘toood.n—anq\:gdforo specifically identify
those licensees that are exempt from fees under § 170.11(a) (4) of
the Commission regulations. Many licensees have commented since

the final rule was published that the NRC has not defined the

o

term and that criteria used by the /aA' po
NRC to classify licensees as nonprofit educational 1nst1tutxonn['(f/”‘
The NRC is proposing to define the term nonprofit edncational
institution as a nublic 1 perprofit educatiznal insti®ution

whose primary function is education, whose pregrams are

accredited by a nationally recognized accrediting agency or
association, who is legally aurhorized to provide a program of
organized instruction or study, who provides an educationul

program for which it awards academic degrees, and whose

educational programs are available to the public.
Section 170.20 Average cost per professional staff hour.

This section is amended to reflect an agency-wide
professional staff-hour rate based on FY 1992 budgeted costs.
Accordingly, the NRC professional staff-hour rate for FY 1992 for

all fee categories that are based on full cost is $123 per hour,
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or $214,509 per direct FTE. The rate is based on the FY 1992

direct FTEs and NRC budgeted costs that are not recovered through

the appropriation from the NWF and is calculated using the FY

1991 method as follows:

i;) 1. All direct FTEs are identified in Table II by major program.

Table 11
Allocation of Direct FTEs

by Major Program

Number
Major Program of d}f.ct
FTEs®
Reactor Safety & Safeguards
Regulation . . . . « .+ & 1070.4
Nuclear Safety Research . . 154.1
Nuclear Material & Low~
Level Waste Safety &
Safeguards Regulation . . 294.5

Special and Independent

Reviews, Investigations, and

Enforcement . . . . . . .

Nuclear Material Management
and Support . . . . . . .

Total direct FTE . . . . . .

71.0

-]

1613, 08/

Y Regional employees are counted in the office of the program

each supports.

%/ 1n FY 1992. 1,613 FTEs of the total 3,261 FTEs are considered

to be in direct support of NRC non~NWF programs.

The remaining

1,648 FTEs will be considered overhead and general and

administrative.
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- NRC FY 1992 budgeted costs are allocated, in Table 11, to

the following four major categories:

(a) Salaries and benefits.
(b) Administrative support.
(¢) Travel.

(d) Program support.

3 Direct program support, the use of contract or other
services in support of the line organization's direct program, is
excluded because these costs are charged directly through the

various categor.ies of fecs.

4. All other costs (!.e., Salaries and Benefits, Travel,
Administrative Support‘and Program Support contracts/services for
G&A activities) represent "in-house" costs and are to be
collected by allocating them uniformly over *he total number of

direct FTEs. 'q13

3

Using this method, which wap described in the final rule
published July 10, 1991 (56 FR , and excluding direct
Program Support funds, the remaining $346.0 million allccated
uniformly to the direct FTEs (1613) results in a rate of $214,509
per FTE for FY 1992. The Direct FTE Hourly Rate is $123 per hour

(rounded to the nearest whole dollar). This rate is calculated
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The definition of a nonprofit educational institution is
added to provide clarification and to more specifically identify
those licensees that are exempt from the annual fees under
§ 171.11(a'. Many licensees have commented since the final rule

b«
was publishcd that NRC has not defined the term and that it—is

whAClear Wwhat criteria n'v-ho-m“\!ud by the NRC to classify

aor® »f 7"sn "
licensees as nonprofit educational inltitutionn(. The NRC is
proposing to define the term nonprofit educational institution as
a public or nonprofit educational institution whose primary
function is education, whose programs are accredited by a
nationally vecognized accrediting agency or asscciation, who is
legally authorized Lo provide a program of crganized instruction
or =study, who provides an educatioral pregram for which it awards

academic degrees, and whose educational programs are available to

the public.
Section 171.11 Exumptions.

Paragraph (a) of this section would be amended to require
that requests for <xemption from the annual fees must te filed by
the licensee within ninety (90) days from the effective date of
the final rule establishing the annual fees. Based on the NRC's
experience with the filing of exemption requests under the FY
1991 final rule, some time period must be established for the
prompt filing of exemption requests. The Commission is,

therefore, proposing to limit the filing of exemption requests
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twofold., First, the FY 1992 budgeted amount attributable to
materials licensees is about 20 percent hiaher than the FY 1991
clt;:;Yf. spcanqatho number of licensees to be assrssed annual fees
in FY 1992 has decreased about 21 percent below the FY 1991
levels (from about 9,000 to about 7,000). The materials fees
must be established at these levels in order to comply with
Public Law 101-508 to recover 100 petcent of the NRC's FY 1992

budget authority. A materials licensee may pay a reduced fee if

it cortitico(éinnc Form 526 )that it is a small entity
\ _)‘

B

N —

To recover the $5.0 million attributable to the
transportation class of licensees, $1.2 m{'lion will be assessed
2 the vepartment of Frirgy (DOE) to cover all af ite

transportation casks under Category 18. The remdining

AR st
transportation costs ($3.8 nixzz;;ZL{2£¥qonoric activitio,\aro
N +

allocated to holders of approved QA plans. The annual fee for

approved QA plans is $62,800 for users and fabricators and $1,500

for users only.

The amount or range of the FY 1992 base annual fees for all
materiaﬁ{}iconcotl is summarized as follows:
z Materials Licenses
Base Annual Fee Ranges

¢

Category of License Annual Fees

Part 70 - High
enriched fuel $2.3 million

Part 70 - Low
enriched fuel $715,000
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FY 1992
Budgeted Costs

Cateqgory of Costs (8 In Millions)
Activities not attributable to $3.8

an oxiltinz NRC licensee or

class of licensee, i.e., 40% of

LIW disposal generic activities.

Of the $3.8 mil’ 'on budgeted costs shown above for LLW
activities, 50 percen: of the amount ($1.9 million) would be
allocated to fuel facilities included in Part i71 (19
facilities), as follows: $155,100 per HEU, Ltqnpnd UF, facility  ad
and $38,800 for the other 9 fuel facilities. The remaining .0
percent ($1.9 million) would be allocated to the material
licensees in categories that generate low level waste (1,090
iicensees) as follawe: $1 €00 per waterials licensee except tor
those in Ca'egories 4A and 17. Those licensees that generate a
significant amount of low level waste for purposes of the
calculation of the $160 surcharge are in fee Categories 1.B, 1.D,
¢.C, 3.A, 3.B, 3.C, 3.L, 3.M, 3.N, 4.B, 4.C, 5.B, 6.A, and 7.8B.
The surcharge for Categories 4A and 17, which also generate
and/or dispose of low level waste, is $38,800 for Category 4A and

$36,000 for Category 17.

Of the $6.4 million not recovered from small entities, $.9
million would be allocated to fuel facilities and other materials
licensees., This results in a surci.arge ot $160 per category for

each licensee that is not eligible for the small entity fee.
On the basis of this calculation, a fuel facility, a high
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for the import and export only of special nuclear material,

source material, byproduct material, heavy water, tritium,

or nuclear grade graphite.

A'

Application for import or export of HEU and other
materials which must be reviewed by the Commission and

the Executive Branch, for example, those actions under

10 CFR ’.,t\::z;‘O(b).

Application-new license . . . . . $8,000

Amendment . . . . . . ¢« + ¢« + .« . 88,000

Application for import or export of special nuclear
material, heavy water, nuclear grade graphite, tritium,
and source material, and initial exports of materials

requiring Executive Branch review only, for example,

those actions under 10 CFR 110.41(a)(1)~(8).
Application-new licerse . . . . . $4,900
Amendment . . . . . . . . . 4« . . $4a,900

Application for export of routine reloads of LEU

reactor fuel requiring foreign government assurances

only.

Application-new license . . . . . §3,100
Amendment . . . . . . . .« « .« « $3,100
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3’1¥g.._g1_zg.‘ -~ Separate charges as shown in the schedule
will be assessed for preapplication consultations and reviews and
applications for new licenses and approvals, issuance of new
licenses and approvals, amendients and renewals to existing
licenses and approvals, safety evaluations of sealed sources and
devices, and inspections. The following guidelines apply to

these charges:

(a) Application fees - Applications for new meterii's

iicenses and approvals; applications to reinstate expired
licenses and approvals except those subject to fees assessed at
full cest; and applications filed by Agreement State licensees to
regist:r under the general license provisions of 10 CFR 150.20,
must te accompanied by the prescribed application fee for each
catego.y, except that: 1) applications for licenses covering
more tha. one fee category of special nuclear material or source
material must be accompanied by the prescribed application fee
for the highest fee category; and 2) applications for licenses
urder Category 1E must be accompanied by an application fee of
$125,000.

(b) License/approval/review fees - Fues for applications

for new licenses and approvals and for preapplication
consultations and ‘a8 subject to full cost fees (fee_ S

Categories 1A, .., 1E, 2A, 4A, 5B, 10A, 11, 12, 13\, and 14) are

81
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as appropriate. For those applications currently on file for
which review costs have reached an applicable fee ceiling
established by the June 20, 1984, and July 2, 1990 rules, but are
still pending completion of the review, the cost incurred after
any applicable ceiling was reached through January 29, 1989, will
not be billed to the applicant. Any professional staff-hours
expended above those ceilings on or after January 30, 1989, wil)
be assessed at the applicable rates established by § 170.20, as
appropriate, except for topical reports whose costs exceed
$§50,000. Costs which exceed $50,000 for each topical report,
amendment, revision or supp.- .ent to a topical report completed
or under review from January 30, 1989, through August 8, 1991,
will not be billed to the applicant. Any professional hours
expended on or after August 9, 1991, will be assessed at the rate
established in § 170.20. In no event will the total review costs

be iess than twice the hourly rate shown in § 170.20.

¥/1icensees paying fees under Categories 1A, lpﬂﬁnd 1E are
not subject to fees under Categories 1C and 1D for sealed sources
authorized in the same license except in those instances in which
an application deals only with the sealed sources authorized by
the license. Applicants for new licenses or renewal of existing
licenses that cover both byproduct material and special nuclear
material in sealed sources for use in gauging devices will pay
the appropriate application or renewal fee for fee Category 1C

enly.
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Option 3 would establish a maximum fee for all small
entities. Under this option, a small entity would pay either the
smaller of the annual fee for the category or the maximum small
entity fee. This alternative strikes a balance between the
requirements of OBRA-90 and the RFA, which are to consider and
reduce, as appropriate, the impact of an agency's regulatory
actions on small entities. Therefore, the NRC has adcpted Option

3 as the most appropriate to reduce the impact on small entities,

IV, MAXIMUM FEE

To implement Option 3, the NRC established a maximum annual

fee for small entities. The RFA and its implementing guidance do

Wwhe* "C/?:/va/’: G §$7% ST .,/ COeII e

not provide specific guidelines on[the amount or the percent of ,, . , ..

o )’/”df/ f '»'//.’

gross receipts that should be charged to a small entity,., To 74 _
e YMill Fhe pryunemeatt of 082%-F0 - kit Y
determine a maximum annual fee for a small entity, the NRC M 4., .

; bra, bOmang 24
examined the NRC 10 CFR Part 170 license and inspection foes . . .,
SA

established in 1991 and the 1991 Agreement State fees for thSI:A"”“’””U
fee categories that are expacted to have a substantial number of

small entities. Because these fees have been charged to small
entities, the NRC believes that these fees do nct have a

significant impact on them. 1In fact, the NRC concluded, in

issuing the July 10, 1991, final rule, that the existing

materials license and inspection fees do not have a significant

impact on small entities.
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Part 1 - Memorandum to the EDO.

MEMORANDUM FOR: James M. Taylor
Executive Director for Operations

FROM: Eric S. Beckjord, Director
Office of Nuclear Regulatory Research

SUBJECT: INDUSTRIAL RADIOGRAPHY=TIME<-OF-STORAGE SURVEYS
AND QUARTERLY PERFORMANCE AUDITS

Enclosed for your signature is a final rule to be published in the Federal
Register that amends 10 CFR Part 34, "Licenses for Radiography and Radiation
Safety Requirements for Radiographic Operations.” These amendments require
that radiographers perform a new radiation survey of a device at any time it
is placed in storage, change the requirement for making a record of the last
use survey to recording of the new time-of-storage survey when it is the last
storage survey in the workday, and clarify the regulations to more accurately
reflect 1icensing practice which requires licensees to establish and describe
an inspection system which includes safety performance inspecticns of all
radiographers and radiographers' assistants at intervals not to exceed three
months.

Background: On August 27, 1984, the EDO signed a proposed rule which was
puﬁiisﬁea in the Federal Register October 4, 1984 (49 FR 39168). The
proposed rule was partly a response to a petition for rulemaking which
recommended that NRC require an additional survey at any time a radiographic
source is stored (PRM-34-3, Chicago Bridge and Iron Co.). This final rule
will grant the petition and also respond to an NM>S request to clarify and
codify the licensing requirement for quarterly inspections of radiographer
performance. The amendments are intended to provided increased assurance
that radiographic operations are performed according to NRC regulations,
license conditions and licensee operating and emergency procedures. The
staff believes these amend~>~ts will provide a significant improvement in
radiographic safety and the they are responsive to the Commissions' Policy
and Planning Guidance.

Public Commerts: The proposed rule was distributed to affected licensees,
Agreement States, and other interested persons. The NRC received eighteen
letters of public comment: eleven licensees; five Agreement States; one
non-Agreement State; and one trade association. Nine commenters supported
the time-of-storage survey and nine were opposed or cffered suggestions for
modification of this portion of the proposed rule. Thirteen letters opposed
the quarterly performance audit provision on the grounds of cost while five
supperted the proposed requirement with some suggestions for change. A
summary of the public comments with staff response is provided as Enclosure C.

Backfit Analysis: The Staff has determined that a backfit analysis is not
requirel for this final rule because these amendments do not involve an
provisions which would impose backfits as defined in 10 CFR 50.109(a)(1).
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UNITED STATES
NUCLEAR REGULATORY COMMISSION
WASHINGTON. D C. 20866
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MEMORANDUM FOR: Robert M. Bernero, Director, NMSS
Yo Harold R. Denton, Director, IP
Patricia G. Norry, Director, ADM
Trip Rothschild, Deputy Assistant
General Counsel for Legal Counsel Po v
Special Projects and Legislation, 0GC
Ae Do -1

FROM: Ronald M. Scroggins
Deputy Chief Financial
Officer/Controller

SUBJECT: NOTICE OF PROPOSED RULEMAKING =~ 10 CFR
PARTS 170 AND 171 -~ 100% FEE RECOVERY FOR
FY 1992

nolosed, for your concurrence, 1s 4 pioposed rule for the fees
tO be assessed to recover 100 percent of the NRC budget authority
for FY 1992.

Please note that in order to meet the time schedule for this
paper, we are providing each addressee a separate concurrence
copy of the paper. Please provide your concurrence as quickly as
possible, but not later than COB, Wednesday, April 8, 1992,

If you have any questions, please contact Jesse Funches on x27351

or Jim Holloway on x24301. Thank you for your continued
cooperation on the NRC fee »rogram.

.-; El H ‘
Ifg nald M. Scroggins ,

Deputy Chief Financial
Officer/Controller

Enclosure:
As stated
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$1.9 million to fuel facilities; and
$1.9 million to other materials licenses.

In addition, approximately $6.4 million must be collected as
a result of continuing the $1,800 maximum fee for smal)l entities
and the lower tier small entity fee of $400 for certain
licensees. In order for the Commission to recover 100 percent of
its budget author..y in accordance with the Public Law, the
Commission will recover $5.5 million of the $6.4 million from
operating power reactors and the remaining $.9 million from large

entities that are not reactor' licensees. e —————

This distribution results in an additional charge
(surcharge) of approximately $281,000 per operating power
reactor; $155,100 for each HEU, LEU and UFe fuel facility;
$38,800 for each other fuel facilities and waste disposal
licensees in Category 4A; $1,600 for each materials licensee in a
category that generates a significant amount of low level waste;
and $160 for other material licensees. When added to the base
annual fee of approximately $2.9 million per reactor, this will
result in an annual fee of approximately $3.2 million per
operating power reactor. The total fuel facility annual fee
would be between approximately so.fLAJQ $2.5 million. 1The total ==
annual fee for materials licenses would vary depending on the fe:

category(ies) assigned to the license.
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Part 170

Section 170.3 Definitions.

The definition of a nonprofit educational institution is
added to provide clarification and to more specifically identify
those licensees that are exempt from fees under § 170.11(a) (4) of
the Commission regulations. Many licensees have commented since
the final rule was published that the NRC has not defined the
term and that it is unclear what rriteria are being used by the
NRC to classify licensees as nonprofit educational institutions.
The NRC is proposing to define the term nonprofit educational ——=——=="
institutinn as a public or nenprofit edvwzational instiicutinn
whose primary function is education, whose programs are
accredited by a nationally recognized accrediting agency or
association, who is legally authorized to provide a program of
organized instruction or study, who provides an educational
program for which it awards academic degrees, and whose

educational programs are available to the public.

Section 170.20 Average cost per professional staff hour,

This section is amended to reflect an agency-wide
professional staff-hour rate based on FyY 1992 budgeted costs.
Accordingly, the NRC professional staff-hour rate for FY 1992 for

all fee categories that are based on full cost is $123 per hour,
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these requests as quickly as possible but it was unable to
respond ancd take appropriate action on all of th® reqguests before

the end of the fiscal year on September 30, 1991 Therefore,

based on the number of requests filed, the Commislioq‘ is R =

proposing to exempt from the FY 1992 annual fees those licensees,
and holders of certificates, registrations, and approcvals who
either filed for termination of their licenses Jr approvals or
filed for possession only licenses during the period October 1,
1991, through December 31, 1991. All other licensees and
approval nholders who held a license or approval on October 1,

1991, will be subject to the FY 1992 annual fees.

Section 171.15 Annual Fee: Reactor gperating 1icenaecg,

The annual fees in this section would be revised to reflect
the FY 1992 budgeted costs. Paragraphs (b)(3), (e)(2), (d), and
(e) would be revised to comply with the requirement of the Public
Law to recover approximately 100 percent of the NRC budget for FY
1992. Table IV shows the budgeted costs that have been allocated
to operating power reactors. They have been expressed in terms
of the NRC's FY 1992 programs and program elements. The
resulting total base annual fee amount for power reactors is also
shown. On the average, the power reactor base annual fees for FY
1992 have increased about 11 percent above the FY 1991 annual

fees.
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recover the FY 1992 generic costs totalling $50.8 million
applicable to fuel facilities, uranium recovery facilities,
holders of transportation certificates and QA program approvals,
and other materials licensees, including holders of sealed source

and device registrations.

Tables VI and VII show the NRC program elemants and
resources that are attributable to fuel facilities and material
users, respectively. The costs attributable to the uranium
recovery class of licensees are those associated with uranium
recovery licensing and inspection. For the uranium recovery
ciass of licenses, the NRC proposes that the current Category
2.%(2) fur Class 1 facilities he further diviaced inte Class T and
Class IT facilities. <Class II facilities are those solution
mining licensees, primarily in-situ and heap leach facilities,
whe do not generate uranium mill tailings. The NRC has  _ — o
reexamined the unjform allocation of costs to Class I facilities
in the current rule to determine whether there is a significant
difference between the regulatory services prov.ded to operating
in-situ facilities that do not generate mill tailings as compared
to other licensees in Class I. Based on this reexamination, the
NRC is proposing to divide the current Class I facilities into
two classes to differentiate between those facilities that
gererate uranium mill tailings and those facilities that do not
generate uranium mill tailings. The current uniform allocation
of the costs resulty in a disproportionate allocation of costs to

those licensees who do not generate uranium mill tailings.
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9.

Device, product or sealed source safety evaluation:

A. Registrations issued for the safety

evaluation of devices or »roducts
containing byproduct material, source
material, or special nuclear material,

except reactor fuel devices, for

commercial distribution. $9,600
Surcharge . . . . . . . . S160
B. Registrations issued for the safety

evaluation of devices or products
containing byproduct material, source
material, or special nuclear material
manufactured in accordance with the
unique specifications of, and for use
b%/a single applicant, except reactor

fuel devices. $4,600
Surcharge . . . . . . . . $160

< Registrations issued for the safety
evaluation of sealed sources
containing byproduct material, source
material, or special nuclear material,
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