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UNITED STATES OF AMERICA r.

NUCLEAR REGULATORY COMMISSION ' SWAUE8
USMc

ATOMIC SAFETY AND LICENSING BOARD

BEFORE ADMINISTRATIVE JUDGES: *85 APR 15 Ali.58
Helen F. Hoyt, Chairperson

Dr. Richard F. Cole r eqc n n.m .

Dr. Jerry Harbour 30.# ,.t n
,

BRED APR15 BBS

In the Matter of Docket Nos. 50-352-Q(.,_..
~~~

) 50-353-OL
PHILADELPHIA ELECTRIC COMPANY )

) ASLBP No. 81-465-07 OL
(Limerick Generating Station, )

Units 1 and 2) ) April 12, 1985
)

MEMORANDUM AND ORDER
ON GRATERFORD PRISONERS PROPOSED CONTENTIONS

I. History of Intervention by Inmates of the State

Correctional Institution at Graterford (SCIG) '

On September 18, 1981, the Philadelphia Chapter of the National

Lawyers' Guild (Guild) filed a petition with the Board to intervene in

these proceedings on behalf of the inmates at SCIG. The Board's Order

of October 14, 1981 required the filing by the Guild of a Supplemental

Memorandum in Support of the Petition to Intervene. The Board's Special

Prehearing Conference Order on June 1, 1982 admitted the inmates as a

party to this proceeding and on April 20, 1984 the Board ordered that

contentions based on the SCIG emergency plan would be filed by the

Graterford inmates 20 days after they received this separate emergency

plan. On December 13, 1984, the Commonwealth of Pennsylvania

(Commonwealth) piovided to the Graterford Prisoners' counsel a sanitized-
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copy of the Pennsylvania Bureau of Correction Radiological Emergency

Response Plan for the Graterford Prison (Plan 1). Deleted from Plan 1

was that information the Bureau of Correction described as necessary
lbecause of security reasons. On December 20, 1984, the counsel for the

inmates filed a Motion for Order Requiring Full Disclosure by

Pennsylvania Emergency Management Agency (PEMA) of the Evacuation Plan

for State Correctional Institution at Graterford. The thrust of the

motion was that the sanitized version of Plan 1, did not state

information sufficient to permit framing of proposed contentions or to

determine the adequacy of the state's plan. The Board heard oral

argument on the motion for full disclosure on January 29, 1985. In

attendance and stating the Commonwealth's position on full disclosure

was Mr. Erskind DeRamus, Deputy Commissioner of Corrections for

Commonwealth,

l 1 It should be noted that throughout the emergency evacuation
hearings in Philadelphia, counsel for the Graterford inmates did
not attend the hearings on anything like a regular basis and did

,

not participate or hear the detailed testimony of the Applicant's|
; panels of witnesses or the testimony of the Montgomery County

Emergency Coordinator. Several of Mr. Love's stated concerns in'

the two conferences of February 27 and March 22, 1985 had been the
subject of testimony earlier in the offsite emergency planning

.

hearings. The Board had to rely on the parties in attendance to
| keep the inmates counsel advised when a request was made from the
i bench that Mr. Love be present at a Board hearing to attempt to set

schedules. Atomic Safety and Licensing Boards, it should be
,

| remembered, sit away from Commission offices and lack
administrative support capabilities.'
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The Board denied the inmates motion for full disclosure in relying

on Mr. DeRamus representations and, in particular, the failure of Mr.

Love to specify the information needed, based on expert opinion, beyond

that provided in Plan 1 as a precondition to compelling further

disclosure.2

On February 8, 1985, the Graterford inmates filed a " Notice of

Appeal," which was dismissed without prejudice by the Appeal Board on

February 12, 1985. The Appeal Board indicated the inmates had not yet

exhausted their options before this Board, including the filing of their

contentions and declined to direct certification of the Licensing

Board's ruling denying full disclosure. The Appeal Board noted the

desirability of finding a middle ground to accommodate the competing

interests at stake.

On February 15, 1985, the inmates filed contentions based on the

lan 1.

On February 27, 1985, the Board held one of two conferences where

for the first time counsel and his expert stated their requests for

2 The Board orally denied the Motion of January 29, 1985 from the
Bench (Tr. 20,479-81) and issued a Memorandum and Order on February
5, 1985 repeating its oral decision. We note here that in spite of
the Board's repeated requests for the inmates counsel to specify
the information he needed the Board's orders were mostly ignored
and during the two conferences the Board held with the parties on
February 27, 1985 and March 22, 1985 Mr. Love's demands merely
accelerated as each expressed concern was answered. As the parties
attempted to relay a requested piece of information, inmates
counsel made additional or new demands not previously expressed to
the Board.

.
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information. At the February 27 conference and the second conference on

March 22, 1985, the Commonwealth's senior officials charged with the

responsibility for the inmates and their evacuation entered into the
3conference and each of the parties attempted to comply with every

request for information made by inmates counsel and their expert. It

should also be noted that on March 18, 1985 the Comonwealth provided

Mr. Love and his expert a copy for examination under the Board's

protective order of the new revision (Plan 2) of the SCIG emergency plan

which was virtually the entire plan.

At the March 22 progress conference, the Board granted the parties

an opportunity to respond to the remaining Graterford contentions (Tr.

20,697-98) not withdrawn during the conference. A response date of

April 5,1985 was established. The Applicant, Commonwealth, and the NRC

Staff filed responses. Counsel for the inmates did not.

II. The Graterford Inmates Contentions and the Stated
Specific Bases for Contentions

The contentions were stated in a pleading entitled Proposed

Contentions of the Graterford Inmates with Regard to the Evacuation Plan

Filed February 15, 1985.4 As stated the contentions are as follows:

3 Glen R. Jeffes, Acting Commissioner, Department of Correr.tions,
| Comonwealth of Pennsylvania Department of Corrections and John
| Patten, Director, Pennsylvania Emergency Management Agency.

* We find these contentions to be the sole issue of the inmates. We
(Footnote Continued)

|
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A. There is no reasonable assurance that the evacuation
plan will protect the staff and inmates at the State
Correctional Institution at Graterford; and

B. There is no reasonable assurance that the evacuation
plan will provide a safe and secure evacuation frgm
the State Correctional Institution at Graterford.

6Specific Basis for Contentions

D. Medical Services. There is no reasonable assurance
that medical services will be provided to individuals
contaminated by radiation. Inmates cite as a basis
for this 10 C.F.R. 5 50.47(b)12.

G. Training. There is no reasonable assurance that SCIG
personnel drivers (once identified) and the Pennsylvania
State Police will receive any training in preparedness
for a nuclear emergency at SCIG. Inmates cite as a
basis for this contention 10 C.F.R. 9 50.47(b)15.

J. General Concept of Evacuation. There is no reasont51e
assurance that the general concept of evacuation as
outlined in Attachment A page E-1-A-1 will provide for
the safety and security of inmates and SCIG personnel
during said evacuation.

| (FootnoteContinued)
reject any attempt by the inmates to " reserve the right to file
additional contentions . . ." if access to an unsanitized plan was
granted. Although Plan 2 is not totally unsanitized, it is

|
; virtually the complete plan. We further note that an examination'
| Of the entire conference record discloses that every concern
i discussed by the inmates counsel fell into one of the areas in the

stated contentions filed February 15, 1985. Further, these
concerns were responded to by the respor.sible officials at the
conferences.

5
i The original pleading contained three contentions. The third was

dropped at the conference on March 22, 1935 (Tr. 20,677).
6 Basis remaining after conference on March 22, 1985 (Tr. 20,677-94).

|

|
;
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7III. Legal Principles Governing the Admission of Contentions

Contentions may be admitted in a Commission licensing proceeding if

they fall within the scope of issues set forth in the Federal Register
,

notice of opportunity for hearing in this case (46 Fed. Reg. 42557

(August 21,1981)) and applicable Comission case law. See, eg .,

Northern States Power Co. (Prairie Island, Unit Nos. I and 2), ALAB-197,

6 AEC 188,194 (1973), affimed, BPI v. Atomic Energy Commission, 502

.F.2d 424, 429 (D.C. Cir.1974); Duquesne Light Co. (Beaver Valley, Unit

No.1), ALAB-109, 6 AEC 243, 245 (1973); Philadelphia Electric Co.

(Peach Bottom Atomic Power Station, Units 2 and 3), ALAB-216, 8 AEC.13,

20 (1974).--

Pursuant to 10 C.F.R. 9 2.714(b), intervenors are required to file
r

"a list of contentions which petitioner seeks to have litigated in the .
,

matter, and the bases for each contention set forth with reasonable

specificity." 10 C.F.R. f 2.714(b); Comonwealth Edison Co. (Byron
'

Nuclear Power Station, Units 1 and 2), LBP-80-30,12 NRC 683, 686:

' -(1980); Philadelphia Electric Co. (Limerick Generating Station, Units 1-

and 2). LBP-84-18, 19 NRC 1020, 1028 (1984). An intervenor who fails to

. file at least one contention that satisfies the requirements of 9

2.714(b) will not be permitted to participate as a party.. 10 C.F.R.

9 2.714(b). 'A contention must be rejected where:

I
I The Board accepts the Staff position on the legal principles and

has incorJorated them at this point in this Memorandum and Order.

_

. - , , , _ , - - - - . . - - - - - . . _ _ . _ _ .
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(1) It constitutes an attack on applicable
statutory requirements;

(2) It challenges the basic structure of the
Commission's regulatory process or is an
attack on the regulations;

(3) It is nothing more.than a generalization
regarding the intervenor's particular view
of what applicable policies ought to be;

(4) It seeks to raise an issue which is not proper
for adjudication in the proceeding or does not
apply to the facility in question; or

(5) It seeks to raise an issue which is not concrete.

Philadelphia Electric Co. (Peach Bottom Atomic Power Station, Units 2

and 3), ALAB-216, 8 AEC 13, 20-21 (1974); 10 C.F.R. 5 2.758(a). The

purpose of the basis requirement of 10 C.F.R. 9 2.714(b) is (a) to

assure that the hearing process is not improperly invoked because the

subject sought to be put in issue suffers from any of the infirmities

set forth in Peach Bottom, supra, at 20-21; (b) to establish sufficient

foundation to warrant further inquiry into the subject matter; and (c)

to put the other parties sufficiently on notice "so that they will know

at least generally what they will have to defend against or oppose."

Peach Bottom, supra, at 20-21; Byron, supra, at 687.

At the pleading stage of a proceeding, contentions need only

identify the reasons for each contention. See, Houston Lighting and

Power Co. (Allens Creek Nuclear Generating Station, Unit 1), ALAB-590,

11 NRC 542, 548 (1980); Byron, supra, at 688. Accordingly, in examining

contentions and the basis therefore, a licensing board may not reach the

merits of contentions. M.;PeachBottom, supra,at20; Byron, supra,,
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at 688. Nevertheless, the basis for contentions must be sufficiently

detailed and specific (a) to demonstrate that the issues raised are

admissible and further inquiry into the matter is warranted; and (b) to

put the parties on notice as to what they will have to defend against or

oppose. This is especially important at the operating license stage,

where a hearing is not mandatory, to assure that an asserted contention

raises an issue which clearly is open to adjudication. Cincinnati Gas &

Electric Co. (William H. Zimmer Nuclear Power Station), ALAB-305, 3 NRC

8, 12 (1976); Gulf States Utilities Co. (River Bend, Units 1 and 2),

ALAB-183, 7 AEC 222, 226 (1974); River Bend, ALAB-444, 6 NRC 760', 768-69

(1977); Byron, supra, at 689, e
s

; In addition, a licensing board is not authorized "to admi't
,

,

conditionally for am reason, a contention that falls short of meeting
,

the specificity requirements (emphasis ori,ginal)" Duke Power Co.

(Catawba Nuclear Station, Units 1 and 2),- ALAB-687,16 NRC 460, 467, -

,

(1982).8 Section2.714oftheNRCRulesofPracticejo.notpermit"the'

filingofavague,unpr|rticularizedcontention,follogedbyanendeavor
to flesh it out through discovery against thehoplicant or Staff." Id. .

s .. ,
- . ,

, . , -

'' d0 No party petitioned the Commission for review of ALAB-63/.
However,t.0ecause of the potential pervasive impact of that decision

~

.

on NRC practice, the Commission sua sponte tool {eview on two V .f
#-issues not related to the quoted material, but father to the good - /s

.' cause factor in 10 C.F.R. 5 2.714(a)(1)(1) as applied t- the '

admission of late-file contentions Msed on the instituJonal -

unavailability of licensing-related documents. Duke Power Co.
'

: - (Catawba Nuclear Station, Units 1 and 2), CLIr83-19,17 NRC 1041,
1044 (1983). 5'

9 g ,.
e, , .
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at 468. Moreover, a licensing board has no duty to recast contentions

offered by a petitioner to remedy the infirmities of the type described

in Peach Bottom, supra, for which they may be rejected, in order to make

inadmissible contentions meet the requirements of 10 C.F.R. 5 2.714.

Commonwealth Edison Co. (Zion Station, Units 1 and 2), ALAB-226, 8 AEC

381, 406 (1974).

Finally, a licensing board should apply all of the factors in 10

C.F.R. Q 2.714(a)(1)9, including the Catawba Appeal Board's three part

10test for good cause , in determining whether to admit contentions filed

9 10 C.F.R. 9 2.714(a)(1) provides that nontimely petitions to
intervene or requests for hearing will not be entertained absent a
determination by the Licensing Board that the petition or request'
should be granted based upon a balancing of the following factors:

(1) good cause, if any, for failure to file on time;

(ii) the availability of other means to protect
petitioner's interest; i,

(iii) the extent to which petitioner's participation
may reasonably be expected to assist in
developing a sound record;

(iv) the extent to which existing parties will
represent the petitioner's interest; and

(v) the extent to which petitioner's participation
will broaden the issues or delay the pro-
ceeding.

10
'

The Catawba Appeal Board's three part test.for good cause in filing
a late-filed contention is where it "(1) is wholly dependent upon
the content of a particular document; (2) could not therefore be
advanced with any degree of specificity (if at all) in advance of
the public availability of-that document; and (3) is tendered with

(Footnote Continued)

i
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late because they are based solely on information available in relevant

documents that were unavailable until a short time before the

contentions were filed. Duke Power Co., et al. (Catawba Nuclear

Station, Units 1 and 2), CLI-83-19, 17 NRC 1041, 1045 (1983).

IV. The Late-Filed Aspect of the Contentions

As noted above in 10 C.F.R. 5 2.714(a)(1), there is a five part

balancing test that a Licensing Board must review if a late contention

is to be admitted. Although inmates counsel has touched on several of

these in the conferences, counsel did not further plea the issue in the

opportunity provided all parties to respond on April 5, 1985 to the

proposed contentions. The Board's review of the 6 2.714(a)(1) tests

follows:

1. Good Cause. This factor weighs in favor of the inmates. No
I contention could have been proffered earlier in view of the

Commonwealth / Department of Corrections failure to submit an evacuation

plan for SCIG. As the NRC Staff has noted and the Board had previously

held, the inmates could not formulate contentions until the SCIG plan

was issued. The counsel for the inmates did formulate and timely file

with the Board contentions after receipt of the Commonwealth plan.

(FootnoteContinued)
the requisite degree of promptness once the document comes into
existence and is accessible for public examination." Duke Power
Co., et al . (Catawba Nuclear Station, Units 1 and 2), ALAB-687,16
NEC 460, 469 (1982); 17 NRC 1043-44.

_ _ . -- .-
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2 Availability of Other Means.- We agree that at this stage there

is no other means the inmates have to formally litigate the issue of the

SCIG evacuation plan. However, we find that throughout the two

conferences the responses by the state's officials, these free and

complete exchanges in response to the inmates requests for information

concerning the evacuation plan, exceeded mere discovery and constituted

an informal litigation or other means for the inmates concerns to be

satisfied without the inmates having to present any case of their own.

We find that in fact the inmates have been provided another means of

presenting their concerns.

3. Assist in Development of a Sound Record. The third test is

whether a late filing party may assist in development of a sound record.

As the Board has previously noted, we have sought to determine from this

party what. special expertise it would bring to this proceeding. It has

repeatedly failed and there is no reason to expect that this party will

exercise its responsibility to " set out with as much particularity as

possible the precise issues it plans to cover, identify its prospective

witnesses, and summarize their proposed testimony." 11 In reviewing the

inmates responses at the conferences and the total of all its pleadings

in this proceeding, we find little if any indication of a desire to

assist in developing this record. Although we have the inmates named

1

.

11 Mississippi Power and Light Co., et al. (Grand Gulf Nuclear
Station, Units 1 and 2), ALAB-704,16 NRC 1725,1730 (1982).

:

__ - - - - - - - , - , . . --
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expert, Major John Case, except.for a limited participation in the two

conferences, we do not know what the character of his testimony would

be. We find that ample information in this record which permits the

Board to determine that this factor weighs against admission of these

late-filed contentions.

4. Representation by Existing Parties. There is no other party in

this proceeding who directly-represents the interests of this

intervenor. However, because of the unique responsibility the

Commonwealth has for the inmates through two state agencies,

-Pennsylvania Emergency Management Agency and the Department of

Corrections, there has been and will continue to be an admitted party,

PEMA, who under Commonwealth statutes is charged with emergency

protection of all Commonwealth citizens as well as those confined in

state institutions. To find that there is no party representing these

inmates' interests is to cast an unfounded doubt on Commonwealth's

agencies in the exercise of their responsibilities and is not supported

by this record. We note also that the Commonwealth Department of

Corrections has routine as well as emergency responsibilities to provide

#or all needs for these inmates confined in an institution beyond those

the Commonwealth must provide for all its citizens. Whether any inmate

contention is admitted in this proceeding does not change the

relationship of the Commonwealth Department of Corrections to the health

and safety responsibilities it has for the evacuation of the SCIG

inmates in event of a radiological emergency at Limerick.
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5. Delay and Broadening of the Issues. The admission of any

late-filed contention at this point would delay and broaden the issues

since hear'ngs on all admitted offsite emergency planning contentions

were completed on January 29, 1985 and the Board is well into completing

its decision. This factor weighs against the petitioner.

Balancing the Factors. We find a balancing of these above factors

does not support admission of these late-filed contentions.

V. Principle Bases for Denial of these Contentions

These proposed late-filed can'tentions and the new concerns
12articulated by counsel for inmates at the two conferences lacked, as

we have noted, specificity and basis. We emphasize that there were

attempts to obtain participation by the inmates counsel and urged him to

discharge his duty to specify with as much particularity as possible the

basis for the contentions. Mr. Love indeed by his silence stonewalled

the Board's urging to outline the concerns of his clients and ignored

the Board's order to specify the areas of concerns after Plan I had been

filed. Further, we find no regulatory requirement that support

organization individuals, such as the Guards Union, have an opportunity

12 Among these is inmates counsel's attempt to introduce the Prison
Guard Union into the proceeding (Tr. 20,624-25).

-
__ __ _ _
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to provide input into the emergency planning process as inmates counsel

has sought here.

The potential for a " panic" or " riot" situation when inmates learn

of a radiological emergency involves no litigable issue. Although

counsel for inmates sought to provide this as a basis for some

unspecified part of the contention, there was an absence of any showing

that the prison authorities would not be prepared to handle any

potential disturbances regardless of its cause. A bare allegation will

not suffice. No basis has been shown to litigate the adequacy of

security measu[es already in place to prevent or settle any such

disturbances.

Another of those unspecified trial balloons counsel for inmates

raised was the estimated time for evacuation (ETE). As was pointed out

to counsel on several occasions during the conferences, there is no time

mandated within which an evacuation must be accomplished (Tr.

20,643-44). There has been no showing here that the NRC regulations

require that evacuation times for a prison fall within the estimated

time for the general public. As Commonwealth's counsel points out, the

matter of the ETE was known to inmates counsel at the time he filed his

proposed contentions. Further, counsel has not made any showing that a
'

different estimate would provide benefit to the inmates by providing

better safety.

The Medical Services is still another of inmates basis lacking in

specificity. There is no reference in Annex E, Appendix 13, regarding

medical and health support in the Commonwealth for radiological

.
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emergencies, nor any demonstration that existing procedures and

resources are inadequate to treat contaminated injured members of the

public including Graterford inmates. This Board has treated much of

counsel's concerns in its Second Partial Initial Decision and we find

that our prior rulings on hospital accreditation represents the law of

the case and even if we were inclined to open up the issue again we note

a lack of the requisite specificity and bases for doing so.

We note here that since the March 22, 1985 conference, the parties

have provided the inmates with documents requested during both

conferences in a continuing effort to meet every legitimate request of

their counsel. These documents include the FEMA review of the Remedial

Exercise at Graterford State Correctional Institution in Support of the

Limerick Generating Station; PEMA letter to all bus companies providing

Department of Corrections with buses, offering training to bus drivers

regarding the proper use of dosimetry; and an Affidavit of Roger E.

Linneman on his evaluation of the Montgomery County Hospital,

Norristown, Pennsylvania, plans and preparations for handling radiation

exposure cases as well as radioactive contaminated and injured patients.

We have thus provided the forum for the parties _to reach a middle

ground for their competing interests; presided over a broad discovery

exercise; attempted to meet the legitimate concerns of the inmates

counsel; and we have determined that we may now reach a conclusion on

these contentions.

We find that:

. .-_
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1. A balancing of the factors for late-filed contentions favors

denying admission. However, foremost in our consideration and decision

here is the lack of specificity and basis for the inmates contentions.

We, therefore, dismiss those two remaining contentions of the SCIG

inmates as filed on February 15, 1985 and amended during conference of

the parties on March 22, 1985 and dismiss the SCIG inmates as a party to

this proceeding.

2. As provided for in our protective order of March 20, 1985 any

party retaining copies of those documents or notes described in that

protective order will surrender them to counsel of Department of

Corrections at Camp Hill, Pennsylvania, within 10 days from the service

date of this order.13

IT IS SO ORDERED.

FOR THE AT MIC SAFETY AND
1 LICE ING BOARD

3 // d v/e40 ^w
HELEN F. H0YT, CHAIRPERSON //~
Administrative Judge V

13 The Board has this date returned its two copies of Plan 2 for SCIG
to Mr. Otto.

.


