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MEMORANDUM AND ORDER

The NRC staff has moved for clarification and/or

reconsideration of ALAB-792, 20 NRC __ (Dec. 12, 1984). In

that memorandum decision, we determined that we have

jurisdiction to rule on Joint Intervenors' November 8, 1984,

motion to reopen the record in this operating license

proceeding. We concluded that there is a reasonable nexus

between that motion and another motion to reopen concerning

the adequacy of the concrete basemat on which the Waterford

facility rests, filed earlier by Joint Intervenors and still

pending before us. The staff essentially agrees with our

analysis but asks that we clarify that our jurisdiction

extends to only that part of the November 8 motion that
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specifically relates to matters raised by the basemat

motion.1 We grant the staff's motion and clarify our

decision as explained below.2

Joint Intervenors' November 8 motion seeks to raise

three new contentions that allege (1) a breakdown in

applicant's construction quality assurance program, (2) a

lack of integrity and competence on the part of applicant's
,

management, and (3) a lack of confidence in the NRC staff's

inspection and investigation efforts at the Waterford

facility. The contentions contain numerous, more specific

subissues as well. As we stated in ALAB-792, " [al lthough

[this] motion is substantially broader, there is a clear

1 Applicant agrees with the staff and us that we would
have jurisdiction if there is a reasonable nexus between the
two motions. Applicant argues, however, that there is no
such link between any of the matters raised in the motions
here. Joint Intervenors did not file a reply to the staff's
motion.

2 We deny the staff's curious request, in note 3 of its
motion, for a stay of ALAB-792. We fail to understand
exactly what the staff wants us to stay and why. ALAB-792
" ordered" nothing. It simply expressed the view, in advance
of our merits ruling on the motion, that we have
jurisdiction over'the November 1984 motion and intend to
entertain it. Both the staff and applicant have already
addressed the entire motion to reopen, on its merits and at
considerable length. Further, we have not yet ordered the
" litigation" of any matters raised by the motion to reopen,
and, indeed, it remains to be seen whether any such
litigation will be ordered. Thus, we do not understand the
staff's assertion that, without a stay now, irreparable
injury may result from the " litigation" of matters unrelated
to the basemat.
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overlap insofar as Joint Intervenors allege [in their

earlier motion to reopen] quality assurance deficiencies in

connection with the construction of the basemat." 20 NRC at

__ (slip opinion at 7). Acknowledging that it would require

"a careful examination," the staff would have us parse

through the motion and excise from our consideration any

allegations not specifically related to the concrete

basemat. NRC Staff's Motion (Dec. 24, 1984) at 7.

The cases on which we relied for guidance in ALAB-792
,

refer to a " reasonable nexus" and "a rational and direct

link" -- not a total identity or commonality of issues.

~

See, e.g., Virginia Electric and Power Co. (North Anna

Nuclear Power Station, Units 1 and 2), ALAB-551, 9 NRC 704,

707 (1979) (emphasis added); Florida Power and Light Co.

(St. Lucie Nuclear Power Plant, Unit No. 2), ALAB-579, 11

NRC 223, 226 (1980) (emphasis added) . That is not to say

that a party could properly import wholly unrelated,

discrete issues into a closed proceeding by combining them,
,

in a single motion to reopen, with another issue that is

relat'ed to a matter already pending before us. In such a

case, we could and would sever the unrelated material from

the matter over which we have retained jurisdiction. But

contrary to the staff's assertion, the particular issues

raised by Joint Intervenors' November 8 motion are not so

easily separated. That is, whether many specific matters

raised in that motion have a reasonable nexus to the basemat

._ ._ _
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motion will not be apparent, in our view, until those '

matters have been considered on the merits.

For example, management integrity -- as discussed in

Joint Intervenors' motion -- cannot be given reasonable or

fair consideration by reference to only one part of the

plant (the basemat) and in isolation from the arguments

raised concerning other aspects of plant management.

Similarly, inquiry into quality assurance in one area (e.g.,

basemat inspector certification) may necessarily spill over

into other areas of quality assurance performance. Perhaps

after our merits review of Joint Intervenors' motion is

completed, the various issues raised by both motions will

appear more distinct and severable. We may then decide' to

terminate our consideration of matters genuinely unrelated

to the basemat motion and possibly refer them to the

Director of Nuclear Reactor Regulation for resolution. For

the sole present purpose of determining whether we should

even entertain the motion, however, we cannot now draw such

clear distinctions.4

3 In this connection, we stress that the comments made
here concerning jurisdiction are not to be construed as
reflecting any judgment whatsoever on the merits of Joint
Intervenors' motion.

4
Apparently, the staff cannot either. Other than ,

listing some examples of general matters it considers !

unrelated to the basemat, the staff has not gone through
(Footnote Continued)
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We have previously noted, albeit in a somewhat

different context, that jurisdictional disputes in NRC

proceedings do not have Constitutional dimensions. It is

therefore proper to take into account practical

considerations, like efficiency in the disposition of the
,

matter at hand and fairness to the parties. See

Philadelphia Electric Co. (Limerick Generating Station,

i Units 1 and 2), ALAB-726, 17 NRC 755 (1983). With that in

f mind and subject to the reservation noted above, we again

;

conclude that we have jurisdiction to consider the entirety

I of Joint Intervenors' November 8 motion to reopen.

The staff's motion for clarification and/or

reconsiderat-ion of ALAB-792 is granted, and ALAB-792 is
,

clarified in accordance with the discussion above.
,

(Footnote. Continued)
i Joint Intervenors' 62-page motion and identified the

specific pages and arguments that are assertedly beyond our
jurisdiction. See NRC Staff's Motion at 4.

5 The staff suggests that the Commission itself may
have jurisdiction to consider the matters raised in Joint
Intervenors' motion to reopen that are not related to the4

! basemat, and that, pursuant to a " remand order," the
Commission could then direct us to consider such matters
anyway. Id. at 9 n.7. We previously considered that
_ possibility and concluded that, if this is so, the
Commission has already delegated us that authority in the
Rules of Practice. See 10 C.F.R. S 2.785 (b) (1) (" Appeal

,

Board will also exercise the authority and perform the '

i functions which would otherwise have been exercised and
i performed by the Commission under . [10 C.F.R. S] 2.730". .

! (disposing of motions)). Under that view, there is
; additional cause for us to consider the entirety of Joint
. Intervenors' motion. j
I
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It is so ORDERED.

FOR THE APPEAL BOARD

\O.. [b-chN -- ,e 'AI
C. JQn Sh6emaker
Secretary to the
Appeal Board
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