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IINITED STATES OF AMERICA
NilCLFAP PEGULATORY C0fHISSION ~~'ry

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges M A10:36
James A. Laurenson, Chairman

Dr. .Serry R. Kline UT+1
Mr. Frederick J. Shon DE NJ

SERVED JAN l81985
'

)
In the Matter of ) Docket No. 50-322-OL-3

)
LONG ISLAND LIGHTING COMPANY ) (Fmergency Planning Proceeding)

)
(Shoreham Nuclear Power Station, )

Unit 1) ) January 16, 1985
)

MEM0PANDUM AND ORDER
DENYING StlFFOLK COUNTY'S MOTION TO VACATE APRIL ?0, 1984

ORDER GRANTING LILC0 SUMMARY DISPOSITION ON CONTENTION 24.2

On December 7, 1984 Intervenors Suffolk County and the State of New

York filed a motion to vacate this Board's Order of April ?0,1984

granting summary disposition for LILC0 on certain emergency planning

contantions, including Contention 2a.B. The County and State also moved

to strike portions of LILC0's and the NPC Staff's Proposed Findings of

Fact. On December 20, 1984 LILCO filed its opposition to the County's

motion. The NRC Staff filed its response on Pecember P7,1984. On

January 2,1985 Suffolk County requested leave to file a reply to

LILCO's opposition and the NRC Staff response. By letter of December

28, 1984 Suffolk County reouested that the Board consider the December 7

motion at the Conference of Counsel scheduled for January 4,1985. The

Board declined to hear the matter at the Conference of Counsel. During

the Conference of Counsel the Board denied Suf#olk County's reouest for
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leave to file a reply and announced that it would issue a writter

disposition of the County's motion.

I. Rackground

In its December 7, 1o84 motion Suffolk County argues that this

Board's April P0,1984 Order granting summary disposition in favor of

LILCO on Contention 24.B has been rendered incorrect by subseauent

developments, and thus should be vacated. Contention 24.9 alleged that

lack of an agreement with the II.S. Department of Energy-Radiological

Assistance Procram (DOE-RAP) constituted a failure to provide reasonable

assurance that radiological assistance would be made available during

and after an emergency at Shoreham. The contention also allened lack of

an agreement with an outside consultant to provide a Padiological Health

Coordinator. LILCO's February 13, 1984 Motion for Summary Disposition

provided an August 10, 1083 letter of agreement he+ ween 00F and LILCO

wherein DOE aareed to provide radiolooical assistance in the event of an

emergency at Shoreham. The Board ruled that this letter of agreement

and the affidavit of David Schweller, Manager of the DOE-Brookhaven

Office, established that the degree of response to be furnished by DOE

was not in dispute. The Board also found that LILCO had an agreement

with an ou+ side consultant to fill the position of Radiolooical Health

Coordinator. Paving found that Contention 24.R raised no triable issue

of fact, the Roard granted summary disposition in favor of LILCO.
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II. The County's Motion

Suffolk County and the State of New York seek reconsideration of

the Board's April 20, 1984 Order on grounds that subsecuent developments

render that ruling incorrect. These subseauent developments consist of

two letters sent to U.S. Representative William Carney during the recent

election campaian. One of the two letters, dated October 2, 1.984, was
'

sent to Pepresentative Carney by Secretary of Energy Donald Hodel. The

other letter, dated October 11, 1984,was sent by President Reagan. The

sentence upon which the County bases its motion is substantially the

same in both letters and indicates that the Administration does not
.

favor imposition of Federal Government authority over the objections of

state and local governments in matters regarding the adequacy of an

emergency evacuation plan for a nuclear power plant such as Shoreham.

The County argues that these letters supersede the DOE letter of

agreement relied upon by the Board in its April 20, 1984 Order and

constitute a unilateral rescission of the agreement between the DOE and

LILCO. The County argues that the statements of Energy Secretary Hodel4

:

and President Reagan raise " substantial questions" as to whether the

Federal Government would respond in the event of a radiological

emergency at Shoreham.

The County also seeks to strike references to testimony concerning
4

federal participation in the LILCO Plan. This testimony is relied uren

by LILCO and the NPC in their Proposed Findinas of Fact.
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III. LilCO's Answer and the NRC Staff's Response

LILC0 and the FCC Staff helieve that the County's motion

constitutes an attempt to reopen the record, and that as such it must be

denied for failure to meet the three nar+ test for reopening the record.

IV. Applicable Law

Although Suffolk County has not charact'erized its motion as one to

reopen the record, tha County is requesting that the Roard consider new

information. The record would have to be. reopened in order for the

Board to do so. Under Pacific Gas and Electric Co. (Diablo Canyon

Nuclear Power Plant, Units 1 and 2), ALAB-756, 18 NDC 1340, 1344 (1983),

a party seekino to reopen the record bears the burden of establishing

that the motion is timely, that new evidence raises a significant safety

or environmental issue, and that the new' evidence might mater 4 ally

affect the outcome of the proceeding.

The Appeal Board has held that for a reopening motion to be timely

presented, the movant must show that the issue to be raised could not

have been raised earlier. Vermont Yankee Nuclear Power Corp. (Vermont

Yankee Nuclear Power Station), ALAR-138, 6 AEC 520, 523 (1973); Pacific

Gas & Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2),

ALAR-775, 19 NRC 1361 (1984). The letters upon which Su# folk County

bases its motion are dated October 2, 1984 and October 11, 1984, and

were over two months old at the time the Coun+y filed its motion.

Suffolk County and its counsel commented en the letters tn the nress on

October 18,198a, yet made no effort to bring their concerns to the
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Board until December 5, 198a. The Board finds that the County does not

meet the test of timeliness.

Secondly, Suffolk County argues that the letters " supersede" the

August 10, 1983 DOE agreement with LILCO, wherein 00E agreed to provide

DOE-RAP assistance in the event of an emergency at Shoreham. The

statements in the letters indicate that the Administration "does not

favor the imposition of Federal Government authority over the obfactions

of any state and local government in matters regarding the adequacy of

an emergency evacuation plan." LILC0 and the NRC Staff point out that

nerforming radiological monitoring and radiolcoical services in the

I event of an emergency does not constitute an imposition of Federal

Government authority. These letters simply do not provide a basis upon

which this Board can find that the letter of agreement between LILCO and

DOE has been rescinded or even called into nuestion. The Countv's,

1

motion has not established that a significant safety or environmental

issue ex.ists. Nor has the County established that the letters

constitute "new evidence" which might materially affect this Peard's

April ?0, 1984 ruling.

V. Conclusion

The Board concludes that Suffolk County has failed to state a basis

for vacating the April 20, 1984 summary disposition of Contention 94.8

and has failed to meet the criteria for reopening the record to consider

the statements in the letters from Secretary Hodel and President Peaoan

to Representative Carney.
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The Motion to Strike Portions of Propcsed Findings by LILC0 and the

Staff is premised on an allegation that the letters constitute a

significant change in the status of the DOE agreement with LILCO. Since

no such change has been demonstrated, the Roard agrees with LILCO and

the P!PC Staff that there is no reason to require modi #ication of the

proposed findings submitted by LILCO and the NRC Sta##, dascribing the

roles of federal agencies during an emergency at Shoreham.'

WHEREFORE, IT IS ORDFPED that Suffolk County's and the State of New

York's Motion to Vacate Order Granting Summary Disposition on Con +ention
t

2d.B and to Strike Portions of the Proposed Firdings of LILCO and the

Staff is DENIED.
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