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HOUSTON LIGHTING AND )

POWER COMPANY, ET AL. ) ASLBP No. 79-421-07 OL
) SERVED APR 81985

(South Texas Project )
Units 1 and 2) ) April 5, 1985

)

MEMORANDUM AND ORDER
(Telephone Conference Call of April 4,1985)

On April 4, 1985, the Licensing Board instituted a telephone

conference call primarily to discuss with the parties certain procedural

aspects of the resolution of questions concerning the competence of HL&P

and its new contractors, Bechtel and Ebasco. These questions had been

left open for resolution in Phase II by the Board's Phase I Partial

Initial Decision. Participating in the call were Judges Bechhoefer and

Hill,1 and the following parties' representatives:

Messrs. Maurice Axelrad, Alvin H. Gutterman,
and Donald J. Silverman, for the Applicants'

Mr. Lanny A. Sinkin, for CCANP.

Mr. O. R. Pirfo, for the NRC Staff
(The State of Texas elected not to participate

in the call.)

I Judge Lamb was not available but had previously discussed the
subject matter of the call with the Board Chairman.
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1. As a preliminary item, the Board approved the schedule

agreed-upon by the Applicants, Staff, and CCANP for filing responses to

the Applicants Motion for Summary Disposition of CCANP Contention 4

(hurricanes). That schedule had been set forth in the Applicants'

letter to the Licensing Board dated March 12, 1985 (transmitting the

Motion).

2. The major item discussed was the procedural steps to be

followed in resolving questions concerning the competence of HL&P and

its contractors. As previously provided by the Board, the Staff filed

an affidavit on this subject on December 21, 1984 (corrected on

January 24,1985). The Applicants filed their own supplementary

affidavit on February 25, 1985. CCANP responded to the Staff affidavit

on February 25, 1985; but, by letter dated March 13, 1985, CCANP

indicated that it would not file a further response to "the Staff

affidavit or related subjects" (presumably including the Applicants'

affidavit). By filings dated March 14, 1985 and March 25, 1985,

respectively, the Applicants and Staff took the position that CCANP had

identified no factual issues in controversy, that there is no need for

further evidentiary hearings on Issue B (and, presumably, Issua D as

well), and that we can resolve the issue (s) on the basis of the filed

affidavits.

The Board initiated the conference call because it had certain

questions concerning the procedural acceptability of disposing of

CCANP's claims with respect to Issues B and D on the basis of the filed
.
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affidavits.2 CCANP in its February 25, 1985 response had taken the

position that Issue B was already in issue and was in part unresolved;

and, further, that the affidavits should be put into evidence and be

subject to cross examination. CCANP had identified several areas of the

Staff affidavit as warranting further hearings, but it had not set forth

any particular facts which either undercut the conclusions in the filed
.

affidavits or tended to demonstrate defects in competence of HL&P or its

contractors.

The Board expressed its tentative conclusion that, under NRC

rules, admitted issues which are not abandoned can be disposed of only

after litigation or through summary disposition pursuant to 10 C.F.R.

% 2.749. The Board further indicated its preliminary view that (as -

asserted by the March 14 and 25, 1985 filings of the Applicants and

Staff) CCANP had thus far not adequately identified any discrete

competence issues for Phase II litigation. The Board also opined that

disposition of Issue B (and D) on the basis of the-filed affidavits

would be tantamount to summary disposition but questioned whether CCANP

had had adequate notification that the issues might be disposed of in,

that manner. The Board therefore proposed (1) that the affidavits of

the Staff and Applicants be treated as motions for summary disposition

(with the requirement for a " separate short and concise statement of

2 The discussion did not' concern those aspects of the issues already
identified by the Board as appropriate for hearings. See LBP-85-6

| (February 26, 1985); LBP-85-9 (March 29, 1985).

'

i

.s



.

.

4

-4-

* * * material facts * * *" being waived); and (2) that CCANP be given a

further opportunity to respond, as provided by 10 C.F.R. 5 2.749(a).

The Applicants and Staff each opposed the Board's proposal.

They believed that CCANP had already had two opportunities to raise

competence issues and had failed to do so adequately. The A.pplicants
'

disputed the Board's observation that the procedure would pose little

burden to the Applicants or Staff; although no further summary
i

disposition filings by them would be required, the Applicants noted

(accurately) that they might have to prepare for oral argument on this

subject at the forthcoming April 30, 1985 prehearing conference.'

'
" Further, if CCANP were hereafter to identify and the Board were to

accept any additional competence matters for litigation, the Applicants

and Staff would have to litigate those matters.

On the other hand, CCANP stated that it had believed that

identification of issues (general areas) for litigation was sufficient

to comply with previous Board rulings on this subject.and that it had

done so. It added that it did not realize that it would be expected to

identify specific significant facts in controversy, as required to

resist sumary disposition of an issue, and that " fairness" concepts

dictate.that-it be provided such an opportunity. CCANP expressed a

preference for the procedural method it had proposed in its February 25,

1985 response but, as a second-best alternative, did not object.to the

Board's proposal. (Upon inquiry from the Staff, however, CCANP would

not agree to renounce appeal rights from a potential denial of its

proposal if the Board proposal were to be adopted.)
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The Board did not rule on the proposal during the conference

call but indicated it would do so later that day. After consultation,
,

and balancing the positions of all parties, the Board has adopted its

suggested method of proceeding.3 The Staff's and Applicant's

affidavits, together with their filings of March 14 and 25, 1985, are to

be treated as motions for summary disposition, pursuant to 10 C.F.R.,

9 2.749, with the requirement for a " separate short and concise

statement of * * * material facts * * *"'being waived (with respect only

to the motions themselves, not the responses to the motions). As

discussed in the call, CCANP's response is to be hand-delivered to the

Applicants, Staff and Licensing Board by Wednesday, April 24, 1985.

(All three Licensing Board copies should be transmitted to the Board

Chairman.) (If Texas wishes to respond to the " motions", it may do so

by the same date, using express mail or equivalent.)

We reiterate that ,the " motions" will be decided under well-accepted
!

standards governing summary disposition motions. To avoid summary

disposition, CCANP will have to identify specific significant material

facts in controversy. Since CCANP has had adequate discovery

opportunities and (insofar as we are aware) has received all of the

applicable 10 C.F.R. 5 50.55(e) reports from the Applicants and I&E I
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3 Parties were advised by telephone of this determination during the
afternoon of April 4,1985.
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Reports from the Staff,4 we would expect, as a predicate for proceeding

to hearing, facts which could undermine the conclusions reached by the

Applicants or Staff in their affidavits or tend to demonstrate a lack of

competence of HL&P or its contractors in implementing the QA/QC program

for construction.

3. As a final matter, we advised the parties that, at the

prehearing conference, we may pose questions respecting the Applicants'

Motion for Summary Disposition of CCANP Contention 4 (hurricanes) and

that their representatives may wish to have technical advisors present.

IT IS SO ORDERED.

Dr. Lamb was consulted'on the contents of this Memorandum and Order

and agrees with the actions taken.

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

.

Y, /6n his $ )
Charles Bechhodf'er, Chairngn
ADMINISTRATIVE JUDGE #"

Dated at Bethesda, Maryland
this 5th day of April, 1985

4 See Memorandum and Order (Ruling on CCANP Motions for Additional
Discovery * * *) dated May 22,1984(unpublished),at7-11;Fifth
Prehearing Conference Order, dated November 16, 1984 (unpublished),
at 3-4; and Memorandum (Telephone Conference Call of 2/26/85)
(unpublished).
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