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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE COMMISSION
,

|
;

In the Matter of )
)

THE CLEVELAND ELECTRIC ) Docket No. 50-440-OLA-3
ILLUMINATING COMPANY ) ~ ASLBP No. 90-605-02-OLA

)
(Perry Nuclear Power Plant, ) (Material Withdrawal Schedule)

Unit 1)' )

NRC STAFF'S REPLY TO |
"INTERVENORS' BRIEF IN SUPPORT OF

COMMISSION AFFIRMATION OF LBP-95-17"

i

On April 26, 1996, the Cleveland Electric Illuminating Company, et al.

(" Licensees") and NRC Staff (" Staff") filed their briefs on appeal from the Licensing

Board's " Memorandum and Order (Ruling on Motions for Summary Disposition)"

(LBP-95-17), in accordance with the Commission's Order of March 7, 1996.8 On !'

May 29,1996, Intervenors Ohio Citizens for Responsible Energy, Inc. ("OCRE") and

Ms. Susan L. Hiatt filed their brief in response to the Licensees' and Staff's briefs.2
.

The Staff hereby files its reply to the Intervenors' Brief. For the reasons set forth below
.

Clevelarul Electric Illuminating Co. (Perry Nuclear Power Plant, Unit 1),
; CLI-96-4, 43 NRC 51, 52 (March 7,1996), granting review of Cleveland Electric

Illuminating Co. (Perry Nuclear Power Plant, Unit 1), LBP-95-17,42 NRC 137 (1995). '

2 See "Intervenors' Brief in Support of Commission Affirmation of LBP-95-17,"
dated May 29,1996 ("Intervenors' Br."); "NRC Staff's Briefin Support of Commission j

Reversal of LBP-95-17," dated April 26,1996 (" Staff Br."); and " Licensees' Brief on
Review of Licensing Board Decision LBP-95-17," dated April 26,1996 (" Licensees' !

t
Br. ").
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and'in the Staff's brief on appeal, the Staff respectfully submits that the Licensing
,

'
Board's decision should be vacated and reversed.

DISCUSSION

The Staff's views concerning errors in the Licensing Board's Memorandum and )

Order are set forth in the Staff's brief on appeal, and those matters will not be recited

herein. Rather, in the following discussion the Staff responds to certain arguments

contained in the Intervenors' brief on appeal, concerning (a) the effect of the Court of ~

Appeals decision in Citizens Awreness Netwrk v. NRC,59 F.3d 284 (1st Cir.1995), 1

|

~(b) the need for hearings on modifications of a proforma nature, and (c) the role of.the ]
-|

public and NRC Staffin assuring the health and safety of the public. i

|

A. The Effect of the CAN Decision

In support of their argument that the Licensing Board's decision should be

affirmed, the Intervenors place substantial reliance on the Court of Appeals' decision in
1

Citizens Aureness Netwrk v. NRC,' -- a decision which was cited and relied upon by.

the Licensing Board in granting the Intervenors' motion for summary disposition.' The

Intervenors' reliance on the CAN decision, however, is misplaced. i
.

.

Contrary to the Intervencrs' -- and the Licensing Board's -- apparent belief, the

C4N decision does not mandate that any modification to a licensee's manner of operation !
: |

|
8

.

See, e.g., Intervenors' Br. at 2-3, 7, 8-9, 10.
4

4 See LBP-95-17,42 NRC at 148-49. The Commission, itself, accepted the outcome
' of the CAN decision, in deciding not to seek further review of that decision and to offer ;

an opportunity for hearing in the Yankee decommissioning proceeding. See Yankee '

' Atomic Electric Co. (Yankee Nuclear Power Station), CLI-95-14,42 NRC 130 (1995);
.

" Yankee Nuclear Power Station; Consideration of Issuance of an Order and Opportunity
for a Hearing," 60 Fed. Reg. 55069 (Oct. 27,1995).

,
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requires a license amendment, regardless how insignificant'the change may be' and |
|

regardless of whether the change may be properly reported by a licensee after the change )
i

has occurred, pursuant to 10 C.F.R. I 50.59(b)(2). Indeed, the Court of Appeals in CAN
:

took cognizance of the procedures outlined in 10 C.F.R. 6 50.59, noting that the rule ]
|

allows a licensee "to modify its facilities without NRC supervision, unless the |

1
!modification is inconsistent with the license or involves an 'unreviewed safety question.'"

Id.,59 F.3d at 287. Thus, where a facility modification does not involve a TS change
;

or an unreviewed safety question, the CAN decision recognizes that NRC approval and
t

a license amendment are not required prior to implementation of the change.

Significantly, the Intervenors have altogether failed to address the relevance of the i

regulatory scheme embodied in 10 C.F.R. I 50.59 - or the CAN decision's reference to
|

this regulatory scheme -- notwithstanding the fact that this matter was discussed at length
|
|

in the Staff's and Licensees' briefs.5 As the CAN decision suggests, however, this i
_

I
provision should be considered in determining whether a license amendment and j

! .

opportunity for hearing are required in a specific situation. |
,

;

' Further, in the instant proceeding - unlike the situation in CAN -- the license

modification involved a TS change (whereby the withdrawal schedule was removed from;

l
'

the TS), for which a license amendment and opportunity for hearing were provided;6 |

!
moreover, unlike the situation in CAN, future schedule changes which are not consistent -'

,

.with the ASTM schedules incorporated by reference in Appendix H would likely be l

1

i. ,

See, e.g., Staff Br. at 6,16,17, and 20; Licensees' Br. at 6,7,14-15, and 22-23. j5

!1

''

6 The Intervenors concede that the removal of the withdrawal schedule from the TS
- does not present a significant safety issue. See, e.g., LBP-95-17,42 NRC at 141-42.

,
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deemed to involve an unreviewed safety question and would thereby be treated as license ,

amendments with an opportunity for hearing (see Staff Affidavit,114). In contrast, an
i

opportunity for hear ng would not be provided for schedule changes that do not involve ;i

;

'

an unreviewed safety question -- but under the regulatory scheme set forth in 10 C.F.R.' ;

;

. f 50.59, hearings for such changes are not required, in any event. ;

,

In sum, there is ample opportunity for a hearing on future schedule changes which
:

. might involve an unreviewed safety question and thereby pose a risk to the health and

safety of the public, and there is an established and accepted mechanism under 10 C.F.R.

i
6 50.59 to handle less significant schecular changes without a hearing. Under these

circumstances, the CAN decision would not require that any further opportunity for
,

hearing be provided in connection with future changes to the withdrawal schedule.

|

B. Hearings Are Not Required for Modifications of
A Pm Fonna Nature Which Do Not Involve A TS Change.

In their response to the Staff's brief, the Intervenors assert that the Staff is wrong

'

in stating that pmfonna changes to a licensee's operating authority do not constitute a

license amendment for which hearings are required under 6189a of the Atomic Energy

Act. In support of this view, the Intervenors assert:

The. Staff's argument that agency review of withdrawal
schedules is merely a . Um - forma determination of
compliance with ASTM standards, and thus, not appropriate |
for an adjudicatory hearing . . . is at odds with the agency's
practice of offering an opportunity for a hearing for s

correction of typographical errors in technical
specifications. Under agency practice, there is the
opportunity for a hearing on any license amendment, no
matter how trivial,

,

-(Intervenors' Br. at 6).
.

. - - - - -, , . , .,,m . . _-,m..._ _ _ _ _ _ _ _ _



. _ _ .-_ _ _ _ _ _ _ _ . _ _ _ _ ____-- . _ _

.

t

.

-5- ;

;

The- Intervenors' argument is simply and fundamentally wrong. The
|;

Commission's regulations distinguish between those modifications which require a TS |

:

| change and those modifications which do not require a' TS change. In this regard,
i

10 C.F.R. I 50.59(a)(1) explicitly requires that license amendments be issued for any'

i

i change to the facility as described in the Final Safety Analysis Report (FSAR) for which j

i

a change to the technical specifications (TS) is required -- no matter how " trivial" as !

$ characterized by the Intervenors (Id., at 6) -- as well as for non-TS changes that present !
:,

i an unreviewed safety _ question. In contrast, however, this same regulation provides that

'
where neither an unreviewed safety question nor a TS change is involved, a licensee may

:

1- make changes to the facility as described in the FSAR or to the facility's procedures, ;

"without prior Commission approval" -- i.e., a license amendment is not required for
'

-

: changes which the Intervenors may characterize as " trivial," unless a technical

specification would be changed thereby. Cf 10 C.F.R. 6 50.59(c).5

,

'

Moreover, judicial decisions pertaining to the Administrative Procedure Act,

5 U.S.C. Il 551(8), (9), and toproforma regulatory determinations, cited in the Staff's

brief on appeal, establish that hearings are not required on such matters.' Thus, there

,

is no basis for the Intervenors' assertion that the review of withdrawal schedules as a pm
,

forma determination of compliance with the ASTM standards, without an adjudicatory

'
:
.

!

,

See, e.g., Staff Br. at 21-22; see also Licensees' Br. at 18-21. The Staff notes that {
~

7

the Intervenors have failed to discuss the separate standard established by the Commission ;
,

'

|(and by i 554(a)(3) of the Administrative Procedure Act) for " inspections, tests and7
; acceptance criteria" -- although this matter was discussed at length in the Staff's brief on

appeal. See, e.g., Staff Br. at 21-22.
;

t
*
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hearing,~"is at odds with the agency's practice of offering an opportunity for a hearing
i

for correction of typographical errors in technical specifications" (Intervenors' Br. at 6). j

C. ' Public Particination in NRC Regulatary Prncaedings.

In their brief on appeal, the Intervenors assert that " Congress vested in the public,

as well as the NRC Staff, a role in assuring safe operation of nuclear power plants"

(Intervenors' Br. at 9, quoting Union of Concerned Scientists v. NRC, 735 F.2d 1437,

1447 (D.C.Cir.1984). The Staff shares the Intervenors' view that Congress has provided

a role for interested members of the public in the regulatory process,. through their ,

participation in NRC adjudicatory proceedings. However, it is important to recognize
2

that some changes to a facility's manner of operation -- such as changes to a withdrawal ,

:
'

!

schedule that are consistent with the ASTM standards incorporated by reference in '

Appendix H -- do not require specific regulatory approval prior to their implementation,
l

rather, such changes could be implemented by a licensee and later included in the )
licensee's report of modifications that do not involve an unreviewed safety question,

pursuant to 10 C.F.R. I 50.59.' Moreover, where a schedule change involves an

unreviewed safety question, interested members of the public would have an opportunity I

for hearing and would be able to participate in the license amendment process. Contrary

:

;.

,

'

' See Staff Affidavit,1.14.- To be sure, the Staff might review such changes in
Iadvance, to verify that they are in fact consistent with the ASTM standards incorporated.

by reference in Appendix H. See Staff Affidavit, j 6. Such verification constitutes the

.
. pivforma determination referred to by the Intervenors and discussed in the text above.

.
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to the Intervenors' assertion, this established regulatory process does not constitute some

sort of " semantic sleight-of-hand."'
,

CONCLUSION

-For the reasons set forth above and in the Staff's brief on appeal, the Staff

respectfully recommends that the Commission should vacate and reverse the Licensing

Board's decision in LBP-95-17.
,

;

Respectfully submitted,

b
Sherwin E. Turk
Counsel for NRC Staff

.

Dated at Rockville, Maryland
this 18th day of June,1996 '

,

' The Intervenors also state that the Staff has suggested that its " interpretation of the
NRC's regulations should somehow be binding on the Licensing Board" (Intervenors' Br.
at 4), and that the Staff presented " subsequent revisionist regulatory history" to the
Licensing Board (Id. at 5, 6, citing LBP-95-17,42 NRC at 147 n.21). These assertions
are incorrect. The Staff is well aware of the case law cited by the Intervenors, and
recognizes that it "does not occupy a favored position at hearings." The Staff presented
an historical account to the Licensing Board showing how the Staff has interpreted and
applied Appendix H, because that regulatory history may be relevant to the Licensing
Board's (and Commission's) determination as to how the regulations should be construed.

,

I
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Shaw, Pittman, Potts & Trowbridge Administrative Judge '

2300 N Street, N.W. Atomic Safety and Licensing Board
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Administrative Judge
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j
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.
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