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[ 4 NUCLEAR REGULATORY COMMISSION
WASHINGTON, D.C. 20555-4001g
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k.....,/ June 6, 1996

CHAIRMAN

Ms. Billie Pirner Garde
Garde Law Office
230 North Morrison Street
Appleton, Wisconsin 54911

Dear Ms. Garde:

I am responding to your letter dated April 24, 1996, concerning the
NRC's alleged failure to properly handle a claim, made by your client,
Mr. I.M. " Mike" Malik, that he was subject to retaliatory discrimination by
his employer, Entergy Operations, Inc. Because you allege that the NRC staff
did not " properly handle a claim of retaliatory discrimination" and engaged in
" malfeasance," I have formally referred your letter to NRC's Office of the
Inspector General for its consideration. Nevertheless, I want to address your
specific concerns and to clarify NRC actions taken in this case.

As you know, on November 27, 1995, 0I issued Investiqation Report 4-95-009, in
which it found that Mr. Malik was subject to discrimination by Entergy for
reporting safety concerns at the River Bend facility. Based on the OI
findings, the NRC staff scheduled a closed, predecisional enforcement
conference with Entergy to gain an understanding of the basis for Entergy's
actions in this matter and to obtain information to enable the staff to make a
determination on the need for enforcement action against the Licensee. The

staff conducted the conference in accordance with Section V of the " General
Statement of Policy and Procedure for NRC Enforcement Actions" (Enforcement
Policy), NUREG-1600, 60 Fed. Reg. 34381 (June 30, 1995). The Enforcement
Policy stipulates that "[a] predecisional enforcement conference is a meetina
between the NRC and the licensee . . . not normally open to public
observation." 60 Fed. Reg. 34386 (emphasis added). The Enforcement Policy
provides, in particular, that conferences will not normally be open to the
public "if the enforcement action being contemplated . . . is based on the
findings of an NRC Office of Investigations report." Since the enforcement
action being contemplated in this case was based on 01 Report 4-95-009, the
staff determined that, under the Enforcement Policy, the conference should be
closed and should involve only the NRC staff and the Licensee as participants.
Accordingly, Mr. Malik was not asked to attend or participate in the
conference. Following the conference, the NRC staff reviewed the 01 record
and the transcript of the conference and determined that there was sufficient
information from those sources to make a reasoned jud ment on the need for9
enforcement action in this case. For that reason, the Director of OE
determined that it was not necessary to seek additional information from you
or Mr. Malik. Mr. Malik was interviewed by 01 during its investigation and
had a full oppnrtunity to provide information and his views on the
discrimination issue at that time.
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With regard to your comment that the NRC staff inappropriately " reversed" Ol's )
findings of discrimination and acted in a manner that is contrary to a
purported NRC policy "not to issue determinations regarding discrimination,"
the Commission has authority under the Atomic Energy Act to take action
against licensees or applicants who discriminate against workers who raise
safety issues. See Union Electric Co. (Callaway Plant, Units 1 & 2),
ALAB-527, 9 NRC 126 132-139 (1979). As reflected in the Memorandum of <

I

Understanding Between NRC and Department of Labor; Employee Protection,
47 Fed. Reg. 54585 (December 3, 1982), the NRC has independent authority under i

the Atomic Energy Act to take appropriate enforcement action against |
Commission licensees who violate the Atomic Energy Act or Commission ,

requirements, while the Department of Labor (DOL) has authority to provide a
J

remedy to the employee. Under NRC practice, the NRC may sometimes await"

completion of DOL investigations before initiating its own investigation or
proceeding with enforcement action against the licensee where a complaint has
been filed with DOL. However, the NRC has the authority to make a

-determination on discrimination and take enforcement action independent of D0L
and, in practice, does so, when there is no D0L proceeding on the matter. See

SECY-86-235: ENFORCEMENT POLICY RE: VIOLATIONS INVOLVING INTIMIDATION,
HARASSMENT, AND DISCRIMINATION FOR REPORTING SAFETY CONCERNS, August 7, 1986,
and the Commission's Staff Requirements Memorandum on SECY 86-235,2

September 24, 1986. At the time of Mr. Malik's allegation of discrimination
which was the subject of 01 Report 4-95-009, Mr. Malik had not filed a,

,

complaint with 00L on the allegation'. Consequently, under the Commission's
,

|
authority and practice that I have described, 01's investigation of this,

: alleged discrimination and the staff's determination on the need for
enforcement action were appropriate agency actions. You should be aware that
in response to concerns over the lengthy nature of D0L investigations and

,

; decision-making process in discrimination cases, the Commission has recently
;

|
directed the staff to provide a plan to focus its resources better on high

; priority discrimination cases to improve timeliness of both investigations and
j enforcement in this area.

Ol's investigation reports are normally provided to the NRC staff for1

! enforcement consideration. In Mr. Malik's case, the staff considered the
; evidence provided in 01 Report 4-95-009 and additional information provided at
j the enforcement conference and reached a conclusion that differed from OI's.
j While 01 found discrimination, the NRC staff concluded that Entergy's action

affecting Mr. Malik was independent of his protected activity; that
discrimination, therefore, did not occur; and, consequently, that enforcement

i action was not warranted in this case. Nevertheless, I can assure you that
should D0L find discrimination in the complaint that Mr. Malik filed in
April 1996, the staff will consider again the need for NRC enforcement action.

<
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' In April 1996, subsequent to the issuance of 01 Report 4-95-009, Mr..

Malik filed a complaint with DOL alleging that he has been subjected to'

continuing discrimination by Entergy. The staff is currently reviewing that
complaint and intends to follow its normal practice in investigating and

,

,

addressing allegations of discrimination.
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As to your request that the NRC review its policy on " pre-enforcement
meetings" in discrimination cases and use ALJs to make determinations on these
issues, the purpose of a predecisional enforcement conference is to provide
the licensee an opportunity to provide information that will assist the NRC in
making a determination as to the appropriate enforcement action that may be
warranted. At this early stage of our enforcement process when the NRC staff
is making an initial determination on whether there is a violation, there is
neither any requirement nor any need to conduct this review in the manner of a
formal adjudication. If the NRC initiates enforcement action by issuing an
order or if the licensee challenges an order imposing a civil penalty, the
licensee has a right to request a hearing and obtain an adjudication before an
appropriate NRC tribunal at that time.

If you have further questions on this particular case, please contact
James Lieberman, the Director of the NRC's Office of Enforcement.

Sincerely,

h<

Shirley Ann Jackson

cc: Leo J. Norton
Acting Inspector General
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