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In the Matter of ) Docket Nos. STN 50-498 OL

) STN 50-499 OL
HOUSTON LIGHTING AND )

POWER COMPANY, ET AL. ) ASLBP No. 79-421-07 OL
)

(South Texas Project )
Units 1 and 2) ) March 29,1985

)

MEMORANDUM AND ORDER
(Denying Proposed Contention on Soil Stability

but Directing Hearing on Certain Soils Questions)

On October 24, 1983, Citizens Concerned About Nuclear Power, Inc.

(CCANP), an Intervenor in this operating license proceeding, filed a

motion seeking to introduce a new contention questioning the stability

of soil under the South Texas Project.1 By responses dated November 8

and 11, 1984, the Applicants and NRC Staff, respectively, oppose

admission of the contention. In our Phase I Partial Initial Decision,

LBP-84-13, 19 NRC 659, 668 n.2 (1984), affirmed in part, ALAB-799, 21

NRC (Feb. 6,1985), we noted that we were deferring ruling on the

1 CCANP's proposed contention reads: "The soil beneath the South
Texas Nuclear Project is not sufficiently stable to ensure the sa?e
operation of the plant over the projected time span of that
operation in accordance with 10 C.F.R. Section 50.57(a)(3)(i)."
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contention inasmuch as CCANP did not seek to litigate it prior to

Phase III. Nonetheless, at the October 16, 1984 prehearing conference,

the Applicants expressed the view that, if the contention were to be

heard, they would prefer litigating it earlier, if possible during

Phase II (Tr. 10863-64). For reasons set forth herein, we are denying

this contention but are including a soils-related question among matters

to be litigated in the Phase II hearings on the Applicants' competence.

A. All contentions filed after the date specified for the filing

of contentions in an operating license proceeding are considered

late-filed and, assuming they meet the general requirements for

contentions,2 may be admitted only after balancing all five of the

factors set forth in 10 C.F.R. 9 2.714(a)(1). Duke Power Co. (Catawba

Nuclear Station, Units 1 and 2), CLI-83-19, 17 NRC 1041 (1983). Those

factors are:

(i) Good cause, if any, for failure to file on time.

(ii) The availability of other means whereby the petitioner's
interest will be protected.

(iii) The extent to which the petitioner's participation may
reasonably be expected to assist in developing a sound
reco rd.

(iv) The extent to which the petitioner's interest will be
'

represented by existing parties.

(v) The extent to which the petitioner's participation will
broaden the issues or delay the proceeding.

2 See 10 C.F.R. 5 2.714(b). No party claims that CCANP's proposed
contention fails to satisfy these general requirements.
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1. Torning to the first factor, CCANP bases its proposed

contention on a 10 C.F.R. 9 50.55(e) report transmitted to NRC by HL&P,

with copies to the Board and parties, on August 25, 1983 (following up

on an oral notification to the Staff on July 26,1983). CCANP's

proposed contention was filed approximately two months after submission

of the written report, a " reasonable time" in CCANP's view.

The Applicants and Staff each observe that there was no

good cause for CCANP to delay as long as it did in filing its

contention. They view the contention as related to soils conditions

site-wide and not merely those underlying the Unit 1 containment

structure (the subject of the Q 50.55(e) report).

As worded, the contention does question soils conditions

throughout the site. CCANP admits that it has long been aware of

" rumors and stories" about the instability of soils at the STP site

(motion, p.1) and, in support of its motion, even forwarded a 1981

Staff inspection report (I&E Rept. 81-24) noting an allegation of the

possible uneven settlement or " tilt" of the Unit 2 containment building.

(That report concluded, however, that. the concern was unwarranted.)

Moreover, as the Applicants and Staff point out, the settlement of soils

under the Mechanical Electrical Auxiliary Building (MEAB) was a question

considered in Phase I of this proceeding. CCANP itself introduced an

exhibit--CCANP Exhibit 70--on the MEAB settlement, although it failed to

file proposed findings on that exhibit. See LBP-84-13, supra, findings

291-292, 19 NRC at 801. Furthermore, as the Applicants observe, the

FSAR includes information concerning settlement of various structures,

.
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including documentation of the " tilting" of STP structures which had

already occurred. For these reasons, we conclude tilt CCANP did not

have a good reason to wait as long as it did to submit a general soils

contention unless it could establish that the August 25, 1983 5 50.55(e)

. report added a new and significant dimension to such a contention.

As the Staff points out, CCANP does not in its motion

even' attempt to explain why the report is substantively different from

previously available information bearing on soil stability. The report

mentions, inter alia, that core support ledge tilt (discovered with

respect to the Unit I reactor containment building) in excess of

allowable manufacturing tolerances may have been caused by differential

settlement. But the report concludes that the tilt is not expected to

pose a safety or operability concern, since the differential settlement

is "well within allowable limits" for such settlement.

A follow-up and final report, dated February 16, 1984,

confirmed that the tilt did not exceed the design basis differential

settlement criteria. The report concluded (1) that the tilt did not

constitute a safety hazard, within the meaning of 10 C.F.R. @ 50.55(e),

and (2) that STP Unit 1 may operate "without repair to the condition

I with no detrimental effects."3 In the totality of circumstances, we

- 3
: Report ST-HL-AE-1055, at 4. The Board and parties were on the
i distribution list for this follow-up report. Another copy was

transmitted to the Board by the Applicants on March 5,1984, with'

copies of the transmittal letter forwarded to all parties.
!
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conclude that CCANP has not met its burden of demonstrating good cause

for its delay in submitting a general soils issue. See Pacific Gas

and Electric Co. (Diablo Canyon Plant, Units 1 and 2), CLI-81-5,13 NRC

361, 364 (1981); Puget Sound Power and Light Co. (Skagit Project,

Units 1 and.2), ALAB-552, 10 NRC 1, 5 (1979), and cases cited.

On the other hand, to the extent that CCANP may seek to

raise an issue based solely on the differential settlemert of the Unit I

reactor containment building, it submitted its contention within a

reasonable time of the Q 50.55(e) report and hence has shown good cause

for its late filing.

2. The second and fourth factors (concerning representation

of CCANP's interest by other methods or parties) are somewhat related.

The Staff does not discuss them but assumes that they would weigh in

CCANP's-favor. The Applicants assert that their own settlement

monitoring program, together with the Staff's continuing review,

constitute other means to protect CCANP's interest. Such means of

protection, however, do not focus on CCANP's interest; hence they are

not considerations to which we may give weight in balancing these

factors. Houston Lighting & Power Co. (South Texas Project, Units I

and 2), ALAB-799, 21 NRC , n.108 (Feb. 6, 1985), citing

Washinaton Public Power Supply System (WPPSS Nuclear Project No. 3),

ALAB-747, 18 NRC 1167 (1983). Nor do they constitute permissible areas

of inquiry for factor (ii)--which is limited to the availability of

; other fora in which CCANP itself might protect its interest. Houston
i

Lighting and Power Co. (Allens Creek Nuclear Generating Station,
,

i.
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Unit 1), ALAB-671, 15 NRC 508, 513 n.13 (1982). Indeed, if CCANP had

raised a legitimate safety concern ab'it soils stability, adjudication

in this proceeding would likely be the only means of adequately
1

protecting CCANP's interest.

As for the extent to which CCANP's interest will be

represented by other parties, the Applicants repeat their legally

irrelevant position that the Applicants and Staff will represent CCANP's

interest. They go on to assert that there is "no legitimate interest to

be represented". That latter response (if intended to be serious)

ignores the substance of the factor which we must balance.4 We

therefore accord it the weight it deserves: it is clear to us that, as

CCANP asserts, no other party will represent its interest.

We balance factors (ii) and (iv) in favor of admitting

CCANP's proposed contention. These two factors, however, are entitled

to relatively less weight than the others. South Carolina Electric

and Gas Co. (Virgil C. Sunrner Nuclear Station, Unit 1), ALAB-642,13 NRC

881, 895 (1981).

3. As we observed some time ago, the most significant of the

factors to be balanced with respect to late-filed contentions, at least

in situations where litigation of the contention will not delay the

proceeding, is the extent to which the intervenor may reasonably be

4 In balancing factor (iv), we assume that an intervenor's interest
is worth protecting. Whether that be the case may be considered

,

under factors (iii) and (v).
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expected to assist in developing a sound record. Memorandum and Order

dated August 3, 1979 (unpublished), at 3. While adjudicatory con-

sideration of an issue will perforce result in a more complete record

than non-adjudicatory resolution by the Staff, there is no mandate in an

operating license proceeding to create an adjudicatory _ record on every

issue.

Here, the August 25, 1983 s 50.55(e) report called

attention to a lack of conformance to a manufacturer's criterion which,

although not perceived to be a regulatory deficiency, nonetheless called

for further analysis. After being undertaken, the analysis confirmed

that the discovered " tilt" has no safety significance, that excessive

differential settlement has not occurred, and that no NRC requirement

has been breached. We have been furnished no information by CCANP, and

are aware of no information, which would suggest otherwise. That being

so, further adjudicatory consideration of soil stability based only on

that 9 50.55(e) report would not be essential for creating a sound

record on the issue, beyond the substantial record already existing on

soil stability. Furthermore, although not a factor in our determination

concerning CCANP's proposed contention, we note that the Staff will

undoubtedly review the facility's soil stability during the process of

preparing its Safety Evaluation Report (SER).

Even more important, as both the Applicants and Staff

point out, CCANP has demonstrated no technical expertise on soil
:

! stability and has not indicated that it will offer a witness or

witnesses with such expertise. CCANP to date has not presented any
1

i
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witnesses of its own and elected not to file proposed findings and

conclusions on the technical issues considered in Phase I (including the

stability of soil under the MEAB).

For these reasons, we cannot conclude that admission of

the proposed contention is necessary to create a sound record. We

balance this important factor against admission of the contention.
- 4. Finally, CCANP admits that the contention would "open a

new area of inquiry" but claims that litigation would not delay the

proceeding. The other parties seem to agree. Given the apparent lack

of substance to the contention, however, we find little reason to

justify the broadening of issues which acceptance of CCANP's contentien

would entail. We balance factor (v) against admission of the

contention.

5. In sum, giving effect to the greater weight which we are

according to factor (iii), vis-a_-vis factors (ii) and (iv), our
_

balancing of the five factors of 10 C.F.R. G 2.714(a) dictates that we

reject CCANP's proposed contention. We accordingly are doing so.

B. We have not yet completed our review of the affidavits filed

by the Staff and Applicants, and of responsive pleadings filed by CCANP,

the Applicants and Staff, concerning the competence of the Applicants'

new construction organization. We hereby put the parties on notice,

however, that we regard the matter of the Applicants' current

organization, procedures and activities in soils areas as likely

warranting further exploration in the Phase II hearings. In I&E

Rept. 83-26, dated April 20, 1984 (the Staff's SALP report for the
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period December 1, 1982- November 30,1983), transmitted in final form

to HL&P on June 22, 1984, the Staff points to two violations in the area

of " soils and foundation": a violation of the standard test method of

determining the minimum density of backfill,'and another violation

arising from the quality control inspections of backfill operations.

The Staff portrayed the latter violation as " represent [ing] a failure on

the part of the licensee to rectify issues raised in the Show Cause

Order concerning the adequacy of backfill inspection" (id., inspection

report at 4).

Although HL&P has submitted a program to improve its

performance in the soils and foundation area (see letter to NRC dated

June 8, 1984, ST-HL-AE-1105), we cannot evaluate the adequacy of this

program on the basis of the material before us (including 11 14-15 of

the Applicants' affidavit submitted to us on February 26, 1985, and the-

programmatic audit of backfill activities submitted to the Staff on

i

May'25, 1984 (ST-HL-AE-1095)). The Staff, through its letter to HL&P of

June 22, 1984, has at most expressed only conditional anJ tentative

approval of this program. Furthermore, the material before us does not

reflect monitoring requirements (if any) employed to detect future

excessive differential settlement, but it raises certain' questions

concerning the adequacy of base line data (see, e.g., programmatic

audit, at pp. 8-9, findings 23 and 24). Since this area overlaps an

area of deficiencies underlying the Show Cause Order, and since we

devoted some attention to this area in our Phase I Partial Initial

+
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Decision, we designate this area as one for further exploration in the

Phase II hearings.5

At a later date, we will determine whether there are other

" competence" matters which we find necessary to consider in Phase II.6

For the reasons stated, it is this 29th day of March, 1985

ORDERED

1. That CCANP's October 24, 1983 motion for a new contention is

denied;

2. That a Phase II hearing on HL&P's competence on soils

questions, as raised in the Staff's 1984 SALP report and as described

The degree of attention we give to this topic depends, in part, on
the soils work (if any) remaining to be undertaken. We will
explore this subject with the parties in more detail at the
forthcoming April 30, 1985 prehearing conference.

O CCANP's February 25, 1985 comments on the Staff's " competence"
affidavit listed matters from the SALP report as generall
warranting a further adjudicatory hearing (comments at 7)y, but
CCANP does not specify such matters with sufficient particularity
to create an issue for Phase II hearings. Although our
consideration of the soils issues defined herein does not stem from
a submission by CCANP, we regard all of the " competence" issues as
open matters from Phase I and hence as not subject to rules on
raisir.g issues sua sponte.

'
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herein, is' directed; with hearings on other competence questions, if

any, to be determined at a later date.

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

ofby h? ,1

Charles Bechhoefer, Chai .n
ADMINISTRATIVE JUDGE

Bethesda, Maryland
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