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In the Matter of )
) Docket Nos. 50-250 OLA-3

FLORIDA POWER AND LIGHT COMPANY ) 50-251 OLA-3
) (Increased. Fuel Enrichment)

(Turkey Point Plant, Units 2 and 3))

'

NRC STAFF RESPONSE TO AMENDED PETITION TO INTERVENE
AND MOTION TO FILE LATE SUPPLEMENTAL PETITION

I. INTRODUCTION

On June 20, 1984, pursuant to 10 C.F.R. 9 2.105(a)(4)(i), the NRC

. published in the Federal Register a notice of consideration of the

issuance of amendments to the Turkey Point licenses and offered an

opportunity for hearing on the amendments. Pursuant to that notice, the :-

Center for Nuclear Responsibility, Inc. and Joette Lorion (Petitioners)

filed a timely request for hearing on July 12, 1984.

By Order of February 7, 1985, the Licensing Board in this proceeding

scheduled a prehearing conference for March 28, 1985 and set February 25,

! 1985 as the deadline to file a supplement to the intervention petition.
|
l On March 7, 1985, Petitioners filed an amended petition to intervene, -

| which included four contentions, and a motion to permit the late filing

|
addressing the five factors for late intervention set forth in 10 C.F.R.

6 2.714(a)(1). Amended Petition to Intervene (Amended Petition); Motion

to File Not in Accordance With the Board But in Accordance With the Rule

| (Motion). The Amended Petition (a) supplementg the original petition by
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offering additional information on the interest of the Center for Nuclear

Respons'ibility, (b) supplements the original petition to intervene by

proffering proposed contentions for litigation and (c) requests that the

licenseamendmentsberevoked.1/ The Staff response to each of these

filings is set forth below.

II. NRC STAFF RESPONSE

9

A. Interest of the Center for Nuclear Responsibility

In its response to the original petition to intervene, the Staff

noted that the Center for Nuclear Responsibility (Center) had not shown

its standing to intervene because it had neither demonstrated injury to

itself from the proposed licensi amendments nor sufficiently identified
..

at least one member who has standing and has authorized the Center to

represent his or her interests. E The Center attempts to rectify this

deficiency by listing in its Amended Petition three members who reside

within 25 miles of the facility, who "have consented to be represented" by

the Center and whose interests allegedly would be affected by operation

. -1/ Pursuant to 10 C.F.R. 9 50.91(a)(4), the Staff made a final no
significant hazards determination and issued the contested amend-L

ments on September 5, 1984.

2/ NRC Staff Response to Request for Hearing and Petition for Leave to
Intervene Regarding Amendments to Allow Storage of Fuel With Increased
Enrichment, July 31, 1984, at 6-7. The Staff stated, however, that
Joette Lorion's signature on the petition as director of the Center,
constituted implicit authorization for the Center to represent her
interests and, arguably, derivative standing for the Center. Id.
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of the facility. Amended Petition at 2-3. Those members include Joette

Lorion who has previously established standing in her own right. 3_/

Although the statement that Ms. Lorion and two other members have

consented to be represented by the Center is not supported by affi-

davit, N the Staff again presumes that Ms. Lorion, who has the requisite

interest and signs the Amended Petition as director of the Center,
'

authorizes the Center to represent her interests in this proceeding.

Accordingly, the Staff submits that the Center has adequately demon-
,

strated its standing through the interest of at least one member.

'

B. Petitioners' Proposed Contentions

In their Amended Petition, Petitioners proffer 4 contentions

(designated as Contentions 1 4) for admission and litigation. In the

discussion below, the Staff addresses the legal standards governing the

admission of contentions in NRC adjudicatory proceedings, followed by the

Staff's position on the admissibility of Petitioners' proposed

contentions.

1. Legal Standards Governing Admissibility of Contentions

Only those contentions which fall within the scope of issues set

forth in the Federal Register notice of opportunity for hearing and

3/ Id. at 6.

-4/ Under Allens Creek, affidavits are not necessary if it can be
presumed from membership that the organization is authorized to
litigate on behalf of its members. Houston Lighting and Power Co.
(Allens Creek Generating Station, Unit 1), ALAB-536, 9 NRC 377,
395-96 (1979).

- .
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comply with the requirements of 10 C.F.R. 6 2.714(b) and applicable

Commission case law may be admitted for litigation in NRC licensing

proceedings. See, e.a., Commonwealth Edison Co. (Zion Station, Units 1

and 2), ALAB-616, 12 NRC 419, 426 (1980); Vermont Yankee Nuclear Power

Corp. (Vermont Yankee Nuclear Power Station), ALAB-245, 8 AEC 873, 875

(1974); Philadelphia Electric Co. (Peach Bottom Atomic Power Station,

Units 2 and 3), ALAB-216, 8 AFC 13, 20 (1974); _ Commonwealth Edison Co.

(Eyron Station, Units 1 and 2), LBP-80-30, 12 NRC 683. 689 (1980). See ,

also Portland General Electric Co. (Trojan Nuclear Plant), ALAB-534,

9 NRC 287, 289 n.6 (1979).

Pursuant to 10 C.F.R. @ 2.714(b), a optitioner is required to file

"a list of contentions which petitioner seeks to have litigated in the

matter, and the bases for each contention set forth with reasonable

specificity." A petitioner who fails to file at least one contention

which satisfies the requirements of 9 2.714(b) will not be permitted to

participate as a party. A proffered contention must be rejected where:

(1) it constitutes an attack on applicable statutory
requirements;

(2) it challenges the basic structure of the Commission's
regulatcry process or is an attack on the regulations;

(3) it is nothing more than a generalization regarding the
Petitioner's view of what applicable policies ought to be;

(4) it seeks to raise an issue which is not proper for
adjudication in the proceeding or does not apply to the
facility in question; or

(5) it seeks to raise an issue which is not concrete or
litigable.

Peach Botts , supra, 8 AEC at 20-21. The purpose of the basis
_

requirement of 10 C.F.R. 5 2.714(b) is: (a) tg assure that the matter

.-
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sought to be put into question does not suffer from any of the
'

infirmities listed above; (b) to establish sufficient foundation to

warrant further inquiry into the subject matter; and (c) to put the other

parties sufficiently on notice "so that they will know at least generally

what they will have to defend against or oppose." Id_. at 20.

At the early stages of a proceeding, petitioners need to identify

only the reasons "(i.e., the basis)" for each contention. Houston

Lighting and Power Co. (Allens Creek Nuclear Generating Station, Unit 1), .

.

ALAB-590, 11 NRC 542, 548 (1980). The basis stated for each contention

need not " detail the evidence which will be offered in support of each

contention." Mississippi Power & Light Co. (Grand Gulf Nuclear Station,

Units I and 2), ALAB-130, 6 AEC 423, 426 (1973). Accordingly, in

examining contentions and the bases therefor to determine admissibility,

a licensing board may not reach the merits of contentions. Id.; Peachd

Bottom, supra, 8 AEC at 20. Nevertheless, the basis for contentions -

must be sufficiently detailed and specific: (a) to demonstrate that the

issues raised are admissible and further inquiry into the matter is

warranted; and (b) to put the parties on notice as to what they will have
!

to defend against or oppose. This is particularly important where, as

! here, a hearing is not mandatory, in order to assure that an asserted
1.

contention raises an issue which clearly is open to adjudication.'

| Cincinnati Gas & Electric Co. (William H. Zimmer Nuclear Power Station),
i

ALAB-305, 3 NRC 8, 12 (1976); Gulf States Utilities Co. (River Bend
|

Station, Units 1 and 2), ALAB-183, 7 AEC 222, 226 (1974).'

In addition, a board is not authorized "to admit conditionally for'

j any reason, a contention that falls short of meeting the specificity

| .-

|

|
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requirements." Duke Power Co. (Catawba Nuclear Station, Units 1 and 2),

ALAB-687, 16 NPC 460, 466 (1982), modified on other grounds, CLI-83-19,

17 NRC 1041 (1983). The NRC's Rules of Practice do not permit "the

filing of a vague, unparticularized contention, followed by an endeavor

to flesh it out through discovery against the applicant or staff." I_d . ,

at 468.

Finally, a licensing board has no duty to recast contentions offered

by a petitioner to remedy the infirmities of the type described in Peach ,

Bottom, supra, in order to make inadmissible contentions meet the require-

ments of 10 C.F.R. $ 2.714. Commonwealth Edison Co. (Zion Station,

Units 1 and 2), ALAB-226, 8 AEC 381, 406 (1974). Should a board never-

theless elect to rewrite a petitioner's inadmissible contentions so as

to eliminate the infirmities which render the contentions inadmissible,

the scope of the reworded contentions may be made no broader than the

bases that were previously provided by the petitioner for the inadmissible -

contentions. Cleveland Electric Illuminating Co. (Perry Nuclear Power

Plant, Units 1 and 2), ALAB-675, 15 NRC 1105, 1114-16 (1982).

!
2. Staff's Position on Petitioner's Proposed Contentions

Petitioner's proposed Contention 1 states:

CONTENTION 1. The storage of fuel with increased uranium

for the existing new fuel storag$ [ac(neutron multiplication factor)enrichment and the increase in k f,

ks constitutes a significant|
! hazards consideration and requires that a public hearing be held on
! the ainendments before issuance of such amendments.
|

I In Contention 1, Petitioners (1) challenge the NRC Staff's final

determination that the license amendments in question do not involve a

| significant hazards consideration and (2) assert that the amendments
- .

| ..

.
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cannot issue until after a hearing on the amendments is held. This

contention is not relevant to any issues properly before the Board and

does not raise an issue as to which the Board may take effective action

or provide an effective remedy.

Pursuant to Public Law 97-415, the Commission amended its

regulations effective May 6,1983 to specify standards for determining

whether proposed operating license amendments involve significant

hazards considerations and to revise procedures for noticing and issuing
,

operatinglicenseamendments.El The legislation, as implemented in the

revised regulations:

authorizes NRC to issue and make immediately effective an
amendment to a license, upon a determination that the amend-
ment involves no significant hazards consideration (even
though NRC has before it a request for a hearing by an inter-
ested person) and in advance of the holding and completion

,

of any required hearing.

48 Fed. Reg. 14873. Under the revised regulations, when the NRC receives
.

an amendment request, it will make a proposed determination as to whether

the amendment involves no significant hazards considerations. If that

determination is that no significant hazards considerations are involved,

the NRC will issue a notice which describes the reouested amendment,

sets forth the proposed no significant hazards consideration finding,

requests comments on that proposed finding, and gives notice of

.

-5/ See Standards for Determining whether License Amendments Involve No
Significant Hazards Considerations, 48 Fed. Reg. 14864 (April 6,
1983 ; Notice and State Consultation, 48 Fed. Reg. 14873 (April 6,
1983 .

- .
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opportunity for a hearing. If, pursuant to such notice, requests for
'

hearing are filed, the NRC wili make a final determination on the matter

of significant hazards. If the final determination is that the proposed

amendment involves no significant hazards considerations, the NRC may

(upon making the other requisite health and safety findings) issue the

requested amendment despite the fact that there has been a request for a

hearing on the amendment and no hearing has yet been held. Any hearing

on the amendment would be held after the amendment was issued and

effective. 6_/

In promulgating the revised regulations for the treatment of license

amendment applications, the Commission noted that, though the substance

of public comments on the Staff's proposed no significant hazards

consideration determination might be litigated in any hearing ultimately.

held, neither the Commission nor its adjudicatory boards will entertain

hearing requests on Commission actions with regard to such comments. E

In addition, the Commission stated that "any question about its staff's

determinations on the issue of significant versus no significant hazards

consideration that may be raised in any hearing on the amendment will not

stay the effective date of the amendment. U These Corrsnission statements

imply that the Staff's actions in making a final no significant hazards

-6/ Notice and State Consultation, 48 Fed. Reg. 14873, 14876. This
procedure was followed in the instant proceeding.

7/ Id.

8/ Id. Consequently, the Petitioners request that the amendments be
- revoked must be rejected. See Amended Petition at 6.

- .
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consideration finding', despite contrary comments on the question of

significant hazards, and in issuing the license amendment prior to

hearing in the face of such contrary comments, are not matters for

hea ring. At the very least, the Commission has made it clear that, while

the substance of public comments on the Stati's no significant hazards

determination and the essence of the Staff determination might be

considered at hearing (at least in the context of considering the health

and safety aspects of the amendment itself), any such consideration and
.

subsequent Licensing Board action cannot impact on the effective date of

the previously-issued amendment.

In these circumstances, litigation over the finding of no signifi-

cant hazards considerations, in and of itself, can result in no useful

remedy in the evant it is found that the no significant hazards deter-

nination which Petitioners seek to challenge is wrong. In short,

Petitioners' Contention 1 raises nothing that may be meaningfully liti-

gated and presents no relevant issue for which the Licensing Board may

provide a remedy in the event that Petitioners prevail. The issue before

the Licensing Board is whether there is reasonable assurance of adequate

protection of the public health and safety by operation of the facilities

with the storage of fuel with increased enrichment, not whether or not '

there are significant hazards considerations. The latter issue is

irrelevant in this proceeding since its only purpose is to determine the

timing of the hearing (before or after issuance of the amendment). For

these reasons, the Staff opposes admission of Contention 1.

.

e

.o



,

i

.

|

- - 10 -
,

~

Petitioner's proposed Contention 2 states:

CONTENTION 2. The proposed amendments are part of a broad agency
program, pressure vessel flux reduction, and should become part of a
single, program environmental impact statement on the pressure
vessel' flux program, as required by the National Enviror, mental
Policy Act of 1969. And, that the uranium enrichment amendments and
vessel flux program are a major federal action that will effect the
South Florida Environment.

Contention 2 alleges that the storage of fuel with increased

enrichment is part of an agency program which constitutes a major federal

action that will affect the South Florida environment and requests the .

preparation of an environmental impact statement (EIS). In the basis,

Petitioners assert that the increased enrichment was to compensate for

loss in core reactivity caused by core design changes for vessel flux

reduction which were authorized by other amendments. Amended Petition

at 4-5.

While Petitioners apparently concede that the instant amendments are

not to reduce flux, but are a means to achieve better fuel efficiency,

they erroneously conclude that this amendment should be considered part

of a broad Commission program of flux reduction. Since the amendments

cannot be fairly construed to be part of a board flux reduction program,

but are more appropriately viewed as a measure to improve fuel efficiency

-
.

** -
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and ec'onomy, the Petitioners assertion of a need to prepare a programmatic

EIS shobid be rejected. El

Even if the amendments are not part of a broad agency program,

Petitioners are correct that the National Environmental Policy Act (NEPA)

requires the preparation of an EIS for every major federal action signi-

ficantly affecting the environment. E However, Petitioners have not

alleged that the license amendments will result in significant environ-

mental impacts and do not provide any basis for the naked assertion that
,

this action requires -preparation of an EIS. Thus, there is no basis to

challenge the Staff's conclusion that the amendments satisfy the criteria

for categorical exclusion set forth in 10 C.F.R. 9 51.22(c)(9) and that

pursuant to 10 C.F.R. 6 51.22(b), no environmental impact statement or

environmental assessment need be prepared in connection with the issuance

of the amendments. Safety Evaluation, September 5,1984, at Section IX.

This contention is no more than an unsupported assertion that an EIS is

required which is wholly lacking in basis and, hence, should be rejected

for failure to comply with the requirements of 10 C.F.R. 5 2.714(b).

-9/ The programmatic efforts of the Comission have culminated in the
issuance of a proposed rule on Pressurized Themal Shock (PTS)
which, inter alia, will require analyses and schedules for
implementation of flux reduction programs. Analysis of Potential;
Pressurized Thermal Shock Events, 49 Fed. Reg. 4498 (February 7,
1984). In issuing the proposed rule on PTS, the Commission
determined that the promulgation of the rule would not result in any
activity that significantly effects the environment and that under
NEPA and 10 C.F.R. Part 51, neither an EIS nor an environmental
impact appraisal to support a negative declaration was required.
49 Fed. Reg. 4498, 4501.

_10f See 42 U.S.C. 9 4332(2)(c).
-

-
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Petitioner's proposed Contention 3 states:

CONTENTION 3. That the uranium enrichment amendments increase the
chances of a criticality accident occurring in the fresh fuel pool
andes.tablishesaclegfreduction in the safety margin of the freshand spent fuel pool.

This contention is founded in part on the faulty premise that the

k f r fresh fuel has been increased by the amendment. To the contrary,
eff

the k for fresh fuel, which is normally stored in a dry configuration,
eff

remains unchanged by the amendments and has not been increased. Safety
.

Evaluation (SE), September 5, 1984, at 3, 6. Rather, the amendments

authorized an additional k for fresh fuel stored in the abnormal, opti-
eff

mum moderation conditions (i.e., mist, fog, or foam) which were not

covered by the previous technical specifications. I d,. The contention

apparently challenges the adequacy of this acceptance criteria by alleging

that k f .98 is not adequately safe for fresh fuel exposed to abnormal,
eff

optimum moderation conditions and .95 is not adequate for fresh or spent

fuel exposed to the abnormal condition of full flooding with unborated

water. See SE at 3, 10. Because Staff acceptance criteria as outlined

in the Standard Review Plan, NUREG-0800, are not regulations, El a

-11/ istitioners' reference to a " fresh fuel pool" in their basis implies
that fresh fuel is normally stored in water. There is no fresh
fuel pool. Fresh fuel is normally storec' -jry, but may, on occasion,
be stored in the spent fuel pool. See, e.g., Safety Evaluation for
Fuel Enrichment, September 5, 1984, at 3, 10.

-12/ Petition for Emergency and Remedial Action, CLI-78-6, 7 NRC 400,
406-07 (1978); Vermont Yankee Nuclear Corp. (Vermont Yankee Nuclear
Power Station), CLI-74-40, 8 AEC 809, 811, clarified on other
matters, CLI-74-43, 8 AEC 826 (1974).

- .
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cha?le'nge to the adequacy of such criteria does not render the contention

inadmissible.

Petitioners' statements that k,ff of .95 and .98 are at the " limit

and leave no margin for safety" provide a basis which is sufficiently

specific to put the parties on notice as to the issue sought to be liti-

gated. Consequently, the contention marginally satisfies the basis and

specificity requirements of 10 C.F.R. 5 2.714(b) if the contention is

limited to a challenge of the adequacy of k f .95 and .98 to provide
eff ,

sufficient margin of safety against criticality in accordance with

General Design Criterion (GDC) 62 (Prevention of criticality in fuel

storage and handling) of 10 C.F.R. Part 50.

Proposed Contention 4 states:

CONTENTI0fl 4. The increase in U-235 loading and increase in the
possibility of an accident as a result of the increase in k
willincreasetheamountoffissionproducts,suchasradioIbive

,

iodine and krypton 85 that are available to be released in normal
or abnormal occurrences and will cause the licensee to exceed the
limits of 10 C.F.R. Parts 20, 50, 51, 100, NEPA, and FWPA (sic),
and will pose a threat to the health and safety of the public,
workers, and the Biscayne Bay environment.

Contention 4 apparently alleges that the storage of fuel with

increased enrichment will increase the probability for accidents and .

result in increased fission products released under normal and abnormal

condition in excess of NRC regulations for onsite and offsite doses.

The stated basis for the contention is that the Licensee's safety

evaluation shows a " dramatic increase in some radioactive isotopes."

Amended Petition at 6. Petitioners also allege, without citing a

reference for the statement, that the NRC has been concerned that an

,

increase in density of fuel rods could cause unsafe levels of krypton 85,

- .

-en
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and Pe'titioners conclude that the releases would not meet GDC 60 (Control

of releases of radioactive materials to the environment) and 61 (Fuel

storage and handling and radioactivity control) of 10 C.F.R. Part 50,

Appendix A. Id.

The general concern of the contention is that certain radiological

limits will be exceeded. Neither 10 C.F.R. Part 51, NEPA nor the FWPCA

contain limits for radioactive releases and thus the reference to these

for release limits is improper. In addition, because the exclusive
,

responsibility for non-radiological water pollution control was assigned

to the EPA under the Federal Water Pollution Control Act of 1972,

33 U.S.C. 1251 et seo., the NPC has no responsibility for enforcing

FWPCA limits if violated. , Tennessee Valley Authority (Yellow Creek

Nuclear Plant, Units 1 and 2), ALAB-515, 8 NRC 702, 713-715 (1978).

With the exception of the references to the FWPCA, Part 51 and NEPA,

the contention, although poorly worded, satisfies the specificity and

basis requirements of 2.714(b). Consequently, this contention, which

alleges that storage of fuel with increased enrichment under normal and

abnormal conditions will result in releases both onsite and offsite in

excess of Parts 20, 50 and 100, and will not meet GDC 60 and 61,

marginally satisfies the basis and specificity requirements of 10 C.F.R.

9 2.714(b).

In summary, it is the Staff's view that proposed Contentions 3

and 4 raise issues within the scope of this proceeding, are adequately

specific, are supported with adequate bases, and should be admitted for

litigation. Consequently, Petitioners have proffered admissible conten-

tions pursuant to the requirements of 10 C.F.R. 9 2.714 and such conten-

tions should be admitted to this proceeding.
.-
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C. Late-Filed Petition

The Petitioners were directed to file a supplement to their

July 12, 1984 intervention petition by February 25, 1985. Order

Scheduling Prehearing Conference, February 7,1985. Petitioners failed

to file their supplement by that date. After the deadline had passed

and in a conference call between the Board and parties on March 6, 1985,

the Board directed Petitioners to file a supplement by March 7, 1985

and provide justification for the late filing. On March 7, 1985, ten
,

days after the date prescribed in the Order, Petitioners filed their

Amended Petition and a Motion which requested that their filing date be

extended to March 7, 1985.

A late intervention petitioner must address the five factors

specified in 10 C.F.R. 5 2.714(a) and " affirmatively demonstrate that on

balance, they favor his tardy admission into the proceeding." Duke Power

Co. (Perkins Nuclear Station, Units 1, 2, and 3), ALAB-615,12 NRC 350,

352 (1980); see Nuclear Fuel Services, Inc. (West Valley Reprocessing

Plant), CLI-75-4, 1 NRC 273, 275 (1975). These factors are:

(i) Good cause, if any, for failure to file on time.

(ii) The availability of other means whereby the petitioner's
interest will be protected.

' (iii) The extent to which the petitioner's participation may
reasonably be expected to assist in developing a sound
record.

(iv) The extent to which the petitioner's interest will be
| represented by existing parties.

(v) The extent to which the petitioner's participation will
broaden the issues or delay the proceeding,

i

.
The Commission has emphasized that licensing boards are expected to

demand compliance with the lateness requirements of 10 C.F.R. 9 2:714.

..
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See Pacific Gas and Electric Co. (Diablo Canyon, Units 1 and 2),

CLI-81-5, 13 NRC 361, 364 (1981). The burden is on the petitioner to

demonstrate,that a balancing of these five factors is in its favor.

1. Good Cause

Petitioners assert that there is good cause for late filing because

as a pro se litigant, their representative, Ms. Lorion, followed the

time for filing set forth in 10 C.F.R. 9 2.714(b) and "the vicarious
,

advice of counsel." Motion at 2. Ms. Lorion also asserts that due to

deadline and time constraints as a " researcher, writer, and mother," she

missed the February 25 deadline and was unable to file before March 7,
.

1985. Id.

The reasons proffered by Petitioners constitute, at best, only a

minimally colorable c'-im of good cause for the failure to file by

February 25, 1985. rursuant to 10 C.F.R. @ 2.711(a), licensing boards
,

are expressly empowered to extend or shorten the time periods provided in

the rules. Allens Creek, ALAB-574, 11 NRC 7, 13 (1980); Allens_ Creek,

ALAB-565, 10 NRC 521, 523 (1979). 13/ Even as pro se litigants, Petitioners

should be expected to comply with the procedural requirements of the

regulations as well as Board ordered filing dates. It was Ms. Lorion's

inebility to meet the deadline, as well as her erroneous conclusion as to

13/ In Allens Creek, ALAB-574, the Appeal Board upheld the denial of
interventiFn to a pro se litigant who filed his contentions 11 days

-

late and had read neither the board's order directing the filing of
contentions nor the Rules of Practice, but relied on advice of
friends that he was entitled to file fifteen days prior to the first
prehearing conference. 11 NRC at 13.

-
_
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the filing due date, which gave rise to the brief delay occasioned here.

While it is understandable that Ms. Lorion may have been confused about

her filing deadline and erroneously relied on the " vicarious advice of

counsel" and her own reading of the rules, her failure to meet the

Board's filing date, although innocent, is not totally excusable. E l If

Petitioners were uncertain as to whether the Board schedule for the

supplemental petition superseded the minimum time period permissible in

Section 2.714(b) (no later than 15 days before the prehearing conference) .

and were unable to comply with the Board's schedule, it was incumbent on

Petitioners to seek, in advance, an extension of time for filing from

the Board, or seek clarification of its filing deadline from the Board.

Because Petitioners have made a questionable showing as to good cause

for the delay in filing their contentions, the first factor weighs

slightly against intervention. E/

2. Availability of Other Means and Representation by
Existing Parties

The second factor to be considered is whether other means are

available to protect petitioner's interest. This factor weighs in favor

-.

M / It is interesting to note that Petitioner was unable to comply with
the Board's schedule even though the deadline postdated the July
1984 Intervention petition by over 7 months.

-15/ See, e.g., Florida Power and Light Co. (Turkey Point Nuclear
Generating Station, Units 3 and 4), LBP-79-21, 10 NRC 183, 190
(1979) (Board did not demand that the early performance of a pro se
petitioner who had no shown good cause for its late filing adhere
rigidly to the rules and did not weigh this factor as heavily as it
otherwise might have).

- _
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of gra'nting the Petition because there appear to be no means other than

participating in the NRC licensing proceeding for Turkey Point which

would enable Petitioners to pursue their interests. Similarly, the

fourth factor (the extent to which petitioner's interest will be repre-

sented by existing parties) also favors Petitioners. There is no other

party who might directly represent the interest of Petitioners. However,

the Appeal Board has observed that the availability of other means

whereby a petitioner can protect its interest and the extent to which
,

other parties will represent that interest are properly accorded rela-

tively less weight than the other three factors in Section 2.714(a).

South Carolina Electric & Gas Co. (Virgil C. Summer Nuclear Station,

Unit 1), ALAB-642, 13 NRC 881, 895 (1981).

3. - Development of Sound Record

The third factor, the extent to which petitioner can assist in

developing a sound record, also weighs against permitting late

intervention. Petitioners must affirmatively demonstrate that they have

special expertise which would aid in the development of a sound record to

prevail on this factor. See Summer, 13 NRC at 892-93; Cincinnati Gas &

Electric Co. (William H. Zimmer Nuclear Station), LBP-80-14, 11 NRC 570,

576 (1980). When a petitioner addresses this factor "it should set out

with as much particularity as possible the precise issues it plans to

cover, identify its prospective witnesses, and summarize their proposed

testimony. Vague assertions regarding [a] petitioner's ability or

resources . . . are insufficient." Mississippi Power & Light Co. (Grand

- .
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Gulf f uclear Station,' Units 1 and 2), ALAB-704,16 NRC 1725,1730 (1982)

(citations omitted).

In the. instant case, Petitioners assert that their participation,

''through research and expert testimony, will assist in developing a sound-

record . . . ." Motion at 3. This vague and unsupported assertion does

not establish that Petitioners possess any special expertise or could

assist in any manner in developing the record. Nor does the statement

indicate that Petitioners have retained qualified experts who would aid -

in the development of a sound record since the substance of their

testimony has not been summarized. Thus, petitioners have failed to meet

their burden with regard to this factor.

4. Delay and Broadening of Issues

Finally, the fifth factor, the extent to which a petitioner's

participation will broaden the issues or delay the proceeding, does not

significantly weigh against the Amended Petition. In this amendment

proceeding where a hearing is not mandatory and would not be held were

the Board to deny intervention, it is indisputable that participation by
'

Petitioners, the only intervenor, will broaden the issues because absent

Petitioners' intervention, there would be no issues for hearing. However,

the delay which can be attributed directly to the tardiness of the peti-
' tion is to be taken into account in applying this factor. West Valley,

CLI-75-4, 1 NRC at 276; Long Island Lighting Co. (Jamesport, Units 1

and 2), ALAB-292, 2 NRC 631, 650 8.n.25 (1975). Because Petitioners'

ten-day delay in filing the contentions was brief and, in fact, had no

- effect on the timing of the prehearing conference (in part through the
-

.
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efforts of the other parties) or on other progress in this proceeding,

the Staff does not believe this factor weighs against intervention.

In sum, the first and third factors weigh slightly against Petitioners.

While there may not be any other forum (second factor) or party (fourth

factor) which might afford protection to Petitioners' interest and these

factors are accorded relatively less weight than the others, petitioners'

innocent, though mistaken, failure to adhere to the Board deadline has

not resulted in any delay to the proceeding. On balance, the factors to *

be considered under 10 C.F.R. 9 2.714 weigh slightly in favor of per-

raf tting late intervention.

III. CONCLUSION

For the reasons discussed in the foregoing, the Staff is of the- '

opinion that Pgtitioners have adequately demonstrated their standing to

intervene, have proffered at least one admissible contention, prevail

under the five-factor balancing test for late intervention, and should be

admitted as a party to this proceeding.

Respectfully submitted,
.

*

Mitz A. oung
Counsel for NRC Staff

Dated at Bethesda, Maryland
this 21st day of Barch, 1985.
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