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UNITED STATES*

3 NUCLEAR REGULATORY COMMISSION*
<; WASHINGTON, D.C. M1

$ %.,g. June 28,1993
,

Dianne R. Nielson, Ph.D.
Executive Director

i Department of Environmental Quality
1 168 North 1950 West
: P.O. Box 144810
; Salt Lake City, Ut 84114-4810

Dear Dr. Nielson:,

.

Thank you for your letters of February 12 and March 17, 1993, responding to
our comments and recomendations following our review of the State's radiation

i control program which were sent to the State of Utah in our letters of
September 2 and December; 24, 1992.

We appreciate the positive actions you and your staff are implementing in
response to our coments. Our understanding is that the State is developing a,

decommissioning rule that, when adopted, would bring your regulations up-to-,

i date. Your responses to the other comments appear acceptable, except for the!
land ownership exemption which is discussed below, and we will verify them
during the next review of your program.

>

_ The State's response on the rationale for the exemption from the land'

ownership requirement presented the concept of exercising control of the site'

equivalent to that provided by governmental ownership. The Nuclear Regulatory
Commission (NRC) staff considers this to be an acceptable approach to
providing the rationale for the exemption. The State presented several

'

i clarifying points on how the State would exercise control of the site without
the need for the State or Federal government to have title to the site. Thei Commission approved this ap
mechanism (s) put in place. proach as acceptable with the proper implementingWith the implementation of a restrictive covenant
that will run with the land (an example is presented as Enclosure 1), the
Commission considers the State's controls to be adequate. Please submit acopy of a final restrictive covenant when it is implemented so that our
documentation will be complete. i

'

i

The State may wish to consider requiring some level of trust fund to support
the potential activities contained in the deed covenants after the license is
terminated. The States response indicates that the entire remaining trust
fund would be returned to the licensee when the licensee has wet the
requirements for license termination. Such funding would be a reasonable

,

additional level of compensation for government ownership that, while not
necessary, would be prudent.

The Commission decided that the State of titah's rationale of exercising
effective control of the waste disposal site without State or Federal landt

ownership is acceptable and is equivalent control to that which would be
provided by implementing State or Federal land ownership. See SECY-93-136
and the resulting Staff Requirements Memorandum, Enclosures (2 and 3).

,
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Dr. Dianne R. Nielson 2 JUN 2 815
.

In discussions with your staff on February 17, 1993 and in subsequent
discussions, your staff agreed to update, as part of the annual review, the
Trust Agreement and supporting calculations to remove the inconsistencies
identified in the attactment to the December 24, 1992 letter from me to
Mr. Kenneth Alkeaa. Enclosure 4 contains a discussion of the major issues and
the comments identified by the NRC staff. We will review this update duringour next program review.

I1 appreciate your support of the State's radiation control program and look
forward to working with you in the future. Should you have any questions,
please feel free to contact me or Robert Doda, Region IV, State Agreements iOfficer. I

Sincerely,
j

l

Original signed bya j
S. A. schwartaj '

Carlton Kammerer, Director
Office of State Programs

Enclosures:
As stated

cc:- W. Sinclair, State of Utah
L. Anderson, State of Utah

Distribution:
SA RF PLohaus, NMSS/LLWB w/o encls.
DIR RF JKennedy, NMSS/LLWB w/o encls.
CKamerer
SSchwartz
JSurmeier
DSo11enberger
KSchneider
RDoda, RSA0
Utah File
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AGREEMENT

ESTABLISHING OF RESTRICTIVE C0VENANTS
,

THIS AGpEEMENT is made the day and year herein after
between Envirocare of Utah Inc. (hereafter 'Envirocare"), given by anda Utah corporation
having its general offices at 215 South State Street, Suite 1160, Salt Lake
City, Utah 84111, and UTAH DEPARTMENT OF ENVIRONMENTAL QUALITY (hereinafter
the " Department").

RECITALS:
,

(1) Envirocare is the record owner of the following described premises
located in Tooele County, Utah, to wit:

SEE ATTACHED EXHIBIT A FOR A LEGAL DESCRIPTION AND EXHIBIT B FOR A
DIAGRAM 0F THE PROPERTY.

(2) Envirocare is in the process of constructing and operating a low-
level radioactive waste disposal facility described in Exhibit 8 for the ,

'

permanent disposal of radioactive material pursuant to a license granted bythe Department under R447-25.

|

(3) The parties desire to clarify and supplement the Agreement
Establishing Covenants and Restrictions recorded March 16, 1993 at Book 348,pages 104-107.

|

Now, therefore, these restrictive covenants are executed by Envirocare |

to ensure the long-term integrity of the disposal facility for the safety of
the people of the State of Utah, to wit:

(1) These covenants shall be in addition to any restrictive covenants
currently on record affecting the above-described premises, and recorded at

, Tooele County Records.

(2) No excavation or construction, except as necessary to maintain the
integrity of the above described premises, shall be allowed after the low-
level radioactive waste is disposed of and the facility closed.

(3) No uses of the property shall be made which may impair its
integrity. Any change in use following closure of the facility shall require
the prior written consent of the Department, or its successors or assigns,
which shall not be unreasonably withheld.

markers (4) Envirocare, its successors or assigns, shall erect monuments and
and shall thereafter continuously maintain, while it has title, these

monuments and markers. These monuments and markers are to be approved by the
Department to warn of the presence of radioactive material at the site.

(5) Envirocare shall notify the Department of its intent to convey anyinterest in the property described herein. Such conveyance shall not be made
without the prior written approval of the Department, provided however that
such approval is not to be unreasonably withheld. No conveyance of title,
easement or other interest in the property shall be consummated by Envirocare

1 ENCLOSURE 1
,
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without adequate and complete provision for continued maintenance of the .

property.

violation)s of these restrictive covenants, may enforce them by legal action in
(6 Any State or Federal governmental agency, affected by any

the District Court for Tooele County.

(7) Any of the parties mentioned in the previous paragraph may obtain
an imediate temporary restraining order from the District Court upon
allegation that these restrictive covenants have been violated without anyfurther showing being required. Envirocare, its successors or assigns, shall
then bear the burden of proof as to why such temporary restraining order
should not be made a permanent injunction by the Court.

(8) Envirocare
institute legal procee,dingsits successors and assigns, shall not at any timeby way of quiet title or otherwise, to remove or
amend these restrictive cove,nants unless the Department has given advancewritten approval.

These restrictive covenants shall run with the land in perpetuity and
shall be binding upon Envirocare, its successors and assigns.
Dated this day of , 1993.

'

UTAH DEPARTMENT OF ENVIRONMENTAL
QUALITY ENVIROCARE OF UTAH, INC., a

Utah corporation

By: By:
Executive Director, Department Khosrow B. Seanani, Presidentof Environmental Quality

STATE OF UTAH )
) ss.

COUNTY OF TOOELE)

The foregoing instrument was acknowledged before me this
, 1993, by day of

Inc. on behalf of the Corporation. of Envirocare of Utah,

NOTARY PUBLIC

2
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33CRETARY

MEMORANDUM FOR: James M. Taylor
Executive Director for Operations

FROM: d J. Chilk, Secretary
SUBJECT:

SECY-93-136 - UPDATE ON TER ERSOLUTION OF
TER UTAE L&ND OWNERSEIP ISSUE

This is to advise you that the Commission (with all Commissioners
agreeing) has approved the course of action recommended by thestaff.

The draft letter to the State of Utah should be modifiedto reflect that the Commission decided this matter and a copy of
the SECY paper and this memorandum should be enclosed.

If, as the Commission understands the case to be, the trust fund
applies only to the non-aixed low-level wastes, in describing thesituation in Utah in the future, the staff should make this
distinction clear, since separate funding arrangements have beenmade for the mixed waste portions of the site. The letter to theState should suggest that it consider whether it should require
some level of trust fund to support the potential activities
contained in the deed covenants after the license is terminated.The plans indicate that the entire remaining trust would be
returned to the licensee when the licensee has met therequirements for license termination. Such funding would be a
reasonable additional level of compensation for government
ownership that, while not necessary, would be prudent.

In addition, the staff should prepare and publish an advanced
notice of proposed rulemaking which would seek public input on
the advisability of proceeding with rulemaking to reflect the
Commission decision in this case in a generic manner in 10 CFRPart 61.

In the ANPR the staff should iterate the basis for theoriginal requirement for government land ownership and ask for 4

!SECY NOTE: This SAM and the subject SECY paper will be made
publicly available upon transaittal of the letter to Utah.

4

y ENCLOSURE 3

JW '
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public comments on whether it should continue to be required in
light of the Utah decision while noting that such ownership is
not required for hazardous material disposal sites and sanitaryland fills. The advantages and disadvantages of codifying the
options for alternatives to government ownership should be fullydeveloped in conjunction with the notice. The staff shouldcarefully consider all input in providing a recommendation to theCommission on a proposed rule.

(EDO) (SECY SOSFENSE 3/94)
cc: The Chairman

Commissioner Rogers
commissioner Curtiss
Commissioner Remick
Commissioner de Planque
OGC

.

1
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May 18* 1993 *****
SECY-93-136

POLICY ISSUE.

The Commis{ Notation Vote)f.nr:
.

noners s

f.I22: James M. Taylor
Executive Director for Operations

subiect: UPDATE ON THE RESOLUTION OF THE UTAH LAND OWNERSHIP ISSUE

Purcose:

To request the approval of the Cosmission for the action the staff is taking
to resolve the concerns on Utah's exemption from the land ownership
requirement for the Envirocare of Utah low-level waste disposal site in view
of the precedent setting implications of the action.

Backaround:
,

The State of Utah became an Agreement State on March 29, 1984. The State
elected not to include authority for lle.(2) byproduct material or commercial
low-level waste authority. In November 1987. Utah granted S.K. Hart,

Engineering (Envirocare of Utah) an exemption from the land ownership
requirement for its Naturally Occurring Radioactive Material (NORM) disposal;~ facility. On July 17, 1989, Utah requested an amendment to its Agreement to

i authorize authority for regulating comercial low-level waste (LLW) disposal.
The amendment to the Utah Agreement became effective on May 9, 1990.

In September 1990, Envirocare of Utah, Inc. requested the State to amend its
license to authorize receipt of LLW for disposal. On March 21, 1991, Utah

. granted the request authorizing LLW disposal and again issued an exemption
from the land ownership requirement. The staff reviewed the State's programJ

in April 1992 and determined that the program is adequate and compatible,t

subject to satisfactory resolution of significant Category I comments relating
to the technical quality of licensing actions for the Envirocare low-level

.

radioactive waste disposal license. The staff transmitted their findings to |4

the State on September 2, 1992. Follow-up questions on the exemption from the.

land ownership requirement were sent in a letter dated December 24, 1992. The
State of Utah responded to these letters by letters dated February 12, and'

March 17, 1993. A chronology which includes some additional information is
3 presented as Enclosure 1. "he above mentioned NRC letters are presented as

Enclosure 2. The State of Utah responses are presented in Enclosure 3.
--

,.
|

#,% NOTE: TO BE MADE PUBLICLY AVAILABLE

i |, ' Contact:
Dennis Sollenberger, SP WHEN THE FINAL SRM IS MADE
504-2819 AVAILABLE

8:

gnjg;*_ EnCt0suRE 2
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The Commissioners 2 ,

On September 21, 1992, U.S. Ecology, Inc. filed a petition with the Nuclear
Regulatory Commission requesting that the Commis.aion terminate the Utah
Agreement program for regulating the commercial disposal of low-level
radioactive waste. This petition was noticed in the Federal Register on.

November 13, 1992 (57 FR 53941). The staff actions discussed in this paper
will also resolve the issue raised in the U.S. Ecology petition; however, the
Director's decision addressing the petition will be prepared after the actions
have been completed.

Discussion:
.

Response to the program Review comments - The State of Utah's response to the
.

comments resulting from the April 17, 1992, program review were found to be )
acceptable, except for the justification of the exemption from the land
ownership requirement. The actions cosuitted to in the responses will be
reviewed as part of the next review of the program.

Land ownership Exemption Rationale - The staff, in the December 24, 1992
letter, explained that the government land ownership requirement is based in
part on the likelihood that government will outlast private entities,
>roviding long-term control of the site. This is a key issue with respect to
>oth the active and passive institutional period. The Draft Environmental
Impact Statement for 10 CFR Part 61 states that the most significant concepts ,

|for long-tsra passive institutional control are those of control of the land '

by a governmental organization, land-use restrictions in the form of titles orAlthough active institutional controlsdeeds, and multiplictty of records. ;

cannot be relied upon for more than 100 years, this does not preclude the j
importance of passive institutional controls with respect to the continued

.

protection of health and safety of the public, continued control of the site,
protection of the inadvertent intruder, and protection of the disposal site :

integrity. The staff requested the State of Utah to show through its land
:

ownership exemption rationale that the substitute mechanism would provide
i

adequate controls ccaparable to governmental land ownership, or that the
hazard present at tha site is significantly less than that contemplated by
part 61 because of the nature of the waste being disposed of, and therefore,
the public health and safety will be adequately protected without the land
ownership provision.

State of Utah's Rationale for Its Exemption 'In response to the staff on the I

issue of justification for the land ownership exemption, the State of Utah put
'

forth the concept of providing for a degree of State control of a disposal l

site that would be equivalent to the control provided by the requirement in
the regulations for the disposal site to be located on State or Federal land.%
The objective of the land ownership requirement is to provide for long-term
control of use of the land and to prevent disturbance of the site. The State
presented as part of its rationale the following existing controls: 1

.

Tooele County has zoned the area that the Envirocare site is in as heavy |a. :

manufacturing-hazardous designation.
|

1

.



,
-.-.- - _ __. . - _ _ _ _ _ - . - - .

.':
'

,e .

.

The Commissioners 3
,

b. Because of the mixed waste licenses held by Envirocare, Envirocare has
recorded in the public records of Tooele County an Affidavit which
refers to and incorporates the land use restrictions of 40 CFR
264.117(c) which controls post closure activities at the site.

Envirocare is required under license Condition 36 to provide "as built"c.
drawings every six months. Because of Envirocare's construction
techniques, each generator's waste is segregated from other waste, and
site records to be provided after closure will be detailed.

d. The transfer of site records is specifically directed by UAC R313-25-33,
previously R447-25-33, particularly subparagraph (4).

The State requires that after closure there is a five-year post closure and
maintenance period until the site is transferred to the site owner for
institutiona.1 control. The license Transfer and Termination sections of the
State regulations contemplate that the site operator will transfer and or
terminate its license and turn over the site to a governmental agency for the
control period. Since Envirocare is the site owner and operator, and no
governmental agency is/has been authorized to take title to the site, transfer
and termination of the Envirocare license would not occur prior to the active
institutional control period. Therefore, Envirocare would remain responsible
for the site under the license and the institutional control phase would be

.implemented in that manner.
i

The State required Envirocare te establish a financial surety in the form of a
trust agreement which gives the State exclusive control of the trust fund.
The State requires that the financial surety arrangement shall remain in
effect until the closure and stabilization program has been completed and the '

license has been transferred. Until a transfer of the license occurs, the
surety arrangement remains in effect and will continue to be reviewed. With
the trust fund and the other regelatory and enforcement authorities, the State
will be in a position to take whatever action is necessary to protect the '

public health, safety and property.

The State has also reviewed the use of a restrictive covenant for the
Envirocare site. The State and Envirocare entered into an Agreement
Establishing Covenents and Restrictions
which identifies the site and the purpose (attachment to March 17, 1993 letter)of the licensed' operations at thesite.

Analysis of the State's Rationale - The staff has analyzed the control of the
disposal site for the three time periods that represent the major phases in
the life of a low-level waste disposal site (operations, closure, and post-
closure observation and maintenance; active institutional control; and passive
institutional control periods). This analysis was to determine which
mechanisms, if properly constructed, could provide adequate control in lieu of
government ownership of the land.

Operations, closure, and Post-Closure Observation and Maintenance Period -
The licensee has title to the land and therefore, is responsible for all



_ ___ _ __ _ _ _._ _ _ _. _ . _ _ __ ___.__ ____

| ..\'
-

.
.

:

<i,

! The Commissioners 4

! activities on the site. The licensee has provided a Trust Agreement with the
i State of Utah that provides funds for closure and the post-closure period and

,
i the active institutional control period in the event the licensee is '

i financially incapable of closing the site or abandons the site. The license
j limits the accumulation of undisposed waste to a specific amount that can be

disposed of through the use of the trust funds.

100-Year Active Institutional Control Period - The State has proposed that it,

is exercising control and can continue to exercise control of the site in such:

; a manner that the land ownership is not necessary to protect the public health
and safety from the material that is being disposed of at the site. The State:

| has control of the trust fund that includes the money for the active
institutional control period. If the site owner is not capable of conductinge

the activities required during the active control period the State will carry3

i them out using the money in the trust fund. The State would not need to own
} the site to carry out these activities.
. .

1 Passive Institutional Control Period
control period) - The State has propos(beyond the 100-year active institutional! ed the use of deed annotation as aj method of informing individuals who may wish to use the site in the future

; that the land was used for waste disposal and should not be disturbed. The
j staff found that the mechanism submitted by the State was not specific enough
j to implement the requisite degree of control. The staff has drafted a
i proposed " restrictive covenant" that the State o. Utah could use that would be
j acceptable to the staff. This draft covenant has been informally reviewed by
! the State of Utah and Envirocare of Utah and incorporates comments provided by

the State from both the State and Envirocare. The State proposed that the
i

! covenant be worded to be an addition to the deed restriction previously
j submitted by the State.

! Staff Conclusion on the State's Proposal - The staff has reviewed the State's'

proposal as submitted and has concluded that the two key issues are:
,

a. The sufficiency of the Trust Agreement in mechanism and amount. The
staff previously identified some inconsistencies in the calculation of
the necessary surety amount. The Stat ~e has committed to update the
calculations for the surety amount and this will be verified during the
next review of their program. The total surety amount may not change
significantly but this would eliminate these errors. The Trust
Agreement is a standard trust agreement and would not be considered an
asset of Envirocare in the event of bankruptcy. This will ensure the

icontinued availability of the fund if such an event were to occur. ;

b. The ability to exercise control over the use of the land once the
radioactive material has been disposed of. The staff review of the
specific mechanisms which the State is using to effect this control has

,

shown that the licensing procedures, regulatory and police powers, and '

Trust Agreement are adequate, however, the land annotation did not
provide sufficient restrictions on the future use of the site. The
staff has prepared a proposed " restrictive covenant" for the State's
consideration which the staff would find acceptable. The State's

)
1
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informal review of the staff proposal to use a more specific
" restrictive covenant" has concluded that such a covenant is consistent
with the property law of the State of Utah and could be added to the
existing deed annotation. Although the State of Utah and Envirocare
have informally reviewed this restrictive covenant, there may be some
additional negotiation necessary before it can be formally signed. At
this time, however, there do not appear to be any major legal or policy
problems with implementation of such a covenant.

The staff has prepared a letter (Enclosure 4) which would present thec.
staff's conclusion to the State of Utah. The letter states that, with
the implementation of the restrictive covenant, the State will have

. demonstrated equivalent control of the disposal site to that which would
be provided by the State or Federal land ownership requirement. The
letter also presents the State's commitment to review and update the
surety amount for the Trust Agreement.

Policy Issue - The requirement in 10 CFR 61.59(a) regarding land ownership
specifies that disposal of radioactive waste received from others may only be
permitted on land owned in fee by the Federal or a State government. The
State of Utah has issued an exemption from its State or Federal land ownership
requirement pursuant to URC-12-125, which provides that the State may grant
"such exemptions or exceptions from the requirements of these regulations as
it determines are authorized by law and will not result in undue hazard to
public health and safety or property." This Utah exemption provision isparallel to 10 CFR 61.6.

The staff is recommending in this paper that the State's rationale for this
exemption be found acceptable under the facts as presented by the State of
Utah, i.e., the controls proposed by the State would provide an equivalent
control to State ownership. However, there is nothing unique to the State of
Utah in the cited controls. If the Commission is willing to accept the
rationale that exercising the degree of control demonstrated here by the State
of Utah is an equivalent to Federal or State land ownership, it is likely that
other Agreement States may wish to implement similar exemptions for low-level
radioactive waste disposal sites which they regulate, and States which are
regulated by the NRC may seek the same exemption under 10 CFR 61.6.

The Commission may wish to monitor whether other States are seeking from the
NRC, or other Agreement States are granting, similar exemptions. In that.
case, the Commission should consider conducting a rulemaking to incorporate
into 10 CFR Part 61 a provision that would allow land use controls and other
controls to serve as a substitute for Federal or State ownership of a disposalsite.

Recommendations:

The staff recommends that the Commission:

.

t
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|

Approve:

E 1. The staff's conclusion that, with the execution of the restrictive
covenant, the State of Utah has provided an acceptable rationale for the
issuance of the exemption from the State or Federal land ownership ,

requirement. :

Note:

1. The staff intends to send the letter (Enclosure 4) to Dr. Dianne R.
Nielson, Executive Director, Department of Environmental Quality, upon
Commission approval of the staff's action.

2. The letter requests the State of Utah to submit the final restrictive j

covenant upon its implementation. '

3. The letter presents the State's commitment to review and update the
surety calculations and Trust Agreement to resolve the comments in the
attachment to the December 24, 1992 letter. ,

4. The i 2.206 petition will be addressed separately following the
implementation of the restrictive covenant by Envirocare and the State
of Utah.

Coordination:

The Office of General Counsel has reviewed this paper and has no legal
objection.

_/
KK

s M. Ta #or --

acutive Director
for Dperations

Enclosures:'

1. Chronology for Land Issue in Utah
2. NRC Letters to Utah, 9/2/92 and 12/24/92
3. Utah Letters to NRC, 2/12/93 and 3/17/93
4. Draft Letter to Dr. Nielson

. . _ _ _ ~ - - - - - , . ~ - - - - -_ _ - _ _ . - - - - - - - -- -- ._
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Febmary 12,1993

Carlton Kammerer, Director
State Pmgrams

Office of Governmental and Public Affairs
i U.S. Nuclear Regulatory Commission
! Washington, D.C. 20555
)
j Dear Mr. Kammerer:
i

j This is in partial response to your December 24,1992 letter, wr.siiniig the State's rationale for its
i granting an exempdon to Envimcare imm the site ownership requirements of UAC R313-25-9(2),
i

previously UAC R447 25-9(2). 'Ihis Utah regulation is similar to NRC requirements in 10 CPR Part
) 61.59. "Ihe Utah regulations provide for the girveig of exempdons, UAC R313-12 54, previously UAC

R44712-54, which is consistent with a similar exemption provision in NRC regulations,10 CFR Part
; 61.6. ,

'

!

; Your letter requests we address two general areas of concem, post-closure licensing procedures and the
i institutional controls of the disposal site after closure, in the context of specific questions listed in your
} attachments. The primary purpose for the trust agreement and licensing and institutional cxmtrols is to

provide for the protection of public health, safety, and propeny. Your concems are addressed in the:

j following specific responses to your comments- 1

i

I COMMENT 1
*

| This comment refers to the expected dose to the public after closure as calculated by Rogers and
.

,

| Associates. The following partial response is provided.
:

: 'Ihe Utah Department of Environmental Quality conducted special modelling tests to determine the level ;
j of activity of specific radioactive isotopes that could safely ba disposed of at the Envirocate facility I

j without risk of exposures to the public through any pathway in excess of NRC standards. This modelling
i protocol and the resulting license provisions for isotope-specific limitations on other waste that can be
i

received by Envirocare were for the purpose of providing for the protection of public health, safety, and
; property.
.

<
i The limitations imposed on the nature and radioactivity of the materials which Envimcare is authorized

to receive, and the engineering features designed to reduce post-closme exposures support the findings for,

S:
'

.
N

Printt0 On teCyCitd DeDer

.
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2

granting an exemption. The Envirocare facility is designed and constructed in accordance with the4

j standards in Part 61 which are equivalent to UAC R313-25, previously R447-25. It is located away from
! human population at a site where gmund water contaminadon it not a risk, although the gmund water is

| being protected as if it were usable. It is licensed to receive orJy very low activity materials.
.

Finally, it is important to point out that it is not the State's intention to leave the site "open to unrestricted
use following the 100 year active institutional control period." There is in place significant land use
controls on the site as is more specifically discussed below.1here is no question that government
ownership would result in limits on the likelihood of uncontrolled mysian of the site. The State's
position is that the govemment controls, as discussed below, will also limit future use of the site and limit
the possibility of an inadvertent intruder.

Furthermore, it is important to note the specific circumstances involving the location of the Envirocare
site. Envirocare is located within 300 feet of the Department of Energy Vitro Tailings Disposal site on
the north, and also on the west side, within 300 feet of the proposed 11(c)2 disposal facility currently
under active consideration by the NRC. Federal govemment ownership / control over those two sites will
provide additionalland use control

COMMENT 2

'the comment t.sks for a descripdon ofland use controls in the " absence of govemmental contml." 1here
is no absence of govemmental contml, there is an absence of govemmental ownership. This confusion
between "contml" and " ownership" may be the source of part of the expressed concems.

It is possible to have ownership and exercise no contml. On the other hand, state and local govemment
can and do exercise control over the use of the land without any ownership rights through exercise of
zoning and regulatory authorities. In the pardcular instance of the Envirocare facility, in addidon to the
lice se and regulatory requirements not referenced below, the following controls exist:

a. Tooele County has zoned the area that Envirocare is in as heavy manufacturing-hazardous
(MGH) designation. Enclosed is documentadon on those zoning requirements (Enclosure
1).

b. Because of the mixed waste licenses held by Envimcare, Envirocare has recorded in the
public records of Tooele County an Affidavit which refers to and incorporates the land
use restrictions of 40 CFR 264.ll7(c) which contmls post closure activities at the site
(Enclosure 2).

;

Envirocare is required under License Condition 36 to provide "as built" drawings everyc.
six months. Because of Envirocare's construcdon techniques, each generator's waste is
segregated fmm other waste, and site records to be provided after closure will be detailed,

d. The transfer of site records is specifically directed by UAC R313-25-33, previously R447-
25-33, p slarly subparagraph (4).

>

- - - - - - . - . _ _ - - - - - - - - _ - - - - - . . _ . _ - _ - - - - - -- - - - .
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To be limnsed, mdioactive waste disposal facilities must meet siting criteria estahlichedc.

in UAC R313-25-3, previously R447-25-3, (Enclosure 3). 1

COMMENT 3

'Ihis comment addresses the NRC's concem about licensing procedure and contml The following points
are made:

'Ihis comment can be responded to in part by reference to the govemment ownershipa.

issue. As discussed above, the focus must be on govemment contml. not ownership BE
& In NRC's Draft Environmental Impact Statement regarding 10 CFR Part 61, referred
to in your letter on page 2, the primary concem is govemmental ggggl of the site.
Govemment ownership is provided in the NRC mies as a means of maximizing control.
See DEIS 4.3.6.1, pp. 4-47 through 4 49. But govemment ownership is not the exclusive
means to protect public health and safety through long term contml of the site. 'Ihe Utah
Division of Radiation Control recognized this fact in its Land Ownership Exemption
rational of May 8,1992 in stating that ". private ownership itself does not jigg;gy, relate
to or present undue hazard to public health and safety". While govemment ownership is
related to public health and safety, it is simply not the exclusive means of protecting
public health and safety.

b. License Condition 60 of Envirocare's license and UAC R313-25-14, previously R447-25-
14, establish requirements that Envirocare must meet to apply for a license amendment
that will authorize closure of the facility. Ucense Condition 60 requires one (1) year '

advance notice of anticipated closure and the regulation states that the applicadon for a
license amendment to close the facility shall include "a final revision and specific details
of the disposal site closure plan . ". After review and acceptance of the closure plan, the
Division of Radiation Control will amend the license authorizing closure. After closure,
UAC R313 25-15, previously R447-25-15, prescribes a five (5) year post-closure and,

j maintenance p:riod until the license is transferred to the site owner for institutional
j control. UAC R313-25-16, previously R447 25-16. " Transfer of License" and UAC
. R313-25-17, previously R447-25-17. " Termination of License," presumes that the site
j operator will transfer and or terminate theirlicense authorization and tum over the site to
i a govemment agency for the contml period. Since Envirocare is the site owner and
{ operator, and no government agency is/has been authorized to take title to the site, transfer
j and termination of the Envirocare license would not occur.1herefore, Envirocare's
i owners would remain responsible for the site and the institutional control phase would be

] implemented in that manner.
1

{ 1he issue is, again, control, not ownership orlicensing. The ahemative means of control
| created by Utah through the financial surety and trust agreement give exclusive control
i of the trust fund to the State. R313-25-31(8), previously R447-25-31(8), states that
- " financial or surety arrangements shall emain in effect until the closure and stabilization
I pmgram has been completed. and the license has been transferred". Urtil a transfer of
q the license occurs, the surety arrangement remains in effect and will continue to be

i

l

|
i

. ._
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seviewed to determine the amount necessary to pmtect public health, safety, and property.
With that fund and other regulatory authorities, the State will be equipped to take

2

( whatever action is nemmary to protect the public health, safety, and property.
|

'Ihere is one other factor which signincantly impacts any consideration of the issue of! c.

j govemment ownership of this site. Envirocare is also licensed to receive low level mixed

j waste, meaning material that qualifies as low level radioactive waste under state and

| federal law, and which is contaminated with materials considered hazardous under state
* and federal law. As a result of this licensing and permitting, certain portions of

~ Envirocare's facility are subject to dual reguladon, by the NRC and State under federal
and state radiation control law, and by the U.S. Environmental Protection Agency and
State under the Resource Conservation and Recovery Act (RCRA) and state law. To a
significant extent, the regulatory concem of EPA and the Utah Depamnent of
Environmental Quality under RCRA is identical to that of the NRC and the State under
the Atomic Energy Act, the Nuclear Waste Policy Act, and related statutes and j

zegulatens; the imintian of toxic wastes from the human environment for sufficiently long
periods of time to prevent threats to public health, safety, and property.

RCRA, however, does not impose in any circumstance requirements for goverranental
ownership of hazardous waste disposal sites. RCRA and state hazardous waste laws rely
on siting, design and construction criteria and enforcement mechanisms to protect the
public health, safety, and property which is really identical to the NRC approach. See
UAC R315-3-36 and R315-8-2 and 6. Envirocare's design and construction meets not
only the standards of the NRC and Utah Division of Radiadon Contml, but also the
standards of EPA and the Utah Division of Solid and Hazardous Waste. Punher, any
violations by Envimcare will be subject to enforcement actions under both regulatory
systems. 'Ihese controls are adequate attematives to govemment ownership.

I
COMMENT 4

The relevance of the State's listed enforcement mechanisms (including the issuance of orders, civil
penalties, criminal proceedings, and the State's ability to impound radioactive material) is that these
mechanisms are part of the regulatory system that is designed to ensure protection of the public heahh,

isafety, and property. They do not stand alone. 'they supplement the rights of the State under the license
and the State's radiation control regulations. 'Ihey also supplement the tmst fund which now exceeds $1.4 i

million and is regularly evaluated for adjustment and is under the contml of the State. ;

'Ihe State has not committed to " step in and take over" the site. 'the Utah legislature las not authorized
the assumption of responsibility for the site nor has it authorized the State to take title to the site. 'Ihe
enforcement mechanisms, license, and trust agreemert are not a direct equivalent to govemment
ownership. 'Ihe issue is not ownership]s13g, but control. Taking into account the nature and activity
level of waste being disposed of at Envirocare and the closure requirements and standards, the lista! |

enforcement mechanisms, license, and trust agreement provide the State contml over the site and suppart
the State's decision to exempt this particular facility from the requirement of govemment ownership.

__ _ _ ,
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If Envirocare attempts to abandon the site, the State will have its enforcement measures and licensure
provisions to seguise compilarse by Envirocare. Additionally, the State's most effective tool will be the
trust fund, which is designed to provide the resources to safely complete any disposal and closure activities |
in the event of abandonment. Finally, the State could, should all these safeguards prove not to be
d

i~ , in its discretion, take such additional actions as may be further authorized by law to protect
public health, safety, and property.

If you have any questions regarding these responses, please contact Dane Fmerfrock, Division of Radiation
Control.

Best Regards,

,- t*

YJ
anne R. Nielson, ..D.

Executive Director o

.

Enclosure

\-

|
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(19) " Site ci::sure and stabilization" means those actions that are taken upon completion of |
'* -

operations th:t prepare the disposal site for custodial care and that assure that the disposal site !
*

3

will remain stable and will not need ongoing active maintenance. l,

; .

j (20) " Stability" means structural stability. !
.' I

(21) " Surveillance" means monitoring and observation of the disposal site for purposes of i

visual detection of need for maintenance, custodial care, evidence of intrusion, and compliance;

with other license and regulatory requirements.

j (22) " Waste" means those low level radioactive wastes that are acceptable for disposal in a
land disposal facility. For the purposes of this definition, low-level waste has the same meaning

} as in the Low-Level Radioactive Waste Policy Act, P.L. 96-573, that is, radioactive waste not
i classified as high-level radioactive waste, transuranic waste, spent nuclear fuel, or byproduct

material as defined in section 11 e.(2) of the Atomic Energy Act (uranium or thorium tailings
; and waste).

(23) ' Treatment" means the stabilization of waste or the reduction in volume of waste by a;

chemical or a thermal process.
6

(24) " Land Disposal Facility" means a facility where wastes are kept, mamtained, stored, or
! held for a period exceeding one year.
i

j R447-25-3 Siting Criteria and Pre-LW3 Plan Approval for Commercial Radioactive Waste ,

j Disposal Pacilities. !

! (1) Each person proposing to construct or operate a commercial radioactive waste disposal
| facility, including waste incinerators, must obtain a plan approval from the Bureau of Radiation j

Control prior to applying for a license. No plan may be approved that does not meet the siting !

criteria and plan approval requuements contained in R447-25 3. l

(2) The siting criteria and plan approval requirements in this section apply to prelicensing plan
aproval applications that have been submitted and that have not yet been approved, as well as
al future applications.

i

,

1

(3) Treatment and disposal facilities, including commercial radioactive waste incinerators, may i
not be located: 1

(a) within or underlain by:

. (i) national, state, and county parks, monuments, and recreation areas; designated
wildemess and wildemess study areas; wild and scenic river areas;.

(ii) ecologically and scientifically significant natural areas, including wildlife
management areas and habitate for listed or proposed endangered species as designated
pursuant to federallaw;

(iii) 100 year floodplains;

.

25-2a
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;

(iv) 200 ft. of Holocene faults;'

-

,

(v) underground mines, salt domes and salt beds:

; (vi) dam failure flood areas:

(vii) areas likely to be impacted by landslide, mud flow, or other earth movement,
unless adverse impacts can be reasonably mitigated;

(viii) farmlands classified or evaluated as " prime", " unique", or of " statewide
importance" by the U.S. Depamnent of Agricultural Soil Conservation Service under the
Prime Farmland Protection Act;

(ix) five miles of existing pemtanent dwellings, residential areas, and other habitable
stmetures including, schools, churches, and historic structures;-

(x) five miles of surface waters including intermittent streams, perennial streams, rivers.
lakes, reservoirs, estuaries, and wetlands.

(xi) 100 ft. of uranium mill tailings piles;

(xii) 1000 ft. of archeological sites to which adverse impacts cannot reasonably be
mitigated;

(xiii) recharge zones of aquifers containing ground water which has a total dissolved
solids content ofless than 10,000 mg/1;

(xiv) drinking water source protection areas designated by the State Drinking Water
Committee;

(b) in areas:

(i) above or underlain by aquifers containing ground water which has a total dissolved
solids content of less than 500 mg/l and winch do not exceed state ground water
standards for any containment;

(ii) above or underlain by recharge zones of aquifers containing ground water which has
a total dissolved solids content of less than 3000 mg/1;

'

(iii) above or underlain by aquifers containing ground water having a total dissolved
solids content of less than 3000 mg/l and within State ground water quality standards;-

(iv) above or underlain by aquifers containing gmund water which has a total dissolved
solids content between 3000 and 10,000 mg/l where the distance fmm the surface to the
ground wateris greater than 100 ft.;

(v) areas subject to the lowering or collapse of the land surface, either locally or
regionally such as areas of extensive withdrawal of water. gas, or oil:

1

25-2b
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8 (vi) areas cbove or underlain by weak and unstable snils, such as soils that lose their
ability to support foundations as a result of hydrocompaction, expansion, or shrinkage;

.

(vii) areas.above or underlain by karst terrains.

(4) Incinerators with an associated ground disposal facility may not be located above aquifers
containing ground water which has a total dissolved solids content below 500 mg/1. Incinerators
without an associated ground disposal facility may not be located above aquifers containing
ground water which has a total dissolved solids content below 3000 mg/1.

(5) No facility may be located within a distance to existing drinking water wells and watersheds
for public water supplies of one year gmund water travel time plus 1000 feet for incinerators
and of five years ground water travel time plus 1000 feet for land disposal facilities.

(6) The plan approval application most include hydraulic conductivity and other information
necessary to adequately determine the one or five year ground water travel distance, as
applicable.

1

(7) *Ihe plan approval application must include adequate studies to determine whether ground
water aquifers exist in the area of the proposed site and the quality of the ground water of all
aquifers identified in the area of the proposed site.

(8) The Bureau may require the applicant to conduct vadose zone or other near surface
monitoring if the Bureau detemunes it is reasonably necessary to support of confinn
information provided in the plan approval application.

(9) Emergency response and safety. -

(a) The
services, plan approval application shall address the availability and adequacy of emergency

includmg medical and fire response. 'Ihe application shall provide evidence that
the applicant has coordinated emergency response plans with local and regional emergency
response resources. A plan approval application must demonstrate reasonable availability of
emergency services, including medical and fire response services.

(h) The plan approval application shall include emergency response plans for responding to
emergencies both at the site and involving wastes being transported to and from the site
within the state. Details of the proposed emergency i=p= +: plan shall be given in the plan
approval application and will be stipulated in the plan approval and radioactive materials
license.

I

(c) The plan appmval application shall pro
the radioactive wastes to be L..eperted. posed transportation routes within the state forNo proposed plan may be approved which,

proposes that radioactive waste be transported on roads or bridges where weight restrictions
would be exceeded. No pn+ sad alan may be a proved which unreasonably poses adverse
impact or risk of hann to inhabitec areas. The p an approval application shall address risks
to mhabited areas, including both residential and non-residential areas; the width. condition.
the types of roads to be used; roadside development on pmposed routes: seasonal and
climatic factors which may affect safety; attemate emergency access to the facility: the type,
size, and confi uration of vehicles proposed to haul wastes: transportation restrictions onF
proposed routes; and the transportation means and routes available to evacuate the
popuh. tion at risk in the event of accidents, including spills and fires.
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(10) Siting Authority. The Bureau recoFnizes that Tities 10 and 17 of the Utah Code gives ,

cities and counties authority for local use planrung and zoning. Nothing in R447-25 3 precludes
cities and counties from establishing additional requisements as provided by applicable state and
federa! law.

R447-25-4 License Required.

(1) No person may receive, possess, and dispose of waste received from other persons at a land
disposal facility unless authorized by a license issued by the Bureau pursuant to this chapter,
and R447-22 of these rules.

(2) Each person shall file an application with the Bureau pursuant to R447-22-32 of these rules
and obtain a license as provided in tids chapter before commencement of construction of a land
disposal facility. Failure to comply with this requirement may be grounds for denial of a license.

R447-25-5 Cornent of Application.

In addition to the requirements set forth in R447-22-33 of these rules, an application to receive
from others, possess, and dispose of wastes shall consist of general information. specific technical
infomiation, institutional information, and financial information as set fonh in R447-25-6 through
R447-25-10.

.

R447-25-6 GeneralInformation.

The general information shall include each of the following:

I(1) identity of the applicant including:

(a) the full name, address, telephone number, and description of the business or occupation
of the applicant;

(b) if the applicant is a partnership, the name and address of each panner and the principal
location where the partnership does business;

(c) if the applicant is a corporation or an unincorporated association;

(i) the state where it is incorporated or organized and the principal location where it
does business; and

(ii) the names and addresses of its directors and principal officers; and'

(d) if the applicant is actin 5 as an agent or representative of another wrson in filing the
appliention, all information required under R447-25-6(i) must be supp ied with respect to
the other person.

(2) Qualifications of the applicant shallinclude each of the followhig;

|
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607 FocartrNTH $Taret. N.W. . WASHINGTON, D.C. 2000$.2011 (202)628-6600

ANTHONY J. THOMPSON
September 21, 1992

.

Mr. James M. Taylor
Executive Director for Operations
. United States Nuclear Regulatory

Commission
11555 Rockville Pike
Rockville, MD 20852

Res Petition for Review of Utah's Agreement State
Program

Dear Mr. Taylor:
(
j Please find attached US Ecology's petition for review and
! revocation of Utah's agreement state program for failure to
f require state or federal site ownership at the Envirocare of

Utah, Inc., low-level radioactive waste facility. This
petition and request are submitted under 10 C.F.R. $ 2.206,
pursuant to the express representations of the United States
Nuclear Regulatory Commission ("NEC") in US Ecoloav v._
Northwest Interstate Commact on Low-Level Radioactive Waste
Manacement. et al., No. C92-50916 (W.D. Wash.), that this
section provides US Ecology with an appropriate avenue of
relief. In accordance with the recommendations of Judge
Robert J. Bryan of the United States District Court for the
Western District of Washington, US Ecology urges NRC to act as
quickly as possible on this petition.

US Ecology would be pleased to provide any additional
information in support of this petition that you or members of
your staff may deem necessary or helpful. US Ecology also
requests the right to participate in any hearing that NRC may
hold regarding this issue. Please do not hesitate to call me
at (202) 434-1618 if you should have any questions or comments
regarding this petition.

Sincerely,

/ m

Anth J omp n -

Cou s US ogy, Inc.

[138134XM/DA922310.054]
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BEFORE THE UNITED STATES ;

NUCLEAR REGULATORY COMMISSION

September __, 1992

PETITION OF US ECOLOGY, INC. FOR REVIEW AND
SUSPENSION OR REVOCATION OF UTAH'S AGREEMENT STATE

PROGRAM FOR FAILURE TO REQUIRE STATE OR FEDERAL SITE
OWNERSHIP AT THE ENVIROCARE OF UTAH, INC. LOW-LEVEL

RADIOACTIVE WASTE FACILITY

Introduction

Pursuant to 10 C.F.R. S 2.206, US Ecology, Inc., hereby

petitions the United States Nuclear Regulatory Commission

("NRC") to revoke or suspend Utah's agreement state status

under section 274 of the Atomic Energy Act for failure to
|

require federal or state land ownership at the Envirocare of

Utah, Inc., low level radioactive waste ("LLRW") disposal

facility. Under both Utah's agreement state program and the

federal LLRW regulatory program, LLRW may not be disposed of i

|

on privately-owned land unless a state or federal government I

has formally expressed a willingness to accept title to the |

facility at site closure. Utah Admin. R. 313-15-302 and 10

C.F.R. SS 61.14, 61.59. The Envirocare site is located on

privately-owned land, and neither Utah nor the United States

Department of Energy has agreed to or expressed any

willingness to accept title to the site. See Attachment A at

1-1 and 1-2; ggg also Attachment F at 3.

[138136/DA922310.0541
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Utah's licensing of the Envirocare facility on privately-
owned land and the continuing receipt of LLRW there violates

federal law and jeopardizes public health and safety in Utah. |

For these reasons, US Ecology, Inc., which operates the LLRW

disposal facility at Richland, Washington, and which is

injured by the failure of NRC and Utah to insist upon state or

federal government ownership at the Envirocare facility,
hereby requests that the NRC initiate appropriate

proceedings -- including initiation of any necessary or
relevant hearings -- to suspend or to revocate Utah's

agreement state status under section 274 (j) of the Atomic |

Energy Act, 42 U.S.C. S 2021(j), as necessary to protect

public health and safety in Utah.

This request is submitted in accordance with the

recommendations of Judge Robert J. Bryan of the United States

District Court for the Western District of Washington in MS
Ecoloav. Inc. v. Northwest Comoact Committee, No. C92-5091B

(W.D. Wash.) See Attachment B. In that action, US Ecology

has filed suit against the Northwest Interstate Compact on Low

Level Radioactive Waste Management, the state of Utah and the

,

NRC for numerous violations of the Low-Level Radioactive Waste
|

| Policy Amendments Act and the Atomic Energy Act. The
|

violations alleged in the complaint include NRC's failure to

4

[13813-0006/DA922310.0541 -2- 9/1s/92
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insist that Utah and Envirocare comply with the site ownership
requirement.

|

On July 2, 1992, Judge Bryan dismissed without prejudice
|US Ecology's site ownership claims against NRC, ruling that US |

'

|

Ecology must exhaust its administrative remedies before

bringing an action in court against NRC. However, Judge Bryan |

specifically noted that his dismissal was without prejudice

"to any other grounds to have them (i.e., the claims against

the NRC) in.the case that may arise in the future." Sam

Attachment B at 3. Moreover, Judge Bryan also made the

following recommendations to NRC and US Ecology:
.

It would be my recommendation that US Ecology, |
as soon as possible, file some sort of formal
complaint or petition with the NRC asking the
NRC for the relief, whatever relief they
request or for whatever sort of a hearing they
might request stating the grounds, so that the
issue is squarely before the Nuclear Regulatory
Commission.

I would urge the Commission not to wait
for that but to proceed sua sponte on the
information they now have and on the petition '

or complaint, if and when it comes, to
determine whether a hearing on these issues is
appropriate, and to make that determination as
soon as they can and to make it formally so
that if they choose not to proceed with a
hearing, the plaintiffs here will have an
opportunity to ask the circuit for whatever
relief might be appropriate. And so that if
there is to be a hearing, it can be processed
promptly. So I hope the Commission will move
on the basis of the information they have now,
along with any other information they get, to
make their preliminary decision of whether they

[l3813-0006/DA922310.0541 -3- 9/I8/92
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should have a formal hearing under the
regulatione.

|
If there is to be a hearing, I would urge

|and recommend and request and hope for rapid
iprocessing of that hearing. The reason I would i

request that and ask that the Commission not
sit on its hands on this deal, is that it does
seem to me that, depending on action of the

| Commission, if they take action, that the
issues in this case may be substantially
narrowed. It certainly would be helpful to me

j if the Commission would do whatever they're
'

going to do before we get to trial in this j
| case.

| |I
r '

Oral Opinion of Judae Robert J. Bryan, granting Defendants'

| Motion to Dismiss (July 2, 1992) in US Ecoloav. Inc. v.
Northwest Comoact Committee, et al., No. C92-5091b (W.D. Wash.

|

1992) (Attachment B) at 4-5. I

Based on these recommendations, US Ecology submits this

| request and asks that NRC expeditiously review the adequacy

and compatibility of Utah's agreement state program in light

of Utah's failure to require federal or state site ownership
:

at Envirocare or to adequately justify waiver of the

requirement. This petition is submitted under 10 C.F.R.
|

| 5 2.206 pursuant to the express representations of the NRC

I before Judge Bryan that section 2.206 would provide an
!
'

appropriate avenue of relief for US Ecology to pursue its site

ownership claims. Egg Attachment C at 8. In addition, Judge

Bryan has asked NRC to move as quickly as possible to process

j this petition. 10 C.F.R. S 2.206(b) specifically notes that

[13813-0006/DA922310.054] -4- 9/18/92
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| NRC shall act within a " reasonable time" to process a request
for relief. Therefore, US Ecology requests that NRC act as

expeditiously as possible to process this petition. US

Ecology also requests the right to participate in any future

hearings before NRC regarding this issue.

Discussion

A. BACKGROUND: UTAH'S WAIVER OF THE SITE OWNERSHIP jj

i REQUIREMENT |

! l
Under Section 274 of the AEA, 42 U.S.C. S 2021(b) , NRC ;

i
may enter into agreements with

the Governor of any state, providing for
i discontinuance of regulatory authority of the

commission . (and] (d]uring the. . . . . .

duration of such an agreement, it is recognized
that the state shall have authority to regulate
the materials covered by the Agreement for the
protection of public health and safety from
radiation hazards. &

To enter into such an agreement, NRC must find that "the state

program is . . compatible with the Commission's.

program . and . is adequate to protect the public. . . .

health and safety with respect to the materials covered by the

proposed agreement." 42 U.S.C. S 2021(d) (2) .

| NRC entered into an agreement with Utah on April 1, 1984.
|

| Egg 49 Fed. Reg. 14,460 (April 1, 1984). The Utah regulatory
i

| [138136/DA922310.054] -5- 9/18/92
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requirements for LLRW are essentially identical to the federal

LLRW requirements found at 10 C.F.R. S 20 and 10 C.F.R. S 61.

In order to make the Utah agreement state program

compatible with federal requirements, Utah's regulations

include a provision requiring state or federal land ownership

at LLRW sites. Utah Admin. R. 313-15-302. Utah's agreement

state program also contains a provision allowing it to grant

exemptions or exceptions to rules "as it determines are

authorized by law and will not result in undue hazard to

public health and safety." Utah Admin. R. 313-12-54 (formerly

Utah Admin. R. 447-12-54). A similar provision is found in

the federal regulations at 10 C.F.R. S 61.6. On March 8,

1991, the Utah Bureau of Radiation Control "on its own

iniative" granted an exemption from the site ownership

requirement for the Envirocare site pursuant to Utah Admin. R.

447-12-54 (currently Utah Admin. R. 313-12-54). Egg

Attachment A at 1-2. -

l

|

Utah has justified its waiver of the site ownership

requirement on three grounds. First, Utah noted that the Utah

Code does not provide for the " assumption of ownership" by the

State. Ist at 1-2. Second, Utah alleges that the site

ownership issue does not "directly relate to issues of public

health and safety." 141 Third, Utah claims that "a sound

[13813-0006/DA922310.054] -6- 9/18/92



. . _ _ . _.

su:ety" arrangement exists. 141 As noted in US Ecology's

Memorandum in Opposition to the Utah Defendant's Motion to

Dismiss filed in US Ecoloav. Inc. v. Northwest Interstate
Comoact, none of these justifications withstands scrutiny.

Egg Attachment D at 20-23.

First, Utah's refusal to accept title to the LLRW

disposal site does not justify its failure to require

compliance with the site ownership rule. In fact, even if

Utah does not have the ability to accept site ownership, the

United States Department of Energy does. Utah cannot excuse

its failure to require site ownership by insisting that it is

powerless to remedy the situation. At a minimum, the Utah

Division of Radiation Control retains the ability to deny the

site license until either Utah or DOE agrees to accept title.

Second, NRC's site ownership requirements at 10 C.F.R.

SS 61.14 and 61.59, as agreed to by Utah on April 1, 1984, are

fundamental elements of NRC's institutional control program

that is specifically designed to protect long-term public

health and safety at LLRW disposal sites. Neither Utah nor

NRC can credibly claim that site ownership does not "directly

relate" to public health and safety. Indeed, NRC did not deny

that site ownership is directly related to public health and

safety at oral argument before Judge Bryan. More importantly,

|

[13813-000&DA022310.054] -7- 9/18/92
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NRC's own documents indicate that this is the case. 333

Attachment E at 3-11. And, finally, even Envirocare's

principal Mr. Semnani agrees that the " land ownership

requirement of NRC-24-135 [ currently Utah Admin. R. 313-15-

302] supports the protection of public health and safety or

property." See Attachment F at 2.

In order to protect public health and safety from the

long-term hazards associated with radioactive waste that can

persist anywhere from 300 to 500 years, NRC has had a long-

standing requirement that LLRW may only be disposed of on land

owned (or to be owned) by either a state or the federal

government, institutions that are more likely to be stable and

long-lived than commerical entities. The site ownership

requirement is a keystone in the " institutional controls"

portion of NRC's system for reducing potential long-term

hazards presented by radioactive waste. This requirement has

been in NRC regulations for radioactive waste since the

inception of commercial LLRW disposal. Een 46 Fed. Reg.

; 38,085 (July 24, 1981).
;

The current federal site ownership requirement is found

at 10 C.F.R. S 61.59 which flatly states that:

; Disposal of radioactive waste received from
) other persons may only be permitted on land
! owned in fee by the federal or a state

government.
i

[13813-0006/DA922310.054] -8- 9/18/92
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| 10 C.F.R. $ 61.59. Egg also Utah Admi.n. R. 313-15-302.

In order to give the site ownership requirement effect,
1

NRC regulations require the facility license issued by NRC to
;

be transferred to the state or federal landowner upon '

termination of operations. 10 C.F.R. S 61.30. Thereafter,
1

the state or federal government becomes an NRC licensee

responsible for the site. Id2 Where a proposed disposal site ]i

is on private land, a license applicant must submit a

certification that arrangements have been made for future

assumption of ownership by a state or federal government |

entity orlor to beginning operations. 10 C.F.R. S 61.14 (b) . I
1

The site ownership requirement is also explicitly

recognized under federal statute. Under the Nuclear Waste

Policy Act of 1982, Pub. L. No. 97-425, 42 U.S.C. S 10101 at

E22.,

The Secretary (of the Department of Energy]
I shall have the authority to assume title and

| custody of low-level radioactive waste and the
land on which such waste is disoosed of, upon'

request of the owner of such waste and land and
following termination of the license issued by
the commission for such disposal, if the
Commission determines that -

(A) the requirements of the Commission for site
closure, decommissioning, and decontamination
have been met by the licensee involved and that
such licensee is in compliance with the!

provisions of subsection (a) of this section;

il38136/DA922310.054) -9- 9/18/92
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;

(B) such title and custody will be transferred
to the Secretary without cost to the Federal
Government; and

(C) Federal ownership and management of such
site is necessary or desirable in order to
protect the public health and safety, and the
environment.

42 U.S.C. S 10171(b) (emphasis added). As discussed more

fully below, by promulgating regulations embodying the site

ownership requirement, NRC has determined that federal or

state ownership is necessary to protect public health and
:

safety.1 -

|
| Current NRC regulations for the land disposal of LLRW, |

found at 10 C.F.R. 61, were first proposed on July 24, 1981.

46 Fed. Reg. 38,081 (July 24, 1981). In the preamble
i

discussing the proposed LLRW requirements, NRC explained the

site ownership requirement as follows:

Federal or State government ownership of land
for disposal of waste at a land disposal

| facility has been a requirement in the
'

Commission's regulations (10 C.F.R. 20.302)
since the inception of commercial disposal
operations. This requirement is being
continued to assure adequate control of the
disposal site after closure and to reduce the

IDOE is not recuired to accept site ownership under 42 U.S.C.
S 10171. Instead, NRc regulations require that arrangements be made for
acceptance of site ownership prior to licensing in order to preclude doe
from refusing to accept title at closure. Egg 10 C.F.R. S 61.14.i

! Envirocare's failure to seek such an arrangement, particularly in light of
j Utah's refusal to accept title, is difficult to justify.

!

| [13813N/DA922310.054] -10- 9/18/92
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potential for inadvertent intrusion. (Egg
$ 61.59.)

46 Fed. Reg. 38,085 (July 24, 1981). However, the requirement

that the site be located on federal or state land was part of I

the Atomic Energy Commission's (AEC's) original program for |
!

regulation of commercial LLRW disposal sites established in I

,
February, 1961. NRC Draft Environmental Impact Statement on

!

| 10 C.F.R. Part 61 "Licensino Recuirements for Land Discosal

Radioactive Waste" NUREG-0782, Vol. 2 (1981) at p. 1-9 ||

| !

(hereafter "NRC DEIS"). I

As is evident, site ownership is specifically designed to
|

reduce the possibility of inadvertent intrusion into the waste

site over the extremely long time frames that radioactive |
l

waste remains hazardous and to ensure that some responsible

public entity maintains control over the site well after the

time a private corporation may have ceased to exist. These

! concerns are undeniably concerns that directly relate to
|

| public health and safety.

In its draft environmental impact statement for the Part

61 LLRW regulations, NRC further explained the rationale

behind the site ownership requirement. According to NRC:

Probably the most significant concepts for
long-term passive institutional control
measures are those of control of the land by a
governmental organization, land-use,

e restrictions in the form of titles or deeds,

il3813-0006/DA922310.0541 -11- 9/18/92
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.

and multiplicity of records. As civilizations
'

have evolved over the centuries, societies have
characteristically erected superstructuresi

j (governments) to perform services -- for
; example, protection of life, health, and

property -- which are less conveniently,

performed by individuals. Among the function
performed by governments are control of titles>

'
to and uses of property. Placing the long-term

i control of a disposal site into the hands of.a
i government organization helps to ensure that
i such motives as profit and loss do not lead to
} possible abandonment of the property, or sale
; for inappropriate uses.
;

Idu at_4-49.
,

1,

; And, again, in the NRC DEIS explaining this requirement,

NRC stressed that site ownership is a key element in the j

overall system of institutional controls designed to protect

public health and safety. According to NRC:

By permitting use of federal or state land or
,

accepting title to the land, the government i
agency has accepted responsibility for
long-term institutional control of the
site . For most land disposal

'

. . .

facilities, reliance is placed on the
institutional control and without it-the oublic
health and safety cannot be assured . In. . .

view of the reliance on institutional controls
and the potential need for reassessing the
control program, licensing for landowner was
judged necessary for the Commission to fulfill
its responsibilities.

***

The option selected is transfer of the site
license to the site owner (i.e., the federal or
a state government] Active. . . .

institutional care will be necessary to orotect
the oublic health and safety for a finite
period.

!!381M006/DA922310.054) -12- 9/18/92
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NRC DEIS at 8-6 - 8-8 (emphasis added). NRC's documents,

therefore, demonstrate that public health and safety concerns
lie at the heart of the site ownership requirement.

|

Utah has exempted the Envirocare facility from the site
ownership requirement under Utah Admin. R. 313-12-54, which

provides Utah with authority to grant exemptions or exceptions

"as it determines are authorized by law and will not result in 1
i

undue hazard to public health and safety . Id2 Utah's"
. . .

i rationale for granting this exemption flies directly in the I
l

face of this provision and relevant federal regulations. Utah |

claims that the site ownership requirement is not "directly j|

related" to public health and safety. This claim is not

explained or justified by Utah and cannot withstand even
I

minimal scrutiny.
|
|

The primary, if not exclusive, motivation behind

I requiring federal or state governments to burden themselves

with site ownership is to protect public health and safety for
as long as institutionally possible. The clear command of

NRC's regulations, preambles and relevant Environmental Impact
i

Statements is to require state or federal site ownership at i

LLRW sites. In spite of this fact, Utah has taken away with '

one hand what it promised to give with the other: by waiving

i

,

| Il3813-0006/DA922310.054] -13- 9/18/92 |
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"on its own initiative" a clear requirement it agreed to

| promulgate (and did promulgate) in its own regulations.

LLRW is currently being received at the Envirocare site

in Utah. Under the status quo, it will remain there as a

potential hazard to publiu health and safety for the next

several hundred years and without adequate assurance of future

government involvement or control. NRC must act to correct

this situation.

NRC has an obligation to protect public health and safety

in Utah under the Atomic Energy Act. Although it has

delegated this responsibility to Utah, it retains an

obligation under the law to make sure that Utah's program is

" compatible" with the federal program. Egg 42 U.S.C. S 2021.

Where NRC has promulgated a rule designed to protect public

health and safety, it cannot allow an agreement state to waive

such a rule by simply deciding that the requirement is

unnecessary. NRC jeopardizes its own credibility and the

integrity of the agreement state program by allowing this

situation to continue. Unless NRC is willing to contradict

its own previous positions and characterize the site ownership

as a mere procedural requirement that may be waived at will --

thereby essentially abandoning the site ownership requirement'

|

[13813M/DA922310.054) -14- 9/18/92
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1entirely -- it must suspend or revoke Utah's agreement state

program in order to protect public health and safety.

Finally, Utah's last excuse for not requiring site
ownership -- that a " sound" surety arrangement exists -- is !

unjustified and inconsistent with the federal program. As NRC

is well aware, site surety and site ownership are two distinct
requirements: both are necessary to protect the public health

and safety. Site ownership is required to assure long-term
site care by a responsible government institution. The

governmental institutional care program includes physical
1

control of site access, environmental monitoring and custodial

care of the disposal units. Egg Utah Admin. R. 313-25-28.

The responsible government institution is expected to perform
I
:

these tasks. 142
i

In contrast, site surety requires a site operator to j
lprovide funds to pay for site closure and for government '

control following closure. See Utah Admin. R. 311-25-30, 31,

32. Indeed, one of the criteria for transfer of title and
i

custody of LLRW to DOE under the Nuclear Waste Policy Act is |
1

that it be "without cost to the Federal government." 42

U.S.C. S 10171(b) (B) . Because there is no requirement or

assurance that a private corporation will exist after 50-100
;

!years, site surety cannot substitute for government ownership. !

Il3813-0006/DA922310.054) -15- 9/18/92
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Par this reason, 10 C.F.R. S 61.63 expressly addresses

" Financial assurances for institutional controls," to assure

adequate funding during the period of not more than 100 years

following transfer of control from the licensee to the.

. governmental owner of the site. Egg $ 61.59(b). Federal or

j state site ownership constitutes the best institutional bet

j that regardless of funding, some entity will be present to
:

take long-term responsibility for the site.

Moreover, site surety at the Envirocare site is a paltry;

$779,000. Attachment A at 10-1. Utah documents indicate that

I this amount will cover only the cost of disposing of LLRW

still in storage at the time of site closure and the costs of

; 30 years of post-closure monitoring. Egg Attachment A at
;

10-11. After 30 years, the surety will not provide money for;
!

j on-going site control and surveillance. By comparison, US
!

Ecology has posted more than $20 million in site surety for

its Richland site.

.

Utah cannot credibly claim that placing $779,000 in
,

i
j escrow ensures that Utah's public health and safety will be
i

protected over the next 100 years and beyond, especially if
,

s

there is no state or federal site ownership. Utah's illegal

waiver of the site ownership requirement cannot be justified

so easily. By existing standards Envirocare's site surety

03813-0006/DA922310.054] -16- 9/18/92
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arrangement would probably be insufficient even if federal or

state site ownership did exist. In the absence of federal or |

l
state site ownership, it is clearly insufficient. Indeed, in

the absence of federal or state ownership if surety were to be

considered an adequate substitute, presumably it would have to

be several times larger than ordinary. Envirocare surety is |

not even sufficient by average standards, and it certainly is

not large enough to take the place of site ownership over the !

100-year and beyond post-closure time frame contemplated under
1

*

l10 C.F.R. S 61,
|

|
'Utah's failure to require site ownership at the

Envirocare facility has already had a serious impact on the

overall LLRW regulatory system. Other states (such as
Nebraska) that are seeking to site LLRW facilities, have used

Utah's example to argue that federal or state site ownership l

is not required. Similar issues have come up in California.

Prior to Envirocare, all LLRW disposal sites, including all of

US Ecology's sites, were subject to state or federal site

ownership. Any state that is considering the siting of a LLRW

disposal site will naturally seek to avoid accepting title to
|

the site.

Site ownership provides important protection against the

real possibility of site abandonment. Although Utah has

[13813M/DA922310.054] -17- 9/18/92
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suggested that it would be responsible for the site in any

event, such a claim cannot be relied upon. That claim seems
4

somewhat hollow when in the same breath the state has

indicated it has no authority under state law to assume title

and custody of the Envirocare site. It is possible that if

the site were abandoned, it could become a superfund site.

This would mean, of course, that all of the generators who had

relied on NRC stewardship to assure adequate site controls

would be in the position of having to pay again for site

closure as potentially responsible parties (PRPs). And, Utah !

although likely a PRP, would be shifting the burden to others |

by virtue of its decision to waive the NRC and Nuclear Waste

iolicy Act's requirements.

US Ecology has complied with the site ownership

requirement at all its sites at considerable expense. Ucah's

failure to require site ownership injures US Ecology by

providing Envirocare with an unfair competitive advantage

gained through violation of applicable law. This failure

jeopardizes the long-term public health and safety in Utah and

undermines public confidence in both NRC and the LLRW disposal

industry. NRC cannot justifiably allow this situation to

continue.

[13813-0006/DA922310.054] -18- 9/18/92



_. __

.

For these reasons, US Ecology hereby requests that NRC

take any and all actions that are necessary and appropriate

under the law to ensure that Utah and Envirocare comply with

applicable site ownership requirements. La accordance with

Judge Bryan's recommendations, US Ecology urges NRC to act on

this petition as quickly as possible. In the event that NRC

| determines that further information is necessary or desirable,

US Ecology would be pleased to cooperate.

Respectfully submitted,
/ --~s

Anthony J. A pso
PERKIN I

Suite 00 |
607 Fou eenth Street, N.W.
Washington, D.C. 20005-2011
(202) 628-6600

Attorney for US Ecology, Inc.

September sdJ/ ,7 1992
)

I

i

i
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I. PROPOSED ACTION
.

'

Bv amendment application dated September 20,1990, Envirocare of Utah. Inc..
r4 quested an amendment of Radioactive Matedals License No. UT 2300249
authorizing additional types of radioactive waste for disposal at its NaturallyOccurnng Radioactive Materials (NORM) waste disposal site. The proposed
amendment is to authorize the licensee to receive and dispose of certam b
source, and special nuclear materials in specified limited concentrations. yproduct,

II. BACKGROUNDINFORMATION

In February 1988, a license (Radioactive Material License No. UT 2300249) was
issued by the Utah Bureau of Radiation Control (UBRC) to Envirocare of Utah,Inc.,
(the licensee) authorizing the licensee to dispose of NORM by land burial at a desert

!location 85 miles west of Salt Lake City, Utah. (These are radioactive materials not I

regulated by the Federal Atomic Energ
radioactive wastes for disposal include:y Act of 1954, as amended.) Conceptually, the t

1.
Contaminated soils and structural debris from remedial action activitiesundettaken by vadous state or federal agencies.

2. Industrial processing wastes where enhancement of NORM had occurred
to the point when it was desirable or mandated that it be placed in a
regulated disposal facility; or

3. Other mill processing tailings, etc. as appropdate.
,

Physically the wastes are dry,i.e. no free standing water is vermitte.d in the shippingcontainer, and sandy soil like in texture. Also ine uded for d isposal are structural
debris such as concrete. asphalt and other building materials. As previously
mentioned. the radiologic constituents are those that are naturally occurring in thebios

phere, the most abundant being primordial uranium and thorium and their decayprod ucts

The engineering design employed by the licensee is above grade embankment,
anchored into the surrounding native soils by a seven (7) foot deep excavation. This
design is a modification of a U.S. Department of Energy / State of Utah design used to
permanently dispose of 3.2 million yards of uranium mill tailings for a Salt Lake City
abandoned uranium mill site. The bottom of the excavation is scariSed and
compacted to form a leachate battier (liner). The entire complex will be covered with
native soils as a radon barrier and rock riprap for an erosion as well as a human
intrusion barrier.

In accordance with the licensee's application and the UDRC rules, the licensee has
implemented personnel and environmental monitoring programs intended to
demonstrate regulatory compliance and that neither the employees nor the local
environs are affected in any adverse manner by the license activities. (Copies of the
environmental monitoring reports and personnel monitoring data are available et the
UBRC.) To date. no upward trends in occupational radiation doses or releases from
the site, have been noted.

-1-
,
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IIL CUhrtENT STATUS OFDISPOSAL ACTIVITIES
*

Ac, of December 31.1990, the licensee has received and disc ,lume of wastes involveded of waste from
industrial and governmenul agency generators. The total vo
is approximately 1.22 x 100 cubic yards.

,
,

IV. REGULATORY AUTHORITY
,

; Public Law BG 373, dated September 23,1959, amended the Atomic Energy Act of
1954 by the addition of a new Section 274," Cooperation with States." The amended,

! Act provides a role for the states in the re rulation of nuclear materials and a
i statutory basis under which the U.S. Nuc ear Regulatory Commission (NRC) would
i discontinut and the states could assume, througli agreements, certain NRC'

regulatory authority. The mechanism by which a state assumes such responsibilities.

j is an Agreement between the NRC and the Governor of the state. Before a state can
become an "A greement State," the Governor must certify that the state has ai

! program for t:1e control of radiation hazards adequate to protect the public health and
i safet y. In addition, the NRC must determine that the state's program is in accord

with 'the requirements of Subsection (o) of Section 27 and is in all other respects;

j compatible with NRC's program for the regulation of the matedals covered by the
proposed agreement, and is adequate to protect the public health and safety with:

! respect to such materials.
l

On March 29.1984, the Governor'of Utah signed an agreement with NRC for the!

assumption of regulatory authority for byproduct material. source material, andi
#

special nuclear matedalin quantities not sufficient to form a critical mass. At that
time. the agreement between the State and NRC did not include the authority fori

! Utah to regulate low level waste disposal of materials listed above in permanent
disposal facilities. The State agency which has the responsibility for regula, ting the;

use of radioactive materials is the Bureau of Radiation Control in the Division of
;

! Environmental Health of the Department of Health. In May 1990, an amended
i agreement was signed between the NRC and Governor of Utah, granting authority to
i the State for licensing land disposal of source, byproduct and certain quantities of
j special nuclear material.

In conjunction with the amended agreement, the State committed to conducting
formal reviews of any ap lication for low level waste disposal by utilizing the3

i guidance found in NRC blication NUREG 1200 " Standard Review Plan for the
! Review of a License Ap ication for a Low Level Radioactive Waste Dis maal1 Facility.* The applicant would be asked to follow guidance in NUREG L199

" Standard Format and Content of a License Application for a Low Level Radioactive
Waste Disposal Facility."

,

,

Because the Envirocare amendment application request is for radioactive wastes
Icontainin g byproduct or source material as contaminants, additional or differe_nt
Isiting or c esign criteria and additional application of Utah Bureau or namation
i

CogLtrol nuies is reautred beyond that which was necessary for the Envirocare NO_RM '

disposal operations.Jbeetfically, the procedures, nales and entena sor ucense
Rec mrements for rani Disposal of Radioactive Waste". R447 25, are required as partof t se application review process. Other less extensive, but none the less important !

rules would also be applied as part of the review process.
;

2
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V. REVIEWSCOPE

The proposed amendment was evaluated against the Utah Radiation Control Rules in
-

particular but, not limited to (IPStandards for Protection Against Radiation"
R447-15, and (2)" Licensing Requirements for Land Disposa. of Radioactive Waste"R447-25. As mentioned, the reviews were donducted in accordance with
NUREG-1200, Standard Review Plan (SRP) and it is referenced throughout the
Safety Evaluations. Additionally, reviewers used other NUREG publications, NRC
regulatory guides and industry wide reference materials.

Because the Envirocare facility is located on a section ofland for which an
Euvironmental Impact Statement had been prepared (USDOE/EIS-0099 F Remedial l

!

Actions at the Former Vitro Chemical Company Site South Salt Lake County, Utah,
July,1984) and because the facility has been operational for approximately three
years, the safety evaluation review emphasized hydrology geology, and seismicity of
the facility site. the engineering and design of the disposaI embanienents/ cells, the
potential radiologie impacts of waste disposal, and the licensee's racUntion safety

'

program.

.

i

*
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I. CHAPI'ER 1
;. GENERAI,INFORMATION

); CONCLUSIONS OF THE REVIEW / Utah B,ureau of Radiation Control
i

i Section 1.1 Introduction
e

I The neralinformation. supplied by the licensee has been reviewed by the staffin
!

accordance with the guidance in the SRP Section 1.1. The applicant has previously1

provided similar genene information for the issuance of the current NORM disposal!
,icense. This material coupled with theGE C hqh level.of active familiatityi provides the basis for the conclusion that the Ymeal, financial an'd institutional! anformation required by R447-25 is available.

1 Section 1.2 General Facility Description

i
The general information necessary to evaluate the overall faci;ity design and layoutj
has been evaluated. The licensee has adequately described the facility and its various

; functions such that the reviewers have an overall understanding of the facility.
Section 1.3 Schedules

j
This review and safety evaluation is for an amendment to the existing license. The
Envirocare facility has been operational for approximately$hree (3) years. 8therefors,

;

j gg,e4 for design and constmetion are notcrelevint.
-

.

Section 1.4 InstitutionalInformation,

;
'

In November 1987, the UBRC granted an exemption to a mle, URC.24-135 (currently
:
!

R44715 302) to S.K. Hart Engineering (cunently Envirocare of Utah). The effect ofj
the exemption was topermit the development of a NORM disposal site on griYAltlI
vyILed.groggriy. This action was taken pursuant to the applicant's request for suchj

an exemption. For the following reasons, the exemption was granted:
I 1.

She Utah Code does not provide for State ownershi) of t.his type of facility and
{ it would require legislative action to amend the Cos e.
! 2.

The Utah Bureau of Solid and Hazardous Waste Management siting{ requirements stipulate private ownership 5'herefore, a precedence factor wast .taken into account.1 ~

: 3. .It is believed that the ownership inaue does not necessarily relate to inaues of
{ protect. ion of the public health and safety.
I 4.
l The recognition that, ultimately (upon failure of all other controls), the State

would be responsible for any public health related problems that might occur1

! 5.

The belief that an undisputable surety arranfety and health' term monito ingement for tonj and maintenance would provide for public sa
; .

,

1
A
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'The Envirocare rec us:
' '

ves pursucnt to URC-12125 (cut .ntly R44712 54) which
,

statss that the UB3C can grant exemptions or exceptions to rules "as it determines
are authorized by law and will not result in undue hazard to public health and safety'

or property". The exemption continues to be in effect.

In 1988, new radiation control rules went into effect relevant to the Envirocare
amendment application. Specifically, R447 25 9(2) states:

'Where the proposed disposal site is on land not owned by the
federal or a state government the applicant shall submit eddence
that arrangements have been made for assumption of ownership in
fee by the federal or a state agency before the Bureau issues a
license."

!
In March 1991,in accordance with R44712-54, the UBRC granted an exemption, on l

lits own initiative, to Envirocare regarding R447 25 9(2). The principle reasons forproviding the exemption are:
of ownership" by the State; (2 the ownershi,p issue does not directly relate to issues (W tse Utah Code does not provide for the " assumption

of public health and safety; an)d (3) there exista a sound surety arrangement which1

pruvides for monitoring and maintenance of any items relating to public health and
safety. Therefore, Envirocare is in compliance with R447 25 9.

Section 1.5 Materials Incorporated by Reference

The staff has reviewed the materials,information or documentation that has been
incorporated into the Safety Analysis Report (SAR) by reference. The insterials have
been evaluated as to their relevance within the intended context. These materials
are generally acceptable or appropriate for the topic for which they were incorporated.

i

Section 1.6 Conformance to Regulatory Guides

i As part of the detailed technical evaluations of various sections of the SAR the staff
! has utilized various dxuments to provide guidance for the reviews. Likewise, the '

i Envirocare staff has utilized some of the same guides to prepare the SAR.
Accordingly the staff has evaluated the licensee's conformance to regulatory guidance

!

! or where the guidance has been supplanted by an appropriate alternative, thej
alternative has been evaluated. The staffis not aware of any non-conformance withregulatory guidance.;

I
1 Section 1.7 Summary ofPnneipal Review Matters1

!' The licensee has identified. in part, significant licensing issues for their amendment
] request. Other major licensing issues were identified by the staff reviewers.t

Envirocare has obtained technical assessments of these issues for submission and -! review by the UBRC. The applicant has in many instances resolved these matters or
as a. condition of the licenpe will be required to resolve any open items as part of a

;
'

compliance schedule.
i
j In particular. significant review matters included those involving geotechnical and

groundwater hydrologie issues. Other i:nportant but less significant issues included
j

waste handling and storage and concentrations of radionuclides in waste for disposal.
1
.

I

i
j

i

!

l
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CHAPTER 2
-

-

SITE CHARACTERISTICS; -

2

;
CONCLUSIONS OF THE REVIEW / Utah Bureau ofRadiation Control

,

Section 2.1.1 Site location and Description
'

.

-

1 The staff has reviewed the site location and description information submitted by the1 licensee in secordance with the requirements found in R447 25 5 and 6. The
1 irformation is found to be adequate. ,

;
i Section 2.1.2 Population Distribution
i

The staff has reviewed the data submitted relevant to population distribution. The
staff eoncludes the data is acceptable and accurately reflects the current, population!

distribution in the vicinity of the site. Similarly, data regarding population growth
i

! accurately reflects the expectation that any growth will occur at population centers
i

;

30 50 miles from the Envirocare site. Furthermore, recent actions taken by the local
.

Ii County Commission have designated the Envirocare area as part of a hazardous I| waste industrial zone.
|

Section 2.2 Meteorology and Climatology
I

|
The staff has reviewed the information presented regarding site meteorology and
climatology. (This data was derived from an EnvironmentalImpact Statement
performed by the U.S. Department of Energy for the siting of a uranium mill tailings
remedial action disposal site. The mill tailings disposal site is within the section of
land owned by Envirocare.) The reviewers conclude the data is accurate for the;

i

purposes of determining the effects of precipitation on " structure loadings ~ and are
aumeient to meet the general requirement stated in R447 25 7.,

t .

{ CONCLUSIONS OF THE REVIEW / Utah Geological and Mineral Survey
i
i Section 2.3.1 Geological Site Characterization
'

<

The geologie site characterization for the Envirocare low level waste disposal facility
;

!
has been reviewed according to SRP 2.3.1. The geology and seismology of the
proposed site have been adequately characterized, modeled, and analyzed to ensure;

that the long term performance objectives of R447 2519 through 22 are met as
:

i
required in R447 25 23t1xa). The tectonic and geologic processes and seismic activity'

do not occur with such frequency and to such an extent that they significantly affect
the ability of the disposal site to meet R447 2519 through 22 as required in
R447 25 23(IF.h) and (i).

.

i

! Section 2.3.2 Seismic Investigation
.

t

! The information on the seismic investigation for the Envirocare low level waste
disposal facility has been reviewed according to SRP 2.3.2. As a result of this review.i

the following conclusions are reached:j
.

i 1. The seismologie information provided by the applicant is adequate. and no
capable faults exist at the site that would adversely afTeet the safety of the

{ site.

) ,

21.

.

|
.
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l 2. The d2 sign b.,.as carthquake is cdequately dafinJ. and the potential tor
-

cmplification as cddresssd.'

,

i 3. Adequate geophysical investigations have been carried out to characterize'
the site. -

4

$
The applicant has met performance objecti es in R447 2519 through 22 and thej techmcal requirements for land disposal facilities in R447 25 23(IXh) and ti).

t

CONCLUSIONS OF THE REVIEW / Utah Bureau of Water Pollution Control
Section 2.4.2 Groundwster Characterization

i 1. Quality Control Program The quality control program focuses on both4

monitoring well construction and groundwater quality sam pling. The staff
is unable to draw any conclusions, at this time regarding these issues.
However, all monitoring wells used in the grou,ndwater compliance
monitoring network wiD be required to be constructed in accordance with'

the EPA RCRA Groundwater Techmeal Enforcement Guidance Document!

(TEGD), see license requirements in Appendix B Part I E 2(g)l. An
approved groundwater sampling quality assurance plan will a so be
required before construction of the disposal facility to assure quality control,

j of all groundwater quality compliance monitodng data, see license
; requirements in Appendix B. Part I H 1.
;

i 2.
Pre operational Monitorin~ - The s'taff has concluded that m. operationg
monitoring is incomplete at this time, an4 cannot be finishia until the s,a1:

ite
h'vdrogeologic characterir.ation is complete (as required in Appendix B, Part:

! I'M 3 of the licen'se). Consequently, abr the hydrogeologic report is
complete and approved by the Executive Secretary, Envirocare will also:

} complete a one year period of groundwater samphng of the compliance; monitoring wells to c etermine background groundwater quality (see
| Appendix B. Part I H 5 of the license). This one year samplin,g period will

begin as soon as possible after the construction of each coaphancej
;

monitoring well and berdre the receipt of any waste at Pie facility. As a
i

result of this sampling, the groundwater protection levels found ina

Appendix B, Part I C of the acense, may be later modified.
t

i 3. Groundwater Flow Modeling of the Saturated and Unsaturated Zones The
! staff believes the site is espable of being characterized, modeled, analyzed,
! and monitored for groundwater flow, but is unable to confirm such until the
;

site hydrogeology is fully charactenzed (see License. Appendix B, Part I H
i 3) and the flow models are submitted and verified, as per license conditions
{ in Appendix B, Part I H 8.
t

4. Groundwater Contaminant Transport in the Unsaturated Zone -,

| Unsaturated transport analysis has been conducted by the applicant and
i reviewed by the staff. Envirocare has estimated the vadose zone transport;

time of each of the contaminants to be disposed ofin the LLRW
i Embankment by use of a subroutine in the EPA model PATHRAE
j hw 1.4 vel and NARM Radioactive Wastes, Model Documentation

PATHRAE EPA Methodology and Users Manual, EPA 520187-028
j December,1987). The stafThave reviewed the portion of the PATHRAE

code used in the analysis and found it to be a vertical, one dimensional
-

: analytical sohition based primarily on the retardation of contaminant
migration and the advective flow of groundwater. The model also assumes;

,

a uniform moisture content in the vadose zone both in space and time.
-

; 22
:
"

1
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i.e., the moc.
ignores penosability hysteresis. .ais cssumption may be

.

cons 2rvativa if th3 moiststra content is ossigned to be relatively high. The
model does not account for dispersion or di1Tusion ofcontaminants in the'

vadose zone, consequently the velocity of the predicted contaminant front isaqmewhat underestimated.

The staff reviewed the inputs used in the PATHRAE model, and found the
distribution coefficient. Kd, useci for each of the contaminants to be
conservative, each being near the low end of the ranges reported in
technicalliterature, thereby minimiring the retardation effect. For
contaminants without literature values, a conservatively low value of 5 was
selected for the PATHRAE model. However, one exention was noted,
mercury, whose Kd was assigned as 10,000 in the mod el, though
researchers at Clemson University have suggested values between 100 and
1.000 are more appropriate (draft interim nport, Verification and
Sensitivity of the Calculational Methodology Utilized in the PATHRAE
Code to Predict Subsurface Contaminant Transport for Risk Assessments of
SRP Waste Sites, R. A. Fjeld, et.al., Clemson University, June,1986, p.32.1.
The other hydraulic inputs were also reviewed by the stafT:

(a) A conservative value of soil bulk density,1.6, was assumed in the
PATHRAE model. A more reasonable value of 2.12 would inenase the
ntardation factor and estimated travel time.

tb) EiTeetive wrosity was assumed by Envirocare to be 20% in the
PATHRA3 model, e value in the range of sand sized particles. This
value may be somewhat low considering the combination of clay and
sand strata reported in the subsurface at the site. Clays typically
have porosities in the range of 40 to 70%. Consequently, to make the ,

!

calculations more conservative, the staff recommends an overall
estimate of 0.30 to 0.40 is probably more appropriate for effective
porosity, considering the interbedded clays and sands at the site. This
change results in a decrease in the retardation factor and an increase
in the contaminant velocity.

(c) Moisture content assumed in the PATHRAE model was 23.9%, which
is probably a realistic value considering the arid environment at the
Chve site. However, for conservative pur, poses a small ineresse to 30%
is recommended by the stalT, which coincides with estimates made by
Delta Geotechnical in their November 29.1989 report. This change
also results in a decnase in the retardation factor and an increase inthe contaminant velocity.

(d) Vertical water velocity was assumed in the PATHRAE model to be 2
cm/yr (0.78 in/yr), based on calculations offered in the Delta
Geotechnical report entitled ' Attachment VI 5, Hydrogeologie Stu,dy,-

Mixed Waste Landfill Cell', dated November 29,1989. Close review
of this report shows Delta Geotechnical based the vertical velocity on:

(1) The assumption that only 1% of the estimated 4.88 in/vr mean
annual precipitation rate resulted in water table equif'er
recharge (see p.25 26 of the report), and

23
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i (2) Es..snates ef cKeetiva poresity and moisture content of thej
unsaturated zone of 20% and 30%, respectively.:

h

! Staff research indicates that the mean annual precipitation is
' expected to be approxingately 6 in/yr, an increase of 1.2 in/yr overj
the Delta Geotechnical. Report (J. S. Gates and S. A. Kruer, Utahj
Department of Natural Resources Technical Publication No. 71,

! 1981 Plate 2). As a part of a see sage analysis of the LLRW
j Embankment by use of the EPA hfELP model, Bingham

Environmental estimated the annual precipitation for the period |

4

i

i of 1985 thru 1989 at the Clive site to be 5.94 in/yr (December 10,
i 1990 report). Bingham's HELP model analysis also predicted a

seepage rate of 0.82 in/yr (0.32 cm/yr) from the bottom of the 1

i

I embankment. Though this model may conservatively i

overestimate the seepage rate, it is important to note that itj considers several climatological factors and the effect of the
! rip. rap cover in reducing evapotranspiration and increasinq
:

infiltration. Based on this seepage rate and an assumed er ectivei porosity of 0.30 and a moisture content of 0.30, the staff .
? estimated the vertical water velocity to be approximately:
3

Vw= A= 0.32envvr = 3.58 or 4 cm/yr.
j n#s 0.3 * 0.3
!

This is twice the velocity used by E' virocare in their PATHRAE;
n

| predictions. |

i i

i No sensitivity analysis was conducted by Envirocare to evaluate the
effect of variability of the hydraulic parameters on the output of their

i model. The etaN did not have access to the PATHRAE model, but did;

! build a similar model using the same one. dimensional equations and
assumptions on an Excel spreadsheet. More conservative hydraulic!

|
inputs were entered for soil bulk density, effective porosity, moisture
content, and vertical water velocity, and outputs were evaluated.

! Based on the more conservative inputs it was determined that all
!

contaminants with a distribution coefEcient of 5 or greater should take!

more than 19,000 years for the advoctive contaminant front to reach a
water table located 6.4 m below the embankment.

It should be noted that this analysis,like the PATHRAE model, did
not take into account dispersion or molecular ddrusion in its;

1
predictions. To evaluate if dispersion was significant in the subject

| flow regirne the stascalculated the Peclet Number for several of the
j proposed contaminants, as follows:
i

! Peclet Number * = Vw * d. where: Vw = average linear velocity of the water
| Do d = sverage particle diameter
1

: Do = diffusion coefficient in free liquid.
.

! * R. W. Gillaham & J. A. Cherry, Contaminant Migration in Saturated; Unconsolidated Geologie Deposits. Geological Society of America.
Special Paper 189,1982, Figure 5.

'1

i
!

I
: 24 *

i

.



_ _ _ _ _ _ _ _ _ _ _ _ _ ~ _ _ . _ _ _ _ . _ _ _ _ _ _ _ _. _ _

- -

DifTusic.. coefficianta w:re extracted frem '. nysic:1 cnd Chsmical
Hydregeol:gy, by P. A. Dom 2nico & F. W. Schwcrtz, John Wiley &
Sons.1990, p.369
sized. an average. Average particle diameter was assumed to be siltof clay and sand, and equal to 1/16 mm or 0.00625
cm/ Average velocity of the water was assumed to be the 4 cm/yr (1.27
x 10 7 cm/sec), as derived aliove.,

PATHRAE Free Liquid
Distribution Diffusion
Coefficient, CoeDici tD

Contaminant Edtml/gm) (10 tiemEsEc)o Peelet Number/

Potassium-40 5 19.6 4.05 x 10 5
Strontium 90 8 7.94 1.00 x 10-4*

Chromium 51 40 5.94 1.34 x 10 4
Radium 228 100 8.89 8.93 x 10 5
Cesium 134 500 20.7 3.83 x 10 5

Comparison of these values with data provided by Gillaham and Cherry
indientes that at values of Peelet Number below 2.0 x 10 2 molecular
diffusion dominates the transport ofcontaminants. Sensitivity analysis was
conducted by the staff on these Peclet Number calculations. Based on this
analvsis it was determined that the Peclet Number only slightly exceeded
the 10 x 10-2 limit only when the average linear velocity reached 20 cm/yr
(1 order of magnitude higher), and particle size reached 2 mm (coarse
sand). Both of these scenarios are very unlikely at the site. Therefore,

.

based on this analysis mechanical dispersion is not considered a signd' icant
nent of contaminant transport at the LLRW embankment. This evenco

ap ies to those more mobile contaminants with a low distribution
cient such as Strontium 90 and Chromium.51, as seen above.coe

Diffusion transport simulations were made by both Envirocare and the
i

staff. One-dimensional simulations. based only on diffusion, were
conducted by the staff by use of an Excel spreadsheet and a table of beta
and the complimentary error function (Domenico & Schartz,1990, p.637).
Constraining assumptions included saturated conditions across the 6.4 m.

distance to tae water table, a tortuosity of 0.67. Groundwater Quality
Standard of 26.66 pCi/1, and an initial leachste concentration of 2400 pCi4.
This simulation showed that sole diffusive transport of Cesium 134, a
nuclide with a high difusion coefficient, would cause the water table at 6.4
m below the site to exceed the Groundwater Quality Standard after 72.3
years (C/Co = 27/2400 = 0.0111). However, when the model was modified to
account for the apparent diffusion coefficient caused by retardation by
dividing the effective diffusion coefficient by the retardation factor (Da =
D'd/R = Do*T/R. where T = 0.67 and R = 16,800 [Kd = 500]), to account for
retardation of the Cesium: the time necessary for the Cesium concentration'

at the water table to reach the Gmundwater Quality Standard was in
excess of 1,218,300 years.

The staff also conducted a one dimensional diffusion transport simulation
with retardation for a worse case nuclide. Potassium 40 was found to be a
worst case nuclide because ofits relativel,v high diffusion coefficient (19 6 x
10 6 cm2/sec) and low distribution coefficient, Ed = 5 ml/gm. In fact, of the
five nuclides that shared the lowest Kd value for the permitted waste
constituents. Potassium-40 had the longest half life (1.3 x 109 years), and
consequentiv could be considered as a stable nuclide for the time domain of~

the model, effectively negating any effect of radioactive decay. Using the

25
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.g cssum tions menti:nsd above, actuding a Grcundwater
Quality Stand:rd of 48 Ci/l and an initial leachste concentration of
1.930,600 pCi/1. the m

I showed that Potassium-40 concentration at the*

water table below the site would exceed the Groundwater Quality Standard
only after 4,687 years (C/Co = 48/1,930,000 = 0.00189). The staff considers
these simulations to be conservative based on the following factors:

(1) The assumption of saturated conditions in the subject domain has over
estimated the tortuosity factor. Unsaturated conditions would
significantly decrease the tortuosity factor, possibly more than an t

1

order of magnitude. Sensitivity analysis conducted the staff on the :
one-dimensional model without retardation showed t at this |
relationship was inversely proportional, i.e., a decrease in the
tortuosity would increase the resulting time by a proportionalamount.

(2) The models did not account for decay of the radionuclides. Such decay
would significantly reduce the initial concentration at the source, and
the concentration of the nuclides in the diffusive flux with the passage
of time. This is a significant factor for short-lived radionuclides, which
make up a majority of the waste disposalinventory.

In summary, both the PATHRAE model and the model used by the staff
show that the advective contaminant front of the proposed contaminants
should take in excess of19,000 years to migrate to the water table below the
LLRW Embankment, based on a water inn tration rate estimated by the
EPA HELP model and estimates of averap effective porosity and;

saturation. Based on these same hydraulic assumptions,it u apparent that'

molecular diffusion is the dominant mechanism ofcontaminant transport
i through the unsaturated zone. Diffusion transport analysis withj retare ation has shown that Potassium 40, a worse case radionuclide, will
! take in excess of 4,687 years for the contaminant front to cause the 6.4 m'

water table to exceed the Groundwater Quality Standards.

Saturated zone contaminant transport modeling was not conducted by
|

either Envirocare or the staff. This modeling was found to be unnecessary! in that the unsaturated zone contaminant transport analysis hasi
demonstrated that the concentrations of the contsminasta in the waste, as3

authorized by the licer se, will not cause the water table below the LLRW
embankment to exceed the Groundwater Quality Standards for a riod

<

! which exceeds the 500 year minimum time criteria specified in N[ REG
! 1200. Any additional contaminant transport modeling of the saturated zonej

would show only that longer periods of time would be necessary for the
contaminant front to exceed the Groundwater Quality Standards at a given

i

; horizontal location in the water table aquifer.

! 5 Groundwater Intrusion and Fluctuation - Water level monitoring in 13
| existing wells (SC series) in Section 32, T.1S., R.11W. between September

22.1981 and November 7,1989 demonstrate the water table has risen an
j

average of 1.65 ft., with a maximum rise in well SC 3 of 3.06 ft. Though
i

regular quarterly or monthly data has not been consistently collected fromj these wells in a sinzie water year to assess seasonal fluctuation, the staff
believes that the randomness of the measurements and the long period of1 data collection over a time of high regional precipitation would make these

l values somewhat representative of the maximum seasonal fluctuation the
j water table would experience in a single water year,
' e
a

! 26
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Water trvcl . asursmsnts mada en December 4,,,1990 in ws11s fsund
,

'

cl:sest to the prepossd site (within opproximately 800 ft. of the proposed
-

embankmenti place the water table at the followmg depths below ground
.

i surface:
( .

Ground;
Well/ Piezometer Elev' ation (ft) Water Level Depth (n)

i
!

t'

; GW2 4277.65 29.29GW.11 4276.22 27.70 1GW 12 4276.31 27.91 iGW 13 4276.71 28.31 ti I 2(N) 4276.62 28.42! 12(S) 4276.63 28.63*-
I 3-30 4277.24 29.71i

Average 4276.77 28.57
i i

As can be seen. the average depth to water table was below ground surface! 28.57 feet. Based on the pro sed design, the bottom of the ower clav liner] will be located approximatel 8 feet below grade. This results in a 20'.5''i font separation between the
water table elevation of December 13,1990.ase of the bottom clay liner and the average!

1

:
The staff apees with Envirocare's submittal of December 26.1990 which! predicted a

aout a 4 foot rise in the' local water table, provided regional(
climatic conditions maintained the level of the Great Salt Lake below 4217
ft. amsl. The lake has reached or exceeded this level at least twice in the

:
'

last 3.000
evidence. years; once within the last 400 years, based on archeological| |

The lake may have also approached the 4217 A. level during the4

Little Ice Age (16701700 A.D.), based on paleoclimatic modeling (Currey,1

D.R., et al.1984. Major Levels of Great Salt Lake and Lake Bonneville.| UGMS Map 73). If the lake reaches or exceeds the 4217 ft. level the shore;
of the lake will be located approximately 15 miles west of the site, or less.! Under these conditions,it is difficult to predict the magnitude of the rise in;

water table, however, both the staff and Envirocare agree it will be greater1
than the 4 foot rise referenced above and may be as great as 10 to 12 ft.l
above normal water table conditions. Based on these estimates andi assum ptions it appears that the waste disposal is not in the zone of water;
table fluctuation and that groundwater intrusion into the waste at some

j future date should not occur.
! 6. Surface Discharge based on low topographic and apparent groundwater!

hydraulic gradients in Section 32 (T.1S., R.11W.). and fence diagrams ofi
subsurface stratigraphic units found in the vicinity, provided by Envirocare,j
the staff has concluded that the hydrogeologie unita used for disposal willi not discharge groundwater to the surface within the disposal site.

i However. if the m the unlikely event the level of the Great Salt Lake werei
to exceed 4217 ft ams), and the local water table rises by 12 feet.

| groundwater beneath the disposal site may eventually discharge to thei surface in an area located approximately 2 miles west of the disposal site inj Section 36, T.15. R.12W., at an approximate elevation of 4260 A.~

1
4

4
^

;
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CONCLUSIONS OF'I .E REVIEW / Utah Geological and . .neral Survsy

Section 2.5 Geotechnical Characteristics.

ne geotechnical characteristics of the Envirocare low level waste disposal facility
have been reviewed according to SRP 2.5. The objectives of the review were to ensure
that: (1) the scope of the geotechnical and geophysical field investigations and
laboratory and field testing are adequate; (2) the interpretations of the data to
develop typical soil layering, typical cross sections, and design parameters used in the
design are reasonable and conservative; and (3) the geotechnical characterization of
the site meets the guidance and acceptance criteria in SRP 2.5.

He following information was determined during this review:

1. The geologic characterization of the site addresses the potential for
surface or subsurface subsidence at the site, the instability of soil because
of mineralogy, and the history of deposition and erosion of soil deposits.

2. The design basis seismic event is adequately deSned by parameters such
as magnitude and acceleration.

3. The geotechnical and geophysicalinvestigations conducted to
charactedze the site and borrow matedals are adequate in scope.

.

4. The static and dynamic engineering aroperties of various materials used
in the analysis and design of the faciity are based on adequate field and
laboratory testing and a reasonable and conservative interpretation of the
test data.

5. The groundwater conditions such as the position of the groundwater
table, the extent ofits fluctuaf. ion, and the presence of artesian conditions
have been defined on the basis of adequate investigation.

6. The selection of the properties of fill borrow material was based on an
adequate exploration and testing program.

,

1

7. Site stratigraphy and design parameters used in the design are a |
reasonable an conservative mterpretation of the data

The geotechnical site characterizations in the license amendment application provide
the basic data needed to determine if the disposal facility meets the performance
objectives stipulated in the regulations, thereby satisfying the requirements of
R447-25 7(1), R447 251116). and R447 25 23(1).

CONCLUSIONS OF THE REVIEW / Utah Bureau of Water Pollution Control

Section 2.5 Geotechnical Characteristics

Groundwater Conditions - the staff has determined that the mition of the water
table and the extent ofits seasonal and potential long term i uctuation have been
adequately estunated by Envirocare and reviewed by the staff. Artesian conditions
have not been discovered at the site, though two separate piezometer nests at sites
11 and I 3. may have located a small upward vertical hydraulic gradient, based on
measurements made on December 13, | 990 and January 2.1991. At site I 1, located
approximately 800 feet southeast of the proposed disposal site, the deeper (100 fu
piezemeter measured a head which averaged 0.84 feet higher than the shallow (30 fu
piezometers. A site 13 located approximately 400 feet north of the disposed site, the

28
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deeper (100 ft.) pizzen. er ree:rdsd hsads which evarsgsu J.63 feet shova those
-

i
measured in the shallow (30 ft
further studies will more accur.) piezometer. Though rather inconclusive at this time.
see License, Appendix B, Part I H 3(d and e).ately define vertical hydraulic gradients at the site,

.

,

: -

! Section 2.6 Geochemical Characteristicsj

l 1.

local groundwater geochemistry is incomplete. As a result, the license willGroundwater Geochemistry . the staff has concluded that the description ofj
i

require Envirocare to provide addition data and detail, and interpretation
to allow the staff to arrive at an understanding of the local poundwater
quality and geochemistry. This study will be completed wit.1in one year ofe

License, Appendix B Part L H 5. construction of each of the poundwater compliance monitoring wells, see
l

j
|

! 2.
Leachate Geochemistry Envirocare has predicted the quality of the
teachate that will leave the base of the LLRW Embankment. The staff has
reviewed this information and found it to be based on conservative

,

i i

estimates of the distribution coefficient for each of the radionuclides and thed

conservative assumption that the solutes immediately go into solution with
the teachates being instantaneously transported to the base of the
embankment. Based on this data it has been concluded by the staff that
this leachate will significantly exceed the Groundwater Quality Standards.

,

i

before issuance of the license. These leachste concentrations were laterConsequently, evaluation of contaminant transport issues was necessaryi

used as initial concentrations for the unsaturated contaminant transport
;

{ modeling.
t

i 3. Subsurface Soil Geochemistry - Subsurface soils have been characterized ati
the site by Envirocare in terms gradation by the Unified Soils Classi5 cation;

System. The hydrostratigrap!t. an upper silty sand a middle clay silthie units (subsurface stratal at the site consist{ :>rimarily of an upper clay-s1. , and ai
<

ower sand,in descending order. Review of the distribution coemeients Kd,
, -

i
used in the contaminant transport modeling of the unsaturated zone, show
that the Kd values chosen for the modeling were sufficiently conservative to

2

{ address minor variation in soil mineralogy that may be present at the site.i

For all of the contaminants modeled Envirocare chose Kd values that werei

at or near the low end of the ranges r,eported in the technical literature.l Staff review of the literature values showed that the Kd ranges werei
distributed among varying soil and rock types, with lower values dominated;
by rock and sand media (coarse grained media) and higher values typical of:
clay soils (fine grained media). Review of soil logs from nearby monitoringi wells at the site shows the abundance of clay and silta in the unsaturatecj zone, as summarized below:

,

,

l.,inear Fooinge Reponed in soil Legs!

f
petmive

in the Uoner 28 feet of dw smi ColveT Temi 54
!

Locasion Sand' Silt Clay * Clay
w tt No I,g,,$gt 2,J,1L L,11.) h.13.) h.tl.).e

!
12 West Marpm 10 (36%) $ (18%) 13 (46 % ) N #41

; l.1 Nenh Margm 10(3611 2(70 16 (57 0 W aGI.

i

Gw.2 East Margm 14 t.M)U 0 inh 14 t$0H 64 Sm
i
; Gw.12 Sootti Marge 9 (32% $ (130 14 (30 0 nim)
i

Sand reported in soillogs were consistently described as silty and/or clayev. Clays
*

and silts were similarly described as having minor amounts of sand, silt. or clay.respectively.;

|
.

29'
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Consequently, the sta.. non dstsrminsd that tha Kd valua.used in the Ii
'

-

contaminant transport model were conservative in that they were indicative of |
rock and sand or coarse grained media, while finer grained clay and silt media

.

predominate the unsaturated zone at the site. The staffconcludes that
abundance of clays' and silta at the site will compensate for error that may arise
from minor variations in the Kd due to variation of mineralogy of the materials
in the unsaturated zone.

No surface expression has been observed oflocal undisturbed soils which would
indicate solution failure or ecllapse. Consequently, the staff has concluded that
the possibility of unstable soils under the LLRW Embankment is unlikely, !

|especially after consideration that the facility will not sigm'ficantly increase the
|rate ofinfiltration or seepage that would occur if the facility were used for

disposal ofliquids.

CONCLUSIONS OF THE REVIEW / Utah Geological and Min ral Survey
|

Section 2.7.1 Geologic Resources |
1

The informatinn on known geolngie resources near the Envirocare low level waste
!disposal fseility has been reviewed according to SRP 2.7.1. The applicant has !correctiv and adequately identified known occurrences of sand and gravel near the

aropose'd waste disposal facility. The applicant has shown that the deposits are at a
, xation so that future exploitation of those deposita is unlikely and will not result in
the failure of the pro,osed facility's performance objectives under R447 2519 through
22 as required in R4i7 25 23tlXc). No other known geologic resources occur in the

Iproposed disposal area or region and attempts at future resource exploitation areunhkely.

CONCLUSIONS OF THE REVIEW / Utah Bureau of Water Pollution Control
Section 2.7.2 Water Resource

|1. Future Pum? age of an On-Site Well- the stafThas concluded that the
evaluation of the effect of future pumpage of a wellin Section 32, T.1S..
R.11W. on local groundwater Dow is incomplete. Consequently,it is
unknown if such pumpage would result in failure or compliance with the
performance objectives of UAC R447 25-7. As a r?sult, the license will
require Envirocare to make this assessment and receive a
construction and use of the well(see License, Appendix B,pproval beforePart I H 9). This
work may be completed as a part of the groundwater flow modeling i

required for the facility (see License, Part I H 8), or may be completed by -

use of a separate Dow modeling analysis.

2. Nearby Potential Use of Groundwater - the staff has concluded that due to
poor poundwater quality of the uppermost water table aquifer, total
disso ved solids in the range of 19,717 (well SC-1) to 50,130 (well SC 2) mvl,
that future use of untreated groundwater from the uppermost aquifer in tae
immediste vicinity of the disoosal facility will be linuted to industrial uses
only. The staff has also conc uded that as long as groundwater protection
levels are met at the compliance monitoring wells that beneficial use of the
groundwater will not be adversely impacted and that the performance
objectives of UAC R447 25 7 will be met.

2 10
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CONCLUSIONS OF'l. E RL" VIEW / Utah Bureau cf Radi .lon Control1

j Section 2.8 Biotic Features.

i
The data provided by the licensee ngarding biotic features was derived from ani
Environmental Impact Statement performed by the U.S. Department of Energy for1 the siting of a uranium mill tailin
presentiv owned by Envirocare . (gs remedial action project within the section!

,

'

i matumalian or nptilian a The effects of the DOE project on avian.
es or vegetation thus recedes any induced effects byEnvirocare's activities.

hus. the staffconcludes t at the licensee's relevant
information is adequate and meets the applicable requirement of R447 25.

j
CONCLUSIONS OF THE REVIEW / Utah Bureau of Water Pollution Control

|k Section 2.9 Site Characterb.ation Monitoringi
1

;

)
3 1. Groundwater Compliance Monitoring the staff have concluded that
i Envisocare's groundwater compliance monitoring system has not been
{ adequately justified. For this purpose, the license will require a full;

characterization of the local hydrogeology and description of the compliance! monitoring system. see License. Appendix B, Part I E 2 and I H 3. These;

studies and reports will be required to identify the critical pathways ofj
potential contaminant migration and the corresponding numbers andj
ocations of wells, both honzontal and vertical, required to provide reliablei

warning of contaminant migration. Compliance monitoring wells will be| located as close as practical to the disposal facility in order to allow1

independent monitoring of the LLRW Embankment from other facilities in:

the vicinity. and to comply with UAC R448-6 6.9 A. The compliancei monitoring well system shall he complete and approved by the Executive
Secretary before receipt of any waste at the disposal facility.

2. Groundwater Sampling Quality Assurance (QA)- the staff has determined
that Envirocare's QA plan for groundwater sampling is incomplete.

! Conseguently, the license will require the submittal of a groundwater
samphng plan that complies with the RCRA TEGD This plan will be;
approved by the Executive Secretary before any construction of the wells or

i
the LLRW Embankment at the disposal facility, see License. Appendix B.Past I H 1.

I
3. Compliance Monitoring Well Construction - All wells used in the

com aliance monitoring well network shall confirm to the criteria found m i

the RCRA TEGD. After completion of the compliance monitoring well
|

network Envirocare will be required to submit ,,As Built" report and well
construction diagram for each well, see License, Appendix B Part I H 4.
The "As Built" reports shall be saproved by the Executive Secretary before
2(f% construction at the disposal ;acility [ License. Ap

pendix B. Part I EFailure to construct the well in accordance with the RCRA TEGD will
any

be a failure to monitor, see License, Appendix B, Part I E 2(h).

.

2 11
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CHAITER 3
DESIGN AND CONSTRUCTION

CONCLUSIONS OF THE REVIEW / Utah Byreau of Water Pollution Control
.

; Section 3. Design and Construction
.

i L Final Engineering Drawings and Specifications the staff has determined
feasibility of design based on conceptual plans and preliminary drawings.
However, final detailed construction engineering drawings and;

I specifications must be submitted for staff and Executive Secretary review
and approval before construction of the disposal facility, see License.

| Appendix B, Part I D 2.
>

i 2. Facility location - the location of the facility has been established and
j restricted by the permit, see License, Appendix B Parti D 3. This
j restriction has been placed on the licensee becaus,e:
4

i
the specified location is the only local where enough acceptable(1)
geotechnical data was available for the Utah Geological and Mineral

! Survey to complete a satisfactory evaluation of the geotechnical
{ characteristics of the site,
<

h (2) the contaminant transport modeling was conducted based on depth toj water table and subsurface materials data derived from the specified
; location, and
!

! (3) to move the LLRW Embankment to another local without reevaluationj of the geotechnical and contaminant transpott issues could result in a
; failure of the facility to comply with the performance objectives of
j UAC R447 25 7, or the requirements of the Ground Water Quality

Protection Regulations.
,

i Consequently, any change of the location of the embankment, the size of the
embankment, or number of embankmenta will require reapplication, the

;

i submittal of supporting technical documentation, and major modification of
{ the Ground Water Quality Discharge Permit.
I

i 3. Waste Restrictions and Prohibitions - restrictions on the wastes to bei received have been imposed to ensure that the facility is operated in
{ accordance with approved design and procedures. The concentrations of

radionuclides in the waste to be received will be limited by the license. Any! disposal of radioactive waste in excess of these limits in the LLRW
!

Embankment will require prior modification of the Ground Water Quality4 - Discharge Permit. Enysrocare will also be prohibited from dis >osal of
i hazardous wastes or hazardous constituents in the LLRW Em >ankment,1

since the design of the facility has not yet been shown to be compatible or
feasible for the disposal of these materials (License, Appendix B Part I D 5
and 6). Any disposal of hazardous wastes or hazardous constituents will
require prior modification of the Ground Water Quality Discharge Permit.

i
1

k

h
i
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Site Menitc'rmg (SRP Secti:n 3.1.4.3.10) . tha staff hava rsviewed; 4.
i

Envirocare's proposal for site monitoring and the requirements of the Utahi

Grcond Water Quality Protection Regulations, particularly UAC R448 6 6.1! and 6.4A and have determined that the proposed term of ground water
monitonng is adequate. However, the beense will require ground water

<

;

quality monitori:sg from the conipliance monitoring well network for as long
i

! as the facility rguires a Ground Water Quality DischarJe Permit see|
License, Appendix B. Part I E 5. This would be expectec to at leas,t equal
the active operational life of the facility and the required 30 year

.

,

i

post closure monitoring period.
!

5. Semi Annual As Built Re
construction of the embadort - the staffhave determined that durinf the.|

ment Envirocare will submit semi annua
i ''As Built" Reports to document construction of the disposal facility in
i compliance with conditions of the license (Appendix B. Part I G 10). Failure

to construct the LLRW Embankment as per approved design or in a manner'

inconsistent with the Construction Quahty Assurance Plan / Quality Control '

Plan will be cause for the Executive Secretary to conduct enforcement
i

| action against Envirocare. see License, Appendix B, Part I D 8.
!

| G. Construction Equipment - the staff have determined that some proposed
j construction equipment and practices will be detrimental to performance of
; the design (e.g. use of a drum roller / compactor for clay liner or radon
j barrier compaction). As result. the license will require Envirocare to

submit a CQA/QC Plan and receive Executive Secretary Approval before:

y construction of the LLRW Embankment, see License, Appendix B, Part

CONCLUSIONS OF THE REVIEW / Utah Bureau ofRadiation Control

| Section 3.1.5 Principal Design Features

} The staff has reviewed the principal design features for Envirocare's low level waste
4

-
|

i disposal facility in accordance with SRP 3.1. The objective of the review was to verifyj that the applicant has presented su!Ticient descriptive information in an overall
disposal facility plan to provide reasonable assurance that the principal design:

features will: (1) minimize infiltration of water into disposal unita; (2) ensure thei
t

integrity of disposal unit covers: (3) ensure the structural stability of backfill, wastes.
| and covers; (4) minimize contact of waste with standing water; (5) provide adequate
! site drainage during operations and after closure; (6) facilitate site closure and

stabilization: (7) mammaze the need for long terms maintenance; (8) provide a barrier
<

against inadvertent intrusion; (9) maintain occupational exposures as low as is
reasonably achievable: (10) provide adequate monitoring of the disposal site: and
til) provide and adequate buffer zone for monitoring and potential mitigative action.

The standard review objective has been met and is supported by the finding that the |

technicalinformation required by R447 25 7(2) has been provided, the technical
!requirements in R447-25 24(1 XA) through (F) have been met, and the design

information as required by other SRPs has been provided. i
'

!
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On tha b: sis efits rm , the steff concludas thet ths dzs. .ptiens of the principle
-

design features have been claarly pres;nted in a coherent disposal facility plan and
the principal design features are acceptable. Specific design mformation and details
SRPs. principal design features are addressed and evaluated under other pertinent
on the

Section 3.2.5 Design Considerations for 1 ormal and Abnormal / Accident Conditions

The staff has reviewed the principal design criteria for Envirocare's low level waste
disposal facility under normal operating and abnormal / accident conditions according

: to SRP Section 3.2. The objectives of the review were: (1) to verify that the pdncipal
design criteria are consistent with the information in other sections and will support

'

the design analyses and results performed for the pdneipal design features; (2) to
ensure that abnormal events or accident conditions will not invalidate performance

| assessment assumptions or result in unacceptable disposal facility performance; and
{ 13) to verify that the design bases and design basis natural events used for the
; principal design features of the proposed facility were correct.
3

i The staff concludes that the objectives of the review have been met because the'
applicant: (1) has clearly described the pdocipal design criteria: (2) has adequately
described the relationship between the functional requirements of the principal
desi gn features reviewed under SRP 3.1 for normal and abnormal / accident
conc.itions; (3) has verified that the principal design criteria ensure that performance
will not be invalidated by abnormal events or accidents; and (4) has verified that the
piincipal design criteria are sufficient to support the contribution of the principal
design features used for performance analyse.s in the SAR.

The information provided by the applicant on principal design criteria related to
untmal conditions, abnormal conditions and accident scenanos is adequate to satisfy
the objectives of the staff review. On the basis ofits review, the staff concludes that
the information provided gives reasonable assurance that the dis
properly designed and wil be acceptably constructed whicM;; .posal facility isausry the appuestTe
an'tions or urc m:& aWtives and reouirem d'of R447-25-7(2) through (7),
3447 25-8'1) thr ough (4i. R4'47 2511 (1) through (7), R447 2519 through

;

R447-25 22. R447 25 24(1) and R447-25 25(1). '

Section 3.3.1 Construction Methods and Features
'

The stafThas reviewed the construction methods and features for the Envirocare
low level waste disposal facility according to SRP Section 3.3.1 to ensure that the
construction methods used by the applicant will result in the long term stability of
the disposal site and that the required construction procedures and methods will ,

1
ensure that the constivetion of the waste disposal facility will meet R447 2519,
R447 25 20. R447 25 21, and R447 25 22.

,

The construction procedures and methods that will be used by the applicant are
applicable to the construction features of the disposal site and are related to site
preparation. control and diversion of water, construction of disposal units, concrete
and steel construction. hackfilling, and disposal unit closure. The procedures and
methods to be used will ensure that the functional requirements of the principaldesign features will be met.
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. ' ' ' The site plans h:va ch :y shswn tha site boundary, resta cd uns, security crea,
buffsr zcar, eperatiend cros, and general layeut cf the disp: sal facility. The

. engineering drawings have provided the necessary information for the construction ofthe waste c isposal facility at Envirocare. Construction specifications provided by the
applicant are based on the function and design requirements of the land disposal
facility. Compliance with the construction drawings and specifications will provide
assurance that the land disposal facility will be properly constructed and wi 1 performits intended safety function.

The applicant has provided the information identified in SRP 3.3.1 and in
R447 25 7(5) and (6L The construction procedures and methods that will be used by
the applicant conform with established criteria, codes, standards, specifications, andgood en
criteda,gineeringjudgment and are acceptable to the UBRC staff. The use of these

.

as defined by good engineedngjudgment and practice, and the applicable
codes, standards, guides, and specifications (as noted below) provides reasonable
assurance that,in the event of an occurrence of a design basis event or of a,

postulated accident dudng construction and operation, the constructed facilities will
withstand the specific design imposed loading conditions without impairment of
structuralintegdty and stability.

The applicant has provided acceptable detailed descriptions of the construction
methods and procedures for the disposal facility. Because these procedures and
methods have been proven to be adequate, they provide assurance that the
cowtruction of the waste disposal facility will meet the design requirements.

The applicant has met R447 25 7(D by providing a construction quality control
program, which provides rocasures for am
construction inspection, material control, plementing t,he guidelines related toand audits.

The site plans provided by the applicant have clearly shown the location and
boundarv of the disposal site. General layout of the facilities and disposal units are
also indicated on the plans.

.

Engineering drawings provided by the applicant have conveyed the design
information correctly and adequately. The drawings have provided the necessary
information for the construction of the dis posal facility including the location, type,
and details of the structures, systems, anc. components of the land disposal facility.

~

The engineering drawings provided by the applicant ensure that the designed land
disposal facility will be properly constructed and will conform to the required design
standards. The engineering drawings are acceptable and have met the technical )
information requirements of R447-25 7(2),(5) and (6). |

t

iConstniction specifications provided by the applicant are compatible and consistent
with well-established industry codes, standards, and specifications and are acceptable

'

to the staff. Provisions of the construction s pecifications provide reasonable
assurance that the constructed dis sal facility will conform to the specified design
requirements and will meet R447 511(3),(5) and (6).

On the basis of the findings, the staff concludes that there is reasonable assurance
that the procedures and methods proposed by the applicant for the construction of the
waste disposal facility are acceptable and meet R447-25.

|
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! ,,' Secti:n 3.3.2 Constri, on Equipment ,

? The staff has retiewed the types of equipment. and their capabilities, that are to be
;

used in the construction operation of the Envirocare low level waste disi>osal facility
1 according to SRP Section 3.3.2 to ensure that the equipment will meet the

construction requirements and will safely perform sta intended functions. Selection!
'

and use of the designated construction equipment is based on the construction
function and capability of the equipment. The applicant has ensured that, with the3

: use of the designated equipment the construction and operatioo af the disposal
facility will meet the performanc,e objectives of R447 2518 tbmugh 22.

-

i
:

71e staff has reviewed the information on the construction equi;> ment provided by
: the applicant and has concluded that the oc uipment is acceptabae because reasonable
i assurance has been provided that it: (1) wi J perform its intended function;(2)is in

conformance with the construction requirements, and (3) will permit safea

construction and operation of the disposal facility.
f

:
The applicant has met SRP 3.3.2 and R447 25 7(5)(6) and (11) and has provided'

adequate information on the types of equipment and on equipment specifications and
i capabilities that will provide assurance orthe safe performance of the equipment.

The land disposal facility constructed and operated by the use of this eqmpment will
;

i meet the required safety function and will fulfill the performance objectives of
R447 25-18 through 22.+

3

The applicant has provided acceptable documentation on the qualityi
!

assurance / quality control program for the equipment that will be used in the
construction and operation of the land disposal facility. The documentation provides,

! evidence and assurance that the selected equipment will reliably perform its intended
j function without impairing the quality and integrity of the disposal facility and that
i. the applicable portions of R447 25 7(10) will be met.
e

| The applicant's procedures for the purchase, replacement, maintenance. and
inspection of ec uipment are adequate, and the use of these procedures will ensure;

that there will be no unacceptable breakdown interruption.or delay in the
'

; construction and operation of the land disposal facility.

Section 3.4.1 Utility Systems
'

The stafT has reviewed the utility systems for Envirocare's low level waste dis sal
facility according to SRP Section 3.4.1 to verify that sufTicient information ha been
provided for each utility system that is rec uired by the facility design; that each

'

utility system has been designed and will >e constructed to provide the supporting;

functions required by the prmeipal design features, construction, and safe o >eration
! of the facility; and that the design and constniction of the utility system wil not

adversely affect facility performance.
I,

.

'Ihe applicant has accurately described the required functions of the communication
system. including all the materials and components that are necessary so that it will
function as required and at the capacity required. The staffhas evaluated the

'
>

'

adequacy of the applicant's proposed design critena and bases for the communiention
'

system and the requirements for facility operations. The staff has determined that: ,

I

the applicant's proposed design of the communication system is consistent with the
; principal design criteria and bases. The system's design does not interfere with the
) design of the principal design features or the safe operation of the facility. Therefore.

1
'

. there is reasonable assurance that the communication system, which the staff has
i found meets R447 25 7(2) through (6), R447 2511(1) through (7), and R447 25 24
j will provide adequate support for the principal design features.
]
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.

The cpplicent has cecurctely described the required functions of the electric and
lighting system, including asl the materials and components that are necessary so

;-

that it will function as required and at the capacity required. The staff has evaluated
the adequacy of the applicant's proposed design critena and bases for the electric and
lighting system and the requirements for fact ity operations. The staff has i

determined that the appheant's proposed design of the electric and lighting system is
icensistent with the pnneipal design criteria and bases. The system's design d' oes not

interfere with the design of the pducipal design features or the safe operation of the l
'

facility. Therefore, there is reasonable assurance that the electric and lighting
system, which the staff has found meets R447 25 7(2) through (6), R447 2511(1)
through (7), and R447 25 24, will provide adequate support for the principal design
features. On the basis ofits review, the staff concludes that the design of the electric
and lighting system conforms to all applicable regulations and industry standardsand is acceptable.

The applicant has accurate 1y described the required functions of the water and waste
water systems. including aU the materials and components that are necessary so that
it will function as required and at the capacity required. The staff has evaluated the
adequacy of the apphcant's proposed design critena and bases for the water and
waste water systems and the requirements for facility operations. The staff has
determined that the applicant's proposed design of the water and waste water
systems is consistent with the pnnespal design criteria and bases. The system's
design does not interfere with the design of t3e principal design features or the safe
operation of the facility. Therefore, there is reasonable assurance that the water and
waste water systems, which the staff has found meets R447 25 7(2) through (6),
R447-2511(1) through (7), and R447 25 24 will provide adequate support for the
pnneipal design features.

Section 3.4.2 Auxiliary Facilities

The staff has reviewed the auxiliary facilities for Envirocare's low level waste
disposal facility according to SRP Section 3.4.2 to verify that sufBeient information
has been provided by the applicant for each auxilian facility that is required by the
facility design; that each auxiliary facility has been designed to provide the
supporting functions required by the principal design features, construction, and safe
operation of the facility; and that the design and construction of the auxiliary
facilities will not adversely affect the disposal facility performance.

The staff concludes that the objectives of the review have been met and that the
review supports the following conclusions for the auxiliary facilities.

The applicant has accurately described the required functions ofeach auxiliary
,

facility, including all buildings and roadways necessary to function as required by the
disposal facility design, constniction, and operation. The staff has determined the
adequacy of the applicant's proposed design criteria and bases for each auxilian
facihty. The staff has deterrmned that each auxiliary facility conforms to the design
entena and bases and that the design does not interfere with the design of the
principal design features, construction, or operation of the disposal facility.
Therefore, there is reasonable assurance that the auxiliary facilities which the staff
has found meet R447 25 7(2) through (6) and R447 25 24, will provide adequate
support for the principal design features.

36
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| On the basis ofits review, the staff concludes that the design creach auxiliarv facility
j conforms to all applicable regulations and industry standards and is acceptable.

*

| Section 3.4.3 Fire Protection System .

f

The staff has reviewed the fire wrotection system for the Envirocare low level wastei

disposal facility according to SRP Section 3.4.3. The staff concludes that the fire
| protection system has been designed: (1) to maintain occupational exposures as low

an is reasonably achievable if an accidental fire should occur; and (2) to be com satible
;

|with the facilitPs radiation safety and emergency planning programs. The applicant1

has provided provisions for an adequate training program for personnelin fire
prevention and protection. The fire protection system, therefore, meets

'
.

| R447 25 6(2xc) and (d), R447 25 7(11) and R447 25 21, as they relate to fire
j prc'ection.
I

i In meeting these requirements, the applicant has used the recommended methods in
i the following national fire codes pubhshed by the National Fire Protection
I Association (NFPA):
i

| 1. NFPA 801-1986. ' Recommended Fire Protection Practice for FacilitiesHandling Radioactive Materials'
.

|
2. NFPA 901-1981. ' Uniform Codir.g for Fire Protection'

On the basis ofits review the staff conclude 9 that the proposed fire protection system:

{ is reasonable and acceptable.

Section 3.4.4 Erosion and Flood Control System

The staff has reviewed the erosion and flood system for Envirocare's low level waste
disposal facility according to SRP Section 3.4.4.

During the operation of the facility, diversion channels and flood embankments will
be constructed to protect the site from the effects of on site flooding. The diversion
ditches will eventually become part of the long term design against flooding.

For both off site and on site local flooding, the UBRC staffindependently estimated
peak flood flows and velocities to determme the adequacy of the design features.
These features were analyzed in accordance with the hydrologie procedures discussed
in SRP 6.3.1. On the basis of these independent analyses, the staff concludes that the |

!design of the facility meets the requirements of R447 25 24(IXe) and (f). so that site j
hydrologic features, when enhanced with the proposed design features, will prevent .

erosion and flooding of the disposal units during operation. Additional details related I
to the staff analysis are found in SRP 6.3.1; particularly for those features that will
become part of the long term design,

i

I

|
|

|
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CHAPTER 4
,

FACIIJTY OPERATIONS i
-

<

1

:

j CONCLUSIONS OF THE REVIEW / Utah Bureau of Radiation Control
3

Section 4.1.2 On-Site Acceptance Review

He staff has reviewed the applicant's procedure for the receipt and inspection of;

1 incoming wastes at the Envirocare facility according to SRP Section 4.1 of NUREG
j 1200.

The applicant's procedures and the conditions written into the license will result in;

i inspections that provide reasonable assurance that waste entering the disposal
j factlity meets all appropriate rules or regulations. The applicant's procedure and

license conditions will result in the identification of waste class, chemical and4

physical content, the shipper identification and assurance that the waste meets the
requirements for waste form and classification in accordance with R44715 307.

Section 4.1.5 Receipt and Inspection of Waste

The staff reviewed the applicant's procedures for the receipt and inspection of waste
entering the Envirocare low-level waste disposal facility according to SRP Section 4.1
and finds that the information is as recommended in NUREG 1199, Section 4.1.

The applicant's procedures will result in routine inspections that provide reasonable
assurance that waste entering the disposal facility meets the packaging. labeling,

~

placarding, and survey requirements of the U.S. Department of Transportation and
R447-19100.

The applicant's procedures will result in verification of the waste manifest
requirements of R447-15 311, including identification of the waste class, chemical
and physical contents. identification of the person shipping the waste, and probable
assurance that the waste meets the requirements for waste classification as requiredby.R44715 307 and 308

The applicant's procedures provide for adequate and reasonable measures to ensure
that the waste does not contain hazardous constituents as defined by the U.S.
Environmental Protection Agency's regulation in 40 CFR 261.

The applicant's procedures help to ensure that the perfortnance objectives of
R447-2518 through 22, will be met with regard to the following:

1. Protection of the general population from releases of radioactivity and the
maintaining of any releases as low as is reasonably achievable as required
by R447-2519.

2. Protection ofindividuals from inadvertent intrusion as required for certain
waste classes that sie identified and verified by the applicant's inspection
proced tres and as required by R447-25-20.

3. Protection ofindividuals dusing operations as determined by a comparison
of exposures against R447-15 as it applies to occupational exposures and
as required by R447 25 21.

~
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- 4. Stability'c! .lisposal site efter closure (R44 22) es ensured by
-

*

mesting the ..unimum waste form and stability .equirements of '

R447-15 308.
.

Section 4.2 Waste Handling and Interim Storage
'

The information provided in the Envirocare' license amendment application regardingj waste handling and storage has been reviewed according to SRP 4.2. The reviewer
! conclude that the waste handling and storage operations are designed to maintain
) radiation exposure as low as is reasonably achievable and minimize erosional effects.
| Therefore, certain requirements of R447 25 24 and R447 25 7 are satisfied.

| Section 4.3 Waste Disposal Operations
i

j The staff has reviewed the waste disposal operations for the Envirocare low level
4 waste disposal facility in accordance to SRP 4.3.

The conclusions are that the applicant's procedures will dispose of wastes in a
manner that maintains: (1) the embankment stability and integritv (2) places and
covers wastes in a fashion that limits water infiltration and the radia; tion dose in
contact with the surface of the disposal cell to levels that will permit the applicant to
comply with the provisions of R44 <-15; (3) locate, map, and mark boundanes of
embankmentvce 1s: (4) provide for a buffer zone between disposal cells and/or site
boundaries; and (5) permits disposal unit closure and site closure in accordance with
applicant's plans.

Wastes will be placed to avoid voids so that each lift meets compaction requirements
|as committed to by the applicant.

Wastes will not be disposed of within buffer zones and the buner zones will be of
sufficient size to provide for early warning of any failure of a design feature. The
bufer zones size will also allow for mitigation measures,if needed, to take place
within the zone.

The reviewer conclude the waste disposal operations meet appropriate provisions of
R447-25 7. R447-25 21, R447 25-23, and R447 25 24.

CONCLUSIONS OF THE REVIEW / Utah Bureau of Water Pollution Control i

Section 4.3 Waste Disposal Operationa

1. Control of Liquid Content of Wastes - the staff have determined that |

1

Envirocare must provide and execute testing of the liquid content of wastes !upon receipt of wastes at the dis posal facility in order to assure
performance as per the approved design. As a result, the license will
require that Envirocare submit a plan for such testing'and control for all
wastes received, for Executive Secretary Review and approval before receipt
of any waste for distposal, see License, Appendix B. Part D 4 and 5.
Envirocare will also be required in record and report the results of said
testing. Materials failing to meet the liquid content requirement will 4

stabiltred in accordance with approved procedures and retested before
placernent in the LLRW Embankment, or refused receipt and returned to
their place of origin. Regular monitoring and reporting of the wastes liquid
content will also be required, see license, Appendix B, Part I E 9. Moisture
control for construction purposes will be controlled according to the
Construction QA/QC Plan required by License. Appendix B, Past I D 4.

42

__ _ __



I
*

.

! .. .

Temporcry L srega cf Wastes the staff hava dt.ltmined that Envirocare's2.,
.

;
plans for the temporary storage of wastes must be revised in order to!' .

prevent the release of contaminant to local soils and ground water.
i Consequently. the license will require that Envirocare submit detailed

description and engineering plans and specifications for temporary wastei

storage facilities and operations. knd receive Executive Secretary approval
,

i
before the receipt of an

j Part I H 12. However,y waste, see License Appendix B, Part I b 7 andtemporary storage of11RW materials will be.

allowed for a brief period if the wastes are stored in water tight containers,| while Envirocare is in the process of securing approval of the permanentj temporary waste storage area.

: 3. Waste Disposal Operations - the staff have determined that Envirocare'sj
description of waste disposal operations does not provide suf5cient detail toi

allow the staff to determme if as meets the criteria of NUREG 1200. SRPt

! Section 4.3. As a result, the license will require Envirocare to submit a
detailed description and receive staff approval before any construction at

] the disposal facility, see License, Appendix B, Part I D 4 and 7. and H 12.
This plan will adequately address all the elements in Section 4.3 of the SRP,

,

j except the filling o; void spaces.

4.
Buffer Zone - the staff are unable to determine if the 50 foot zone proposed
between the " edge of the embankment and the fence"is enough distance for
environmental monitorin I and mitigative measures. This can only be
determined after: 1) fina: engineedng design and embankment location are
verified, 2) the hydrogeologic characteristics of the site are fully known,
including hydraulic gradient, flow direction, average linear velocity, etc., 3)
Ground water compliance monitoring wells are located relative to the
disposal facility, and 4) Potential ground water mitigative / remedial
measures are identified in the Contingency Plan. Consequently, the license
requires said evaluation and inclusion of the necessary information into the
final design of the LLRW Embankment, see License, Appendix B, Part I H
10 and D 2.

5. Other Sources of Potential Dischar I
to determine if the following relateke to Ground Water the staff are unable

~

facilities have adequate design and
operation to prevent the release of contaminant.s to soil or grount} water:
a. Railcar Rollover
b. Secondary railcar unloading area
c. Railcar wash down area
d. Truck wash at the administration building

Temporary intch wash at the disposal facilitye.
f. Evaporation pond

i

!As a result, the license will require Envirocare to submit detailed
!

engineedng plans and descriptions and receive Executive Secretary
approval before receipt of waste at the disposal facility, see License,
Appendix B Part I H 12. However, Envirocare will be allowed to receive
and temporarily store wastes if they anive on site and are maintained in
water tight containers.

;

)
',
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6. Raus ofDsec .nination Water the sicff hava Wrminsd that water
.

used to decontaminate vehicles or equipment must be discharged only to an
Executive Secretary approved facility m order to prevent contamination of'

ground water. This may include reuse of the water for dust depressing or
moisture control on the low level radioactive wasta embankment,if this! reuse does not cause the embankment to surpass them moisture contenti
criteria as determined in the Construction QA/QC Plan (License. Appendixi B. Part I D 4). As a result, the license will require prior Executive

i Secretary approval of any disposal or reuse of water used for
i decontamination purposes, see License, Appendix B Part I D 9.

,

I

i 7. Operational Ground Water Monitorin
Envirocare's description of operationag - the staff have determined thati

ground water monitoring is
incomplete, and consequently cannot determine if the measures satisfy the

4

i
requirements of UAC R447-15 and R447 25. As a result, the license will
require Envirocare to complete the following activities before construction
of the disposal facility:

Characterization oflocal hydrogeology, including ground water flow, n.
j modeling, see License, Appendix B, Part I H 3 and 8.
,i
'

b. Completion of a compliance monitonng well network, see License.
Appendix B. Part I E 2.

i:

Demonstration that the compliance monitoring well network will; c.
! provide early warning az d su1Ticient warning to evaluate the need for
i mitigative / remedial measures and implement the

while the contaminant remains in the buffer zone,prefe:Ted measure !'

see License,
Appendix B. Part I H 3,8 and 10.

i 8. Waste Characterization Monitoring - in order to ensure that the LLRW
i Embankment performs in accordance with approved desigti, a waste
i charactenzation and control plan has been required (License Appendix B,
i Part I H 13). The pur >ose of this plan is to ensure that: 1) only a llowable
i concentrations oflow evel radioactive wastes are received for disposal, and! 2) that hazardous waste and hazardous constituents are denied disposalin
! the LLRW Embankment,in accordance with the requirements of the i

i
'

license. Appendix B Part I D 5 and 6. Regular monitoring and reporting of
j the waste characteristics will also be required, see license, Appendix B, Part
i 1 E 8.
! \

1
i CONCLUSIONS OF THE REVIEW / Utah Bureau of Radiation Control lc'

j Section 4.4 Operational Environmental Monitedng and Surveillance
1| The stafT has reviewed the operational environmental monitoring program as '

pioposed by Envirocare according to SRP 4.4. The reviewer (s) concludes the program:

1 provides for compliance with R44715 and R447 25. The applicant's environmental
i monitoring program includes evaluation of radiological anFor chemical constituents

i
! as potential contaminants in air, poil, surface water, groundwater, and vegetation. !; This includes surveillance of controlled access areas and nearby site environs. The
i licensee has available the resources to conduct the environmental monitoring
i arogram. License conditions number 22,25 and 28 address issues relevant to the
j , scensee s environmental monitodng program. I

4
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! CHAPTER 5
i

! SITE CLOSURE AND INS'ITTUTIONAL CONTROLS
.

|
4

CONCLUSIONS OF THE REVIEW / Utah Bureau of Radiation Control

| Section 5.1.1 Surface Design and Erosion Protection
4

'1%e areas have been addressed and the staff conclusions are found in Section 3.1.5! and Section 6.3.1 of this Safety Evaluation Review.;

) CONCLUSIONS OF THE REVIEW / Utah Geological and Mineral Survey.

! Section 5.1.2 Geotechnical Stability
1

i The geotechnical stability aspects of the proposed site closure plan for the Envirocare| low-level waste disposal facihty has been reviewed according to SRP 5.1.2. The; objectives of the review are to ensure that: (1) the overall site grading plan providesj
for adequate cover on all the disposal unit excavation caps and for appropriatej
grading to direct the flow of surface water away from the excavations, taking into

.

consideration the anticipated long. term settlement and/or subsidence at the site; (2)1
all the natural and artificial slopes of dikes and ditches at the disposal site will be! stable in the long term and the disposal site will require minimal care and

i rnaintenance dunng the institutional control period; (3) the monitoring programs to
| evaluate the performance of the disposal excavations are adequate in scope so that

the needed data can be collected; and (4) the applicant has committed to use all the
$ >

i

data collected during the operational phase of the facility to revise and/or improve the
final site closure plan that will be submitted before site closure, ||

f

i The information in the license amendment application has been reviewed to l

determine if:'

1

1. The applicant has adequately described how the excavation will be
back. filled, how the excavation ca > will be constructed, and how the
performance of the excavation will be monitored.

2. The applicant has committed to analyze the monitoring program data,
either to validate the predicted perfortnance of the excavation cap or tochange,if necessary, the desi si and/or construction procedures to
enhance the performance of tae backfill and cap.

3. The applicant's ?roposal for final grading of the site provides for a cover
of adequate thic uness on all excavations and appropriate grading to direct
the flow of surface water away from, the excavations.

4. All artificial and natural slopes of the dikes and ditches within the
disposal site will be stable in the long terr.1

5. The long term monitoring pri. gram to evaluate the performance of the
geotechnical aspects of the dispsal :ite is adequate in scope and
ptesented in appropriate detail.

6. The applicant has committed to use the data and experience gainedduring the o >erational phase and to revise and/or improve the site closure
plan that wi i be submitted for review during the final stage of the
operational phase.

51
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The information en the'

.,otechnicci stability cspects cf ths . Ate closure plen in the

the basis ofinformation provided for this review, there is reasonable assurance thatlicense amsndment oppficatico is adequate to satisfy the objectives of this review. On.

the disposal facility, if closed according to the site closure plan, will satisfy thelong term
R447-25 2{(1)(j).rformance objectives of R447 25 7(7), R447 2511(6), R4C 25 22, and,

The geotechnical stability aspects of the site closure plan in the license amendment
appheation meet all applicable regulations and are acceptable.

CONCLUSIONS OF THE REVIEWNtah Bureau of Radiation Control
Section 5.2 Decontamination and Decommi=ioning

The staff has reviewed the decontamination and decommissioning plan for the
Envirocare radioactive waste disposal facility according to the SRP Section 5.2.

The staff has vedfied that sumcient information exists to: (1) meet the requirements
of R447-25-15; (2) substantiate fixed and removable contamination levels for
facilities, equipment or other items for unrestdcted release will be below those
specified by license condition 26; and (3) wastes generated during decontaminationwill be disposed of on site.

Furthermore. the stairconcludes the site will be capable of meeting the performance
objectives of R447 25 after decommissioning. License Condition 60 addresses these
performance criteria during the post-closure pedod.

CONCLUSIONS OF THE REVIEWNtah Bureau of Water Pollution Control
Section 5.3 Post-operational Environmental Monitoring

Ground Water Monitoring the staff have determined that Envirocare's postclosure
ground water monitoring plan is incomplete. As a result, the license will require
Envirocare to submit a plan for postclosure ground water monitorin and receive
Executive Secretary approval before any construction of the disposa; facility, seeLicense. Appendix B. Part I H 6.
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! CHAPTER 6
SAFETY ASSESSMENT

.: 1

1

j
CONCLUSIONS OF THE REVIEW / Utah Bureau of Water Pollution Control

3

Section 6.1.3 bdionuclide blesse/ Normal Conditions

Ground Water Pathway - the staff have determined that based on the waste
concentration limits specified in the license and the contaminant transport modeling
information submitted, that the radionuclides released as leachates from the base ofi the LLRW Embankment will be attenuated during both advective flow to the water~

table and diffusive transport in the unsaturated zone. The stafThave also determined
that the concentration of each of the radionuclides in the ground water at the water
table will be maintained at or below the Ground Water Quality Standards for a period3

of time in excess of 500 years.j

! Section 6.1.5 Transfer Mechanism - Gnmndwater*
.

| The starthave carefully reviewed the input parameters and the code used for;

simulation of the unsaturated zone transport of the radionuclides allowed for disposali by the license. Though site specific information was limited, the assumed values for ,

I

] distribution coefficients, retardation factors diffusion coefEcients and hydraulic
inputs to the model were sufficiently conserv, ative to overcome the data limitations:

and adequately simulate conditions expected at the site. The contaminant transport
1

! modelin g demonstrated that the concentrations of the radionuclides at the water
i table wi.] not exceed the Ground Water Quality Standards for a period of time in
3 excess of 500 years. Longer periods of time would be required for horizontal

transport of the radionuclides to a location where ground water could be withdrawn
i for consumptive purposes.

!; In addition. the Groundwater Quality Standards have been established for the
| protection of ground water for purposes of human consumption, primarily on the
i basis of EPA drinking water MCLs (maximum concentration limits). Consequently.

these standards represent acceptable concentrations of radionuclides with respect to .
;

! dosage. Therefore, the contaminant transport evaluation has shown satisfactory '

dosage assessment relative to the ground water pathway. This assessment also.

f
includes an extra built in margin of safety in that though the water table aquifer is

,

! h linking water uses without significant pretreatment (Class TV aquifers;on
3

| En rocarJias been required to demonstrate that the concentration of the'

I ionuetrces will not exceed drinking water MCIA at the water table for at least a
~

3 500 year period.

j CONCLUSIONS OF REVIEW / Utah Bureau of hdistion Control
4

i Section 6.1 blease of hdioactivity
Through 6.1.6

| The general purpose of the sections of this portion of the SRP is to demonstrate that
] Envirocare has provided reasonable assurance that the following Utah Bureau of
; Eadiation Control Rules (as performance objectives) will be met.'
:

{ 1. R44715 " Standards for Protection Against Radiation'
j 2. R447 2519' Protection of the General Population from Releases of
; Radioactivity"
i

a

l
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j - * The two ragulations lir
.ndicactiva ralsases to eff site at ~. Furthsrmore.I* R447 25 limits dosss suus that the follswing annual deses w the public will not be

exceeded:j,
} A. 25 millirem to the whole body
i B. 75 millirem to the thyroid gland . i

tC. 25 millirem to any other organ .

! Additionally. R447-15 sti pulates the occupational radiation standards to be met by |
Envirocare,i.e.,1.250 mi:lirem per quarter to an on site worker during disposal

|
1

operations.

In order to evaluate the various pathways for exposure to radiation the UBRC and
later, the amplicant, contracted with Rogers and Associates Engineering,Inc., Salt
Lake City "Jtah. to perform the appropriate pathways analyses. The model,
PATHRAE, models off. site and on site pathways through which persons may come in
contact with contaminated wastes.

The eDisite pathways include groundwater transport to a surface river or a well.
surface twind or wateri erosion, facility overflow, and atmospheric transport. The
on site pathways include direct gamma exposure, dust inhalation. food grown on the
waste site, biointrusion. and ranoactive gas inhalation. On. site pathways ofconcern
arise principally from worker doses during operations and from post-closure site
reclaination (intnader) activities such as constructing a house and living on site.
growing edible vegetation on site, and drilling wells for irrigation or drinking water.

Exposures to indisiduals were calculated based on unit concentrations (INCi/p of
each radionuclide postulated to be present in waste disposed at the Clive facihty. The
unit concentration dose results were then combined with applicable dose criteria to
infer proposed concentration limits for the safe disposal of waste at the Clive facility.
The quotients of the applicable dose criteria divided by the unit concentration dose
results provided scaling factors by which the unit concentrations were multiplied to
determine the maximum permissible concentrations of radionuclides in the waste.

Anv "infen ed concentration limit" or a fraction thereof provides reasonable assurance
tha't if an individual were exposed to any of the licensed radionuclides. the resultant
exposure would not exceed the appropriate annual exposure standards under i

postulated conditions. The " inferred concentration limits" for each isotope or a lesser
i

value (as re
appended). quested by the applicant)is a condition of the license. (See Draft License

The information provided by the applicant and also generated contractually for the
UBRC demonstrates that:

3. Potential impacts for on site individuals, conducting routine activities
during the facility operational period, will be controued so that they will not
exceed the limits specified in R447-15..

2. Potential off site release will be controlled so that impacts on individuals
through any combination of exposure pathways will not exceed the limits
specified in R447 2519.

.
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Sectica 6.2 Intrudu Protecti:n '-

The staff has reviewed the intruder protection systems according to Section 6.2 of the
-

SRP. The staff concludes that the engineered intruder barriers will provide
reasonable assurance that an inadvertent intruder will be adequately protected. This
is for the period aAer act.ive control is discon'tinued. Class C wastes will not be
authorized for disposal therefore, the requirement of R447 25 25 is not relevant. The
stafTeonchides that the requirements in R447-25 8,11 and 20 are met by the facilitydesign.

Section 6.3.1 Iong Term Stability

The SRP Section 6.3. concerns itself with the following parameters: site erosion and
maximum probable flooding and precipitation, alope fai ure and liquefaction anddifferential settlement.

The sta!T have reviewed the information submitted by the applicant regarding,
flooding and erosional effects on long term stability including: mammum probable r)
Good nd spaximum probable orecipitation and those erosion design i..Mes which / ,

|
d mitigate the effects of th6se probabilist events. Accordingly, the staffso

'

concludes that on. site drainage channels, erosion protection for perimeter ditches,
and erosion protection for the embankment are adequate and meets the relevant

|requirements in R447 25-7.
!

CONCLUSIONS OF THE REVIEW / Utah Geological and Mineral Survey

Section 6.3.2 Stability ofSlopes

The long term stability of the slopes at the Envirocare low level waste disposal
facility has been reviewed according to SRP 6.3.2. The objectives of this review were
to ensure that: (1) critical slopes at the disposal site have been identified for
evaluation; (2) the information on the geotechnical characterization of the slope area
and borrow material is adequate; (3) slope characteristics have been described in
appropriate detail; (4) the design and analysis of slope stability were presented in
appropriate detail; (5) there are provisions for quality control during construction;
and (6)information in the license amendment application meets SRP 6.3.2.

The information in the license amendment application have been reviewed to
determine if:

1. The applicant has identified both engineered and natural slopes at, or in,
the general vicinity of the dispost.1 facility that should satisfy the
long term stability requirement of the regulations.

2. The information in Section 2.5 is adequate to enable the reviewer to
independentlyjudge the applicant's interpretation of the stratigraphy
and design parameters used in the slope stability analyses.

3. The applicant's description of the slope characteristics. cross sections, the
soil and foundation conditions at the slope, the summary and description
of both the static and dynamic properties of the soil, and the phrestic
surface and seepage forces used in the analysis ait a reasonable and
conservative interpretation of the available data.

.
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4. In the static .d dynemic coalysts perfermsd b. Jhs applicant.
raessnable and c:nservativa dtsign assumptisns ware ussd and
uncertaiuties were considered with regard to the shape of the slope. the

.

boundaries of several types of soil within the slope, forces acting on theslope,
> ore water pressure within the slope, failure surface correspondingto the owest factor of safety, the effect of assumptions inherent in the

method of analyses, and adverse environmental conditions.

5. The applicant has definite plans for applicable quality control actions
pertaining to both the selection and excavation of borrow materials and
the compaction phase of earthwork.

The information on both short term and lonpterm slope stability in the license
amendment application is adequate to satisly the objectives of this review. On the
basis of data and analyses provided for this review, the applicant has proven that the
factors of safety against short-term and long term failure of engineered slopes and
natural slopes at the site are greater than the acceptable minimum of 1.30 for
short term and 1.50 for long term static stability and greater than 1.0 for dynamic
atability for both cases. Therefore, there is reasonable assurance that the s opes at
the disposal facility are stable in the long term and that the slope stability '

requirements of R447 25 8(4). R44711(6).R447 25 22, R447 25 23(1xi),
R447-25-24t1xa), and R447-25 24(1Xb) are met.

On the basis of this renew. it has been determined that the long term slope stability
aspects of the license amendment application, meet all the requirements of the
applicable regulations. .

Section 6.3.3 Settlement and Subsidence

The long term settlement and/or subsidence aspects for the Envirocare low level
waste disposal facility were reviewed according to SRP 6.3.3. The objective of the
review was to ensure that: (1)information on the site characteristics, construction of
the facility, waste disposal operations. and disposal excavation caps is adequate;'(2)
the areas that are potentially susceptible to long-term settlement have been
identified and their modeling (characterization of the problem!is reasonable and
conservative: (31 the uncertainties have been considered and addressed appropriately
in the settlement analyses; (4) the applicant has committed to perform remedial
actions iflung term settlement should be a potential problem; and (5) the
information presented meets the guidance and acceptable criteria in SRP 6.3.3.

The information in the license amendment application has been reviewed to
determine if:

|

1. The information on site characteristics, the excavation and backfilling of
disposal excavations during the operations phase, and disposal excavation
cap design and construction was adequate tojustify the applicant's

-

!interpretation of stratigraphy, the typical section of disposal excavations, |
and the parameters used in the settlement analyses.

2. Both the general areas within the disposal site and the excavation cover
iareas that are potentially susceptible to long term settlement are l

identified, and the applicant's description of the typical sections, the
long term condition el the backfill and buried waste were within the
excavation. the parameters used in estimating the settlement. and the
assumptions on groundwater conditions were a reasonable and
conservative interpretation of the available data.

6-4 .
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3. The uncertainties such as severe events or conditions resulting in
settlement the extent and boundaries of the various materials within the

.

sections being analyzed, and the effect of assumptions inherent in the
method of analysis were considered by the applicant in the settlementanalyses.

The applicant has provided definite pro4.
excessive settlement anNor settlement posals for remedial actions if

mduced cracks should occur in the
disposal excavation cover, and evaluated the slope and feasibility of suchproposals.

The information on long term settlement and its safety implications is adequate to
satisfy the objectives of this review. On the basis of the review ofinformation
provided by the applicant and the commitment for remedial action during the
operational phase and initial 5 years or longer, if necessary, of the institutional
control phase, the applicant has satisfactorily demonstrated that the p
long term settlement and/or cracking of the disposal excavation cover a,otential fors minimal and
therehv the settlement and/or subsidence aspects of R447 25 8(4). R447-2511(6).
R447 25 22. R447 25 24(1Xa), and R447 25 24(1)(b) are satisfied.

On the basis nf this review it has been determined that the adverse effect oflong term
settlement and/or subsidence on the performance of the disposal facility is minimal.
The information on the settlement and/or subsidence aspects meets all the applicable
regulations, contingent on the commitment by the applicant to perform remedial
actions, if necessary, to mitigate the adverse effects oFsettlement and/or subsidence
on the performance of the disposal facility.

.
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CHAPTER 7
OCCUPATIONAL RADIATION EXPOSURE,

CONCLUSIONS OF THE REVIEW / Utah Bureau of Radiation Control
Section 7.1 Occupational Radiation Exposure

The staff has reviewed the information on occupational radiation exposure in relation
to the as low as is reasonably achievable (ALARA) principle for the Envirocare
low level waste disposal fccility according to SRP Section 7.1.

The staficoncludes that the ALARA policy, facility design, and operational
considerations are acceptable because the applicant has met the training
requirements of R4718-12 and the ALARA provisions of R471510.

The applicant has provided a management commitment to ensure that Envirocare
will be designed, constructed, and operated in a manner consistent with the above
criteria. |

The objective of the facility radiation protection program is to maintain individual 1

!
doses and total person. rem doses to facility workers and to members of the general
public within the ALARA concept and to maintain individual doses within tae limits
of R4715101. Within restdcted areas, sources of direct radiation and airborne
radioactive contamination were considered in the review. |

Section 7.2 Radiation Sources

The sta!Thas reviewed the radiation sources for the Envirocare facility according to
the SRP Section 7.2. During operation, the greatest potential for personnel radiation
dose is direct gamma. Otherwise, the primary source (sl of personnel exposure is dust
inhalation. A complete desenption of the routine operation source term evaluations
are contained in " Evaluation of the Potential Public Health Impacts Associated With
Radioactive Waste Disposal at a Site Near Clive, Utah", Rogers and Associates |

Engineering Corporation. Salt Lake City, Utah. The a
facility that can meet the standards found in RM715.pplicant has described a

Section 7.3 Radiation Protection Design Features

The staff has reviewed the information submitted in accordance with Section 7.3 of
the SRP. This section deals with radiation protection design features such as

t

equipment and facilities, shielding, ventilation and air monitoring instrumentation.

Due to the nature of the materials for disposal, much of these reviews are not
relevant. Specifically, unique shielding is not necessary, nor is special ventilation
since activities are conducted out of doors.

The applicant has provided documentation designating radiation control or limited |

access areas. The applicant has provided data regarding fixed area radiation
monitedng and continuous airborne radioactivity monitodng instrumentation and
monitoring methods.

71
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On the basis cf the exa, nation cf thsse meterials. the sta koncludss the radiation,

protection design features are adequate and the applicant can meet the relevant |

sections of R44 < 15 and R447 25. In order to emphasize the importance of these
-

items in the facilit25 were included. y safety procedures and program, license conditions 19. 22,24 and
.

Section 7.4 Radiation Protection Prohram )
The staff has reviewed the following areas of the applicant's radiation protection
propam: (1) organization: (2) e
radiation protection procedures.quipment, instrumentation and facilities; and (3)These reviews were conducted utilizing 7.4 of the
SRP.

On the basis of the review,it is concluded that the program is acceptable and
generally meets the requirements stated in R447-15 and R447 25.

The duties, responsibilities and qualifications of the applicant's radiation program
str:Tprovides reasonable assurances of experienced and knowledgeable senior

rsonnel. The organization provides for accountability and internal checks and
Fsalances for the radiation protection program. The applicant's training program for
new hires or non radiation personnelis adequate and includes basic radiation science
and radiological health procedures as well as facility policies and procedures for the
radiation control program.

The radiation protection features include a radiochemistry laboratory, personnel
decontamination areas, access control points, office, and laundry and locker room
facilities. These facilities are sufficient to maintain occupational radiation exposures
AI. ARA.

Equipment to be used for radiation protection purposes includes portable radiation
survey instruments, personnel monitoring equipment, fixed and portable area and
airborne radioactivity monitors, laboratory equipment, air samplers; respiratory
protective equipment. and protective clothing. The number and types of equipment to
be used are adequate, and provide reasonable assurance that the applicant will be
able to maintain occupational exposures ALARA.

All permanent and temporary facility personnel will be assigned beta gamma
thermoluminescent dosimeter badges. These badges will be processed quarterly, and
more frequently if significant exposures are suspected. The applicant has provided
policies and procedures for monitoring radiation exposures to visitons.

!Approariate caution signs. labels, and signals will be provided in accordance with '

R44715 203 and R447-15 204. Bionssays will be provided when deemed necessary by
the radiation protection manager or directed by the UBRC. Records of surveys,
'>ersonnel monitoring, and bionssays will be maintained in accordance with

|

,

3447 15-401.
i

Procedures have been developed to insure that exposure limits are not exceeded by
on site personnel; to control the radiation work areas; to post radiation areas; to
control all radioactive materials on vehicles; equipment or personnel leaving the
radiation control areas; to monitor and control contamination of facilities; to monitor
airborne contaminants; and to provide for access and use, by qualified personnel, of
appropriate radiation detection and monitoring instrumentation.
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CHAPTER 8
ORGANIZATIONAL STRUCIURE

CONCLUSIONS OF THE REVIEW / Utah Bareau of Radiation Control

Section 8.1 Organizational Structure,

The staff has reviewed the information provided in regards to the organizational
structure. This includes the management stnicture and its resources available to
support on going construction activities, staffing and other technical support
necessary foi safe facility operation. This information provides sufficient assurances
that the operations can be conducted in accordance with licensee commitments and
the Utah Radiation Control Rules. In order to emphasize the importance of this
factor, license condition 31 has been included.

Section 8.2 Qualification of the Applicants
i

Utah Radiation Control Rule. R447 2511(2) requires an applicant to demonstrate
~the applicant is qualified by reason of training and experience to carry,out disposal
operations in a manner that protects health and minimires danger to h,ie or property".

The applicant has described the stafTpositions within the organization structure. the
reporting chain of command up to the corporate chief executive officer, staff size for
various positions and their responsibilities. The applicant has provided a descri stion
of the qualifications for each position and the resumes for key personnel current:y
employed. On this basis. the staff concludes the licensee's operating organization is
acceptable and can met the requirements of R447-2511(2). To emphasize the
importance of this element of facility operations, license condition 32 is included.

Section 8.3 Staff Trainmg Program

The licensee has provided information regarding the staff training program for the
Envirocare facility to include the curriculium for each category ofinstruction and a
schedule for refresher training. The UBRC staff has reviewed this information and
finds it adequate and meets the goals of R44718-12 and R447 2511(2). To
em ahasize the importance of continued training, license condition 29 has been ,

|inc, uded.

Section 8.4 Emergency Planning

The staff has reviewed the information on emergency planning for the Envirocare
low level radioactive waste disposal facility. The licensee has established plans for
responding to on site emergencies of all types including those invohing radioactivity.
The licensee includes in these plans. procedures that include interaction with local
governments and locally available medical treatment. The emergency response plans

,

|
are judged to be adequate.
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Sectira 8.5 Revva and Audits
,

'

The UBRC staff has reviewed the information provided by the licensee relevant toi internal reviews and audits of operational activities. The Envirocare program
1

i includes independent third. party audits of their engineering and safety related
- ?rograms The review and audit procedures include a frequency of audit schedule, a

;isting of subject matter to be reviewed and the qualifications of the individualsperforming the audits. The lic
reviews of operating programs.ensee also provided information regarding senior stafi; The UBRC concludes these programs are adequate.

.

Section 8.6 Facility Admini=trative and Cperating Proceduas
j

The licensee has provided information regarding the policies and procedures;

implemented in order to provide control over activities that are important to safe
facility operations. The UERC staff has reviewed these policies and procedures and:

I,
finds that major safety related procedures and site operating policies have been
addressed;

;
'

Section 8.7 Physical Security

j The staff has reviewed the licensee's information relevant to physical security for the
site. The licensee's program is comprehensive and should provide for adequate3

'.
protection against theft or vandalism. License conditions 48 and 49 address aspectsj of the physical security plan.
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CHAPTER 9-

QUALITYASSURANCE

CONCLUSIONS OF THE REVIEW / Utah Nureau of Radiation Control
|

Section 9.1 Quality Assurance During the Design and Construction Phase

The staff has reviewed the quality's low level waste disposal facility cecordiconstruction phase for Envirocare assurance (QA) program during the design and
Section 9.1. ng to SRP

The organizations and persons performing QA functions have the required
independence and authority to effectively carry out the QA program without undue
influence from those directly responsible for costa and schec ules.

The quality assurance requirements outlined in the SAR are applicable to both the
design and constnietion phase as well as the operation phase of the project. The
majority of the construction for this project has already been completed.

During the design phase of this project, the major objective has been to design a
disposal embankment that will afford environmental protection, safety and stability
to at least the same degree as the Vitro disposal embankment at South,Clive. The
. design criteria as presented in Section 3 of the SAR has been approved by the UBRC.
Any design changes must be submitted for review and approva by the UBRC before l
itnplementation by Envirocare. l

!

It was not the intent of this section to specify the number, model, wc|ghts, etc., of
construction equipment to be used by the construction contractor dunng the pro
The construction contractor is to be given the design / construction specifications, ject.required to meet them. and

This section itemizes the specific tests and frequencies that must be performed on
each type of condnietion matenal, calibration and control of measunng equipment,
an'd records to be mamtained.

This section also discusses corrective actions to be taken when non conformanceitems are encountered.

During the operation of the waste disposal facility, Envirocare will assure that all
activities affecting stnictures, systems, or components important to safety will be
subject to the applicable controls of the QA program, and that specific equi
environmental conditions, skills or processes will be provided as necessary.pment.

The QA program covers activities affecting structures, systems, and cornponentsimportant to safety as identified in the SAR.

Accordingly, the staffconcludes that the applicant's description of the QA program
complies with applicable Utah Bureau of Radiation Control Rules and industry
standards and can be implemented for the pre operational. operational and post
operational phases of the Clive facility.

-
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!
CONCLUSIONS OF T1 . REVIEW /Ut.sh Bureau cf Wcter Allution Control

.

i
j Section 9.1 Quality Assurance-

!
Constmetinn Quality Assurance - the staff have determine that the constructioni
quality assurance / quality control t CQA/QC1 procedures are in need of major revisioni in order to com >ly with recent EPA construction guidance. As a result, Envirocare! will be requirec to submit and receive staff and Executive Secretary approval of a
revised CQA/QC Plan before constnaction of the disposal facility, see L4eense,,

;
Appendix B, Part I D 4. This plan will comply with the guidance found in the EPA

! document entitled " Construction Quality Assurance for Hazardous Waste Landj
Disposal Facilities', July,1986. EPA /530 SW-86-031, and address related comments
found in Notice of Deficiency No. 6 issued to Envisecare on November 26,1990.1

;

| CONCLUSIONS OF THE REVIEW / Utah Bureau of Radiation Contro!
! Section 9.2 Quality Assurance During the Operations Phase
!

| The staff has reviewed the quality assurance (QA) program during the operations
i phase for Envirocare's low level waste disposal facthty according to SRP Section 9.2.;

i The organizations and persons performing QA functions have the required
i independence and authority to effectively carry out the QA program without unduej influence from those directly responsible for costs and schec ules.
,

,

The QA program desedbes the uirements, procedures, and controls that, when
grly implemented, comply wi h Appendix to 10 CFR 50,10 CFR 50.55a and

The quality assurance requirements outlined in the SAR are applicable to both the
design and construction phase as well as the operational phase of the project. The
majority of the construction for this project has already been completed.

During the design phase of this project, the major objective has been to design a
disposal embankment that will afford environmental protection, safety, and stability
to at least the same degiee as the Vitro disposal embankment at South Clive. The
design cdteria as presented in Section 3 of the SAR has been ap
Any design changes must be submitted for review and approva

proved by the UBRC.

implementation by Envirocare. by the UBRC before

It was not the intent of this section to specify the number, model, weights, etc., of
construction equipment to be used by the construction contractor during the project.
The construction contractor is to be given the design / construction specifications, andrequired to meet them.

This section itemizes the specific testa and frequencies that must be performed on
each type of construction material, calibration and control of measunng equipment,
and records to be maintained.

This section also discusses corrective actions to be taken when non conformanceitems are encountered.
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*
' ' During th? cperstien r he wcsta disp: sal fccility, Envire me will casure that all' *

cetivit:Is cfTscling strudurss, systems, or components important to s:fety will be
cubject to tha cpplicchl7 contrals of the QA program, and that specific equi
environmental conditions, skills or processes will be provided as necessary,pment,j*

i
The QA program covers activities affectgtnictures, systems, and componentsimportant to safety as identified in the

J

Accordingly, the staff concludes that the applicant's description of the QA program
complies with applicable Utah Bureau of Radiation Control Rules and industry,

i
standards and can be implemented for the pre-operational, operational and post
operational phases of the Clive facility.;
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CHAPTER 10
{ FINANCIAL ASSURANCE

-

?
: '

} CONCLUSIONS OF THE REVIEW / Utah Bureau ofRadiation Control
j Section 10.1 Financial Assurance

Utah Radiation Control Rules requires certain licensees to provide financial surety
,

;
strangements for the decontamination, decommissioning and reclamation of the2 licensee's
ultimate! the license. The purpose of these rules is to ensure the protection of theunds and facilities. This is an integral part of the licensing process andj

) public he Ith and safety in the event of aban donment default, or other inabilit i

the licensee to meet the requirementa of the rules or c,onditions of the license. y ofi

i

Envirocare was required to provide such surety for the NORM license and has in
-

fact, implemented the necessarj

Envirocare provided operation.y financial surety. During the licensing process,,j
elosure, and wat-closure plans (including long termi monitoring and maintenaneel and associatec

costs to the UBRC for review and!
approval by the UBRC staff and engineers. Based on those plans and costs, a surety4

amount was established and approved by the UBRC, the Utah Attorney General's
OfTice, and Envirocare's legal and Snancial consultants.;

;

j
Currently, the type of financial surety arrangement accepted by the UBRC is a Trust
Agreement with a cash had in the amount of $779,000.00 plus interest. Essentially,

4

the surety provides money to the Trustee, Key Bank of Utah, for reimbursements of'

costs to properly place a maximum of 300,000 cubie yards ofcontaminated material
into the disposal cell; to complete all phases of the disposal cell embankment to the

+

i required design specifications; to decontamMahe the grounds, equipment and
facilities and to monitor the site for thirty',30 years after its closure. The Trustee

t

shall make payments from the surety fund v the Department of Health, UBRC shall
*

i direct. There are provisions in license condition 58 for the surety arrangement to be i

reviewed and updated annually.;
i

| The staff has again reviewed this plan and finds the applicant has submitted a
,

comprehensive and acceptable financial assurance plan to cover estimated costs for
;

decontamination. decommissioning and site reclamation. Inj
rti-Jar, it complieswith the UBRC rules including R447-25 30, R447 25 31, and 447 25 32:

3

The staff has reviewed the financial assurance plan for Envirocare low level wastedisposal facility.j

i

The applicant has submitted a comprehensive financial assurance plan to cover the
estimated costs of conductin
the project, including costa o construction and disposal.all licensed activities over the planned operating life of

The staff has reviewed this plan and finds that it contains all the features considered
essential for such a program and is, therefore, acceptable. In particular,it complies

t

with the Utah Bureau of Radiation Control Rules including R447 25 30, R447-25 31
*

] and R447 25-32.
}
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!' GENERAL COMMENTS
} .

CCNCLUSIONS OF THE REVIEW / Utah Bureau of Water Pollution Control
Groundw_atgr Permit Issues: Bami= for SneciNe Groundwater Conditions

L

Ground Water Classification (Licence, Appendix B, Part I A) 24 ground
; 1.

water quality samples from wells SC-1 through SC 5 which are located4

i nearbT.15.y the low level radioactive waste (LLRW) embankment in Section 32.:
R.11W., indicates that ground water has an average total dissolvedi

solids (TDS) content of 34,914 mg/1. These five wells which are completed;
both in the shallow and deeper apparently confined aquifer, demonstratej similar TDS concentrations.

4

1 2. Background Ground Water Quality (License, Appendix B, Part I B) .
background quality has been determined based on the same 24 samples

;

from wells SC 1 through SC 5, collected as a part of the Vitro Embankment
<

| EnvironmentalImpact Studies dudng tember,1981 through August,1982: with partial radiochemist data rom April,1987. Unfortunately
i

j
many radionuclides proposed fo disposal have gone unsam ed in the

i existing ground water qualit data. Notwithstanding, the secutivei Secretary has set the groun water protection levels at the same
!

concentrations as the Ground Water Quality Standards. Future samp ~ g! will yield information at a later date, before receipt of waste at the fac
! tywhich will allow the Executive Secretary to determine bac ound values.,| Based on the new data the protection levels may be modifi if the it is:

shown that background concentrations exceed the Ground Water Quality
| Standards, see Part I H 5.

! 3. Ground Water Protection Levels (License, Appendix B. Part I C)- protectionj
levels have been set at the highest of the folfowing two values:

i
Ground Water Quality Standards (GWQS) . as defined in UACa.

R448 6 2. Table 1 for Beta and/or Gamma emitting man madej
radionuclides. GWQS have been calculated from National Bureau of

i Standards (NSB) Handbook 69. For conservative pu ses, the lowest
:

I
concentration causing the uivalent 4 millirem / year osage limit was
selected from the criteria fo the total body or any internal organ as

| found in NSB Handbook 69.

b. Backgroun6 Ground Water Quality as determined from wells SC 1
through SC-5, as mentioned above.,

1
,

.i
As more background ground water quality becomes available, especially site| specific data, the protection levels may be modified by the Executive

i Secretary (liicense, Appendix B, Part 1 C 2).

For those radionuclides without a value in NSB Handbook 69, en analog
,i value was determined by the Bureau of Radiation Control using values from
|i Table 1.b of" Limiting Values of Radionuclide Intake and Air Concentration

j and Dose Conversion Factors for Inhalation. Submersion, and Ingestion". !

Federal Guidance Report No.11 (EPA document EPA 520/188 020). The |s

i

analog value was calculWd from a ratio of the Annual Limit ofIntake;
i(ALI) values for ingestion from Federal Guidance Dmument No. Il and the 1

Maximum Permissible Concentrations for Water (168 hr week) from NSB
:

{ Handbook 69 as follows:
i

G1*
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'

j htessium 4.. .nnleg = }{-4Q&I X K 421dPJ.168 hr
.

(MPCw 168hr) K-42 ALI
| -

The Ground Water Quality Standards, UAC R448 6 2. Table 1 require that
3
:

for the case of multiple radionuclides "the sum of their annual dosej
equivalent to the total body or any organ shall not exceed four millirem /yr'.j
In practice, this is usually accomplished by the Sum of Fractions Rule;;

which in turn requires discrete radiochemisty analysis of every;

j radionuclide proposed for disposal, and the result divided by the
corresponding protection level (or GWQS in this case), and the ratios
summed. The Sum of Fractions Rule usually requires the sum of the ratios
to be less than or equal to 1.0. However, this rule was designed for the{
circumstance where background concentrations are significantly smaller4

than the standard of complinuce, resulting in fractions angnificantly less
}| than 1.0. In this pennit the Executive Secretary has determined to require

Envirocare not to increase the background concentrations of the each of the :
i

radionuclides present in the uppermost ground water; and has consequentlyi
assigned the background concentrations as protection levels. This has
created a problem m the application of the Sum-of Fractions Rule because;

the sum of the ratios results in a value greater than 1.0. Because thei
'

background concentrations for three of the radionuclides (Pb 210, Th 230,
and U nati appear to exceed the 4 millirem annual dosage requirement and
in an effort to minimize the cumulative impact that multiple radionuclides
may cause on the uppermost ground water, the Executive Secretary hasi

determined to set the sum of the fractions at a higher value than 1.0, basedi

on baseline conditions to be determined by Envirocare. The Executive! Secretary
deviation m, expects that this summation value willinclude the Erst standard:

order to account for natural variance. The sum will be(
determined upon approval of the Accelerated Background Sampling Reportj required by Appendix B, Part I H 5 of the license.

i
,

As a cons mien ~ c thi =^ the Sum-of Fractions rule cannot be used in
r.

! grouan water"quaMy comolkoce c eter-mations um.ii mRer compieuon 5T
the^nackrrounel siarnpling. However, atter the backgrouno concemrauons
have been determined and approved, permit compliance will be determined

,

by both: |

i
Com arison of the individual radionuclide concentrations with their

s.
i indi dual protection levels, and by
!
i b. Com parison of the current sum-of fractions value with the initial or

4

I

baseline summation value determined at the conclusion of theaccelerated background monitoring.

4. Final Design (License, Ap nndix B, Part I D 2) . because the application
,

!
was based on conceptual c esign data, Envirocare will be required to submiti
detailed fmal engineering design and specifications and secure Executive!
Secretary approval before any constnaction of the LLRW Embankment.
Failure to constniet any portion of the facility in compliance with the
approved design or CQA/QC Plan will be cause for the Executive Secretary

,

;

to require Envirocare to retrofit, reconstruct, or otherwise mitigate the
facility to prevent the release of contaminants to ground water.t

!
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5. Compliance .' nitoring (License, Appendix B. P 1 E)- Envirocara will
use statistico1 mithods providsd by EPA to dstcrmine complisnes cf ground
wetsr quclity et the compliance monitoring wells with the ground water,

protection levels.
'

Because the compliance monitedng wells have not yet been constmeted,
specific requirements have been provided to ensure the wells are adequate
for the purpose. Envirocare will be required to constniet the compliance
monitoring well network and secure Executive Secretary approval before
any construction of the LLRW Embankment.

If at any time in the future, the Executive Secretary determines mfter
review of any compliance monitoring or other data, that the compliance
monitoring well network needs to be modified, Envirocare will be notified to
submit a plan and compliance schedule to complete the needed changes.

Ground water monitonng will be quarterly and will include all the
protection level parameters, including all the radionuclides proposed for
disposal and their indicator decay products as to be determined in Part I H
7.

Comphance monitoring will also inchtde liqujd moisture content testing and
control of the waste in accordance with the p)an approved by the Execu'tive
Secretary, pursuant to Part I H (11).

. .

Post closure monitoring has not yet been defined, consequently Envirocare
will secure approval for such a plan.

.

6. Non-Compliance and Out-of Compliance Status (License, Appendix B. Part
1 F)- these requirements recapitulate those found in UAC R-448 6 6.16
through 6.18.

7. Reporting Requirements (License, Appendix B, Part I G) these parallel the
enmpliance monitoring requirements to ensure reporting of the same. The
notice of clay bottom liner and cover construction are to provide the
Executive Secretary opportunity to inspect said construction. The
semi annual "As built report is to document construction as per approved
design.

8. Hydrogeologie Report (License. Appendix B. Part I H 3) . some investigation
has been completed in the area relevant to the nearby Vitro Embankment
and the Mixed Waste Facility. However, site specific hydrogeologic data is
necessary to support the compliance monitoring well system. Consequently,
hydrogeologic studies will be completed before any constniction of the
11RW Embankment. These will form the basis for the' ground water flow
modeling. Characterization of the unsaturated zone has been included here
in order to evaluate any perching ofleachates under the facility in the
vadose zone and ensure adequate ground water compliance monitoring.

G3
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9. Determinatic WIndicctor Radi:nuclide end De y Products (Licens2,'

Ap_pendix B, Fort I H 7) . because the radionuclides decay into distinctly
ditTennt daughter products, it will be critical to identify all these.

daughters, and ensure they have established monitoring parameters in the
pernut, particularly for short lived radionuclides. More mobile
radionuclides must also be identified with the intent of focusing on those as
lead indicators of ground water contamination. As a result, the extensive
list of monitoring parameters found in the permit today may be modified at
a later date to include a two phase approsca, where a short list of mobile
indicator parameters are monitored first, on a regular basis; an exceedance
of which would trigger monitoring of a second phase comprehensive list of
parameters.

10. Related Facilities Which Require Executive Secretary Approval (License,
Appendix B. Part I H 12) . very little information, in terms of en 'neering
design, has been submitted on various facilities related to recei , handling,
and temporary storage of wastes. In order to ensure these facil ties meet
the spill containment requirements of Part I D 7 of the permit, Envirocare
will submit detailed engmeeting plans and secure Executive Secretary
approval before receipt of any low level radioactive waste not received and
maintained in water tight containers at the facility.

11. Contingency Plan (License, Appendix B, Part I H 2) . because the
application omitted a Contingency Plan, the license will require Envirocare
to submit and receive Executive Secretary approval of a Contingency Plan |
before construction of the disposal facility, see License Appendix B. Part I |H 2. This Contingency Plan will address all the comments found in Utah '

Bureau of Radiation Control Notice of Deficiency No. 6. Comment WPC-13,
|dated November 26,1990. Satisfactory response to all these issues should

also help satisfy Buffer Zone requirements, see License Appendix B, Part I
H 10.

Liqpi.d2ts. itis.tisa.And .ControloLEaste - In addition to the requirements above,
Envirocare will be prohibited from receiving free liquid wastes (License, Condition
15), and will implement testing and control of the h id content of the waste at the
respectively.pt, as required in License Appendix B.qutime of recei Part I D 6, and Part J E 9,

SpillCaptainment Envirocare will ensure that all waste handling and temporary
storage facilities will prevent releases to soil and ground water by submitting detailed
engineering plans and description and securing Executive Secretary approval of said
facilities (see License. Appendix B, Part I D 7 and H 12).
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Judge Robert J. Bryan

.

1

2

3
e
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-

UNITED STATES DISTRICT COURT FOR THE
H WESTERN DISTRICT OF WASHINGTON I
9 '

AT TACOMA
10

I[ US ECOLOGY, INC., a California ,

corporation, NO. C92-50918 | ]

,

Plaintiff, AFFIDAVIT OF MAILING I

II v. -

I
I.

18 NORTHWEST INTERSTATE COMPACT ON iI9 LOW-LEVEL RADIOACTIVE WASTE '
20 MANAGEMENT, and ROGER STANLEY,
2 its Chairman, and ELAINE CARLIN,,

its Executive Director; LARRY--

lz ,
ANDERSON, ADRIAN HOWE, JAMES

24 I IKEDA, GLENN MILLER, DAVID
2'I STEWART-SMITH, and JONATHAN

!

CARTER, its State
!

-

;i Representatives; WASHINGTON |
-

DEPARTMENT OF ECOLOGY, and CHUCK
|

-'

29 CLARK, its Director; UTAH BUREAU
3"i OF RADIATION CONTROL, and LARRY
- ANDERSON, its Deputy Director;

.

UNITED STATES NUCLEAR REGULATORY-

i
33' COMMISSION, and IVAN SELIN, its
- Chairman;

' _$ Defendants.g

Au-

STATE OF WASHINGTON)
[3 ) ss.''

COUNTY OF KING )yy
441
4! I, Kathryn Lester, being first duly sworn on oath,

[ depose and say:
-

|
'l
| AFFIDAVIT OF MAILING - 1

(134134006/5Lt21920.141 PERKit6 COLE
1201 Twino Astate 40rn F6oon
Sterne hiacit>. 98101 3099

i (206) 583 8888

- , _ _ _ _
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That I am a secretary for the law firm of Perkins Cole,

j Seattle, Washington, that on the loth day of August, 1992 I
served true and correct copies of Declaration of William A..

9 i Gould and Plaintiff's Memorandum in Opposition to Compact and
o ,

-

n ;, Washington State Defendants' Motion to Dismiss to the
s

9 ' following, postage prepaid, United States Mail:
| |10
| !

11 '
12 . James K. Pharris

'

13 I Assistant Attorney General
14 | Ecology Division ; .

191; 4407 Woodview Drive SE, 4th Floor
I

1

,

16 i PO Box 40117 I

l'

| Lacey,WA |
98504-0117

18

19 ; Larry F. Anderson, Deputy Director !
20 ' Utah Bureau of Radiation Control |!DivisionofEnvironmentalHealth21

|22 |288N. 1460 West i
23 | Salt Lake City, UT. 94116-0690 i
24

15 ||
\

2b $=

43
28 , Kathryn IAster /
29:1
3" SUBSCRIBED AND SWORN to before me this loth day of
31

,

32
33 :' August, 1992, by Kathryn Lester
3 4 .,

444'

MY.bm'"

5' Notary Public in and for the |

3^ State of Washington, residing..

39 '' at /%.R(A .

40 ;;

dI[ My appointment expires // n - A
42.I
43 f {

'

44

4% !I
{

Oh
4" It

f
d :

$
N

| AFFIDAVIT OF MAILING - 2
.

1134134106/sL921920.141 PERKINS COTE
I 1201 Tenao Avtwa 40rn Fue

f, Saarra. h iaci m 98101 3099
-

(206) 583 8888
-
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1 1 U.Ss DISTRICT COURT . . + . = * - -

FOR THE WESTERN DISTRICT OF HINGTON
2 AT TACOMA ..

3 US ECOLOGY, INC., a California )
corporation, )4 Plaintiffs, )

vs. )5 NORTHWEST INTERSTATE COMPACT ON ) NO. C92-5091B
LOW-LEVEL RADIOACTIVE WASTE )6 MANAGEMENT, and ROGER STANLEY, )its Chairman, and ELAINE CARLIN )7 its Executive Director; LARRY )
ANDERSON, ADRIAN HOWE, JAMES }8 IKEDA, GLENN MILLER, DAVID )
STEWART-SMITH, and JONATHAN )

9 CARTER, its state representatives;)
WASHINGTON DEPARTMENT OF ECOLOGY, )

10 and CHUCK CLARKE,,its Director; )
UTAH BUREAU OF RADIATION CONTROL, )i

11 and LARRY ANDERSON, its Deputy )
*

Director;. UNITED STATES NUCLEAR )12 REGULATORY COMMISSION, and IVAN )
*

| SELIN, its chairman; )j 13 Defendants, )
1

1 14
1
4

j 15 RULING ON FEDERAL DEFENDANTS' MOTION TO DISMISS in

16 the above-entitled matter on July 2, 1992, before the3

a
,

! 17 Honorable Robert J. Bryan, United States District Judge, at
;

18 the United States Courthouse, Tacoma, Washington.
i
; 19
1

j 20 Accearance of counsel:
4

;! 21 On Behalf of Plaintiff: MR. ROBERT L. DEITZ
-

MR. WILLIAM GOULDj 22
; On Behalf of Defendants: MS. SUSAN FONNER23 MR. WILLIAM H. RUBIDGE
i

2 - 24 Corri L. Rene', CSR
-

Court Reporter
|

;

i
- 1
1

;

; JAMES, SANDERSON & LOWERS, COURT REPORTERS (206) 627-8543
:
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<

[ 1 1 (Excerpt of proceedings.)*

1

j 2 THE COURT: Well, this is the Defendant -- or
!

3 I guess we're calling it the Federal Defendants' Motion to

4 Dismiss. And they bring this motion on two grounds; the|
! 5 first being that the administrative remedies with the
}

] 6 Nuclear Regulatory Commission should be exhausted, and on
:

i 7 the second ground that this court lacks jurisdiction under
8 the Bobb's Act.

| 9 On the first ground, the exhaustion issue, I agree with
# 10 the federal defendants on this. And it's my judgment that

11 on that ground, the motion should be granted and the federal
12 defendants should be dismissed from this case.
13 I thought about staying the case as to them, but it

14 seems to me that, under the nature of this case, there would

15 be no particular benefit for that. After any administrative

16 remedies are exhausted, if it's appropriate to bring them
17 back in, that can be done as easily, it seems to me, by
18 bringing them back in as it could be by lifting a stay. I'm

19 not sure that that would ever be appropriate; I make no

20 finding in that regard. But it seems to me that a dismissal
21 is more appropriate on exhaustion grounds than a stay.
22 I want it to be clear that the dismissal is on
23 exhaustion grounds only and is without prejudice to any
24 other grounds to have them in the case that may arise in the
25 future. I make no ruling on the Bobb's Act, the ninth

3
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'
;

l
!
1

1 circuit jurisdiction issue at this point.. .

2 I'm going to make some recommendations. At this point,,

'

3 these are only recommendations, but I would hope that Ms.
I 4 Fonner would pass these on to the Commission, and that Mr.
:

5 o..tt consider them for his clients. It would be my
:

1 6 recommendation that U.S. Ecology, as soon as possible, file;

i 7 some sort of formal complaint or petition with the NRC
1 8 asking the NRC for the relief, whatever relief they request

9 or for whatever sort of a hearing they might request stating
.

1 10 the grounds, so that the issue is squarely before the| .

| 11 Nuclear Regulatory' Commission. I

j 12 I would urge the Commission not to wait for that but to

j 13 proceed sua sponte on the information they now have and on
i

; 14 the petition or complaint, if and when it comes, to
,

I

15j determine whether a hearing on these issues is appropriate, '

4

16 and to make that determination as soon as they can and to

} 17 make it formally so that if they choose not to proceed with
,

j 18 a hearing, the plaintiffs here will have an opportunity to
.

; 19 ask the circuit for whatever relief might be appropriate.
20 And so that if there is to be a hearing, it can be processed
21 promptly. So I hope the Commission will move on the basis

-

{ 22 of the information they have now, along with any other
4

23 information they get, to make their preliminary decision of
; 24. whether they should have a formal hearing under the
j

25
,

regulations.
a

s

3 4
-
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i

|1 1 If there is to be a hearing, I would urge and' recommend
1

i 2 and request and hope for rapid processing of that hearing.
1

! 3 The reason I would request that and ask that the commission
;

! 4 not sit on its hands on this deal, is that it does seem to ,

i !
j 5 me that, depending on action of the Commission, if they take |
4

| 6 action, that the issues in this case may be substantially
7 narrowed. It certainly would be helpful to me if the

] 8 Commission would do whatever they're going to do before we
j 9 get to trial in this case.
i

10 Those are only recommendations for what appear to me to
'

j 11 be the sensible processing of the issues that are presented
!

| 12 here. But I would hope that all concerned would proceed
,

i l
1 13 with this on the basis that everyone is trying to find a
| 14 quick and inexpensive answer to these questions so that the
.

{ 15 wealth of the country not be spent in supporting lawyers but

j 16 rather in getting to the bottom line of the real issues in
i

! 17 this case.
!

j 18 And it does seem to me that the issues are fairly
j 19 narrow, the issues with the federal defendants, and I would
.

20 hope that they would not be needlessly complexified but made

j 21 simple. It seems to me that we really are dealing in this

j 22 part of the case with some very narrow issues, and I would
:

{ 23 hope that you could get, by cooperation and agreement and
4

24 assistance to each other and not too many staff people
{ 25 involved in it, you could probably get to an answer to the'
j
i

|
5

i

! JAMES, SANDERSON & LOWERS, COURT REPORTERS (206) 627-8543
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L 1 question to whether there should be proceedings quickly, and
2 if there are to be proceedings, you could get to the merits
3 very quickly. And I would hope that you would proceed to

{ 4 pace.

5 Those are recommendations only. I think I don't have

6
| authority other than to make recommendations after I

7 determine that the federal defendants should be dismissed
8 from this case. But that is my judgment. The motion is
9 granted.

10 MR. DEITZ: Thank you, Your Honor.
,

| 11 MS. FONNERt Thank you, Your Honor.
!

12 (End of proceedings.)

13

14
|

| 15
|
| 16

i 17

| 18
|

19 I certify that the foregoing is a correct transcript from
; the record of proceedings in the above-entitled matter.
! 20

'

21
Corri L. Rene', CSR Date

22

| 23

24

25
,

!
J

, 6

JAMES, SANDERSON & LOWERS, COURT REPORTERS (206) 627-8543

_ _ _ _ _ _ _ _ _ __ _ _-___-. .- _ _ - _. . . . . - - - - --



.

- _ _ - . - .- - - - - - -

attitifL tt tiih
NtSORA!EtVICE REcrivro

(d. #d,"|'.4,%%A.. "J. gy g 7 Ett audse any ne1 ..- * , - , . .
17eM Mt 8' p ,

bI eMi

3 p .

4 Ni

~

5 -

I G
4

UNITED STATES DISTRICT T
WESTERNDISTAICTOFRAsEIGTg

Ig

6k g ?'
N

=
US 2COIAGY, INC., a California

1 N's9 corporation,

20 J
Pleintiff, )

)11 v. ) No. C92-50913
112 NORT5WE.ST INTERSTATE COMPACT ON )

24W-LEVEL RADI0 ACTIVE NASTE )13 MANAGDIZNT, and ROGER STANLEY, ) NOTIDM TO DISBCSSits Chairman, and ELkINE CARLIN, )24 its Executive Director; IJuutY )
-

ANDERSON, ADRfAN BOWE, JAMES )15 IKIDA, CLENN WILLER, DAVID )STEWART-$NITH, and JONATEAN
16 , CARTER, Jts state representatives; )) NOTED: May 29,'1992

WAS'lINGTON DEFARDENT OF BC01DCY, ) ,,

,

i
i

17 and CNDCK CLARKI, its Director; ) -

UTAH BUREAU OF RADIATION CONTROL, )28 and IARRY ANDERSON, its Deputy )Director; UNITED STATES NUCLEAR )19 REGUIATORY COMMIs310M, and IVAN )sELIN, its Chairman; )20
)

Defendants. )21
__)

22

23
'

Pursuant to Rules 12(b)(1) and (6) of the Federal Rules of
civil Procedure, federal defendants United States Nuclear24

25 Regulatory commission and its Chairman, Ivan Salin, hereby move

t'his sonorable court to enter an order dismissing plaintiff's26

.C. J.,f". '..'.'U|' ae
'

.. ==, , . , . , . , . . ,
u m w..w..,
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1 complaint. The grounds for this motion are set forth in the
accampanying memorandum; a proposed order is also attached.2

3 MATEDthis-[ day of May 1992.
4

BrIs2 McEAY
Ohited States Attorney .

WILLIAM N. RUBIDOR4
Assistant United states Attorney

- #-
8 JoMN F. CORDES, JR. '

Solicitor |

so

SUSAN FONNER '
11 senior Attorney

office of the General counsel22
United States Nuclear

12 Regulatory Cozzission
Waahington, p.c. 3o555
(301) 504-163214

25

si
.

17

2E

19

20

21

22

23

34

35

25
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UNITED STATES DISTRICT CO ""
WESTERN DISTRICT OF NA8EINGTON7

s
US 300LOCY, INC., e Onlifornia )e corporation,

)
10 )

Plaintift, ) l

11 )v.
) No. c52-50913
)12

MORDfWEST INTERSTATE COMPACT ON )
Iow-LEVEL RAD 30 ACTIVE WASTI )13 MANAGEMINT, and ROGD STANLEY, 3$ts chairman, and EIAINE Mut W,

314 its Executive Director; IARRY
JAFDERSON, ADRIAN NOWE, JAMES
)15 IKEDA, GLENN MILLER, DAVID
)STEWART-EMITH, and JONATHAN

CARTD, its state representatives; ))16
FEDERAL DEFENDANTS'WASHINGTON DEPARTMENT OF BC014GT, ) MINORANDUM IN SUPPORT37 and CNUCX CLARXE. its Director; ) OT NOTION To DISMISECTA51 BUREAU OF RADIATION CONTROL, )18 ar:d LARRY ANDERSON, its Deputy )Director; UNITED STATES NUCLEAR

)19 RIGULATORY COMMISSION, ar.d IVAN
)SILIN, its chairman;
)20
)

Defendants. )22
)

as

23
the United States Muclear Regulatory Commission (NRC) and

its chairman, Ivan selin, referred to herein as *the rederal
24

35
defendants", respectfully request the court to elantas plaintirr's

as
complaint with respect to them pursuant to Rules 12(b)(1) and (6)

taillD Stellt AT15 sit
131 peritir eveme, m#1te 48C

E8EIU82A le ancot GF 85118 3D 01:005 = 1 terum, tuoetestes tebet
destteer\dtsatoe.am) (306) 991 4 314
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1' of the Federal Rules of Civil Procedure (FRCP). With respect to
suoh defendante, the court laska jurisdiction over the subjecta

3 matter of plaintiff *s claims and tse oospleint fails to state a t

d clain upon which the court can grant relief.
s '. The court should eismiss the complaint with respect to the

federal defenaants because plaintiff has failed to exhaust itse

7 naministrative remedies available from the MRC. However, even if
a that omission is remedied by the plaintiff, this court lacks i

jurisdiction to review plaintiff's claims against the fadarals

defendants because the court of Appeals has exclusive jurisdiction10

11 over the subject matter of those claims.
12 STATUTORY mAcEc20 tam

13 Under the Atomic Energy Act of 1954 (AEA), the Atomic F.nsrgy 1

14 Commission, the predecessor to the NRC,i wee given the sole

licensing and regulatory authority over the peaceful uses ofis

16 nuclear energy in the United states. The NRc's regulatory
17 authority spans most coamercial activities relating to radioactive

materials,' including the disposal of radioactive wastes.18
The

19 Commission's jurisdiction in the field of radiation health and
20 safety is orelusive, unless the Comalsalon has oeded this
21

22 t
rhe Atoale Energy Commissionw as abolished and its licensing

and regulatory functions under the ARA transferred to the wac33 effective January 19, 1975. Egg 42 U.s.C. 55 stol, ss41, ss42;
, Executive Order 11834 (Jan. 15, 1975).

3s swaturally occurring radionotive material (NORM), except
source material (gga pote 3, h ), is not subject to regulation35 and.r tn. a A.

m?:2.J'!E',."N,; =i.,
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jurlediction ander an Agreement antered into pursuant to Section1

a 374 of the naA, 42 U.S.C. 5 3021.
3

section 374 was enacted in 1958 as an amandment to the AEA.
Tnis provision permits the Consission to code to the states4

s
*. jurisdiction to regulate source materials, byproduct matarials,

4
and small quantities of special nuclear materials, as defined by

7 the AIA.: When these materials require disposs1 and fall within
certain specifications,.they are termed slow-2evel radiosotive8

9

10

11

12

aThe terms ' source material," *special nuclear material," 'and12
obyproduct material * are satined in the ARA, as follows:

14
Tne term ' source material' meane (1) uranium, thorium, or
any other material which is determined by the Commission25
pursuant to t.he provisions of section si to be sourcematerial; or (2) cres containing one or more of the16 foregoing materials.

in such concentration as theCersission may by regu,lation determine from time to time.
'

17 AEA $ lis. , 42 U.S.C. S 2014(s) .
as

The ters 'special nuclear material' means (1) plutonius,
uranius enriched in the isotope 233 or in the isotope18 235 and any other material which the consission,
pursuant to the provielens of osotion 51, determines to20
be special nuclear material, but does not include source
saterial; or (2) any material artificially enriched by21
any of the foregoing, but does not include sourcematerial. AaA $ 21aa. , 42 U.s.c. 3 3014(se) .

The term ' byproduct meterial' means (1) any radioactive23
material (except special nucisar material) yielded in or
made radioeotive by exposure to the radiation incident to24
the process of producing or utilising special nuc1sarmeteria3. and 2
extraction or (co)ncentration of uranium or thorium fromthe tallings or wastes produced try the

2S

any ore processed primarily for its source material28
sontent. AEA 5 lle., 42 p.s.C. 5 3014(e) .

Utl I tw t, 480
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i

; 3 waste (L1Jtv)* and fall within emotion 374,4 wblah provides in;

; 2 pertinent parts *

] 3 a. It is the purpose of this 'eestion --
'

3 4 eee i

i
; I

i 5 *.
; (4) to establish procedures and criteria for

discontinuance of certain of the commission's'

E regulatory responalbilities with respect to
byproduct, source, and special nuclear,

t 1
asterials, and the assumption thareer by the<

Statas;
! 8

...,

9
b.

[T]he commission is authorised to enter into
'

10
agreements with the Governor of abny state providing for
discontinuance of the regulatory authority of the: 11 Coazission under chapters 4, 7. and 8 (relating to
regulation of special nuclear material, source material,i 12 and byproduct matariel), and section'

general authority of the Consission).1e1 [ralating toof this Act....13

During the duration of such an agreement it is14 recognised that the state shall have authority to
regulate the materials oevered by the agreement for the i

,

. 15 protection of the public health and saraty from'

radiation hazards.16 .,

27
As the stature makes clear, the commission is authorised to

at relinquish a portion of what had earlier been the exclusive
19

faderal jurisdiction over nuclear materials, and t.be state then
20 assumes jurisdiction over that portion. Such an Agreement was
32

entered into between the Nuclear Regulatory Commission and the
33

23

34

as
*E11, for example, the definition of low-level radiometive

waste in section 2(s) of the Low-Level Radioactive Waste Policy28 Amendment Acts of 1945, 43 U.S.C. $ 2021b.(9).

taf fW tief65 AffMW88
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) 1 State of Utah effective April 1, 1984. SAA 49 pod. Reg.14460
3 (April 11, assa).s

1

j a
section 2143. of the AEA provides the MRc with the authority

i 4
to sensinate er suspend the Agreement with tPtah and reasserti

.

s
11oensing and regulatory authority should the Coaa!ssion find that

; a
sueh termination or suspenelon is required to protect the publici

j 7
health and safety, or that Utah has not complied with one or more;

j t requiremente of section 274. Wowever, the NRC aust give the State
i 9

reasonable . notice and an opportunity for a hearing beforei

1 2c terminating or suspending all or part of the Agreement.'! Egg AEA
{ _11 $274j. (1), 42 U.S.C. I 2021(j)(1) .
I 12 '

1 PirwTf rr's mtDfMwT
! 13 Plaintiff's complaint does not laplicate the federal '

i
i

14
defendants, except in count VII and in Paragraph G of the prayer

i 15 for relief.
l In count VII, plaintiff alleges that under.NRc
; 16
i regulations on Licensing Requirements for land Disposal of
| 17

Radioactive Wastes, 10 CPR Part 61, before low-level radioactivei

18
waste from other persons may be disposed of, the cognizant state

| 19
or the federal govarnment must cartify a willingnese to accept

20
transfar of the disposal site license at closure, and that such:

1 21,

4
' 22

san amendment to the Agreement became afractive May 9, 1990.143 55 Fed. Reg. 22113 (May 21,1990).,

4 23
1

: 24
*the Commission may tampararlay suspend an agreement with a:

state without notice or hearing only if an energency altvation; 25 exista wit.h respect to any material oevered b
agreement! creating dansar which requires immediate action. y thej 26 42 U.S.C. $ 2023 (j)(2) . ASA $ 3743. (2)i

i
1

|
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1' disposal any be permitted only on land evned by the federal or
3 state government.

It further alleges that Dtah has adopted the
3

same rutas under ita Agreement program, but that it waived them at
4

the Envirocare site #in contravention of federal and State law."
a

iPlaintiff also alleges that auch waiver is unlawful, and maintains
a

that because the site ownership repirement is related to public
7

bealth and safety, the Nuclear Regulatory Commission is required
a to suspend or revoke Utah's Agreement state status. Therefore,
9 among other things, US Ecology seeks a declaration that NRC's

to failure to insist upon compliance with the site ownership
al requirszents violates federal law.'
12

DISMISSAL OF PIAINTIFF's CIAIMS*

AGAINST 'PNF FEnrRaf DEFE3trimerTg
13

A.
Tut CoVRT SHOULD DIShIss THE COMPMIR PURsUAM14
To FRCP 12(b)(6) BECAUSE Pu!WTIFF RAS FAILEDTo ErMAUMT TTS ADet1NISTm1TIVR BE-ilER15

16 With respect to the fedaral defendants, this case e!7 pears to,

11 be an attempt to compel the NRC to take action that will affect
18 the status of Utah as an Agreement state under section 274 et the
19 AIA. Judicial review is not appropriata vita respect to such a
20 recruest *until the prescribed saninistrative remedy has been
21 exhausted.= arvers v. methinham shlebuildine core., 303 U.S. 41,
22 S1 (1918). The supreme court has owplained the heels for this
23

34
-

'In its prayar for relief, pla(ntiff aseks a declaratien 8that25 the waiver of site ownership b
commission * is contrary to law.y Utah and the Wuolear RegulatoryThere is, however, no allegation26 that such a waiver was ever leeued by the NBC.

mire starts maw
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1 ' rule in Merart v. United stata=_, 395 U.S. 185, 193-195 (1949), as
a follows: *

.

3 The agency, like a trial oourt, is created for the
purpees et applying a statute in the first instanoe.4
Accordingly, it is normally desirable to let the agency
develop the necessary factual background upon whieb the5 decisions should be based..

And since ageney deeleiens
are frequently of a discretionary nature er frequently6 require arpertise, the agency should be given the first
chanoa to exercise that discretion er apply that7 erpartise.

8
In numerous cases involving claims a9einst the United states

9 Wuclear Regulatory commission, the courts have ruled that
10

the Commission should have "the first chance to exercise that
discretion or apply that expertise." Ste Caa.11 tion for safe11

_

13 jfuelear Dower v.
United states Atomic Enerov commfesion, 463 F.2d

13 934. 955-956 (D.C. Cir.1972); Sunflower coalltlen v. Nucinar
14

amerAaterv co- issina, 534 F.Supp. 446 (D. Col. 1982); nearesterna

15 v. United States Muelear keeulatary e - imafon, 447 F.gupp. 71, 74
16 (5.D. Tenn.1950); Monicker v. Mendrie, 463 F.Supp. 414, 417-418
17 (M.D. Tenn. 197s), aff'd 405 F.2d 556 (sta car. 1979), gagg.
18 denied 444 U.S. 1072 (198o); concerned eitlaans of Rhode faland v.
19

wuetear mesulatorv commission, 430 F.Supp. 627, 633-632 (D. Anode.
20

Taland 1977); Mader v. Rav, 363 F.Supp. 946, 953-954 (D.D.C.
21 1973).
22

The doctrine of exhaustion of againistrative remedies is
as applicable to this case.

Although the law provides procedures for
24

come.ission review of plaintiff's claims against the federal
25

defendants and gives the couaission power to afford all of the

as relier necessary to remedy thas, plaintiff's complaint includes no

testep Statt8 afferett
tatt postfic eersa. Swit,4M
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allegation that it has exhausted, er even initiated, thess1

a administrative ramadies. I
. '

!3
Commission regulations permit"eny peraen to request action by

e the mac. The teamission reselves and revivWs many such petitions
*. seeking many different forms of relief.s

na procedures are well
5 developed, readily ave 11able, and simple w oonply with. He
7 regulations provide that--
8 (e) An

Commission)y person may file a request (with theto institute a proceeding . . . to modify,s suspend or revoke a 11oense, er for such other action asnav he mJtDar. . . . The roguests shall specify thelo action requested and set forth the facts that constitutethe basis for the request. ...11

(b) within a reasonable time after a request12 pursuant to paragraph,(e) of this section has been
received, the Director of the NRc office with13 responsibility for the subject matter of the request
aball either institute the requested proceeding . . j

14
shall advise the person vno made the request in writing

. or

that no proceeding will be instituted in wt'. ele or in15 part, with respect to the request, and t b reasons forthe decision.
16 ,

17 10 C.F.R. 2.206 (emphasis added). If the Director's decision is
18 that no proceeding will be instituted or other action taken, the
19

Coaxission is authorised to review the decision to determine if
2C the Director has abused his discretion. 10 C.F.R. 2 206 (c) .
21

Requiring recourse first to the agency charged with making an
21 administrativa declaion (1) allows that agency to perform
23

functions within its special sospetence; (2) discourages frequent
'24 and deliberate flouting of the administrative process; (3) allows
25

the agency to have the opportunity to develop the facts and apply
2s the lav that it was designed to administer; and (a) allows the

WifW St&ftl Affpli
151 De,,1fi, Asuw. OJt, 400
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1t agency to sorrest its own errors, mooting controversies and
2 ooonesising on judistal roeoure'ss. w u rt v. Dnited statam, 395
3 U.S. et 193-195; West v. mareland, '411 F.2d 710, 715-717 (sth cir.

f 4 1979), sigIA denied 449 U.S. 821 (1980); Dnited staten v.1

j *. california care cem. , 709 F.2d 1241 (9th Cir.1983) .S .

1

t'
;

; s Even though the doctrine of exhaustion of administrative l

1 1

j 1
remedies is not applied as inflexibly as jurisdictional rules (aan

; 8 Roch, Administrative Law and Practice 10.21, 10.22, and 10.24
i
j 9 (1985 ed.)), its application is still appropriate in this ease

|) 10
becausa the factors that would have to be considered in addressingi

i il plaintiff's claims against the federal defendants fall within thet

! 12 special competence of the grRC. These are matters that require1

| 13
. fact-finding and application of technical expertise that 11e
] 14 within the specialised knowledge and experience of the arRC.
i

il
plaintiff alleges that Utah's waiver of the site ownership

'

16 requirement with respect to Envirocare is enlawful, and maintains
17 that because ttie site ownership requirement is related to public

;

; 18 health and safety, the Nuclear Regulatory Commission is requiredi
; 19
i

to suspend or revoke Utah's Agreement state ststus. IFRC has been
) 20 authorised to cede its authority to regulate and license certain
:

22 radioactiva materials; including LLats, to the states, and it can
; 23 ouspend or terminate a state's authority and reassert 3rac

23
i

regulatory authority if it finds that a State'S program is,

j 24 inadequate to protect the public bealth and safety. 3rRC has the
SS facilities, the orpertise and the statutory responsibility to:

j as
i

+

4
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.

investigate health and safety issues associated with such
1

.

3 regulation and licensing.
.

3
Clearly, Congress contemplated tha'. the lac's empertlee in

4
evaluating facts relevant to IDtC's reguhtien en disposal of

5
: radioactive waste and allegatione of an Agreement state's failure,

6
to protect the public health and safety through its Agressent

7
state program would be indispensable to e determination or what is

a
demanded by the relevant statutes and the implementing

9 regulations.
The iguestion whether the public health and safety

require termination or suspension of an Agreement er e particular
10

i
11 state licensing action requires tae application of technical
12 expertise to facts that are themselves technical. It would be
13 inappropriate for this court to burden itself with these attters
14

before the NRc has had the opportunity to develop the relevant
15 information and apply its expertise t.o resolving the issues
16 raised.

17
Further, not only do commission procedures under the Ar,A

18 provide a means for plaintiff to request that the Commission
19 conduct a hearing an the issues plaintiff has raised in its
20 ecaplaint, but the commission anuld DS.t suspend or revoke Utah's
21

Agree 6sent state status without providing the state with notice and'

32 an opportunity for a hearing. ASA 3 274). (1), 42 U.S.C. $
as 30:1($)(1). 2t is, therefore, antirely inappropriate for the

,

2'4 plaintiff to attempt to achieve that result through this court
as without first requesting the NRC to take action en its
as, allegations.

Istfm stifts affust'
151 Perific Asyne, Mte 4E
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1'
Cessission precedures under the Atomic Energy Act provide a

2
means for plaintiff to request;that the commission oweduet a

2
bearing on the issues plaintiff has raised in its seaplaint.

4
Sbeeld the Commission con 6uct proceedings under these provisions

5 .and find in plaintirt's rever, it seuld eneroise any remedial
6 authority which the law provides it.

She commission wcntle have
7

the authority to termifmte or suspend the Agreement with the State
a of Utah if it found, after notice and the opportunity for a
9

bearing, that termination or suspension was " required to protect
10 the pubile health and safety = or if the state had o4 net semplied

| 11 with one or more of t.be requirements" of the Act. AEA 5 274j.(1);i

j 12 42 U.S.C. 5 2021($) (1) . Upon termination er suspension of the
13 Agressant,

the Commission would rea'seert its regulatory authority
la

over the radioactive materiale covered by the Agreement. Bowever,
15

despite the availability and scope of the administrative remedy.

I
as

available to it, plaintiff's complaint lacks any allegation that
,

17 it has exhausted such remedy.'
o ,.
!

j 19

ac,

21
!

221

: 33
sAs part of the NRC's biennial state program review process,

the note is currently reviewing the operation of Utah's Agreesent: 24 state program. As part of that review, the NRC is considaring onei
er more questions that overlap some of the allegations contained in] 25
the complaint, but ne roguest has been received by the anc, fromj the plaintiff or
proceeding to rescind its agreement with Utah.any other party, that the agency institute aj 36

4
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To FRCP 13(b)(1) BBCAUSE SME COURT OF APPEAIA MASa
axcLus2vs 2vnssorerzoK OVER TBS SUBJ5cT EkTfER OFPLAINTIFF 83 erATue

3
.

4
That escluelve jurisdiction over review of MRC orders lies in

5
.the courts or appeals was made aboolutely clear in Florida Power

a mM tiaht v. 1arian, 470 U.S. 729 (1985). In IstI:lSDe it WE8
_

7
argued 1. hat the distriot oeurts eheuld be paraitted to retain

!a
jurisdiotion over some types of seses lavolving NRC erdars.' i

The
e

supreme court unequivocally rejected that proposition, and
j10

expended considerable effort to orplain the statutory basis and
at

underlying rationale for exclusive jurisdiction in the courts of
it appeals. The basis for the court's ruling is found in tvc,
23 statutes:

the AZA and the Administrative Orders Review Act,
24 consonly referred to as the N obbs Act,* as U.s.c. 5 2142.
15 Section 189b. of the Atomic Enargy Act, 42 U.S.C. 5 asss(b;,
16 provides that-

17

18 'In Ierion, a private party petitioned the NRC urging the
. cons.insion to suspend the operating license of a nuclear plant18 operator. The NRc denied the petition. The court of appealsrefused to exercise jurisdiction over the :private party's petition2o for review under the Bobbe Act, reason ,ng that the Nobbs Act
hearing under section 1s9a. of the AEAapplied only to cases in which the petitioner had a right to a23

and that the petitioner in
the case under conalderation had no su,ch right to a hearing.22 suprame court reversed Theholding that judicial review over any final
order or the NRC in a , licensing proceeding lay exclusively in the23
court er appeals, regardless of the petitioner's hearing rigats.
The court pointed out that to hold otherwise would saan that the24
prepar court for judielet review would * depend on the ' fortuitous
circumstance' of whether an interested person requested a hearing,'as
with some casse going through the district court and others goingdirectly to the court of appeals.
470 U.S. at 740. Florida power & Liaht v. Imrion,28,

Wlf3 ST4fftAffedt
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j 1 Any final order entered in any proceeding of the kindi

specified in (section 199(a)) shall be subject toI 3 udicial review in the manner prescribed in the Act ofi ember 29, 1980,
1 3 as amanded (i.e., the sobbs Aet).
l ...

".|

d
Section 189a. (1) of the Ata, da U.S.C. 3239(a)(1), describes

j S
'.the NRc proceedings that produoe final orders subject to acbbs Act2

i 6 review as follows:
|

7
i Any proceeding under this Act, for the granting,
4

suspending, revoking, or amending of any license or{ s
,

construction permit, or application to transfer oentrol,a and . . any proceeding for the issuance or.
i 9 modification of rulesj activity of lican-res.and regulations dealine trith the

. . .
i. 10
!

j 11 (taphasis added)
i
j 12

section 2342 of the sobba Act confines review to the courts
.

i

i 13 et appeals, providing as follows:
1 14 The court of eppeals . . . has exclusive juriedletion to!

onjoin, set aside, suspend (in whole or in part), or to15 determine the validity of--
|

I26 *** 1

'

27
(4) all final orders of the Atomic EnerTYj

Commission [now the NRc] made reviewable by esction'

is 2239 of title 42 [i.e., Section 189 of the AIA).
{ 19
I

Rven before Lo:-len, e number of cases bed held that under
20

t.his statutory scheme an order antared by the NRC at the end of
1

al
i proceedings instituted under section 1 spa., or even an order

ij 22
entered by the NRc eac11ning to institute such proceedings, with a i

23
etatement of reasons, is a ' final order entered in [a] proceeding

1

24
of the kins specified in subsection a* of section 189 subject to

i
15 review exclusively by the courts of appeals. Natural Ramenmee
26 i

tafense council v. United States suelaar Rem 31 sten enauf asien, !

Wilf5B fief 56 Afte M
$1 PWIfIs AWMs. Mt,' 40C

i
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1

1 ' 606 F.3d 1981,1864-1966 (D.C. cir.1979); Monlaham v. tfnited

3 statma wue1==* meeru t atz.+1 n - imaism, 500 P.34 1807, 1304-1209
'

3 (D.C. Cir.1979) C42:1. $$3134 441 W.S. 906 (1979); citi== far a
{ 4

mara nnvironment v. Atamie ana; # e===inalen, 439 F.3d lois (3rd
5 .cir. 1974). -

; &
2n Idrien, the Supreme Court found that there had been a

7
*beslo oongreselonal choice of Botst>a Act review" in section 189b.

,

i

{ $
ef the ARA (470 U.S. 740), and the Court rejeoted the abaotic

i
i 9

review systes that would result from having *duptioation of

judicial review in the district sourt and the court of appeals,
10

i 11 wita its attendant delays. . . .* 470 U.S. at 742. The purposes
13 of emelusive jurisdiction were also stressed in california save'
13

our streams council, Inc. v. Yauttar, 857 F.2d 908, 912 (9th Cir.
14

1989), where the Ninth circuit noted that the vesting of exclusive
i 15

jurisdiction in the courts of appeals avoids "the duplication of
i as

district ano appellate review which crowds the timely and
jj 17 efficient disposition of administrative' decisions."< 887 T.2d at

| 18 911." )
1

'
19 <

The rule that NRC orders are reviewable arelusively in the
,

20
courts of appeals applies not only to cases involving une license

21
applicants and prenant NRC lioenenes, it also applies to cases:

involving petitions roguesting the NRC to exert licensing and; 22

23 regulatory authority that it is not now exercising. Sam, ter
; '24 --

# california navn our streams
!

| 25 Power ce.ineil involved the FederalAct, 16 c.s.c. 5 313 which vested semelusive'*jurisdiction over Federal snargy(b),,

Regulatory Commission licensing25'

or18ers in the courts of appeals.
l
.

W1180 Sf4Til AffBET
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1' example, Natural Baseurama nefanam easiewil v. United states
2 zuetaar maeuint us a famiam,

see F.2d at 13ss (determination by
3

the 30tc that it did not have authority to license storage tanks
d

for high-level radioactive waste was well within the casas of

. final orders reviewable under section 1st of the AEA).
5

e
2n sunflower esalition v. wuelear % =siatory conalasinn, 534

;

i

F.Supp. 446 (D. Col.1982), the plaintiff alleged that the
'

?

e
defendants had violated the Uranius N111 Tallings Radiation

9
control Act of 197a (urrrRCA), Public Law 95604 (the primary

to portions of which are contained at 42 U.S.C.
55 7901-7942).

12
Among otbar things, IBffRCA amended the AEA to authorise the NRC to

discontinue its authority in favor of state regulation of12

13 byproduct material, such as uranjua mill tailings. In its
14

lawsuit, plaintiff claimed colorado failed to sosply with tarrRcA
15

requirements and that the NRC was required to supervise the
16

st; ate's regulation of uranium mills and mill tailings more
17 closely.-

Alternatively, plaintiff sought an order requiring the
is

NRC to reassart its jurlediction over such mills and tallings.
19

Secause the plaintiff had failed first to petition the NRC for
to

administrative relief, the court ruled that the oonplaint would ce
21 dismissed unless the plaintift first sought administrative
22 relief from: tha NRc. Accordingly, p3aintiff filed a petition with
23

the NRC setting forth its grievances, but the 3Gtc issued an order
24 denying that petition. S'ho district court then dismissed the
as

action en the ground that it looked subject matter jurisdiction
26

because the oeurts of appeals have "eNClumlVe jurisdiction ever

wE EY. ano
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sote final orders im licanelag decisions" and othe ERC's1

8
supervision, acceptance, or termination of a state agreemant is a

1,

licensing 6ecision, since the NRC thereby ' exercises' its
{

3

licensing authority in a particular state.e4
annelswer e=11 Hen

s .v. muelear Reaulatory em issien, 534 F.supp. at 448.
.

6
In Natural Resou m = Defann eaunel1 v. muc, 8 EUt 30163, No.

7
77-1570 (D.C. cir. 1978), the D.c. circuit reviewed and summarily

8
affirmed the NRC's danial of a request for a hearing to determine

9
t'hether an environmental impact statement should be prepared on a

10 uranium alli license issued by New Mexico, an Agrressent state.

11 Among other things, the NP.J had concluded that its Agreamant with
12

New Mexioc divested it of its authority over such licensing
13 actions. On review, the appellate court 8s exclusive review
14 jurisdiction was challenged. Neverthelses, the D.C. Circuit court I

{15 of Appeals took jurisdiction and affirmed the Inte's actions on the
16 merits. Implicit in the ocurt's decision was its finding that an,

17 NRC decision on the scope of its licensing authority in an
18

Agreement state under section 274 is reviewable exclusively in the
19 courts of appeals.

20
The present case is similar to these cases in that an NRC

21
decision here would determine the soepe of NRc licensing and

22 regulatory authority in Utah. For the duration of en Agreement
23

with a stato under the ARA, the NRC lacks 11 Censing and regulatory
24

authority in the state with respect to materials covered by the
25 Agreement.

In the osse before this Court, the relief sought by
26 plaintiff with roepect to the stRC would require the NRC to

see1 Er N M aae
"
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1 ' derogate from trtah's 11eensing authority under the agency's
3 Agreement with that state. At a 'inimum, the 3ERC would have tom
3 assert its authority to dotaraine toquirements for issuanoe of a
e

particular license for materials covered by the state Agreement.
3 ,ttius, an NRC deoielen in this case'would be a determination
4 reisting to the arRC's licensing authority and that determination
7

would be reviewable exclusively in the oeurts of appeals, as
8 provided by the Mahbs Act.

9 where congress makes special provisions for judicial review
to

er particular agancy motions, the review mechanist so provided is
22 exclusive. Aga, for example, Whitney Nat'2 BanX v. Rank of Nov
12 orleans & Trust co., 379 U.S. 411, 419-23 (1965); North American
23

savines Assoc. v. Federal Mone rnn sank Bd_._ , 755 F.2d 122," 124-26
14 (4th Cir. 1985). Thus, a statute that provides for review of
15 particular agency actions in the courts of appeals forecloses
26

district court review of those same actions. Saa Farmers Union
cshtral trehanee Inc.17

v. Thomas, 881 F.2d 757, 741 (9th Cir."

18
2939); Telecommunications neaanveh & netion center v. Fec, 750

19 F.2d 70, 77 (D.C. Cir. 1984) (*23&g") ("where a statute
20 comalts final agency action to review by the oeurt of appeals, the
21 appellate court has evolusive jurlediction to bear suits that

might affect its future power of review"). This is so whether the
22

judicial challenge is to final agency decisions or (as in this23

24
ease) is brought prior to completion or axhaustion of agency

25 proceedings. Ses 2BAC. 750 F.2d at 77-79. Accord, puh11e Dtility
26

a ffr BTAfts affs ar'
1E 1 partfle asense, b ite 630

8'ar* * * 18 as*ST e Erfte M Bislas t? Tesse. theniegte, 90sfJ
deceley, W oofee.a w 4306) 55 este
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;

a enam n er armoon v haavilla mur Administration, 767 F.26 522,
e

) a 436-28 (pth cir.1985) . '
*

-
,

3 consistant with these general principles, courts have held
4 regularly that district courts lack authority to review agency

j s ' decisions committed to the exclusive jurisdiction of the ocurts of
i 4 appeals under the Bobbs Act. 331, for example, yee v. m varis;

; 'l Communications, 466 U.S. 463, d68-69 (1984)J Bouthwestern Bellj

{ S Telenhone v. Arkanaan puM ie marviem e-'n, 738 F.2d 901, 906
! 9 (8th Cir. 1944), Yar.ated AD AthAI arounds, 476 U.S.1147 (1986);

sc 24mena v Arkansae Dawer & Llerht ee. , 655 F.2d 131, 133-34 (4th
11 Cir. 1981) (challenge to WRC oversight of power plant emergency

a

j 12 preparedness must be brought under Bobbe Act provisions). The;

! 13 same is true here.
1
j 24 Finally, under the plain terms of AEA section 1sta., taa
1

1! N3tC's promulgation of its regulations at 10 C.F.R. Part 41, which 1
i

i16 underlie Count VII et the complaint, eenstituted a afinal order"
|

{ 17 |subject to Bobbe Act limitations en judicial review. Section '

i
i 28 1 spa. (1) unequivocally identifies the promulgation of regulations

;s

I 19 ' dealing with the activities of licensues" as a form of " final
! 20 order within the meaning of section 189b. As the second circuit
1
* 21 held when it applied the Bobbs Act in Natural Basoureas Defence
i 22 mmeil v. mRE. 539 F.2d 834 (ad Cir. 1976), vacated And remandad

23 gag consideration 31 mootaesE, 434 U.S.1930 (1978), 'no
: 24 distinction exists for review purpoems between egency
1

j 25 adji>dications and other pronouncements, such as rulemaking.* 539
26 F.2d at 836. Moreover, these r*Tulatione clearly pertain to

WifW St&ftlAT M T
95 1 Parffit asets, SW1s. 440

fememm, tulevesa 5 483"*""" * f e ma*get er syflan 99 315885 . M
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*aetivities of lisensees,* eines their entire purpose is to set*

3 21oensing standards.
.

3 In man, if pleantiff exhausts ,its administrative ramedies and
still seeks $odiciel review of its claims agatast the federala

,derendants, it may not so so in this court. The courts of appealss

will have excNsive jurisdiction over the subject matter of thea

'l plaintiff's clains. And, even assuming that exhaustion of

remedies was not required here, this Court still trould lacks

5 jurisdiction. The Robba Act vests exclusive jurisdiction in the
10 courts of appeals to adjudicate not only challenges to fina3
11 agency decisions. but also challenges to preliminary or nonfinal
12 agency actions or failures to act.
13

'

CDFCI&SION
! 14 For the foregoing reasons, the federal defendants request

15 that the court grant their motion to dismiss the complaint for
lack of jurisdiction over the subject matter er pisintiff's olaimsas

17
against the federal defendants or on the basis that the oonplaint

; 18 fails to stata a claim upon which the Court een grant relief.
19 DATED this [ day of May 1992.
20

MIKE McKAY
2: tinited States Attorney |

; 22 WILLIAM N. RUEIDCE
Assi t United States Attorney

23
I [4e70RNF.CoRDRS,JR/

! d' M'
3 .

,_O.4,
. -26; Sanier Attorney, ERC

l
4

i

3 W ith stavtt aff u st'
.

901 Detif 68 avenha. SnD t* 480.

j K3ERamma Is speert er mytten gg aseggs . W Tasams, M fpgte WW
j .i n.w..-> gato 393 634c

:

5

i
!

i
,

- --



_ _ _ _ _ _ _ _ _ _ _ - - - - ----_

*

.

1 Fudge Bryan
3

FRID LODGED.

MEMD,

3
-

4 N
s ". ,,,,gty%%ig ,,

a6
UNITED STATES distr 2CT COURT

WESTERN DISTRICT OF WASHINGTON7

s
US ECOIDCY, 2BC., a California )9 corporation, )

320 Plaintiff, 3
311 v. ) No. C92-50918

!
): 12 NORTitWEST INTERSTATE COMPACT ON )} Low-LEvrJ. RADIOACTIVE WASTE )i 13 MANAGDLENT, and ROCER STANLEY, ) ORDER: its Chairman, and ELAINE CARLIN, )| 24 its Executive Director; IARRY )j ANDERSON ADRIAN NOWE, JAMES )i 25 IKEDA, CLENN MILLER, DAVID )

{ STEWART-sWI W , and JOMATEAN )
{ 26 CARTER, its state representativest )
{

-

WASHINGTON DEPARTMENT OF EC014GY, )'

: 17 and CHUCK C1ARKE, its Director; )f CTAN DUREAU OF RADIATION CONTROL, )i 18 and IARRY ANDERSON, its Deputy )
| Director; UNITED STATES NUCLEAR )29 REGULATCRY COMMISSION, and IVAN )
-

: sELIF, its Chairman, )So
)

Defandants. )21
j )
4

j 22 This matter having sose before the Court upon the federal
! 23
{

defendant's motion to disales and the Court having reviewed and
j b4 moneidered all items subeltted by the parties on the aforesaid
i

j 25 motion, and good seuse bevirsg been shown for the entry of this
,

26 order, it is bereby

!
;
! .n .w. .n.e

M91 Partfis avuta. Swife 48pI

| eiues or esmisen a fasees temblysm Na#7
tiim tel altea c.= .erw.... e

i

a

I .
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1
ORDERED the rederal setendants' notion to dismiss is hereby

a enAwysD.
Accordingly, all elatas,against defendants United States

l

3 Nuclear segulatory coussission and 2 van Selin are disalesed with,

4 prejudice.

S IET E this _ day of _ 1992.
-

4

7 l

8 |
DWITED STATES DISTRICT JUDCE l

9 1

Presented by:
.

i

30 i

2 JoEN F. coRDas, .7sd !
solicitor

4

SCSAN PotofER /
15 Senior Attorney

thited States FWClear Regulatory16 Sommission .

27

28

19

30

21

22

23
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24
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3 JUDGE ROBERT J. BRYAN ;

2
3 | '

4 ! !

UNITED STATES DISTRICT COURT FOR THE ' '

%
!

l'! WESTERN DISTRICT OF WASHINGTON
,

AT TACOMA. '
' ,

.

| US ECOLOGY, INC., \
'

'

' NO. C92-5091B i
Plaintiff,

I
j, PLAINTIFF'S MEMORANDUM INv.I3 OPPOSITION TO THE UTAH
'* DEFENDANTS' MOTION TO DISMISS
" NORTHWEST INTERSTATE COMPACT ON

LOW-LEVEL RADIOACTIVE WASTE ORAL ARGUMENT REQUESTED '

MANAGEMENT, 31 Al.
18 Noted for: August 20, 1992 '

,9 Defendants.
20
21 ,

22 i
'

23
24
25 j
lb i

3

28|
29; Bradley E. Dillon William A. Gould
3n! US ECOLOGY PERKINS COIE
3i, 9200 Shelbyville Road 1201 Third Avenue
32;j Suite 300 40th Floor33 ;; P. O. Dox 7246 Seattle, Washington 98101-309934fLouisville,KY 42057-0246
35; Anthony J. Thompson
y3 !, Robert L. Deitz
4-n Michael L. Gooigh PERKINS COIE
39 ,i 607 Fourteenth Street, N.W.
yo ,j Suite 800
4 |1 Washington, D.C. 20005
42!
43!
44|
45

!46
-

4

0|-
PLAINTIFF'S MEMO IN OPPOSITION
TO UTAH DEFENDANTS MOTION TO DISMISS

120 n %
(138134306/SLF22240.0$$)

Surns. Woem. crow 98101 3099
{ (206) 583 8888
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I. INTRODUCTIONi I

US Ecology, Inc., submits this memorandum in opposition to
{ the motion to dismiss of defendants Utah Division of Radiation

*
g

jI.

'4 Control ("UDRC") and Larry Anderson (collectively " Utah" or the$
.

! !

] | " Utah defendants").1 The Utah defendants claim that US Ecology's
,

I

i
I" tcomplaint should be dismissed because: 1) they are immune from11 '

suit under the Eleventh Amendment; 2) this court lacks personal '

I jurisdiction over them; 3) venue in this district is improper; and
39 4) US Ecology's complaint fails to state a claim upon which reliefi 1

! can be granted. Egg Memorandum in Support of Utah Defendants'
,

20 Motion to Dismiss. These claims are without merit.ll

First, US Ecology is seeking injunctive and declaratory, _

relief from the Utah defendants. The Eleventh Amendment does not
i 2M bar claims.against state officials sued in their official capacity,

,

f|-

for prospective relief. Second, because the Utah defendants havej
.

4

; sufficient contacts with this forum, this Court has personal
. - p

f ff jurisdiction over them. Third, because Washington has the most
f j significant relationship to this dispute, this district is the

,f.'appropriatevenueforsuit. Finally, by waiving site ownership
38,

39[
I In 1991, the Utah Bureau of Radiation Control was re-named the Utah

gy. Division of Radiation Control ("UDRC"). Larry Anderson, formerly Deputy
43j Director of the Bureau, is now Director of UDRC. This memorandum addresses
y| only the claims of UDRC and Anderson in his capacity as its Director. US
gi Ecology addressed Anderson's amenibility to suit as a representative of the
%! Northwest compact on Low-Level Radioactive Weste in response to the Northwest
4- Compact's motion to dismiss. 133 Plaintiff's Memorandum in Response to Compact

and Washington State Defendants' Motion to Dismiss.

1

!
!

!!
PLAINTIFF'S MEMO IN OPPOSITICM
TO UTAH DEFENDANTS MOTION TO DISMISS - 1 PERK)t6 Cole

1201 h w % %
(D4134006/SL922240.055) Surru. Wune.cron 98101 3099

!| (206) $83 8888
%

I



.
-

"

|

!

b !

i
,

!
|

i

I
l ', requirements for the Envirocare facility and refusing to impose |

I
'

; surcharges on disposal there, the Utah defendants have violated
i

j federal law. Thus, US Ecology's complaint states a clain upon
4

, ? which relief may be granted. Accordingly, this Court should deny |
,

'

the Utah defendants' notion to dismiss.

3f
'

II. STATEMENT OF FACTS[ ;

This case arises under the Low-Level Radioactive Waste Policy i

Amendments Act ("LLRWPAA" or the "1985 Act"), 42 U.S.C. S 2021a 3.t
39 gag. (1985). Defendants in this action are the Northwest:

; I

I8
Interstate Compact On Low-Level Radioactive Waste Mar gement ("the,

'
Compact" or "the Northwest Compact"), its officers and

i

-

i
.

representatives, the Washington Department of Ecology, its
._

Director (collectively the " Washington defendants"), UDRC and its
jI Director, Larry Anderson.

f,f US Ecology operates the low-level radioactive waste ("LLRW")

disposal site at Richland, Washington. This site is recognized,

; and protected under the LLRWPAA. 42 U.S.C. 5 2021e. Under the

g 1985 Act, the Richland site must remain open to LLRW disposal from
I across the nation until 1993. 42 U.S.C. $ 2021e(a). Neither the

Northwest Compact, Washington state, nor the Utah defendants can

prevent LLRW disposal at the Richland site prior to 1993 unless

jf LLRW is generated in a state that fails to meet specific LLRWPAA

]' milestones. 42 U.S.C. $ 2021e(e) . Together with the Cospact and

[I the Washington state defendants, the Utah defendants have violated

the 1985 Act.

.
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I

on October 11, 1990, .the Compact met at Seattle, Washington '
,

to discuss an amendment to the license of Envirocare of Utah,

{ Inc., to allow receipt of LLRW. Declaration of William A. Gould ;

E ("Gould Decl."), Ex. 1. During deliberations on the proposed I

[ amendment, defendant Anderson lobbied on behalf of both Utah and |
-

Envirocare in favor of Compact approval. & at 4. Anderson
32 " stated (that) Utah was favorably considering an amendment to
13

Envirocare's license that would permit additional wastes to come

| |E to the Envirocare facility that may n2.t be accepted at other

}
Id (LLRW) facilities." & (emphasis added). Anderson also stated,

j0 that "he did not believe the (Richland) facility would be ;
,

jj threatened." &

j{ On January 9, 1991, the Compact met in Utah and again

| -[3 discussed the proposed Envirocare license amendment. Contrary to
_

; j8 his previous representation, Anderson " explained that with the

;|',llicenseamendmentthe(Envirocare)sitelegallywouldbe'

authorized to receive some waste that otherwise would go to a LLRW

; -){ , site." Gould Decl., Ex. 2 at 5. Anderson insisted, however, that|
; - ,

| f.l!"theEnvirocareproposal. . would have only a minimal impact,.
.

h|l if any, on US Ecology Inc.'s operation." &

]fl On March 8, 1991, pursuant to Utah Admin. R. 313-12-54, UDRC

waived the site ownership requirement for the Envirocare site. As

]{, an Agreement State under the Atomic Energy Act ("AEA"), 42 U.S.C.'

j\ 33| 5 2021, Utah is required to regulate LLRW in accordance with

! federal requirements. Nuclear Regulatory Commission ("NRC")
;
i

i
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1

i

i

i!

regulations require federal or state site ownership to protect,

ij public health and safety from the long-term hazards associated !.

* with the disposal of radioactive waste. Egg 10 C.F.R. SS 61.14, !g ,

' . ' . ,61.59. '
!!

|,{ In order to make the Utah Agreement State program compatible
,

with NRC requirements, Utah's regulations also include a : state or
:

federal site ownership requirement. Egg Utah Admin. R. 313-15-,

y 302. Utah nevertheless waived this requirement by claiming that
II the site ownership rule "does not directly relate to issues of

public health and safety." Gould Decl., Ex. 3 at 1-2.

fo The compact and the Utah defendants have also refused to
:

jf impose surcharges on LLRW disposal at the Envirocare site, '
even

jd though maximum surcharges are charged for disposal at the Richland

(3[siteandacompactresolutionrequirescollectionofmaximum
,

.j, surcharges at all LLRW disposal facilities in the Compact region.
8

f Gould Decl., Ex. 4. The Compact and Utah defendants took this

ff,actionknowingthatiteffectivelyprecludesLLRWdisposalatthe
Richland site. Their expressed intent is to create a national

'

. high volume LLRW site that will operate outside the compact
hsystem,underminingthepurposeandintentofthe1985Act. US

Ecology has asked this Court to remedy this illegal situation
4,!
j:; before it further damages both the compact system and US Ecology.

I44

di)
40 ,!

4- :

i
:|
' ~
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i.

*!

| III. ARGUMENT

I| A. Us Ecology's Claims Are Not Barred By The Eleventh,
-

Amendment To The United States Constitution.

The Utah defendants claim that the Eleventh Amendment to the
f'j United States Constitution bars US Ecciogy's claims against them. f
.

9

fUtahMemorandumat4-5. Because US Ecology named Anderson in his
,

official capacity and seeks only injunctive and declaratory relief '

32

13
) from the Utah defendants, the Eleventh Amendment does not bar

'|,{| plaintiff's claims.
.

|3 The Eleventh Amendment provides that "[t]he judicial power of
I8

the United States shall not be construed to extend to any suit in,
i

f law or equity, commenced or prosecuted against one of the United
,,

] States by Citizens of another State. " U.S. Const. amend.. . .

XI. Under the Eleventh Amendment, a state cannot be sued by a
-

-I citizen of another state, or of its own state, in federal court
8

for damages. Hans v. Louisiana, 134 U.S. 1 (1890).

In Ex carte Youna, 209 U.S. 123 (1908), the Supreme Court

fheldthattheEleventhAmendmentdoesnotbaranactionagainsta
]stateofficialsuedinhisofficialcapacityforviolatingthe

f.'federalConstitution. The Court reasoned that when a state
official acts unconstitutionally, he is " stripped of his official

h,c or representative character" and is no longer protected by the
|-] state'simmunity. E ,at 159-60; see also Panasan v. Allain, 478
ji U.S. 265, 276-78 (1986); Pennhurst v. State Sch. and Hoso. v.

f'?Halderman, 465 U.S. 89, 102 (1984). Following Ex carte Younc, the

j Ninth Circuit has held that similar principles of supremacy of
l!
..
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,

i

federal law remove Eleventh Amendment immunity for violations of,

hfederalstatutorylaw. 13.3 Almond Hill Sch. v. Deet. of Acric., !-(
dl '768 7.2d 1030, 1034 (9th Cir. 1985).
S I

E.! This removal of the Eleventh Amendment bar, however, only
1

I

yappliestoactionsagainststateofficialsforinjunctiveor
!

3" declaratory relief. Edelman v. Jordan, 415 U.S. 651 (1974);

Austin v. State Indust. Ins. System, 939 F.2d 676, 680 n. 2 (9th
*

|Cir.1991);SouthernPacificTranso. Co. v. City of Los Anceles,
II 922 F.2d 498, 508 (9th Cir. 1990), cert. denied, 112 S. Ct. 3821

(1991). A state official sued in his official capacity for
jo damages is still entitled to Eleventh Amendraent immunity because a
j2 judgment against the official imposes liability on the entity he
jd represents. Austin, 939 F.2d at 679-80.

5

23{ In this action, US Ecology did not name Utah in its,

. ..

j8 complaint. Rather, it named UDRC and Anderson in his official

capacity as Director of UDRC. Moreover, US Ecology alleges that

ffftheUtahdefendantshaveviolatedandcontinuetoviolatefederal
]lawbyunderminingthepurposesandintentoftheLLRWPAAandby

j2'failingtocomplywiththeAtomicEnergyAct.2 Finally, US
,

j9 qm, Ecology seeks only injunctive and declaratory relief from the Utah
40 .'
4tN
42
431
44-

245, 133 Section III.C, infra. US Ecology also maintains that defendants'

46: unlawful conduct violates the commerce clause to the constitution. 133
-f Plaintif f's Memorandum In opposition to the compact and Washington state4

i Defendants' Motion to Dismiss at 16-17.
l
!!-
.

1
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e

defendants to prevent their continuing violations of federal law.
1

Accordingly, its claims are not barred by the Eleventh Amendment.
#

3. This court Ian Personal Jurisdiction Over The Utah*
Defendants And Venue Is Proper In This District.6

|-

1. Defendants Have Substantial Contacts With This I

| Porum.

3" '

The Washington long-arm statute allows exercise of personal
,|

11

32 jurisdiction to the extent permitted by the Due Process Clause of I13 .

l

I4
li| the Fourteenth Amendment. Therefore, a single constitutional

t.

Ig inquiry suffices for determining personal jurisdiction. Shute v.I

18 Carnival Cruise Lines 897 F.2d 377, 380 (9th Cir. 1990), rev'd on
19

- other arounds, 111 S. Ct. 1522 (1991). Because the Utah '

22 defendants have sufficient minimum contacts with this forum, this
25

Court has personal jurisdiction over them. Egg Int'l Shoe Co. v.
-

-) Washinoton, 326 U.S. 310, 316 (1945). |-|
i

Acting as a UDRC representative, Anderson has attended more
.

l than one Compact meeting in Washington state.3 Gould Decl. Exs. 1

([and5. At these meetings, Anderson argued in favor of allowing
,

,

# LLRW receipt at Envirocare. As a result of his efforts, the j

[.';CompactallowedEnvirocaretoreceiveLLRW, without surcharges.
]

{[AlthoughAndersonknewthatlicensingEnvirocarecouldhavea
- 1~

*"g damaging effect on the Richland f acility, he told the Compact
Committee otherwise. Gould Decl., Ex. 1 at 5. Because of

44 )
'

: 45"
3

3
46 Although Anderson is also a member of the compact committee, all

j .,- J references to his actions in section III.B. are to his actions on behalf of
j g UDRC.

f h
j ai

4" j' .,.
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| ||
i

,j Anderson's actions in Washington and because the Utah defendants

knew that their unlawful licensing of Envirocare and refusal to
4 impose surcharges on disposal at the Utah site would have an ,I

EleffectinWashington, they are subject to personal jurisdiction in |
|

'

[jthisCourt.i

This Court may exercise specific jurisdiction over the Utah '

iil-

defendants if they satisfy the Ninth Circuit's three-part due
I4! process test. 13g Shute, 897 F.2d at 381. Under the Shute test,15

'I defendants must have purposefully availed themselves of the
1

18
privilege of conducting business in the forum thereby invoking the,,

,

j0 benefits and protections of its laws. & Second, the cause of '

j2 action must arise from defendants' forum-related activities. &
'

! jj Third, jurisdiction over defendants must be reasonable. & The
j? ' Utah defendants satisfy each prong of the Ninth Circuit's test,

i and, therefore, this Court has jurisdiction over them.

| Two prongs of the Shute test can be dispensed with briefly.

]First, US Ecology's cause of action arises from the defendants'
j actions in and directed at Washington. In the Ninth Circuit,

3'I jurisdiction is proper where "but for" the forum contacts, the

cause of action would not have arisen. & at 383. But for

[, Anderson's visits to Washington to lobby on behalf of Envirocare,
$andhislicensingofEnvirocarewithoutsurcharges,USEcology,

i

[3jvouldnothavebeeninjured. The Utah defendants' contacts with
. !

|I]theforumarepreciselytheactionsthatgiverisetoUSEcology's
j ycauseofaction.
2 -

,
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I

j Moreover, exercise of personal jurisdiction.over the Utah
i

2 defendants is reasonable. Because the Utah defendants have l
'

4

; 14 purposefully availed themselves of the benefits of the forum-
i

! state, jurisdiction over them is presumptively reasonable. Burcer :
|Kina Coro, v. Rudrawicz, 471 U.S. 462, 476 (1985). As a result,

10 the burden is on the Utah defendants to "present a comme 111no case '
II

,

that the presence of some other considerations would render
|

14 jurisdiction unreasonable." Burcer Kina, 471 U.S. at 477
15

.

13 (emphasis added); Halsten v. Grass va11ev Medical Reimbursement,i
18 784 F.2d 1392, 1400 (9th Cir. 1986). The Utah defendants have19

j0 |failedtomeetthisburden. Furthermore, Washington has a
-

] "' manifest interest' in providing its residents with a convenient
.

] forum for redressing injuries inflicted by out-of-state actors."-

-|3 ' IsL, at 473. In light of these factors, this Court's exercise of,

.

8
g jurisdiction over the Utah defendants is reasonable.

Finally, and most important, the Utah defendants have

; ,I satisfied the first prong of the Shute test by purposefully

{|)availingthemselvesofthebenefitsofconductingbusinessin-

2 Washington. Affirmative actions allowing or promoting the

transaction or solicitation of business in the forum state
constitute purposeful availment. Decker Coal Co. v. Commonwealth

42 Edison Co., 805 F.2d 834, 840 (9th Cir. 1986). See also Shute,4,4

]! 897 F.2d at 381; Sinatra v. National Enouirer. Inc., 854 F.2d

]I 1191, 1195 (9th Cir. 1988). More than once, Anderson has visited

| Washington, regarding the Envirocare licensing, as a UDRC

d
a
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,

.

4

representative. By doing so he purposefully availed himself of [,

f the benefits and protections of conducting business in Washington.

{ In light of Anderson's successful solicitation in Washington of i,

I the Compact's approval of LLRW disposal at Envirocare, the Utah
,!I

| defendants purposefully availed themselves of the benefits of

doing business in this forum and undeniably had " fair warning" !

8j that their activities could subject them to suit here. Burcer *

Eing, 471 U.S. at 472.

Even if Anderson had not attended Compact Committee meetings
38 in Washington, the Utah defendants would still be subject to19 ;

jo personal jurisdiction in Wash'ington. Both the Supreme Court and [

jj the Ninth Circuit have approved an " effects" test for satisfying
j'3 the first prong of the Shute test, holding that out-of-state acts'

.i.3 having an effect in the forum state are su'fficient to support
j9| jurisdiction. Calder v. Jones, 465 U.S. 783, 789 (1984); Brainerd

8

.

{[v.GovernorsoftheUniversity of Alberta, 873 F.2d 1257, 1259-60

{f (9th Cir. 1989); Haisten, 784 F.2d at 1398 (" defendant who enters

-Nf into an obligation which she knows will have effect in the forum
i

f3: state purposely avails herself of the privilege of acting in the

hforumstate"). .

In Calder, the Supreme Court held that a California court had

personal jurisdiction over Florida defendants based on the effects

]| in California of their Florida conduct. 465 U.S. at 789 (citing
i

]I World Wide volkswaaen Coro. v. Woodson, 444 U.S. 286, 297-98
I
i (1980)). The Court did not consider " mere untargeted negligence"
l

!.
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on the part of the defendants sufficient for exercise of personali ,
'

>>

jurisdiction, but determined that defendants who knew that their t
4

4 ir
,

| | actions would.have a potentially devastating impact in the forum
(i
_' | state "'aust reasonably anticipate being haled into court there.'"i ,

14 at 789-90 (quoting World Wide Volkswacen, 444 U.S. at 297 and

citing Kulko v. California Suoerior Court, 436 U.S. 84, 97-98
I-
1.4 || (1978); Shaffer v. Heitner, 433 U.S. 186, 216 (1977)). The Court |4

.

,j! further stated that "(a]n individual injured in California needI'

"

If
1 not go to Florida to seek redress from persons who, though

i !

remaining in Florida, knowingly cause the injury in California."

f 465 U.S. at 790; see also Brainerd, 873 F.2d at 1258-59 (court '

f holds that two unsolicited telephone calls and one letter support

ijI the court's exercise of personal jurisdiction over a Canadian
-

; defendant where defendant knew that these contacts would injure
-

. .i8 Iplaintiff in the forum).9-;

] j',C It is beyond dispute that Anderson knew his actions would

[-| have effects in Washington. At compact meetings in Washington,

h; Utah and elsewhere, Anderson discussed at length his view of the

| .f[_".effect on US Ecology of licensing Envirocare. Gould Decl., Exs.
s

() 1,| 2 and 5. Anderson incorrectly maintained that his actions '

would have virtually no effect on US Ecology. By licensing
I j Envirocare, waiving the site ownership requirements and refusing

j ] to impose surcharges on disposal at Envirocare, the Utah

[I)defendantshaveexcludedwastefromtheRichlandsiteandcaused.

| finjuryinWashington. Thus, even if the Utah defendants' wrongful
1

,

'
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1

conduct occurred solely within Utah, because they knowingly caused
|

| ,
1

,

.
.

injury to US Ecology in Washington, US Ecology can seek redress in .
-

;

4
this forum. 3,gg Buraer Kina, 471 U.S. at 475-76; Calder, 465 U.S.3

,

, I at 790.
;

9) The Utah defendants have satisfied each prong of the Ninth
'

| 3# circuit's due process test for specific jurisdiction.
i33

1 1

j Accordingly, this court should deny defendants' motion to dismiss#

|4 for lack of personal jurisdiction.'
3

2. Venue Is Proper In This District.
,

18j Contrary to the Utah defende.nts' assertions, venue in the,

| Western District of Washington is proper. Egg Utah Memorandum at
3 |

>>
7-8. Under 28 U.S.C. $ 1391(b) (2) (Supp. 1992), venue is proper

--

i j3 in a judicial district "in which a substantial part of the events4

a

jI} or omissions giving rise to the claim occurred . Although"
...

| j9 events that bear upon US Ecology's cause of action occurred in8

) virtually every state of the compact, including Washington,
i Hawaii, Alaska and Utah, the primary locus of this case is

Washington.
j 40 j
4 4- a
j 'g[ ' Personal jurisdiction in tha instant case is not inconsistent with
;

'

Miehican coalition v. criecentroo, 954 F.2d 1174 (6th Cir. 1992), cited by the,49 .-

w. Utah defendants. 333 Utah Memorandum at 7. In Michidan coalitian, the state
1 officials never set foot in the forum state. 954 F.2d at 1177. Their only4: ;

a C contacts with the forum state were telephone calls and letters, and the sixth'

; 4gj circuit found these communications insufficient for personal jurisdiction. 11,.
$PTheNinthCircuit, however, has held that telephone calls and letters, without>

45' more, can support personal jurisdiction, arainerd v. Covernors of the-

4 4. University of Alberta, 873 F.2d 1257, 1259 (9th cir. 1989). In addition,'4- ; Anderson has made several visits to the forum state and conducted UDRC business
i there.

'

:?

i
'

:
,

,-
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|

First, the Compact itself is loccted in this district and any,

^j orders, resolutions or other approvals issusd by the Compact take I
!

{ effect from that location. It appears that on December 18, 1992
|'.' in Washington, defendant Roger Stanley signed the order executing : |

j the compact resolution that allows receipt of LLRW at Envirocare.s
to Furthermore, the Richland facility is located in Washington, is11

12 i

licensed by the Washington Department of Health and obtains its '

I,4

j1 lease from the Washington Department of Ecology. Moreover,
'

,I surcharges on disposal at the Richland site are paid to the I
I

. |8 Compact in Washington. Finally, most of the parties are located

in Washington. Indeed, Anderson himself is a member of the
-

.

Compact Committee whose offices are located in Washington.-

Finally, at a Compact Committee meeting in Washington, Anderson

-3 first lobbied on behalf of allowing LLRW receipt at Envirocare.
.

(GouldDecl., Ex. 1.8
.

4o.
;4 , Even if this Court holds that a substantial part of the events
(fgivingrisetothisactiondidnotoccurinWashington,venueis
44:
45'
4hI
4- J 5Discovery will confirm where stanley signed the order.
4g 9
'

;49j 8Lerov v. creat Western United core., 443 U.s. 173 (1979), cited by the
49j Utah defendants, is inapposite. Utah Memorandum at 7. Latgz was decided prior
4g to the Judicial Improvements Act of 1990, which substantially revised 28 U.s.C.
43ii $ 1391. Under the version of $ 1391 then in effect, venue was appropriate in-,,

Igg the district where "the claim arose," suggesting that only one district was
y,| appropriate. Under the 1990 version of $ 1391, venue in more than one district
4g] is clearly appropriate. As one commentator has noted, as a result of the
4 amendmente Leroy is now largely academic. David D. seigel, commentary on 1990

Revision of Subdivision Ta), tb). and (e), crinted in 28 U.s.C. A. $ 1391 (supp.-
4

1992)
.l

4
c

|
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;

i,,{properinthisdistrict. Under 5 1391(b) (3) , if no other district
j is appropriate, a plaintiff may bring its cause of action in "a
{ judicial district in which any defendant may be found . ". . .

,

(BecausenodistricthasmoresignificanttiesthanWashington,US '

Ecology has properly asserted venue in this district.

I"

iit]C. US Ecology Ras Stated A Clain For Relief Under The
um m a.

34?
!

33!: The Utah defendants argue that Counts II, III and VII of US '

14:
34i
16| Ecology'scomplaintshouldbedismissedforfailuretostate |
t- claims upon which relief can be granted. Utah Memorandum at 8-18

j9 11.7 Motions to dismiss under Fed. R. Civ. P. 12 (b) (6) are

-3 disfavored and rarely granted. Hall v. City of Santa Barbara, 833
.

j;4 F.2d 1270, 1274 (9th Cir. 1986), cert. denied, 485 U.S. 940

(1988); United States v. City of Redwood City, 640 F.2d 963, 966
'

j]f(9thCir.1981). When considering a 12 (b) (6) motion, plaintiff's

allegations of fact are taken as true and construed in the light
jj most favorable to plaintiff. liall, 833 F.2d at 1274 n.9; City of

- Redwood City, 640 F.2d at 966. A complaint should no'; be

(!dismissedunlessitappearsbeyonddoubtthatplaintiffcanprove

[ no set of facts that would entitle it to relief. Conlev v.

[cibson, 355 U.s. 41, 45-46 (1957). Under this standard, US

jj,fEcologymorethanadequatelystatesclaimsuponwhichreliefcan
jj be granted.

,

4% |
,,

7-] The Utah defendants are also implicated in count V of the complaint.
! However, they do not address this count in their motion to dismiss.
!

4

~
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1. Utah's Failure To Impose Surcharges ~ Violates And
Undermines The LLRWPAA.

.j The Utah defendants argue that Utah is not required to impose
.

j surcharges on Envirocare because surcharges are discretionary and
E Envirocare is not a " regional disposal facility." Utah Memorandum '

[Iat8-11. These arguments assume that Envirocare can operate

f| outside the LLRWPAA and that defendants can ignore the effect of '

their actions on the compact system.
I,j For over a decade, this nation has struggled with the
33 politically divisive issue of how to dispose of LLRW. In 1980,

,

Congress directed states to form compacts to create their own
,

j0 regional disposal sites by 15i86. 3,gg 42 U.S.C. 5 2021d(a) (2) .
jf Congress' express policy was that the disposal of LLRW could be

,

jj most safely and effectively managed on a state and r qional basis.

.f.I J,gt 42 U.S.C. $ 2021d(a) (1) . By 1985, however, it was obvious

jh that no new disposal sites would be built by 1986. 3.3.3 H.R. Rep.

No. 99-314, 99th Cong. 1st Sess. 14, reorinted in 1985

f| U.S.C.C.A.N. 3002, 3003. Therefore, Congress extended the time

{{' for developing sites until 1993. 42 U.S.C. $ 2021e(e) . In order
3 to force the creation of new sites by 1993, Congress created a

detailed carrot and stick process of incentives and penalties.
'

|[fIsb. It is the undermining of this approach, and hence the

|f undermining of Congress' goal, that lies at the heart of this
|{f case.

|3 With the 1993 deadline approaching, the LLRW disposal
i

i]situationhasnotchangedsignificantlysince1980. No new sites

1
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:

j will be in operation by 1993. Moreover, states that had,
1 3

previously agreed to site disposal facilities have begun to renege
-

;

;

| on their commitments.8 Each of the sited states, in turn has
4

ii
; 3I expressed its intention to bar access to LLRW after 1992. Thus,;

j hafter 14yearsofefforttosolvetheLLRWdisposalproblem,the
i basic dilemma remains.
,

,,

j ,j y The Envirocare site adds yet another obstacle to the

effective functioning of the compact system. Because it is in a
i
j ,'I compact region with an existing disposal site, Envirocare has
1 I8
j attempted to operate as if it had no LLRWPAA obligations. This,9 i

4

}'O damages the compact system in two ways. First, non-sited states
'

,
'

>>

}- and regions now have an unrestricted disposal outlet that may be
y used for high volume wastes that are difficult to store. This

:

;1 ) will encourage them to delay siting their own disposal facilities. I

.

-
.

[ Second, when the sited states all bar access in 1993, Envirocare

|
. .

will receive a disposal monopoly. Neither of these results are, . i
5 4) I

gj intended or permissible under the LLRWPAA. That Act sets an
;

. . ,

j | opposite goal: to force states and regions to site their own,

4bi.

.Y |-

8
4g || For example, in an attempt to escape its commitment to build a disposal.

j h9 s; site for its compact region, New York recently challenged the validity of the

{ .,op| LLRWPAA before the Supreme Court in New York v.
3 United States, 60 U.S.L.W. 4603

(U.S. June 19, 1992). The Supreme court upheld the Act, striking only the4 ,

| a j portion of the LLRWPAA that requires a state to take title to waste after 1986
i ,4,| unless the state has a disposal site or belongs to a region with a disposal
' yj site. Isla, at 4612. Nevertheless, it is now apparent that New York will not be

g;! able to meet the 1993 deadline. other states, such as Michigan and North
. g,E carolina, have also been accused of reneging on their commitments to site new
j -|disposalfacilities. see, e.o., Miehiaan coalition v. Crienentroo, 954 F.2d
; 1174 (6th cir. 1992).
! b
! !l

of
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-] disposal facilities in order to avoid disposal monopolies.,

!
n

Envirocare's presence on the LLRW scene without LLRWPAA
#

obligations threatens the integrity of the compact process.g

j 3 Defendants must account for this fact.
| || To further their own agendas, defendants have actively

| |encouragedthissituation. In order to preserve disposal capacity;
.

y, , and prevent LLRW disposal within the state, Washington has sought
<

.

;
,

| for over 13 years to deny access to out-of-compact vaste. Through
-

] |I Envirocare, it has now achieved indirectly what it could not
I

1

achieve directly.
j,

jU Moreover, by sending all high volume waste to Envirocare,s
| ,,

}- pressure on the compact system is relieved. When 1993 arrives,
jd some outlet for waste will exist, thereby enabling Washington more1

5

iI easily to close its doors to LLRW. As the Elaine Carlin,i -

'8'

}9 Executive Director of the Compact noted, "[t]he other states and
j ( regions struggling to develop these new sites have one less

All
'

)
,z3 j problem to contend with if these large volume cleanup wastes can
^

j j$] go to Envirocare." Affidavit of Elaine Carlin, in support of
,'g'3 . Compact Defendants' Motion to Dismiss ("Carlin Affidavit") at 7.
<W

; 39 ( Although defendants suggest that their use of Envirocare will
j aid the compact system, it is evident that the opposite result

j will occur: Envirocare will help states evade the carrot and
44!,

45!
i 4o! 8133 Affidavit of Elaine Carlin, in support of Compact Defendants' Motion

to Dismiss, at 7 (noting that the compact would like Envirocare to become a-
4 4
j " national" high volume LLRW disposal site).

'

i l
I

re

-
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!
I

A

,

s' stick approach and delay the siting of new LLRWPM facilities.
; >|

,
j g) Neither Utah nor the Compact has the legal right to encourage such

.

a result. The LLRWPM mandates that states and regions must be
1 o

forced.to develop their own disposal sites. Defendants' actions
- '

'

gr

:
- subvert this expressed goal.9

; .lo
,

)US Ecology has accepted the terms of the LLRWPM through itsgi.

i ", i
'

operation of the Richland site and in its attempts to site new,i;

; 14

| g5 compact-approved facilities. It has abided by, and investedi
16

j - millions of dollars in, the compact system. It has been subject
18

| to millions of dollars in surcharges and its rates ,are regulatedi9
1 20
| yi by Washington state.
. ,,

{ [g Envirocare, on the other hand, has never been subject to the
i 24

25 Compact system and until 18 months ago was only licensed for
16

'

i 2-j disposal of naturally occurring radioactive materials (" NORM").
i 28; ''

29: only defendants' disregard for the compact system has allowed
4

j )0-,' Envirocare to open so quickly. When 1993 arrives and sited states
,

1
42:

| |43 , all deny access, Envirocare will effectively become the SDlX
i '414

| <s| nationally available LLRW disposal site in the United States.10
i y, '4

| j, The Utah defendants and Envirocare have exploited the LLRWPM to
i <' s ,,

[ 39 create a national disposal monopoly for Envirocare. Ironically,,

i

40S|althoughEnvirocarenowoperatesasifiti4: s without LLRWPM,

|, 41'l
43 h

q 44 j 10Although the Invirocare site is now only licensed for certain types of
i 45. LLRw, once all other sites close their doors, Envirocare will undoubtedly seek
j *bhtoreviseitslicensetoacceptawidervarietyofLLRW. In order to dispose

4' ; in Utah, generators will work hard to characterine their waste as falling,

j jwithinthesubsetofLLRWdefinedbyUtah,theCompactandEnvirocare.
,, ;
4.

4 :f
.

*

1
"'
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il

,jobligations, it is the LLRWPAA that will provide Envirocare with '

ftheabilitytoeliminateitscompetition.
|g The Utah defendants do not dispute that Envirocare is I

I|! operating outside the compact system. Instead, they argue that l
|

h because Envirocare is not a " regional disposal facility" subject

|'f to the LLRWPAA, Utah'cannot legally impose surcharges. Utah
'

,'fMemorandumat9. This argument is circular.

I
,{ }' Under the LLRWPAA, a " regional disposal facility" is a j

|3|disposalfacilityestablishedandoperatedunderacompact. 42
'8

U.S.C. S 3021b(11). It is clear that defendants have not treated '

i
I

}'o' the Envirocare facility as a " regional LLRW disposal facility" and |,
n

}} that it was not established and operated under a compact. E.g.a

i|| Complaint 141.-
Nevertheless, defendants together must abide by

i'' the compact system. The Utah defendants and the compact clearly
,

}'9 ; retain the legal authority to insist upon surcharges at8'

ff'Envirocare. Prior to licensing, Utah could insist that the
4,:

.'d. compact establish Envirocare as a compact site eligible for
44-
y] surcharges. The compact, in turn, could condition its approval

f'ofLLRWreceiptatEnvirocareuponUtah'simpositionof
4x

44 surcharges. Neither defendant can credibly evade responsibility
[.fforensuringthatEnvirocarecomplieswiththecompactsystem.

h Yet, that is exactly what they have attempted to do.

) The Utah defendants also argue that the LLRWPAA gives states
40

the discretion to impose surcharges. Utah Memorandum at 9. This-
4

.

;'claimalsobegsthequestion. Although surcharges are

'|
,
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t

,- discretionary for the three originally sited states, the LLRWPAA .

}i does not allow defendants to act in concert to exclude indirectly
,

i

.*
y waste from sited states prior to 1993. The Utah defendants are

'

E well aware that by allowing Envirocare to operate'without '

*
,' surcharges, Envirocare alone will receive certain LLRW. The

ff effect of defendants' actions is clear: if Washington imposes
l ~'

surcharges and Utah does not, no generator will dispose at,

Richland.
3 Consequently, waste goes to Envirocars and not to

3

,2 Richland. Defendants intend and desire this result without regard,

h8 to its effect on the LLRWPAA system. The LLRWPAA prohibits;
2 '

}O defendants from excluding waste prior to 1993. The Utah; , ,

! n ,

1 ~ , " defendants cannot abuse their discretion to reach a result that
3

,4

4 3

}4 the LLRWPAA prohibits.11i
5

.

,3 2. By Waiving The Site Ownership Requirements, The'

Ig! Utah Defendants Have Violated the AEA and Utah Law.
|

}9' Blatantly disregarding their own radioactive control
3

/j

41
j ;y , regulations, as well as corresponding federal regulations, the
' u.

| y, Utah defendants waived the prohibition on LLRW disposal on
; <s

; h, privately owned land. Utah justified this waiver by claiming that
; '4 ~ j.

! 48 'l
11j 49 j This is not a case in which three separate defendants acting

* 40 i independently took actions that incidentally affect US Ecology. The
3

i 41 distinctions among defendants in this case are more formal than substantive.
$qLarryAndersonistheDirectoroftheUDRCandisalsoUtah'sCompactCommittee. 4

4 representative. Roger stanley is the Director of the Washington Department of.

Ecology's Nuclear and Mixed Waste Management Program and is the compact4 44i
;' Comunittee chairman. Elaine Carlin is executive director of the Compact

I
<>| Committee and recently received an offer of employment from Envirocare. Saa
-: Gould Deci., Ex. 6 at 60-61. Ms. carlin has admitted that the Compact would

*

j likg to direct certain waste .o Envirocare only. 133 Carlin Affidavit at 7.
) 5
,

;

i i

!
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I

,jthisrequirementisunrelatedtopublichealthandsafety. Esa
'

,

d
~! Ex. 3 at 1-2. Utah also claimed, as additional justification,
*\ j

sD that adequate surety has been provided. & Neither of these
4

,

Ei!justificationswithstandsscrutiny.

[1 As discussed more fully in US Ecology's Memorandum in

|]oppositiontotheMotiontoDismissoftheUnitedStatesNuclearI '

Regulatory Commission (" Opposition to NRC"), NRC documents confirm

. that the site ownership requirement is directly related to public

|3 health and safety. Indeed, public health and safety depend upon
it. EAR Opposition to NRC at 3-11. Furthermore, adequate site

fo surety, which does not exist at Envirocare, is a separate j
,, i

}~ requirement from site ownership and is intended solely to ensure '

fj that sufficient funds are available for future site care. Under

[~.'{NRCandUtahregulations,governmentcontrolremainsanecessity

}'s regardless of who pays for it.

i This Court has already heard oral argument regarding the site
p |.i ownership issue. Federal or state site ownership is required at

h LLRW sites to ensure long-term " institutional controls" over the
(E hundreds of years that radioactive waste may remain hazardous.

Not only do NRC documents indicate that site ownership is required
[ to protect public health and safety but, at oral argument, NRC did
j not deny that the site owliership requirement is directly related
3 to public health and safety.

[2] The Utah defendants fail to mention that their primary
1

i justification for waiving the site ownership requirement was that
.I

i:

.I
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|

site ownership "does not directly relate to issues of public;

health and safety." Gould Decl., Ex. 3 at 2. Apparently, both
|

I
-

(.UtahandNRChaverecognizedthatUtah'swaiverofthesite
3| ownership requirement cannot be justified on that basis. '

f,I. In order to overcome this deficiency, Utah claims that an

[[adequatesitesuretyarrangementexiststoprotectthepublic.
,,|, & ; see also Utah Memorandum at 11. However, site ownership and
'
3| site surety are two distinct requirements; both are necessary to
K,' | protect public health and safety.
38

site ownership is required in order to assure long-term site,
.

j0 care by a responsible government institution. The governmental :
:jf institutional care program includes physical control of site

access, environmental monitoring and custodial care of the
23 disposal units. gag Utah Admin. R. 447-25-28. 'The responsible,
.

jf,. government institution itself is expected to perform these tasks.

:|T &

| In contrast, site surety requires a site operator to provide
;)|' funds to pay for site closure and for government control following
jI]siteclosure. 2.2.3 Utah Admin. R. 447-25-30, 31, 32. Because
48 :t
;49; there is no requirement or assurance that a private corporation
j',)willexistafter50-100 years, site surety cannot substitute for
|f government ownership. Federal or state site ownership constitutes
|| the best institutional bet that regardless of funding, some entity
['' will be present to take long-term responsibility for the site.

||
'l
:
I rp
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i Thus, Utah cannot justify a failure to require site ownership by |
. I

pointing to a surety arrangement.12
-

g

|
-

{ It is also questionable whether Envirocare's site surety '

I arrangement is adequate under any circumstances. Envirocare has

[ currently placed only $779,000 in surety for the site. Utah

f,' documents indicate that this amount will cover only the cost of -

I'' disposing LLRW still in storage at the time of site closure andij
I
,{ the costs of 30 years of post-closure monitoring. 3,33 Gould

|[' Deci., Ex. 7 at 10-11. After 30 years, the surety will provide no
,

|9 money for on-going site control and surveillance. By comparison,
8

'

}O US Ecology has posted more than $20 million in site surety for itsg

r>>jj Richland site.

fj Utah cannot credibly claim that placing $779,000 in escrow
'6j. ensures that Utah's public health and safety will be protected3

!

1'9 j'over the next 100 years, especially if there is no state or
si

*

'g g ,Ang federal site ownership. Utah's illegal waiver of the site,

j 'u '
i

,3, ownership requirement cannot be justified so easily'g; .

1 34!
35,

!b.

! q
! 38 3

39i
40-

| 41

42
44

j 44,
i 45

124o 2ndeed, all other LLRW disposal sites in the United States, even those
i 4- that are now closed, are located on land owned by a state or by the federal

government.
;

'

I

I
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1

, JUDGE ROBERT J. BRYAN

3 UNITED STATES DISTRICT COURT FOR TEE
;
'

WESTERN DISTRICT OF WASHINGTON AT TACOMA
5

6 US ECOLOGY, INC., a California
7 Corporation,
8
9 Plaintiff,

10

3 11 v. NO. C92-50918
12

.

33 NORTNWEST INTERSTATE COMPACT ON PIAINTIFF'S MEMORANDUM INj
34 LOW-LEVEL RADIOACTIVE WASTE OPPOSITION TO DEFENDANT!
15 MANAGEMENT, et al., UNITED STATES NUCLEAR
16 REGULATORY COMMISSION'S

-

i 17 Defendants. MOTION TO DISMISS
18,

39 ORAL ARGUMENT REQUESTED1 20 (Noted for: May 29, 1992)
21
22

; 23 I. INTRODUCTION
; 24

25 Plaintiff US Ecology, Inc. ("US Ecology"), subaits this
i 26'

memorandum in opposition to the motion to dismiss filad by27
28

defendants United States Nuclear Regulatory Commission (the29
30
31 "NRC") and Ivan Selin its Chairman (collectively, the " Federal
32
33 Defendants") and respectfully requests that this Court deny
34
35 the motion. As the public documents of NRC already indicate,
36
37 failure to require state or federal land ownership at a low-
38
39 level radioactive waste ("LLRW") disposal site is clearly
40
41 unlawful and poses significant risks to public health and
42

43 safety. The Court need not seek nor rely upon agency
44
45 expertise or fact-finding ability to reach this conclusion.
46
47 In such a case, there jw reo need for a plaintiff to exhaust

)
,

.
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its administrative remedies, and it lies within the sound,
2

discretion of the district court to to decline to require |3

| exhaustion. Accordingly, the Federal Defendants' notion to
| dismiss for failure to exhaust administrative remedies should
8 be denied.9

|0 Similarly, and as discussed more fully below, the Federal
Defendants' argument that the Court lacks jurisdiction over

|| plaintiff's cause of action against them also is erroneous as
|f a matter of law and should be rejseted.
18
39 II. BACKGROUND

US Ecology operates the LLRW disposal site at Richland,
j2 Washington. This site is located on the Hanford Federal
j3 Reservation and is leased from the federal government by the

d

ff State of Washington. US Ecology, in turn, subleases the site
|9 from the State of Washington at considerable expense.

8

The US Ecology site is one of only four commercial 11RW
disposal sites in the nation. It is one of only three such
sites in the nation expressly recognized under the Low-Level i

Radioactive Waste Policy Amendments Act, 42 U.S.C. 5 2021a 313

f9 sig., which requires that the Richland site remain open to
[ accept LLRW from throughout the nation until 1993.1 The
43 ;

4.4
,

44 .

45
46
47 1

The two other "compaet* sites are located at seatty, sevada andsarnwell, South carolina. The seatty site is also operated by US scology.
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its administrative remedies, and it lies within the sound,
2 discretion of the district court to to decline to require !5
d exhaustion.
5 Accordingly, the F'aderal Defendants' notion to

f dismiss for failure to exhaust administrative remedies should
8 be denied.
9

If similarly, and as discussed more fully below, the Federal
i

12 Defendants' argument that the court lacks jurisdiction over
3

|4 plaintiff's cause of action against them also is erroneous as i3

|f a matter of law and should be rejected.

|8 II. BACKGROUND
2

US Ecology operates the 11RW disposal site at Richland,
22 Washington. This site is located on the Hanford Federal3

24;

5 Reservation and is leased from the federal government by the

~) State of Washington. US Ecolcegy, in turn, subleases the site
28

from the State of Washington at considerable expense.,

'ff The US Ecology site is one of only four commercial 11RW
3'
3j disposal sites in the nation. It is one of only three such

h sites in the nation expressly recognized under the Low-Level

Radioactive Waste Policy Amendments Act, 42 U.S.C. $ 2021a at

$ as.g., which requires that the Richland site remain open to

)f accept LLRW ft.'on throughout the nation until 1993.1 The
42
43 '

44
*

45
'

46
47 I The two other * Compact * sites are located at saatty, Nevada and

sarnwell, south Carolina. The saatty site is also operated by Us scology.
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fourth site, operated by Envirocare of Utah, Inc. on a site in
3

2
Clive, Utah, is at the heart of this action.

| Briefly, the Northwest Interstate Compact, Utah and the

f Federal Defendants have permitted the receipt of 1.LRW at the

Envirocare site. However, unlike the three Compact sites, the

If Envirocare site is not owned by either the State or the

|3 federal government, and neither Utah nor the federal

f5 government has expressed any willingness to take title to the

site. Because the receipt of LLRW at the Envirocare site

under these circumstances clearly violates federal law and

jf applicable NRC and Utah regulations, US Ecology included this

|# claim in its suit.

f5 This and other failures of the Northwest Compact, Utah

fh and Federal Defendants to act in accordance with federal law

|8 mean that, in practice, certain types of LLRW are diverted and

'f effectively excluded from the US Ecology facility at Richland.3

Federal law prohibits this result.

$ III. ARGUMENT
36
37 1. UTAE'S WAIVER OF TEE SITE OWNER 8EIP REQUIREMENT
38
39 Under Section 274 of the AEA, 42 U.S.C. $ 2021, NRC may-

40
4 enter into agreements with

.

42

43 the Governor of any state, providing for 1

44 discontinuance of regulatory authority of the
45 Commission . . . . (and djuring the duration of
46 such an agreement, it is recognized that the
4; state shall have authority to regulate the

materials covered by the Agreement for the
i

I
IPIAINTIFF'S MEMO IN OPPOSITION
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protection of public health and safety from
radiation hazards. 2,tL.3

2

3 In order to enter into such an agreement, NRC must find
d
5 that "the state progran is compatible with the Commission's

f prograa . . . and is adequate to protect the public health and
a

safety with respect to the materials covered by the proposed

|f Agreement." 42 U.S.C. 5 2021(d) (2) .

|3 NRC entered into an agreement with Utah on April 1, 1984.

$ 13.1 49 Fed. Reg. 14,460 (April 11, 1984). The Utah regulatory

Program requirements for 11RW are essentially identical to the

|9 federal LLRW requirements found at 10 C.F.R. $ 20 and 10

ff C.F.R. $ 61.

f In order to make the Utah Agreement State program

f5 compatible with federal requirements, Utah's regulations7

26
include a provision requiring state or federal land own,ership27

at LLRW sites. Dtah Admin. R. 313-15-302.2 Utah's Agreement

3 state program also contains a provision allowing it to grant
3'
33 exemptions or exceptions to rules "as it determines are
34
35 authorized by law and will not result in undue hazard to
36
37 public health and safety." Utah Admin. R. 313-12-54.
38
39 On March 8, 1991, the Utah Bureau of Radiation Control
40
41 waived the site ownership requirement for the Envirocare site

.

42
43 pursuant to Utah Admin. R. 313-12-54. Ex. 2, Ehlenbach Decl.
44
45
46 2The Utah regulations cited in this memorandum are reproduced as
47 Exhibit I to the accompanying Declaration of Paul J. Ehlenbach (*Ehlenbach

Dec1.").
i |

PLAINTIFF'S MEMO IN OPPOSITION
TO MOTION TO DISMISS - 4 N@E

uol w m 40r3 F e
(138134X4r$L9214MtB&DAl Survu hencton 981013099

(206) 583 8888,
,



_ - _ _ _ .. -.- -_ - __ _ _ _ ---

.

.

, According to Utah, the ownership requirement does not relate
2 "directly" to issues of public health and safety and Utah law
d

5 does not provide for assumption of ownership by the state.

h Ex. 3, Ehlenbach Decl.

8
3. SITE OWNFJLSEIP

Jn order to protect public health and rafety from the

h long-term hazards associated with radioactive wasta that can

3| Persist anywhere from 300 to 500 years, NRC h,as had a long-
'

standing requirement that ILRW may only be disposed of on land

owned (or to be owned) by either a state or the federal

government. The site ownership requirement is a keystone in
2'
2j the NRC system of " institutional controls" for reducing

f5 Potential long-term hazards presented by radioactive waste.

2 This requirement has been in NRC regulations for radioactive

}'9 waste since the inception of commercial 11RW disposal. Egg 46
8

Fed'. Reg. 38,085 (July 24, 1981).
32
33 The current federal site ownership requirement is found
44

35 at 10 C.F.R. $ 61.59 which flatly states that:
36
37 Disposal of radioactive waste received from
38 other persons any only be permitted on land

*

39 owned in fee by the federal or a state
40 government.
41

42 10 C.F.R. $ 61.59. 333 Alag Utah Admin. R. 313-15-302.
43
44 In order to give the site ownership requirement effect,
45
46 NRC regulations require the facility license issued by NRC to
4,

be transferred to the state or federal landowner upon
|
|
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; 3
termination of operations. 10,C.F.R. 5 61.30. Thereafter,

2
the state or federal government become NRC licensees

l | responsible for the site. 16. Where a proposed disposal site
,

6
'

i is on private land, a license applicant must submit a7
;

| certification that arrangements have been made for future
8
9

assumption of ownership by a state or federal government

| entity erior to beginning operations. 10 C.F.R. $ 61.14(b).
32

3

3f The site ownership requirement is also explicitly
I

3f recognized under federal statute. Under the Nuclear Waste
I

f Policy Act of 1982, Pub. L. No. 97-425, 42 U.S.C. $ 10101 3.1
4

'20
) 21 E *' .

i 22
j

23 The Secretary (of the Department of Energy)
24 shall have the authority to assume title and'

: 25 custody of low-level radioactive waste and the

b'6
land on which such vaste is diseosed of, uponI

request of the owner of such vaste and land and
|

,

1 y following termination of the license issued by
J! 39 the Commission for auch disposal, if the

| 39 Commission determints that-
4

31
i 32 (A) the requirements of the Commission for site
;

33 closure, decommissioning, and decontamination
i 34 have been met by the licensee involved and that s

i 35 , such licensee is in compliance with the
i 36 provisions of subsection (a) of this section;
I 37
i 38 (B) such title and custody will be transferred
i 39 to the Secretary wittout cost to the Federal
! 40 Government; anc
I 41 ,

i 42 (C) Federal ownership and management of such
j 43 site is necessary or desirable in order to
j 44 protect the public health and safety, and the'

45 environment.
! 46
i

,
47

!

I

i
i

*
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42 U.S.C. 5 10171(b) (emphasis,added). As discussed more,
2
3 fully below, by promulgating regulations embodying the site

| ownership requirement, NRC did determine that federal or state
'

f ownership is necessary to protect public health and safety.a
8 Current NRC regulations for the land disposal of LLRW,

|0 found at 10 C.F.R. 61, were first proposed on July 24, 1981.
32

3 46 Fed. Reg. 38,081 (July 24,1981) . In the preamble
4 discussing the proposed LLRW regulations, NRC explained the15

$ site ownership requirement as follows:
8

|9 Fede.al or State government ownership of land
20 for disposal of waste at a land disposal
21 facility has been a requirement in the
22 Commission's regulations (10 C.F.R. 20.302)
23 since the inception of commercial disposal
24 Operations. This requirement is being
25 e ntinued to assure adequate control of the
26 disposal site after closure and to reduce the
27 I Potential for inadvertent intrusion. (see
28 $ 61.59.)I

,

9 46 Fed. Reg. 35,085 (July 24, 1981).
31

32 As is evident, site ownership is specifically designed to
33
34 reduce the possibility of inadvertent intrusion into the waste
35
36 site over the extremely long time frames that radioactive
37
33 waste will remain potentially hazardous and in order to ensure
39
40 that some responsible pubile entity maintains control over the
41

42
43 8Mote that Dot is not reavired to accept site ownership under 42
44 U.s.c. $ 10171. Instead, IntC regulatione require that arrangemente be made
45 for acceptance of site ownership agier to licensing in order to preclude
46 pot free refusing to accept title at closure. 333 10 c.F.R. $ 61.14.
4? Invirocere's failure to seek such an arrangement, particularly in light of

Utah's refusal to accept title As difficult to explain.
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site well after the time a private corporation may have ceased,
#

to exist. These concerns are undeniably concerns directly
d
5 related to public health and safety.

h In its draft environmental impact statement for the Part
*

6111RW regulations, NRC further explained the rationale

f behind the site ownership requir. ament. According to NRC:
'
13 [P]robably the most significant concepts for
34 long-term passive institutional control
15 measures are those of control of the land by a
16 governmental organization, land-use
y, restrictions in the form of titles or deeds,
18 and multiplicity of records. As civilizations
39 have evolved over the centuries, societies have
20 characteristically erected superstructures
21 (governments) to perform services - for
22 example, protection of life, health,.and
23 Property -- which are less conveniently
24 Performed by individuals. Among the function
25 Performed by governments are control of titles
26 to and uses of property. Placing the long-term
2- control of a disposal site into the hands of a
28 . government organization helps to ensure that ,
29 ! such motives as profit and loss do not lead to
30 possible abandonment of the property, or sale
3 for inappropriate uses.
32
33 NRC Draft Environmental Incact Statement on 10 C.F.R. Part 61
34
3$ "Licensino Reauirements for Land Discosal of Radioactive
36
37 Waste" NUREG-0782, Vol. 2 (1981) at p. 4-49 (hereafter "NRC
38
39 DEIS").4
40
4: And, again, in the NRC DEIS explaining this requirement,
42
43 NRC stressed that site ownership is a key element in the
44

'

45
46
47 4Relevant excerpts from the StRC DEIS are reproduced as sahibit 4 to

the Ehlenbach Decl.
.

.
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3 overall system of institutional controls designed to protect
2 public health and safety. According to NRC

5 By Permitting use of federal or state land or
6 accepting title to the land, the government
7 agency has necepted responsibility for long-
a tera instit.utional control of the site. ...

9 For most land disposal facilities, reliance is
10 Placed on the institutional control and without ,

'

gg it the oublic health and safety cannot be
12 assurcq . . . . In view of the reliance on

;

j

13 institutional controls and the potential need !

34 for reassessing the control program, licensing
15 the landowner was judged necessary for the
16 c amission to fulfill its responsibilities.
17
18 * * *

19
20 The option selected is transfer of the site

'

21 license to the s_ite owner (L.L., the federal or
22 a state government] Active. . . .

23 institutional care vill be necessary to erotect
24 the oublic health and safety for a finite
25 Period.
26
27 NRC DEIS AT 8-6 - 8-7. (Emphasis added.) NRC's own
28
29 documents, therefore, already demonstrate that public h'ealth
30
33 and safety concerns lie at the heart of the site ownership
32
33 requirement.
34
35 Utah has exempted the Envirocare facility from the site
36
37 ownership requirement under Utah Admin. R. 313-12-54 which
38
39 provides Utah with the ability to grant exemptions or
40
41 exceptions "as it determines are authorized by law and will
42
43 not result in undue hazard to public health and
44
45 safety . . . ." & Utah's rationale for granting this
46
4? exemption flies directly in the face of this provision and
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| 3
relevant federal regulations. Utah claims that the site !

2
3 ownership requirement is not *directly related" to public |

| | health and safety. Ex. 3, Ehlenbach Decl. This claim is not

f explained or justified and cannot withstand even minimal

s
j scrutiny.

The primary, if not' exclusive, motivation behind

requiring federal or state governments to burden themselves
i

3f with site ownership is to protect public health and safety forI

'

16 '

] as long as institutionally possible. The clear command ofg
' 18
: NRC's regulations, preambles and relevant Environmental Impact,9

f Statements is to require state or federal site ownership at

f 11RW sites. In spite of this fact, Utah has taken away with2
; 24

25 one hand what it promised to give with the other: by self-
'

}'6 servingly waiving a clear requirement it agreed to promulgate'-

28
29 (and did promulgate) in its own regulations. NRC, face *d with
.M
33 this flagrant violation, has so far declined to act. There
32
33 can be no excuse for this inaction.s
34
35 Upon information and belief,11RW is currently being
36
37 received at the Envirocare site in Utah. Under the current
38
39 status quo, it will remain there as a potential hazard to
40
4i public health and safety for the next several hundred years
42 ~

43
44
45 5contrary to the assertion in the Federal Defendants' brief,
d6 plaintiff brought this situation to M C's attention in January 1992, but
47 M C indicated at that time that it had made no determination to do

anything.
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|
j and without any assurance of future government' involvement ory

2
control. It is fully within this Court's power to remedy this

j situation without further delay.,

0 C. EKEADSTICE3
e

j In its motion to dismiss, NRC requests that this Court

dismiss Plaintiff's claims against NRC because US Ecology has;

f failed to exhaust its administrative remedies. As NRC has

correctly noted, the exhaustion doctrine is 1,ntended to allow
the agency to develop the factual background for

|8 decisionmaking and to apply any special expertise it may have

f in a particular area before engaging the resources of the
Court. Defendants' Notion to Dismiss at 7, nuotina McKart v.2

f5 United States, 395 U.S. 185, 193-195 (1969). The exhaustion
56
27 requirement is also intended to discourage litigants from

f intentionally bypassing the administrative process and'to
economize on judicial resources. Motion to Dismiss at 8-9,

1

(citina McKart v. United states, 395 U.S. 185 at 193-195
34 \
35 (1969), and West v. Beroland, 611 F.2d 710, 715-717 (8th Cir. I

|
'

36
37 1979), cert. denied, 449 U.S. 821 (1980)) .
S8
39 However, the exhaustion doctrine is not without

|'

40
4: exceptions. As the Supreme Court noted in McKart v. United j
42 \

43 States, 395 U.S. 185 (1969), none of the Supreme Court's !

44 |
45 exhaustion cases stands "for the proposition that the '

46
47 exhaustion doctrine must be applied blindly in every case.*

>

1

I
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Isb. 133 also West v. Beraland,' 611 F.2d 710, 715-717 (8th3

Cir. 1979) cert. denied, 449 U.S. 821 (1980) (exhaustion

f doctrine need not be applied * woodenly") . In fact, unless

f exhaustion is required by statute, application of the
exhaustion requirement lies within the sound discretion of the

$ trial court. Morrison-Knudsen co. v. CMG Ynt81. Yne., 311

F.2d 1209, 1223 (9th Cir. 1987), cert. dismissed,'sub nom.

y American Federal Savinas and Loan Ass'n v. Westside Federal

Savinas and Loan Ass'n, 488 U.S. 935 (1988); Rodrieues v.

Donovan, 769 F.2d 1344, 1348 (9th Cir.1985); Sit A1112, Mathis
,

v. Pacific Cas & Elec. Co., 891 F.2d 1429, 1434 (9th Cir.
22
23 1989) (district court may entertain challenge to NRC'

24
25 administrative action although administrative remedies not

f3f exhausted); Montes v. Thornburah, 919 F.2d 531, 537 (9th Cir'.

3'9 1990) (prudential exhaustion requirement is not a
8

30
31 jurisdictional prerequisite but lies within the discretion of
32
33 the district court); Winterberaer v. ceneral Teamster Auto
34
35 Truck Drivers, 558 F.2d 923, 925 (9th Cir. 1977) (it may be an
36
37 abuse of discretion to excuse failure to exhaust in some
38
39 circumstances).

'

40
4: The AEA does not explicitly require exhaustion of
43 '

43 administrative remedies. Therefore, this Court retains the
44 '

45 discretion to allow plaintiff to continue its action without
46
4; exhausting administrative remedies.

!
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, Waiver of the exhaustion requirement is appropriate where
# the question is solely a matter of statutory interpretation

| involving purely legal and not factual matters. Aas Aam.,
6
7 McKart v. United states, 395 U.S. 185, 199 (1969) (exhaustion

,

9 requirement waived where question is " solely one of statutory

interpretation" and resolution of the issue "does not require

$ any particular expertise"); Frontier Airlines. Inc. v. c.A.B.,
14

15 621 F.2d 369, 371 (10th Cir.1980) (exception to exhaustion
i 16
| p exists where question is solely one of statutory
| h8 interpretation); state of colorado v. Veterans Admin., 430;

f F. Supp. 551, 558 (D. Colo. 1977), aff'd 602 F.2d 926 (loth
' 22
j 23 Cir. 1979), cert. denied, 400 U.S.1014 (1980) (exhaustion not
1 24
i required when issues concern statutory interpretation and25
1 26
| 27 constitutional issues); Honicker v. Hendrie, 465 F. Supp. 414,
i 28
] 29 417-418 (M.D. Tenn. 197 9) (plaintiff not required to exhaust
1 '40

3 administrative remedies before NRC if question presented is
32;

33 one of pure law and if fact-finding expertise of agency is
34

j 35 unnecessary to resolve claim).
i 36
| 37 NRC claims that the issue at hand cannot be determined
i 38
| 39 without the application of agency expertise and fact-finding
1 40

43 ability. Motion to Dismiss at 9-10. According to NRC, its,

e 42
j 43 * expertise in evaluating facts relevant to NRC's regulations
t 44
; 45 . . and allegations of an agreement state's failure to.

, 46'
47 protect public health and safety . . . would be indispensable
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3 to a determination of what is demanded by relevant statutes
and implementing regulations." E .at 10.

| In fact, however, these regulations and statutes are

h clear on their face. Whatever agency expertise and fact-
8

finding ability were necessary to determine that federal or

$ state land ownership is required to protect public health and

$ safety has already been exercised by NRC in promulgating its
"
33 Part 61 LLRW disposal rules in a proceeding that involved
16 !

37 numerous parties, including other relevant government agencies '

18

39 such as EPA and DOE, and that took over four years to
20
21 complete. 13.t 47 Fed. Reg. 57,446 (Dec. 27, 1982).
22 !
33 Utah's justification of the waiver of the site ownership )
34 I
35 requirement (h, that the requirennent is not directly i
26

,37 | related to public health and safety) is utterly without
,

28
29 Precedent. The Envirocare site is the only LLRW disposal site
30
33 in the United states located on privately owned land where no
32
33 government organization has agreed to take title. Utah's
34
35 reliance on its exemption provision and its assertion that the
36
37 site ownership requirement is unrelated to public health and
38
39 safety cannot be justified under any reasonable reading of
40
43 federal and state law.
42

43 This court has the ability to determine, as well as (and
44

45 perhaps better than) NRC, "what is demanded by relevant
46
47 statutes and implementing regulations." Motion to Disalss at
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|

3 As is evident from the dispussion above, US Ecology has10.

2
asked this court to determine, solely as a matter of statutory

d

5 and regulatory interpretation, whether Utah's waiver of the
6
7 site ownership requirement is unlawful and whether both NRC

| and Utah must abide by their own regulations. Therefore, US

|f Ecology's claim falls within a well-recognised exception to
the exhaustion doctrine.

,

3f No facts beyond those necessary to establish conclusively
3

j that Utah did indeed waive the site ownership requirement for

3 land privately owned by Envirocare are necessary to determine

2 that Utah and NRC have ignored the clear dictates of their own
,

22 1

23 regulations. These facts may easily be established by this
24
25 court without the application of any agency expertise or
26 |
2- technical fact-finding ability. Indeed, assuming that Utah
28
29 and the Federal defendants answer the complaint, these facts
'40

33 may'well be undisputed.
32
33 In considering whether to require exhaustion of
34
35 administrative remedies, courts imply a balancing test that
36 '
37 weighs the agency's need for administrative remedies, the need
36
39 for judicial economy and the value of allowing the agency to

,

40 1

43 exercise its expertise against the interests and rights of I

42
43 private parties in seeking redress. 133 Morrison-Knudsen co. I

c4 1

45 v. CHG Int'1.. Inc., 811 F.2d 1209 at 1223 (9th Cir. 1987); |
46
4?
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.

, colon v. Federal Reserve Bank, 338 F. Supp. 493 (N.D. Cal.

1982).3
d In this case, requiring US Ecology to resort to the5

| administrative process would fulfill none of the purposes of
a

the exhaustion requirement. Utah's waiver of the site

|f ownership requirement violates applicable Utah and NRC

regulations. No agency expertise or fact-finding ability is
"
15

necessary t reach this conclusion. Moreover, instead of

encouraging judicial and administrative waste, a decision on
'8

39 this issue would in fact conserve both NRC and judicial

ff resources by providing an immediate answer to the purely legal

f3 question at issue. Given the obvious violation of federal law

f5 alleged by US Ecology in this case, there is considerable

h'6 justification for retaining the Claim against both the federal7

'8
j9 defendants and Utah in this Court.

ff C. JURISDICTION

f In its Motion to Dismiss, NRC argues that this court
34
35 lacks jurisdiction'over the claims against the Federal |

36
37 Defendants because jurisdiction over such actions lies
38
39 exclusively in the United states courts of appeals. According
40 ;

4 to NRC "even assuming that exhaustion of remedies was not -

42
43 required . . . this Court would still lack jurisdiction. The
44
45 Hobbs Act vests exclusive jurisdiction in the courts of
46
47 appeals . . Motion to Dismiss at 19."

.
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, In arguing this position, KRC has failed to interpret
2 properly the applicable jurisdictional provisions and has

f misapplied re' levant case law. On its face, the statute does

h not require allegations that an Agreasent state program
a violated federal law and regulations to be brought only in the

3
courts of appeals. Under NRC's theory of jurisdiction, all

legal challenges to NRC actions of any kind would need to be

3| lodged in the courts of appeals. Relevant jurisdictional
I

$ provisions simply do not support this reading. Exclusive
I8
j9 jurisdiction in the courts of appeals for NRC actions is
#

limited under the AEA and the Hobbs Act to proceedings related
2'
2j directly to individual licenses and NRC promulgation of rules

2 and regulations dealing with activities of licensees. US

f Ecology's claim in this action falls into~neither of these
28 '

29 categories. j

'40

3: Under the Hobbs Act, 28 U.S.C. 5 2342,
32
33 The Court of Appeals has exclusive jurisdiction
34 to enjoin, set aside, suspend or determine the
35 validity of --
36 * * * i

37 (4) All final orders of the Atomic Energy
38 Comr.ir_lec (currently the NRC) made reviewable
39 by section c'?39 of Title 42.
40
41 IL. Section 7/,239 of Title 42 of the United States Code (AEA
42
43 Section 189) sets out the types of final orders subject to
44
45 review by the courts of appeals. These include:
46
4?
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[A)ny proceeding under this section for the
3

granting, suspending, revoking, or amending ofj ,
any license or construction permit, or j2

4

i application to transfer control, and in any
3

i proceeding for the issuance or modification of '

4
rules and regulations dealing with activities'

3 'I II'*"***** * * *6

[ 42 U.s.c. 5 2239(a) (1) . As is evident, the plain language of
,

,y the statute limits actions reviewable exclusively in the l

33'

courts of appeals to specific types of actions, namely, those

{ |3 dealing with "a n (i o., an individual) license or !

| 3| construction permit" and/or NRC issuance or modification of

3[ rules or orders " dealing with the activities of licensees."
3

;

| ': m |
'

| US Ecology's claim in the case at hand does not dall21

23
| within the types of proceedings specified within 42 U.S.C.,

| 5 2239(a) (1) . No final NRC order granting, suspending or
2

1 2

] y[ revoking an individual license is at issue; nor is NRC',s

j f[ issuance or modification or the validity of any promulgated
41

]' rule dealing with the activities of licensees at issue here
32

f either. Indeed, in this case the validity of the regulation
a 35'

at issue is central to US Ecology's claim, not NRC's. US36
37
3g Ecology has brought this action to challenge Utah's unlawful

39
40 failure to implement the site ownership regulation, thereby
41

42 calling into question the status of Utah's Agreement state
43
u program, on its face, such a challenge does not fall within
45
46 the scope of 42 U.S.C. 5 2239(a)(1) . District court review is
47

therefore appropriate.
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3
Noreover, because no individual licensing decision or NRC

#
rule promulgation is at issue, there is no need for initial

f agency fact-finding expertise that naturally supports review

| by courts of appeals. The issue in this case is simply
8
9 whether IFtah and NRC must abide by their own statutes and

$ regulations. such a question is properly cognizable in a

district court under 42 U.S.C. $ 2239. -

3
In support of their claim that this Court lacks

jurisdiction under the Hobbs Act, the Federal Defendants cite
18

39 the Supreme Court's opinion in Florida Power & Licht v.
20
21 LSIinn, 470 U.S. 729 (1985). According to the NRC:

f3 that exclusive jurisdiction over review of NRC
24 orders lies in the courts of appeals was made
25 absolute 1v elear in [the Lorien case) ....

26 In Lorion, it was argued that the district
27 courts should be permitted to retain
28 jurisdiction over some tvoes of cases involviFig
'29 NRC orders. The Suoreme Court uneauivocally

30 reieeted that eronosition. *
. . .

31

32 Motion to Dismiss at 12, citina Florida Power & Licht v.
'g3

34 Lorien, 470 U.S. 729 (1985) (emphasis added).
35
36 Lorion does not hold that all cases involving NRC orders
37
38 must be brought in the courts of appeals. Instead, Lorien
39
40 ' stands for the proposition that exclusive courts of appeals
41

42 jurisdiction, for NRC orders involving licensing actions, does
43
44 depend on whether a petitioner has a right to a hearing.
45
46 Lorlon at 740-41; 333 also Motion to Dismiss at 12 n.9.
47

.
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Moreover, Lorion makes it clear that the primary,
2 limitation placed on proceedings subject to the Hobbs Act

j under 42 U.S.C. 5 2239 is on the 129.a of Proceeding involved,

f namely licensing proceedings.
s According to the supreme court:9

1

f When congress decided on the scope of judicial 4

review, it did so solely by reference to the )12 subinet matter of the commission action . . . !y3
.

Lorien at 240. (Emphasis added), congress apparently

3h " intended to limit the scope of judicial review to final
3

I8
orders entered in licensina proceedings." Lorien at 738.,

|f (Emphasis in original). The reason why congress juxtaposed a

f3 hearing requirement with the judicial review limitation was
2

f* "to provide for a hearing in the types of proceedings in which3

ff initial courts of appeals review would take place -- that is

$8 licensing proceedings." Lorien at 741. Contrary to the

ff Federal Defendants' assertion, the Supreme court did not
32
33 reject the proposition that " district courts should be
~A4 1

5s Permitted to retain jurisdiction over some types of cases i

36
57 involving NRC orders." Motion to Dismiss at 12. Under
38
39 defendants' view, even the remotest connection or potential
40
41 connection to a licensing proceeding is sufficient to invoke
42
43 the exclusive jurisdiction of the courts of appeals. This

,

44
45 Position is not in accord with the relevant language of the
46
47 statute.

:
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In support of its argument that this Court lacks,
2 jurisdiction, the Federal Defendants cite a single district
3

f court case, sunflower coalition v. NRC, 534 F.Supp. 446 (D.

f Colo, 1982).e In that case, a district court ruled that it

a lacked jurisdiction under 42 U.S.C. 5 2239 to hear a challenge

If to the validity of state and federal action under an Agreement

l2 State program. 534 F.Supp. 446, 44s. -j
"

The district court concluded that *[ijn effect, the NRC's
35

If supervision, acceptance or termination of a state agreement is

a licensing decision, since the NRC thereby exercises its

ff licensing authority in a particular state." & This summary
'

f3 conclusion fails to square with the plain language of the
2

f5 statute which states that courts of appeals jurisdiction is

|h limited to " actions involving any license or construction

|| permit" (LL., an individual license or permit and not'
30
31 licenses or permits) or "to any proceeding for the issuance or

32
33

834 In its Motion to Dismise, NRC also cited Natural Resources Defense

35 counell v. wne, s II.R 20163, No. 77-1570 (D.c. cir.1978), in support of
36 exclusive courts of appeals jurisdiction. In fact, that case fails to
37 address specifically the issue that NRC claims it does. As the D.C.
38 circuit noted, * petitioner in this case did not request a hearing before
39 the caanniesion challenging the compati.bility of the New Mexico program with

4.0 the federal regulatory program. The court took no view on whether
di petitioners would have been entitled to such a hearing or on whether the
42 New Mexico program, se it now stands, is compatible with the federal
43 regulatory framework." Although the NRC claims that *[1]mplicit in the
44 court's decision was a finding that an NRC decision on the scope of its
45 licensing authority in an agreement state under section 274 is reviewable
46 exclusively in the court of Appeale,* Notion to Dismise at 16, in fact the
47 court's failure to address the agreement state compatibility issue is

simply that--a failure to address the issue.
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4

modifications of rules and regulations dealing with activities,
#

of licensees (L.s , promulgation, amendment or challenges to
j the validity of NRC regulations) .

| In the sunflower case, the district court acknowledged
a that this was a case of first impression. gunflower at 447.

If Its summary reasoning ignores both the language of the statute
12

3 and the supreme court's reasoning in Imrion. Taken to its

3| logical conclusion, the court's reasoning in sunflower would,

,f make any action of the NRC a licensing decision, since
3

is
e erything NRC does ultimately relates to a licensing

2
decision. In this case, NRC is not promulgating a rule or

|| taking action on an individual license. Instead, NRC's

|| relationship with state authorities and its failure to abide
2

by its regulations is at issue. In such a' case, 42 U.S.C.,

'

}'8 5 2239 does not apply.9

30
31 In One W ien case, the Supreme Court discussed the
33
33 underlying rationale behind exclusive courts of appeals
34
3$ jurisdiction under the Hobbs Act. According to the Court,

,

36
37 review in the courts of appeals normally takes place after the
38
39 agency has had the opportunity to develop and compile a fact-
40
43 finding record on the issue. "The reviewing court is not I

i

.

42
'

43 generally empowered to conduct a At n2.Y.e inquiry into the
44
45 matter being reviewed . . . (and therefore) the fact-finding I

46
47 capacity of the district court is thus typically unnecessary
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4

to judicial review of agency decisionmaking." Lorion at 744.y

2
It was therefore. logical for Congress to have limited ;

f exclusive courts of appeals jurisdiction to NRC actions where

f the development of an agency record is necessary, namely,
8

individual license or permit decisions and NRC's promulgation

3f of final rules and regulations applicable to such licenses.I
;

N Although sunflower's procedural facts are similar to
1

; $ those at issue here, the two-page opinion reveals little of
| the precise substance of plaintiff's particular claim. That

'
19 clain may well have involved an individual license decision:

2 directly within the scope of either NRC's or the state's
22
23 authority and expertise. In any event, the Sunflower opinion

should not be followed by this Court. Without reason, it
. ,s

27 *XPands the scope of 42 U.S.C. $ 2239 to all challenges
28
29 involving any aspect of an Agreement State program. Yet the
30
3 statute itself does not contemplate such actions within its
32
33 terms. Moreover, there is no reason to favor courts of
34
35 appeals review over district court review where no need for

2 36
) 37 agency fact-finding expertise exists. Finally, the Supreme
i 38
! 39 Court's opinion in Lorien suggests that courts of appeals

40
4: jurisdiction is limited to licensing actions and rules.
42
43 For these reasons, nothing in the Atomic Energy Act 42
44
45 .U.S.C. $ 2239, or the Hobbs Act, 28 U.S.C. 5 2342, deprives
46
47 the Court of jurisdiction over this action that in effect

!
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4

challenges the NRC's inaction with respect to an invalid,
2

Agreement State program.
4

5 ZY. CONCLUSION i

)
h For the foregoing reasons, plaintiff US Ecology
a

respectfully requests that this Court deny in all respects the
Federal Defendants' Notion to Dismiss.

Respectfully submitted this 20 b day of May, 1992.
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1
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'

j '. e ihmeio anerlampse,asese Amouse as,asse Se Betreau) stan' ore regalsk sound heels tralt. lag.
* *

} euhetantial e assed.n.nnien. ass ==d ta,asas and a esatimulas edusalles program in order te stres..

I as environ- ne agd noans p e,ume u.1001 89e5 adataister these rules. The Buread le devoted to .
i 11 teens mamma,tas e pesuur u.neel alnimalaing sappedusehe sediation espesures to

*

Ja! adverse g
'kismaa haises and to reduce the anaesseeart release ofGi) Proposed Natteoal Priority Met Sisse. De Federal sedissentw materiale to the en*onesat.

1
.

|3 per viola. Begletar pubheatles dates are ladleated below. aus sisseen
'

g eM
an.6.se,

herulesor *

yeesau.aratorsa. '
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-
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er %

3813121. Antherity,
at advenne (e) Esored Sitee Itenerved 2818154. Purpees and Seeps,,

ass hamedee - hamareses subsienses posesse use. 331&15 3. Deemitissa.r
|ades. We aan*

es.nases: E3131S 4. heInternetiemal of Unite (81).
E313134. Radiasien Consmittee.*

at meet of R$18.Rastiation Countrol. 3818134. Fewere of the Radiasien Advisory i
5 Ceausitsee.

E8181341. Essentle
a rotatinly 4 mais.10. Radiaties Centret Eassis4s. '- --

ant; er . R31312. General Prha. E3181348Mm and Surwys.''

asses onwt E318-14. Violations and ted Refleromment. 3818 1844 *
-

i, R31318. Standarde ihr Radiation. E3181240. Endation of Imame$ lata Hasards.R31814. Osseral Requirements cable to the R31313100.Preh0mited Usse.discrettan s. tien Registration, and Ues of 331313110.Communicasiane: hts these tien daeham
181818. Neelsea, In 331312130. labrmaties en haasportation of Special

.
e

,g,u-noses m ieerruatione med "C' to Werkere
b Emu. FarmIJeessedIdaterial2 e ,an Inspe*

d*Regitransa af Appuuhuity to 331313 L Antherisyt.

g,I, 3318 31. t|eseral uesness,
he rules est Ibeth hernia are adopted pursuant to the

f R31842. $aeciAe 14eennes.some
3818 28.12eense Requfreemente Apr laad Disposal of provledens of Chapter UCA 36121 threagh 99, UCAso.ne.

nadioactig hie - oeseral Provlatane. as431 through 8, UCA 96-38 4, UCA $6 384. and
13 38 Use ofX. Rays la the matine Arts. UCA83484*.

1842 Medieal Use of Radiomative Eaterial. '

stances j 8 88. Special En Industrial
aadsgrg*gr.m.quireemente , er

381815 8.Furyees and Seeps.
a.S

It no the purpose er them rules a elam omh regoire.

Em.40m.h.t,.e e, d.hr,
'

g mesta se sha!! he apphed la the nas of radiation, radle.
a te , Anai,ti.1 .a manuses, .d r eee., mai.rwe to e e,o *e

. g,g, 1. Ray

I ties Es&dy Regatrumenas br Particle masiesum pretasties of the publie health and safbty to
,

331844.
all persons at, or la the vkinity et, the place sfuse, eter-

28 * b ofFem. 8*, er shapenal.Same rules are
,, sed .d 1 .' sat wia e - aos er ,s.lassaded to be sensis..an maewnes -dy radiseceive materiale. Essept as otherwise speciAcally

er Llet.
y B81810. Radiation Control 8'wided, noe ruin apply to au peroom who resta,
r'a Hazard- passene, use, tranahr. swa er seguire any neurse of

2316101.phreiserd. radiataea, provided however, that mething to these.' 'usardeue
d as pre. A318101. Foreword.

rulee eksil apply to any perses to the estant such par-
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.

tory CemenissierL See also R81812110.
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878as all reasonable tisses opportualty to inspect seurose of
radiaties and the premises and fbaulties whereia such ma1815 80. Mi=Imatten of r==.aAla4 Basards..'-

sentem af rsdiaties are need er etered. (U Where esaditiene setet that the tsdienceive meg,
(2) Each liesseee er regnetreat shall make avauable to viol et any pereen mesta sa tsealment thrut er danger'

to the puhtie health er ansity, the radiosocive matermjthe Bureau ter inspecties, spon r==aa=i.hta antice,
recorde maletalaed pursuant to these rules. may he impeusdod hr the Bureau of Radiaties Centrol

{
'' *

If the pereen is alas la sieletion of any provleiene of
mais.12.gs, Teste med Guaveys, UCA36137 threagh 36129, rulee er orders preaud. $

seted thereunder, er of the torene of a llames, permit er
tu Each lleenese er registraat chan perdern uped vegletration eartiAsate lemmed under thou aseniana.

'
i

tantruidans enen the Bureau er shall permit the W Denialene by the Bureau of EaSation Centre! '
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s

*

es the Bureau deems appropriate er scenemary ine!ad. and appeal rights provided la UCA Section 36 28 3
,

ing, bat not 11 alted to, teste and suresys of.' Prior 8e diaPenel etimpounded redienstive matertata.
,

ta) eeurons of radiation;
,

th) facilidae whereia sourses etradiaties are used e, Bam13100.Prehabited Usee. .
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o ad,e, eg,maat sa devue, used . . m isu.3 - - -a- |
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,
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,

*
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j

e . ,re - re m tt. e. .t m .h.d h j ;

these m!as as Meems appropriate or aemasary to min. , ,
.

halse any danser to puhtte health and esepty er prop. 331312130. taforasattea on Transpertatioa of I | !g ,ggj y,, y w a gggg,gg,y
z ;ettF.

(U "8pealal aprm*means any of the fbtlawing physical I
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,

i
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enlaae are autherised by law and will set result in tenha la air at a: - - 1 ef t,000 degrees Fahren. +

undue hasard to puh11e health and seesty er property helt 587.8 degrees C); wG act abaster er crumble if )
W Any U.S. Department of Emersy sentracter er emb- mibwed u the pereueouse test descrdned h R3131h. |'

seeteneter and any U.S. Nue: ear Regulatory Ca==ta- 12MI)(b) et this shapter: and te not dismalved er sea. Y
i

sien sentraeter er es%w of the Apilewtaf verted lato disperathle farin to the setent of mere than
a

esteswies operating within this stees la asempt area 0.005 pareent by weight by lesenereien Air one week in i

these rulee to the essent that auch cuatracter er subcon*water at 64 degree Fahrenheit (30 degrees C) or h air

treeter under his sentreet receives, pensesens, unse, st to degrees Fahreabek (80 degrees C). ]
transfere er aegree sourses of radf aH"' (b) N esaterial le ensurely aestaland la a espoule
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.

enest of Emersy at U.g. Cm.- t - o6, Depart- one dianasies greater than Ave mullmetere, which wC1 '

-

er esa*
trolled attee, taaluding the tronepertaties of eeurose of retala its conteate if suldected to the teste prescribed in I

3313 13 1200) of thle shopter; and which le een- Iradiadas to or fireen such eftes and the pertertaasee of g
ot. rusted of maseriale whleh de met malt, suhhme, er }eentrast servlees during temporary laestruptione et
ignite la air at 1,478 degrees Fahrenbelt (801.7 degreessuah transportatlan; -
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y, j
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helt GO degrees C) er h air at to degrees Fahrenheitosaponente thersef' t
(30 degrees C).,

'
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i
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Jthat the work therenader saa be aseosiphabad without a asnesth essentlany waylanding surfaes.
todue rtek to the public baalth and massey (s) Heating hating te air to a temperasure of 1,476 j.

i
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| o et 8 maa (g) Empesure W a werker la restriated arena la esseee use properly selfbrated equipmeat;

of the units etasm1810s; (s) anilun te nport medient diagasseis mia datate-
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R$1846 80s. / registraat aball possese, ses, resolve or tranehr.

R31518 400. baung. s Wmu r%wm esuages of radiation la euch a enanner as, es soup any~
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radiaties by any liasamos er registraat la auch a man- NOTE: 'For 6w- the demos speciAed in 1313
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,

< '
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e
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.

Khosrow Semnani
Envirocare of Utah,Inc.
215 South State Street, Suite 1160
Salt Lake City, Utah 84111

RE: Radioactive Matedal license No. UT 2300249

Dear Mr. Semnani:

By letter dated November 18,1987, you were notified that pursuant to
for an exemption to rule URC-24-135, the exemption had been granted.your requestThis
provided for private ownership for the Envirocare site and it continues to be in efTect.

As ou are aware, the Bureau has been reviewing Envirocan's amendment
ap cation for disposal of certain " byproduct, source or special nuclear materials",

'

contaminated wastes. Utah Radiation Control Rule R447-25-9(2) states that in
circumstances where pdvate land ownership exista for radioactive waste disposal
sites. the applicant "shall submit evidence that arrangements have been made for
assumption of ownership in fee by the federal or a state agency before the Bumau
issues a license". Since provisions do not exist within the Department of Health
enabling legislation to provide for "the state to acquire by ownership in fee" the
Envirocare site, the Bureau is through its own initiative providing an exemption to i

R447-25-9(2). Therefore, in accordance with Utah Radiation Control Rule
R447-12-54(1), Envirocare is granted an exemption to Radiation Control Rule
R447-25-9(2).

Sincerel

A-. , _
Larry F. derson. Director
Bureau Radiation Control

!

|
j

1
!

;
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In Consideration of the License Amendment Application
for Radioactive Materials License No. UT 2300249 '

Envirocan of Utah Inc.

,

March 1991
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CHAPTER 1
. GENERAI,INFORMATION,

CONCLUSIONS OF THE REVIEW / Utah Bureau of Radiation Control
Section 1.1 Introduction

The general information supplied by the licensee has been reviewed by the staffin
.

accordance with the guidance in the SRP Section 1.1. The applicant has previously
arovided similar generic information for the issuance of the current NORM disposal
License. This material coupled with theq$ G' T

'

.hijh, levelprovides the basis for the conclusion that the c uncal, fin.of activefamiliarity.:
anformation required by R447 25 is available, ancial an'd isstitutional,

i Sec* ion 1.2 General Facility Description'

The general information necessary to evaluate the overall faci'ity design and layout
has been evaluated. The licensee has adequately described the facility and ita various

1
-

functions such that the reviewers have an overall understanding'of the facility
Section 1.3 Schedules

.

This review and safety evaluation is for an amendment to the existing license TheEnvirocare facility has been operational for approximatelyg,hree (3) years. 8therefors
, gge,A for depign and construction are notcreleviint.

.

,

Section 1.4 InstitutionalInfonnation

in November 1987, the UBRC granted an exemption to a' rule, URC 24-135 (currentlyR44715 302) to S.K. Hart Engineering (cunently Envirocare of Utah). The effect of
;

the exemption was topermit the devenopment of a NORM disposal site on pdyahly$77ard. property. This action was taken p
ab exemption. For the following reasons,ursuant to the applicant's request for suchthe exemption was granted:t

1.
She Utah Code does not provide for. State ownershi

> of this type of facility andit would require legislative action to amend the Code.
2.

The Utah Bureau of Solid and Hazardous Waste Management siting
,

i

requirements stipulate private ownership. Therefore, a precedence factor was.taken into account.,
,

3.
.It is believed that the ownership issue does not necessarily relate to issues of' protection of the public health and safety.

4.
The recognition that, ultimately (upon failure of all other controls), the State
would be responsible for any public health related problems that might occur,

5.
The belief that an undisputable surety arrangement for long term monitedngi

and maintenance would provide for public safety and health.

|
.

!
; .

1-1
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Ths Envirocare request was pursuant to URC.12-125 (currently R44712 54) which
states that the UBRC can grant exemptions or exceptions to rulea "as it determines
or property". The exemption continues to be in effect.are authorized by law and will not result in undue hazard to public health and safety1

'

In 1988, new radiation control rules went into effect relevant to the Envirocare
amendment application. Specifically, R447 25-9(2) states:

"Where the proposed disposal site is on land not owned by the
federal or a state government the applicant shall submit evidence )that arran

gements have been made for assumption ofownership in 3fee by the 1 ederal or a state agency before the Bureau issues a i

license." i

its own initiative, to Envirocare regarding R447 25 9(2).In March 1991,in accordance with R447-12-54, the UBRC granted an exemption, on
The principle reasons forproviding the exemption are:

by the State; (2)S the Utah Code does not provide for the "sasumption(

ofownerahip" h and safety; an't (3) there exists a sound surety arrangethe ownership issue does not directly relate to issuesof public healt
ment which

provides for monitoring and maintenance of any items relating to public health and
aarety. Therefore, Envirocare is in compliance with R447 25 9.

Section 1.5 Materials Incorporated by Reference

The staff has reviewed the materials, information or documentation that has been
.

incorporated into the Safety Analysis Report (SAR) by reference. The materials have
been evaluated as to their relevance within the intended context. These materials
are generally acceptable or appropriate for the topic for which they were incorporated.
Section 1.6 Conformance to Regulatory Guides

As part of the detailed technical evaluations of various sections of the SAR the staif
has utilized various documenta to provide guidance for the reviews. Likewise, the
Envirocare staff has utilized some of the same guides to prepare the SAR.
Accordingly the staff has evaluated the licensee's conformance to regulatory guidance
or where, the guidance has been supplanted by an approfany non calternative has been evaluated. The staffis not aware o riate alternative, the

onformance with Iregulatory guidance.

{Section 1.7 Summary ofPrincipal Review Matters

The licensee has identified iii part, significant licensing issues for their amendment
request. Other major licensing issues were identified by the staff reviewers. i

Envirocare has obtained technical assessments of these issues for submission and .
I

review by the UBRC. 'Ihe applicant has in many instances resolved these matters
es.sycondition of the licenge will be required to resolve any open items as part of a .orcompliance achedule.

In particular, significant review matters included those involving geotechnical and
groundwater hydrologie issues. Other important but less significant issues included
waste handling and storage and concentrations of radionuchdes in waste for disposal.

1-2
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Chapter 4

| PRESENTATION AND ANALYS15 0F ALTERNATIVES-INTRUDER
i

4.1 INTRODUCTION,

1

,

L
; This chapter reviews the potential hazard presented by inadvertent nusan

'

l

i intrusion into disposed waste and methods which may be used to mitigate the. hazard. Two general concentration-limited inadvertent intrusion scenarios arei considered:
s

| 1. I
Excavation into disposed waste or construction of a house or butiding !j at the disposal facility; and

*

} 2. 4

Living on and consuming food grown at the disposal facility.
|
1

i
~

As implied above, the first general intrusion scenario may be broken into two 1

j
.

sub-scenarios, depending upon the length of time that exposure occurs.

! A third inadvertent intrusion scenario,' which involves consumption of water
j from a well drilled at the site, is considered in Chapter 5 since it relates
j to ground-water migration.

Four methods are addressed by which potential human intrusion impacts may be '

| mitigated: ,

'

] 1. Controlling the disposal of specific waste streass;4

| 2. Waste form and packaging;
;3. Institutional controls; and
!

; 4. Use of engineered and/or natural barriers to intrusion.
,

Section 2 presents background information ebeut intrusion and selection of the
specific scenarios analyzed in this EIS. Section 3 analyzes inadvertent human,

intrusion presenting the impacts of the base case "no action" alternative andi

incremental changes in those impacts due to application of a range of alternative
!

.

controls involving disposal of specific waste streams, weste form and peekaging,,

!institutional controls, and use of natural and engineered barriers. Sections 4
|

d

end 5 analyze development of a performance objective for protection of an
|inadvertent intruder leading to selection of a preferred performance objective..

Section 6 reviews technical requirements derived from the analyses, and those
involving codification of existing practice, that should be applied in the

i near-surface disposal of weste to ensure protection of the inadvertent intruder,
j For those requirements involving a change to existing practice, a raise of

alternatives is considered and the costs and impacts presented. In some
cases, based on a balancing of costs and benefits, a specific prescriptive,

i requirement is selected. In other cases, flexibility in meeting the requireme7L!

I is maintained to allow for individual cost-benefit considerations.
1

!
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.The slit trench option msults in an additional 2.8 ha (7 acres) cossaitted to
waste disposa). The overall land use sfficiency for this option is estinated
to be 8.75 fts/fts (mixtum of regular and slit trenches). The major antici-
pated benefit of vaploying this option is a reduction in the occupationa' ;
exposures received by the waste amplacement labor force at the disposal facility.

|It is estimated that the use of slit trenches can possibly reduce occupational
exposures by between 10 and 2C5. Use of slit trenches for high activity
wastes would be expected to reduce potential intruder exposures by a factor of
about two. A drawback to the use of these slit trenches are the moderate < |

i

slope failure hazards existing for vertical-walled trenchest In addition, the I

restricted width dimensions of slit trenches may preclude the burial of very
large waste packages.

.

4.3.5.3 Other Methods of Disposal
|

Since this E!S is limit'ed to rear-surface disposal. NRC did not analyze in
detail other methods of disposal. Other methods of disposal, however, sich as ,

'

interinediate depth burial, mined cavities, and ocean and space disposal can be
very effective against intrusion. For example, use of a mined cavity wottd
place the waste several hundred meters below the surface of the earth--fsr
below most activities of man. $pece disposal removes the weste entirely from
the earth's surface. However, both options are very expensive--i.e., $5C0 to
$440 per cubic meter for mined cavity disposal (not including postoperat.ional
costs) and $2 million/m8 for space disposal. In the case of space disposal. the
technology for routine implementation of this option is' not available at the
present time and the potential hazards are unknown. Therefore. if space disposal
were required for all lorlevel waste, then large quantities of low-level waste
would need to be stored until the technology was fully developed. This would he
extremely expensive to licensees.

liaste can also be disposed of at much deeper depths. The opportunities for doing
so may be limited at most eastern disposal sites, and an intermediate depth
disposal facility at a western site (an unused open-pit eine) is illustrated ir.
Appendix F as an example. This is expected to be effective against potential
intrusion but could also be expensive. The reader is referred to Appendis F for
further information. With respeiet to mined cavity disposal, there are currently
no mined cavity disposal facilities Itcensed to operate in the country. If all
low-level waste were required to be disposed of by this method, then all sesta
currently being generated would have to be stored until mined cavity facilities
were licensed.

i,e
4.3.6 Instftutional Controls ''

5
Ancther mechanism for reducing potential impacts to a potential inadvertant
intruder is use of institutional controle. , , ,.

!
e

,:
. .t4.3.6 ackgro

|
r.I tutiona nt sa controls which require per reance er name actio D h''

ver en a agency m elude " 'a con sne waste, or rTtp p _ !,.

a continuf na social or60_r/ EAasples include the following: '
;

- ' . ..
. -.
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Access to e disposal site can be controlled to restrict entry. Foro

exemple, the si.te can be surrounded by a fence or other barrier to
; Nasan or~ livestock intrusion. This barrier e.an be posted with
! wa-nings not to intrude upon the site. In addition, the sita can be

under routine surveillance by regulatory and/or law enforcement
ege:ncies to assure continued integrity of the fence and to inspect

; for possible disturbance.

I Centro 11ed productive use.of the site surface--for exasple, construc-o

| tion of a golf course--can be carried out under res.slatory agency
licensed control. In such instances, access to the site can be.

i patrolled or otherwise restricted by those licensed to use the site.
1 Controlled productive site use could also result in income which may
5

I
partially off-set administrative costs incurred by the licensed
custodial agency.

t .

; o Periodic inspection of the disposal site and monito?ing" for potential
j ground-water releases can be performed by a regulatory or other
i governmental agency. (The act of monitoring and inspection necessarily
j implies an understanding of the potential hazards contained within

the site.)3

i

| This period of time can be termed a period of active observation. Gradually.
: however, such active seens of institutional controls are anticipated to decresse.
i The interval between inspections lengthens. As regulators move on to other
; concerns, gradually less time and effort is placed upon surve 11ance and
! control of a particular site.
i
.

i Ultimately, institutional controls aust also rely upon relatively passive
i means involving some manner of social order.. The types of controls which
j would be reited upon during this passive control period can include the
; following:
1
j o The location of the disposal facility as well as the location of
j * . . * * specific disposal areas on the facility can be refaronoeo toatl56$
1 benchedeki.' l.ong-lasting monuments.oen be esplaced which contain an
j inscription describing the nature of the hazard.
!

The location <and configuration of the. disposal facility, together: o.

... with a description of the hazard, can be inexpensively *reededFd and:

j ?.. saintained.in<a' number of'different' locations on'a Iodal M unty.
! state,Jed.nat4ena). level. This redundancy in recordkeeping would
i help to ensure that knowledge of the disposal facility would be
j retained.
1

Cont.colof.,the, disposal. facility .sita. cart.be.maintalped by a4 o
j responsible government body--that is, the federal e.vernment er the
i governeer,t of the state in which the site is located. Government

ownership of the land minimizes the potential for possible ebendonment
g

, of the site. State or federal ownership is already a requirernent in -

] amisting NRC regulations in 10 CFR Part 20.
i ;

3
2

: = m
s
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The title to the disposal site (the deed) can contain a convenantc

which specifically warns of the potential hasard and specifies a
nstriction on the use of the land.

probably the most significant concepts for long-tare passive institutional
control measures are those of control of the land by a gonrnoontal organtaa-
tion, land-use restrictione in the foris of titles or deeds, and multiplicityof records. As civilizations have evolved over the centuries, societies have#

characteristically tracted superstructures (governments) to perfore services--
for example, protection of life, health, and propersy--which are less convenientlyperformed by incivieuals. Among the function pertermed by governments are
control of titles to and uses of property, placing the long-tern control of a
dispopea e49e te*.a ans enands of a gnvernment organizatian neJaa. to ensure that
such motivies as pnofit and less do not lead to possible abandonment of the
property, or sale for inaopropriate uses.

Certain governmental functions, such as tax collecting, land controls, and an
interest in the health and welfare of the society, are independent of the typeand fore of government involved. Whether the goverra: rent is capitalistic ory

socialistic, democratic or auto:ratic, use of land is controlled for what is
perceived to be the maximus benefit of the society. From time to time societies
have altered (or have had alterattor.s performed by outside seans) their type
and fore of government by peaceful or violent means. Yet, these societies
have merely changed the form of the government, not eliminated government ,,

!altogether. The government may change but the institution of government does
r.ot change. Germany, for example, has within the last 60 years undergone a |

i

number of upheavals resulting in fadical chan0es in its goverr.nent. Durinc ithese upheavale, temporary breakdowns in s'averal governmental functions have !

occurred. However, such functions were relatively cuickly resursed by the
newly established governments.

!r the system feelliar to Western culture, land say be owned by a government,
an individual, or an organizatien. Title to the land is expressed tnrough
deeds--whfen often contain restricticns or specifications on the use of the
land. Legal restrictions and d inistrative requirements (for exemple, records)
are imposed upon the ownership ano transfer of the land. On a number of
occasions title for a particular property has remained in the same hands--that
is, by a family, an erganization, or a government--for several centuries.

Similarly, the title to a piece of property say change hands, but the use of
the land for a particular purpose (for example, cemeteries) will remain
essentially the same for very long time periods. Even for land owned and used
collectively, some organization controls the title to and prescribes the use
of the land. The land is used for a specified purpose (for example, farming)
by a particular group of people, and the land futhermore has boundaries.

The principle of government control of a near-surface disposal facility site
dets not preclude productive use of the land. The surrace of a near-surface
disposal facility, for example, can probably be ussa in perfect safety, as long
as the users of the land are preclucea from excavating deeply into the subsurface.
Indeed, controlled use of the land may be potentially encouraged as a means tc
collect revenwes to off-set the seministrative costs of exercising control.

1

_
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Chapter 8

I
REGULATORY PROGRAM--PRESENTAT]DN AND ANALYSIS OF ALTERNATIVES

8.1 INTRODUCTION AND SUP9tARY

The regulatory program is the combination of Itcensing proceduras; require-ments for recordkee
and Indian tribes. ping, reports, and manifests; and participation by states

participation;quirements for recordkeeping and reports, and state and tribelThe following discussio i presents the existing ifcensingprocedures, re

The licensing procedures are discussed in two parts: alternatives and rationale considered; and changes proposed.
and (2) the infomation requirements and necessary Cammission findings.(1) the licensing steps
major changes in the licensing steps are to add a tendering step, to clarifyThe
renewals, and to d
operations cease. efine responsibilities and provida orderly steps after

directed at focusing on and complying with the performance objectivesThe changes in required information and findings are|
technical criteria, financial requirements, and institutional controls,

of the changes in licensing procedures are judged to be a significant incre-tiene.

mental burden.
The major changes dealing with records, reports, and sanifests

are the initiation of a manifest system and specific mporting and recordkeepingrequirements on the disposal facility operator.
and to track shipments.the waste generator to provide more cosplete information in the shipping papers

The mentfest system requires

The inemmental burden is judged small.
operator must st;bmit annual reports keep more complete records aid participateThe facilityin the sanifest system.

The new requirements * reflect. to a larga extent,
existing * practices imposed by host states and are not a significant new burden
The major changes concerning state and tribal participation are to propose a
subpart establishing a femal mechanism for state and tribal participation in

.

Commission ifcense reviews, recognition of tribal rights
and institutional care arrangements. interaction at the tendering step, and docissentation conc,erning 'andownethe in<ttatien of

rship
The proposed changes are as:pected to

impact on the applicant, the itRC, or the states, tribes, or publicimprove state, tribal, and public participation and have little incremental
.

4.2 _t! CENSING PROCfDURES

the cosplete life cycle of a Ifeensed activity. Licensing procedures are the legal and procedural steps covering and defining
Commission must follow and which applicants must follow are includedRequirements which the

;

commercial disp 9 sal define procedurst'edquirementr which the Cosmission,whilregulations for receipt of wasta radioactive material from other persons for
Existing.

byproduct, source, and special nuclear material applicants and 11:ensees arefollow in 10 cF0Partaa. ' ceneral requimments that are to be followed by all
specified in 10 CFit. Parte"30,-dopbhd'70*" Policies and procedures for comply-
ing with the requirements of the National Envirotmeental Policy Act (NEPA) of
1969 are prescribed in 19epib.Sast:tS3s> The decisions to be made are which of
the existing requirements should be kept er modified, which droppednew requirements should be added. , and what
the regulations must also be decided.Where the requirements should be located in

8-1
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The placement of requirements for procedures for a land disposal facility is a-

matter of editorial preference and does not affect whether they apply or not;
ano does not affect the isipacts. The approach taken was to try and consolidatej
related requirements as much as possible and to relegate precedures which the

| Commission must follow in processing applications to 10 CFR Part 2, procedures
for applicants and licensees to the new 10 CFR part 61, and procedures for{ cosplying with NEPA to 10 CFR Part 51. |

l
|

A basic objective in reviewing existing procedural reout-ements was to limit
;

;
changes to those which would clearly improve the process. 'The followingi
discussion will review the existing procedures and then discuss proposedj changes including rationale and alternatives considered.

(
j 8.2.1 Existina Procedures*
.

1 8.2.1.1 Licensing Steps
i

Existing p ocedures begin with receipt of an application. The app 11eation must
,

i be decketed upon receipt (10 CFR 2.101(a)). Local cita and, alternative site:
governmental officials must be notified by the appifeent (10 CFR 2.101(b)),;
docketing noticed in the Federal Recister by the Commission (10 CFR 2.101(d)).
and the Governor and state officials notified by the Commission (10 CFR 2.101(d))

,

j An environmental report (ER) must accompany the application (30 CFR 51,40(c)).
Provisions such as $30.32(f) of part 30 require that the ER be filed at least;

j
nine, months before construction..beglos; however,10 CFR 50.33(a)(5) provides

{ that construction cannot begin until NEPA review by the Comeission is finished.
Under existing rules, hearings are held only if requestee by the soplicant er

4

j interested parties. Nearing procedures are described in 10 CFR Part 2.
|

|
After the Commission completes its review and prepares an environmental impact i

statement (10 CFR 51.5(b)), a decision to issue or deny the application is made.j ;
If no hearings have been requested and the decision is to issue a license,
the notice of the proposed action must be published in the Federal Reaister |!

(10 CFR 2.105(a)(2)). If no request for hearings are filed after the proposed,

action is noticed, the license is issued (10 CFR 2.105(e)) and state and local
officials are notified and issvence noticed in the Fgggygl Reaf ster (2.105(e)
and 2.106(a)(1)). If hearings are requested, they are held in accordance witn
the rules in 10 CFR Part 2 beginning with hearings before an Atomic Safety and
Licensing Board (ASL8). An Atomic Safety and Licensing Appeal Board and/or

j the Cummission may review the findings of the ASLB or the ASLS findings may be
; appealed to the Appeal Board or the Commission and to the courts. Uponi

resolution of the hearings, reviews, and appeals a license is issued and
noticed in the Federal Reaister.

!
After the license is issued it may be amended. Preparation.of.EAam,aod ElSer

*

is judgmental.under part 51:for emendments.'' If no hearings are requested and
( if the amendment involves a significant hazards consideration, it must be
1 noticed in the F6deral Recister as a proposed action (2.105(a)(3)) and noticed
i after issuance (2.106(a)(1)). Renewals are handled in the same manne . Con-; tinued operation is provided if a timely application for renewal is filed
1

(10 CFR 2.109). Termination of licenses is handled as an amendment and is notj specifically mentioned in the regulations.
'

1

; 30-Ex. 4
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*
1

.8.2.1.2 Contents of Applications

Parts 30, 40, and 70 provide general requirements for contents of applications
and findings necessary for issuing Ifcenses.. The requirements for approving
applications are in 5530.33, 40.32, and 70.23(a). A decision that the appli-
cant's training and experience and equipment and facilities are adecuate must
-be made. Procedures must be adequate and the proposed activities atthorized
by the Atomic Energy Act.

4.2.2 Changes and Alternatives to Existtac Procedures
3

8.2.2.1 Scope of Procedures

A fundamental issue for the procedural aspects of the rulemaking is whether
each of the proceduces and requirements apply to all land disposal applicants
and licensees or just to near-surface disposal applicants and licensees. The
licensing steps to be prescribed in the proposed rulemakivig should t.e equally
valid for all methods of land disposal. The requirements for conter,ts of
applications. Commission findings, and other procedural requirements can also
be general for all disposal methods.

8. 2. 2. 2 Licensing Steps

8.2.2.2.1 Tendering

Alternatives to the process beginning with docketing wer.e considered. One
alternative was to require a notice of intent 3-6 soonths before fil ng an
' application. The notice of intent would be used t.o notify governors, legis-
latures, other state or evnicipal officials, or tribal governing bodies early
in the process. Public concerns could be identified ar.d factored into the
applicant's proposal prior to subelttal. This alternative was not adopted
because: (1) it added an seeinistrative burden on the applicant; (') from a
practical standpoint, it is probably not needed to assure ear.ly state input;
and (3) its purpose can be accomplished by other means. For example, early
state involvement is virtually assured by the " Low-Level Radioactivo Waste

|
Policy Act" (Ref. 1) which statds that:

I "each State .is responsible for providing for- the availability of capacity
eitherewithirr or outside..the Stata for the disposal of..lew-level radio-
activemart4T'petterated within-its bordere exceptafer waste generated as
a result of defense activities of the Secretary or Federal researcn and |
development activities." .

State i are reviewing needs, developing coopects, and taking other active
sensures concerning low-level wastes. Arty applicant will have to develop a
site in this context. Further, state ownership of the disposal sito is likely
and evidence of these negotiations are a required part of the application.

The second and preferred alternative was to provide a tendering step. Treating
the appitcation first as a tendered document allows the Comrission *.o detemine
the extent to which the application and environmental report am conplete and

31- Ex. 4 |
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acceptable for docketing

lication or environmental report that has beenThis should help avoid the delay associated withformally rejecting an app.

docketed and save the costs of reproducing and distributing coples that
incomplete or otherwise unacceptable for processing
local, and tribal officials at this point still allows early knowledge of th

are
Nctification of state,.

applicant's plans.

can be used to solicit public views and coements for consideration by theP@lication in the Federal Recister at this early stage
e

Commission and applicant.
If the 'appiteation and ER are acceptable for

docketing as initially submitted, the time between tendering and dock ticould be en the orur of a monthi
information, the time could be several months or moreDepending on the nature of the missing

e ng

public input is provided. burden or delay for the applicant, a potential method for additional tiTh(s at no increased.

staff will be available was also added to help assure early interaction withA new provision to explicit.ly state that Coratssion
me for

state, county, and municipet officials and tribal governing bodies
8.2.2.2.2 Docketing

.

-

.

copies and the Cosusission to notice docketing in the Federal meetster remainThe prescribed activities at the docketing stage for the applicant to dist ib tr uevalid.
With the tendering steps in place, no alternatives had seriT :

8.2.2.2.3 NEPA

pare an EIS are consistent with NEPA and no alternatives were consideredThe requirements for the applicant to submit an ER a'nd the ' Commission to pre-

existing requirements, however, dealing with when construction may begin couldThebe confusing to appitcants. .

Since construction of a land disposal facilityshould not be complex or take more than a few months and since existing require-
ments provide that construction may not begin until the NEPA review is completedno good reason to chage this requirement seemed to exist.however, staplifted.

struction is to provide flexibility to consider alternative sites witt.out theThe major benefit of this requirement to not begin con-The language was,
,

influence of commitments by the applicant at one site.
associated activities are permitted and the commitment to investigate the siteSite exploration and
cannot be avoided.

4.2.2.2.4
Construction Authorization

tion was also considered.The related issue of whether to issue a separate authorizatien for const-

and are expected to dominate new applications.Near-surface disposal facilities are current practice
ruc-

elsewhere and is the basis for developing specific technical requirements forThis expectation is discussedthis type facilit
trative offices, y first.health physics labsThe building of support facilities such as adminis-

commitments to necessitate a separats authoritation for const vetion. facility for beginning operations wou,ld not ordinarily involve sufficientetc., and preparation of a near-surfaceC * cenetng-en. pts. W fa 4hassw-
one-step process should prova.% pad %platin6, rules.was seintained. If this

exemptions can be granted for construction work at thea burden for other land disposal methods, such as
disposal in a mine

applicant's risk. ,Before.aotho=8 ' p=if ** -% M 1 "R0rwtil
__

c.,
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;

i
'

inspect the facility to determine whether the facility.f s .in confursance with
the eescription, eesign, and construction described in the application.

{ 8.2.2.2.5 Hearings
1 .

The only alternative to holding hearings if requested is to require hearin
;

;

This alternative was considered but not adopted for two principal reasons:es.
(1) other means of input into the review of the appilcation and environmental *

;

4

report are available and (2) the desire to minimize W burden on applicantsI

consistent with health, safety, and environmental responsibilftfes.}
local and county officials indian tribes, and W public can participetadnStates.

j
the EIS. scoping process and comment on the draft and final EIS.docueents. .As
discussed earlfer, the state will probably be involved under the "Lcw-Level

,

j
Radioactive Weste Policy Act" and is a potential landowner of the disposal site.j
Nearings require s{gnificant resources of all parties involved and at least a| year to completa..

If issues nn .be resolved by less formal methods, all. benefit.i

The proposed revisions to 10 CFR Part 2 include effering a single opportunity?

for a hearing to the applicant and other affected persons in a Federal Resisternotice after docketing.
The noti::e would be in accordance with existing require-sents in 52.105.

to request hearings but it serves as a reminder. Noticing is not required for the applicant or interested parties:

j i No changes were considered
or proposed for the hearing process as currently deffned in Part 2.; : for hearings will also be specifically provided for renewals, site closure, Opportunityj ; license transfer, and license termination,

i
8.2.2.2.4 Issuing Licenses

{
Licenses are issued or-denied-under St.1039 Only a afnor conforwing changei

was considered and it was adopted. Section 2.103 requires, among other things,?

notification of stata and local officials for initial issuance of a licensei
for commercial disposal of wastes from other persons. This requirement was!
eterffled and moved to the Notice of Issuance section (52.106).The new sub-j

section makes it clear that any<ection to issue a 14conse for.ailand disposali
faci 11ty'6Famendment of such a license.tnvolving a.significant. hazard consider-!

of wh4tMr~ heat ings are held or not.ation*wi tT be 'Mtfced in the. Federsi . Reat stor.,and. ef f4cials2 noti fied regardlees.
-

!

; were considered or proposed. No other changes to the amendsunt process
'

i 8.2.2.2.7 Renewalss

| Emperience with existing sites has demonstrated a need to clarify the renewali process as it applies to disposal.
Two alternatives were considered. One was} te delsta the provision for license expiration altogether. The Ifeense wouldremain in effect until terminated. The disadvantage of this alternative is

4

i

primarily the lack of incentive to update the license to reflect the develop-
,

| ing state-of-the-art technology and to fully facter operating amperfewe and,

new site information and site performance into periodic reassessments of site
1 :
f operations and planning. The advantages are the reduced burden in fees and

resources devoted to the renewal appiteation by the licensee and in review byi the Ceemission. The discipitne of periodic renewals was chosen as the preferredi

I !
:

i
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1

alternative.
ting reports or reassessments under specific conditions of the license do notOther means of updating the license requirements such as subelt-

'

provide the same degree of assurance that the licensee and the Coeusission willact.
speciffe period for the renews) Consistent with existing Commission practice for other ifcensees, no,

i is specified in the regulations. For most
j licensees the usual period specified by specific Itcense conditions is five

Shorter er longer times are specified as judged appro, arf ate.
years.'
flexibility was retained. This same

,

The scope of the renewal process was also clartfled based on experience withj the existing sites.
The renewal applies only to continued waste receipt and;

disposal operations not the licensee's continuing responsibility for disposed; wastes.
Existing specific license conditions for the sarnwel'. South Carolina

and Atenland, Washington sites reflect this scope,

f 8.2.2.2.8 C10sure '

If the licensee no longer wishes to receive wastes, the' Ifconsee must ' file anapplication for site closure.;

Existing rules suen es 330.34(f) require thatj

licensees notify the Commission when they plan to discontinue 1(censed activities.:

Such procedures may be adequate when sealed sources, very small quantities, ori
very short half-lived materials are involved.i They are not adequate for an
orderly preparation of the disposal site for custodial cera by the landowner.j
The closure activities are sufficiently important that specific provisions and:

guidance for this type of amendment was judged necessary and a less formalapproval unacceptable.
No alternatives were considered.

8.2.2.2.9 Postclosure

1

Once closure plans are approved by specific license amendment and faplemented,;
several choices exist.

The license can be terminated or transfeared or the
4

licensee can continue to conteel the site for a period of postclosure observationand maintenance.
,

throughout the operational period, some final site contouring a.nd preparationAlthough much of the work toward closure should be performed}
5

may be necessary. These measures need ties to stabilite. Additional assurances
that the site is performing as expected can be provided by a period of observationand monitoring.;

If the site closure seasures need modification or correction,;

the facility operator would have the best expertence to carry out the modifica-! tion.
Regulatory control and review of these activities provides additional

assurances that the public hesith and safety are . protected. The performance
objectives to provide stability of the site after closure and to eliminate the
need for ongoing active asintenance is aimed at the long-tem care period.5

continued responsibfifty of the facility operator for a period af at least five{ years of postclosure observation and maintenance was judged to provide reasonable.

sents in Chapter 5). assurances without undue burden (see the site closure and stabilization require-i

4

j
Following the period of ifconsed postelosure observation and sa ntawnce, the
the license may be terminated or transferred to the government agency which isto provide custodial care. T , 3-

r ==wer.ne=vtensownsas.60edilettan
j

tcens51Mmdgm9pessyrttowpr$1mretnehed--* ** +bt,*#p549L ."y permitting usei ,,

<

|.
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1
j

has accepted responsibility for long-tern institutional control of the site.of federal or state land or accepting title to the land, the gevernment agencyj

The nature and duration of the controls needed to assure that the perfors.incej

(bjectives will be met is one of the findings the Commission must make in4

licensing the land disposal facilit;

; For most land disposal facilities, y and in all subsequent licensing actions.reliance is placed on the institutiona?
control and without it the publicthealth end safety cannot be assured.

,

I Tha
type of monitoring or survalliance performsd night need to be changed durug' .

the custodial period based on site performance or other factors. In vfew-of
the reliance on institutional-controls and the potential need for.. reassess,.jpg

h
.

the control program. licensing.the landowner was , judged necessary for the -i

Consission to fulflil its. responsibilities.. -

h
'

The final question is how to license the custodial acency.
-

,

The alternativesconsidered included: (1)issuingagenerallicensetostateandfederalagenciesi for custodial care, (2) terstnation of.the facility operator's license and issuingi a new specific license to the custodial agenc
conditioned license to the custodial agency. y, (3) transferring an appropriately{

(4) making the custodial agency ai
colicensee when the site is licensed, and (5) requiring that the custodial agency} be the only ifcensee.

The general license approach would provide regulatory'

authority over activities, provide a mechanism for requiring reports and a,11ow
inspections. The difficulty is in the site-specific nature of the control
program, particularly the monitoring, and in the potential need to alter the
program during the institutional control period. The general license does not
provide sufficient flexibility and was not selected. Terminating one license
End issuing another is procedurally more complex and requins development of! specific requirements for contents and reviewing of such applications. Aryi action to terminata one IIcense would have to be taken concurmntly with the

{ issuance of the new license to provide continuity of msponsibility. Transfereof the'Ifeense would'accom;

conAent to be't licensee. 'plish continuity.. .Soth would. involves austodiaLagencyi Consent by the agency has the advantage that thet

agency can assure that the site meets any applicable requirements not covered| by the Comission's authorityrsad that staff and resources are arranged t**implement custodist care?j
It has the disadvantage that the agency say delay

ccnsent beyond the time the operator planned for in his financial arrangements. q
<

be a colicensee when the site is initially licensed.Another way to assure continuity is to nquire that the state or federal agencyj
iThe operators's responst-
|

4

bility would be terminated by amending the license to delete the operator sad
leave the agency as the only licensee. This arrangement does not eliminate the

;

{
.

n:ed for agreement between the parties but does provide the greatest assurances ;
{ of msponsibility. Colicensee arrangements involve complex agreements and j

Csvering all situations can prove difficult. arrangements between the two parties to clearly define roles and responsibility.
; '

Because of the complexities and )
uncertainties a colicensee arrangement was not mandated. A=Ptfir!"5pTT8n
cinsidered werttrmevirkthat.the..custodte,1.49ency.ba,.the.on1N4eensee Ang,

$
a8"j commer.iciast f.iss.haland.wouh>be-a.oontmac.tammerey. !

The Geme6seson=hsT'ab
basis = tot %g,.rgpla4&c.iaA sector =the*right'*te''beaaHicenseem.ndesmem6eMag .

i
i autW5_This option would require the govern **nt agency to be involved in ,j

,

} the day-to day opefation at the site. The agency would be nsponsible for all p i

} activities and would, at the very least, have to audit and evers6e the activities. r )
r ,

a
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This option would eliminate the potential uncertainties and problems associated
with terminat.fon, transfer, or even amendsent to delett a colicensee.

The option selected is transfer of the license to the site owners
tive conveniena and continutty are provided at little risk or burden to theAdministra-
Itcensee.

The optione for.coMeansees and site owner-ae required licenserare
not.precludse bytther omferred option.and mer ==11'be the'optieve rollowed dn

.

somercases.'*
\

-

Active institutional care will be necessary to protect the pabile health and !

safety fo~ a finita period. In analyses and findings througiout the earlier i

Ifeensing phases,100 years is the upper limit assimed for institutional cor: trol. i

Unless new information develops or future generations apply different criteria,
the license should be teminated when the active institutional controls are no
The only alternative is v.e leave the license open ended. longer necesrary and oversight and regulatory authority is no longer necessary.

,

I

|
specific provision for termination was judged preferable. A cutoff point and a

8.2.2.2.10 Summary

In summary, the ifconsing steps have been modified to add a tM'htiep, te
. clarify rerewal, and todefine responsibilitierend 'provi'de trderly' ste' pe af ter- |
operations cease.
transfer to the site owner, and termination. Specific license amendments are proposed for site closure,

'

have been chosen to minimize the burdens on all parties.The changes in Itcensing steps
.

The incremertal
impacts caused should be positive in that more specific guidance is providedand roles are more clearly defined.
was attempted. No quantitative estimate of the impacts

8.2.2.3 Contents of Applications and Findings

The license procedures also involve inforsation exchange, analyses, and fine-ings at each step.
speciff f guidance to applicants er the Coeniss' ton.The existing very general requirements do not provide

The basic requirements
such as complytag with the Act, must still be met but questions such as how
much detail should be in the regulations and how much deferred to other parts
of the regulatory framework (e.g., regulatory guides, branch positions); hcw
much flexibility can applicants and licensees be given and still accomplish
the goal of minimizing resolution of issues on a case-by-case basts; and what3

i
is the resulting burden on applicants, licensees, or the Coemissior, werej
The results hopefully represent a reasonable balance of such Considerations. considered in analyzin0 the centents of applications and other actions requirec.1

,

j 8.2.2.3.1 Contents of App 1fcations
j

The principal purpose of the information in an appiteetion is to inform thej
Commission of the nature of the project and the safety evaluations that havej
been performed to evaluate whether the project can be carried out withouti

. undue risk to the health and safety of the public. The documentation of the!

! infomation is the principal means (a) for an applicant to preside the infor-
mation needed to understand the basis on which this conclusion has been

,

j . .

]
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i

Larry F. Anderson. M.P.S. ' OCT $
i ren

288 North 1460 Westf Radiation dontroli
P.O. Box 16700 MMLi

Salt Lake City, Utah
84116-0690

,

i

'

Dear Mr. Anderson: }
t

1

\ This request for exemption
!

ownership requirement of URC-24-135 is fil dor exception from.the land
~

i

i e
125 on behalf of S'. K. Hart Engineering ("H

pursuant to URC-12-1

i

art").l
:
1

Hart has obtained from
land located at Clive. the State of Utah, a parcel of,

Tooele county,
described as Utah, and more particularlyfollows:

Section 32 of Township 1 South
Range 11West. Salt Lake Base andi Meridian c'ntainingi for:

o 640 acres except
,s

{ Beginning at a point located
along the section line and 329.491120.32 feet N89 59' West!

j
.

Northeast corner of Section 32. Township 1 S11 West. SLB&M, and running thence N89 58'32" W
feet South from thei

outh Range
{ feet; thence

30 03'28" W 288V50 feet thence S89 $8'32"
1503.72E 1503.72 feet;i

thence NO 03'28" I 2880.50 feet{ point of beginning.
I Containing 99.437 acres, more orto the1ess.
\

! Hart intends to use the said parcel for
i

disposal or the consercial
1 waste (e.g., contaminated soil and dry slud1, contains ge) which
i

very low levels of
i naturally occurring radioactivematerial that was present in

industrial raw ores and has passed through.

processes. Hart is
i presently preparing, forsubmission to the Bureau,:

: . nw rnte:;. its application pursuant to URC-24-135.t r w w . . ' * ~ - ~

i.

_ . _ , _ . . - , , -_ _ _ _ _
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Larry F. Anderson. M.p.S.October 8, 1987*

page 2

for authorization to engase in the
That application will be filed on or aboperations described above.

; out October 14 1987..

:

URC-24-135 states, in part. that:
approve any material from other persons for di"The Bureau will not

sposal

owned by a State or the Federal Government " on land not

not distinguish between The regulation does.

.
the very low level

radioactive wasteproposed to be handled by Hart
contain and other

types of waste whi,chfar greater
concentrations of radioactivity in thematerial.

However. CRC-12-125 provides that
"such exemptions or exceptions the Bureau may grant

from theregulations as requirements of theseit determines
are authorized by law and will notresult

in undue hazard to public health and safety
or property."

The land ownership requirement
of URC-24-135 supportsthe protection of public health

requirement provides for monitoring
and safety or, property. The
control, and,

clean up any necessary
of radioactive waste sites through

of the land. 39vernment ownership
In the alternative, however,

reasonably comparableprotection could be provided through surety and/or escrowarrangements which could be
required by and

site licenses. incorporated intoThis alternative could
and infrastructure necessary to protect p bliprovide for the fundinsu c

)
or property both during health and safety

they are closed. active operation of the sites and af ter-

___________
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Larry F. Anderson. M.p.S.
October 8 1987

-

a

page 3

The Colorado Radiation Control Regulations offeranother, alternative. Those regulations contain specificprovision for a " uranium or thorium.

milling license
or tailingslicense" which call for the ownership by the

State or Federal
Government of land on which such waste willbe placed " prior to
termination of the license"

(Colorado Department of Health.

. Rules\ and Regulations pertaining to Radiation Control. par't
III.

'

Schedule E. Criterion 8). . s

.

The waste material described in(' . Colorado Regulations Criterion 8 of the
is comparable to the material proposed to behandled by Hart. The Colorado approach provides protectionthrough the licensing process during the operation of dispocalsites. It goes on to

provide additional protection through
government ownership of the land af ter the sites

are closed.

Kowever, neither the State of Utah nor the Federal
Government have indicated that they would be int

erested la and/or
willing to own the land described above.

In thisimportant regard, it is
to recognize that the owner

liable for damage to of land is absolutely
others or their property caused by the

storage of hazardous materials on his premises , and that the landowner's liability extends to punitive damages and damages forI
mental suffering (see Branch v. Vestern Petroleum, 657 p.2d, 267

. . - . . ._ ._ __ . - . . _ _
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page 4

(Utah 1982). The
} Colorado approach clearly would subj
{ State or Federal Government ect theto greater risk than
i

g exemption or exception from
; tould a simple

URC 24-135. the land ownership requirement
of

~

g _

Furthermore, current thinking withwastes require siting on regard to hazardous
privately owned land.I concerns are directed towards proper sit Regulating

e
long ters (30 years) operation. clo'sure and

sonitoring.

guidelines for mixed waste Recently released Joint NRC/ epa
also require use ofrationale. the foregoing

The application of Hart
and/or escrow arrangements will provide for the surety

necessary tohazard to protectpublic health against undue
and safety

abatement or property and to supportof future problems, if any. We submit 'that anexemption or exception from

URC-24-135 based on such the land ownership requirement of
surety ahd/or

wholly consistent arrangements isescrow
with the

thinking in public health and safety and currentthe field of hasardous
granted. waste siting

and should beThe public
| licensing process would be protected by regulation und

er theduring the period of actiseoperations, and by the waste storage
surety and/or escrow

such operations and thereafter. arrangements during
I

.

Accordingly,.

we hereby request
. .

I !

- . - _ - _ _ - _ _ _ _ _ - _ _ _ - - . - _ . _ _ _ _ _ - - . .
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Larry F. Anderson, M.P.S.October 8,' 1987Page 5

that Hart be granted an *Wemption or
ownership requirement of t'RC-24-135 **Ceptton from the land

.

\'ery tr ly yours.
.y*. . ,

-

. . 'q - 'd d - a.' ,/ c...

.

Khosrow B. Seanani . . ./
.:

.

I
.

s

t

6

f

s

t

.

O

e

.

.

.
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SnieZek $Cinto607 FornitsNTH $TREET. N t . WASHINGTON, D.C. 20005 2011 .(202)628 6600
Thompson Lieberman

ANTHONY J. THOMPSON
,

!

December 8, 1992 |

@
,

Mr. James M. Taylor i
.

#Executive Director for Operations ,

United States Nuclear Regulatory ?:
.

I
Commission T

~

11555 Rockville Pike 9
'

'

Rockville, MD 20852 @
|

| Ret Petition for Review of Utah's Agreement state
| Program

Dear Mr. Taylor:
;

on September 21, 1992, US Ecology submitted _a petition
'

for review and revocation of Utah's agreement state program
for failure to require state or federal site ownership at the
Envirocare of Utah, Inc., low-level radioactive waste

! facility. US Ecology is hereby submitting a supplemental
legal analysis in support of that petition. In accordance'

with the recommendations of' Judge Robert J. Bryan of the
United States District Court for the Western District of

i Washington, US Ecology urges NRC to act as quickly as possible
i on this petition. US Ecoloav v. Northwest Interstate Comnact

on Low-Level Radioactive Waste Manaaement, et al., No. C92-
50916 (W.D. Wash.)

US Ecology would be pleased to provide any additional
information in support of this petition that you or members of

|
'

your staff may deem necessary or helpful. As stated in our
| September 21, 1992 petition, US Ecology also requests the

right to participate in any hearing that NRC may hold
'

regarding this issue. Please do not hesitate to call me at
(202) 434-1618 if you should have any questions or comments
regarding this petition.

Sincerely,

Aj '

. f. "fA
.

'
i Anth . Thompson
! Counsel for US Ecology, Inc.

-
.

?

(13813M/DA923430.003]

TELtx 44 0277 Pcso Un a FAcstusta (202)4341690
ANCHORAGg a ggttgygg e LOS ANGELES * PORTLAND e $1ATTLg a $pogggg

44CDM r)/r
. -..
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SUPPLEMWMTAL MATERIAL TO SUPPORT US ECOLMY'S
SEPTEiiBER 21, 1992 PETITION FOR REVIEW

OF UTAE'S AGREEMENT STATE PROGRAM

INTRODUCTION

On September 21, 1992, US Ecology, Inc. filed with the
.

: Nuclear Regulatory Commission (NRC) a " Petition for Review and
!

Suspension or Revocation of Utah's Agreement State Program For

Failure To Require State Or Federal Site ownership At The
Envirocare of Utah, Inc. Low-Level Radioactive Waste
Facility."

US Ecology's petition sets out in some detail the reasons

NRC should require agreement state compatibility with NRC's,

requirement for state or federal ownership at low-level

radioactive waste (LLRW) disposal facilities (10 C.F.R. 61.14

and 10 CFR 61.59) in order to adequately protect the public
health and safety. However, based on review of a document

signed by Larry F. Anderson, Director, Division of Radiation

Control (DRC), Utah Department of Environmental Quality dated
May 8, 1992, addressing the land ownership exemption issue, US

Ecology believes additional comments and analysis are
.

warranted. SSR Appendix A.

DISCUSSION

The DRC document sets forth an apparent explanation of

the reasons an exemption to the State's requirement for state

IDA923240.057] 12/4/92

'
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.

or federal ownership of LLRW disposal facilities was granted

in November 1987 for disposal of naturally occurring

radioactive material (NORM) and a further exemption granted on

DRC's "own initiative" for disposal of LLRW in March, 1991.

DRC's submittal contains four Appendices. Appendix B is a
.

| letter requesting the first exemption from S.K. Hart

Engineering (Envirocare of Utah) dated October 8, 1987.1 j

Appendix C is correspondence of the Technical Advisory

| Committee of the DRC. Appendix C contains the Governor's

Briefing Papers, and Appendix E sets forth letters to
|

| Envirocare granting the exemptions. The Appendices are

attached to this supplemental petition.

S.K. Hart's 1987 letter relies on a number of basically

erroneous or irrelevant assertions to support its request for
an exemption. It is important to review these assertions to I

examine how they affected Utah's decision to grant exemptions.

First, the Hart letter states that "the regulation does
not distinguish between the very low-level radioactive waste

proposed to be handled by Hart and other types of wastes
|

[ presumably LLRW) which contain far. greater concentrations of
I

1

f This document is currently Attachment F'to US Ecology's original

petition,
,

t

.

| IDA923240.057] -2- 13/ss2
!
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radioactivity in the material." At p. 2. It then goes on to

suggest that radiation control regulations of the state of

Colorado provide an " alternative" to the Utah requirements
that only requires site ownership by a state or the federal

government " prior to termination of a license." (Citing
.

Colorado Department of Health, Rules and Regulations

Pertaining to Radiation Control Part III, Schedule E,
criterion 8). At p. 3. The request further states that the

" waste material described in criterion 8 of the Colorado
regulations is comparable to the material proposed to be |

handled by Hart." Id2 Hart concludes that the Colorado
" approach" provides protection through the licensing process

during operations and provides " additional protection through
government ownership of the land after the sites are closed."

, Ist Interestingly, in_the very next paragraph, Hart
| acknowledges that neither the State of Utah nor the federal

government has indicated it would be interested in, or willing
to assume, ownership of the land described above. Idz

!

i More importantly, Hart's reference to the colorado
I

'

approach is to regulations governing uranium or thorium mill
itailings and is irrelevant to the waiver of NRC and Utah
!

!'

requirements for federal or state ownership prior to i

I
commencing operations at a LLRW disposal site. The Uranium |

Mill Tailings Radiation Control Act (UMTRCA) specifically i

requires ownership of uranium or thorium milling disposal I

:

(DA923240.057] -3- 12/s/92

l

1 |
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sites to be transferred to the United States or to a state if
the state exercises the option to acquire the land used for
disposal. 42 U.S.C. 5 2014 (a) (2) . Thus, UMTRCA provides a

statutory guarantee that the federal government will take

title to such disposal sites. No such guarantee exists for
,

LLRW disposal sites. The Nuclear Waste Policy Act provides

the Secretary of Energy with authority to assume title and

custody of both the low-level radioactive waste and the

disposal site upon request of the owner following termination

of the NRC or Agreement State license for disposal as long as

certain regulatory requirements are satisfied (42 U.S.C.

5 10171(b)), but does not reauire the Secretary to assume
title and custody as UMTRCA does. Thus, Hart's reliance on

the Colorado " alternative" is not relevant to the exemption it
requested from DRC.

Second, the Hart request suggests that ownership can

result in absolute liability for the State under current legal j

interpretations relating to hazardous waste disposal (citing
Branch v. Western Petroleum, 657 P.2d 267 (Utah 1982)). Hart

reasons that even the " Colorado approach" could subject the

state or federal government to greater risk than a simple
iexemption does. Thus, the emphasis here is not on public
,

;

health and safety, but rather on the potential risk of future I

liability to the State of Utah. Thus, Hart focuses on the

future state liability even though the Hart proposal j

,
I

[DA923240.057) -4- 12/8/92

|
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>

explicitly acknowledges that the land ownership requirement of
then URC-24-135 " supports protection of public health and
safety or property." At p. 2.

.

Next Hart suggests that surety is an alternative that
provides " reasonably comparable protection to the land '

ownership requirement." This assertion, of course, fails to
even remotely address the real world of radioactive waste
disposal. NRC's Part 61 regulations require adequate surety
(10 C.F.R. 61.62) as well as site ownership by state or
federal government (10 C.F.R. 61.19, 61.52) and, even where

title is required to be transferred to the federal government
(or a state if it opts for transfer of ownership) by UMTRCA,

NRC regulations also explicitly require adequate NRC approved
surety for closure of uranium mill tailings facilities. 10
C.F.R. 40, Appendix A, Criterion 9. Surety is not an

alternative to government ownership; it is an additional
requirement.

Finally, Hart suggests that current thinking with regard
to " hazardous wastes" requires siting on privately owned land

,

(without a citation to support the statement) and that

regulatory concerns are directed towards proper site closure
and long-term (30 year) monitoring. Hart also asserts that
recently released joint NRC/ EPA guidelines for " mixed waste"

require the "use of the foregoing rationale."

4

[DA923240.057] -5-
12/s/92
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Hart's reasoning is seriously deficient. Hazardous waste

siting and 30 year monitoring periods have absolutely nothing
to do with the kinds of requirements applicable to either LLRW

disposal or even _the 11(e) (2) by-product material addressed by
the colorado regulations. And, NRC/ EPA guidance states that

,

the hazardous component of mixed waste will be treated

according to appropriate hazardous waste requirements, while
the radioactive component will be treated in accordance with

the requirements applicable to the radioactive component
(i.e., for LLRW--10 C.F.R. Part 61). In summary, Hart's

justification for an exemption from the land ownership
i

requirement was either based on a failure to understand the

facts and circumstances associated with disposal of

radioactive waste, or an analysis that is disingenuous or

irrelevant to the issues DRC should have been examining to

make a determination about the request for exemption.

Significantly, Appendix C, the " Governor's Briefing

Paper," apparently prepared by the DRC, reflects some of

the same errors contained in the Hart petition. For

example, on page 1, the Governor's Briefing Paper
'

indicates that " Texas and Colorado allow low-level

radiosetive waste diseosal on private property but
require land transfer to State or Federal control before

license termination." (Emphasis added). As notsd above,

the requirements in criterion 8 of the Colorado rules
.

(DA9232404571 -6- 12/s/92

-
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,

apply to 11(a) (2) by-product material not LLRW, and the

requirement for land transfer to state or federal control
i

: -after operations but prior to license termination is a
i

statutory requirement of UMTRCA. In fact, where LLRW is

: concerned, Colorado regulations directly contradict the
,

assertion in the Utah Governor's Briefing Paper. For

example, the " Institutional Information" submitted by the
applicant must comply with the following:

4 Where the crocosed disoosal site is on land
j not owned by the federal or state aovernment.
i the applicant shall submit evidence that

arrangements have been made for assumption of
ownership in fee by the federal or state or a
state agency before the Department issues a

j license.

.

! 9 CRI 1-86 at 273. Egg Appendix F. (Emphasis added).

The Texas Regulations contain a similar requirement. 333
'

i

TRCR 45.15(b).

The Governor's Briefing Paper also reflects the concerns

urged by the Hart petition regarding potential state liability
as follows:

Our attorneys, however, have informed us that
state ownership of the property upon which a4

|repository was located would unnecessarily
complicate any enforcement action taken in the

a event that there was a problem at the site
because it is likely that any party operating a
state-owned facility would file a counterclaim ,

<

2; against the state alleging liability based on
ownership. Moreover, given the current trend
toward strict liability of landowners
regardless of whether their actions cause

jhazardous substance problems, it is entirely '

,

IDA923240.057) -7- 12/t/92
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possible that counterclaims would be successful
and that the State would be held partiallyliable for clean-up costs. Thouah it is
undoubted 1v true that the state or federal
novernment would and un navina to clean un the
site should the onerator ao bankrunt. our
attornava do not see any need to exnose the
State to liability if a solvent responsible
party is available.

At p. 3-4 (Emphasis added). *

The Governor's Briefing paper concludes that Utah has
only two viable alternatives:

The first is to arant a variance to the
regulations and allow development on private
property. This ention would eliminate
notential future liability should there be a
problem with the site. It would also allow
liability to remain with the private sector,
where the benefits will also have accrued.
The second option is to allow development of
repository only on property owned by the state
or federal government. This would place
additional institutional control of the site inthe hands of that government, alona with the
I.iAh .

At p. 5 (Emphasis added).

Thus, the Governor's Briefing Paper both misstates the

relevant requirements regarding LLRW and land ownership and,

instead of urging concerns for public health and safety,

essentially urges avoidance of potential liability on the
Governor while in the same breath suggesting that the State
might ultimately become liable anyway. This document can

hardly be said to demonstrate the level of concern for public
.

i

|

;
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health and safety that should be necessary to justify NRC
granting Utah Agreement State status.

1

.

With those materials as background, it is appropriate to

consider the DRC's explanation, as set forth in the May 8
! document signed by Larry Anderson. This explanation

essentially reasserts the explanation set forth in the DRC's

Safety Evaluation Report (SER) for Envirocare's license,

amendment application that is contained in Appendix A of US
.

Ecology's petition. It is revealing to compare the two

explanations and note some subtle but significant changes:

(1) DRC continues to cite hazardous waste
siting requirements and 10 C.F.R. Part 40

i(uranium mill tailings) requirements to
justify the exemption. In the SER, the DRC

gave weight to this " precedence factor."

(2) The DRC finally acknowledges that

government ownership is based on public

health and safety concerns, but later finds

that, in effect, they are not relevant.
.

(3) The DRC claims that surety arrangements

are sufficient to address site closure and
100 years of post-closure monitoring rather

than the 30 year (hazardous waste) time frame

IDA923240.057] -9- 12/s/92
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discussed in the Hart Petition and the SER.

Has Appendix F.

In September, 1990, Envirocare requested an amendment to

its license authorizing the disposal of LLRW at the Envirocare

site despite the fact that Hart's original Petition asserted *

that it would be disposing of "very low-level radioactive"

materials, so-called " orphaned" NORM wastes. As the DRC

states:

This amendment requested authority to dispose j
of LLRW [not ll(e) (2) byproduct material) in |

addition to the " orphan" NORM waste that was
originally authorized for disposal. The "effect |
of the amendment would be to authorize Envirocare i

to receive for disposal, specific types and
quantities of byproduct, source or special nuclear
materials. Such materials would be disposed of in
similar fashion and in the same disposal
embankment as the NORM waste."

The State's justification in its documents is set forth

as follows:

A. (i) Again the circumstances regarding
land ownership were discussed and similar
conclusions were drawn regarding any undue
risk to public health and safety by
private ownership. In March, 1991, in
accordance with R447-12-54, the DRC
granted an exemption.to R447-25-9(2)
regarding assumption of ownership in fee.
(May, 1991 at 2).

(ii) In March 1991, in accordance with,

i R447-12-54, the UBRC [DRC) granted an;

exemption, on its own initiative, to
; Envirocarp regarding R447-25-9(2). The
; principle reasons for providing the
. exemption are:
!
3

i
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(1) The Utah Code does not
provide for the ' assumption of
ownership' by the state;

(2) The ownership issue d2RA
Bgt directiv relate to issues
of cublic health and safety;
and

(3) There exists a sound
,

surety arrangement which
provides for monitoring and
maintenance for items relating
to public health and safety.

|Therefore, Envirocare is in
compliance with R447-25-9.
(Emphasis added). !

Essentially, DRC relies on the basic reasoning
behind granting the initial exemption for the NORM waste
disposal site. The same inaccuracies and inconsistencies

inherent in the reasoning in the earlier exemption
,

decision are applicable to the second exemption. These

are:

(a) The State cannot take title and on the
other hand ultimately the State may have to
take title.

(b) The land ownership requirement does not
relate directly to public health and safety
whereas the May 8 submissions suggest it does,
as does the Hart submission. NRC's support
documents for the Part 60 rules unequivocally
demonstrate that it does. '

(c) The reliance on a sound surety arrangement
(which is not sound by comparison to surety
arrangements for either 11(e)(2) sites or any of the
existing LLRW disposal sites at Hanford, Beatty or
Barnwell) and surety requirements for both 10 C.F.R.
Part 40 and 10 C.F.R. Part 60 sites are in addition
to government ownership requirements and ongoing
licensing requirements.

|
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C9ECLUSION

In summary it appears that the UBRC/DRC relied upon

faulty reasoning and misunderstanding or misstatement of fact

and law in relying upon hazardous waste disposal requirements,

11(e) (2) byproduct materials disposal requirements, and *

potential liability rather than public health and safety in
urging acceptance of Hart's exemption to the Governor and more
recently to NRC. The DRC's recommendation demonstrates an

unfortunate mix of incorrect analysis, disingenuous reasoning,
and outright misrepresentation. As a consequence, the basis

upon which Utah granted an exemption to the Envirocare

facility is without merit under either existing law or
regulations and requires suspension or revocation of the
State's compatability status.

|

|

|

.

.
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