A %, UNITED STATES
W : NUCLEAR REGULATORY COMMISSION
WASHINGTON, D.C. 20885-0001
) June 28, 1993
Powe™

Dianne R. Nielson, Ph.D.

Executive Director

Department of Environmental Quality
168 North 1950 West

P.0. Box 144810

Salt Lake City, Ut 84114-4810

Dear Dr. Nielson:

Thank you for your letters of February 12 and March 17, 1993, responding to
our comments and recommendations following our review of the State’s radiation
control program which were sent to the State of Utah in our letters of
September 2 and December 24, 1992.

We appreciate the positive actions you and your staff are implementing in
response to our comments. Our understanding 1s that the State is developing a
decommissioning rule that, when adopted, would bring your regulations up-to-
date. Your responses to the other comments appear acceptable, except for the
Tand ownership exemption which 1s discussed below, and we will verify them
during the next review of your program,

The State's response on the rationale for the exemption from the land
ownership requirement presented the concept of oxercising control of the site
equivalent to that provided by governmental ownership. The Nuclear Regulatory
Commission (NRC) staff considers this to be an acceptable approach to
providing the raticnale for the exemption. The State presented several
clarifying points on how the State would exercise control of the site without
the need for the State or Federal government to have title to the site. The
Commission approved this approach as acceptable with the proper implementing
mechanism(s) put in place. With the implementation of a restrictive covenant
that will run with the land (an example is presented as Enclosure 1), the
Commission considers the State's controls to be adequate. Please submit a
copy of a final restrictive covenant when it 1s implemented so that our
documentation will be complete.

The State may wish to consider requiring some level of trust fund to support
the potential activities contained in the deed covenants after the license is
terminated. The States response indicates that the entire remaining trust
fund would be returned to the Ticensee when the licensee has aet the
requirements for 1icense termination. Such funding would be a reasonable
additional level of compensation for government ownership that, while not
necessary, would be prudent.

The Commission decided that the State of Utah's rationale of oxorclsin?
effective control of the waste disposal site without State or Federa) and
ownership is acceptable and is equivalent control to that which would be
provided by implementing State or Federa) Tand ownership. (See SECY-93-13%
and the resulting Staff Requirements Memorandum, Enclosures 2 and 3).
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Dr. Dianne R. Nielson 2 YN 2 8 19m

In discussions with your staff on February 17, 1993 and in subsequent
discussfons, your staff agreed to update, as part of the annual review, the
Trust Agreement and supg::ting calculations to remove the inconsistencies
identified in the attachment to the December 24, 1992 letter from me to

Mr. Kenneth Alkema. Enclosure 4 contains a discussion of the major 1ssues and
the comments identified by the NRC staff. We will review this update during
our next program review.

1 appreciate your support of the State's radiation control program and look

forward to working with you in the future. Should you have any questions,

g}::se feel free to contact me or Rebert Doda, Region IV, State Agreements
cer.

Sincerely,

Original signed by:
k‘) 8. 4. m/

Carlton Kammerer, Director
Office of State Programs

Enclosures:
As stated

cc: W, Sinclair, State of Utah
L. Anderson, State of Utah

Ristribution:

SA RF PLohaus, NMSS/LLWB w/0 encls.
DIR RF JKennedy, NMSS/LLWB w/o encls.
CKammerer
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RDoda, RSAO

Utah File

OFC

0SP: SA 0SP: SA: 0 0

=

LoTE ! ostsésa 1 06/36/93

j_DSo1lenbe(ggr:kk JSurmeier chylrtz rer

"0609/93 Vo6 b9

—r




AGREEMENT
ESTABLISHING OF RESTRICTIVE COVENANTS

THIS AGREEMENT 1s made the day and year herein after given by and
between Envirocare of Utah, Inc. (hereafter “Envirocare®), a Utah corporation
having its gonorai offices at 215 South State Street, Suite 1160, Salt Lake
City, Utah 84111, and UTAH DEPARTMENT OF ENVIRONMENTAL QUALITY (hereinafter
the "Department®).

RECITALS:

(i) Envirocare is the record owner of the following described premises
located in Tooele County, Utah, to wit:

SEE ATTACHED EXHIBIT A FOR A LEGAL DESCRIPTION AND EXHIBIT B FOR A
DIAGRAM OF THE PROPERTY.

(2) Envirocare is in the process of constructing and operating a low-
Tevel radioactive waste disposal facility described in Exhibit B for the
permanent disposal of radioactive material pursuant to a license granted by
the Department under R447-25.

(3) The parties desire to clarify and supplement the Agreement
Establishing Covenants and Restrictions recorded March 16, 1993 at Book 348,
pages 104-107.

Now, therefore, these restrictive covenants are executed by Envirocare
to ensure the long-term integrity of the disposal facility for the safety of
the people of the State of Utah, to wit:

(1) These covenants shall be in addition to any restrictive covenants
currently on record affecting the above-described premises, and recorded at
, Tooele County Records.

(2) No excavation or construction, excegt &S pecessary to maintain the
1nt¢?r1ty of the above described premises, shall be allowed after the low-
level radicactive waste is disposed of and the facility closed.

(3) No uses of the property shall be made which may fmpair its
integrity. Any change in use following closure of the facility shall require
the prior writien consent of the Department, or its successors or assigns,
which shall not be unreasonably withheld.

(4) Envirocare, 1ts successors or assigns, shall erect monuments and
markers and shall thereafter continuously maintain, while 1t has title, these
monuments and markers. These monuments and markers are to be approved by the
Department to warn of the presence of radioactive material at the site.

(5) Envirocare shall notify the Department of 1ts intent to convey any
interest in the property described herein. Such conveyance shall not be made
without the prior written approval of the Department, provided however that
such approval is not to be unreasonably withheld. No conveyance of title,
easement or other interest in the property shall be consummated by Envirocare

1 ENCLOSURE 1



without adequate and complete provision for continued maintenance of the
property.

(6) Any State or Federal governmental agency, affected b an{
violations of these restrictive covenants, may enforce them by lega) action in
the District Court for Tooele County.

(7) Any of the parties mentioned in the revious paragraph may obtain
an immediate temporary restraining order from the Oistrict Court upon
allegation that these restrictive covenants have been violated without an
further showing being required. Envirocare, its successors or assigns, shall
then bear the burden of proof as to why such temporary restraining order
should not be made a permanent injunction by the Court.

(8) Envirocare, 1ts successors and assigus. shall not at any time
institute legal proceedings, by way of quiet title or otherwise, to remove or
amend these restrictive covenants unless the Department has given advance
written approval.

These restrictive covenants shall run with the land in perpetuity and
shall be binding upon Envirocare, 1ts successors and assigns.

Dated this ___ day of , 1993,

UTAH DEPARTMENT OF ENVIRONMENTAL ENVIROCARE OF UTAH, INC., a

QUALITY Utah corporation

By: By: s
Executive Director, Department Khosrow B. Semnani, President

of Environmental Quality

STATE OF UTAH )

) ss.
COUNTY OF TOOELE)

The foregoing instrument was acknowledged before me this day of
. 1393. by of Envirocare of Utah,
Inc. on behalf of the Corporation.

NOTARY PUBLIC



L
e .‘."‘1,

UNITED STATES
NUCLEAR REGULATORY COMMISSION

$
.f = WASHINGTON, D.C. 20088

e

Ceeed June 28, 1993

OFFICE OF YHE

SECRETARY
MEMORANDUM FOR: James M. Taylor

Executive Director for Operations

FROM: é? 'doE J. Chilk, Secretary
SUBJECT: SECY~93-136 -~ UPDATE ON TEE REBOLUTION OF

THE UTAE LAND OWNBRSHIP ISSUR

This is to advise you that the Commission (with all Commissioners
agreeing) has approved the course of action recommended by the
staff. The draft letter to the State of Utah should be modified
to reflect that the Commission decided this matter and a copy of
the SECY paper and this memorandum should be enclosed.

If, as the Commission understands the case to be, the trust fund
applies only to the non-mixed low~level wastes, in describing the
situation in Utah in the future, the staff should make this
distincticn clear, since separate funding arrangements have been
rade for the mixed waste portions of the site. The letter to the
State should suggest that it consider whether it should require
some level of trust fund to Support the potential activities
contained in the deed covenants after the license is terninated.
The plans indicate that the entire remaining trust would be
returned to the licensee when the licensee has met the
requirements for license termination. Such funding would be a
reasonable additional level of compensation for government
ownership that, while not nNecessary, would be prudent.

In addition, the staff should Prepare and publish an advanced
notice of proposed rulemaking which would seek public input on
the advisability of proceeding with rulemaking to reflect the
Commission decision in this case in a generic manner in 10 CFR
Part 61. 1In the ANPR the staff should iterate the basis for the
original requirement for government land ownership and ask for

SBECY NOTE: This SRM and the subject SECY paper will ha made
publicly available upon transmittal of the letter to Utah.

ENCLOSURE 3
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public comments on whether it should continue to be required in
light of the Utah decision while noting that such ownership is
not required for hazardous material disposal sites and sanitary
land fills. The advantages and disadvantages of codifying the
options for alternatives to government ownership should be fully
developed in conjunction with the notice. The staff should
carefully consider all input in providing a recommendation to the
Commission on a proposed rule.

{(EDO) (BECY BUSPENSE: 3/94)

cc: The Chairman
Commissioner Rogers
Commissioner Curtiss
Commissioner Remick
Commissioner de Planque
OGC
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May 18, 1993 i o v SECY-93-136
POLICY ISSUE
Eor: The CO-‘JH"O‘&?ﬁOH VOte) A
Erom: James M. Taylor
Executive Director for Operations
Subiect: UPDATE ON THE RESOLUTION OF THE UTAH LAND OWNERSHIP ISSUE
Purpose:

To request the approval of the Commission for the action the staff is taking
to resolve the concerns on Utah's exemption from the land ownership
requirement for the Envirocare of Utah low-level waste disposal site in view
of the precedent setting implications of the action.

Backgroynd:

The State of Utah became an Agreement State on March 29, 1984. The State
elected not to include authority for lle.(2) bypreduct material or commercial
Tow-level waste authority. In November 1987, Utah granted S.K. Hart
Engineering (Envirocare of Utah) an exemption from the land ownership
requirement for {ts Naturally Occurring Radiocactive Material (NORM) disposal
facility. On July 17, 1989, Utah requested an amendment to 1ts Agreement to
authorize authority for regulating commercial Tow-level wiste (LLW) disposal.
The amendment to the Utah Agreement became effective on May 9, 1990.

In September 1990, Envirocare of Utah, Inc. requested the State to amend its
license to authorize receipt of LLW for disposal. On March 21, 1991, Utah
grcnted the request authorizing LLW disposal and again {ssued an exemption

rom the land ownership requirement. The staff reviewed the State's program
in April 1992 and determined that the program 1s adequate and compatible,
subject to satisfactory resolution of zignificant Catogory I comments relating
to the technical quality of licensing actions for the Envirocare low-level
radioactive waste disposal license. The staff transmitted their findings to
the State on September 2, 1992. Follow-up questions on the exemption from the
land ownership requirement were sent in & letter dated December 24, 1992. The
State of Utah responded to these letters by letters dated February 12, and
March 17, 1993. A chronology which includes some additional information 1s
presented as Enclosure 1. The above mentioned NRC letters are presented as
Enclosure 2. The State of Utah responses are presented in Enclosure 3.

a——

ROTE: TO BE MADE PUBLICLY AVAILABLE

Contact: Dennis Sollenberger, SP WHEN THE FINAL SRM IS MADE
504-2819 AVAILABLE
/“""'.,:/' ~ A"
QQ.t,;éiaf}f;7;5ff7iz;2:giﬁ'"2<-~~ ENCLOSURE 2
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On September 21, 1992, U.S. Eco1ogz. Inc. filed a petition with the Nuclear
Regulatory Commission requesting that the Commis-fon terminate the Utah
Agreement program for regulating the commercial disposal of Tow-level
radioactive waste. This gctition was noticed in the Federsl Register on
November 13, 1992 (57 FR 53%41). The staff actions discussed in this paper
will also resolve the issue raised in the U.S. Ecology petition; however, the
Director's decision addressing the petition will be prepared after the actions

have been completed.
Riscussion:

Response to the Pro,nl Review Comments - The State of Utah's response to the
comments resulting from the April 17, 1992, program review were found to be
acceptable, except for the Justification of the exemption from the land
ownership requirement. The actions committed to in the responses will be
reviewed as part of the next review of the program.

Land Ownership Exemption Rationale - The staff, in the December 24, 1992
letter, explained that the government land ownership requirement is based in
part on the 1ikelihood that government will outlast rivate entities,
g:oviding Tong-term control of the site. This 1s a key {ssue with respect to

th the active and passive institutional period. The Draft Environmental
Impact Statement for 10 CFR Part 6] states that the most significant concepts
for long-term passive {nstitutional control are those of control of the land
by a governmental organization, land-use restrictions in the 7orm of titles or
deeds, and multiplicity of records. Although active institutional controls
cannot be relied upon for more than 100 years, this does not preclude the
importance of passive {nstitutional controls with respect to the continued
protection of health and safety of the public, continued control of the site,
protection of the inadvertent intruder, and protection of the disposa’ site
integrity. The staff requested the State of Utah to show through its land
ownership exemption rationale that the substitute mechanism would provide
adequate controls ¢ mparable to governmencal land ownership, or that the
hazard present at thy site is significantly less than that contemplated by
Part 61 because of the nature of the waste being disposed of, and therefore,
the public health and safety will be adequately protected without the land
ownership provision,

state of Utah’s Rationale for Its Exemption - In response to the staff on the
{ssue of justification for the land ownership exemption, the State of Utah put
forth the concept of providing for a degree of State control of a disposal
site that would be equivalent to the control provided by the requirement in
the regulations for the disposal site to be located on State or Federal land.
The objective of the land ownership requirement is to provide for long-term
control of use of the land and to prevent disturbance of the site. The State
presented as part of its rationale the following existing controls:

a. Yooele County has zoned the area that the Envirocare iito 15 in as heavy
manufacturing-hazardous designation.
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b. Because of the mixed waste 1icenses held by Envirocare, Envirocare has
recorded in the public records of Toocele County an Affidavit which
refers to and incorporates the land use restrictions of 40 CFR
264.117(c) which controls post closure activities at the site.

c. Envirocare 1s required under license Condition 36 to provide “as built"
drawings every six months. Because of Envirocare’s construction
techniques, each generator’'s waste is segregated from other waste, and
site records to be provided after clocure will be detailed.

d. The transfer of site records is specifically directed by UAC R313-25-33,
previously R447-25-33, particularly subparagraph (4).

The State requires that after closure there is a five-year post closure and
maintenance period until the site 1s transferred to the site owner for
institutional control. The license Transfer and Termination sections of the
State regulations contemplate that the site operator will transfer and or
terminate its license and turn over the site to a governmental agency for the
control period. Since Envirocare is the site owner and operator, and no
governmental agency is/has been authorized to take title to the site, transfer
and termination of the Envirocare 1icense would not occur prior to the active
institutional control period. Therefore, Envirocare would remain responsible

for the site under the 1icense and the institutional control phase would be
implemented in that manner.

The State required Envirocare tc estab)ish a financial surety in the form of a
trust agreement which gives the State exclusive control of the trust fund.

The State requires that the financial surety arrangement shall remain in
effect until the closure and stabilization program has been completed and the
license has been transferred. Until a transfer of the license occurs, the
surety arrangement remains in effect and will continue to be reviewed. With
the trust fund and the other regrlatory and enforcement authorities, the State
will be in a position to take whatever action is necessary to protect the
public health, safety and property.

The State has also reviewed the use of a restrictive covenant for the
Envirocare site. The State and Envirocare entered into an Agreement
Establishing Covenunts and Restrictions (attachment to March 17, 1993 letter)

u?ich identifies the site and the purpose of the licensed operations at the
site.

Analysis of the State’'s Rationale - The staff has analyzed the control of the
disposal site for the three time periods that represent the major phases in
the 1ife of a low-level waste disposal site (operations, closure, and post-
closure observation and maintenance; active institutiona) control; and passive
institutional control periods). This analysis was to determine which

mechanisms, if properly constructed, could provide adequate control in lieu of
government ownership of the land.

Operations, Closure, and Post-Closure Observation and Maintenance Period -
The Ticensee has title to the land and therefore, 1s responsible for all
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activities on the site. The licensee has provided a Trust Agreement with the
State of Utah that provides funds for closure and the post-closure period and
the active institutional control period in the event the licensee is
financially incapable of closing the site or abandons the site. The license
Timits the accumulation of undisposed waste to a specific amount that can be
disposed of through the use of the trust funds.

100-Year Active Institutiona) Contro) Period - The State has proposed that it
is exercising control and can continue to exercise control of the site in such
a manner that the land ownership is not necessary to protect the public health
and safety from the material that is being disposed of at the site. The State
has control of the trust fund that includes the money for the active
institutional control period. If the site owner is not capable of conducting
the activities required during the active control period the State will carry
them out using the money in the trust fund. The State would not need to own
the site to carry out these activities.

Passive Institutional Control Period (beyond the 100-year active institutional
control period) - The State has proposed the use of deed annotation as a
method of informing individuals who may wish to use the site in the future
that the land was used for waste disposal and should not be disturbed. The
staff found that the mechanism submitted by the State was not specific enough
to implement the requisite degree of control. The staff has drafted a
proposed "restrictive covenant” that the State o. “‘tah could use that would be
acceptable to the staff. This draft covenant has been informally reviewed by
the State of Utah and Envirocare of Utah and incorporates comments provided by
the State from both the State and Envirocare. The State proposed that the
covenant be worded to be an addition to the deed restriction previously
submitted by the State.

Staff Conclusion on the State’s Proposa] - The staff has reviewed the State’s
proposal as submitted and has concluded that the two key issues are:

a. The sufficiency of the Trust Agreement in mechanism and amount. The
staff previously identified some inconsistencies in the calculation of
the necessary surety amount. The State has committed to update the
calculations for the surety amount and this will be verified during the
next review of their program. The total surety amount may not change
significantly but this would eliminate these errors. The Trust
Agreement is a standard trust agreement and would not be considered an
asset of Envirocare in the event of bankruptcy. This will ensure the
continued availability of the fund if such an event were to occur.

b. The ability to exercise control over the use of the land once the
radioactive material has been disposed of. The staff review of the
specific mechanisms which the State is using to effect this control has
shown that the licensing procedures, regulatory and police powers, and
Trust Agreement are adequate, however, the land annotation did not
provide sufficient restrictions on the future use of the site. The
staff has prepared a proposed "restrictive covenant® for the State's
consideration which the staff would find acceptable. The State's
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informal review of the staff proposal to use a more specific
“restrictive covenant" has concluded that such a covenant is consistent
with the property law of the State of Utah and could be added (o the
existing deed annotation. Although the State of Utah and Envirccare
have informally reviewed this restrictive covenant, there may be some
additional negotiation necessary before it can be formally signed. At
this time, however, there do not appear to be any major legal or policy
problems with implementation of such a covenant.

8. The staff has prepared a letter (Enclosure &) which would present the
staff's conclusion to the State of Utah. The letter states that, with
the implementation of the restrictive covenant, the State will have
demonstrated equivalent control of the disposal site to that which would
be provided by the State or Federal land ownership requirement. The
letter also presents the State’'s commitment to review and update the
surety amount for the Trust Agreement.

Policy Issue - The requirement in 10 CFR 61.59(a) regarding land ownership
specifies that disposal of radicactive waste received from others may only be
permitted on land owned in fee by the Federal or a State government. The
State of Utah has issued an exemption from its State or Federal land ownership
requirement pursuant to URC-12-125, which provides that the State may grant
“such exemptions or exceptions from the requirements of these regulations as
it determines are authorized by law and will not result in undue hazard to
public health and safety or property." This Utah exemption provision is
parallel to 10 CFR 61.6.

The staff is recommending in this paper that the State’'s rationale for this
exemption be found acceptable under the facts as presented by the State of
Utah, i.e., the controls proposed by the State would provide an equivalent
control to State ownership. However, there is nothin? unique to the State of
Utah in the cited controls. If the Commission is willing to 2ccept the
rationale that exercising the degree of control demonstrated here by the State
of Utah is an equivalent to Federal or State land ownership, it is likely that
other Agreement States may wish to implement similar exemptions for low-level
radioactive waste disposal sites which they regulate, and States which are
reguiated by the NRC may seek the same exemption under 10 CFR 6].6.

The Comnission may wish to monitor whether other States are seeking from the
NRC, or other Agreement States are granting, similar exemptions. In that
case, the Commission should consider conducting a rulemaking to incorporate
into 10 CFR Part 61 a provision that would allow land use controls and other
controls to serve as a substitute for Federal or State ownership of a disposal
site.

ggggmmgnglgign;:

The staff recommends that the Commission:
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Approve:

1.

Note:

r

The staff's conclusion that, with the execution of the restrictive
covenant, the State of Utah has provided an acceptable rationale for the
issuance of the exemption from the State or Federal land ownership
requirement.

The staff intends to send the letter (Enclosure 4) to Dr. Dianne R.
Nielson, Executive Director, Department of Environmental Quality, upon
Commission approval of the staff's action.

The letter requests the State of Utah to submit the final restrictive
covenant upon its implementation.

The letter presents the State’s commitment to review and update the
surety calculations and Trust Agreement to resolve the comments in the
attachment to the December 24, 1992 letter.

The § 2.206 petition will be addressed separately following the
i?plementation of the restrictive covenant by Envirocare and the State
of Utah.

n n:

The Office of General Counsel has reviewed this paper and has no legal

objection.
=4
s M. TayXor
ecutive Director
for Operations
Enclosures:
1. Chronology for Land Issue in Utah
2. NRC Letters to Utah, 9/2/92 and 12/24/92
3. Utah Letters to NRC, 2/12/93 and 3/17/93
4. Draft Letter to Dr. Nielson
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February 12, 1993

Carlton Kammerer, Director

State Programs

Office of Governmental and Public Affairs
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Dear Mr. Kammerer:

This is in partial response to your December 24, 1992 letter, concerning the State’s rationale for its
granting an exemption to Envirucare from the site ownership requirements of UAC R313-25-9(2),
previously UAC R447-25-9(2). This Utah regulation is similar 1o NRC requirements in 10 CFR Pan
61.59. The Utah regulations provige for the granting of exemptions, UAC R313-12-54, previously UAC
R447-12-54, which is consistent with a similar exemption provision in NRC regulations, 10 CFR Pant
61.6.

erkmrmmwﬂdmmmﬂmofmmm—domnwmlumdthe
institutional controls of the disposal site after closure, in the context of specific questions listed in your
altachments. The primary purpose for the trust agreement and licensing and institutional controls is to
provide for the protection of public health, safety, and property. Your concems are addressed in the
following specific responses to your comments:

COMMENT 1

This comment refers to the expected dose to the public after closure as calculated by Rogers and
Associates, The following partial response is provided.

The Utah Department of Environmental Quality conducted special modelling tests to determine the level
of activity of specific radioactive isotopes that could safeiy b= disposed of at the Envirocare facility
without risk of exposures to the public through any pathway in excess o1 NRC standards. This modelling
protocol and the resulting license provisions for isotope-specific limitations on other waste that can be
received by Envirocare were for the purpese of providing for the protection of public health, safety, and

propenty.

The limitations imposed on the nature and radioactivity of the materials which Envirocare is authorized
lo receive, and the engineering features designed to reduce post-closure exposures support the findings for

Prried on recycied paper
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Carlton Kammerer

granting an exemption. The Envirocare facility is designed and constructed in accordance with the
standards in Part 61 which are equivalent to UAC R313-25, previously R447-25, It is located away from
Mmmmaldwmnmnmrmmﬁmirnmaﬁxﬂmwd\egm\mdmtis
being protected as if it were usable. It is licensed to receive only very low activity materials.

Finally, it is important to point out that it is not the State's intention to leave the site "open W unrestricied
use following the 100 year active institutional control period.” There is in place significant land use
controls on the site as is more specifically discussed below. There is no question that govemment
ownership would result in limits on the likelihood of uncontrolied occupation of the site. The State's
position is that the govemment controls, as discussed below, will also limit future use of the site and limit
the possibility of an inadvertent intruder.

Furthermore, it is important to note the specific circumstances involving the location of the Envirocare
site. Envirocare is located within 300 feet of the Department of Energy Vitro Tailings Disposal site on
the north, and also on the west side, within 300 feet of the proposed 11(e)2 disposal facility currently
under active consideration by the NRC. Federal government ownership/control over those two sites will
provide additional land use control.

COMMENT 2

‘!‘l’:commmtuksfcndescripﬁonoﬂmduseconﬂolsinme“absemeof;ovemamlcml.' There
ismabauofgwemmtdcmuol.ﬁnmismuhwmofmmauﬂomnmp. This confusion
between “control” and "ownership™ may be the source of part of the expressed concems.

It is possibie 1o have ownership and exercise no control. On the other hand, state and local government
cmmddoexercisecomolmrﬂnmofﬂnwwﬂmtmyomnmpﬂmmmghmmixof
zoning and regulatory authorities. In the particular instance of the Envirocare facility, in addition to the
license and regulatory requirements not referenced below, the following controls exist:

a Tooele County has zoned the area that Envirocare is in as heavy manufacturing-hazardous
(MGH) designation. Enclosed is documentation on those zoning requirements (Enclosure
1)

b. Because of the mixed waste licenses held by Envirocare, Envirocare has recorded in the
public records of Tooele County an Affidavit which refers to and incorporates the land
use restrictions of 40 CFR 264.117(c) which controls post closure activities at the site
(Enclosure 2).

c. Envirocare is required under License Condition 36 to provide "as built” drawings every
six months. Because of Envirocare's corstruction techniques, each generator's waste is
segregated from other waste, and site records to be provided after closure will be detailed.

d The transfer of site records is specifically directed by UAC R313-25-33, previously R447-
25-33, p  ularly subparagraph (4).
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Tobehcuued.ndiowﬁvewmdimbdnﬁumumﬁﬁn;aimmw
in UAC R313-25-3, previously R447-25-3, (Enclosure 3).

Carlton Kammerer

COMMENT 3

This comment addresses the NRC's concern about licensing procedure and control. The following points
are made:

a msmmmuwmhmbymfmwmmmmmp
issue. As discussed above, the focus must be on govemment control not ownership per
s¢. In NRC’s Draft Environmental Impact Statement regarding 10 CFR Part 61, referred
toinyourkneronmez.unwimmmmhpvenmﬂmmﬂudc.
Govemmmiswwmmmcmslmofminngml.
See DEIS 4.3.6.1, pp. 447 through 4-49, But government ownership is not the exclusive
means to prowect public health and safety through long term control of the site. The Utah
Division of Radiation Control recognized this fact in its Land Ownership Exemption
rational of May 8, lmmmgma'...pﬁvneowwﬁﬁpiudIdmsnotMnlm
to or present undue hazard to public health and safety”. While govemment ownership is
nmedwp\wchedmwnfuy.itisﬁmplymnzmmsivemmofm
public health and safety.

b. License Condition 60 of Envirocare's license and UAC R313-25-14, previously R447-25.
14, establish requirements that Envirocare must meet o apply for a license amendment
that will authorize closure of the facility. License Condition 60 requires one (1) year
Mmmﬁuofuﬁcipawdchwummnmﬂmmmuﬂ:appliaﬂmfou
Mmmmmdmmmwmm'.mmmmmﬁcam
of the disposal site closure plan ...". After review and acceptance of the closure plan, the
Division of Radiation Control will amend the license authorizing closure. After closure,
UAC R313-25-15, previously R447-25-15, prescribes a five (5) year post-closure and
maintenance period until the license is transferred to the site owner for institutional
control. UAC R313-25-16, previously R447-25-16, *Transfer of License” and UAC
R313-25-17, previously R447-25-17, *Temmination of License.” presumes that the site
operator will transfer and or terminate their license authorization and tum over the site to
a government agency for the control period. Since Envirocare is the site owner and
operator, and no government agency is/has been authorized to take title to the site, transfer
and termination of the Envirocare license would not occur. Therefore, Envirocare's
owners would remain responsible for the site and the institutional control phase would be
implemented in that manner.

The issue is, again, control, not ownership or licensing. The altemative means of contro!
created by Utah through the financiai surety and trust agreement give exclusive control
of the trust fund to the State. R313-25-31(8), previously R447-25-31(8), states that
"financial or surety arrangements shall remain in effect until the closure and stabilization
program has been completed...and the license has been transferred”. Until a transfer of
the license occurs, the surety arrangement remains in ~ffect and will continue 1o be
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reviewed © determine the amount necessary to protect public health, safety, and property.
With that fund and other regulatory authorities, the State will be equipped to take

whatever action is necessary 10 protect the public health, safety, and property.

c. There is one other factor which significantly impacts any consideration of the issue of
government ownership of this site. Envirocare is also licensed to receive low level mixed
wasie, meaning material that qualifies as low level radioactive waste under state and
federal iaw, and which is contaminated with materials considered hazardous under state
and federal law. As a result of this licensing and permitting, certain portions of
Envirocare's facility are subject to dual regulation, by the NRC and State under federal
and state radiation control law, and by the U.S. Environmental Protection Agency and
State under the Resource Conservation and Recovery Act (RCRA) and state law. To a
significant extent, the regulatory concern of EPA and the Utah Depantment of
Environmental Quality under RCRA is identical to that of the NRC and the State under
the Atomic Energy Act, the Nuclear Waste Policy Act, and related statutes and
regulations; the isolation of toxic wastes from the human environment for sufficiently long
periods of time to prevent threats to public health, safety, and property.

RCRA, however, does not impose in any circumstance requirements for governmental
ownership of hazardous waste disposal sites. RCRA and state hazardous waste laws rely
on siting, design and construction criteria and enforcement mechanisms to protect the
public health, safety, and property which is really identical to the NRC approach. See
UAC R315-3-36 and R315-8-2 and 6. Envirocare’s gesign and construction meets not
only the standards of the NRC and Utah Division of Radiation Control, but also the
standards of EPA and the Utah Division of Solid and Hazardous Waste. Further, any
violations by Envirocare will be subject to enforcement actions under both regulatory
systems. These controls are adequate alternatives to govemment ownership.

COMMENT 4

The relevance of the State's listed enforcement mechanisms (including the issuance of orders, civil
penaities, criminal proceedings, and the State’s ability to impound radioactive material) is that these
mechanisms are part of the regulatory system that is designed to ensure protection of the public health,
safety, and property. They do not stand alone. They supplement the rights of the State under the license
and the State's radiation control regulations. They also supplement the trust fund which now exceeds $1.4
million and is regularly evaluated for adjustment and is under the control of the State.

The State has not committed o "step in and take over” the site. The Utah legislature lias not authorized
the assumption of responsibility for the site nor has it authorized the State to take titie to the site. The
enforcement mechanisms, license, and trust agreement are not a direct equivalent to government
ownership. The issue is not ownership per se. but control. Taking into account the nature and activity
level of waste being disposed of at Envirocare and the closure requirements and standards, the listad
enforcement mechanisms, license, and trust agreement provide the State control over the site and support
the State's decision 1o exempt this particular facility from the requirement of government ownership.
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If Envirocare attempts to abandon the site, the State will have its enforcement measures and licensure
provisions to require compiiance by Envirocare. Additionally, the State's most effective tocl will be the
mm.wﬁchisumwmmumbwdymmmydspowmaowmacﬂvin‘es
in the event of abandonment. thny.meSmeco\M.Mdeufegumlspmvenouobe
adeq\me.ininclnmdmukemcbaddidmﬂncdmumyhefum\erwubdmwhwwmt
public health, safety, and property.

If you have any questions regarding these responses, please contact Dane Finerfrock, Division of Radiation
Control.

Best Regards,
p——

-

anne R. Nielson,
Executive Director

Enclosure
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TOOELE COUNTY HAZARDOUS WASTE ZONING ORDINANCE
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' (19) "Site closure and stabilization” means those actions that are taken upon completion of
% operations that prepare the disposal site for custodial care and that assure that the disposal site
will remain stable and will not need ongoing active maintenance.

(20) "Stability” means structural stability.

(21) "Surveillance” means monitoring and cbservation of the disposal site for purposes of
visual detection of need for maintenance, custodial care, evidence of intrusion, and compliance
with other license and regulatory requirements.

(22) "Waste” means those low-level radioactive wastes that are acceptable for disposal in a
land disposal facility. For the purposes of this definition, low-level waste has the same meaning
as in the Low-Level Radioactive Waste Policy Act, P.L. 96-573, that is, radioactive waste not
classified as high-level radioactive waste, transuranic waste, spent nuclear fuel, or byproduct
material as defined in section 11 ¢.(2) of the Atomic Energy Act (uranium or thorium tailings
and waste).

(23) "Treatment” means the stabilization of waste or the reduction in volume of waste by a
chemical or a thermal process.

(24) "Land Disposal Facility” means a facility where wastes are kept, maintained, stored, or
held for a period exceeding one year.

R447-25-3 Siting Criteria and Pre-licensing Plan Approval for Commercial Radioactive Waste
Disposal Facilities.
(1) Each person proposing to construct or operate 2 commercial radioactive waste disposal
facility, including waste incinerators, must obtain a plan approval from the Bureau of Radiation

Control prior to applying for a license. No plan may be qz:groved that does not meet the siting
critena and plan approval requirements contained in R447.25-3,

(2) The siting criteria and plan approval requirements in this section apply to prelicensing Blan
:ﬂprovd applications that have been submitted and that have not yet been approved, as well as
future applications.

(3) Trearment and disposal facilities, including commercial radioactive waste incinerators, may
not be located:

(a) within or underlain by:

(i) national, state, and county parks, monuments, and recreation areas; designated
» wildemness and wildeimess study areas; wild and scenic river areas;

(ii) ecologically and scientifically significant natural areas, including wildlife
management areas and habitate for listed or proposed endangered species as designated
pursuant to federal law;

(i) 100 year floodplains;
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(iv) 200 ft. of Holocene faults; .
(v) underground mines, salt domes and salt beds:.
(vi) dam failure flood arcas;

(vii) areas likely to be impacted by landslide, mud flow, or other earth movement.
unless adverse impacts can be reasonably mitigated;

(viii) farmlands classified or evaluated as "prime”, “unique”, or of "statewide
importance” by the U.S. Department of Agricultural Soil Conservation Service under the
Prime Farmland Protection Act;

(ix) five miles of existing permanent dwellings. residential areas, and other habitable
structures inciuding, schools, churches, and historic structures;

(x) five miles of surface waters including intermittent streams, perennial streams, rivers,
lakes, reservoirs, estuaries, and wetlands.

(xi) 100 ft. of uranium mill tailings piles;

(xii) 1000 fi. of archeological sites to which adverse impacts cannot reasonably be
mutigated;
(xiii) recharge zones of aquifers containing ground water which has a total dissolved
solids content of less than 10,000 mgA;
(xiv) drinking water source protection areas designated by the State Drinking Water
Commuttee;

(b) in areas:
(i) above or underlain by aquifers containing ground water which has a total dissolved

solids content of less than 500 mig/l and which do not exceed state ground water
standards for any containment;

(i) above or underlain by recharge zones of aquifers containing ground water which has
a total dissolved solids content of less than 3000 mgA,;

(iii) above or underlain by aquifers containing ground water having a fotal dissolved
. solids content of less than 3000 mg/l and within State ground water quality standards;

(iv) above or underlain by aquifers containing ground water which has a total dissolved
solids content between 3000 and 10,000 mg/l where the distance from the surface to the
ground water is greater than 100 ft.;

(v) areas subject to the lowering or collapse of the land surface. either locallv or
regionally. such as areas of extensive withdrawal of water. gas. or oul.
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(vi) areas above or underlain by weak and unstable soils, such as soils that lose their
ability to suppon foundations as a result of hydrocompaction, expansion, or shrinkage

(vii) areas-above or underiain by karst terrains.

(4) Incinerators with an associated ground disposal facility may not be located above aquifers
containing ground water which has a total dissolved solids content below $00 mg/l. Incinerators
without an associated ground disposal facility may not be located above aquifers containing
ground water which has a total dissolved solids content below 3000 mg/l.

(5) No facility may be located within a distance to existing drinking water wells and watersheds
for public water supplies of one year ground water travel time plus 1000 feet for incinerators
and of five years ground water travel time plus 1000 feet for land disposal facilities.

(6) The plan approval application must include hydraulic conductivity and other information
necessary to adequately determine the one or five year ground water travel distance, as
applicable.

(7) The plan approval application must include adequate studies to determine whether ground
water aquifers exist in the area of the proposed site and the quality of the ground water of all
ayuifers ientified in the area of the proposed site.

(8) The Bureau may require the applicant to conduct vadose zone or other near surface
monitoring if the Bureau determines it is reasonably necessary to suppont of confirm
information provided in the plan approval application.

(9) Emergency response and safety. -

(2) The plan approval application shall address the availability and adequacy of emergency
services, inclucing medical and fire response. The application shall provide evidence that
the applicant has coordinated emergency response plans with local and regional emergency
response resources. A plan approval application must demonstrate reasonabie availability of
emergency services, including medical and fire response services.

(h) The plan approval application shall include emergency response plans for responding to
emergencies both at the site and involving wastes being transported to and from the site
within the state. Details of the proposed emergency responsc plan shall be given in the plan
rpprovnl application and will be stipulated in the plan approval and radioactive materials
icense.

(¢) The plan approval application shall proposed transportation routes within the state for
the radioactive wastes to be transported. No proposed plan may be approved which
proposes that radioactive waste be transported on roads or bridges where weight restrictions
would be exceeded. No proposed plan may be approved which unreasonably poses adverse
impact or risk of harm to inhabited areas. The plan approval application shall address risks
to inhabited areas, including both residential and non-residential areas; the width. condition,
the types of roads to be used; roadside development on proposed routes: seasonal and
climatic factors which may affect safery; altemate emergency access to the facility: the tvpe,
size, and configuration of vehicles proposed to haul wastes: transportation restrictions on
proposed routes; and the transpontation means and routes available to evacuate the
populition at risk in the event of accidents, including spills and fires.
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(10) Siting Authoriry. The Bureau recognizes that Tities 10 and 17 of the Utah Code gives
cities and counties authority for local use planning and zoning. Nothing in R447-25-3 precludes
cities and counties from establishing additional requiremeiits as provided by applicable state and
federal law.

R447-25-4 License Required.
{1) No person may receive, possess. and dispose of waste received from other persons ai a land
disposal facility unless authorized by a license issued by the Bureau pursuant to this chapter,
and R447-22 of these rules.
(2) Each person shall file an application with the Bureau pursuant to R447-22-32 of these rules

and obtain a license as provided in this chapter before commencement of construction of a land
disposal facility. Failure to comply with this requirement may be grounds for denial of a license.

R447.25-5 Content of Application.

In addition to the requirements set forth in R447-22-33 of these rules, an application to receive
from others, possess, and dispose of wastes shall consist of general information. specific technical
information, wnstitutional information, and financial information as set forth in R447-25-6 through
R447-25-10.

R447.25-6 General Information.
The general information shall include each of the following:
(1) identity of the applicant including:

(a) the full name, address, telephone number, and description of the business or occupation
of the applicant;

(b) if the appiicant is a parmership, the name and address of each parmer and the principal
location where the partnership does business;

(¢) if the applicant is a corporation or an ununcorporated association,

(i) the state where it is incorporated or organized and the principal location where it
does business; and

(ii) the names and addresses of its directors and principal officers; and
(d) it the applicant is acting as an agent or representative of another person in filing the
application, all information required under R447-25-6(1) must be supplied with respect to
the other person.

(2) Qualifications of the applicant shall include each of the fullow:ng.
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A Law PARTHERSH!IP INCLUDING PROPESSIONAL CORPORATIONS
607 FOURTEENTH STREET N'W » WashinoTon. D.C. 20005-2011 « (202) 628-6600

ANTHONY J. THOMPSON
September 21, 1992

Mr. James M. Taylor

Executive Director for Operations

United States Nuclear Regulatory
Commission

11555 Rockville Pike

Rockville, MD 20852

Re: Petition for Review of Utah's Agreement State
Program

Dear Mr. Taylor:

Please find attached US Ecology's petition for review and
revocation of Utah's agreement state program for failure to
require state or federal site ownership at the Envirocare of
Utah, Inc., low-level radioactive waste facility. This
petition and request are submitted under 10 C.F.R. § 2.206,
puirsuant to the express representations of the United States
Nuclear Regulatory Commission ("NPC") in US Ecology v.

, No. C92-50916 (W.D. Wash.), that this
section provides US Ecology with an appropriate avenue of
relief. 1In accordance with the recommendations of Judge
Robert J. Bryan of the United States District Court for the
Western District of Washington, US Ecology urges NRC to act as
quickly as possible on this petition.

US Ecology would be pleased to provide any additional
information in support of this petition that you or members of
your staff may deem necessary or helpful. US Ecology also
requests the right to participate in any hearing that NRC may
hold regarding this issue. Please dc not hesitate to call me
at (202) 434-1618 if you should have any questions or comments
regarding this petition.

Sincerely,

(13813-0006/DA922310.054] | T Jp— 008099
Q.0(/175.4 40

TELEX 44-0277 Pcso Ul * FacsimiLe (202) 4341690
ANCHORAGE * BELLEVUE ® LOS ANGELES ® PORTLAND * SEATTLE * SPOKANE



BEFORE THE UNITED BTATES
NUCLEAR REGULATORY COMMISSION

September , 1992

PETITION OF US ECOLOGY, INC. FOR REVIEW AND
SUSPENSION OR REVOCATION OF UTAH'S AGREEMENT STATE
PROGRAM FOR FAILURE TO REQUIRE STATE OR FEDERAL BITE
OWNERSHIP AT THE ENVIROCARE OF UTAH, INC. LOW-LEVEL
RADIOACTIVE WASTE FACILITY

Introduction

Pursuant to 10 C.F.R. § 2.206, US Ecology, Inc., hereby
petitions the United States Nuclear Regulatory Commission
("NRC") to revoke or suspend Utah's agreement state status
under section 274 of the Atomic Energy Act for failure to
require federal or state land ownership at the Envirocare of
Utah, Inc., low level radiocactive waste ("LLRW") disposal
facility. Under both Utah's agreement state program and the
federal LLRW regulatory program, LLRW may not be disposed of
on privately-owned land unless a state or federal government
has formally expressed a willingness to accept title to the
facility at site closure. Utah Admin. R. 313-15-302 and 10
C.F.R. §§ 61.14, 61.59. The Envirocare site is located on
privately-owned land, and neither Utah nor the United States
Department of Energy has agreed to or expressed any
willingness to accept title to the site. See Attachment A at

1-1 and 1-2; sgee also Attachment F at 3.

[13813-0006/DAY22310.054)




Utah's licensing of the Envirocare facility on privately~-
owned land and the continuing receipt of LLRW tl.ere violates
federal law and jeopardizes public health and safety in Utah.
For these reasons, US Ecology, Inc., which operates the LLRW
disposal facility at Richland, Washington, and which is
injured by the failure of NRC and Utah to insist upon state or
federal government ownership at the Envirocare facility,
hereby requests that the NRC initiate appropriate
proceedings -~ including initiation of any necessary or
relevant hearings -- to suspend or to revocate Utah's
agreement state status under section 274(j) of the Atomic
Energy Act, 42 U.S.C. § 2021(j), as necessary to protect

public health and safety in Utah.

This request is submitted in accordance with the
recommendations of Judge Robert J. Bryan of the United States
District Court for the Western District of Washington in US
Ecology, Inc. v. Northwest Compact Committee, No. €92-5091B
(W.D. Wash.) See Attachment B. 1In that action, US Ecology
has filed suit against the Northwest Interstate Compact on Low
Level Radiocactive Waste Management, the state of Utah and the
NRC for numerous violations of the Low-Level Radiocactive Waste
Policy Amendments Act and the Atomic Energy Act. The

violations alleged in the complaint include NRC's failure to
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insist that Utah and Envirocare comply with the site ownership

requirement.

On July 2, 1992, Judge Bryan dismissed without prejudice
US Ecology's site ownership claims against NRC, ruling that US
Ecology must exhaust its administrative remedies before
bringing an action in court against NRC. However, Judge Bryan
specifically noted that his dismissal was without prejudice
"to any other grounds to have them [j.e., the claims against
the NRC) in the case that may arise in the future." See
Attachment B at 3. Moreover, Judge Bryan also made the
following recommendations to NRC and US Ecology:

It would be my reccmmendation that US Ecology,
as soon as possible, file some sort of formal
complaint or petition with the NRC asking the
NRC for the relief, whatever relief they
request or for whatever sort of a hearing they
might request stating the grounds, so that the
issue is squarely before the Nuclear Regulatory
Commission.

I would urge the Commission not to wait
for that but to proceed sua sponte on the
information they now have and on the petition
or complaint, if and when it comes, to
determine whether a hearing on these issues is
appropriate, and to make that determination as
soon as they can and to make it formally so
that if they choose not to proceed with a
hearing, the plaintiffs here will have an
opportunity to ask the circuit for whatever
relief might be appropriate. And s> that if
there is to be a hearing, it can be processed
promptly. So I hope the Commission will move
on the basis of the information they havz now,
along with any other information they yet, to
make their preliminary decision of vlether they

[13813-0006/DA922310.054) -3- $/18/92



should have a formal hearing under the
regulationg.

If there is to be a hearing, I would urge
and recommend and request and hope for rapid
processing of that hearing. The reason I would
request that and ask that the Commission not
sit on its hands on this deal, is that it does
seem to me that, depending on action of the
Commission, if they take action, that the
issues in this case may be substantially
narrowed. It certainly would be helpful to me
if the Commission would do whatever they're

going to do before we get to trial in this
case.

Oral Opinion of Judge Robert J. Brvan, granting Defendants'

Motion to Dismiss (July 2, 1992) in US Ecology. Inc. V.
Northwest Compact Committee, et al., No. C92-5091b (W.D. Wash.
1992) (Attachment B) at 4-5.

Bas2d on these recommendations, US Ecology submits this
request and asks that NRC expeditiously review the adequacy
and compatibility of Utah's agreement state program in light
of Utah's failure to require federal or state site ownership
at Envirocare or to adegquately justify waiver of the
requirement. This petition is submitted under 10 C.F.R.

§ 2.206 pursuant to the express representations of the NRC
before Judge Bryan that section 2.206 would provide an
appropriate avenue of relief for US Ecology to pursue its site
ownership claims. See Attachment C at 8. 1In addition, Judge
Bryan has asked NRC to move as quickly as possible to process

this petition. 10 C.F.R. § 2.206(b) specifically notes that
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NRC shall act within a "reasonable time" to process a request
for relief. Therefore, US Ecology requests that NRC act as
expeditiously as possible to process this petition. US

Ecology alsc requests the right to participate in any future
hearings before NRC regarding this issue.

Discussion
A. BACKGROUND: UTAH'S WAIVER OF THE SITE OWNERSHIP

REQUIREMENT
Under Section 274 of the AEA, 42 U.S.C. § 2021(b), NRC

may enter into agreements with
the Governor of any state, providing for
discontinuance of regulatory authority of the
Commission . . . . [(and) . . . [d]uring the
duration of such an agreement, it is recognized
that the state shall have authority to regulate
the materials covered by the Agreement for the
protection of public health and safety from
radiation hazards. Jd.
To enter into such an agreement, NRC must find that "the state
program is . . . compatible with the Commission's
program . . . and . . . is adequate to protect the public
health and safety with respect to the materials covered by the

proposed agreement." 42 U.S.C. § 2021(d)(2).

NRC entered into an agreement with Utah on April 1, 1984.

See 49 Fed. Reg. 14,460 (April 1, 1984). The Utah regulatory
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requirements for LLRW are essentially identical to the federal

LLRW requirements found at 10 C.F.R. § 20 and 10 C.F.R. § 61.

In order to make the Utah agreement state program
compatible with federal requirements, Utah's regulations
include a provision requiring state or federal land ownership
at LLRW sites. Utah Admin. R. 313-15-302. Utah's agreement
state program also contains a provision allowing it to grant
exemptions or exceptions to rules "as it determines are
authorized by law and will not result in undue hazard to
public health and safety." Utah Admin. R. 313-12-54 (formerly
Utah Admin. R. 447-12-54). A similar provision is found in
the federal regulations at 10 C.F.R. § 61.6. On March 8,
1991, the Utah Bureau of Radiation Control "on its own
iniative" granted an exemption from the site ownership
requirement for the Envirocare site pursuant to Utah Admin. R.
447-12~54 (currently Utah Admin. R. 313-12-54). See

Attachment A at 1-2.

Utah has justified its waiver of the site ownership
requirement on three grounds. First, Utah noted that the Utah
Code does not provide for the "assumption of ownership" by the
State. Jd., at 1-2. Second, Utah alleges that the site
ownership issue does not "directly relate to issues of public

health and safety." JId. Third, Utah claims that "a sound
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su-ety" arrangement exists. Id. As noted in US Ecology's
Memorandum in Opposition to the Utah Defendant's Motion to
Dismiss filed in US Ecology, Inc. v. Northwest Interstate

Compact, none of these justifications withstands scrutiny.
See Attachment D at 20-23.

First, Utah's refusal to accept title to the LLRW
disposal site does not justify its failure to require
compliance with the site ownership rule. 1In fact, even if
Utah does not have the ability to accept site ownership, the
United States Department of Energy does. Utah cannot excuse
its failure to require site ownership by insisting that it is
powerless to remedy the situation. At a minimum, the Utah
Division of Radiation Control retains the ability to deny the

site license until either Utah or DOE agrees to accept title.

Second, NRC's site ownership reguirements at 10 C.F.R.

§§ 61.14 and 61.59, as agreed to by Utah on April 1, 1984, are
fundamental elements of NRC's institutional control program
that is specifically designed to protect long-term public
health and safety at LLRW disposal sites. Neither Utah nor
NRC can credibly claim that site ownership does not "directly
relate" to public health and safety. Indeed, NRC did not deny
that site ownership is directly related to public health and

safety at oral argument before Judge Bryan. More importantly,
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NRC's own documents indicate that this is the case. See
Attachment E at 3-11. And, finally, even Envirocare's
principal Mr. Semnani agrees that the "land ownership
requirement of NRC~24-135 [currently Utah Admin. R. 313-15-
302) supports the protection of public health and safety or

property." See Attachment F at 2.

In order to protect public health and safety from the
long~-term hazards associated with radiocactive waste that can
persist anywhere from 300 to 500 years, NRC has had a long-
standing requirement that LLRW may only be disposed of on land
owned (or to be owned) by either a state or the federal
government, institutions that are more likely to be stable and
long-lived than commerical entities. The site ownership
requirement is a keystone in the "institutional controls"
portion of NRC's system for reducing potential long-term
hazards presented by radioactive waste. This requirement has
been in NRC regulations for radicactive waste since the
inception of commercial LLRW disposal. See 46 Fed. Reg.

38,085 (July 24, 1981).

The current federal site ownership requirement is found
at 10 C.F.R. § 61.59 which flatly states that:
Disposal of radioactive waste received from
other persons may only be permitted on land

owned in fee by the federal nr a state
government.
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10 C.F.R. § 61.59. §See also Utah Admin. R. 313-15-302.

In order to give the site ownership requirement effect,
NRC regulations require the facility license issued by NRC to
be transferred to the state or federal landowner upon
termination of operations. 10 C.F.R. § 61.30. Thereafter,
the state or federal government becomes an NRC licensee
responsible for the site. JId. Where a proposed disposal site
is on private land, a license applicant must submit a
certification that arrangements have been made for future
assumption of ownership by a state or federal government

entity prior to beginning operations. 10 C.F.R. § 61.14(b).

The site ownership requirement is also explicitly
recognized under federal statute. Under the Nuclear Waste

Policy Act of 1982, Pub. L. No. 97-425, 42 U.S.C., § 10101 et
seq.,

The Secretary [of the Department of Energy)
shall have the authority to assume title and
custody of low-level radioactive waste and the

, upon
request of the owner of such waste and land and
following termination of the license issued by
the Commission for such disposal, if the
Commission determines that -

(A) the requirements of the Commission for site
closure, decommissioning, and decontamination
have been met by the licensee involved and that
such licensee is in compliance with the
provisions of subsection (a) of this section;
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(B) such title and custody will be transferred
to the Secretary without cost to the Federal
Government; and

(C) Federal ownership and management of such
site is necessary or desirable in order to
protect the public health and safety, and the
environment,
42 U.S.C. § 10171(b) (emphasis added,. As discussed more
fully below, by promulgating regulations embodying the site
ownership requirement, NRC has determined that federal or

state ownership is necessary to protect public health and

safety.!

Current NRC regulations for the land disposal of LLRW,
found at 10 C.F.R. 61, were first proposed on July 24, 1981.
46 Fed. Reg. 38,081 (July 24, 1981). 1In the preamble
discussing the proposed LLRW requirements, NRC explained the
site ownership requirement as follows:

Federal or State government ownership of land
for disposal of waste at a land disposal
facility has been a requirement in the
Commission's regulations (10 C.F.R. 20.302)
since the inception of commercial disposal
operations. This reguirement is being
cont.nued to assure adequate control of the
disposal site after closure and to reduce the

'DOE is not reguired to accept eite ownership under 42 U.S.C.
§ 10171. 1Instead, NRC regulations require that arrangements be made for
acceptance of site ownership prior to licensing in order to preclude DOE
from refusing to accept title at closure. See 10 C.F.R. § 61.14,
Envirocare's failure to seek such an arrangement, particularly in light of
Utah's refusal to accept title, is difficult to justify.
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potential for inadvertent intrusion. (See

§ 61.59.)
46 Fed. Reg. 38,085 (July 24, 1981). However, the reguirement
that the site be located on federal or state land was part of
the Atomic Energy Commission's (AEC's) original program for

regulation of commercial LLRW disposal sites established in

February, 1961. NRC Draft Environmental Impact Statement on
10 C.F.R. Part 61 “"Licensing Requirements for Land Disposal
Radiocactive Waste" NUREG-0782, Vol. 2 (1981) at p. 1-9
(hereafter "NRC DEIS").

As is evident, site ownership is specifically designed to
reduce the possibility of inadvertent intrusion into the waste
site over the extremely long time frames that radioactive
waste remains hazardous and to ensure that some responsible
public entity maintains control over the site well after the
time a private corporation may have ceased to exist. These
concerns are undeniably concerns that directly relate to

public health and safety.

In its draft environmental impact statement for the Part
61 LLRW regulations, NRC further explained the rationale
behind the site owne2rship requirement. According to NRC:
Probably the most significant concepts for
long~term passive institutional control
measures are those of control of the land by a

governmental organization, land-use
restrictions in the form of titles or deeds,
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and multiplicity of records. As civilizations
have evolved over the centuries, societies have
characteristically erected superstructures
(governments) to perform services -- for
example, protection of life, health, and
property -- which are less conveniently
performed by individuals. Among the function
performed by governments are control of titles
to and uses of property. Placing the long-term
control of a disposal site into the hands of a
government organization helps to ensure that
such motives as profit and loss do not lead to
possible abandonment of the property, or sale
for inappropriate uses.

Id. at 4-49.

And, again, in the NRC DEIS explaining this requirement,
NRC stressed that site ownership is a key element in the
overall system of institutional controls designed to protect
public health and safety. According to NRC:

By permitting use of federal or state land or
accepting title to the land, the government
agency has accepted responsibility for
long~-term institutional control of the
site . . . . For most land disposal
facilities, reliance is placed on the
institutional control and without it the public
. s o x 4N
view of the reliance on institutional controls
and the potential need for reassessing the
control program, licensing for landowner was
judged necessary for the Commission to fulfill
its responsibilities.

* ok &

The option selected is transfer of the site
license to the site owner [i.e., the federal or
a state government] . . . . Active
institutional care '

the public health and safety for a finite

period.
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NRC DEIS at 8-6 - 8-8 (emphasis added). NRC's documents,
therefore, demonstrate that public health and safety concerns

lie at the heart of the site cwnership requirement.

Utah has exempted the Envirocare facility from the site
ownership requirement under Utah Admin. R. 313-12-54, which
provides Utah with authority to grant exemptions or exceptions
"as it determines are authorized by law and will not result in
undue hazard to public health and safety . . ., ." Id. Utah's
rationale for granting this exemption flies directly in the
face of this provision and relevant federal regulations. Utah
claims that the site ownership requirement is not "directly
related" to public health and safety. This claim is not
explained or justified by Utah and cannot withstand even

minimal scrutiny.

The primary, if not exclusive, motivation behind
requiring federal or state governments to burden themselves
with site ownership is to protect public health and safety for
as long as institutionally possible. The clear command of
NRC's regulations, preambles and relevant Environmental Impact
Statements is to require state or federal site ownership at
LLRW sites. 1In spite of this fact, Utah has taken away with

one hand what it promised to give with the other: by waiving
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"on its own iniciative" a clear requirement it agreed to

promulgate (and did promulgate) in its own regulations.

LLRW is currently being received at the Envirocare site
in Utah. Under the staus quo, it will remain there as a
potential hazard to public health and safety for the next
several hundred years and without adequate assurance of future
government involvement or control. NRC must act to correct

this situation.

NRC has an obligation to protect public health and safety
in Utah under the Atomic Energy Act. Although it has
delegated this responsibility to Utah, it retains an
obligation under the law to make sure that Utah's program is
"compatible" with the federal program. See 42 U.S.C. § 2021.
Where NRC has promulgated a rule designed to protect public
health and safety, it cannot allow an agreement state to waive
such a rule by simply deciding that the requ -ement is
unnecessary. NRC jeopardizes its own credibility and the
integrity of the agreement state program by allowing this
situation to continue. Unless NRC is willing to contradict
its own previous positions and characterize the site ownership
as a mere procedural reguirement that may be waived at will =--

thereby essentially abandoning the site ownership requirement
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entirely -- it must suspend or revoke Utah's agreement state

program in order to protect public health and safety.

Finally, Utah's last excuse for not requiring site
ownership -- that a "sound" surety arrangement exists -- is
unjustified and inconsistent with the federal program. As NRC
is well aware, site surety and site ownership are two distinct
requirements: both are necessary to protect the public health
and safety. Site ownership is reguired to assure long-term
site care by a responsible government institution. The
governmental institutional care program includes physical
control of site access, environmental monitoring and custodial
care of the disposal units. See Utah Admin. R. 313-25-28.

The responsible government institution is expected to perform

these tasks. Id.

In contrast, site surety requires a site operator to
provide funds to pay for site closure and for government
control following closure. See Utah Admin. :. 313-25-30, 31,
32. 1Indeed, one of the criteria for transfer of title and
custody of LLRW to DOE under the Nuclear Waste Policy Act is
that it be "without cost to the Federal government." 42
U.8.C. § 10171(b) (B). Because there is no requirement or
assurance that a private corporation will exist after 50-100

years, site surety cannot substitute for government ownership.
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For this reason, 10 C.F.R. § 61.63 expressly addresses
"Financial assurances for institutional controls," to assure
adequate funding during the period of not more than 100 years
following transfer of control from the licensee to the
governmental owner of the site. See § 61.59(b). Federal or
state site ownership constitutes the best institutional bet
that regardless of funding, some entity will be present to

take long-term responsibility for the site.

Moreover, site surety at the Envirocare site is a paltry
$779,000. Attachment A at 10-1. Utah documents indicate that
this amount will cover only the cost of disposing of LLRW
still in storage at the time of site closure and the costs of
30 years of post-closure monitoring. gSee Attachment A at
10-11. After 30 years, the surety will not provide money for
on~going site control and surveillance. By comparison, US
Ecology has posted more than $20 million in site surety for

its Richland site.

Utah cannot _'redibly claim that placing $779,000 in
escrow ensures that Utah's public health and safety will be
protected over the next 100 years and beyond, especially if
there is no state or federal site ownership. Utah's illegal
waiver of the site ownership requirement cannot be justified

so easily. By existing standards Envirocare's site surety
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arrangement would probably be insufficient even if federal or
state site ownership did exist. 1In the absence of federal or
state site ownership, it is clearly insufficient. 1Indeed, in
the absence of federal or state ownership if surety were to be
considered an adequate substitute, presumably it would have to
be several times larger than ordinary. Envirocare surety is
not even sufficient by average standards, and it certainly is
not large enough to take the place of site ownership over the
100~year and beyond post-closure time frame contemplaged under

10 C.F.R. § 61.

Utah's failure to require site ownership at the
Envirocare facility has already had a serious impact on the
overall LLRW regulatory system. Other states (such as
Nebraska) that are seeking to site LLRW facilities, have used
Utah's example to argue that federal or state site ownership
is not required. Similar issues have come up in California.
Prior to Envirocare, all LLRW disposal sites, including all of
US Ecology's sites, were subject to state or federal site
ownership. Any state that is considering the siting of a LLRW
disposal site will naturally seek to avoid accepting title to

the site.

Site ownership provides important protection against the

real possibility of site abandonment. Although Utah has
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suggested that it would be responsible for the site in any
event, such a claim cannot be relied upon. That claim seems
somewhat hollow when in the same breath the state has
indicated it has no authority under state law to assume title
and custody of the Envirocare site. It is possible that if
the site were abandoned, it could become a superfund site.
This would mean, of course, that all of the generators who had
relied on NRC stewardship to assure adequate site controls
would be in the position of having to pay again for site
closure as potentially responsible parties (PRPs). And, Utah
although likely a PRP, would be shifting the burden to others
by virtue of its decision to waive the NRC and Nuclear Waste

*olicy Act's requirements.

US Ecology has complied with the site ownership
requirement at all its sites at considerable expense. Ucah's
failure to require site ownership injures US Ecology by
providing Envirocare with an unfair competitive advantage
gained through violation of applicable law. This failure
jeopardizes the long-term public health and safety in Utah and
undermines public confidence in both NRC and the LLRW disposal
industry. NRC cannot justifiably allow this situation to

continue.
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For these reasons, US Ecology hereby requests that NRC
take any and all actions that are necessary and appropriate
under the law to ensure that Utah and Envirocare comply with
applicable site ownership requirements. ... accordance with
Judge Bryan's recommendations, US Ecology urges NRC to act on
this petition as quickly as possible. In the event that NRC
determines that further information is necessary or desirable,
US Ecology would be pleased to cooperate.

Respectfully submitted,
o p——

>
Anthony pso
PERKIN
Suite 800
607 Fourteenth Street, N.W.

Washington, D.C. 20005-2011
(202) 628-6600

Attorney for US Ecology, Inc.
September 2/*7 1992
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I. PROPOSED ACTION

By amendment application dated September 20, 1990, Envirocare of Utah. Inc..
requested an amendment of Radioactive Materials License No. UT 2300249
authorizinmddmonll types of radioactive waste for disposal st its Naturally
Occurning Radioactive Maternals (NORM) waste dispouﬁiu. The proposed
amendment is to authorize the licensee to receive and dispose of certain byproduct,
source, and special nuclear materials in specified limited concentrations.

Ll. BACKGROUND INFORMATION

In February 1988, a license (Radioactive Material License No. UT 2300249) was

issued by the Utah Bureau of Radiation Control (UBRC) to Envirocare of Utah, Inc..
(the licensee) authorizing the licensee to dispose of NORM by land burial at a desert
location 85 miles west of Salt Lake City, Utah. (These are radioactive materials not

regulated by the Federal Atomic Energy Act of 1954, as amended.) Conceptually, the
radioactive wastes for disposal include:

1. Contaminated soils and structural debris from remedial action activities
undertaken by various state or federal agencies.

2. Industrial processing wastes where enhancement of NORM had occurred
to the point when it was desirable or mandated that it be placed in a
regulated disposal facility; or

3. Other mill processing tailings, etc. as appropriate.

Physically the wastes are dry, i.e. no free standin water isrrmitu,d in the sh.ipfmg
container, and sandy soil like in texture. Also included for isposal are structura

debris such as concrete, asphalt and other buﬂding materials. As previously
mentioned. the radiologic constituents are those that are naturally occurming in the

o
biosphere, the most abundant being primordial uranium and thorium and Lgeir decay
products

The engineerinﬁ design employed by the licensee is above grade embankment.
anchored into the surrounding native soils by a seven (7) foot deep excavation This
design is a modufication of a U.S. Department of Energy/State of Utah design used to
permanently dispose of 3.2 million yards of uranium mill tailings for a Salt Lake City
abanduned uranium mill site. The bottom of the excavation is scarified and
compacted to form a leachate baimier (liner). The entire complex will be covered with

nalive soils as a radon barrier and rock-riprap for an erosion as well as 8 human
intrusion barrer.

In accordance with the licensee's spplication and the UBRC rules, the licensee has
implemented personnel and environmental monitoring programs intended Lo
demonstrate r:(u.hlory compliance and that neither the employees nor the Jocal
environs are affected in any adverse manner by the license activities. (Copies of the
environmental monitoring reports and personnel monitoring data are available at the

UBRC.) To date, po upward trends in occupations] radiation doses or releases from
the site, have been poted.




I CUNAENT STATUS OF DISPOSAL AC (TVITIES

A. of December 31. 1990, the licensee has received and dis, ed of waste from
industrial and fovernmen i agency generators. The ttal volume of wastes involved
is approximately 1.22 x 10° cubic yards.

IV. REGULATORY AUTHORITY

Public Lew 8G-373, dated September 23, 1959, amended the Atomic Energy Act of
1954 by the addition of a new Section 274, * Cooperation with States.” The amended
Act provides a role for the states in the regulation of nuclear materials and a
statutory basis under which the U.S. Nuclear Regulatory Commission (NRC) would
discontinue and the states could assume, through agreements, certain NRC
regulatory authority. The mechanism by which o state assumes such responsibilities
is ar Apveemnent between the NRC and the Governor of the state. Before a state can
become an "Agreement State,” the Governor must certify that the state has s
program for the control of radiation hazards adequate to protect the public health and
safety. In addition, the NRC must determine that the state's program is in accord
with the requirements of Subsection (o) of Section 27 and is in all other respects
compatible with NRC's program for the regulation of the materials covered by the
proposed agreement, and is adequate to protect the public health and safety with
respect to such materials.

On March 29, 1984, the Governor of Utah signed an agreement with NRC for the
assumplion of regulatory authority for byproduct material, source material, and
special nuclear material in quantities not sufficient to form a critical mass. At that
time. the agreement between the State and NRC did not include the authonity for
Utah to regulate low-level waste disposal of materials Listed above in permanent
disposal facilities. The State agency which has the responsibility for regulating the
use of radioactive materals is the Bureau of Radiation Control in the Division of
Euvironmental Health of the Department of Health. In May 1990, an amended
agreement was signed between the NRC and Governor of Utah, granting authonty to
the State for Licensing land disposal of source, byproduct and certain quantities of
special nuclear matenal.

In coni'unction with the amended agreement, the State committed to conducting
formal reviews of any application for low-level waste disposal by utilizing the
idance found in NRC publication NUREG 1200 “Standard Review Plan for the
view of 8 License Application for a Low-Level Radioactive Waste Disposal
Facility.” The applicant would be asked to follow guidance in NUREG f;’99
“Standard Format and Content of a License Application for a Low-Level Radioactive
Waste Disposal Faaility.” .

Because the Envirocare smendment application request is for radicactive wastes
containing byproduct or source material as contaminants, additional or different
siting or design criteria and sdditional applicstion of Utah Buresu o ation
Captro e Envitocare NORM

isposal operations. cally, the procedures, rules and crileria Tor nse
wiremnents for nmlpou: of Radioactive Waste™, R447-25, are required as part
of the application review process. Other less extensive. but none the less important
rules would also be applied as part of the review process.




V. REVIEW SCOPE

The proposed amendment was evaluated against the Utah Radiation Control Rules in
articular but, not limited to (1) “Standards for Protection A‘fainst Radistion”
447-15, and (2) " Licensing Requirements for Land Disposal of Radioactive Waste"

R447-25. As mentioned, the reviews were donducted in accordance with

NUREG-1200, Standard Review Plan (SRP) and it is referenced throughout the

Safety Evaluations. Additionally, reviewers used other NUREG publications, NRC

regulatory guides and industry wide reference materials.

Because the Envirocare facility is located on a section of land for which an
Euvironmental Impact Statement had been prepared (USDOE/EIS-0099 F, Remedial
Actions at the Former Vitro Chemical Company Site South Salt Lake County, Utah,
July, 1984 and because the facility has been operational for approximately three
years, the safety evaluation review emphasized hydrology, geology, and seismicity of
the facility site. the engineering and design of the disposal embank nents/cells, the
potential radiologic impacts of waste disposal, and the licensee's raa stion safety
program.
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CHAPTER 1
GENERAL INFORMATION

CONCLUSIONS OF THE REVIEW/Utah Bureau of Radiation Control
Section 1.1 Introduction

The general information supplied by the licensee has been reviewed by the stafT in
accordance with the guwidance in the SRP Section 1.1. The applicant has previously
rmw‘ded similar generic information for the issuance of the current NORM disposal
icense. This material coupled with the@BRC! high level of active familiarity
provides the basis for the conclusion that the ‘hn
information required by R447.25 is available.

Section 1.2 General Facility Description

The general information necessary to evaluate the overall facilit design and layout
has been evaluated. The licensee has ldoquatel{ described the facility and its various
functions such that the reviewers have an overall understanding of the facility.

Section 1.3 Schedules

This review and safety evaluation is for an amendment to the existing license. The
Envirocare facility has been operational fo: approximatelyghree (3) years. Therefore.
sl ules for design aud construction are not, relevant.

Section 1.4 Institutional Information

In November 1987, the UBRC granted an exemption to a rule, URC-24-135 (currently
R447-15-302)t0 S.K. Hart Enineen'ng (currently Envirocare of Utah). The effect of
the exemption was to permit the development of s NORM disposal site on privately
vrned property. This action was taken pursuant to the applicant's request for such
an exemption. For the following reasons, the exemption was granted:

ical, financial and institutional

1. The Utah Code does not provide for State ownership of this type of facility and
it would require legislative action to amend the Co\re.

2. The Utah Bureau of Solid and Hazardous Waste Management siting
requirements stipulate private ownership. fherefore, a precedence factor was
‘taken 1nto account.

8.  .Itis believed that the ownership issue does not necessarily relate to issues of
prolection of the public health and safety.

4 The recognition that, ultimately (upon failure of all other controls), the State
would be responsible for any public health related problems that might occur.

5. The belief that an undisputable surety arrangement for iong term monitoring
and maintenance would provide for public safety and health

1-1



The Envirocare reque. vas pursuant to URC.12.125 (cu. wntl R447-12.54) which
states that the UBRC can grant exemptions or exceptions o rules “as it determunes
are authorized by law and will not result in undye hazard to public health and safety
or property”. The exemption continues to be in efTect.

In 1988, new rndjitiqn control rules went into effect relevant to the Eovirocare
amendment application. Specifically, R447-25.9(2) states:

“Where the proposed disposal site is on land not owned Ly the

federal or a state government the apph‘cant shall submit evidence

that arrangements have been made for assumption of ownership in

{:e by the federal or a state agency before the Buruu issues a
cense,

In March 1991, in accordance with R447.12.54, the UBRC granted an exemption, on
its own initiative, to Envirocare re nrdindR“7-25-9(2). The principle reasons for
providing the exemption are: () the Utah Code does not provide for the "assumption
of ownership” by the State; (2) the ownership issue does not directly relate to issues
of public health'and safetv: and (3) there exists a sound surety maniement which
provides for monitoring and maintenance of any items relatx’ngg Lo public health and
safety. Therefore, Envirocare is in compliance with R447.25.9.

Section 1.5 Materials Incorporated by Reference

The stafl has reviewed the materials, information or documentation that has been
incorporated into the Safety Analysis Report (SAR) by reference. The materials have
been evaluated as to their relevance within the intended context. These materials
are generally acceptable or appropriate for the topic for which they were incorporated.

Section 1.6 Conformance to Regulatory Guides

As part of the detailed technical evaluations of various sections of the SAR. the stafl
has utilized varous documents to provide guidance for the reviews. Likewise, the
Envirocare staff has utilized some of the same guides to prepare the SAR
Accordingly the stafl has evaluated the licensee's conformance to regulatory guidance
or where, the guidance has been supplanted by an lppmfn'atc alternative, the
alternative has been evaluated. The stafT is not aware of any non-conformance with
regulatory guidance.

Section 1.7 Summary of Principa! Review Matters

The licensee has identified. in part, significant licensing issues for their amendment
request. Other major licensing issues were identified by the stafT reviewers.
Envirocare has obtained technical assessments of these issues for submission and
review by the UBRC. The applicant has in many instances resolved these matters or
as a_conjnion of the licenge will be required to resolve Any open items as part of a
tompliance schedule.

In particular, significant review matters included those involving geotechnical and

groundwater hydrologic issues. Other iroportant but less significant issues included
waste handling and storage and concentrations of radionuclides in waste for disposal

1.2
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CHAPTER 2
SITE CHARACTERISTICS

CONCLUSIONS OF THE REVIEW/Utah Bureau of Radiation Control
Section 2.1.1  Site Location and Doacn'];lion

The stafl has reviewed the site location and description information submitted by the
licensee in accordance with the requirements found in R447-25-5 and 6. The
ii-formation is found to be adequate.

Section 2.1.2  Population Distribution

The stafl has reviewed the data submitted relevant to population distribution. The
stafl concludes the data is acceptable and accurately reflects the current population
dis*ribution in the vicinity of the site. Similarly, data regarding population growth
accurately reflects the expectation that any growth will occur at population centers
30-50 miles from the Envirocare site. Furthermore, recent actions taken by the Local
County Commission have designated the Envirocare area as part of a hazardous
waste industrial zone.

Section 2.2 Meteorology and Climatology

The stafl has reviewed the information presented regarding site meteorology and
climawlos-y. (This dats was derived fiom an Environmeutal Iinpact Statement
performed by the U.S. Department of Energy for the siting of a uranium mill tailings
remedial action disposal site. The mill tailings disposal site is within the section ofg
land owned by Envirocare.) The reviewers conclude the data is accurate for the
purposes of determining the effects of precipitation on “structure loadings” and are
suflicient to meet the general requirement stated in R447.25.7.

CONCLUSIONS OF THE REVIEW/Utah Geological and Mineral Survey
Section 2.3.1 Geological Site Characterization

The geologic site characterization for the Envirocare low-level waste disposal facility
has been reviewed according to SRP 2.3.1. The geology and seismology of the
proposed site have been adequately characterized, modeled. and ana yzed to ensure
that the long-term performance objectives of R447-25-19 through 22 are met as
required in R447.25-23(1xa). The tectonic and geologic processes and seismic activity
do not occur wath such frequency and to such an extent that they significantly afTect
the ability of the disposal site to meet R447-25.19 through 22 as required in
R447-25.23(1xh) and ().

Section 2.3.2  Seismic Investigation

The information on the seismic investigation for the Envirocare low-level waste
disposal facility has been reviewed according to SRP 2.3.2. As a result of this review.
the following conclusions are reached:

1. The seismologic information provided by the applicant is adequate. and no
capable faults exist at the site that would adversely affect the safety of the
Site.

2-1



2. The design-b. s earthquake is adequately defin. 4. and the potential for
amplification is addressed.

3. lAhdeq_\::u geophysical investigations have been carried out to characterize
e site.

The applicant has met performance objectives in R447.25.19 through 22 and the
technical requirements for land disposal facilities in R447.25-23(1xh) and (i).

CONCLUSIONS OF THE REVIEW/Utah Bureau of Water Pollution Control
Section 2.4.2 Groundwater Characterization

1. Quality Control Program - The uality control program focuses on both
monitoring well construction and groundwater quality sampling. The stafT
is unable to draw any conclusions, at this time, regarding these issues.
However, all monitoring wells used in the groundwater compliance
monitoring network will be required to be constructed in accordance with
the EPA RCRA Groundwater Technical Enforcement Guidance Document
(TEGD), see license requiremexats in Appendix B, Part | E 2(g). An
spproved groundwater sampling quality assurance plan will also be
required before construction of the disposal facility to assure quality control
of all groundwater quality compliance monitoring data, see license
requirements in Appendix B, Part 1 H 1.

2. Pre-operational Monitoring - The staff has concluded that e-Operational ,
monitoring is incomplete at this time, and cannot be finished until the site
hydrogeologic characterization is complete (as required in Appendix B, Part
I H 3 of the license). Consequently, after the hydrogologic report is
complete and approved by the Executive Secret , Envirocare will also
complete a one-year rn‘od of groundwater sampling of the compliance
monitonin wel.l’s' to determine background groundwater quality (see
Appendix B, Part I H 5 of the license). This one year sampling period will
begio as soon as possible after the construction of each copliance
monitoring well and before the receipt of any waste a\ . Se scility. As s
result of this sampling, the iroundwaur rotection levels found 1n
Appendix B, Part 1 C of the license, may be later modified.

3.  Groundwater Flow Modeling of the Saturated and Unsaturated Zones - The
staff believes the site is capable of being characterized, modeled, analvzed,
and monitored for groundwater flow, but is unable to confirm such until the
site hydrogeology is fully characterized (see License. Appendix B, Part | H
3) and the flow models are submitted and verified, as per license conditions
in Appendix B, Part ] H 8.

4. Groundwater Contaminant Transport in the Unsaturated Zone -
Unsaturated transport analysis has been conducted by the applicant and
reviewed by the stafl. Envirocare has estimated the vadose zone transport
time ofeaci of the contaminants to be disposed of in the LLRW
Embankment by use of a subroutine in the EPA model PATHRAE
(Low.Level and NARM Radioactive Wastes, Model Documentation
PATHRAE-EPA Methodology and Users Manual, EPA 520-1.87.028,
December, 1987). The stafl have reviewed the portion of the PATHRAE
code used in the analysis and found it to be a vertical. one dimensional
apalytical solution based primanily on the retardation of contaminant
tugration and the advective flow of groundwater. The mode! slso assumes
& uniform moisture content in the vadose zone both in space and time,
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i.e..the moc ignores permeability hysteresis. _ is assumption may be

conservative if the moisture content is usiﬁ_ned to be relatively high' The

model does not account for dispersion or di

usion of contaminants in the

vadose zone, consequently the velocity of the predicted contaminant front is
sqgmewhat underestimated.

The stafT reviewed the inputs used in the PATHRAE model, and found the
distribution coefficient, Kd, usea for each of the contaminants to be
conservative, each being near the low end of the ranges ns_omd in
technical literature, thereby minimizing the retardation effect. For
contaminants without litersture values, o conservatively low value of 5 was
selected for the PATHRAE model. However, one exception was noted !
mercuri. whose Kd was assigned as 10,000 in the el, though

e

researc

rs at Clemson University have suggested values between 100 and

1,000 sre more apéropriate (draft interim report, Verification and

Sensitivity of the

alculational Methodology Utilized in the PATHRAE

Code to Predict Subsurface Contaminant Transport for Risk Assessments of
SRP Waste Sites, R. A. Fjeld, et.al , Ciemson University, June, 1986, p.32.).
The other bydraulic inputs were also reviewed by the staiT:

(a)

(b)

(c)

(d)

A conservative value of soil bulk density, 1.6, was assumed in the
PATHRAE model. A more reasonable value of 2.12 would increase the
retardation factor and estimated travel time.

EfTective sity was assumed by Envirocare to be 20% in the

PAT mode!, & value in the range of sand sized particles. This
value may be somewhat low considening the combination of eley and
sand strata reported in the subsurface at the site. Clays typically
have {;orocm'es in the range of 40 to 70%. Consequently, to make the
calculations more conservative, the stafl recommends sn overall
estimate of 0.30 to 0.40 is probably more approdprute for effective
porosity, considen‘ns the interbedded clays and sands st the site. This
change results in a decrease in the retardation factor and ap increase
in the contaminant velocity.

Moisture content sssumed in the PATHRAE model was 23.9%, which
15 probably a realistic value considering the arid environment at the
Clive site. However, for conservative purposes a small increase to 30%
1s recommended by the stafl, which coincides with estimates made by
Delta Geotechnical in their November 29. 1989 report. This change
also results in a decrease in the retardation factor and an increase in
the contaminant veloaity.

Vertical water velocity was assumed in the PATHRAE model to be 2
em/yr (0.78 in/yr), based on calculations offered in the Delta
Geotechnical report entitled "Attachment V1.5, H drogeologic Study,
Mixed Waste Landfill Cell", dated November 29, 1989. Close review
of this report shows Delta Geotechnical based the vertical velocity on:

(1) The assumption that only 1% of the estimated 4 88 in/vr mean

annual precipitation rate resulted in water table equifer
recharge (see p.25.26 of the report), and
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(2) Es.umates of effective gorosit,v and moisture content of the
unsaturated zone of 20% and 30%, respectively.

‘StafT research indicates that the mean annual precipitation is
expected to be approximately 6 in/yr, an incresse of 1.2 in/yr over
the Delta Geotechnical. Report (J. §. Gates and S. A. Kruer, Utah
Dc:lrtment of Natural Resources Technical Publication No 71,
1981, Plate 2). As a part of & seepage analysis of the LLRW
Embankment by use of the EPA HELP model, Bingham
Environmental estimated the anpual precipitation for the period
of 1985 thru 1989 at the Clive site to be 5 94 in/yr (December 10,
1990 report). Bingham's HELP mode! analysis also predicted a
mgue rate of 0.82 in/yr (0.32 em/yr) from the bottom of the
embankroent. Though this mode! may conservatively
overestimate the seepage rate, it is important to note that it
considers severa! climatological factors and the eflect of the
rip-rep cover in ndun’.ng evapotranspiration and increasin
infiltration. Based on this seepage rate and an 2ssumed effective
porosity of 0.30 and a moisture content of 0.30. the stafr
estimated the vertical water velocity to be spproximately:

Vwe g = 8.§2cm/vr = 3.58 or 4 cmm/yr.
n's . "

This is twice the velocity used by Envirocare in their PATHRAE
predictions.

No sensitivity analvsis was conducted by Envirocare to evaluate the
effect of variability of the hydraulic parameters on the output of their
model. The rtaff did not have access to the PATHRAE mmodel, but did
build a similar mode! using the same ope-dimensional equations snd
assurnptions on an Excel spreadsheet. More conservative hydraulic
inputs were entered for soil bulk density, effective porosity, moisture
content, and vertical water velocity, an outputs were evaluated.
Based on the more conservative inputs it was determined that all
contaminacts with a distribution coefBcient of 5 or greater should take
more than 19,000 years for the advective contaminant front to reach a
water table locatcx 6.4 m below the embsnkment.

It should be noted that this analysis, like the PATHRAE model. did
not take 10to account dispersion or moiecular diffusion in its
redictions. To evaluate if dispersion was significant in the subject
ow regime the staff calculated the Peclet Number for several of the
proposed contaminants, as follows:

Peclet Number® =« Vw * d where: Vw =average linear velocity of the water
= average particle diameter
Do = diffusion coefTicient in free Liquid.

*R W.Gillaham & J. A Cherry, Contaminant Migration in Ssturated

Unconsolidated Geologic Deposits. Geological Society of America.
Special Paper 189, 1982, Figure 5.
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Diffusic.. coefficients were extracted from ', nysical and Chemical
Hydrogeology, by P. A. Domenico & F. W, Schwartz, John Wile &
Souns. 1990, p.369. Average Jumcle diameter was assumed (o be silt
sized. an average of clay and sand, and equel to 1/16 mm or 0.00625
cm. Average velocity of the water was assumed to be the 4 cm/yr (1.27
X 10-7 co/sec), as derived above.

PATHRAE  Free Liquid

Distnbution Diffusion

CoefTicient, Coeg‘m'?t. Do
cm

Contaminant Kdimlgm) (10 /sec) Peclet Number
Potassium-40 5 19.6 405x10.5
Strontium-90 8 7.94 1.00 x 10-4
Chromium-51 40 5.94 134 x104
Radium-228 100 8.89 8.93x10.5
Cesium-134 500 20.7 3.83x10.5

Comparison of these values with dats provided by Gillaham and Cherry
indicates that at values of Peclet Number below 2.0 x 10-2 molecular
dufusion dominates the transport of contaminants. Sensitivity analysis was
conducted by the stafl on these Peclet Number calculations, Based on this
analvsis it was determined that the Peclet Number only slightly exceeded
the 2.0 x 10-2 limit only when the average linear velocity reached 20 em/yr
(1 order of magnitude higher), and particle size reached 2 mm (coarse
sand). Both of these scenarios are very unlikely at the site. Therefore,
based on this analysis mechanical dispersion is not considered a sifn.i.ﬁcant
component of contaminant transport at the LLRW embankment. This even
applies to those more mobile contaminants with a low distribution
coefficient such as Strontium-90 and Chromium-51, as seen above.

DifTusion transport simulatinns were made by both Envirocare and the
stafl. Ope-dimensional simulations, based only on diffusion. were
conducted by the stafl by use of an Excel spreadsheet and a table of beta
and the complimentary error function (Domenico & Schartz, 1990, p.637)
Constraining assumptions included saturated conditions across the 6 4 m
distance to the water table, a tortuosity of 0.67. Groundwater Quality
Standard of 26.66 pCi/l, and an initial leachate concentration of 2400 pCil.
This simulation showed that sole diffusive transport of Cesium-134, a
puchde with » high diffusion coefficient, would cause the water table at 6.4
m below the site to exceed the Groundwater Quality Standard after 72.3
years (C/Co = 27/2400 = 0.0111). However, when the model was modified to
account for the apparent diffusion coefficient caused by retardation by
dividing the effective diffusion coefficient by the retardation factor (Da =
D'd/R « Do*T/R, where T = 0.67 and R = 16,800 (Kd = 500)), to sccount for
retardation of the Cesium: the time necessary for the Cesium concentration
at the waler table to reach the Groundwater Quality Standard was in
excess of 1,218,300 years.

The staff also conducted a one-dimensional diffusion transport simmulation
with retardation for 8 worse case nuclide. Potassium-40 was found to be »
worst case nuclide because of its relatively high diffusion coefficient (19 6 x
10-6 em2/sec) and low distribution coefficient, Kd = § ml/gm. In fact, of the
five nuclides that shared the lowest Kd value for the rrmmod waste
constituents, Potassium-40 had the longest half-Life (1.3 x 109 years), and
consequently could be considered as a stable nuclide for the time domaw of
the model, effectively negating any effect of radioactive decav. Using the
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same contro. .g assumptions mentioned above, scluding a Groundwater
Quality Standard of 48 pCi/l and an initial leachate concentration of
1,930,000 pCi/l. the model showed that Potassium-40 concentration at the
water table below the site would exceed the Groundwater Quality Stspdard
only after 4,687 years (C/Co = 48/1,930,000 = 0.00189). The stafl considers
these simulations to be conservative based on the follewing factors:

(1) The assumption of saturated conditions in the subject domain has over
estimated Sxe tortuosia; factor. Unsaturated conétiom would
significantly decrease the tortuosity factor, possibly by more than an
order of magnitude. Sensitivity anslysis conducte bK the stafT on the
one-dimensional model without retardation showed that this
relationship was inversely roportional, i.e., a decrease in the
tortuosity would increase the resulting time by a proportional
amount.

(2)  The models did not account for decsy of the radionuclides. Such deca
would significantly reduce the initial concentration at the source, anc{
the concentration of the nuclides in the diffusive flux with the passage
of time. This is a significant factor for short-lived radionuclides, which
make up a majority of the waste disposal inventory.

In summary, hoth the PATHRAE mode! and the mode! used by the staff
show that the advective contaminant front of the proposed contaminants
should take in excess of 19,000 years to migrate to the water table below the
LLRW Embankment, based on & water inﬁﬂn&ion rate estimated by the
EPA HELP model and estimstes of average effective porosity and
saturation. Based on these same hydraulic assumptions, it 1s apparent that
molecular diffusion is the dominant mechanism of contaminant transport
through the unsaturated zoze. Diffusion transport analysis with
relardation has shown that Potassium-40, a worse case radionuclide, will
take in excess of 4 687 years for the contaminant front to cause the 6.4 m
water table to exceed the Groundwater Quality Standards.

Saturated zone contaminant transport modeling was not conducted by
either Envirocare or the stafl. This modeling was found to be unnecessary
in that the unsaturated zone contaminant transport analysis has
demonstrated that the concentrations of the contaminaats in the waste. as
authorized by the licerse, will not cause the water table below the LLRW
embankment to exceed the Groundwater Quality Standards for & period
which exceeds the 500 year minimuro time criteria specified in NJ‘REG
1200. Any additional contaminant transport modeling of the saturated zone
would show only that longer periods of time would be necessary for the
contaminant front to exceed the Groundwater Quality Standards at a given
horizontal location in the water table aquifer.

Groundwater Intrusion and Fluctuation - Water level monitoring in 13
exsting wells (SC series) in Section 32, T.1S., R.11W. between September
22,1981 and November 7, 1989 demonstrate the water table has risen an
average of 1.65 ft., with a maximum rise in well SC-3 0306 & Thoufh
regular Tururly or monthly data has not been consistent] y collected from
these wells in » single water year to assess seasone! fluctuation, the stafl
beleves that the randomness of the measurements and the long period of
data collection over a time of high regional precipitation would make these
values somewhat representative of the maxymum seasopal fluctustion the
waler table would experience in a single water year,
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Water level . .usurements made on December av, 1990 in wells found
closest to the proposed site (within &pproximately 800 ft. of the proposed
cmrl;ankmenu Place the water table at the following depths below ground
surface:

_ Ground
Well/Piezometer Elevation (f) Water Level Depth (1)
GwW.2 4277.65 29.29
Gw.n 4276.22 27.70
Gw.12 4276.31 27.91
GW.13 4276.71 28.31
I.2(N) 4276.62 28.42
1.2(8) 4276.63 28.63
1.3-30 4277.24 29.71
Average 4276.77 28.57

As can be seen, the average depth to water table was below ground surface
28 57 feet. Based on the proposed design, the bottom of the Jower cley Lner
will be located approximately 8 feet below grade. This results in a 205~
foot separation between the base of the bottom clay liner and the average
water table elevation of December 13, 1990

The staff agrees with Envirocare's submittal of December 26, 1990 which
predicted about a 4 foot rise in the local water table, provided regional
climatic conditions maintained the level of the Grest Salt Lake below 4217
fi. amsl. The lake has reached or exceeded this level at least twice in the
last 3,000 years; once within the last 400 years, based on archeological
evidence. The lake mag have also spproached the 4217 fi. level during the
Little Ice Age (1670-1700 A.D.), based on paleoclimatic mwodeling (Currey,
DR.etal 1984, Major Levels of Great Salt Lake and Lake Bonneville.

Le lake reaches or exceeds the 4217 fi. level, the shore

water table, however, both the stafl and Envirocare agree it will be greater
than the 4 foot rise referenced above and may be as great as 10to 12 ft.
above normal water table conditions. Based on these estimates and
assumptions it appears that the waste disposal is not in the zone of water
table fluctuation and that groundwater intrusion into the waste at some
future date should not occur.

Surface Discharge - based on low tgpognﬁhic and apparent groundwater
hydraulic gradients in Section 32 (T .15.. 11W.), and fence diagrams of
subsurface stratigraphic units found in the vicinity. provided hy Envirocare.
the stafl has concﬂs ed that the hydrogeologic units used for disposal will
not discharge groundwater to the surface within the disposal site.

However, if the in the unlikely event the level of the Great Salt Lake were
to exceed 4217 Nt amsl, and the local water table rises by 12 feet,
groundwater beneath the disposal site mazv eventually discharge to the
surface in an srea located spproximately 2 miles west of the disposal site in
Section 36, T.1S. R. 12W., st an approximate elevation of 4260 fi.
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'CONCLUSIONS OF 1 % REVIEW/Utab Geological and . neral Survey
Section 2.5  Geotechnical Characteristics

The geotechnical characteristics of the Envirocare low-level waste disposal facility
have been reviewed according to SRP 2.5. The objectives of the review were to ensure
that: (1) the scope of the geotechnical and geophysical field investigations and
laboratory and field testing are adequate; (2) the interpretations of the data to
develop typical soil layering, typical cross-sections. an design parameters used in the
design are reasonable and conservative; and (3) the geotechnical characterization of
the sile meets the guidance and acceptance criteria in SRP 2.5.

The following information was determined during this review:

1. The geologic characterization of the site addresses the potential for
surface or subsurface subsidence at the site, the instability of soil because
of mineralogy, and the history of deposition and erosion of soil deposits.

2. The design-basis seismic event is adequately defined by parameters such
as magnitude and acceleration.

3.  The geotechnical and geoghysicnl investigations conducted to
characterize the site and borrow materials are adequate in scope.

4. The static and dynamic engineering properties of various materials used
in the analysis and design of the facility are based on adequate field and
hbo:iatory testing and a reasonable and conservative interpretation of the
test data.

5. The groundwater conditions such as the position of the groundwater
table, the extent of its fluctuation, and the presence of artesian conditions
have been defined on the basis of adequate investigation.

6. The selection of the properties of fill borrow material was based on an
adequate exploration and testing program.

-1

Site stratigraphy and design parameters used in the design are a
reasonable and conservative interpretation of the data.

The geotechnical site characterizations in the license amendment application provide
the basic data needed to determine if the disposal facility meets the performance
ohjectives stipulated in the regulations, thereby satisfying the requirements of
R447.25-7(1), R447-25-11(6), and R447-25-23(1).

CONCLUSIONS OF THE REVIEW/Utah Bureau of Water Pollution Control
Section 2.5 Geotechnical Characteristics

Groundwater Conditions - the stafl has determined that the d)olition of the water
table and the extent of its seasonal and potential long-term fluctuation have been
adequstely estimated by Envirocare and reviewed by the stafl. Artesian conditions
have not been discovered at the site, though two separate piezometer neste at sites
I-1 and I-3. may have located a small upward vertical hydraulic gradient, based on
measurements made on December 13, 1990 and January 2, 1991. At site I-1. located
approxitnately 800 feet southeast of the proposed disposal site, the deeper (100 f )
prezometer measured a head which sveraged 0.84 feet higher than the shallow (30 i1 )
piezometers. A site 1.3, located approxamately 400 feet north of the disposed site, the
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deeper (100 ft.) piezon. .er recorded heads Which average. J.63 feet above those
Mmeasured in the shallow (30 R.) piezometer. Though rather inconclusive a¢ this time,
further studies will more accurately define vertical hydraulic gradients at the site,
see License, Appendix B, Part | H (d and e).

Section 2.6 Geochemical Characteristics

1.  Groundwater Geochemistry - the stafl has concluded that the description of
local groundwater geochemistry is incomplete. As a result. the license wi)]
require Envirocare to provide addition data and detail, and interpretation
to allow the stafl to arrive at ap understanding of the loca! oundwater
quality and geochemistry. This study will be completed within one year of

construction of each of the ndwater compliance monitorin wells, see
License, Appendix B, Part ! HS. ’ v

2.  Leachate Geochemistry - Envirocare has redicted the quality of the
leachate that will leave the base of the LLRW Embankment. The stafl has
reviewed this information and found it to be based on conservative
estimates of the distnbution coeflicient for each of the radionuclides and the
conservative assumption that the solutes immediately go into solution with
the leachates being instantaneously transported to the hase of the
embankment. Based on this data it has been concluded by the staff that
this leachate will significantly exceed the Groundwater Quality Standards.
Consequently. evaluation of contaminant transport issues was Decessary

fore issuance of the license. These leachate concentrations were later

use: 1? initial concentrations for the unsaturated contaminant transport
modeling.

3. Subsurface Soil Geochemistry - Subsurface soils have been characterized at
the site by Envirocare in terms gradation by the Unified Soils Classification
Systen. The hydrostratigraphic units (subsurface strata) at the site consist
rnmanly of an upper clay-silt, an upper silty sand, & middle clay-silt. and a

ower sand, in descending order. Review of the distribution coefficients, Kd.
used in the contaminant transport modeling of the unsaturated zone, show
that the Kd values chosen for the modeling were sufficiently conservative to
address minor variation in soil mineralogy that may be present at the site.
For all of the contaminants modeled, Envirocare chose l'fd values that were
ator near the low end of the ranges reported in the technical literature.
Staff review of the literature values showed that the Kd ranges were
distributed among varying soil and rock types, with lower values dominated
bir rock and sand media (coarse ﬁuinod media) and higher values typical of
¢ af' sous (fine grained media). Review of soil logs from nearby monitorin
wells at the site shows the sbundance of clay and silts in the unsaturate

zone, as summanized below:

Linew Footage Reponed in Soil Logs
Relative . the Upper 28 feet of the Soil Colymn  Temd S

Location Sand’ Si Clay * Clay
WelNo  TuSme A% A% ALY A
12 West Margn 10 (36%) S (18%) 13 (46%) B o
12 North Margin 10 (36%) 2 (7%) 16 (57%) B e
Cw.2 East Margn 14 (50%) 0 (0% 14 (50%) A
Cw.12 South Margin 9 (32%) S (%) 14 (50%) ™ L)

* Sand reported in soil logs were consistently described as siltv and/or clavey. Clavs

and silts were simularly described as having minor amounts of sand, silt. or clay,
respectively.
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Consequently, the sta.. nas determined that the Kd valyes used in the
contaminant transport model were conservative in that they were indicative of
rock and sand or coarse grained media, while finer grained clay and silt med;a
predomiuate the unsatursted zone at the_liu. The stafT concludes that
abuncance of clays and silts at the site will compensate for error that may erise
froro minor vanations in the Kd due to variation of mineralogy of the materials
in the unsaturated zone.

No surface expression has been observed of loca) undisturbed soils which would
indicate solution failure or collapse. Consequentl . the stafl has concluded that
the possibility of unstable soils under the LLRW émblnhnent is unlikely,
especially after consideration that the facility will not significantly increase the
rate of infiltration or seepage that would occur if the facility were used for
disposal of liquids.

CONCLUSIONS OF THE REVIEW/Utah Geological and Min>ral Survey
Section 2.7.1 Geologic Resources

The informatinn on known geolngic resources near the Envirocare low-level waste
disposal faciity has been reviewed according to SRP 2.7.1. The applicart has
correctly and adequately identified known occurrences of sand and gravel near the

roposed waste disposal facility. The applicant has shown that the c‘ivesosit.s are st a
ocation so that future exploitation of those deposits is unlikely and will not result in
the failure of the %rofosed facility's performance objectives under R447-25-19 through
22 as required in R447-25-23(1X¢). No other known geologic resources occur in the
pwipkosle disposal area or region and attempts at future resource exploitation are
unhkely.

CONCLUSIONS OF THE REVIEW/Utah Bureau of Water Pollution Control
Section 2.7.2 Water Resource

1.  Future Pumrage of an On-Site Well - the stalT has concluded that the
evaluation of the effect of future pumpage of & well in Section 32, T.1S.,
R 11W. on local groundwater flow is incomrleu. Consequently, it is
unknown if such pumpage would result in failure or com liance with the
performance objectives of UAC R447-25-7. As a result, the license wall
require Envirocare to make this assessment and receive ap;roval before
construction and use of the well (see License, Appendix B, Part | H 9). Ths
work may be completed as s part of the groundwater flow modeling
required for the facility (see License, Part I H 8), or msy be completed by
use of & separate flow modeling analysis.

2. Nearby Potential Use of Groundwater - the staff has concluded that due to
poor groundwater quality of the uppermost water table agu.ifer. total
dissolved solids in the range of 19,717 (well SC-1) to §0,130 (well SC-2) mg1,
that future use of untreated groundwater from the uppermost aquifer in the
imunediate vicinity of the disposal facility will be limited to industrial uses
only. The stafl has also concluded that as long as groundwater protection
levels are met st the compliance monitoring wells that beneficial use of the
groundwater will not be sdversely impacted and that the performance
objectives of UAC R447.25-7 will be met.
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' CONCLUSIONS OF 1. E Ri VIEW/Utah Bureau of Radi..Jon Control
Section 2.8 Biotic Features

The data provided by the licensee regarding biotic features was derived from an
Environmental Impact Statement performed by the U.S. Department of Energy for
the siting of a uranium mull tailings remedial action project within the section
presently owned by Envirocare . (The effects of the Jo roject on avian,
mammalian or reptilian species or vegetation thus precedes any induced efTects by
Envirocare’s activities.) Thus, the stafl concludes t ot the licensee's relevant
information is adequate and meets the applicable requirement of R447-25.

CONCLUSIONS OF THE REVIEW/Utah Bureau of Water Pollution Control
Section 29  Site Characterization Moaitoring

1. Groundwater Compliance Monitoring - the staff have concluded that
Envirocare’s groundwater compliance monitoring system has not been
sdequately justified. For this purpose, the license will require a full
characterization of the local hydrogeolofy and description of the corpliance
monitoring system, see License. Appendix B, Part 1 E 2 and 1 H 3. These
studies and reports will be required to identify the critical pathways of
robenu'al contaminant migration and the corresponding numbers and
ocations of wells, both horizontal and vertical, required to provide reliable
warning of contaminant migration. Compliance monitoring wells will be
located as close as practical to the disposal facility in order to allow
independent monitoring of the LLRW Embankment from other facilities in
the vicinity, and to comply with UAC R448-6.6.9 A. The compliance
momtorianell system shall be complete and approved by the Executive
Secretary before receipt of any waste at the disposal facility.

2. Groundwater Samn “01 Quality Assurance (QA) - the stafT has determined
that Envirocare's GFA plan for groundwater sampling is incomplete.
Cunsequently, the license will require the submittal of a groundwater
umplmg glan that complies with the RCRA TEGD. This plan will be
approved by the Executive Secretary before any construction of the wells or
t}.)he LIL!F;\;’ Embank.ment al the disposal facility, see License. Appendix B,

art .

3. Compliance Monitoring Well Construction - All wells used in the
compliance monitoring well network shall confirm to the criteria found in
the ﬁCRA TEGD. After completion of the compliance monitoring well

network Envirocare will be required to submit "As.Built" report and well

construction diagram for each well, see License, Appendix B, Part 1 H 4.

The "As-Built" reports shall be a proved by the Executive Secretary before

any construction at the disposal facility [License, Appendix B, Part 1 E .

2()). Failure to construct the well in sccordance with the RCRA TEGD will

be a failure to mounitor, see License, Appendix B, Part 1 E 2(h).
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CHAPTER 3
DESIGN AND CONSTRUCTION

CONCLUSIONS OF THE REVIEW/Utah Bureau of Water Pollution Control
Section 3. Design and Construction .

Final Engineering Drawings and Specifications - the staff has determined
feasibility of design based on conceptual plans and preliminary drawings
However, final detailed construction e neering drawings and
specifications must be submitted for stafl and Executive etary review
and approval before construction of the disposal facility, see License,
Appendux B, Part 1 D 2.

Facility Location - the location of the facility has been established and
restricted by the permit, see License, Appendix B, Part 1 D 3. This
restriction has been placed on the licensee because:

(1)  the specified location is the only local where enough acceptable
eotechnical data was available for the Utah Geo ogical and Miperal
urvey to complete a satisfactory evaluation of the geotechnical

charactenistics of the site,

(2) the contaminant transport modeling was conducted based on depth to
lwatcr ubledand subsurface matenals data derived from the specified
ocation, an

(3) to move the LLRW Embankment to another local without reevaluation
of the geotechnical and contaminant transport issues could result in a
failure of the facility to comply with the performance objectives of
UAC R447-25.7, or the requirements of the Ground Water Quality
Protection Regulations.

Consequently. any change of the location of the embankroent. thie size of the
embankment, or aumber of embankments will require reapplication, the
submittal of supporting technical documentation, and major modification of
the Ground Water Quality Discharge Permit.

Waste Restrictions and Prohibitions - restrictions on the wastes to be
received have been imposed to ensure that the facility is operated in
sccordance with approved design and procedures. The concentrations of
radionuclides in the waste to be received will be limited by the license. Any
disposal of radioactive waste in excess of these limits in the LLRW
Embankment will require prior modification of the Ground Water Quality
Discharge Permit. Envirocare will also be prohibited from disposal of
hazardous wastes or hazardous constituents in the LLRW Em ankment,
since the design of the facility has not yet been shown to be compatible or
feasible for the disposal of these matenals (License, Appendix B, PartID 5
and 6). Any disposal of hazardous wastes or hazardous constituents will
require pnor modification of the Ground Water Quality Discharge Permit.
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4. Site Monitorung (SRP Section 3.1.4.3.10) - the stafl have reviewed
Et v rocare's proposal for site monitoring and the requirements of the Utah
Greund Water Quality Protection Rq‘iujauom. particularly UAC R448.6.6 |
and 6.4A and bave determined that the proposed term of ground water
monitoring is adequate. However, the license will require ground water
quality monitoriag from the compliance monitoring well network for as long
as the fecility requires a Ground Water Quality Discharge Permit, see
License. Appendix B, Part | E 5. This would be cxpecte! to st least equal
the active operational life of the facility and the required 30 year

post-closure monitoring period.

5.  Semi-Annual As-Built Report - the staff have determined that during the
construction of the embankment Envirocare will submit um’-muaf
“As-Built” Reports to document construction of the disposal facility in
corupliance with conditions of the license (Appendix B, Part 1 G 10). Failure
to construct the LLRW Embankment as per approved design or in & manper
inconsistent with the Construction %:aﬂhty Assurance Plan/Quslity Control
Plan will be cause for the Executive etary to conduct enforcement
action against Envirocare, see License, Appendix B, Part 1 D 8.

6. Construction Equipment - the staff have determined that some proposed
construction equipment and practices will be detrimental to performance of
the design (e.g. use of a drum roller/compactor for ciay liner or radon
barmer compaction). As result. the license will require Envirocare to
submit a C&VQC Plen and receive Executive Secretary Approval before
;%y construction of the LLRW Embankment, see License, Appendix B, Part

4

CONCLUSIONS OF THE REVIEW/Utab Bureau of Radiation Control
Section 3.1.5 Principal Design Features

The stafT has reviewed the principal design features for Envirocare's low-level waste
disposal facility in accordance with SRP 3.1. The objective of the review was to venfy
that the applicant has presented sufTicient descriptive information in an overall
disposal facility plan to provide reasonable assurance that the principal design
features will: (1) minimuze infiltration of water into disposal units; (2) ensure the
integrity of disposal unit covers: (3) ensure the structural stability of backfill, wastes.
and covers, (4) minimize contact of waste with standing water; (5) provide adequate
site drainage during operations and after closure; (6) facilitate site closure and
stabilization: (7) munimize the need for long-tern: maintenance; (8) provide a barrier
sgainst inadvertent intrusion; (9) maintain occupational exposures as low as is
reasonably achievable: (10) provide adequate mnnit.oring of the disposal site; and
(11) provide and adequate bufTer zone for moniloring and potential mitigative action

The standard review objective has been met and is supported by the finding that the
technical information required by R447-25-7(2) bas been provided. the technical
reguirements in R447-25-24(1xA) through (F) have been met, and the design
in.?ormau’on as required by other SRPs has been provided.
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‘ On the basis of its revi |, the staff concludes that the des. .ptions of the principle

design features have been clearly presented in a coherent disposal facility plan and

the K:incipal design features are acceptable. Specific design 1nformation and details
5.

ont
SRP

Section 3.2.5 Design Considerations for Normal and Abnormal/Accident Conditions

The staff has reviewed the principal design criteria for Envirocare's low-level waste
disposal facility under normal operating and abnormal/accident conditions according
to SRP Section 3.2. The objectives of the review were: (1) to verify that the principal
design criteria are consistent with the information in other sections and will support
the design analyses and results performed for the principal design features; (2) to
ensure that abnormal events or accident conditions will not invalidate 'perfomance
assessroent assumptions or result in unacceptable disposa) facility performance: and
i3) Lo verify that the design bases and design-basis natural events used for the
principal design features of the proposed facility were correct.

principal design features are addressed and evaluated under other pertinent

The stafl concludes that the objectives of the review have been met because the
applicant: (1) has clearly described theérindpal design criteria; (2) has adequately
described the relationship between the functional requirements of the principal

design features reviewed under SRP 3.1 for normal and sbnormal/sccident
concﬁaons; (3) has venfied that the principal desisn criteria ensure that performance
will not be invalidated by abnormal events or accidents: and (4) has ver: 1ed that the
principal design critena are sufficient to support the contribution of the principal
design features used for performance analyses in the SAR. -

The information provided by the applicant on principal design criteria relate to
normal conditions. abnormal conditions, and sccident scenarios is sdequate to satisfy
the objectives of the stafl review. On the basis of its review, the stafl concludes that
the miorrmtion provided gives reasonable sssurance that the disposal facility is
properly designed and wall be acceptably constructed whi ' 18ty the appucadle

10D€ 0 abjectives ' of R447-25-7(2) through (7),
447-25-8 1) thiough (4), R447-25-11 (1) through (7), R447-25-19 through
R447.25-22, R447-25-24(1) and R447-25-25(1).

Section 3.3.1 Construction Methods and Features

The stafT has reviewed the construction methods and features for the Envirocare
low-level waste disposal facility according to SRP Section 3.3.1 to ensure that the
construction methods used by the applicant will result in the long-term stability of
the disposal site and that the required construction procedures and methods will
ensure that the construction of the waste disposal facility will meet R447.25-19,
R447-25-20. R447-25-21, and R447-25.-22.

The construction procedures and methods that will be used by the applicant are
applicable to the construction features of the disposal site and are related to site
preparation. control and diversion of water, construction of dig‘poul units, concrete
and steel construction, backfilling, and disposal unit closure. The procedures and
methods to be used will ensure that the functional requirements of the principal
design features will be met.
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The site plans have cl¢ iy shown the site boundary. rest; ed zone, security area,

buffer zone. operational area. and general layout of the disposal facility. The

engineerin duwmfs have provided the necessary information for the construction of
a

the waste disposal facility at Envirocare. Construction specifications provided hy the
applicant are based on the function and design requirements of the land disposal
facihty. Compliance with the construction drawings and specifications wil! provide
sssurance that the land disposal facility will be properly constructed and will perform
its intended safety function.

The applicant bas provided the information identified in SRP 3.3.1 and in
R447-25-7(5) and (6). The construction procedures and methods that will be used by
the applicant conform with established criteria, codes, standards, specifications. and
good engineering judgment and are acceptable to the UBRC stafl. The use of these
criteria, as defined by gocd sngineering judgment and practice, and the spplicable
codes, standards, guides, and specifications (as noted below) provides reasonable
assurance that, in the event of an occurrence of 8 design-basis event or of a
postulated accident during construction and operation, the constructed facilities will
withstand the specific design imposed loading conditions without impairment of
structural integrity and stability.

The aogrlicmt has provided acceptable detsiled descriptions of the construction
roethods and procedures for the disposal facility. Because these procedures and
methods have been proven to be adequate, they provide assurance that the
tunstruction of the waste disposal facility will meet the design requirements.

The applicant has met R447-25.7(1) by providing a construction quality control
program, which provides measures for implementing the guidelines related to
coustruction inspection. material control, and audits.

The site plans provided by the applicant have clearly shown the location and
boundarv of the disposal site. General layout of the facilities and disposal unitz are
also indicated on the plans.

Engineering drawings provided by the ;{phunt have conveyed the design
information correctly and adequately. The drawings have provided the necessary
information for the construction of tKe disposal facility including the location. tvpe.
and details of the structures, systems, an components of the land disposal facility.
The engineering drawings provided by the applicant ensure that the esigned land
disposal facuity will be properly constructed snd will conform to the required design
standards. The engineering duwings are acceptable and have met the technical
information requirements of R447-25-7(2), (5) and (6).

Construction specifications provided by the qaplicant are compatible and consistent
with well-established industry codes, standards. and specifications and are acceptable
to the stafl. Provisions of the construction sreciﬁcations provide reasonable
assurance that the constructed disposal faci ity will conform to the specified design
requirements and will meet R447-25-11(3), (5) and (6).

On the basis of the findings, the stafl concludes that there is reasonable assurance
that the procedures and methods ropused by the applicant for the construction of the
waste disposal facility are acceptable and meet R447-25.
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Section 3.3.2 Constn  on Equipment :

The stall has reviewed the types of equipment. and their capabilities, that are to he
used in the construction operation of the Envirocare low-level waste dis&osa] facility
according to SRP Section 3.3.2 to ensure that the equipment will mcet the
construction requirements and will safely perform its intended functions. Selection
and use of the designated construction equipment is based on the construction
function and capability of the equipment. The applicant has ensured that, with the
use of the designated equipment, the construction and operation of the disposal
facility will meet the performance objectives of R447-25-18 thr,ugh 22.

T} e stafT has reviewed the information on the construction equipment provided by
the applicant and has concluded that the uipment is lccepubre because reasonable
assurance has been provided that it: (1) wi perform its intended function: (2) is in
conformance with the construction requirements, and (3) will permit safe
cunstruction and operation of the disposal facility.

The applicant has met SRP 3.3.2 and R447-25-7(5) (6) and (11) and has provided
adequate information on the types of equipment and on equipment specifications and
capabilities that will provide assurance of the safe perforrnance of the equipment.
The land disposal facility constructed and operate by the use of this equipment will
meel the required safety function and will fulfill the performance objectives of
R447.25-18 through 22.

The applicant has provided acceptable documentation on the quality
essurance/quality control program for the equipment that will be used in the
construction and operation of the land disposal facility. The documentation provides
evidence and assurance that the selected equipment will reliably perform its intended
function wathout impairing the guah‘ty and integrity of the disposal facility and that
the applicable portions of R447-25-7(10) will be met.

The applicant’s procedures for the purchase, replacement, maintenance. and
ainspection of ect.npment are adequate, and the use of these procedures will ensure
that there will be no unacceptable breakdown. interruption. or delay in the

construction and operation of the land disposal facility.
Section 3.4.1 Utility Systems

The stalT has reviewed the utility systems for Envirocare's low-level waste disposal
facility according to SRP Section 3.4.1 to verify that sufficient information has been
provided for each utility system that is retired by the facility design, that each
utility system has been designed and will be constructed to provide the supporting
functions required by the principal design features, construction, and safe operation
of the facility, and that the design and cunstruction of the utility system will pot
adversely affect facility performance.

The applicant has accurately described the required functions of the communication
systern. including all the materials and components that are necessary so that it will
function as required and at the capacity required. The stafl has evaluated the
adequacy of the applicant’s proposed design criteria and bases for the communication
system and the requirements for facility operations. The staff har determined that
tKe applicant’s proposed design of the communication system is consistent with the
principal design criteria and bases. The system's design does not interfere with the
design of the principal design features or the safe operation of the facility. Therefore.
there 1s reasonable assurance that the communication systern. which the stafT has
found meets R447.25.7(2) through (6), R447.25.11(1) through (7), and R447.25.24.
will provide adequate support for the pnncipal design features.
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The applicant has accurately described the required functions of the electric and
lighting system, including ail the materials and components that are necessary so
that it wil function as required and at the capacity required. The staff has evaluated
the adequacy of the lgphcant's proposed desilfn criteria and bases for the electric and
lighting system and the requirements for faci ity operations. The stafl has
determined that the applicant's proposed design of the electric and lighting system is
censistent with the principal design criteria and bases. The system'’s design does not
interfere with the design of the principal design features or the safe operation of the
facility. Therefore, there is reasonable assurance that the electric .nﬂi hting
svstem. which the stafl has found meets R447-25-7(2) through {6), R447-25-11(1)
through (7). and R447-25.24, will provide adequate support for the principal design
features On the basis of its review, the stafl concludes that the design of the electric
and lighting system conforms to all applicable regulations and industry standards
and is acceptable.

The spplicant has accurately described the required functions of the water and waste
witer svstems, including all the materials an components that are necessary so that
it will function as required and at the capacity required. The staff has evaluated the
adequacy of the applicant's proposed design criteria and bases for the water and
wasle water systers and the requirements for facility operations. The stafl has
determined that the applicant's proposed design of the water and waste water
systems is consistent with the principal design criteria and bases. The system's
design does not interfere with the design of the principal design features or the safe
operation of the facility. Therefore, there is reasonable assursnce that the water and
wasle water systems, which the staff has found meets Ré47.25.7(2) through (6),
R447-25-11(1) through (7), and R447-25-24 will provide adequate support for the
principal design features.

Section 3.4.2 Auxiliary Fadilities

The staff has reviewed the auxiliary facilities for Envirocare's low-level waste
disposal facility according to SRP Section 3.4.2 to verify that sufficient information
has been provided by the applicant for each auxiliary facility that is required by the
facility design, that each awaliary facility has been designed to provide the
supporting functions required by the principal design features. construction. and safe
operation of the facility; and that the design and construction of the auxaliary
faciities wall not adversely affect the disposal facility performance.

The staff concludes that the objectives of the review have been met and that the
review supports the following conclusions for the auxiliary facilities.

The applicant hos accurately described the required functions of each auxiliary
faclity. including all bwldings and roadways necessary to function as required by the
disposal facuity design, construction, and operation. The stafl has determined the
adequacy of the applicant’s proposed design criteria and bases for each suxiliary
facuity. The staff has determined that each auxiliar{ facih'ti conforms to the design
criteria an< bases and that the design does not interfere with the design of the
nocipal design features, construction, o1 operation of the disposal facility.

erefore, there is reasonahle assurance that the auxiliary facilities which the stafl
has found meet R447.25.7(2) through (6) and Ré47-25.24. will provide adequate
support for the principal design festures.

3-6



On the basis of its review., the staff concludes that the design of each suxiliary facility
conforms to all applicable regulations and industry standards and is acceptable.

Section 3.4.3 Fire Protection System

The stafl has reviewed the fire }{Protection system for the Envirocare low-level waste
disposal faciity according to SRP Section 3.4.3. The staff concludes that the fire
protection system has been designed: (1) to maintsin occupational exposures as low
8s is reasonably achievable if an accidental fire should occur, and (2) to be compatible
with the facility's radiation safety and emergency planning programs. The applicant
has provided provisions tor an adequate training program for personne! in fire
Erevenuon and protection. The fire qrotection system. therefore. meets

447-25-6(2xc) and (d), R447-25-7(11) and R44 «25-21, as they relate Lo fire
pru.ection.

In meeting these requirements, the spplicant has used the recommended methods in
the following pational fire codes published by the National Fire Protection
Association (NFPA)

1. NFPA 801.1986, "Recommended Fire Protection Practice for F acilities
Handling Radicactive Matenals”

2. NFPA 901-1981. "Uniform Codir.g for Fire Protection”

On the basis of its review the staff concludes that the proposed fire protection system
is reasonable and acceptable.

Section 3.4.4 Erosion and Flood Contro! System

The staff has reviewed the erosion and flood system for Envirocare's low-level waste
disposal facuity according to SRP Section 3.4.4.

During the operation of the facility, diversion channels and flood embankments will
be constructed to protect the site from the effects of on-site flooding. The diversion
ditches will eventually become part of the long-term design against flooding.

For Loth ofT-site and on-site local flooding. the UBRC staff independently estimated

eak flood flows and velocities to determune the adequacy of the design features

hese features were analyzed in sccordance with the hydrologic procedures discussed
in SRP 6.3.1. On the basis of these independent analyses, the stafl concludes that the
design of the facility meets the requirements of R447-25-24(1Xe) and (f). so that site
hydrologic festures, whep enhanced with the proposed design features. will prevent
erosion and flooding of the disposal units during operation. Additional details related
o the staff analysis are found in SRP 6.3.1; particularly for those features that will
become part of L{:‘ long-term design.
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CHAPTER 4
FACILITY OPERATIONS

CONCLUSIONS OF THE REVIEW/Utab Bureau of Radiation Control
Section 4.1.2  On-Site Acceptance Review

The stafl has reviewed the applicant's procedure for the nm’g;t and inspection of
it;c&;ning wastes at the Envirocare facility according to SRP Section 4.1 of NUREG
1200.

The applicant’s procedures and the conditions written into the license will result in
inspections that provide reasonable assurance that waste entering the disposal
faciity meets all appropriate rules or regulations. The spplicant's procedure and
license conditions will result in the identification of waste class. chemical and
physical content, the shipper identification and assurance that the waste meets the
requirements for waste form and classification in accordance with R447-15.307.

Section 4.1.5 Receipt and Inspection of Waste

The staff reviewed the applicant's procedures for the receipt and inspection of waste
entenng the Envirocare low-level waste disposal facility according to SRP Section 4 1
and finds that the information is as recommended in NUREG-1199, Section 4.1.

The applicant’s procedures will result in routine inspections that provide reasonabhle
assurance that waste entering the disposal facility meets the packaging. labeling,
lacarldgxnlgo. and survey requrements of the U.S. Department of Transportation and
47-19-100.

The applicant’s procedures will result in verification of the waste manifest
requirements of R447-15-311, including identification of the waste class. chemical
and physical contents. identification of the person shipping the waste, and probable
assurance that the waste meets the requirements for waste classification as required
by R447-15-307 and 308

The aﬁplicant's frocedures provide for adequate and ressonable measures to ensure
that the waste does not contain hazardous constituents. as defined by the US.
Environmental Protection Agency's regulation in 40 CFR 261,

The applicant’s procedures help to ensure that the perfortnance objectives of
R447-25.18 through 22, will be met with regard to the following:

1. Protection of the general population from releases of radioactivity snd the
maintaining of any releases as low as is reasonably achievable as required
by R447.25-19.

2.  Protection of individuals fiom inadvertent intrusion as required for certain
waste classes that ave identified and verified by the applicant's wspection
procedares and as required by R447.25.20.

3. Protection of individuals during operations as determined by s comparicon

of exposures aguinst R447-15 as it applies Lo uccupational exposures and
as required by R447.25-21.
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4. Stability ot Jdisposal site after closure (R4a . 22) as ensured hy
g‘"%":‘ tshoee..unimum waste form and stability . equirements of
447-15- -

Section 4.2 Waste Handling and Interim Storage

The information provided in the Envirocare license amendment application regarding
waste handling and storage has been reviewed sccording to SRP ‘Pg The reviewer
conclude that the waste handling and storage operations are designed to maintain
radiation exposure as low as is reasonably achievable and minimize erosional effects
Therefore, certain requirements of R447-25-24 and F447.25-7 are satisfied.

Section 4.3 Waste Disposal Operations

The stafl has reviewed the waste disposal operations for the Envirocare low-level
waste disposal facility in accordance to SRP 4.3.

The conclusions are that the applicant's procedures will dispose of wastes in a
manner that maintains: (1) the embankment stability and integrity; (2) places and
covers wastes in a fashion that limits water infiltration and the radiation dose io
contact with the surface of the disposal cell to levels that will permit the applicant to
comply with the provisions of R447-15; (3) locate, map, and mark boundaries of
embankments/cells: (4) provide for a buffer zone between disposal cells and/or site
boundaries: and (5) pernuts disposal unit closure and site closure in accordance with
applicant’s plans.

Wastes will be placed to avoid voids so that each Lft meets compaction requirements
as committed to by the applicant.

Wastes will not be disposed of within buffer zones and the bufler zones will be of
sufficient size to provide for eu-l;- waraing of any failure of @ desig'n feature. The
buffer zones size will also aliow for mitigation measures, if needed. to take place

within the zone.

The reviewer conclude the waste disposal operations meet appropriate provisions of
R447-25.7, R447-25-21, R447-25-23, and R447.25.24.

CONCLUSIONS OF THE REVIEW/Utab Bureau of Water Pollution Control
Section 4.3 Waste Disposal Operations

1. Control of Liquid Content of Wastes - the stafl have determined that
Envirocare must provide and execute testing of the liquid content of wastes
upon receipt of wastes at the di?oul facility in order to assure
performance as per the approved design. As a result. the license will
require that Envirocare submit a plan for such testing and control for all
wastes received. for Executive Secretary Review and approval before receipt
of any waste for disposal, see License, Appendix B, Psrt D 4 and 5.
Envirocare will also be required to record and report the results of said
testing. Materials failing to meet the liquid content requirement will
stabilized in accordance with approved procediires and retested before
placeinent in the LLLRW Emlankment. or refused receipt and returned to
their place of origin. Regular monitoring and reporting of the wastes liquid
content will also‘ge required, see license, Appendix B, Part 1 E 9. Moisture
control for construction purposes will be controlled according to the
Construction QA/QC Plan required by License. Appendix B, Part1 D 4
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Temporary . Jrage of Wastes - the staff have do.srmined that Envirocare's
plans for the termporary storage of wastes must be revised in order to
prevent the release of contarunant to Jocal soils and ground water.

storage facilities and operations. and receive Executive Secretary approval
before the receipt of any waste, see License, Appendix B,Part1D 7and
Part 1 H 12. However, temporary storage of L{?W materials will be
allowed for a brief period if the wastes are stored in water-tight containers,
while Envirocare is in the process of securing approval of the permanent
temporary waste storage area.

Waste Disposal Operations - the staff have determined that Envirocare's
description of waste disposal operations does not provide sufficient detail to
allow the stafT to determine if is meets the criteria of NUREG 1200. SRP
Section 4.3. As a result, the license will require Envirocare to submit a
detailed description and receive staff approval hefore any construction at
the disposal facility, see License, Amnngix B,Part1D 4 and 7, and H 12,
This plan will adequately address all the elements in Section 4.3 of the SRP,
except the filling of void spaces.

Buffer Zone - the stafl are unable to determine if the 50 foot zone proposed
between the "edge of the embankment and the fence” is enough distance for
environmental monitoring and mitigative measures. This can only be
determined after: 1) fina engineering design and embankment location are
verified. 2) the hydrogeologic characteristics of the site are fully known,
including hydraulic gradient, flow direction, average Linear velocity, etc., 3)
Ground water compliance monitoring wells are located relative to the
disposal facility, and 4) Potential ground water mitigative/remedial
measures are identified in the Contingenx Plan. Consequently, the License
requires said evaluation and inclusion of the necessa information into the
fl'xgal %eg%n of the LLRW Embankment, see License, ppendix B, Part | H
an .

Other Sources of Potertial Discharge to Ground Water - the staff are unable
L determine if the following related facilities have sdequate des?'n sand
operation to prevent the release of contaminants to soil or ground w

ater:
Railcar Rollover
Secondary railcar unloading area
Railcar wash down area
Truck wash st the administration buildin
Temporary truck wash at the disposal facility
Evaporation pond

e anow

As a result, the license will require Envirocare to submit detailed
eogineering plans and descriptions and rece;ve Executive Secretary
approval before receipt of waste at the disposal facility, see License.
Aprndix B.Part 1 H 12. However, Envirocare will be allowed to receive
and temporanly store wastes if they arrive on site and are maintained in
water-Light containers.
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6. Reuseof Decc _..nination Water - the staff have iermined that water
used to decontaminate vehicles or equipment must be discharged only to an
Executive Secretary approved facility in order to prevent contamination of
ground water. This may include reuse of the water for dust depressing o1
moisture control on the low-level radioactive waste embankment, if this
reuse does not cause the embankment to surpass them moisture content
criteria as determined in the Construction QA/QC Plan (License. Appendix
B.Part 1D 4). As a result, the license will require prior Executive
Secretary approval of any disposal or reuse of water used for
decontamination purposes, see License, Appendix B, Part I D 9.

7. Operational Ground Water Monitoring - the stafl have determined that
Envirocare’s description of opeuu'onuf ground water monitoring is
incomplete, and cons uentliv cannot determine if the messures satisfy the
requirements of UAC R447-15 and R447-25. As a result, the license will
require Envirocare to complete the following activities before construction
of the disposa! facility:

a.  Characterization of local hydrogeology, including ground water flow
modeling. see License, Appendix B, Part I H 3 anm

b.  Completion of a compliance monitoring well network, see License.
Appendix B, Part ] £P2.

¢.  Demopstration that the compliance monitoring well network will
provide early warning ard suificient warning to evaluate the need for
mutigative/remedial measures and implement the preferred measure
while the contaminant remains in the buffer zone. see License,
Appendix B, Part 1 K 3, 8 and 10.

8. Waste Characterization Monitoring - in order to ensure that the LLRW
Embankment performs in accordance with approved design, a waste
characterization and control plan bas been required (License, Aprndix B,
Part 1 H 13). The purpose of this plan is to ensure that: 1) only allowable
concentrations of low-level radioactive wastes are received for disposal. and
2) that hazardous waste and hazardous constituents are denied disposal in
the LLRW Embankment, in accordance with the requirements of the
license. Appendix B, Part 1D 5 and 6. Regular monitoring and re ninsof
thg ;'aste characteristics wall also be required, see license, Appengxox B, Part
1ES.

CONCLUSIONS OF THE REVIEW/Utak Bureau of Radiation Control
Section 4.4 Operational Environmental Monitoring and Surveillance

The stafT has reviawed the operational environmental monitoring program as
proposed by Envirocare according to SRP 4.4. The reviewer(s) concludes the program
provides for compliance with R447-15 and R447-25. The osflicant's environmental
monitoring program includes evaluation of radiological and/or chemical constituents
8s potential contaminants in air, oil, surface water, groundwater, and vegetation
This includes surveillance of controlled access sreas and nearby site environs The
licensee has available the resources to conduct the environmental monitoring
rrogram. License conditions number 22, 25 and 28 address issues relevant to the
icensee s environmental monitoring program.
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CHAPTER 5
SITE CLOSURE AND INSTTTUTIONAL CONTROLS

CONCLUSIONS OF THE REVIEW/Utah Buresu of Radiation Control
Section 5.1.1 Surface Design and Erosion Protection

The areas have been addressed and the stafl conclusions are found in Section 3. 1.5
and Section 6.3.1 of this Safety Evaluation Review.

CONCLUSIONS OF THE REVIEW/Utah Geological and Mineral Survey
Section 5.1.2  Geotechnical Stability

The geotechnical stability ulpocts of the proposed site closure plan for the Envirocare
low-level waste disposal facility has been reviewed according to SRP 5.1.2. The
for adequate cover on all the dis}:oul unit excavation caps and for appropriate

ace water away from the excavations, utmg into
consideration the anticipated long-term settlement and/or subsidence at the site; (2)
all the natural and artificial slopes of dikes and ditches at the disposal site will be
stable in the long term and the disposal site will require minimal care and
maintenance duning the institutional control period; (3) the monitoring programs to
evaluate the performance of the disposal excavations are adequate in scope so that
the needed data can be collected: and (4) the applicant has committed to use all the
data collected during the operational phase of the facility to revise and/or improve the
final site closure plan that will be submitted before site closure.

The information in the license amendment application has been reviewed to
determine 1f

1. The applicant has adequately described how the excavation will be
backfilled, how the excavation “f will be constructed, and how the
performance of the excavation will be monitored.

2. The applicant has committed to analyze the monitoring program data,
either to validate the predicted performance of the excavation cap or to
change, if necessary, the des{gn and/or construction procedures to
enhance the performance of the backfill and cap.

3. The applicant’s proposel for final grading of the site provides for a cover
of adequate thickness on all excavations and appropriate grading to direct
the flow of surface water away from, the excavations.

4. Allartificial and natural slopes of the dikes and ditches within the
disposal site will be stable in the long terr.

5 The long-term monitoring pregram to evaluate the performance of the
geotechnical aspects of the dispnsal «ite is adequate in scope and
presented in appropriate detail.

€  The applicant has committed to use the datas and experience gained
during the operational phase and to revice and/or improve the site closure
plan that w.ﬁ be submutted for review during the final stage of the
operztional phase. -

5-1




The information on the _.otechnical stability aspects of th. _ite closure plaw in the
license amendment qppfncution 15 ade&mte to satisfy the objectives of this review. Op
the basis of information provided for this review, there is reasonable assurance that
the disposal facility, if closed according to the site closure plan, will satisfy the
lf?n t;gu;z lr’lgrmnce objectives of R447-25-7(7), R447-2£11(6). R4¢7.25.22, and
447-25-25(1)). $

The geotechnical stability uYects of the site closure plan in the license amendment
application meet all applicable regulations and are acceptable.

CONCLUSIONS OF THE REVIEW/Utah Bureau of Radiation Control
Seclion 5.2 Decontamination and Decommissioning

The stafl has reviewed the decontamination and decommissioning plan for the
Envirocare radiosctive waste disposal facility according to the SRP Section 5.2,

The stafl has verified that sufficient information exists to: (1) meet the requirements
of R447.25.15; (2) substantiate fixed and removable contamination levels for

Furthermore. the stafl concludes the site will be cepable of meeting the performance
objectives of R447-25 after decommissioning. License Condition 60 addresses these
performance criteria during the post-closure penod.

Section 5.3 Post-operational Environmental Monitoring

Ground Water Monitoring - the stafT have determined that Envirocare's postclosure
Eround water monitoring plan is incomplete. As a result, the license will require

nvirocare to submit 8 plan for postclosure ground water moniwrmf and receive
Executive Secretary a proval before any construction of the disposal faculity, see
License, Appendx.xr%. Eart IH6
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CHAPTER 6
SAFETY ASSESSMENT

CONCLUSIONS OF THE REVIEW/Utah Bireau of Water Pollution Control
Seclion 6.1.3 Radionuclide Release/Normal Conditions

Ground Water Pathway - the staff have determined that based on the waste
concentration Limits specified in the license and the contaminant transport modelin
information submutted. that the radionuclides released as leachates from the base o?
the LLRW Embankment will be attenuated during both advective flow to the water
table and diffusive transport in the unsaturated zone. The stafl have also determined
that the concentration of each of the radionuclides in the ground water at the water
table will be maintained at or below the Ground Water Quality Standards for & period
of time in excess of 500 years.

Section 6.1.5 Transfer Mechanism - Groundwater

The stafT have carefully reviewed the input parameters and the code used for
riniulation of the unsaturated zone transport of the rudionuclides allowed for disposal
by the license. Though site specific information was Limited, the assumed values for
distnbution coefficients. retardation factors, diffusion coefBcients and h{dnuhc
inputs to the model were sufficiently conservative to overcome the data limitations
2nd adequately sinulate conditivns expected at the site. The contaminant transport
modeling demonstrated that the concentrations of the radionuclides at the water
tabie will not exceed the Ground Water Quality Standards for & period of time in
excess of 500 years. Longer periods of time would be required for horizontal
transport of tle radionuclides to a location where ground water could be withdrawn

for consumptive purposes.

In addit on. the Groundwater Quality Standards have been established for the
rotection of ground water for purposes of human consumption, primarily on the
asis of EPA drinking water NfCLs (maximum concentration limits). Consequently,

these standards represent scceptable concentraions of radionuclides with respect wo

dosage. Therefore, the contamipnant transport evaluation has shown satisfactory

dosage assessment relative to the ground water pathway. This assessment also

includes an extra built-in margin of safety in that though the water table aquifer is
ordrinking water uses without significant pretreatment (Class IV aquifer),

Enwirocareshas been required to demonstrate that the concentration of the

ionuehdes will not exceed dnnking water MCLs at the water table for at least o
$00 year period.

CONCLUSIONS OF REVIEW/Utah Bureau of Radiation Control

Section 6.1 Release of Radioactivity
Through 6.1.6

The general purpose of the sections of this portion of the SRP is to demonetrate that
Envirocare has provided reasonable assurance that the following Utah Bureau of
Radiation Control Rules (as performance objectives) will be met.

1.  R447.15 “Standards for Protection Against Radiation”

2. R447.25.19 "Protection of the General Population from Releases of
Radicactivity”
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" The two regulations lir  ,adioactive releases to ofl-site 81 .. Furthermore.
R447-25dh‘xm'u douses su..a that the following annual doses w the public wall not be
exceeded:

A. 20 millirem to the whole body
B. 75 mullirem to the thyroid gland .
C. 25 mullirem to any other organ

Additionally. R447-15 stipulates the occupational radiation standards to be met by
Eovirocare, i.e.. 1,250 millirem per quarter to an on-site worker during disposal
operations.

In order to evaluate the various pathways for exposure to radiation. the UBRC and
iater, the aUplicant. contracted with Rogers and Associates Engineering, Inc., Salt
Lake City, Utah, to perform the sppropriate pathways analyses. The model,
PATHRAE, models off-site and on-site pathways through which persons may come in
contact with contaminated wastes.

The off-site pathways include groundwater transport to a surface river or s well,
surface (wind or water) erosion, facility overflow, and atmos heric transport. The
on-site pathways include direct gamma exposure, dust inhalstion. food grown on the
wastle site. biointrusion. and ucﬁoactive gas inhalation. On-site pathways of concern
arise principally from worker doses during operations and from post-closure site
reclaipation (intruder) activities such as constructing a house and living on-site,
growing edible vegetation on-site, and drilling wells for irrigation or dnnking water.

Exposures to indnviduals were calculated based on unit concentrations (I'FCUg) of
each radionuclide postulated to be present in waste disposed at the Clive facility. The
unit concentration dose results were then combined with applicable dose criteria to
infer proposed concentration limits for the safe disposal of waste at the Clive facility.
The quotients of the applicable dose criteria divided by the unit concentration dose
results provided scaling factors by which the unit concentrations were multiplied to
determine the maximum permissible concentrations of radiopuclides in the waste.

Any “inferred concentration limit” or 8 fraction thereof provides reasonable assurance
that if an individual were exposed to any of the licemirndionuch’dcs. the resultant
exposure would not exceed the appropriate annual exposure standards under
postulated conditions. The “inferred concentration limits" for each isotope or 8 lesser
value tdnsdrequesud by the applicant) is a condition of the license. (See Ig:aﬁ License
appended).

The information provided by the applicant and also generated contractually for the
UBRC demonstrates that:

1. Potential impacts for on-site individuals, conducting routine activities
during the facility operational period, will be controlled so that they will not
exceed the limits specified in R447-15.

2. Potential off-site release will he controlled go that irnpacts on individunls

through eny combination of exposure pathways will pot exceed the Limits
specified in R447.25-19.

6-2




Section 6.2 Intrud.. Protection ’

The staflT has reviewed the intruder protection systems according ‘o Section 6.2 of the
SRP. The staff conciudes that the engineered intruder barriers will provide
reasonable assurance that an inadvertent intruder will be adequately protected. This
is for the period after active control is discontinued. Class C wastes will not be
authorized for disposal therefore, the requirement of R447.25-25 is not relevant. The

stafl concli.des that the requirements in 447-25-8, 11 and 20 are met by the facuity
design.

Section 6.3.1 Long-Term Stability

The SRP Section 6.3, concerns itself with the following psrameters: site erosion and

maximum probable flooding and precipitation, slope failure and liquefaction and
differential settlement.

The stall have reviewed the information submitted by the applicant regarding,
flooding and erosional efTects on long-term stability including: maximum probablec ?

flood and maximum %robahle p[edgauggg and those emion‘ﬂ‘!'llrﬁcm:vﬁch
should mitigate the effects of those probabilist events. Accordingly, the stafT

concludes that on-site drainage channels, erosion Jrouction for perimeter ditches,

and erosion protection for the embankment are a equate and meets the relevant
requirements in R447-25-7.

CONCLUSIONS OF THE REVIEW/Utah Geological and Mineral Survey
Section 6.3.2 Stability of Slopes

-

The lonﬁ term stability of the slopes at the Envirocare low-level waste disposal
facility has been reviewed according to SRP 6.3.2. The objectives of this review were
Lo ensure that: (1) critical slopes at the disposal site have been identified for
evaluation; (2) the information on the feotechm’ul characterization of the slope area
and borrow material is adequate; (3) s ope characteristics have been descn'beg in
appropriate detail, (4) the design and analysis of slope stability were presented in

a pprogn’ate detail; (5) there are provisions for quality control during construction.
and (6) information in the license amendment application meets SRP 6.3.2.

The information in the license amendment application have been reviewed to
determine if:

1. The applicant has identified both engineered and natural slopes at, or in,
the general vicinity of the disposs.| facility that should satisfy the
long-term stability requirement of the regulations.

2. The information in Section 2.5 is adequate to enable the reviewer to

independently judge the lp:liccnt's interpretation of the stratigraphy
and design parameters used in the slope stability analyses.

3. The spplicant's description of the slope characteristics. cross-sections. the
sol an:foundltion conditions at the slope, the summary and description
of both the static and dynunic:roperties of the soil, and the phreatic
surface and seepage forces used in the analysis are a reasonable and
conservatlive interpretation of the available data




[_—'——:—_ln—t; .d dynamic analyses performed b_ the applicant,

reasonable and conservative design assumptions were used and
uncertaiuties were considered with regard to the shape of the slope. the
boundaries of several types of soil wit(s’n the slope, forces acting on the
slope, pore-water pressure within the slope, failure surface corresponding
to the lowest factor of safety, the effect of:mmptions inherent in the
method of analyses. and adverse environmental conditions.

5. The applicant has definite plans for applicable quality control actions
pertaining to both the selection and excavation of borrow materials and
the compaction phase of earthwork

The information on both short-term and long-term slope stability in the license
amendment application is adequate to utisg' the objectives of this review. Op the
basis of data and analyses provided for this review, the applicant has proven that the
factors of safety against short-term and long-term failure of engineered slopes and
notural slopes at the site are greater than the acceptable minimum of 1.30 for
short-term and 1.50 for long-term static stability and greater than 1.0 for dynamic
rtability for hoth cases. Therefore, there is reasonahle assurance that the slopes at
the disposal facility are stable in the long term and that the slo stability
requirements of R447-25-8(4), R447-11(6). R447-25-22, R447-25-23(1Xi),
R447-25-24(1xa). and R447-25-24(1Xb) are met.

On the basis of this review. it has been determined that the long-term slope stability
aspects of the license amendment application meet all the requirements of the
applicable regulations. '

Section 6.3.3 Settlement and Subsidence

The long-term settlement and/or subsidence aspects for the Envirocare low-level
waste disposal facility were reviewed according to SRP 6.3.3. The objective of the
review was to ensure that: (1) information on the site characieristics, construction of
the facility, waste disposal operations, and disposal excavation caps is adequate; (2)
the areas that are potentially susceptible to long-term settlement have been
1dentified and their modeling (characterization of the problem! is reasonable and
conservative; (3) the uncertainties have been considered and addressed appropriately
in the settlement analyses; (4) the applicant has committed to perform remedial
actions if long-term settlement should be a potential problem; and (5) the
information presented meets the guidance and acceptable criteria in SRP 6.3.3.

The information in the license amendment application has been reviewed to
deterrmune if’

1. The information on site characteristics, the excavation and backfilling of
disposal excavations during the operations phase, and dispusal excavation
cap design and construction was adequate to justify the applicant's
interpretation of stratigraphy, the typical section of disposal excavations,
and the parameters used in the settlement analyses.

2. Both the general areas within the disposal site and the excavstion cover
areas that are potentially susceptible to long-term settlement are
identified. and the applicant’s description of the typical sections, the
long-term condition of the backfill and buried waste were within the
excavation. the parameters used in estinuating the settlement. and the
assumptlions on groundwater conditions were a reasonable and
conservative inter pretation of the available data
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3. The uncertainties such as severe events or conditions resulting in
settlement. the extent and boundaries of the various materials within the
sections being analyzed, and the effect of assumptions inherent in the
met'hod of analysis were considered by the applicant in the settlement
analyses. 3

4. The applicant has provided definite proposals for remedial actions if
excessive settlement and/or settlement-induced cracks should occur in the
disposal excavation cover, and evaluated the slope and feasibility of such

proposals.

The information on lon{g-tm scttlement and its safety implications is sdequate to
satisfy the objectives of this review. On the basis of the review of information
provided by the applicant and the commitment for remedial action during the
operational phase and initial § yesrs or longer, if necessary, of the institutional
control phase, the applicant has satisfacto 3' demonstrated that the potential for
long-term settlement and/or cracking of the isposal excavation cover is minimal and
thereby the settlement and/or subsidence aspects of R447.25-8(4), R447-25-11(6),
R447.25-22. R447-25-24(1Xa), and R447-25-24(1Xb) are satisfied.

On the basis of this review it has been determined that the adverse effect of long-term
settlernent and/or subsidence on the performance of the disposal facility 1s minimal.
The information on the settlement and/or subsidence aspects meets all the applicable
regulations. contingent on the commitment by the applicant to perform remedial
actions, if necessary, to mitigate the adverse effects of settlement and/or subsidence
on the performance of the disposal facility.
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CHAPTER 7
OCCUPATIONAL RADIATION EXPOSURE

CONCLUSIONS OF THE REVIEW/Utab Bureau of Radiation Control

Section 7.1 Occupational Radiation Exposure

The stall has reviewed the information on occupational radiation exposure in relation
to the as low as is rnsombl{ achievabie ( ) principle for the Envirocare
low-level waste disposal facility according to SRP Section 7.1.

The stafl concludes that the ALARA policy, facility design, and operational
considerations are acceptablie because the a plicant has met the training
requirements of R447-18-12 and the provisions of R447-15-10.

The applicant has provided s management commitment to ensure that Envirocare

will be designed. constructed, and operated in a manner consistent with the above
criteria.

The objective of the facility radiation protection program is to maintain individual
doses and total person-rem doses to facility workers and to members of the general
public within the ALARA concept and to maintain individual doses within t e limits
of R447-15-101. Within restricted areas, sources of direct radiation and airborne
radioactive contamination were considered in the review.

Section 7.2 Radiation Sources

The stafl has reviewed the radiation sources for the Envirocare facility sccording to
the SRP Section 7.2. During operation, the greatest potential for personnel radiation
dose is direct gamma. Otherwise, the primary source(s) of personnel exposure is dust
inhalation A complete description of the routine operation source term evaluations
are contained in "Evaluation of the Potential Public Health Impacts Associated With
Radioactive Waste Disposal at 8 Site Near Clive, Utah", Rogers and Associstes
Engineering Corporation, Salt Lake City, Utah. The applicant has described &
facility that can meet the standards found in R447-15.

Section 7.3 Radiation Protection Design Features

The staff has reviewed *he information submitted in accordance with Section 7.3 of
the SRP. This section deals with radiation protection design features such as
equipmeunt and facilities, shielding, ventilation and air monitoring instrumentation.

Due to the nature of the materials for disposal, much of these reviews are not
relevan. Specifically, unique shielding is not necessary, nor is special ventilation
since activities are conducted out of doors.

The applicant has provided documentation designating radiation control or limited
sccess areas. The applicant has provided data regarding fixed area radiation

monitoring and continuous airborne radioactivity monitoring instrumentation and
monitoring methods.
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Un the basis of the exa  aation of these materials, the st. koncludes the radiation
protection design features are adequate and the aipl:cant can meet the relevant
sections of R447-15 and R447.25. In order to emphasize the importance of these

iterns in the facility safety procedures and program, license conditions 19, 22, 24 and
25 were included.

Section 7.4 Radiation Protection Prééum

The stafT has reviewed the following areas of the applicant’s radiation protection

program: (1) organization; (2) equipment, instrumentation and facilities. and (3)
gaéif:’ation protection procedures. These reviews were conducted utilizing 7.4 of the

On the basis of the review, it is concluded that the rograr is acceptable and
generally meets the requirements stated in R447-lg and R447.25.

The duties, responsibilities and qualifications of the upglicant‘s radiation program
steil provides reasonable assurances of experienced and knowledgeable senior
rersonnel. The organization provides for accountability and internal checks and
»alances for the radiation protection programn. The spplicant’s training program for
new hires or non-radiation personnel is adequate nnfxncludes basic radiation science
and radiological health procedures as well as facility policies and procedures for the
radiation control program.

The radiation protection features include a radiochemistry labonto?. personnel
decontamination areas. access control points, office, and laundry and locker room
facilities. These facilities are sufficient to maintain occupational radistion exposures

Equipment to be used for radiation protection purposes includes portable radiation
survey instruments, personnel monitoring equipment, fixed and portable area and
airborne radioactivity monitors, laboratory equpment, air samplers, respiratory
Erobecu've equipment. and protective clothing. e number and types of equipment to

€ used are adequate. and provide reasonable assurance that the applicant wall be
able to maintain occupational exposures

All permanent and temporary facility personnel will be assigped beta-gamma
thermolumunescent dosimeter badges. These badges will be processed quarterly, and
more frequently if significant exposures are suspected. The applicant has provided
policies and procedures for monitoring radiation exposures to visitors.

Appropriate caution signs. labels, and signals will be provided in accordance with
R447-15-203 and R447-15-204. Bioassays will be provided when deemed neccssary by
the radiation protection manager or directed by the UBRC. Records of surveys,

Eersonnel monitoring, and bioassays will be maintained in accordance with
447.15401.

Procedures have been developed to insure that exposure limits are not exceeded by
on-site personnel; to control the radiation work areas: to post radiation sreas; to
control all radicactive materials on vehicles: equipment or personnel leaving the
radiation control areas; to monitor and control contamination of facilities; to monitor
airborne contaminants, and to provide for access and use. by qualified personnel. of
appropniate radiation detection and monitoring instrumentation.
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CHAPTER 8
ORGANIZATIONAL STRUCTURE
CONCLUSIONS OF THE REVIEW/Utah Bureau of Radiation Control

Section 8.1 Organizational Structure

The stafT has reviewed the information provided in regards to the organizational
structure. This includes the management structure and its resources svailable to
support on going construction activities, staffing and other technical support
necessary for safe facility operation. This information provides sufficient assurances
that the operations can be conducted in sccordance witg licensee commitments and
the Utah Radiation Control Rules. In order to emphasize the importance of this
factor, license condition 31 has been included.

Section 8.2 Qualification of the Applicants

Utah Radiation Control Rule. R447.25.11(2) requires an applicant to demonstrate
“the apphicant is qualified by reason of training and experience to carry out disposal
operations 1o a manner that protects health and minimizes danger to life or property”.

The applicant has described the stafl positions within the organization structure. the
reporting chain of command up to the corporate chief executive officer, stafl size for
vanious positions gnd their responsibilities. The applicant has provided a description
of the qualifications for each position and the resumes for key personnel currently
emploved. On this basis. the staff concludes the licensee's o ntinior‘aniution 1s
acceptable and can met the re?m'rements of R447-25-11(2). To emphasize the

importance of this element of facility operations, license condition 32 is included.

Section 8.3 Staffl Training Program

The licensee has provided information regarding the staff training program for the
Envirocare facility to include the curriculium for each category of instruction and a
schedule for refresher training. The UBRC staff has reviewed this information and
finds it adequate and meets the goals of R447-18-12 and R447-25.11(2). To

em hdas;ze the importance of continued training, license condition 29 has been
included.

Section 8.4 Emergency Planning

The stafl has reviewed the information on emergency planning for the Envirocare
low-level radioactive waste disposal facility. The licensee has established plans for
responding to on-site emergencies of all types including those involving radioactivity.
The licensee includes in these plans. procedures that include interaction with local
governments and locally svailable medical treatment. The emergency response plans
are judged 1o be adequate.
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Section 8.5 Revi. s and Audits

The UBRC stafT has reviewed the information provided by the licensee relevant to
internal reviews and audits of operational activities. The Envirocare program
includes independent third.party audits of their engineering and safety related
rograms The review and audit procedures include s frequency of audit schedule. a
ﬁm’ng of sub‘ect matter to be reviewed and the qualifications of the individuals
performing the audits. The licensee also provided information regarding senior staff
reviews of operating programs. The UBRC concludes these programs are adequate.

Section 8.6 Facility Adninistrative and Cvperating Procedures

The licensee has provided information regarding the policies and procedures
implemented in order to arovide control over activities that are important to safe
facility operations. The UERC stafl has reviewed these policies and procedures and
ﬁ:g; tha; inajor safety related procedures and site operating policies have been
sddressed.

Section 8.7 Physical Security

The stafT has reviewed the licensee's information relevant to physical security for the
site. The licensee's program is comprehensive and should provide for adequate
protection against tﬁeft or vandalism. License conditions 48 and 49 address aspects
of the physical security plan.
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CHAPTER 9
QUALITY ASSURANCE

CONCLUSIONS OF THE REVIEW/Utah Bureau of Radiation Control
Section 9.1 Quality Assurance During the Design and Construction Phase

The stafT has reviewed the quality assurance (QA) program during the design and
g:strucgti;n phase for Envirocare's low-level waste disposal facility cecording to SRP
tion 9.1.

The organizations and persons performing QA functions have the required
independence and authority to effectively carry out the QA rogram without undue
influence from those direct ¥ responsible for costs and schedules.

The qunli? assurance thuirements outlined in the SAR are applicable to both the
design and construction phase as well as the operation phase of the project. The
majority of the construction for this project has already been completed.

During the design phase of this project, the major objective has been to design a
disposal emba ent that will afford environmenta protection, safety, and stability
to at least the same degree as the Vitro disposal embankment at South Clive. The
design criteria as presented in Section 3 of the SAR has been approved by the UBRC
Any design changes must be submitted for review and approval by the lf'BRC before
1mplementation by Envirocare.

It was not the intent of this section to specify the number, model, weights, etc., of
construction equipment to be used by the constructon contractor duning the project.
The construction contractor is to be given the design/construction specifications, and
required to meet them.

This section itemizes the specific tests and frequencies that must be performed on
each type of construction material. calibration and control of measunring equipment,
and records to be maintained.

This section also discusses corrective actions to be taken when non-conformance
items are encountered.

During the nperation of the waste disposal facility, Envirocare will assure that all
activities affecting structures, systems, or components important to safety will be
subject to the applicahle controls of the QA program. and that specific equipment,
environmental conditions. skills or processes will be provided as Decessary.

The QA program covers activities affecting structures, systems, and cotapopents
important to safety as identified in the SA&L

Accordingly, the stafT concludes that the l;{‘plicant's description of the QA program
complies with applicable Utah Bureau of diation Control Rules and industry
standards and can be implemented for the pre-operational. operational and post
operational phases of the Clive facility.
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' CONCLUSIONS OF TI . REVIEW/Utab Bureau of Water ollution Contro|
Section 9.1 Quality Assurance

Constrction Quality Assurance - the stafl have determine that the construction
quality assurance/quality control (CQA/QCI. procedures are in peed of major revision
in order to com;ly with recent EPA construction guidance. As a result, Eovirocare
will be required to submit and receive stafl and xecutive Secretary approval of a
revised CQA/QC Plan hefore cunstruction of the disposal facility, see License,
Appendix B, Part 1 D 4. This plan will comply with the ﬁuidance found in the EPA
document entitled "Construction Quality Assurance for Hazardous Waste Land
Disposal Facilities™, July, 1986, EPA/530-SW-86-031, and address related comments
found in Notice of Deficiency No. 6 issued to Envirocare on November 26, 1990.

CONCLUSIONS OF THE REVIEW/Utah Buresu of Radistion Control
Section 9.2 Quality Assurance During the Operations Phase

The stafT has reviewed the quality assurance (QA) program during the operations
phase for Envirocare’s low-level waste disposal facility according to SRP Section 9.2.

The organizations sand persons performing QA functions have the required
independence and authority to effectively carry out the QA program without undue
influence from those directly responsible for costs and schedules.

The QA program describes the requjrements.’procedums. and controls that, when
gaogseerly implemented. comply with Appendix B to 10 CFR 50, 10 CFR 50.55a and

The qualx? assurance requirements outlined in the SAR are applicable to both the
design and construction phase as well as the operational phase of the project. The
majority of the construction for this project has already been completed

During the design phase of this project, the major objective has been to design a
disposal ¢mbanaent that will afford environmentaf protection, safety, and stability
lo at least the same deg ee as the Vitro disposal embankment at South Clive. The
design criteria as presented in Section 3 of the SAR has been approved bv the UBRC.
Any design changes must be submitted for review and approval by the UBRC before
implementation by Envirocare.

It was not the intent of this section to specify the number, model, weights, etc., of
construction equipment to be used by the construction contractor dunn the project.
The construction contractor is to be given the design/construction specifications, and
required to meet them.

This section itemizes the specific tests and frequencies that must be performed on
each type of construction matenial, calibration and control of measuring equipment,
and records to be maintained.

This section also discusses corrective actions to be taken when non-conformance
ilerus are encountered.
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" During the operation ¢ he waste disposal facility, Envirc  we will assure that all
activities afTecting struccures, systems, Or components important to safety will be
subject Lo the applicable controls of the QA program, and that specific equipment,
environmental conditions. skills or processes will be provided as necessary.

The QA program covers activities affectins Structures, systems, and components
important to safety as identified in the .

Accordingly, the stafl concludes that the applicant's description of the QA program
complies with applicable Utah Bureau of Radiation Control Rules and industry
standards and can be implemented for the pre-operational, operational aud post
operational phases of the Clive facility.
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CHAPTER 10
FINANCIAL ASSURANCE

CONCLUSIONS OF THE REVIEW/Utab Bureau of Radiation Control
Section 10.1 Financial Assurance

Utah Radiation Control Rules requires certain licensees to provide financial surety
arrangements for the decontamination. decommissioning and reclamation of the
licensee's grounds and facilities. This is aD integral part of the licensing process and
ultimately the license. The purpose of these rules is to ensure the protection of the
public health and safety in the event of abar donment, default, or other inability of
the licensee to meet the requirements of the rules or conditions of the license.

Envirocare was required to provide such surety for the NORM license and has, in
fact. implemented the necessary {inancial surety. During the licensing process,
Envirocare provided operation. closure, and Jao.t-closure plans (including long-term
monitoring and maintenance) and associated costs to the UBRC for review and
approval by the UBRC staff and engineers. Based on those plans and costs. & surety
amount was established and approved by the UBRC, the Utah Attorney General's
Office. and Envirocare’s legal and financial consultants.

Currently, the type of financial surety arrangement am&)ted by the UBRC is & Trust
Agreement with a cash bond in the amount of $£779,000. glus interest. Essentially,
the surety provides money to the Trustee, Key Bank of Uta . for reimbursements o
costs to properly place a maximum of 300,000 cubic yards of contaminsted material
into the disposal cell; to complete all phases of the disposal cell embankment to the
required design specifications; to decontamit the grounds, equipment and
facuities; and to monitor the site for thirty ' 30) years after its closure. The Trustee
shall make payments from the surely fund \r.the Department of Health, UBRC shall
direct. There are provisions in license condition 58 for the surety srrangement to be
reviewed and updated annually.

The =tafl has again reviewed this plan and finds the applicant has submitted ®
comprehensive and acceptable financial assurance plan to cover estimated costs for
decontamination. decommissioning and site reclamation. In parti~ lar, it complies
with the UBRC rules including R447-25-30, R447-25.31, and 447.25.32.

The stafT has reviewed the financial assurance plan for Envirocare low-level waste
disposal facility.

The spplicant has submitted a comprehensive financial assurance plan to cover the
estimated costs of conducting all licensed activities over the planped operating life of
the project, including costs of construction and disposal.

The staiT has reviewed this plan and finds that it contains all the features considered
essential for such 8 program and is, therefore. scceptable. In particular, it complies
w:tdhéhe Utah Bureau of Radistion Control Rules including R447.25.30, R447-25-31
apd R447.25.32
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Ground Water Classification (Licenze, Appendix B, Part I A) - 24 ground
water quality samples from wells SC-1 tgrou‘zh SC-5 which are located
pearby the low-level radioactive waste (LLR ) embankment in Section 32
T.15 R 11W, indicates that ground water has an average total dissolved
solids (TDS) content of 34,914 mg/l. These five wells which are completed
both in the shallow and deeper apparently confined aquifer, demonstrate
simular TDS concentrations.

Background Ground Water Quality (License, Appendix B, Part 1 B) -
background %ullity has been determined based on the same 24 samples
from wells SC-1 through SC-5, collected as a part of the Vitro Embankment
Environmental Impact Studies during September, 1981 through August,
1982 with partial radiochemistry data from April, 1987. Unfortunately
many radionuclides proposed for disposal have gone unumEled 10 the
existing ground water quality data. otwithstanding, the Executive
Secretary has set the ground water protection leve!s at the same
concentrations as the Ground Water Quality Standards. Future sampling
will yield information at a later date, before receipt of waste at the facility,
which will allow the Executive Secretary to determine backsround values
Based on the new dats the protection levels ml&‘bc modified if the it is
shown that background concentrations exceed the Ground Water Quality
Standards, see Part ] H 5.

Ground Water Protection Levels (License, Auppend.ix B, Part I C). protection
levels have been set at the highest of the following two values:

2.  Ground Water Quality Standards ( GWQS) - as defined in UAC
R448-6-2. Table 1. for Beta and/or Gamma emitting man-made
radionuclides, GWQS have been calculated from National Bureau of
Standards (NSB) Handbook 68. For conservative purposes, the lowest

b. Backgrouna Ground Water Quality - as determined from wells SC-1
through SC-5, as mentioned above.

A< more background ground water quality becomes available. especially site
specific data, the protection levels may be modified by the Executive
retary (License, Appendix B, Part | C 2).

For those radionuclides without a value in NSB Handbook €9. an analo
value was determined hy the Bureau of Radiation Contrel using velues from
Table 1.b of "Limiting Values of Radionuclide Intake and Air Concentration
and Dose Conversion Factors for Inhalation. Submersion. and In estion”,
Federal Guidance Report No. 11 (EPA document EPA-520/1-88-020). The
analog value was calcula‘~d from a ratio of the Annual Limit of Intake
(ALI) values for ingestion from Federal Guidance Docurnent No 11 and the
Maximum Permissible Concentrations for Water (168 hr week) from NSB
Handbook 69 as follows:
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Potassium4 .nalog » K-40ALl X K42 l4F. #-168 hr
(MPCw-168hr) K-42 ALl

The Ground Water Quality Standards, UAC R448.6.2. Table 1 require that
for the case of multiple radionuclides “the surn of their annual dose
equivalent to the total body or any ocrgan shall pot exceed four millirem/yr”,
In practice, this is usually accomplished by the Sum-of-Fractions Rule;
which in turn requires discrete radiochemistry analysis of every
radionuclide proposed for disposal, and the result divided by the
corresponding grouction level (or GWQS in this case), and e ratios
summed. The Sum-of-Fractions Rule usually requires the sum of the ratios
Lo be less than or equal to 1.0, However, this rule was designed for the
arcumstance where background concentrations are significantly smaller
than the standard of com &hnnce. resultiog in fractions significantly less
than 1.0. In this permit the Executive Secretary has determined to require
Envirocare not to increase the background concentrations of the each of the
radionuclides present in the uppermost ground water; and has consequently
assigned the background concentrations as ion levels. This has
created a Froblem in the application of the Sum-of-Fractions Rule because
the sum of the ratios results in s value greater than 1.0. Decause the
background concentrations for three of the radionuclides (Pb-210, Th-230,
and U-nat) appear to exceed the 4 millirem annual dosage requirement and
in an effort to minimize the cumulative iiopact that multiple radionuclides
may cause on the uppermost ground water, the Executive Secretary has
determined to set the sum of the fractions at a higher value than 1.0, based
on baseline conditions to be determined by Envirocare. The Executive
Secretary expects that this summation value will include the first standard
deviation in order to account for natural varisnce. The sum will be
determined upon approval of the Accelerated Background Sampling Report

required by Appendix B, Part I H 5 of the license.

As a conseanence nfthj : : um-of-Fractions rule cannot be uugrin

grour waler quai'tv complinnce eterrination ion

thamﬂ'ﬁ:—r% satopling. However, atter the batKgTound conzentralions

2.?0 bheen determined and approved, permit compliance will be determined
Yy both:

a. Comparison of the individual radionuclide concentrations with their
individual protection levels, and by

b. Comparison of the current sum-of-fractions value with the initial or
baseline summation value determined at the conclusion of the
accelerated background monitoring.

Final Design (License, Appendix B, Part 1D 2) - because the application
was based on conceptual esign dats, Envirocare will be required to submit
detailed final engineering design and specifications and secure Executive
Secretary approval before any construction of the LLRW Embankment.
Failure to construct any portion of the facility in compliance with the
approved design or CQA/QC Plan will be csuse for the Executive Secretary
to require Envirocare to retrofit. reconstruct, or otherwise mutigate the

facuhity to prevent the release of contaminants to ground water.
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Complinnce ' nitoring (License, Appendix B,P | E) . Envirocare will
use statistical methods provided by EPA (o determine compliance of ground
water quality at the compliance monitoring wells with the ground water
protection levels.

Because the compliance monitoring wells have not yet been constructed,
specific requirements have been provided to ensure the wells are adequate
for the purpose. Envirocare will be required to construct the compliance
monitoring well network and secure Executive Secretary approval before
any construction of the LLRW Embankment.

If at any time in the future, the Executive Secretary determines, after
review of any compliance monitoring or other data, that the compliance
monitoring well network needs to be modified, Envirocare will be notified to
submit a plan and compliance schedule to complete the needed changes.

Ground water monitoring will be quarterly and will include all the
protection level parameters, including all the radionuclides proposed for
gnpoul and their indicator decay products as to be determined in Part | H

O monitory ‘i1l glso include liqujd moist ntent testin d
contiol of the waste 1 aecordance with thelblor approved by the Frocitive
Secretary, pursuant to Part I H (11).

Post closure monitoring has not yet been defined, consequently Envirocare
will secure approval for such a plan.

Non-Compliance and Out-of-Compliance Status (License, Alfpendix B. Part
1 F)- these requirements recapitulate those found in UAC R-448.6.6 16
through 6.18.

Reporting Requirements (License, Appendix B, Part I G) - these parallel the
crmpliance monitoring requirements (o enswe reporting of the same. The
notice of clay bottom liner and cover construction are to provide the
Executive Secretary opportunity to inspect said construction. The
semi-annual "As-built” report 1s to document construction as per approved

desigu.

Hydrogeologic Report (License. Appendix B, Part I H 3) - some investigation
has been completed in the area relevant to the pearby Vitro Embankment
and the Mixed Waste Facility. However, site specific hydrogeologic data is
necessary to support the compliance monitoring well system. Consequently,
hvdro;eologic studies will be completed before any construction of the
LLRW Embankment. These will form the basis for the ground water flow
modeling. Characterization of the unsaturated zone has been included here
in order to evaluate any perching of leachates under the facility in the
vadose zone and ensure adequate ground water compliance monitoring.
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9. Determinatic f Indicator Redionuclide and D¢  j Products ( License,
A?endix B.rart ] H 7). because the radionucliges decay into distinctly
different daughter products, it will be critical to identify all these
daughters. and ensure they have established mopitoring parameters in the
permit, particularly for short-lived radionuclides. More mobile
radionuclides must also be identified with the intent of focusing on those as
lead indicators of ground water contamination. As a result, the extens:ve
list of noniloring parameters found in the permit today may be modified at
8 later date to include a two phase approach, where & short list of mobile
indicator parameters are monitored first, on a regular besis; an exceedance
of whicl::ould trigger monitoring of a second phase comprehensive list of
parameters.

10. Related Facilities Which Require Executive Secretary Approval (License,
Appendix B, Part I H 12) . very little information, in terms of engineering
design, has been submitted on various facilities related to receipt, handling,
end temporary storage of wastes. In order to ensure these facilities meet
the spill containment requirements of Psrt 1 D 7 of the permit, Envirocare
will submit detailed engineering plans and secure Executive Secreta
approval before receipt of any low-level radioactive waste not received and
maintained in water-tight containers at the facility.

11. Contingency Plan (License, Appendix B, Part I H 2) - because the
application omitted a Contingency Plan, the license will require Euvirocare
to submit and receive Executive gecnury approval of 8 Contingency Plan
before construction of the disposal facility, see License, Appendix B, Part |
H 2. This Contingency Plan will address all the comments found in Utah
Bureau of Radiation Control Notice of Deficiency No. 6, Comment WPC-13,
dated November 26, 1990. Satisfactory response to all these issues should
;{lsloohelp satisfy Buffer Zone requirements, see License, Appendix B, Part |

Liquid Restriction and Control of Waste - In addition to the requirements above,
Envirocare will be prohibited from receiving free liquid wastes (License, Condition
15), and will implement testing and control of the h‘;uid content of the waste at the
time of receipt, as required in License, Appendix B, Part 1D 6. and Part ! E 9.
respectively.

Spill Coptainment - Envirocare will ensure that all waste handling and temporary
storage facilities will prevent releases to soil and ground water by submutting detailed
eogineering plans and description and securing Executive Secretary approval of said
facuities (see License, Appendix B, Part 1 D 7 and H 12).
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Judge Robert J. Bryan

UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF WASEINGTON
AT TACOMA

US ECOLOGY, INC., a California
corporation,

Plaintiff,
V.

NORTHWEST INTERSTATE COMPACT ON
LOW=LEVEL RADIOACTIVE WASTE
MANAGEMENT, and ROGER STANLEY,
its Chairman, and ELAINE CARLIN,
its Executive Director; LARRY
ANDERSON, ADRIAN HOWE, JAMES
IKEDA, GLENN MILLER, DAVID
STEWART-SMITH, and JONATHAN

| CARTER, its State
- Representatives; WASHINGTON
- DEPARTMENT OF ECOLOGY, and CHUCK

CLARK, its Director; UTAH BUREAU

| OF RADIATION CONTROL, and LARRY
ANDERSON, its Deputy Director;

UNITED STATES NUCLEAR REGULATORY

“ COMMISSION, and IVAN SELIN, its
' Chairman;

Defendants.

STATE OF WASHINGTON)
) 8s.
COUNTY OF KING )

NO. C92-5091B
AFFIDAVIT OF MAILING

I, Kathryn Lester, being first duly sworn on ocath,

depose and say:
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113813-0006/5L.921920 141
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That 1 am a secretary for the law firm of Perkins Cole,
Seattle, Washington, that on the 10th day of August, 1992 I

served true and correct copies of Declaration of William A.

. Gould and Plaintiff's Memorandum in Oppositien to Compact and

Washington State Defendants' Motion to Dismiss to the
following, postage prepaid, United States Mail:

- James K. Pharris

Assistant Attorney General

. Ecology Division
| 4407 Woodview Drive SE, 4th Floor
+ PO Box 40117

Lacey, WA 98504-0117

Larry F. Anderson, Deputy Director
Utah Bureau of Radiation Control
Division of Environmental Health
288 N. 1460 West

Salt Lake City, UT 94116-06%0

Kathryn scer
SUBSCRIBED AND SWORN to before me this 10th day of
August, 19%2, by Kathryn Lester

éé4atl— » et
Notary Pu € in and for the
State of Washington, residing
at trereer Zlacal .

My appointment expires / ./)- %,
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U.8: DISTRICT COURT . .
FOR THE WESTERN DISTRICT OF HINGTON
AT TACOMA b

US ECOLOGY, INC., a California

corporation,
Plaintiffs,

)

)

)

vs. )

NORTHWEST INTERSTATE COMPACT ON ) NO. C92-50918
LOW-LEVEL RADIOACTIVE WASTE )
MANAGEMENT, and ROGER STANLEY, )
ite Chairman, and ELAINE CARLIN )
its Executive Director; LARRY )
ANDERSON, ADRIAN BOWE, JAMES )
IKEDA, GLENN MILLER, DAVID )
STEWART-SMITH, and JONATHAN )
CARTER, its state representatives;)
WASHINGTON DEPARTMENT OF ECOLOGY, )
and CEUCK CLARKE, its Director; )
UTAE BUREAU OF RADIATION CONTROL, )
and LARRY ANDERSON, its Deputy )
Director; UNITED STATES NUCLEAR )
REGULATORY COMMISSION, and JVAN )
SELIN, ite chairman; )
Defendants, )

RULING ON FEDERAL DEFENDANTS’ MOTION TO DISMISS in
the above-entitled matter on July 2, 1992, before the
Honorable Robert J. Bryan, United States District Judge, at

the United States Courthouse, Tacoma, Washingtoen.

Appearance of Counsel:

On Behalf of Plaintiff: MR. ROBERT L. DEITZ
MR. WILLIAM GOULD

On Behalf of Defendants: MS. SUSAN FONNER

MR. WILLIAM E. RUBIDGE

Corri L. Rene’, CSR
Court Reporter

JAMES, SANDERSON & LOWERS, COURT REPORTERS (206) 627-8543
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(Excerpt of proceedings.)

THE COURT: Well, this is the Defendant -~ or
I guess we’'re calling it the Federal Defendants’ Motion to
Dismiss. And they bring this motion on two grounds; the
firet being that the administrative remedies with the
Nuclear Regulatory Commission should be exhausted, and on
the second ground that this court lacks jurisdiction under
the Hobb’s Act.

On the first ground, the exhaustion issue, I agree with
the federal defendants on this. And it‘s my judgment that
on that ground, the motion should be granted and the federal
defendants should be dismissed from this case.

I thought about staying the case as to them, but it
seems to me that, under the nature of this case, there would
be no particular benefit for that. After any administrative
remedies are exhausted, if it‘s appropriate to bring them
back in, that can be done as easily, it seems to me, by
bringing them back in as it could be by lifting a stay. I'm
not sure that that would ever be appropriate; 1 make no
finding in that regard. But it seems to me that a dismissal
is more appropriate on exhaustion grounds than a stay.

I want it to be clear that the dismisesal is on
exhaustion grounds only and is without prejudice to any
other grounds to have them in the case that may arise in the

future. I make no ruling on the Hobb’s Act, the ninth

JAMES, SANDERSON & LOWERS, COURT REPORTERS (206) 627-8543
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circuit jurisdiction issue at this peint.,

I’m going to make some recommendations. At this peint,
these are only recommendations, but I would hope that Ms.
Fonner would pass these on to the Commission, and that Mr.

+ti consider them for hie clients. It would be oy
recommendation that U.S. Ecology, as soon as possible, file
some sort of formal complaint or petition with the NRC
asking the NRC for the relief, whatever relief they request
or for whatever sort of a hearing they might request stating
the grounds, so that the issue is squarely before the
Nuclear Regulatory Commission.

I would urge the Commission not to wait for that but to
proceed sua sponte on the information they now have and on
the petition or complaint, if and when it comes, to
determine whether a hearing on these issues is appropriate,
and to make that determination as soon as they can and to
make it formally so that if they choose not to proceed with
a hearing, the plaintiffs here will have an opportunity to
ask the circuit for whatever relief might be appropriate.
And so that if there is to be a hearing, it can be processed
promptly. So I hope the Commission will move on the basis
of the information they have now, along with any other
information they get, to make their preliminary decision of
whether they should have a formal hearing under the

regulations.

e 4

JAMES, SANDERSON & LOWERS, COURT REPORTERS (206) 627-8543




W @ d O e WO e

N N NN R N e e e s s ps s s s e
U‘&wNHO\DO\IQU‘thHO

If there is to be a hearing, I wou.d urge and recommend
and request and hope for rapid processing of that hearing.
The reason I would request that and ask that the Commission
not sit on its hands on this deal, is that it does seem to
me that, depending on action of the Commission, if they take
action, that the issues in this case may be substantially
narrowed. It certainly would be helpful to me if the
Commission would do whatever they’re going to do before we
get to trial in this case.

Those are only recommendations for whatvappcnr to me to
be the sensible processing of the issues that are presented
here. But I would hope that all concerned would proceed
with this on the basis that everyone is trying to find a
quick and inexpensive answer to these guestions so that the
wealth of the country not be spent in supporting lawyers but
rather in getting to the bottom line of the real issues in
this case.

And it does seem to me that the issues are fairly
narrow, the issues with the federal defendants, and I would
hope that they would not be needlessly complexified but made
simple. It seems to me that we really are dealing in this
part of the case with some very narrow issues, and I would
hope that you could get, by cooperation and agreement and
assistance to each other and not too many staff people

involved in it, you could probably get to an answer to the

JAMES, SANDERSON & LOWERS, COURT REPORTERS (206) 627-8543
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question to whether there should be proceedings quickly, and
if there are to be proceedings, you could get to the merits
very quickly. And I would hope that you would proceed to
pace.

Those are recommendations only. I think I don‘t have
authority other than to make recommendations after I
determine that the federal defendants should be dismissed
from this case. But that is my judgment. The motion is
granted.

MR. DEITZ: Thank you, Your Honor.
MS. FONNER: Thank you, Your Honor.

(End of proceedings.)

I certify that the foregoing is a correct transcript from
the record of proceedings in the above-entitled matter.

Corri L. Rene’, CSR Date
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UNITED STATES DISTRICT My [ By
WESTERN DISTRICT OF WASHI TN, &d:

US PCOLOGY, INC., & California )
cerporation,

Plaintifs,

)
)
Y. ; ¥o., C92-5091p
NORTEWEST INTERSTATE COMPACT O )
LOW-LEVEL RADIOACTIVE WASTE )
MANAGEMEINT, and ROGER BTANLEY, ) NOTION TC DISHISS
its Chairman, and ELAINE CARLIN, ) .
its Executive Director; LARRY )
ANDERSON, ADRIAN BOWE, JAMES )
IKEDA, CLENN MILLER, DAVID )
STEWART=SNITH, and JONATEAN )
CARTER, its etate representatives; )
KASHINCTON DEFARTMENT OF BCOLOCY, )
and CHUCK CLARKE, ite Director; )
UTAM BUREAU OF RADIATION CONTROL, )
end LARRY ANDFRSON, its Deputy )
Director; UNITED STATES NUCLZAR )
REGULATORY COMMISSION, and IVAN )
BELIN, its Chairman; )
)
)
)

MOTED: Nay 29, 1933

Defendants.

Pursuant to Rules 12(b) (1) and (6) of the Pederal Rules of
Civil Procedure, federal defendants United States Wuclear
Regulatory Coxmission and {ts Chairman, Ivan Belin, Dereby move
this Bonorable Court to enter an order disnissing plaintifs's
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i| complaint. The grounds for this motion are set forth in the
2# accampanying sexorandus; a proposed order is also attached.
2 DATED this _.L day of May 1892,
K NIKE McEAY
United States Attorney
8.
WILLIAM N. RUBIDGE
¢ Aseistant United States Attorney
’ Gl ) oty
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lolzcltor
]
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UNITED STATES DISTRICT COURT Ll
WESTERN DISTRICT OF WASEINGTON

-

UE ROOLOCY, INC., ¢ California
§| oorporetion,

i0 Pleintite,

)
)
3
g
l 12 v. ) No. C92-50618
)

12§ KORINWEST INTERSTATE CONPACT ON )
LOW-LEVEL RADIQACTIVE WASTE )
13 | FANAGEMENT, and ROGER STANLEY, )
its Chairmar, and ELAINE CARLIN, ;

14} its Executive Director; LARRY
AVDERSON, ADRIAN BOWE, JAMEs )
15| IXEDA, GLENN KILLYR, DAVID )
STEWART-EMITH, and JONATHAN )
i6) CARTER, its state Tepresentatives; )
WASHINGTON DEPARTMENT OF ECOLOGY, )
17§ and CHUCK CLARXE, its Directer; )
UTAM BUREZAU O? RADIATION CONTROL, )
18| ard LARRY ANDERSON, {ts Daputy )
Director; UNITED STATES WUCLEAR )
18] REGULATORY COMMISSION, ard IVAN )
BZLIN, ire Chairman; )
)
)
)

FIDERAL DEFENDANTS
MENORANDUN IR SUPPORT
OF NOTION TO DISMISS

a0
Defendants.

a1l

a3

&) T™he United Ptotes Nucleas Regulatory Commission (MRC) ana

24} its Chairman, Ivan Selin, referred to herein &8 "the feders)
3 defendantg®, Fespectfully request the Court te Gianiss plaintigsr s

6] complaint with Fespect to thas pursuant to Rules 12(b) (1) ana (6)
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©f the Federal Rules of Civil Procedurs (PRCP). With respect to

A such defendanie, the Court lecks Jurisdiction ever the Subject

matter of plaintiff's clalams and the Gompleint falls to state @
clein upon which the Court can grant reljier.

The Court should aisaiss the complaint with respect to the
federal defendants because plaintiff has failed to axhaust {ts
sdsinistrative reszedies availadle fros the NRC. Kowvever, even if
that omission is remedied by the Plaintiff, this Court lacks
Jurisdiction to reviev plaintiff's eleinms against the faderal
defendants because the Court of Appeals bas exclusive jurisdiction
Over the sublect matter of those elains.

ETATUTORX BACECROLND

Under the Atomic Enargy Act of 31954 (ALA), the Atemic Energy
Comzlesion, the predecessor to the WRC,' was given the sole
licensing and Tegulatory suthority over the pesceful uses of
nuclear energy in the United States. The NRC's regulatory
suthority spans most commercial activities relating to readicactive
meterials,’ including the disposal of radicastive vastes. Yhe
Comnission's jurisdiction in the field of radiation health and

Eafety 1s exclusive, unless the Commission has ocedad thie

'The Atomic Energy Commissionv as abolished and its ljcensing
and regulatory functieans under the ALA transferred to the WRC
effective January 1%, 197s. Eese 42 U.B.C. §§ 6801, B84, $8¢2;
Executive Order 1183¢ (Jan. 18, 1978).

dwaturally eccurring radioactive material (WORX), excapt
Bource material (gep note 3, dnfra)., is net subject to regulation

ander the AXA.
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Jurisdiction under an AgTeament entered into pursvant to Section
27¢ of the ARA, €2 U.5.C. § 2021.

Section 274 was enacted in 1959 46 an asendsent to the AZA.
Tnis provision permits the Comission to cede to the states
“Jurisdiction to regulate Source materials, byproduct materials,
and small quantities of special nuclear materisls, ss defined by
the AZIA.' When these materials require disposal and fall within
cortain specificetions,. they are torsed ®lov-leve! redicective

*The terms *source Baterial,® "special nuclear material,* and
*byproduct material® are dafinad in the ABA, as follows:

The tars ‘aocurce materisl’ means (1) wranius, therium, er
Any other material which is determined by the Conaission
pursuant to the provisions eof section 61 to be source
Baterial; ores containing one or more of the
foregoing Baterials, 4n weuch concentration 88 the
Coxzission may by requlation deternine fron time to time.
AXA § 1lz., 42 U.B.C. § 2014(32).

The tern 'special buclear Baterial’ means (1) plutenium,
uraniue enriched in the isotope 333 or in the isotope
233, end any other matarial Vhich the Comsission,
pursuant to the provisiens of #sction 81, detersines to
be special nuclear Baterial, but does not include source

material; or (2) any material artificielly enriched by
any eof the foregoing, but does not include source
Baterial. aza § 1lee., 42 ©.8.C. § 20i4(nsa).

The ters 'bypreduct Bpaterinl’ means (1) any radicactive
Baterial (except specisl muclear materiel) yielded in or
Bade redicective by exposure to the radiation incident to
the process of Producing or wtilising specisl nuclear

» &nd (2) the tailings or vastes produced by the
extraction or concentration of uranius or thorius from
&ny ore processed primarily fer {ts source material
content. ARA $ ll.o, 42 0.8.C, ' 301‘(0).
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vaste (LLRV)® and fell within sectien 274, vaian provides in
pertinent part:
&. It is the purpose ef thie section «-

(¢) to establieh precedures and criteris for

discontinuance of certain of the Comaission's

regulatory responsibilities with respect to

byproduct, scurce, and special nuclear

:otcrtnlo. &nd the assuxption thereos by the
tates;

Agreexents with the Covarnor of any Btate providing fer
discontinuance of the regulatory autho:1t¥ of the
Comxission under ehartoro 6, 7, and 9 [re ating to
Tegulation of special nuclear saterial, source material,
and byproduct materisl), and section 161 (releting to
general authority of the Commission) of this Act....

protection of the public health and safety froms
radistion hazards.

As the statute makes clear, the Commisnion is euthorized to
relinquish a portion of what had esrlier been the axclusive
faderal jurisdictien over nruclear matsrials, and the state then
dssunes jurisdiction over that portion. Such an Agreement was
entered into between the Wuclear Regulstory Cozmission and the

.‘2“' for exawple, the definition ©f lov-level radiesctive
Viste in section 2(9) of the Lov-Level Radicactive waste Policy
Asendasnt Acts of i985, 42 U.5.C. § 2021b.(9).
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State of Utad affective April 3, 1904, fae ¢ Ped. Reg. 14460
(April 11, aesq).* S

Section 3741, of the ARA provides the MRC with the authority
to terminate or Suspend the Agressent with Utan ANd reassart

;llccncing and regulatory Suthority should the Coma!ssion find that

sueh terwination er Suspension 4s required to pretect the pudlic
beslth and safety, or that Utah has not complied vith one or more
requiresents ©f section 274. Bovever, the WRC must Give the State
¥easonable notice and an opportunity for a hesring before
terninating or suspending all or Part of the Agreement.® ges AL
$2743.(1), 42 v.s.c. § 2021(3)(1).
ELAINTIPP'S COMPLATNT

Plaintiff's complaint does not implicate the federsl
defendanrts, except in Count VI and in Paragraph G of the prayer
for relief. In count VII, plaintiff alleges that under. NRC
regulations on Licensing Requirements for Land Disposal of
Radicactive Wastes, 30 erp Part 61, before lov-level radiocactive
waste froe other persons Bay be disposed or, the cognizant state
or the federal governsent BUST cartify a villingnese to accept
trensfer of the Glsposal site licenss at closure, and that such

'An amendsent to the Agressent became efrective May 9, 1990,
Bag 55 Fed. Reg. 22112 (Kay 31, 19%0).

The Comaission BAY tamporarily euspand an sgreemsent with ©
state vithout motice eor baaring enly 4f an energency eitustion
exiets with respect to &Ny Waterial covered by the hgreement
Creating darnger which requires {mmsdiate sotien. aga $ 27¢3.(2)y
42 U.8.C. 8 2021(3)(2).
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disposel may be perwittes @nly en lend owvned by the federal or
state governsant. It further alleges that Dtah has edoptad the
Saxe rulss under its Agreessant pProgras, but that it waived them at
the Envirocare eite *4pn eontravention of federal and state lav.*
‘Plaintiff aleo alleges thet such walver is unlavful, and maintains
that becesuse the site ownership requiresant is related to public
bealth and safety, the wuclear Regulatory Coasission is required
to suspend or revoke Utad's Agreesent state status. Therefore,
fmong other things, US Zcology seeks a declaration that NRC's
fallure to insist upon compliance with the site ownership
reguirerents violates federa) lav.’

DISMISSAL OF PLAINTIPP'S CLAINS
AQAINST THE PEDYRAL DPFENDANTS

A. THI COURT BMOULD DISWMISS THE COMPLAINT PURSUANT
TO FRCP 12(b) (6) BECAUSE PLAINTIPF RAS PAILED

. With respect to the federal defendants, this case evears to
be an attenpt te compel the MRC to take action that will atffect
the status of Utah as an Agreement state under section 474 ©f the
AEA. Judicial reviev is not Approprista with respect to such a
Tequest "until the prescribed Sdainistrative remedy has been

exhausted.* mu—m”_.lhmunm. 303 V.8, 41,

31 (1938). 9The Suprese Court has explained the basis f5r this

"In ite Prayer for relief, plaintiff seexs a deocluraticn "that
the waiver of site Ownersbip by Utah and the Nuclear Regulatory

Coaxission® is contrary to lav. Thers is, bovevar, no allegetion
thet such a wvaiver was avar fssuved by the MRC.
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rule in lﬁll&_v.-_!nm:_mm. 395 U.B. 185, 193198 (1968), as

follows: .

The sgen
:urpooo ©

In numerous cases involving elains egainat the thitas States
Wuclear Regulatory Commiesion, the courts have ruled that

the Commission sheould have “the first chance to exercise that

discretion or @PPly that expertise.” ges Sealition for gefe

!“mumﬂ_mmmmw. 463 r.24
93¢, 933-9%6 (D.C. Cir. 1973); Bunfiover Coslition v. Muclaar

Beglatory Coxxiesion, 534 F.Supp. 446 (D. col. 1902); Resrosiers
x*~Hn1i1i“i11i:z_!nsl:Ax_lssxllxnxx_ﬂnnnillinn- 487 F.Supp. 71, 74
(E.D. Tern. 1980); Henicker v, Mendris, ee® F.5upp. €14, 417-418
(I;D. Tenn. 1979), aff'd 603 P.24 sse (6th Cir. 1979), gors.

fenied 4¢¢ 0.5, 1072 (1980); Loncerned Citizens of Rhode Isiand v,

Huclear Requlstory Commisgion, 430 F.Supp. €27, €31-632 (D. Raode
Igland 1977); Mader v, Ray, 362 FP.Bupp. 946, 953984 {D.D.C,
1973).

The doctrine of exhaustion or sdministrative revedies is
applicatle to this case. Although the Jav provides procedurss for
Conrission reviev of Plaintite's elaims 8gainst the federsl
Gefendants and gives the Commission pover to afford all of the
relief necessary to Temedy them, plaintiff's complaint includes no
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@llegetion thet it has exhausted, or even initieted, these
edainistretive ressdies.

Commission reguletions pernit any person to request actian by
Ehe NRC. The Comsission receives and reviess sany such petitione

“Ssaking many different forms of relisf, Tha procedures are well

developed, readlly @veilable, and eimple \_ comply with., The
regulstions provide thatee

(8) Any person may f£ile » r::ueat (vith the
Comnission) to institute a Froceeding . . . to wodify,
Euspend ar revoke & license,

{ = « + The requests shell specify the
action requested and set forth the facts that constitute
the busis for the request. . , .,

(b) Within & reasonable time after 2 reguest

pPirsuant to paregreph (s) ©f this section bas been

received, the Director of the WRC office with

responsibility for the subject matter of the requast

shall either institute the Fequested proceeding . . . or

shell edvise the person whe made the request in writing

that no proceeding will be instituted in wh.le or in

Part, vith respect to ths request, and t*, reasons for

the decision,
10 C.¥.R. 2.206 (exphasis added). 1If the Director's decision is
that no proceeding will be instituted or other action taken, the
Coxxission {s authorized to review the decision to determine if
the Director bas abused his discretion. 10 €.y.%. 2.206(c).

ReQuiring recourse firet to the &gency cherged with maxing an
edninistrative decision (1) ®lieve that agency to pezfore
functiane within {ts special competence; (2) discourages frequent
And delibarete flouting of the edeinistretive process; (3) allove
the agency to bave the opportunity to develop the facts and apply

the lav that 4t was designed to sdainister; ana (¢) allovs the
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Agency te eorrest ite own errors, mooting controversies and

ecenonising en judicial resources. BCKArT ¥, Dnited States, 3o%
U.8. st 193-393; Weet v. Barglond, 611 7.34 710, 715-717 (sth cfr.
1879), exxt. denied «4s v.5. 823 (3980); United States v.
Selifornia Care Corp., 709 F.24 1341 (9th Cir. 3983).

Even though the doctrine of exhsustion of administrative

resedies is not applied as inflexibly as jurisdictiona) rules [Bae
Koch, Mairistrative Lav and Practice 10.21, 10.22, and 30.34
(1985 0d.)), its application is stil} appropriste in this case

10| because the factors that would have to be considered in eddressing

N

1] plaintift's claime against the federsl defendants fall within the
12| specisl competence of the FRC. These are matters that require

13} factefinding and application of technical expartise that lie

14| within the specialized knovledge and experience of the ¥RC.

18 Plaintiff alleges that Utah's vaivar eof the site svnership
16| reguirezert with Fespect to Envirocare is unlawful, and maintains
i7] that because the site Ovnership requiresent is related te public
i8] health and safety, the Muclear Reguletory Commission i regquired
19| to suspend or reveke Utar's Agresaent gtate stutus. NRC has bean
20 sutherised to cede ite euthority to regulate and licenss certain
21| redicective materials. including Linw, to the states, and it can
22| suspend or terminate a ftate’s suthority and reassert NRe

23} regulatory suthority if it finds that a state's program o

3¢] inadequate to protect the public bealth and safety. NRC bhas the
33} facilities, the expertise and the statutory respensibility to

a6
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investigate Dealth and Rafety issues associates with such
Fegulation and licensing.

Clearly, Congress contenplated tha'. the wmete expertise 4in
evaluating facts relevant to WRC's reguistiss, on disposal of

‘redicactive waste and Gllegations of an Agresment state's faflure

to protect the public heajth and eafety through its Agreement

tete prograxz would be indlspensadle to a determination of what 45
dezanded by the Trelevant statutes and the ixplementing
regulations. The Question whether the public health and safety
Fequire tersinetion or suspension of an Agreement or a partiocular
state licernsing action requires the application of technical
expertise to facts that are themselves technical. It would be
insprropriate rer thie Court to burden itself with these motters
Bafore the NRC has bad the oppertunity to develop the relsvant
information and apply its expertise to resolving the fesues
Taleed.

Purther, not only do Commiazion procedurss under the ALA
provide a means for plaintits to request that the Commission
Cenduct a bearing an the issues Plaintiff has reised in jts
Coxplaint, but the Commission £evld net suspend or revoke vtan's
Agreesant state status vithout providing the state with notice ang
&n epportunity for a hearing. AZA § 2743.(1), 42 v.8.C. &
3021(3)(1). 3t 48, therefore, entirely inappropriate for the
plaintifrs to ettempt to achieve thet result through this Court
without first reguesting the KRC to take action on {ts

ellegations.
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Commiseion procedures undar the Atomic Enargy Act provide a
weane for plaintife ¢o Foquest that the Commission eunduot »
Learing on the fssues Plaintify hes rofsed in fte complaint.

Ebould the Coxmission eonduct procesdings under these provisions

-and £ind In plaintirrcg faver, it oeuld exercise any remedial

sutbority which the lav provides it. The Comzission would Bave
the suthority to terminute eor Suspend the Agreedent with the State
of Jtah if it found, after notice and the epportunity fer a
besring, thet terminetion ®r suspeansion was *required to protect
the public‘bculth and safety® or 4if the state had *net complied
vith one or more orf the requirementi® of the Act. AZA § 274j3.01);
42 U.8.Cc. § 2021(3)(3). Upon termination or suspension ©of the
Agrecmant, the Commission wvould reassert its regulatory authoricy
Over the redicactive metesiels covered by the Agreement, Bovever,
despite the aveilability and SCOpe Of the administrative remedy
Available to it, plaintitr's COEplaint lacks any allegation that
lt‘ bas exheusted puch Tremedy.?

®As part of the Wnc's Biennisl etate prograx reviev process,
the MRC ie currently revieving the operstion of Utah's Agreezent
state program. As part of thet review, the Wnc is considering one

the compleint, But ne regquest has been received by the NRC, from
the plaintiff or any other party, that the Agency institute a
Proceeding to rescind fte sgTesmant with Utan.
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B. THE COURT sMoULD DISMISS THE COMPLAINT PURSUANT
0 FRCP 312(b) (1) BRECAUSE THE coumT oOF APPRALE XS
IX»"WIIVI.MICD!CTSCI OVER THI BURJRCT MATIER OF

Thet exclusive Jurisdiction over reviev ©f MRC orders lies in

~the courts of sppesls was made absolutely clear in Tierida Power

And ligtl . korien, 47¢ v.s. 729 (1983). 1In Lorion, it was
Argued that the district courts should be peraitted to retain

Jurisdiotion over some types of cases involving WRC erders.” The
Supreme Court unequivocelly rejected that proposition, and
éxpended considerable effert to explain the statutory basis and
underlying rationale for exclusive jurisdiction in the courts of
8ppeals. The basis for the Court's ruling is found in twc
STaTutes: the AZA and the Adainistrative Orders Review Act,
commonly referred to as the "Hobbs Act,” 28 U.S5.c. § 2342.

Bection 185b. of the Atomic Brargy Act, 42 U.5.C. § 2239 (b, ,
provides that--

*In lerion, & private party petitioned the WNRC urging the
comxission to suspend the operating license of a nuclear plant
Operater. The NRC denied the petition. The oourt of &ppeals
refused to exercise Jurisdiction over the rr(vntc party'ec petition
for review under the Eobbe Act, reasoning thet the Hobbs Act
®ppliad only tc cases in which the petitioner had & right to
hearing uncer secticn 18%a. of the AEA, and that the petitioner in
the case under considerstion bad no such right to a bearing. The
Buprame Ceust reversed, holding thet Judiciel reviev over any fina)
Order of the NRC in a licensing Proceeding lay exclusively in the
Court of appeals, regardless of the petitioner's hearing rignts.
The Court pointed out that to bold othervise vould mean that the
Propar court for dudiciel reviev would “depend on the 'fertuitous
Circusstance' of whether an interested person requested a hearing,*
with sone casce §oing through the distrist Court and others go ng
directly to the court of appeale, '
470 U.5. et 740.
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Any final erder entered in any :rocoodtng of the kind

specified {n [Bection i85(a)) shall be subject to

g:g::ﬁ:x reviev in the manner prescribed in the Act of
r 2%, 1950, es &bended (i.e., the Eobbs aot),

Section 189%a.(1) of the ARA, 42 U.s.cC. 3239(a) (1), describes
“thse WRC proceedinge that produce final erders subject to Mobbs Act

reviev as follows:

Any proceeding under this Act, for the granting,
Suspending, revoking, eor esending of any license or
eonstruction permit, or application te transfer eentrol,
ard . . . any Proceading for the {ssuance or

modificetion of rules and regulstions dealing with the
sctivity of licenssgs

(Exphasis added)

Section 2342 of the Hobbs Aot confines reviev to the courts
of appeals, pProviding as follows:

The court of appeais . ., . bhas exclusive jurisdiction to

enjoin, set aside, suspend (in wvhole or in part), er to
deterzine the validity of--

L

(4) a1l fina) erders of the ltomic Energy
Comnission [mew the NRC] made revicwable by section
2239 of title 42 [i.e., Bection 169 ©f the AZA).

Even before Lorjon, e nuaber ©f ceses bad held that under
this statutory scheme an order entered by the WRC at the end of
Procesdings instituted under section 109s., or evan an order
antered by the WnC declining te institute such proceedings, with a
stetement of ressons, is & *fimal order entered in [a) proceeding

©f the kind specified in pubsection a® of section 189 subiect to
reviev exclusively by the courts of eppeals. Natural Resources

Esxnnns_sznnnxz_z;_!nisnd_lsa1n1_!ns1nax_lnnuln:n:x_cnaninxinn.
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§06 7.2 1263, 1264-2266 (D.C. Cir. 207p), Honicker v, Dnited
Blatas Muclear Requlatory Comaissien, $90 2.34 1307, 2208-1209

(b.C. cir. 1979), gare. fenled 441 U.6. 906 (1979); Litizeans tor »

mm&m:_mmm, 489 P.2¢ 1018 (3ra

Cir. 3197¢).

In Jorien, the Buprese Court found that there had been a
"basic eongressional choice ©f Bobbs Act yeview® an section 1896b.
of the AZA (470 U.8. 740), and the Court rejected the chaotic
reviev systex that would result from baving "duplication of
Judicial reviev in tre district court and the court of appeals,
wvitk its attendant delays. . . .* 470 U.8. at 742. The purposes

of exclueive juriediction wvere aleo stressed in £alirornia Bave

mnumum, 887 r.2¢ 908, 912 (9th Cir.

i985), vhere the Winth circuit nOted that the vesting of exclusive
Jurisdiction in the courts of appeals avoide "the Guplicatien of
district and appellate reviev vhich crowds the timely and
eIricient disposition of sdainistrative decisions.* 887 r.24 st
$11."

The rule that WRC orders &re revisvable exclueively in the
courts of appeals applies mot only to cases invelving MRC license
8pplicants and prasent wee licenseas, it aleo epplies to cases
involving petitians reguesting the NRC te exert licansing end
regulatory suthority that it is hot nov exercleing. gss, fer

'm;mmg involved the Federal
Pover Act, 16 C.8.C. § 313(b), whieh vested VYexclusive"
Jurisdiction over Pedaral Energy Regulatory Commissieon licensing
orders in the courts of appenls.
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sxample, mw;uum
Ruclear Bequlatory Commissiar, sos ¥.36 at 2266 (dotermination by

b

b

3] the MRC that it did not have authority te license storage tanks
€] for high-level radicactive Vasts was well vithin the class of
$1.final orders revievabdble under section 189 of the AXA) .
€

?

&

¥

In wwmmm 53¢

F.Bupp. 446 (D. co)l. 1982), the plaintiry alleged that the
defendants bad violated the Urenius Will Tellings Radiastior
Control Act of 31972 (UNTRCA), Public Lav 95604 (the primary

10| portions of which are contained 't 42 U.5.C. $§ 7901-7942).

11} Amony other things, UMTRCA anénded the AEA to sutborize the NRC to
12| ciscontinue its euthority 4n favor of state regulation of

i3] byproduct materisl, such as uranius mill tailings. In dte

14| lewvsuit, plafntirs claimed Colersdo failed to comply with UMTRCA
15| requiresents and that the WRC was reguired to supervise the

16| state's regulation of uraniums mills and mi)) tailings more

17 clésoly. Alternatively, Plaintiff sought an erder requiring the
18| NRC to resssert ite juriediction ever such Bills and taflings.

19§ Bacause the plaintige bad falled first to petition the NRC for

0] adainietrative relief, the court rules that the complaint would e
21} Sienisved unless the Plaintifr first sought adeinistretive

22| relief from the WRec. Accordingly, plaintif? filed & petition with
23] the WRC setting forth its §rievances, but the WRC jssued an order
24] denying thar petition. The distriet court then disnissed the

23] action on the ground that it lecked subject matter Jurisdiction

26| Becauss the courte of appeals Bave "exclusive jJurisdiction over
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KRC fine) orders in liceansing decisions® and “the MRC's
supsrvieion, acceptance, er tarninetion of a state agreesent ig .

licansing Gecision, since the FRC thereby ‘exercises' its

licensing suthority in o particular state.v Suntiower Coalition

Yo Huclesr Regulatory Commisgion, $34 F.8upp. at €4n.

in ll&m:.usm_mw 8 ELR 20163, Wo.

77-1%70 (D.C. Cir. 1978), the D.C. Cireuit revieved and summarily
sffirmed the WRC's denial of a rogquest for & bearing to determine
vhether an environmental impact statement should be prepared on a
wanium mill license {srued by Mev Mexico, an Agreement State.
Azong other things, the Np. had concluded that its AgTeanent with
Wew Nexioc divested it of its tuthority over such licensing
actions. On review, the appellate court's exclusive reviev
jurisdiction was challenges. Nevertbeless, the D.C. Cireuit Court
of Appesls took Jurisdictien and affirmed the NRC's sctions on the
Berits. Ieplicit 4n the court's decision wes ite finding that an
llt decision on the scope of its licensing authority in an
Agreezent State under section 274 s revievadle exclusively in the
courts of appeals.

The present case is similar to these cases in that an NRC
decision bere would detersine the $oope of WRC licensing and
regulatory Suthority 4im Dtab. Per the éuretion ¢f an AgTreenent
Vith a state under the ARA, the WRC lecks dicensing and regulatory
SUthority in the state with respect to materiale coversd by the
Agreeamant., In the cese before this Court, the relier sought by
Plaintifs wieh Fespect to the NRC would require the WRC to
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dercgate froz Utah'e licensing suthority under the sgency's

Agrocment with that state. At o Binimm, the MRC would have to
assert its authority te detarnine fequirssents for fesuance of a
particular license for meterials Coversd by the state Agreesent.

Thus, an WRC decisien in this case would be o determination

releting to ths MRC's licensing suthority and that determination
wvould be revievable exclusively in the courts of eppeals, as
provided by the Rohbg Act.

Whers Congress makes specisl provisions for judicial review
of particular sgency actions, the review sechanier so provided is

exclusive. f£g¢, for example, Mumnmmm
Qrleans & Trust Co., 379 U.8. 411, 419-23 (1963); Borth Aserican

ﬂﬂmww. 85 F.2¢ 122, 124-2¢

(8th €ir. 1983). Thus, @ statute that provides for reviev of
particular agency actions in the ocourts of appeals forecloses
d:sttxct Court reviev of thoss same actions. &en lnxlnzn_nninn

Wmm. 881 P.2¢ 757, 761 (eth Cir.

1589); mmmmmiﬂummm_mu,_m. 750

F.24 70, 77 (D.C. cir. 1984) (°ZRAC") ("where a etatute

comaits final agency actien to reviev by the court of appsals, the
@ppellate court has exolusive Juriediction to bear suits thnat
might affect its future Pover of reviev®). This is sc whetber the
Jodicial ehallenge 45 to fina) egency decisions or (as in thie
Cise) is brought prior to completion or axhaustion of agency
Proceedings. QSee TRAC, 750 F.2¢ 8t 7779, Accerd, Publie Rtility
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mmmmm;mhm. 767 .24 622,

626-28 (9th Cir. 1sey).

Consistent with these general principles, courts bave held
regularly that district courts lack suthority to reviev agency
Gecisions comaitted to the exclusive jurisdiction of the erurts of

Sppeals under the Bobbe Act, gen. for example, FOC ¥, ITT Morld
Lexpunicetions, 466 U.6. 663, ¢68-89 (1984); Scuthwestern Bell

hhﬂhmw_ﬂmnugmm. 738 F.24 #01, 006

(8th Cir. 1984), yacated op other gxounds, 476 U.8. 1167 (1986);

wlms_um_m. €58 P.34 131, 333-34 (8th

Cir. 1981) (challenge to WRC oversight of power plant emargency
preparedness must be brouwght under Bobbe Act provisions). The
same is true bere.

Finelly, under the plain terms of ArA section 18%a., the
KRC's promulgation of fts regulations at 10 C.7.R. Part 61, wh.ch
underlie Count VII of the Complaint, constituted a “final erder"
fubject to Hobbe Act limitations en Judiciel reviev. @ection
189a. (1) unequivocally identifies the proxulgation of regulaetions
"dealing with the ectivities of licensiss® as & form of *Zinal

order® within the meaning of secticn 189b. As the Second Cireuit

beld wben it applied the Eobbs Act in Eatural Resources Defence
Council v. MRC, 839 7.2d 824 (24 Cir. 1076), Yacated and remanded

far considerstion of mootness, 434 U.5. 1030 (3978), *ne
distinetion exists for reviev purposes betwveen agency

adjudications and other pProncuncements, such as rulemaking.* s3»
¥.34 ot 836. Noreeover, these regulstions clearly pertein to
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*activities of licensees,* aince their entire purpose 1s to set
licensing standards. i

In oum, 4f pleintifs exheusts Ats sdsinistrative resedies and
wtill seeks Judiciel reviev of its clains against the federal
defendants, it may mot do so in tais Court. The courts of appeals
vill bave exc’ isive Jurisdiction over the subject metter of the
Plaintiff's claims. And, even assuning that exhsustion of
remedies vas not required bere, this Court still would lack
Jurisdiction. The Hobbe Act vests exclusive jJurisdiction {n the
courts of appeals to adjudicate not only challenges to fina)
agency decisions, but alse challenges te preliminary or menfinal
agency actions or failures to act.

EOFCIORION

For the foregoing reasons, the federal defendants reguest
that the Court grant their motion to disniss the complaint for
lack of Jurisdiction over the subject mattor of plaintiff'e cla'.ms
og;inot the federal derendants ar an the basis that the compleint
fails to state 2 clais Upon whieh the Court can grant relief.

oaTED tats _ £ day of may 1932,

KX NMcKAY
United Btates Attorney

WILLIAY B. RUBIDCE
Asedl t United Btates Attorney

/c.:oma ?. CoRDRS, IR/
iR
BUEAN PONNER

Benlor Attorney, ERc
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASKINGTON

US ECOLOGY, INC., a Californis )
corporation,
’lllntlff.
Ve No. C92-50918

WORTAWEST INTERSTATE COMPACT ON
LOW-LEVEL RADIOACTIVE WASTE
MANACEMENT, and ROCER STANLEY,
its Cheirzan, and ELATNE CARLIN,
its Executive Director; LARRY
ANTERSON, ADRIAN MOWE, JAMFS
IKEDA, GLENN NILLER, DAVID
STEWART-SNITH, and JONATHAN
CAPTER, its state represantatives;
WASHINCTON DEPARTMENT OF ECOLOGY,
and JHUCK CLARRE, its Director;
UIAH BUREADU OF RADIATION CONTROL,
and LARRY ANDERSON, its Deputy
Director; UNITED STATES NUCLEAR
REGULATORY COMMISSION, and IVAN
BELIN, its Chairman;

Defendants.

ORDER

Mvuwwwuwvwwvt—vuwn—-—

This matter baving come before the Court upon the fedars)
defandant’s motion to disnics and the Court baving seviewved and
considered all iteme submitted by the perties on the aforesaid
motien, and good cause baving bean shown for the antry eof this
erder, it is beredy

WITED FIATES aTTERGY
W2 Pacific Sversm, Suite o0
Tecoms, wush (ngton $Ba07
R thos) 8054314
(owoloprsdiem oo ong)
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CADERED the federal defendants' motion to dismiss is beredy

GRANTED. Accordingly, all Cleims against defendants United States
¥uclear Beguletory Commission and Tvan Selin are disnissed with
prejudice.

DATED this ______ day of _ 1992,

ONITRED STATES DISTRICT JUDGE

Fresanted by:

JORN ¥. CORDEG, JW,

Boliciter

(el S Ly

SUSAN PONNER ’

Senior Attorney

United States Nuclear Regulatory
vonzission
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JUDGE ROBERT J. BRYAN

f
i UNITED BTATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF WASHINGTON
g AT TACOMA

US ECOLOGY, INC.,
, NO. C92-5091B ~
l Plaintiff, |
PLAINTIFF'S MEMORANDUM IN

V. OPPOSITION TO THE UTAHN

" DEFENDANTS' MOTION TO DISMISS

| NORTHWEST INTERSTATE COMPACT ON
0“ LOW-LEVEL RADIOACTIVE WASTE ORAL ARGUMENT REQUESTED
- MANAGEMENT, et al.

8 Noted for: August 20, 1992
94 Defendants.
0|
)
i
2
|
sr
ol
v f‘
9| Bradley E. Dillon William A. Gould
n' US ECOLOGY PERKINS COIE
| 9200 Shelbyville Road 1201 Third Avenue
» | Suite 300 40th Floor
1, P. O. Box 7246 Seattle, Washington 98101-3099
+ Louisville, KY 42057-0246
5 Anthony J. Thompson
o Robert L. Deitz
i Michael L. Goo
5 PERKINS COIE
)i 607 Fourteenth Street, N.W.
1 Suite 800
I Washington, D.C. 20005
Al
*tf
4(\5‘
v
1
)
| PLAINTIFF'S MEMO IN OPPCOSITION
| 75" CTAK OrrenoaNTs MoTTOR 25 DISMISS ..ok D

', (13813-0006/5L922240 045) Surtie. Wasuincron 981013099
(206) $83-8888
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I. INTRODUCTION
US Ecolegy, Inc., submits this memorandum in opposition to

the motion to dismiss of defendants Utah Division of Radiation

| Control ("UDRC") and Larry Anderson (collectively "Utah" or the

*"Utah defendants”).' The Utah defendants claim that US Ecology's
complaint should be dismissed because: 1) they are immune from
suit under the Eleventh Amendment; 2) this Court lacks personal
jurisdiction over them; 3) venue in this district is improper; and
4) US Ecology's complaint fails to state a claim upen which relief
can be granted. See Memorandum in Support of Utah Defendants'
Motion to Dismiss. These claims are without merit.

First, US Ecology is seeking injunctive and declaratory
relief from the Utah defendants. The Eleventh Amendment does not
bar claims against state officials sued in their official capacity
for prospective relief. Second, because the Utah defendants have
sufficient contacts with this forum, this Court has personal
jurisdiction over them. Third, because Washington has the most
significant relationship to this dispute, this district is the

appropriate venue for suit. Finally, by waiving site ownership

In 1991, the Utah Bureau of Radiation Control was re~-named the Utah

| Division of Radiation Control ("UDRC"). Larry Anderson, formerly Deputy
| Director of the Bureau, is now Director of UDRC. This memorandum addresces
- only the claims of UDRC and Anderson in his capacity as its Director. US

40 il

|

|
}

| Ecology addressed Anderson's amenibility to suit as & representative of the

Northwest Compact on Low-Level Radicactive Waste in response to the Northwest
Compact’'s motion to diemiss. See Plaintiff's Memorandum in Response to Compact
and Washington State Defendants' Motion to Dismiss.

| PLAINTIFF'S MEMO IN OPPOSITICA PERKINS COIE

TO UTAH DEFENDANTS MOTION TO DISMISS - 1 1201 Twmo Avencs. 40t Fioos

I (13813-0006/51.922240 055) Surru. Wasnincros 981013099

e (206) 583-8888



requirements for the Envirocare facility and refusing to impose

surcharges on disposal there, the Utah defendants have violated

5l federal law. Thus, US Ecology's complaint states a claim upon

9” which rel.ef may be granted. Accordingly, this Court should deny |
f

R

the Utah defendants' motion to dismiss.
II. BSTATEMENT OF FACTS
This case arises under the Low-Level Radiocactive Waste Pclicy

Anendments Act (“"LLRWPAA" or the "1985 Act"), 42 U.S.C. § 2021a et

:? §eg. (1985). Defendants in this action are the Northwest

:g! Interstate Compact On Low-Level Radiocactive Waste Mar gement (“the
j? Compact" or "the Northwest Compact"), its officers and

ji ropr.sentativoi, the Washington Department of Ecology, its

i:‘ Director (collectively the "Washington defendants"), UDRC and its
j?f Director, Larry Anderson.

US Ecology operates the low-level radicactive waste ("LLRW")

29
:?f disposal site at Richland, Washington. This site is recognized
ifi and protected under the LLRWPAA. 42 U.S.C. § 2021e. Under the
44 i
33
A

‘- i
AN
3 4
:?T prevent LLRW disposal at the Richland site prior to 1993 unless
2 1

.| LLRW is generated in a state that fails to meet specific LLRWPAA

:;i milestones. 42 U.S.C. § 202le(e). Together with the Compact and
2| the Washington state defendants, the Utah defendants have violated

1985 Act, the Richland site must remain open to LLRW disposal from
across the nation until 1993. 42 U.S.C. § 2021e(a). Neither the

Northwest Compact, Washington state, nor the Utah defendants can

| the 1985 Act.

| PLAINTIFF'S MEMO IN OPPOSITION PERKINS COIE

| TO UTAH DEFENDANTS MOTION TO DISMISS - 2 . ey g AW
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On October 11, 1990, the Compact met at Seattle, Washington
to discuss an amendment to the license of Envirocare of Utah,
Inc., to allow receipt of LLRW. Declaration of William A. Gould
("Gouid Decl.®), Ex. 1. During deliberations on the proposed
amendment, defendant Anderson lobbied on behalf of both Utah and
Envirocare in favor of Compact approval. Jd. at 4. Anderson
"stated (that) Utah was favorably considering an amendment to
Envirocare's license that would permit additional wastes to come
to the Envirocare facility that may not be accepted at other
[LLRW) facilities." Jd. (emphasis added). Anderson also stated
that "he did not believe the [Richland) facility would be
threatened." JId.

On January 9, 1991, the Compact met in Utah and again
discussed the proposed Envirocare license amendment. Contrary to

his previous representation, Anderson "explained that with the

' license amendment the [Envirocare) site legally would be

authorized to receive some waste that otherwise would go to a LLRW

. site." Gould Decl., Ex. 2 at 5. Anderson insisted, however, that

"the Envirocare proposal . . . would have only a minimal impact,
if any, on US Ecology Inc.'s cperation." JId.
On March 8, 1991, pursuant to Utah Admin. R. 313-12-54, UDRC

| waived the site ownership requirement for the Envirocare site. As

ﬁ an Agreement State under the Atomic Energy Act ("AEA"), 42 U.S.C.

§ 2021, Utah is required to regulate LLRW in accordance with

federal requirements. Nuclear Regulatory Commission ("NRC")

PLAINTIFF'S MEMO IN OPPOSITION PERKING COIE
TO UTAH DEFENDANTS MOTION TO DISMISS = 3 120! Tuao aven s sOme Fioom
[13813-0006/51.922240.055) Suarrie. Wasumncros 98101-3099

(206) 583-8888
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lﬁ regulations require federal or state site ownership to protect

ff public health and safety from the long-term hazards associated

- with the disposal of radiocactive waste. See 10 C.F.R. §§ 61.14,

i

‘.‘ﬁ! 61.59.
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In order to make the Utah Agreement State program compatible
with NRC requirements, Utah's regulations also include a state or
federal site cwnership requirement. See Utah Admin. R. 313-15-
302. Utah nevertheless waived this requirement by claiming that
the site ownership rule "does not directly relate to issues of
Public health and safety." Gould Decl., Ex. 3 at 1-2.

The Compact and the Utah defendants have also refused to
impose surcharges on LLRW disposal at the Envirocare site, even
though maximum surcharges are charged for disposal at the Richland
site and a Compact resolution requires collection of maximum
surcharges at all LLRW disposal facilities in the Compact region.
Gould Decl., Ex. 4. The Compact and Utah defendants took this
action knowing that it effectively precludes LLRW disposal at the
Richland site. Their expressed intent is to create a national
high volume LLRW site that will operate outside the compact
system, undermining the purpose and intent of the 1985 Act. US
Ecology has asked this Court to remedy this illegal situation

before it further damages both the compact system and US Ecology.

>
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III. ARGUMENT

A. U8 Ecology's Claims Are Not Barred By The Eleventh
Amendment To The United States Constitution.

The Utah defendants claim that the Eleventh Amendment to the
United States Constitution bars US Ecclogy's claims against them.
Utah Memorandum at 4-5, Because US Ecology named Anderson in his
official capacity and seeks only injunctive and declaratory relief
from the Utah defendants, the Eleventh Amendment does not bar
plaintiff's claims.

The Eleventh Amendrent provides that "(t)he judicial power of

x

the United States shall no: be construed to extend to any suit in

o
o

lav or equity, commenced or prosecuted against one of the United

)

;|
I ]
)4
24 |
28

States by Citizens of another State. . . ." U.S. Const. amend.

XI. Under the Eleventh Amendment, a state cannot be sued by a

citizen of another state, or of its own state, in federal court

for damages. Hans v. louisiana, 134 U.Ss. 1 (18%0).
In EX parte Young, 209 U.S. 123 (1908), the Supreme Court

held that the Eleventh Amendment does not bar an action against a

v o o
b & i

o e e e B
o o = = O

>
. A

state official sued in his official capacity for violating the

2
g

>

federal Constitution. The Court reasoned that when a state

-
]

official acts unconstitutionally, he is "stripped of his official

~ .
< X

-

or representative character" and is nec longer protected by the

state's immunity. Jd. at 159-60; gee also Papasan v. Allain, 478

U.S. 265, 276~78 (1986); nnhuy \'4 N

Halderman, 465 U.S. 89, 102 (1984). Following Ex parte Young, the

Ninth Circuit has held that similar principles of supremacy cf

4 4 4 4 4
o N A e by e

3
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federal law remove Eleventh Amendment immunity for violations of

|

i| federal statutory law. See Almond Hill Sch. v. Dept. of Agric.,
4

3

768 F.2d 1030, 1034 (9th Cir. 1985),

This removal of the Eleventh Amendment bar, however, only

ol applies to actions against state officials for injunctive or

4 , declaratory relief. Edelman v, Jordan, 415 U.S. 651 (1974);
I

,';’; Austin v. State Indust. Ins. System, 939 F.2d 676, 680 n. 2 (9th
!

- Cir. 1991); =euthern Pacific Transp. Co. v, City of Los Angeles,

| 922 F.2d 498, 508 (9th Cir. 1990), cert, denjed, 112 S. Ct. 382

(1991). A state official sued in his official capacity for

damages is still entitled to Eleventh Amendnent immunity because a

represents. pAustin, 93% F.2d at 679-80.

|

a
ffi judgment against the official imposes liability on the entity he
24

3= In this action, US Ecclogy did not name Utah in its
complaint. Rather, it named UDRC and Anderson in his official
”: capacity as Director of UDRC. Moreover, US Ecology alleges that
.y the Utah defendants have violated and continue to violate federal
;s law by undermining the purposes and intent of the LLRWPAA and by
;- failing to comply with the Atomic Energy Act.? Finally, US

, Ecology seeks only injunctive and declaratory relief from the Utah

-+

<5 il 25¢e Section 111.C, infra. US Ecology also maintains that defendante’

4+ wnlawful conduct violates the Commerce Clause to the Constitution. See

4+~ Plaintiff's Memorandum In Opposition to the Compact and Washington State
Defendants’ Motion to Dismiss at 16-17,
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: defendants to prevent their continuing violations of federal law.

| Accordingly, its claims are not barred by the Eleventh Amendment.

B. This Court Has Personal Jurisdiction Over The Utah
Defendants And Venue Is Proper In This District.

1. Defendants Have Substantial Contacts With This
Forum.

The Washington long-arm statute allows exercise of personal

jurisdiction to the extent permitted by the Due Process Clause of

- the Fourteenth Amendment. Therefore, a single constitutional

inquiry suffices for determining personal jurisdiction. Shute v,

| Sarnival Cruise Lines 897 F.2d 377, 380 (9th Cir. 1990), rev'd on

ether grounds, 111 S. Ct. 1522 (1991). Because the Utah

defendants have sufficient minimum contacts with this forum, this

Court has personal jurisdiction over them. See Int'l Shoe Co. v.

., Hashington, 326 U.S. 310, 316 (1945).

Acting as a UDRC representative, Anderson has attended more

 than one Compact meeting in Washington state.? Gould Decl. Exs. 1

and 5. At these meetings, Anderson argued in favor of allowing

" LLRW receipt at Envirocare. As a result of his efforts, the

Compact allowed Envirocare to receive LLRW, without surcharges.

Although Anderson knew that licensing Envirocare could have a
damaging effect on the Richland facility, he told the Compact

Committee otherwise. Gould Decl., Ex. 1 at 5. Because of

3Although Anderson is alsc a member of the Compact Committee, all

| references to his actions in Section III.B. are to his actions on behalf of

UDRC.
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x Anderson's actions in Washington and because the Utah defendants
knew that their unlawful licensing of Envirocare and refusal to
impose surcharges on disposal at the Utah site would have an
effect in Washington, they are subject to personal jurisdiction in
" this Court.

'”g This Court may exercise specific jurisdiction over the Utah

ﬁ; defendants if they satisfy the Ninth Circuit's three-part due

"g process test. See Shute, 897 F.2d at 381. Under the sShute test,

:?y defendants must have purposefully availed themselves of the
:Sﬂ Privilege of conducting business in the forum thereby invoking the
f?” benefits and protections of its laws. Id. Second, the cause of

21

,;| action must arise from defendants' forum-related activities. id.
f;; Third, jurisdiction over defendants must be reasonable. Jd. The

°° utah defendants satisfy each prong of the Ninth Circuit's test,

™ i

28
29
A)
3
ﬁ, First, US Ecology's cause of action arises from the defendants'
A4
15
Al
e

and, therefore, this Court has jurisdiction over them.

Two prongs of the Shute test can be dispensed with briefly.

actions in and directed at Washington. 1In the Ninth Circuit,

jurisdiction is proper where "but for" the forum contacts, the

:: cause of action would not have arisen. Id. at 383. But for
44
41
42
4%
44
45

Anderson's visits to Washington to lobby on behalf of Envirocare,
and his licensing of Envirocare without surcharges, US Ecology

would not have been injured. The Utah defendants' contacts with
0

-| the forum are precisely the actions that give rise to US Ecology's

. cause of action.
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Moreover, exercise of personal jurisdiction over the Utah
defendants is reasonable. Because the Utah defendants have
purposefully availed themselves of the benefits of the forum
state, jurisdiction over them is presumptively reasonable. Burger
| King Corp. v. Rudzewicz, 471 U.s. 462, 476 (1985). As a result,
| the burden is on the Utah defendants to "present a gompelling case
' that the presence of some other considerations would render
' jurisdiction unreasonable." Burger King, 471 U.S. at 477
| (emphasis added); Haisten v. Grass Valley Medical Reimbursement,
| 784 F.2d 1392, 1400 (9th Cir. 1986). The Utah defendants have
failed to meet this burden. Furthermore, Washington has a
“'manifest interest' in providing its residents with a convenient
forum for redressing injuries inflicted by out-of-state actors."
| id. at 473. 1In light of these factors, this Court's exercise of
| Jurisdiction over the Utah defendants is reasonable.

Finally, and most important, the Utah defendants have

| satisfied the first prong of the Shute test by purposefully

| availing themselves of the benefits of conducting business in
Washington. Affirmative actions allowing or promoting the
transaction or solicitation of business in the forum state

| constitute purposeful availment. Decker Coal Co. v, Commonwealth
 Edison Co., 805 F.2d 834, 840 (9th Cir. 1986). See also Shute,

| 897 F.2d at 381; Sinatra v. National Enguirer. Inc., 854 F.2d

1191, 1195 (9th Cir. 1988). More than once, Anderson has visited

. Washington, regarding the Envirocare licensing, as a UDRC

. PLAINTIFF'S MEMO IN OPPOSITION ’ PERKING COIE
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; representative. By doing so he purposefully availed himself of

the benefits and protections of conducting business in Washington.

| 1In light of Anderson's successful solicitation in Washington of

ﬁ the Compact's approval of LLRW disposal at Envirocare, the Utah

- defendants purposefully availed themselves of the benefits of
- doing business in this forum and undeniably had "fair warning"
: that their activities could subject them to suit here. Burger
. King, 471 U.S. at 472.

Even if Anderson had not attended Compact Committee meetings
in Washington, the Utah defendants would still be subject to
f personal jurisdiction in Washington. Both the Supreme Court and
| the Ninth Circuit have approved an "effects" test for satisfying
| the first prong of the Shute test, holding that out-cf-state acts
| having an effect in the forum state are sufficient to support

jurisdiction. galder v. Jones, 465 U.S. 783, 789 (1984); Brainerd
Y. Governors of the Unjversity of Alberta, 873 F.2d 1257, 1259-60

(9th Cir. 1989); Haisten, 784 F.2d at 1398 ("defendant who enters

into an obligation which she knows will have effect in the forum

| state purposely avails herself of the privilege of acting in the

forum state").

In Calder, the Supreme Court held that a California court had
personal jurisdiction over Florida defendants based on the effects
in California of their Florida conduct. 465 U.S. at 789 (citing

W W v, Woo , 444 U.S. 286, 297~-98

(1980)). The Court did not consider "mere untargeted negligence"
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on the part of the defendants sufficient for exercise of personal
jurisdiction, but determined that defendants who knew that their
actions would have a potentially devastating impact in the forum

state "'must reasonably anticipate being haled into court there.'"
id. at 789-90 (quoting World Wide Volkswagen, 444 U.S. at 297 and

citing Kulko v. California Superior Court, 436 U.S. 84, 97-98
(1978); Shaffer v. Heitner, 433 U.S. 186, 216 (1977)). The Court

further stated that "[ajn individual injured in California need
not go to Florida to seek redress from persons who, though
remaining in Florida, knowingly cause the injury in California.®
465 U.S. at 790; gee also Brainerd, 873 F.2d at 1258-59 (court
holds that two unsolicited telephone calls and one letter suppert
the court's exercise of personal jurisdiction over a Canadian

defendant where da:fendant knew that these contacts would injure

- plaintiff in the forum).

k) {

It is beyond dispute that Anderson knew his actions would
have effects in Washington. At Compact meetings in Washington,

Utah and elsewhere, Anderson discussed at length his view of the

.- | effect on US Ecology of licensing Envirocare. Gould Decl., Exs.

1, 2 and 5. Anderson incorrectly maintained that his actions
would have virtually no effect on US Ecology. By licensing
Envirocare, waiving the site ownership reguirements and refusing
to impose surcharges on disposal at Envirocare, the Utah
defendants have excluded waste from the Richland site and caused

injury in washington. Thus, even if the Utah defendants' wrongful
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conduct occurred solely within Utah, because they knowingly caused
injury to US Ecology in Washington, US Ecology can seek redress in
this forum. See Burger King, 471 U.S. at 475-76; Calder, 465 U.s.
at 790.

The Utah defendants have satisfied each prong of the Ninth
Circuit's due process test for specific jurisdiction.

Accordingly, this Court should deny defendants' motion to dismiss

' for lack of personal jurisdiction.*

2. Venue Is Proper In This District.

Contrary to the Utah defendants' assertions, venue in the
Western oistricf of Washington is proper. See Utah.ncnorandum at
7-8. Under 28 U.S.C. § 1391(b) (2) (Supp. 1992), venue is proper
in a judicial district "in which a substantial part of the events
or omissions giving rise to the claim occurred . . . .% Although
events that bear upon US Ecology's cause of action occurred in

virtually every state of the Compact, including Washingtoen,

. Hawaii, Alaska and Utah, the primary locus of this case is

- Washington.

“Perscnal jurisdiction in ‘"2 instant case is not inconsistent with
Michigan Coalition v. Griepentrog, 954 F.2d 1174 (6th Cir. 1992), cited by the
Utah defendante. §ee Utah Memorandum at 7. In Michigan Coalitisn, the state
officiale never set foot in the forum state. 954 F.2d at 1177. Their only
contacts with the forum state were telephone calls and letters, and the Sixth

- Circuit found these communications insufficient for personal juriediction. Jd.

The Ninth Circuit, however, has held that telephone calls and letters, without
more, can support personal jurisdiction.

Brainerd v. Covernors of the
University of Alberta, 873 F.2d 1257, 1259 (9th Cir. 1989). In addition,

. Anderson has made several visits to the forum state and conducted UDRC business

theres,
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First, the Compact itself is loccted in this district and any
orders, resolutions or other approvals issued by the Compact take
effect from that location. It appears that on December 18, 19%2
in Washington, defendant Roger Stanley signed the order executing
the Compact resolution that allows receipt of LLRW at Envirocare.®
Furthermore, the Richland facility is located in Washington, is
licensed by the Washington Department of Health and obtains its

lease from the Washington Department of Ecology. Moreover,

' surcharges on disposal at the Richland site are paid to the

Compact in Washington. Finally, most of the parties are located
in Washington. 1Indeed, Anderson himself is a member of the
Compact Committee whose offices are located in Washington.
Finally, at a Compact Committee meeting in Washington, Anderson

first lobbied on behalf of allowing LLRW receipt at Envirocare.

. Gould Decl., Ex. 1.®

Even if this Court holds that a substantial part of the events

giving rise to this action did not occur in Washington, venue is

’DLlcovory will confirm where Stanley signed the order.

Lexoy v. Great Western United Corp., 443 U.S. 173 (1979), cited by the

Utah defenlants, is inapposite. Utah Memorandum at 7. keroy was decided prior
to the Judicial Improvements Act of 1990, which substantially revised 28 U.§.C.
§ 1391, Under the version of § 1391 then in effect, venue was appropriate in
the district where "the claim arose,” suggesting that only one district wae

! appropriate. Under the 1990 version of § 1391, venue in more than one district
| 48 clearly appropriate. As one commentator has noted, as a result of the

amendmente Leroy is now largely academic. David D. Seigel, Commentary on 1990

Revision of Subdivision (8), (b), and (e), printed in 28 U.S.C.A. § 1391 (Supp.
1992)
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' proper in this district. Under § 1391(b) (3), if no other district

 is appropriate, a plaintiff may bring its cause of action in "a

Judicial district in which any defendant may be found . . ., ."
Because no district has more significant ties than Washington, Us
Ecology has properly asserted venue in this district.

C. U8 Ecology Has Stated A Claim For Relief Under The
LLRWPAA.

The Utah defendants argue that Counts II, III and VII of US
Ecology's complaint should be dismissed for failure to state
claims upon which relief can be granted. Utah Memorandum at 8-
11.7 Motions to dismiss under Fed. R. Civ. P. 12(b) (6) are

disfavored and rarely granted. Hall v. City of Santa Barbara, 833

F.2d 1270, 1274 (9th Cir. 1986), gert. denied, 485 U.S. 940

(1988); United States v. City of Redwood City, 640 F.2d 963, 966

(9th Cir. 1981). When considering a 12(b) (6) motion, plaintiff's

- allegations of fact are taken as true and construed in the light

most favorable to plaintiff. Hall, 833 F.2d at 1274 n.9; City of
Redwood City, 640 F.2d at 966. A complaint should no’. be

dismissed unless it appears beyond doubt that plaintiff car prove

- no set of facts that would entitle it to relief. conley v.

Gibson, 355 U.S. 41, 45-46 (1957). Under this standard, US
Ecclogy more than adequately states claims upon which relief can

be granted.

TThe Utah defendants are also implicated in Count V of the complaint.

j However, they do not address this count in their motion to dismiss.

>
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i. Utah's Failure To Impose Surcharges viclates And
Urdermines The LLRWPAA.

The Utah defendants argue that Utah is not required to impose
surcharges on Envirocare because surcharges are discretionary and
| Envirocare is not a "regional disposal facility." Utah Memorandum
at 8-11. These arguments assume that Envirocare can operate
outside the LLRWPAA and that defendants can ignore the effect of
' their actions on the compact system,

For over a decade, this nation has struggled with the
; politically divisive issue of how to dispose of LLRW. In 1980,

i Congress directed states to form compacts to create their own

‘ regional disposal sites by 1986. See 42 U.Ss.cC. § 2021d(a) (2).

| Congress' express policy was that the disposal of LLRW could be

& most safely and effectively mznaged on a state and rejional basis.
288 42 U.S.C. § 2021d(a)(1). By 1985, however, it was obvious
that no new disposal sites would be built by 1986. See H.R. Rep.
No. 99-314, 99th Cong. 1lst Sess. 14, reprinted in 198s
U.S.C.C.A.N. 3002, 23003. Therefore, Congress extended the time

. for developing sites until 1993. 42 U.S.C. § 2021e(e). 1In order
to force the creation of new sites by 1993, Congress created a
detailed carrot and stick process of incentives and penalties.
Id. It is the undermining of this approach, and hence the

undermining of Congress' goal, that lies at the heart of this

| case.

With the 1993 deadline approaching, the LLRW disposal

situation has not changed significantly since 1980. No new sites
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will be in operation by 1993, Moreover, states that had
previously agreed to site disposal facilities have begun to renege
on their commitments.? Each of the sited states, in turn has
expressed its intention to bar access to LLRW after 19932. Thus,
after 14 years of effort to solve the LLRW disposal problem, the
basic dileamma remains.

The Envirocare site adds yet another obstacle to the

. effective functioning of the compact system. Because it is in a

compact region wilh an existing disposal site, Envirocare has
atterpted to operate as if it had no LLRWPAA obligations. This
damages the compact system in two ways. First, non-sited states
and regions now have an unrestricted disposal outlet that may be
used for high volume wastes that are difficult to store. This
will encourage them to delay siting their own disposal facilities.
Second, when the sited states all bar access in 1993, Envirocare
will receive a dispousal monopoly. Neither of these results are
intended or permissible under the LLRWPAA. That Act sets an

opposite goal: to force states and regions to site their own

Sror example, in an attempt to escape its commitment to build a dispcsal
site for its compact region, New York recently challenged the validity of the

* LLRWPAA befors the Supreme Court in Pew York v, Unjted States, 60 U.S.L.W. 4603

(V.8. June 19, 1992). The Supreme Court upheld the Act, striking only the
portion of the LLRWPAA that requires a state to take title to waste after 1986
unless the etite has a disposal site or belongs to & region with a disposal

- #ite. Jd, at 4612. Nevertheless, it is now apparent that New York will not be

able to meet the 1993 deadline. Other etates, such ae Fichigan and North
Carclina, have also been accused of reneging on their commitments to site new

disposal facilities. See, e.g.., Michigan Coalition v. Griepentrog, 954 F.2d

1174 (6th Cir. 1992).
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' disposal facilities in order to avoid disposal monopolies.

Envirocare's presence on the LLRW scene without LLRWPAA
obligations threatens the integrity of the compact process.
Defendants must account for this fact.

To further their own agendas, defendants have actively
encouraged this situation. In order to preserve disposal capacity
and prevent LLRW disposal within the state, Washington has sought

for over 13 years to deny access to out-of-compact waste. Through

- Envirocare, it has now achieved indirectly what it could not

achieve directly.
Moreover, by sending all high volume waste to Envirocare,?
pressure on the compact system is relieved. When 1993 arrives,

some outlet for waute will exist, thereby enabling Washington more

| easily to close its doors to LLRW. As the Elaine Carlin,

| Executive Director of the Compact noted, "(t)he other states and

regions struggling to develop these new sites have one less

problem to contend with if these large volume cleanup wastes can

| 90 to Envirocare." Affidavit of Elaine Carlin, in support of

- Compact Defendants' Motion to Dismiss ("Carlin Affidavit™) at 7.

Although defendants suggest that their use of Envirocare will
aid the compact system, it is evident that the opposite result

will occur: Envirocare will help states evade the carrot and

’m Affidavit of Elaine Carlin, in support of Compact Defendante' Motion

. to Diemiss, at 7 (noting that the compact would like Envirocare to become &

“national® high volume LLRW disposal site).
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stick approach and delay the siting of new LLRWPAA facilities.

| Neither Utah nor the Compact has the legal right to encourage such

| @ result. The LLRWPAA mandates that states and regions must be

forced to develop their own disposal sites. Defendants' actions
subvert this expressed goal.

US Ecology has accepted the terms of the LLRWPAA through its
operation of the Richland site and in its attempts to site new,
compact-approved facilities. It has abided by, and invested
millions of dollars in, the compact system. It has been subject
to millions of dollars in surcharges and its rates are regulated
by Washington state.

Envirocare, on the other hand, has never been subject to the
compact system and until 18 months ago was only licensed for
disposal of naturally occurring radiocactive materials ("NORM") .
Only defendants' disregard for the compact system has allowed
Envirocare to open so quickly. When 1993 arrives and sited states
all deny access, Envirocare will effectively become the gnly
nationally available LLRW disposal site in the United States.'®
The Utah defendants and Envirocare have exploited the LLRWPAA to

Create a national disposal monopoly for Envirocare. Ircnically,

- although Envirocare now operates as if it is without LLRWPAA

"PAlthough the Envirocare site is now only licensed for certain types of
LLRW, once all other sites close their doors, Envirocare will undoubtedly seek
to revise ite license to accept a wider variety of LLRW. In order to dispose

in Utah, generators will work hard to characterize their waste as falling

within the subset of LLRW defined by Utah, the Compact and Envirocare.
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| obligations, it is the LLRWPAA that will provide Envirocare with

the ability to eliminate its competition.
The Utah defendants do not dispute that Envirocare is

operating outside the compact system. Instead, they argue that

, because Envirocare is not a "regional disposal facility" subject

to the LLRWPAA, Utah cannot legally impose surcharges. Utah
Memorandum at 9. This argument is circular.

Under the LLRWPAA, a "regional disposal facility" is a

| disposal facility established and operated under a compact. 42

U.S.C. § 2021b(11). It is clear that defendants have not treated
the Envirocare facility as a "regional LLRW disposal facility" and
that it was not established and operated under a compact. Sece

Complaint § 41. Nevertheless, defendants together must abide by

| the compact system. The Utah defendants and the Compact clearly

- retain the legal authority to insist upon surcharges at

Envirocare. Prior to licensing, Utah could insist that the

. Compact establish Envirocare as a compact site eligible for

surcharges. The Compact, in turn, could condition its approval
of LLRW receipt at Envirocare upon Utah's imposition of
surcharges. Neither defendant can credibly evade responsibility

for ensuring that Envirocare complies with the compact system.

' Yet, that is exactly what they have attempted to do.

The Utah defendants also argue that the LLRWPAA gives states

' the discretion to impose surcharges. Utah Memorandum at 9. This

claim also begs the question. Although surcharges are

»
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discretionary for the three originally sited states, the LLRWPAA

does not allow defendants to act in concert to exclude indirectly

, waste from sited states prior to 1993. The Utah defendants are

well aware that by allowing Envirocare to operate without

. surcharges, Envirocare alone will receive certain LLRW. The

effect of defendants' actions is clear: if Washington imposes
surcharges and Utah does not, no generator will dispose at
Richland. Consequently, waste goes to Enviroca:= and not to
Richland. Defendants intend and desire this result without regard
to its effect on the LLRWPAA system. The LLRWPAA prehibits
defendants from excluding waste prior to 1993. The Utah
defendants cannot abuse their discretion to reach a result that
the LLRWPAA prohibits.!!

2. By Waiving The Site Ownership Requirements, The
Utah Defendants Have Violated the AEA and Utah Law.

Blatantly disregarding their own radicactive control

regulations, as well as corresponding federal reguliations, the

- Utah defendants waived the prohibition on LLRW disposal on

privately owned land. Utah justified this waiver by claiming that

"IThis is not a case in which three separate defendants acting
independently took actions that incidentally affect US Ecology. The
distinctions among defendants in this case are more formal than substantive.

| Larry Anderson is the Director of the UDRC and is also Utah's Compact Committee

representative. Roger Stanley is the Director of the Washington Department of
Ecology's Nuclear and Mixed Waste Management Program and is the Compact
Committee chalrman. Elaine Carlin is executive director of the Compact
Committee and recently received an offer of employment from Envirocars. 5ge¢
Gould Decl., Ex. 6 at 60-61. Ms. Carlin has admitted that the Compact would

- like to direct certain waste © Envirocare orly. See Carlin Affidavit at 7.
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this requirement is unrelated to public health and safety. See

Ex. J at 1«2, Utah also claimed, as additional justification,

that adequate surety has been provided. Jd. Neither of these

justifications withstands scrutiny.

As discussed more fully in US Ecology's Memorandum in

Opposition to the Motion to Dismiss of the United States Nuclear

Regulatory Commission ("Opposition to NRC"), NRC documents confirm

that the site ownership requirement is directly related to public

| health and safety. Indeed, public health and safety depend upon

it. §See Opposition to NRC at 3-11. Furthermore, adequate site

surety, which does not exist at Envirocare, is a separate

requirement from site ownership and is intended solely to ensure

that sufficient funds are available for future site care. Under

regardless of who pays for it.

This Court has already heard oral argument regarding the site

. NRC and Utah regulations, government control remains a necessity

ownership issue. Federal or state site ownership is required at

LLRW sites to ensure long-term "institutional controls" over the

hundreds of years that radiocactive waste may remain hazardous.

Not only do NRC documents indicate that site ownership is required

to protect public health and safety but, at oral argument, NRC did

not deny that the site ownership regquirement is directly related

to public health and safety.

The Utah defendants fail to mention that their primary
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| site owrership "does not directly relate to issues of public
2| health and safety." Gould Decl., Ex. 3 at 2. Apparently, both
| Utah and NRC have recognized that Utah's waiver of the site
ownership requirement cannot be jJustified on that basis.
In order to overcome this deficiency, Utah claims that an
adequate site surety arrangement exists to protect the public.

i idd.; see also Utah Memorandum at 11. However, site ownership and
| 8ite surety are two distinct requirements; both are necessary to
' protect public health and safety.

Site ownership is required in order to assure long~term site
care by a responsible government institution. The governmental
institutional care program includes physical control of s.ite

| access, environmental monitoring and custodial care of the

, disposal units. See Utah Admin. R. 447-25-28. The responsible

governnment institution itself is expected to perform these tasks.
id.

In contrast, site Surety requires a site operator to provide
funds to pay for site closure and for government control following
site closure. See Utah Admin. R. 447-25-30, 31, 32. Because
there is no requirement or assurance that a private corporation
will exist after 50-100 years, site surety cannot substitute for
government ownership. Federal or state site ownership constitutes
the best institutional bet that regardless of funding, some entity

will be present to take long-term responsibility for the site.
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Thus, Utah cannot justify a failure to require site ownership by
peinting to a surety arrangement.'?

It is also questionable whether Envirocare's site surety
arrangement is adequate under any circumstances. Envirocare has
currently placed only $779,000 in surety for the site. Utah
documents inCicate that this amount will cover only the cost of
. disposing LLRW still in storage at the time of site closure and
f the costs of 10 years of post-closure monitoring. See Gould
' Decl., Ex. 7 at 10-11. After 30 years, the surety will provide no
money for on-going site control and surveillance. By comparison,
US Ecology has posted more than $20 million in site surety for its
Richland site.

Utah cannot credibly claim that placing $779,000 in escrow
| ensures that Utah's public health and safety will be protected
j over the next 100 years, especially if there is no state or
| federal site ownership. Utah's illegal waiver of the site

ownership requirement cannot be justified so easily.

'21ndeed, all other LLRW dispoeal sites in the United States, even those
| that are now closed, are located on land owned by & state or by the federal
government.
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JUDGE ROBERT J. BRYAN

UNITED S8TATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF WASHINGTON AT TACONA

US ECOLOGY, INC., a California
Corporation,

Plaintirr,
v.
NORTHWEST INTERSTATE COMPACT ON
LOW-LEVEL RADIOACTIVE WASTE
MANAGEMENT, et al.,

Defendants.

NO. ©92-5091B

PLAINTIFF'S MEMORANDUM IN
OPPOSITION TO DEFENDANT
UNITED STATES NUCLEAR
REGULATORY COMMISSION'S
MOTION TC DISMISS

ORAL ARGUMENT REQUESTED
(Noted for: May 29, 1992)

I. INTRODUCTION

Plaintiff US Ecology, Inc. ("US Ecology®™), subnits this

menmorandum in opposition to the motion to dismiss filed by

defendants United States Nuclear Regulatory Commission (*he

“NRC") and Ivan Selin its Chairman (collectively, the "Federal

Defendants®) and respectfully requests that this Court deny

the motion. As the public documents of NRC already indicate,

failure to require state or federal land ownership at a low-

level radicactive waste ("LLRW") disposal site is clearly

unlawful and poses significant risks to public health and

safety. The Court need not seek nor rely upbn agency

expertise or fact-finding ability to reach this conclusion.

In such a case, there i 10 need for a plaintiff to exhaust
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its adninistrative remedies, and it lies vithin the sound
discretion of the district court to to decline to require
exhaustion. Accordingly, the Federal Defendants' motion to
dismiss for failure to exhaust adzinistrative remedies should
be denied.

Similarly, and as discussed more fully below, the Federal
Defendants' argument that the Court lacks jurisdiction over
Plaintiff's cause of action against them also is erroneous as
& matter of lav and should be rejected.

IXI. BACKGROUND

US Ecology operates the LLRW disposal site at Richland,
Washington. This site is located on the Hanford Federal
Reservation and is leased from the federal government by the
State of Washington. Us Ecology, in turn, subleases the site
from the State of Washington at considerable expense.

The US Ecology site is one of enly four commercial LLRW
disposal sites in the nation. It is one of only three such
sites in the nation expressly recognized under the Lov-Level
Radiocactive wWaste Policy Amendments Act, 42 U.S.cC. § 20212 gt
B£4., which requires that the Richland site remain open to
&ccept LLRW from throughout the nation until 19931 The

'The two other *Compact® aites are located at Beatty, Meveda and
Barnwell, South Carolina. The Beatty site iv aleo operated by US Ecology.

PLAINTIFF'S MEMO IN OPPOSITION
TO MOTION TO DISMISS - 2 e ,'E’"A"\ SCSIO’E ’
(138130006 51921430 W4DA) Suru "::-:‘; n::n ;:;9

(206) 581- 8888




OV® IO E WIS

-
——

its adninistrative remedies, and it lies within the sound
discretion of the district court to to decline to require
exhaustion. Accordingly, the Fuderal Defendants' motion to
dismiss for failure to exhaust administrative remedies should
be denied.

Similarly, and as discussed more fully below, the Federal
Defendants' argument that the Court lacks jurisdiction over
Plaintiff's cause of action against them also is erroneous as
& matter of law and should be rejected.

IXI. BACKGROUND

US Ecology operates the LLRW disposal site at Richland,
Washington. This site is located on the Hanford Federal
Reservation and is leased from the federal government by the
State of Washington. US Ecolugy, in turn, subleases the site
from the State of Washington at considerable expense.

The US Ercology site is one of only four commercial LLRW
disposal sites in the nation. It is one of only three such
eites in the nation expressly recognized under the Low-Level
Radiocactive Waste Policy Amendments Act, 42 U.5.C. § 2021a gt
82Q., which requires that the Richland site remain open to
accept LLRW f.'om throughout the nation until 1993.' The

'The two other “Campact® sites are located at Beatty, Nevada and
Barnwell, South Carclina. The Beatty site (s alec operated by US Ecology.
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fourth site, operated by Envirocare of Utah, Inc. on a site in

Clive, Utah, is at the heart of this action.

Briefly, the Northwest Interstate Compact, Utah and the
Federal Defendants have permitted the receipt of LLRW at the
Envirocare site. However, unlike the three Compact sites, the
Envirocare site is not owned by either the State or the
federal qucrnncnt, and neither Utah nor the federal
government has expressed any willingness to take title to the
site. Because the receipt of LLRW at the Envirocare site
under these circumstances clearly violates federal lawv and
applicable NRC and Utah regulations, US Ecology included this
claim in its suit.

This and other failures of the Northwvest Compact, Utah
and Federal Defendants to act in accordance with federal law
mean that, in practice, certain types of LLRW are divcétod and
effectively excluded from the US Ecology facility at Richland.
Federal law prohibits this result.

III. ARGUMENT
A. UTAE'S WAIVER OF THE SITE OWNERSHEIP REQUIREMENT

Under Section 274 of the AEA, 42 U.S5.C. § 2021, NRC Bay

enter into agreements with
the Governor of any state, providing for
discontinuance of regulatory suthority of the
Commission . . . . {nnd dluring the duration of
such an agreement, it i{s recognized that the

state shall have authority to regulate the
materjials covered by the Agreement for the
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protection of public health and safety from
radiation hazards. Ju.

In order to enter into such an agreement, NRC must find
that "the state program is compatible with the Commission's
program . . . and is adequate to protect the public health and
safety with respect to the materials covered by the proposed
Aqr.tlcﬁt.' 42 U.5.C. § 2021(4)(2).

NRC entered into an agreement with Utah on April 1, 1984.
Sge 49 Fed. Reg. 14,460 (April 11, 1984). The Utah regulatory
program requirements for LLRW are essentially identical to the
federal LLRW requirements found at 10 C.F.R. § 20 and 10
C.F.R. § 61.

In order to make the Utah Agreenment State program
compatible with federal requirements, Utah's reguletions
include a provision requiring state or federal land ownership
&t LLRW sites. Utah Admin. R. 313-15-302.? Utah's Agreement
State program also contains a provision alloving it to grant
exemptions or exceptions to rules “as it determines are
authorized by law and will not result in undue hazard to
Public health and safety.® Utah Admin. R. 313-12-54.

On March 8, 1951, the Utah Bureau of Radiation Control

waived the site ownership requirement for the Envirocare site

pursuant to Utah Admin. R. 313-12~54. Ex. 2, Ehlenbach Decl.

iThe Utah regulations cited in this memcrandus are reproduced as
Exhibit 1 to the sccompanying Declaration of Paul J. Ehlenbach ("Ehlenbach

Decl.*).
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According to Utah, the ownership requirement does not relate
"directly” to issues of public health and safety and Utah law
does not provide for assumption of ovnership by the state.
Ex. 3, Ehlenbach Decl.
®. BITE OWNERBEIP

In order to protect public health and safety from the
lonj~term hazards associated with radicactive waste that can
persist anywhere from 300 to 500 years, NRC has had a long~-
standing requirement that LLRW may only be disposed of on land
owned (or to be owned) by either a state or the federal
government. The site ownership requirement is a keystone in
the NRC system of "institutional controls” for reducing
potential long-term hazards presented by radicactive waste.
This requirement has been in NRC regulations for radicactive
vaste since the inception of commercial LLRW dilpOlll.. Eee 46
Fed. Reg. 38,085 (July 24, 1981).

The current federal site ownership requirement is found
at 10 C.F.R. § 61.59 which flatly states that:

Disposal of radicactive vaste received from

other persons may only be permitted on land
owned in fee by the federal or a state

government.
10 C.F.K. § €1.59. See also Utah Admin. R. 313-15-302.

In order to give the site owvnership requirement effect,
NRC regulations requirc the facility license issued by NRC to

be transferred to the state or federa)l landowner upon
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termination of operations. 10 C.F.R. § 61.3C. Thereafter,

]
: the state or federal government become NRC licensees
; responsible for the site. Jd, Where & proposed disposal site
g is on private land, a license applicant must submit a
: certification that arrangements have been made for future
:? assumption of ownership by a state or federal governaent
:iﬂ entity prior to beginning operations. 10 C.F.R. § 61.14(b).
:; The site ownership requirement is also explicitly
:s recognized under federal statute. Under the Nuclear Waste
lo| Policy Act of 1982, Pub. L. No. 97-425, 42 U.5.C. § 10101 et
20 :
2, m’0
ii The Secretary [of the Department of Energy)
24 ¢hall have the authority to assume title and
25 custody of low-level radicactive wvaste and the
|l , upon
gii request of the owner of such waste and land and
28 following termination of the license issued by
291l the Comnission for such disposal, if the
50; Comnission determines that-
!
;2{ (A) the requirements of the Commission for site
;;‘ closure, decommissioving, and decontamination
3. have been met by the licensee involved and that
as | such licensee is in compliance with the
36| provisions of subsection (a) of this section;
iej (B) such title and custody vill be transferred
39( to the Secretary wit!out cost to the Federal
40| Government; ana
4
‘2? (C) Federal ownership and management of such
Y site is necessary or desirable in order to
44| protect the public health and safety, and the
45 environment.
40|
o
|
|
|
|
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42 U.E.C. § 10171(b) (emphasis sdded). As discussed more

fully below, by promulgating regulations embodying the site

ovnership requirement, NRC did deterzine that federal or state
ownership is necessary to protect public health and safety.?
Current NRC regulations for the land disposal of LLRW,
found at 10 C.F.R. 61, were first proposed on July 24, 1981.
46 Fed. Reg. 38,081 (July 24, 1981). In the preamble
discussing the proposed LLRW regulations, NRC explained the

site ownership requirement as follows:

Fede. 1l or State government ownership of land
for disposal of waste at & land disposal
facility has been a requirement in the
Commission's regulations (10 C.F.R. 20.302)
#ince the inception of commercial disposal
operations. This requirement is being
continued to assure adeguate control of the
disposal site after closure and to reduce the
potential for inadvertent intrusion. (See

§ 61.59.)

46 Fed. Reg. 38,085 (July 24, 1981).

As is evident, site ownership is specifically designed to
reduce the possibility of inadvertent intrusion into the waste
site over the extremely long time frames that radiocactive
vaste will remain potentially hazardous and in order to ensure

that some responsible public entity maintains contrel over the

Jnote that DOE {e not reguired to accept site ownership under 42
U.5.C. § 10171. 1Instead, WRC regulstions reguire that arrangements be made
for acceptance of site ownership prior to licensing in order to precliude
DOE from refusing to accept title at closure. fgg 10 C.P.R. § 631.14.
Envirocare's fallure to seek such an arrangement, particularly in light of
Utah's refusal to accept title (e difficult to explain.
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site vell after the time a private corporation may have ceased
to exist. These concerns are undeniably concerns directly
related to public health and safety.

In its draft environmental impact statement for the Part
€1 LLRW regulations, NRC further explained the rationale
behind the site ownership requirement. According to NRC:

[{P)lrobably the most significant concepts for
long~term passive 1nstgtuttonal control
Eeagures are those of control of the land by a
governmental organization, land-use
restrictions in the form of titles or deeds,
and multiplicity of records. As civilizations
have evolved over the centuries, societies have
characteristically erected superstructures
(governments) to perform services =~ for
example, protection of life, health, and
property == which are less conveniently
performed by individuals. Among the function
performed by governments are control of titles
to and uses of property. Placing the long-term
control of a disposal site into the hands of a
government organization helps to ensure that .
such motives as profit and loss do not lead to
possible abandonment of the property, or sale
for inappropriate uses.

ERC Draft Environmental Impact Statement on 10 C.F.R, Part 61
~Licensing Requirements for Land Disposal of Radjoactive
Faste"™ NUREG-0782, Vol. 2 (1981) at pP. 4-49% (hereafter "NRC
DEXS*) .4

And, again, in the NRC DEIS explaining this requirement,
NRC stressed that site ownership is a key element in the

“Relevant excerpts from the NRC DEIS are reproduced as Exhibit 4 to
the Ehlenbech Decl.
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overall system of 1nst1tutiona§ controls designed to protect

public health and safety. According to NRC:
By permitting use of federal or state land or
accepting title to the land, the government
ngcnci bas ccepted responsibility for long-
tern instilutional control of the site. . . .
For most land disposal fa-ilities, reliance is
placed on the institution:! control
fssured . « . . In viewv of the reliance on
institutional controls and the potential need
for reassessing the control program, licensing
the landowner was judged necessary for the
Comnission to fulfill its responsibilities.

The option selected is transfer of the site
license to the site owner [j.e., the federal or
a state government) . . . . Active
institutional care

the public health snd safety for a finite

period.
NRC DEIS AT 8-6 - 8-7. (Emphasis added.) NRC's own
documents, therefore, already demonstrate that public health
and safety concerns lie at the heart of the site ownership
reguirement.

Utah has exempted the Envirocare facility from the site
ownership requirement under Utah Admin. R. 313-12-54 which
provides Utah with the ability to grant exemptions or
exceptions "as it determines are authorized by lav and will
not result in undue hazard to public health and
safety . . . ." Jd, Utah's rationale for granting this

exezption flies directly in the face of this provision and
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relevant federal regulations. Utah claims that the site
owvnership requirement is not "directly related® to public
health and safety. Ex. 3, Ehlenbach Decl. This claim is not
explained or justified and cannot withstand even minimal
scrutiny.

The primary, 4if not exclusive, motivation behind
requiring federal or state governments to burdan themselves
with site ownership is to protect public health and safety for
as long as institutionally possible. The clear command of
NRC's regulations, preambles and relevant Environmental Impact
Statements is to require state or federal site ownership at
LLRW sites. In spite of this fact, Utah has taken avay with
one hand what it promised to give with the other: by self-
servingly waiving a clear requirement it agreed to promulgate
(and did promulgate) in its own regulations. NRC, faced with
this flagrant vicolation, has so far declined to act. There
can be no excuse for this inaction.®

Upon information and belief, LLRW is currently being
received at the Envirocare site in Utah. Under the current
status quo, it will remain there as a potential hazard to

public health and safety for the next several hundred years

Scontrary to the assertion in the Pederal Defendants' brief,
Plaintiff brought this situation to NRC's attention in January 1992, but
NRC indicated at that time that it had made no determination to do

anything.

PLAINTIFF'S MEMO IN OPPOSITION
: PERKING COIE
TO MOTION TO DISMISS = 10 S T Tt . A

(138130006 7S 921430 M4/DA) Surtu Wasnncron 981013099
(206) 583 B8RS




and without any assurance of future government involvement or

1

i control. It is fully within this Court's pover to remedy this
; situation without further delay.

°l €. mxmavsriom

: In its wotion to dismiss, NRC requests that this Court
:? dismiss Plaintiff‘s claims against NRC because US Ecology bhas
:; failed to exhaust its administrative remedies. As NRC has

:; correctly noted, the exhaustion doctrine is intended to allow
:3 the agency to develop the factual background for

:g decisionmaking and to apply any special expertise it may have
i? in a particular area before engaging the resources of the
gi Court. Defendants' Motion to Dismiss at 7, guoting McKart v.
i; United States, 395 U.5. 185, 193-195 (1965). The exhaustion
§$, requirement is also intended to discourage litigants from

;g; intentionally bypassing the adrinistrative process and to

;? economize on judicial resources. Motion to Dismiss at 8-9,

;i (citing McKart v, United States, 395 U.S. 185 at 193-195

4
;s, (1969), and West v, Bergland, 611 F.2d 710, 715-717 (8th Cir.

6 |
gg 1579), gert, denied, 44% U.5. 821 (1980)).
§§ Howvever, the exhaustion doctrine is not without

40
41| exceptions. As the Supreme Court noted in McKart v. United

42
43| Etates, 395 U.S. 185 (1969), none of the Supreme Court's

44
45| exhaustion cases stands "for the proposition that the

47| exhaustion doctrine must be epplied blindly in every case.*

|
f
!
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dd. Eee also West v, Bergland, 611 F.2d 710, 715-717 (8th
Cir. 1979) gert, denied, 44% U.S. 821 (1980) {exhaustion

doctrine need not be applied *woodenly*). In fact, unless
exhaustion is required by statute, application of the
exhaustion requirement lies within the sound discretion of the

trial court. Morrison-Knudsen Co. v, CHG Int'l. Inc., 811

F.2d 1209, 1223 (9th Cir. 1987), gert. dismissed, sub nom.
Anerican Federal Savings and loan Ass'n v, Westside Federal
Savings and Loan Ass'n, 488 U.S. $35 (1988); Rodrigues v,
Renovan, 765 F.2d 1344, 1348 (9th Cir. 1985); gee also, Mathis
Y. Pacific Cas & Elec, Co., 891 F.24 1429, 1434 (5th C'ir.
1989) (district court may entertain challenge to NRC
adninistrative action although administrative remedies not
exhausted); Montes v, Thornburgh, 919 F.2d $31, $37 (9th Cir.
1950) (prudential exhaustion requirement is not a
jurisdictional prerequisite but lies within the discretion of
the district court); Winterberger v, General Teamster Auto
Iruck Privers, 558 F.2d4 923, 925 (9th Cir. 1977) (it may be an
abuse of discretion to excuse failure to exhaust in some
circumstances).

The AEA does not explicitly require exhaustion of
administrative remedies. Therefore, this Court retains the

discretion to allow plaintiff to continue its action without

exhausting sdministrative remedies.

PLAINTIFF'S MEMO IN OPPOSITION .
TO MOTION TO DISMISS = 12 B8 Tuea M,,“c?of_ -
(129120006 5L.921400 (4/DA) Surtu Waswicron 98101 3099

- (206) $83 8888




CE®IONE N -

!

!

|
|
!

Waiver of the exhaustion requirement is appropriste where
the question is sclely a matter of statutory interpretation
involving purely legal and not factual matters. Bee 2.9,
McKart v, United States, 395 U.S. 185, 199 (1969) (exhaustion
requirement waived where qguestion is *"solely one of statutory
interpretation” and resolution of the issue "does not require
any particular expertise®); Frontier Airlines, Inc., v. C.A.B.,
621 F.2d 369, 371 (10th Cir. 1980) (exception to exhaustion
exists where question is solely one of statutory
interpretation); State of Colorado v, Veterans Admin., 430
F. Supp. 551, 558 (D. Colo. 1977), aff'd 602 F.2d 926 (ioth
Cir. 1979), gert, denied, 400 U.S. 1014 (1980) (exhaustion not
required vhen issues concern statutory interpretation and
constitutional issues); Honicker v, Hendrie, 465 F. Supp. 414,
417-418 (M.D. Tenn. 1979) (plaintiff not required to exhaust
adninistrative remedies before NRC if question presented is
one of pure law and if fact-finding expertise of agency is
unnecessary to resolve claim).

NRC claims that the issue at hand cannot be determined
without the application of agency expertise and fact-finding
ability. Motion to Dismiss at $-10. According to NRC, its
“expertise in evaluating facts relevant to NRC's regulations
+ « « and allegations of an agreement state's failure to

protect public health and safety . . . would be indispensable
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to a determination of what is demanded by relevant statutes

and implementing regulations." Jd, at 10.

In fact, hovever, these regulations and statutes are
clear on their face. Whatever agen~y expertise and fact-
finding abiliiy were hecessary to determine that federal or
state land ownership is required to protect public bhealth and
safety has already been exercised by NRC in promulgating its
Part 61 LLRW disposal rules in a proceeding that involved
Numerous parties, including other relevant government agencies
such as EPA and DOE, and that took over four years to
complete. See 47 Fed. Reg. 57,446 (Dec. 27, 1982).

Utah's justification of the waiver of the site ownership
requirement (j.e., that the requirenent is not directly
related to public health and safety) is utterly without
precedent. The Envirocare site is the only LLRW disposal site
in the United States located on privately owned land where no
government organization has agreed to take title. Utah's
reliance on its exemption provision and its assertion that the
site ownership requirement is unrelated to public health and
safety cannot be justified under any reasonable reading of
federal and state lawv.

This Court has the ability to determine, as wvell as (and
perhape better than) NRC, "what is demanded by relevant

statutes and implementing regulations.* Motion to Dismiss at
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10. As is evident from the discussion sbove, US Ecology has
esked this Court to determine, solely as a matter of statutory
and regulatory interpretation, whether Utah's waiver of the
site owrership requirement is unlawful and whether both NRC
and Utah must abide by their own reguletions. Therefore, TS
Ecology's claim falls within a well-recognized exception to
the exhaustion doctrine.

No facts beyond those necessary to establish conclusively
that Utah did indeed waive the site owvnership regquirement for
land privately owned by Envirocare are necessary to determine
that Utah and NRC have ignored the clear dictates of their own
regulations. These facts may easily be established by this
Court without the application of any agency expertise or
technical fact-finding ability. TYndeed, assuming that Utah
and the Federal defendants answver the Complaint, these iccts
may well be undisputed.

In considering whether to require exhaustion of
adninistrative remedies, courts imply a balancing test that
weighs the agency's need for administrative remedies, the need
for judicial economy and the value of allowing the agency to
exercise its expertise against the interests and rights of

private parties in seeking redress. See Morrison-Knudsen C€o.

Y. CHC Int*'l.. Inc,, 811 F.2d 1209 at 1223 (9th Cir. 1987);
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Leolon v, Federal Reserve Bank, 538 P. Supp. 498 (N.D. Cal.

1982).

In this case, requiring US Ecology to resort to the
administrative process would fulfill none of the purposes of
the exhaustion requirement. Utah's waiver of the site
owvnership requirement violates applicable Utah and NRC
regulations. No agency expertise or fact-finding ability is
necessary to reach this conclusion. Moreover, instead of
encouraging judicial and administrative waste, & decision on
this issue would in fact conserve both NRC and judicial
resources by providing an immediate ansver to the purely legal
question at issue. Given the obvicus viclation of federal law
alleged by US Ecology in this case, there is considerable
justification for retaining the claim against both the fodcral
defendants and Utah in this Court.

C. JURIBDICTION

In its Motion to Dismiss, NRC argues that this Court
lacks jurisdiction over the claims against the Federal
Defendants because jurisdiction over such actions lies
exclusively in the United States courts of appeals. According
to NRC "even assuming that exhaustion of remedies wvas not
required . . . this Court would still lack jurisdiction. The
Hobbs Act vests exclusive jurisdiction in the courts of

appeals . . .*" Motion to Dismiss at 19.
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In arguing this position, NRC has failed to interpret
pProperly the applicable jurisdictional provisions and has
misapplied relevant case lav. On its face, the statute does
not require allegations that an Agreement Gtate program
violated federal lav and regulations to be brought only in the
courts of appeals. Under NRC's theory of jurisdiction, all
legal challenges to NRC actions of any kind wvould need to be
lodged in the courts of appeals. Relevant jurisdictional
provisions simply do not support this reading. Exclusive
jurisdiction in the courts of appeals for NRC actions is
limited under the AEA and the Hobbs Act to proceedings related
directly to individual licenses and NRC promulgation of rules
and regulations dealing with activities of licensees. US
Ecology's claim in this action falls into neither of thece
categories. ‘

Under the Hobbs Act, 28 U.S.C. § 2342,
The Court of Appeals has exclusive jurisdiction

to enjoin, set aside, suspend or determine the

validity of ==
L ] ® L

(4) All final orders of the Atomic Energy

Comris.' » (currently the NRC) made reviewable

by section '%39 of Title 42.
dd. BSection 7239 of Title 42 of the United States Code (AEA
Section 189) sets out the typas of final orders subject to

reviev by the courts of appeals. These include:
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[A)Jny proceeding under this section for the

granting, suspending, revoking, or amending of

any license or construction permit, or

application to transfer control, and in any

proceeding for the issuance or modification of

rules and regulations dealing with activities

of licensees. . . .
42 U.5.C. § 2339(a)(1). As is evident, the plain language of
the statute limits actions revievable exclusively in the
courts of appeals to specific types of actions, namely, those
dealing with "any [(i.e., an individual) license of
construction pernit™ and/or NRC issuance or modification of
rules or orders "dealing with the activities of licensees."
1 ,

US Ecclogy's claim in the case at hand does not fnll

within the types of proceedings specified within 42 U.S.C.
§ 2239(a)(1). Ko final NRC order granting, suspending or
revoking an individual license is at issue; nor is NRC's
issuance or modification or the validity of any promulgated
rule dealing with the activities of licensees at issue bere
either. Indeed, in this case the validity of the regulation
at issue is central to US Ecology's claim, not NRC's. US
Ecology has brought this action to challenge Utah's unlavful
failure to izmplement the site ownership regulation, thereby
calling into question the status of Utah's Agreement State
prograw. On its face, such a challenge does not fall within
the scope of 42 U.S.C. § 2239(a)(1). District court reviev is

therefore appropriate.
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Moreover, beceuse no individual licensing decision or NRC
rule promulgation is at issue, there is no need for initial
agency fact-finding expertise that naturally supports reviev
by courts of appeals. The issue in this case is simply
whether Utah and NRC must abide by their own statutes and

1
2
3
-
b
6
7
8
9

regulations. Such a question is properly cognizable in a
district court under 42 U.5.C. § 2239.

In support of their claim that this Court lacks
jurisdiction under the Hobbs Act, the Federal Defendants cite

the Supreme Court's opinion in Florida Pover & Light v,

lerion, 470 U.S. 729 (1985). According to the NRC:

that exclusive jurisdiction cver review of NRC
orders lies in the courts of appeals was made

nh:ﬂn:ﬂx_cm:in (the Loricn case) . . . .
n Lorion, it was argued that the dlotrict

courts should be permitted to retain

jurisdiction gver gome types of cases involving
Ihe Supreme Court uneguivocally

NRC orders.

Motion to Dismiss at 12, giting Florida Power & Light v.
lorion, 470 U.S. 729 (1985) (emphasis added).
Lorion does not hold that all cases involving NRC orders

Bust be brought in the courts of appeals. Instead, Lorien
stands for the proposition that exclusive courts of appeals
jurisdiction, for NRC orders involving licensing actions, does
depend on whether & petitioner has a right to a hearing.
lorion at 740-41; gee plgo Motion to Dismies at 12 n.9.
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Moreover, lorion msakes it clear that the primary
limitation placed on proc.odinq; subject to the Hobbs Act
under 42 U.5.C. § 2239 is on the type of proceeding involved,
namely licensing proceedings.

According to the Supreme Court:

When Congress decided on the scope of judicial

review, it did so solely by refersnce to the

Ratter of the Commission action . . . .

lorion at 240. (Exphasis added). Congress -pparéntly
*intended to limit the scope of judicial reviev to final
orders entered in licensing proceedings.” JLlorion at 73s.
(Emphasis in original). The reason why Congress juxtaposed a
hearing requirement with the judicial reviev limitation was
"to provide for a hearing in the types of proceedings in which
initial courts of appeals reviev would take place -~ that is
licensing proceedings.” Jorion at 741. Contrary to the
Federal Deferdants' assertion, the Supreme Court did not
reject the proposition that "district courts should be
pernitted to retain jurisdiction over some types of cases
involving NRC orders.® Motion to Dismiss at 12. Under
defendants' view, even the remotest connection or potential
connection to a licensing proceeding is sufficient to invoke
the exclusive jurisdiction of the courts of appeals. This
position is not in accord with the relevant language of the

statute.
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In support of its argument that this Court lacks
Jurisdiction, the Federal Dc!cﬂdnntl cite a single district
court case, gunflover Coalition v. NRC, 534 F.Supp. 446 (D.
Colo. 1982).% In that case, a district court ruled that it
lacked jurisdiction under 42 U.5.C. § 2239 to hear & challenge
to the validity of state and federal action under an Agreement
State program. 534 F.Supp. 446, 448.

The district court concluded that *filn effect, the NRC's
supervision, acceptance or termination of & state agreement is
8 licensing decision, since the NRC thereby exercises its
licensing authority in a particular state." Jd. This summary
conclusion fails to square with the plain language of the
statute which states that courts of appeals jurisdiction is
limited to “actions involving any license or construction
permit™ (j.e., an individual license or permit and not

licenses or permits) or "to any proceeding for the issuance or

®In ite Motion to Dismies, WRC also cited Naturel Rescurces Defense
Council v, NRC, 8 ELR 20163, No. 77=1570 (D.C. Cir. 1978), in support of
exclusive courts of appesles juriediction. In fact, that case fails to
addrese epecifically the ifssue that NRC ciaims it doea. As the D.C.
Circult noted, "petitioner 4in this case did not regquest a hearing before
the Commission challenging the compatibllity of the Few Mexico program with
the federal regulatory program. The court took no view on whether
petitioners would have been entitied to such & hearing or on whether the
New Mexico program, as it now stands, is compatible with the federal
regulatory framewvork.® Although the KRC claime that “[{]mplicit 4in the
court‘e decision was @ finding that an WRC decision on the scope of ite
licensing authority in ar agreement state under section 274 is reviewadle
sxclusively in the Court of Appesls,® Motion to Dismies et 16, in fact the
court's fellure to address the sgreement state compatiblility fesue is
simply that--a fallure to address the i{saue.
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modifications of rules and regulations dealing with activities

of licensees (j.e., promulgation, amendment or challenges to
the validity of NRC regulations).

In the gunflower case, the district court acknovledged
that this vas a case of first impressior. Sunflover at 447.
Its summary reasoning ignores both the language of the statute
and the Supreme Court's reasoning in lorion. Taken to its
logical conclusion, the court's reasoning in gunflower would
make any action of the NRC & licensing decision, since
everything NRC does ultimately relates to & licensing
dictsion. In this case, NRC is not promulgating & rule or
taking action on an individual license. Instead, NRC's
relationship with state authorities and its failure to abide
by its regulations is at issue. In such a case, 42 U.q.c.

§ 2239 does not apply.

In the lorjion case, the Supreme Court discussed the
underlying rationale behind exclusive courts of appeals
jurisdiction under the Hobbs Act. According to the Court,
reviev in the courts of appeals normally takes place after the
agency has had the opportunity to develop and compile a fact-
finding record on the issue. ®The reviewing court is not
generally empowered to conduct a gde nove inquiry into the
matter being revieved . . . (and therefore) the fact-finding
capacity of the district court is thus typically unnecessary
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to judicial review of agency decisionmaking.® Lorion at 744.
It was therefore logical for Congress to have limited
exclusive courts of appeals jurisdiction to NRC actions where
the development of an agency record is necessary, namely,
individual license or permit decisions and NRC's promulgation
of final rules and regulations applicable to such licenses.

Although Sunflower‘s procedural facts are similar to
those st issue here, the two-page opinion reveals little of
the precise substance of plaintiff's particular claim. That
claim may well have involved an individual license decigsion
directly within the scope of either NRC's or the state's
authority and expertise. In any event, the Sunglower opinion
should not be followed by this Court. Without reason, it
expands the scope of 42 U.S.C. § 2239 to all challenges
involving any aspect of an Agreenent State program. Yet the
statute itself does not contemplate such actions within its
terms. Moreover, there is no reason to favor courts of
appeals review over district court reviev where no need for
agency fact-finding expertise exists. Finally, the Supreme
Court's opinion in Lorjon suggests that courts of appeals
Jurisdiction is limited to licensing actions and rules.

For these reasons, nothing in the Atomic Energy Act 42
U.S.C. § 2239, or the Hobbs Act, 28 U.S.C. § 2342, deprives
the Court of jurisdiction over this action that in effect
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challenges the NRC's inaction with respect to an invalid

Agreement State program.
Iv.

CONCLUSION

For the foregoing reasons, plaintiff US Ecology

respectfully requests that this Court deny in all respects the

Federal Defendants' Motion to Disniss.

Respectfully submitted this o( day of May, 1992.
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@) prime emtractory of the Department of Eoergy
performing fesonrch (n, or developmmnt, masufacturs,
nm,muuw“d.mnkwmu
componanis thareof,

(&) prime sntractors of the Department of Knerg,
Ceng or operating nuclear reacters or sthar nuclear
devices (2 a Unitad Brates Government-owned vehicls
or vessel, _

(&) any othar prime contractor or subcontractar of the
Department of Energy or of the Nuclear Begulatory
Coramission when the state and the Nuclear Regula-
mmammmwwm-w
ton of the prime sontractor er subcontraster e
euthorized by law, and (1) that undar the terms of the
soniract or subsentract, thers b adequels aseurance
that the work thereunder ean be accomplishad without
uodue risk to the public health and safecy

s

801538

Basards
“MWM“N“
Mdmmnmu_lmmutcmn,
.hpﬂhhncmmm‘nml
way be impounded by the Burasu of Radiation Cantre
K&mh“h%ofqm‘ of
UCA $6-1.87 trough 26-1.29, rules or orders promy).
'Mlhm..dm.mdclknn,m.
wmwwuu

() Declaions by the Bureau of Radiation Contra)
under this section are rulject o the Procesess
d appenl rights provided (» UCA Bectice 26.28 3
m-w«mmmmu

RI1E 18- 100 Probibited Uses
(vmwwmmuhu
wlmmuuwm.m-mu,

R513.13-110. Commsunications.

All communications end reports sonserning thoss
rulss, and epplieations flled thereunder, abould be
ddrasend to the Bureas of Radiation Contrel, PO, Bex
16490, 258 North 1480 Waet, Salt Laks City, Utah

84118-0800.
RE1S-15%130. laformation on Transportation of
Bpesial Form Lisensed Material

(Uimuh'mwdmmw
forms of lcsnsed material:
wmuwuumhumum
HMOmewthnﬁmnm
wwhnlw-.luhm;dmmnh.nbum.a
wumnn-mﬂ.mmrm-
hu(la‘udomC);vﬂlmcbumurnnbhu
uWumMmWhuwm-
LOM®) of this chaptar; and is not dissclved or ooz

86 dogrees Fahreahiait (30 degrons O).
mmmummmmu.-m
having no dimenaion less than 0.6 milimeter or & leas:
mMmliw%Mvﬂeb-ﬂl
mlumnu"ummwmmumah
RI1$-13- 1202) of this chapier; and which W con-
wdmm'manndku&m.u
wuuwm.m«mrmaum.yw
C), md do not dissc! va, or convert lnwo dispersidle form.
16 the extent of mers than 0.006 peresnt by waight by
wnhmvﬂhnuruumrm-
huaomouuwuumramhn
(30 degrees O).

@ Tosts for Bpecial Form Licensed Matarial

wmwn&wm.m-«wm
(.14 ) onto @ flat esser tially unyielding borisontal
surface, striking the surface in such & position as to su-
for maximum :

() Percussion - lmpact of the flat elreular end of 8 1
MGMG)MMM-:MSM
(1.96 kp), drepped through o distance of 40 inches
(101 8 em) The capeule or matarial shall be placed oo &
shaet of lead, of hardoess number 8.8 to 4.8 ea the Vick-
nuh,wlm-mmxmmckmpww
& amooth essentially unpialding surface.

(2) Hoatiag - Heatlng Lo air t0 o tamparature of 1,476
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B&2

1), 180 reme
'8 rezns (378
waber of
adiarion;
warastriced
A 818-108,

ttiee or con.
sef R315-16-

armas of sen

of & marmber
rof radistian
f radiosctive

ity result.
adisticn low

'3
ate 8 sarioug
slly required

8 whizch the

U reguires
the records
nowledge of

sl in viala.
o involving

o of § rems
0 raous (0.30
1(0.T88v)to

mber of the
flation,
Jarestriciad
15-16-108;
{fication as
$5408(1)0),
fties or con-
of R313- 18-

a5 12 eesens

grity reeult
diation lev

ation leve's
¢ not peeult
agrity,
stlons amo-
or relesses
the liexnes,
18 & serious

ag informa-
Jureau and
1 bave been
Ty sction or

waking fur

_h-'———-.—-.\__.‘_*_ L p—

—— o — — - —

. B g A ottt e

'Y AVTes 0 grmara

(l)nlﬂ'hvﬂwﬂ-dd-tn.“
with dusregurd,

(o)mbyphmmmhmm
viaion in violssion of R315-18-16(3).

mmm-mtmmu
«xample

(W) single axposire of & workar in smosss of 3§ rems
mom»«mhumwmummo
-lv)htb-hhoﬂhvhhbiy.. 18.78 rems (1878
w)ummmmum

a2 individua! e ld reoaive gresier than 100 mllirem
(1.om3u.uwmuwnnnnnu.om
o any ssves cansecutive days,

CEPOSUTE OF reloase tn
oxeess of the lmite of R213-16 whether or not such
mcmmb.‘.-&yhumwb
oo aress, such as under reactar vessels or tn the viein-
Ry of exposed rediographic sources, withous baving
performad an sdequate survey, operation of & radiation
facllity with & non-funetionta g iotarlock gywtasy)

(a) release of radloactive matorial b & unrestricted
ares in axcess of the Lizmits of R315-15.104;

(@ Expasure of & worker (o restricted arees ln excess
of the Umits of R313-18-108;

Muﬁdcthpuamb
e potential for significant axposure 1o members of L. e
p%cvﬂrd-ucmc&(r‘hm
mwmmthandm“wmpm
wmnhﬁwm-m&wmh-
hMmlmuluanamo
Instic, rather thas an leclated weakness in redisvon
protection,

0 sondust of leanses activities by @ technically
waqualifed parson, o=

NWMmhmwm

G)Mdtwmdanthphuﬂtr.

(=) surfacs sontaminasion or externe) mdistiss lov
W I sxcend of, but lees than & factor of five above
nmmmmmumm.m
dhmhmm;

(2) any "adiosctive matarial transportation nop-com.
Mmuh-ﬂ:‘phelﬂh‘m”(um.nﬁ-
Aging. loading, e ether requiremsnte that eould
Foascnably result o the llowing

O (mproper idennfestion of the wpe, quantity, er
Borm of material;

4D fallure of the carrier o7 reciplent o exercise ade-
Quats esutrals; or "

wmmmwﬁm-pmu

Stlammation, or tmproper tranafar of materisl

) Ballure o make required initial notification sasoe-
Slad with Severity III vialetiens;

@) tallure to satrol nocwss to lioensed materials for
Tadletion purposss as epecified by Buresu require-
Wanta,

Rediation Contral

OViDabivavsrexn Ny CULE 5836500:8 ¢

R318-14-150

wMIu’d-ﬂlW squipment or
Mh‘o“du Octivities whiah
(=) wae of redicactivy —
b 'y material oo humens
Wht 9 DOt autASFsed _—
wwwnmm;
wnMumunlﬂoﬂQWch
&ummmm.muy.m
of of records which
Burecs raquires b heph that 4id 26t tmvaios st
nformation;

(v) Astion by firet lne supervision fn violaton of
R315.18.180D).
wmw-mhwmuw..
wmmumduhm«uwwxox
Bt constisucing Severity Loval I, I, or IT! vialations:
wnndudnbnlhuw“uamz
@ individual eould receive grester than 3 mlirem
m.ﬁ;u.nmmuwoum_u.o
mBv) & any seven sonsecutive days.
wumum.wmmnnmm»
R313-18-408;
W@ tallure %0 make & Blewsp writtes repart s
mumumwmum
wq-m-mum-mmnmumy
o environmaental significanss:
mhﬂmwmhuhumwmuvhhw
e0balt-80, sesium: 137 or iridium-199 roplanis or o
mmhmummﬁnmcu
Gee properly ealibrated equipment;
wmnmwwm
trations;

mnmmmmwummw«z-
dnwumwmmnﬁuv%hut
h-mnnwhmlmnumnuumm
bMMdhnbnnWMd
Mwmmhmmmucﬁo

(l)lcva-mthnhwmmu
snvironmental gignifizance

(1) Perocnnal overexposures and associated vialations
incurred during a Lid seving effbrt, will be treated oo &
wae-Uy-case baxis.

BEY punaltion, Besnatng, reddnetive saseriass
pe 188

R313.15. Btandards for Frotection
Against Radistion.

R313-18-1. Purposs and Boo
R31515-3. Definitions o

R3IS-16-10. As Low As Reasomsbly Achievable
R3I8.15.101. Redistion Doss to [ndividuals ix
Restriczod Areas.

R315-15-102. Determization of Prior Accumulated

R318.15.108 hran of Individuals &
Concnsrations of Radloactive Matar sls in Rastriczad
R318.15-104 of Minare®,

R315-18-108 Parmaisaidle Levels of Radistion From
External Bovrose i Unrestrictnd Areas”,
R313-18-108. Concsowation i LMuents to

8-Ex. 1
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DO Lo 4
U 1
ll-u-lﬂ.uh\
gm&-m Orders Ralring Purnlading Bieassay
R313.16.301. Survens
18-14.302. Perweans. Monltortn
15-16-308. 8 .uuﬁ and
15-18.204 Eﬁm Fosting ” Labaling
uxtxuu'.'m’ Yor Piciting Up, Raceiving
[T
R315-15.208 h of Perecuns!.
it Unrearimed iz, S Radiouctvn Materia
BI!—IS-«UOL Wasts Disposal, Goneral
13-18-30 Mothod  of M.Inh‘ proval of
Yt racty by Inte Banitary
501516804 a! by Burial tn Sefl
m-u-m.gumg nerytion.
18.18.80¢ cm Astes,
Nl.l‘}:-:o‘) ten Wesin fur
B T e ot
19-158-311, fer tor D?-u and Manifusts
1;‘ 2. and Dieposal
”.L:-lua Beports of Thett or Loss of Radiation
roee
1815408, Notifies tian of [neldenta
Bluuoe Reperts acdor

A U-(%O umwmmummm
R313-15.480 For Use With RS15 15-208
and R813

REI13-1510. As Low As Beasonably Achievable
(ALABA)

(h'ﬂhm‘mnm of the « Mective date of thess rules
sach u.mudmwmumb
mont & written padlation protection program that

tion or panalty,
) Do satisty Qdeaph (1) of this
soction, one ¢ the paragraphs dalow must be followed:
(0 Az » mrorllon) inetitution, marsgernent, the Radia-
tion Bafery ’)G.,ud-uwthmmnnmm-

801538104 8-PERKINS COLE S038500:8 §

ty mﬂ

Hmhthmumbym A
‘ Radiadey

231516101, Badiation Doss to ladividuals la
Bastrictnd

Areas.
(L) "I sccardance with mmeuwwm
mmumuuu.wwmmm»
reglatrant aball [Ty

the Liomnses's ar t‘nmuauj“nu
mdmumummmtwmu
TABLY
Ram (Bv) PER
QUARTER
Whols bod~, aead and L96 (128 mAv)
trunk; active blsod- .
frming organs; ans
o ayws; or gomads
Hands snd 76 (187
H“‘M 18.78 (18745 m8v)
8kin of whale body 7.8 (75.0 m8v)

NOTE ~rudnrummuumuuuw
1&&0111~M|cmmupuxomvmy
hmmdubomhhmm&awnmw
W inrrument ig alr
uwmhwwummdmwt

B)Aummwm:rutuymnuwv{dul
hamm:.mhm.wmuwha
bhwhhhbmmmtmudn
uu-xs-zoxm.muuum«mw

mmm-m-ww,mm-m
aocumy leted dnnumnd-hdy.mu
Dot amseed EN-18) rems (BO(N-18)xmBv) when "N
muummmumumumw\
last

wmmoumamw:uuw-
viduals ascumulated socupational dose 10 the whale
b(ynhmmu.nndoummhmrd

RI15-15-102. As woed in R318-18-101(2) “dose w0 the
whole body” aha!l be deamed 1o inelude any dose to the
whele bodly, gunads, ective blood forming argaza, beed

9-BEx. 1




$81
dooinl &8 wome Othar ew Dot 4 buslesr reaster gonar
“mwmuna-h-w
souroe, o7 pecial Biciear materiels that sy weed (n
asaled sources tn ban.salfabialdsd irredistan

R315.15-304. Exeoptions From Posting and
Lebeling Requiremen s,
Noswithatanding the provisions of R318.16.208:

(1) Netwithatanding ihe requirements of R813-38-42,
@ foom or &res b ot required 1o be poarted with & eau-
then olgn because of Lhe preawnce of ¢ senlsd asuree, pro-
vided the radisticn level twelve (nches (30.5 em) from
the surface ef the source sentainer or bousing dems not
eseeed five milliram par hous (0.06 mSv/kr.),

(D Rooms or vther arvas Lo bowpitals arv ot required
to be poctad with enution sigry, and senwal of sutranee
& aorens Lhareto puryuast to RI13-15 S03(1Xa), is net
mhuu-ofmmduunumm
vedicactive meterial, provided that thare are pereennel
in aztendanos who will take the precautions ascessary
& prevent the sxposurs of any ndividus) o redistion or
redioactive macanial in encoss af the lmits sstabliahed
fn the reles in this chaplar.

@) Cauticn signs arv not required @ be posted in
&reas or rootis comlaining radicactive matarial for pen-
ode of loss thas eight bours provided that the following
woditians are mat:

W The material 8 constantly actended during rach
periods by an indindual whe shall take the precastions
BRCRASATY to prevent ibe exposure of any individual o
radiation or redioactive matarial in axosss of the Kmits
waiablished (o this chapter.

) Buch ares or room s subject to the lisinsess or
soglstrant’y ecnsrol,

(Utnucnhcnmhmnqwﬁhhmd
with ¢ asution algn, and contrel s net required for sach
Rranse or access point 10 & room or other aree which
hommnnn.uhyhuudm”nn
of redicactive matarial prepared for transport and
Peckaged and labeled (o aceordance with regulationg of
mU.I.Wd‘Wn.

G)lmmthxmmmwuhm
% be posted with caution signs provided that assess i
e trollsd -

(6) The interior of & taletharapy rocm i not reguired
hhmnammmmdmmu
®nsplcucualy plased ot all the entrances to the reams.

R213.18-308, Precedures Por Pieking Cp,

Recetving, and Opening Packeges

() Each licenese who expects to receivs & pankage
ntaining quantities of redicactive maoterial i excass
U-%A'mwulmhwmw
Procedures describad in R315-16.100 Tuble A1 shall
ks arrangements o receive:

h)thm‘ovbuthmhuhw
w

B notification of the arvivel of the package at the ear
ﬂ-‘lll'lu.nlln‘hﬂckl’ﬁopnhp-pﬂ-
mﬁammmmmxm

® & package known to concain radicactive material for
8 contamination and radiation levals if e

h)hﬁhbdu-uhh‘mdhuun-mhhu

Radiation Control

(0) ertablisd maintain, end retain written procadures
for safoly opening packages 1o which radicactive wate.
rial i recatved, and

R313-15-207. Becurity of Biored Radicsstive

Material in Unrestrisied Areas.

(1) Licansed materials stored tn a2 unrestrioted area
aball be secured from unsutborized removal from the
place of storege.

CD Licensed materials o an unresasricted arva and not
in storage ehall be tanded under the eonstant surveil-
lansce and (mmediate control of the licensse.

R315-30-301. Waste

Requireament

No licenses ahall diapose of any redicactive material
waoapt

(1) by tranafer to an sutharised recipiant s provided
tn RI1B-1041; or

() ae autberised pureuant to RO15-156-106, R318-15
302, R313-15-308, or R815-18-904.

Diepeasnl, CGenoral

R313-15-803. Method of Obtalning Appreval of

Proposed Disposal Procednres.

(L Awy persan may epply to the Buresu for approval
of propessd procedures to dispoos of radicsctive mate-
rial in & manner not otherwise autharised tn thls chap-
tar. Each applioation aball contain o deseription of the
radicactive material, locluding the quantities end
kinds of redionctive material and lovals of radicactivizy
involved, and the proposed manner end eonditions of
@lrposal The application, where appropriats, should
also include an analyels and evelustion ef persioent
faformation as o the mature of the environment,
el uding tepogn phical, gealogical, metsoralogicsl, snd
hydrologica) charsctaristios; usage of greund and sur
face waters in the genera] area; the nature and location
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R313-15-803 Environmen

mummmm,um
hd.rn‘b-hhh‘h“dm.m-
ardous exposures.

@’ The Burvau will not approve any application for &
l--_inm“mﬁ-‘.’ﬁ
scns fur disposal on land net ewned by @ stats or the
LN-\IW

R313-15-303. Disposal by Raleass Into Sanitary
Bowarags Bywsems.

No liosnses shall dischargs redics ctive materia) tnts
4 sanitary sewerage tywteam anless:

(thMbuluhbcﬁndhhhntr.

@ the quantity of any *adicact!ve material released
mmmnmu-uunmuuyu.m
axcesd the larges of

wm«m-mrwuubm.wuny
Mﬂvdmwhummbmb
anses, will result (0 an sversge sonsentration mot
greater thas the kmite spedified in RELE 15420, Teble
L Calnman §;

wmununhapuuvdmhmmh
RS13- 15430, of this chapior;

(3) The quantity of any radioactive materia] released
hmnmmuwuhdbymnwmmb
quantity of watar relensed by the Licenses will et
reaclt in an averags concentretion exseeding the lmite
specified in RILS-15-420, Taole L Colums &

(4) The gross quantity of radicective material
rolsased tnto the sew RyRtem by the leenses dooe
m-muxmm.omummmn-a
aad C-14.

) Excreta from individoals undergoing medical
dlagnosis or therapy with radioactive material shali be
exampt ol any Umitations contained (o this secticy:
mvmm.mmm.muw-
rediologieal monitoring whenever any waste Line (n the
ummiwnﬂuwm-umyunhmh
openad.

R313 15804 Disposal by Burial tn Boll

No licenses shall dispose of radicastive matarial by
burial in soll except as approved by the
Bureau pursuant to R818.15-302. =

R313-15-808. Disposal by lacinerstion.
No lisences ahsll incinersts redioactive material for
the purpose of disposal or preparation for disposa)
mwwwmﬂmwm
to R315-16-108 and 303,

RX15 15804, Disposal of Bpecific Wastes.
(l)MmeMdmmm
tive material without regard (o [l redicastivity:
(2) 0 08 misrocurie (1.880 kBq or lose of hydrogen-$
o carbon-14 per pram of medium weed for liguid ecin-
sllation eouzting.
moosmumwuudm-s
or enrban-14 par gram of animal tiaese averaged over
the welght of the entire animal, provided, however, tis-
e may not be dispossd of under 31316308 tn o
manner what would permit fts use wither as food for
human or as anima)l fesd.
@) Nothing (o RS15-15-308(1), however, relioves the
liconses of maintaining records showing the receip:,

801528104 0-PERKINS COLE 5838500 4 1

Quality 892

Sunaler and disposal of euch radionctive material o
spacified (a RILS- 1581 of these rulse

G)Nnhh‘hlhmmhnhmtbokomm
®mplying with ether applicsble Pederal, Btase, and
wmmmmmnmm
@y of thaee materials

R315-18907. Claasifostion of Radlcactive Waaste
fos Noar Burface Dispesel

(1) Considerations Determinatios of the clasaifca-
ﬁadwmhdmmmmfmm-
m-\nhmummmuudwund
redionuclides (and their shorter-lved precussars)
memmnumumm.mm.
mutions & fastituoenal esatrols, tmproved waste
numwmw-um.
Mmmuummmmuvum-
m%mumwhdum.mm-
Rituds of the potential dose & limited by the
cencen tration and svallability of the radianuclide ot whie
tms of exposure Besond, cone.deretion must be given
o the mnceatration of sharter-lved radicouclides for
which requirements en inetitutional wnirols, waste
Brem, and dlaposs methods are effective.

) Classes of Wants.

wauAmumunhmuhnmpm
frocu etber waste closses at the disposal aite The phye-
kel Rrr and charecteristics of Clase A wasse must
meet the minloum requirements set forth o R318-16.
M).UMAMMMMMQM\;W
ments set fortd (o RI13-15-30802), & is not necsssary to
sogregute the wasts for disposal

() Class B wusts is waste that must meet mars rigor-
wcmuumhuwmmq
aftar disposal. The physion) form and abarasterieatios of
Closs B wasts must mest both the minizmum and swabil-
ity requirernents set forth in R313.15.308

(uCh-Cvmhwuumtmnb-m-mﬂ:
orvue requiremenis on waste form to ensure stability
but also requires additional mearures at the disposal
facility to protect against inadveriant tntrusien The
physical form and eharactaristion of Class C waste must
et boch the minimum and stability requirements set
forth (n R315.15-808,

(8) Clasaification Determination by Long Lived Radi-
enuclides. If the waste comtains omly redionualides
lsted tn Tuble 1, elassification shall be detarmined as
follows:

) If the snesntretion doss not exooed 0.1 times the
valus tn Table 1, the waote is Class A.

() If the eoncentration axoseds 0.1 timaes the value in
MXNIMMMWWMMLQO
waste 1o Clase C.

(&) If the eomesntration amoesds the value tn Table 1.
the wasie lo not genarally scosptable for neareurfsce
dusposa).

(@ For wastee eontalning missures of radionuclidss
Uatad 1o Table 1, the total consentration shall be deter
mioed by the sum of factions rule deecribed in RI1S
18-807(7).

11-Ex. 1




" DEPARTMENT OF HEALTH
DIVISION OF ENVIRONMENTAL HEALTH

208 o | 480 Wast

PO Bon 18680

Sat Lono Cay (Laen 841160650
WMo sMan

March 8, 1991

Khosrow Semnani

Envirocare of Utah, Inc.

215 South State Street, Suite 1160
Salt Lake City, Utah 84111

RE: Radioactive Material License No. UT 2300249

Dear Mr. Semnani:

By letter dated November 18, 1987, were notified that pursuant to your request
for an exemption to rule URC-24-135, the exemption had been granted. This

provided for private ownership for the Envirocare site and it continues to be in effect.

As you are aware, the Bureau has been reviewing Envirocare's amendment
application for disposal of certain "byproduct, source or special nuclear materials”,
contaminated wastes. Utah Radiation Control Rule R447-25-9(2) states that in
circumstances where private land ownership exists for radioactive waste disposal
sites, the applicant ":Kall submit evidence that arrangements have been made for
assumption of ownership in fee by the federal or a state agency before the Bureau
issues a license”. Since provisions do not exist within the Department of Heelth
enabling legislation to provide for "the state to acquire by ownership in fee” the
Envirocare site, the Bureau is through its own initiative providing an exemption to
R447-25-9(2). Therefore, in accordance with Utah Radiation Control Rule
R447-12-54(1), Envirocare is granted an exemption to Radiation Control Rule

R447-25-92).

Sincerel

derson, Director

Larry F.
Radiation Control

Bureau

12-Ex.
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UTAH BUREAU OF RADIATION CONTROL

SAFETY EVALUATION REPORT

Io Consideration of the License Amendment A lication
for Redioactive Materials License No. UT 25 249

Eovirocare of Utsh Ine.

March 1991

13-!’- 3



Section 1.1 Introduction

The genera! information supplied by the licensee has been reviewed by the stafl ip
accordance with the guidance in the SRP Section 1.1, The applicant has reviously
rrovided similar generic information for the issuance of the current NO disposal

icense. This material coupled with theIBRC' high level of active familiarity -
provides the basis for the conclusion that the c‘hmcal, financial and institutional
information required by R447-25 is available.

Sec'ion 1.2 General Facility Description

The general informatio- aecessary to evaluate the overall facitit design and layout
8s been evaluated. The licensee has adequntel{ described the facility and jts various
ctions such that the reviewers have an overal] understanding of the facility.

Section 1.3 Schedules

This review and safety evaluation is for an amendment to the existing license. The
nvirocare facility has been operational for 8pproximatelyghree (3) years. Therefore,
w';qg[or design and construction are not relevant.

Section 1.4 Institutional Information

In Novernber 1987, the UBRC granted an exemption to a rule, URC-24-135 (currently
R447.15.302) to S K Hart Enimeen‘nﬁ (currently Envirocare of Utah), The effect of
the exemption was to permit the deveiopment of & NORM disposal site on ?unkli

ned property. This action was taken pursuant to the spplicant’s request for guc
&b exemption. For the following reasons, the exemption was granted:

1. {he Utah Code does oot provide for State ownership of this type of facility and
it would require legislative action to amend the Cofe.

2. The Utah Bureau of Solid and Hazardous Waste Mansgement siling

Tequirements stipulate private ownership, fherefore, a precedence factor was
-taken into account.

8. _.ltisbelieved that the ownership issue does not necessarily relate Lo issues of
Protection of the public bealth and safety.

4. The recognition that, ultimately (upon failure of all other controls), the State
would be responsible for any public health related problems that might occur,

5. The belief that an undisputable surety nrnn’ement for long term monitoring
and maintenance would provide for public sa ety and health.

1-1 14-Ex. 3



The Envirocare request was pursuant W URC-12.125 (current] R447-12.54) which
states that the UE?!C can grant exemplions or exceptions to ru{u “as it determines
are authorized by law and will not result in undue bazard to public health and safety
or property”. The exemption continues to be in efTect.

In 1988, new ndia.lion control rules went into effect relevant Lo the Envirocare
smendment application. Specifically, R447-25.9(2) states:

"Where the proposed disposal site is on land not owned by the
federal or a state government the applicant shall submit evidence
that arrangements have been made for assumption of ownership in
{;ec by the federal or a state agency before the S

cense.

In March 1991, in accordance with R447.12.54, the UBRC granted an exemption, on
its own initiative, to Envirocare re ardimﬂ«xlo%-ﬁzx e principle reasons for
providing the exemption are: (Y ts:c Utah Code does not provide for the “essumption
of ownership” by the State; (2) the ownership issue does not directly relate to issues
of public health and safety; eud (3) there exists a sound surety arrangement which
provides for monitoring and maintenance of any items relating to public health and
safely. Therefore, Envirocare is in compliance with R447.25.9.

Section 1.5 Materials Incorporated by Beference

The stafl has reviewed the materials, information or documentation that has been
incorporated into the Safety Analysis Report (SAR) by reference. The materials have
0 evaluated as to their relevance within the intended context. These materials
are generally acceptable or appropriate for the topic for which they were incorporated.

Section 1.6 Conformance to Regulatory Guides

As part of the detailed technical evaly ations of various sections of the SAR. the stafl
has utilized various documents to provide guidance for the reviews. Likewise, the
Envirocare staff has utilized some of the same guides to prepare the SAR.
Accordingly the stafl has evaluated the licensee's conformance to regulatory guidance
or where, the guidance has been supplanted by an appropriate alternative, the
alternative has been evaluated. The stafT is not aware o any non-conformance with
regulatory guidance.

Section 1.7 Summary of Principal Review Matters

The licensee has identified. in part, siguificant licensing issues for their amendment
request. Other major licensing issues were identified by the staff reviewers.
Euovirocare has obtained technical assessments of these issues for submission and -
review by the UBRC. The applicant has in many instances resolved these matters or
®8 & condition of the licenge will be required to resolve any open items as part of a
tompliance schedule.

ureau issues a

In particular, significant review matters included those involving geotechnical and
groundwater hydrologic issues. Other important but less significant issues included
waste handling and storage and concentrations of radionuclides in waste for disposal.

1.2
15-ex.3
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Chapter ¢
PRESENTATION AND ANALYSIS OF ALTERNATIVES- INTRUDER

4.1 INTRODUCTION

This chapt,r reviews the potential hazard presented by inadvertent numan
intrusfon into disposed waste and methods which may be used to mitigate the

. hax.;:; Two genera) concentration-limited {nadvertant fatrusion scenarios are
considered:

1.  Excavetion into disposed waste or construction of a house or bullding
et the disposal facility; and

2. Living on and consuming food grown at the disposal facil{-y.

As implied above, the first general intrusion scenario may be broken into two
eub-scenarios, depending upon the length of time that exposure occurs.

A third inadvertent intrusion scenario, which 1nvolves consumption of water
from a wel) drilled at the site, 1s considered in Chagter § since 1t relates
to ground-water migration,

Four methods are addressed by which potential huean intrusion impacts Ray be
mitigates:

1. Controlling the disposal of specific waste streams;

2 Waste form and packaging:

3. Institutiona) controls; and

4 Use of engineered and/or natura) barriers to intrusion.

Section 2 presents background {nformation abcut intrusion and selection of the
specific scenarios analyzed in this EI1S. Section 3 analyzes inadvertent human
intrusion presenting the impacts of the base case “no action" alternative ang
incrementa) changes in those fmpacts due to application of @ range of alternative
tontrols involving disposal of specific waste streams, waste form and packaging,
institutional controls, and use of natural and engineered barriers. Sections 4
ond 5 analyze development of @ performance objective for protection of an
fnadvertent intruder leading to selection of & preferred performance objective.
Section 6 reviews technical requirements derived from the analyses, and those
involving codification of existing practice, that should be applied in the
near-surface disposs) of waste to ensure protection of the {nadvertest intruder.
For those requirements involving a change te existing practice, & rasge of
dlternatives 1s considered and the costs and impacts presented. In some

Cases, based on a balancing of costs and benefits, a specific prescriptive
requirement 1s selected. gn other cases, flexibility in meeting the ~equiremeat
s maintained to allow for fndividual cost-benefit considerations.

4-1
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The s1it trench option results in an additiona) 2.8 ha (7 acres) comitted to
waste disposal. The overall land use «fficliency for this option 1s estinated

to be B.75 ft3/ft? (mixture of regular and slit trenches). The major antici-
pated benefit of wmploying this option fs a reduction in the occupationa’
axposures received by the waste emplacement labor force at the disposal fecility.
It 16 estimated that the use of 511t trenches can possibly reduce occupational
exposures by between 10 and 20X. Use of s!{t trenches for high activity

wastes would be expected to reduce potential intruder exposures by a factor of
about two. A drawback to the use of thess 811t trenches are the moderatc

slope failure hazards axfsting for vertice)-wa)led trenches: In addition, the
restrictad width dimensions of s14it trenches say preclude the burial of \ery
large wasts packages.

4.3.5.3 Other Methods of Disposa)

Since this EIS 4s Yimited to rear-surface disposal, NRC did not analyze in
detail other methods of disposal. Other methods of disposal, however, s.ch as
intermediste depth burial, mined cavities, and ocean and space dfsposa) can be
very effective against intrusion. For example, use of a mined cavity woild
place the waste several hundred meters below the surface of the earth=«fgr
below most activities of man. Space disposa) removes the waste entirely from
the earth's surface. However, both options are very expensive--{.e., $5(0 to
$840 per cubic meter for mined cavity disposal (not including postoperational
costs) and $2 million/m® for space disposal. In the case of space disposal, the
tachnology for routine fmplementation of this option s not available at the
present time and the potential hazards are unknown. Therefore. 1f space disposal
were required for all lowleve! waste, then large quantities of low-leve) waste
would need to be stored until the technology was fully developed. This would he
extremely expensive to licensees.

Waste can also be disposed of at much deeper depths. The opportunities for doing
S0 may be limfted at most eastern disposa) sites, and an intermeciate depth
disposal facility at a western site (an unused open-pit mine) s 11lustrated ir
Appendix F as an example. This {s expected to be effective against potentia)l
Intrusfon but could also be expensive. The reader is referred to Appendix F for
further information. With respect to mined cavity disposal, there are currently
R0 mined cavity dispesal facilitias Vicansed to oparate in the country. If a2l
Tow=level waste were required to be disposed of by this method, then &) saste
Currently being gensrated would have to be stored unti) mined cavity facilities
were licensad.

4.3.6 Inst’tutional Controls ;

Ancther mechanism for reducing potentia) fmpacts to o potential {nadvertant
ntruder 13 use of fnstitutiona) contrels. |

ct104 &L" )
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° &ccess to o disposal site can be coatrolled to restrict entry. For
«xanple, the tite can be surrounded by & fence or other barrier to
Muman or livestock intrusfon. This barrier un be posted with
wa~nings not to intrude upon the site. In addition, the site can be
under routine surveillance by regulatory and/or law enforcement
egencies to assure continued integrity of the fence and to inspect
for possible disturbance.

o Controlled productive usevof the site surface--for example, construce
tion of a golf course--can be carried out under reg.latory agency
Ticensed control. 1In such fnstances, access to the site can be
patrolled or otherwise restricted by those licensed to use the site.
Controlled productive sfte use could also result in fncome which Bay
partially off-set aoministrative costs incurred by the licensed
custodial agency.

0 Parfodic fnspection of the disposal site and monitoring for potential
ground-water releases can be perforned by a regulatory or other
govarnaental agency. (The act of monitoring and {nspection necassarily
1.911:3 a; understanding of the potentia) hazards contained within
the site.

This period of time can ba termed & period of active observation. Gradually,
however, such active mesns of institutiona) controls are anticipated to decrease.
The interval between fnspections lengthens. As regulators move on to other
concerns, gradually less time and effort s placed upon surve llance and

control of a particular site.

Ultimately, institutfons) contrels must also rely wpon relatively passive
neans {nvolving some manner of social order.. The types of controls which
would be relied upon during this passive control period can include the
following:

° The Tocation of the disposal facility as we)l as the location of

v specific disposal areas on the facility can be refarsnceg~toUsés
benchadrks. Long=lasting monuments oan be esplaced which contain an
inscription describing the nature of the hazard.

° The Tocation and configuration of the disposal facility, together
w, with a description of the hazard, can be ‘nexpensively recdrddd and
~ maintained. in-a number of ‘different 12cations on & Tocal, County,
stats, and natdonatelevel. This redundancy in recordkeeping would
help to ensure that knowledge of the disposa) facility would be
retained.

©  Control of the disposal.facility sttn.cnn.ho_nltntcipod by &
responsible government body--that fs, the federa) government or the
government of the stata in which the sfte s Tocated. Goverrment
ownarship of the land minimizes the potentia) for possible sbandorment
of the site. Stats or federal ownearship 1s already a requirement fr
existing NRC regulations in 10 CFR Part 29.

>
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(4 The title to the dispoca) site (the deed) can contain a convenant
which specifically warns of the potential hazard and specifies a
restriction on the use of the lard.

Probably the most significant concepts for Tong=tare passive fastitutiona)
control measures ares those of control of the land by # governmental organfza-
tion, land-use restrictions in the form of titles or deeds, and multip feity
of records. As civilizations Mave evolved over the centuries, socleties have
characteristically erected superstructures (govermments) to perform servicea=-
for example, protection of 11fe, heaith, and property--which are less convenfently
performed by ingdiviguals. Among tha function perrormed by govarnments are
control nf titles to and uses of property. Placing the long-term control of &
dispored #4402 10 whe nands of g governmenc org »tion nains to ensure that
such motivias as profit end less do not lead to possible abandonment of the
property. or sale for {nappropriate uses.

Cortafn governsental functions, such as tax collecting, land controls, and an
{ntarest 1n the health and welfare of the society, ure independent of the tyre
y and form of government involved. Whether the government 13 capitalistic or

socialistic, demacratic or autozretic, use of land 15 controlled for what fs
perceived to be the meximua benefit of the society. From time to time societies
have altered (or have had &)teratiors performed by outside means) their type
and form of governrent by pescaful or violent means. Yet, thesa societies
have merely changed the fora of the government, not elimineted government
eitogether. The government may change but the institution of government does
rot change. Germany, for example, has within the Tast 60 yeers undergone &
numbe~ of upheavals resulting in radica) changes in fts government. During
these ucheavale, temporary breaksowns in savera! governmental functions have
occurrec. However, such functiors were relatively quickly resumed by the
hewiy establishred governaents.

it the system familiar to Western culture, land may be owned by a government

an indfvidual, or an organfzaticn. Title to the land {s exprassed tnrough
deeds--whicn often contain resirfcsicns or speciftications on the use of the
land.  Lega) restrictions and si~fnistrative requirements (for exarple, records)
Are impcsed uoon the ownership anc transfer of the land. On a nhumber of
occasions, title for 8 particular property has remained in the same hands--thet
13, by a famtly, an emgant2ation, or & government==for severa! centuries.

Sieflarly, the titls to a plecs of preperty say changs hands, but the use of
the lang for a particular purpose (for exanple, cemetaries) will resain
escentially the came for very long time periods. Even for land owned and used
collectively, some orgenization contrals the title to &nd prescridbes the use
of the land. The lend {3 used for & specified purpose (for example, farming)
by & particular group of pecple. 47d the 1and futhermore has boundaries.

The principle of governmant control of a near-surface disposal facility site

does not preclude productive use of the land. The surtace of & near-surface
disposal factiity, for example, can probadbly be used 1n parfect safety, as long
43 the users of the land are precluded Tron excavating deeply Into the subsurface.
Indeed, controlled use of the 1and may be potentially encouraged as a means te
collect revenves to off-set the dominisirative costs of exercising control.
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Chapter 8
REGULATORY PROGRAN--PRESENTATION AND ANALYSIS OF ALTERNATIVES

8.1 INTRODUCTION AND SUMMARY

The regulatory Program 15 the combination of Ticensing proceduras; require-
sents for recordkeeping, reports, and vanifests; and participation by states
and Indian tribes. The follouing discussion presents the exist ng licensing
Procedures, requirements for recordkeeping and reports, and state and triba)
participation; alternatives and rationale considered; and changes proposed.
The Tcensing Procedures are discussed in two perts: (1) the T1censing steps
and (2) the {nformation requirements and hecessary Commission findings. The
sajor changes 1n the 1censing steps are to #dd a tendering steg, to clarify
renewals, and to define responsidbiiities and provide orderly steps after
Operations cease. The charges in required informatior and findings are
directed at focusing on and complying with the performance objectives,
technica) criteria, financial requirements, and fnstitutiona) controls. MNone
of the changes in Ticensing Procedures are judged to be 4 significant incre-
oental burden. The mejor changes dealing with recondi, reports, and manifests
are the initiation of a manifest system and specific reporting ang recordkeeping
requirements on the disposal facility operator, The manifest system requires
¢ shipping papers
1. The faciifty

reports keep more complete records asd participate
in the manifest system. The new requirements reflect, to a larg: extent,
existing practices imposed by host states and are not @ significant new burden.
The major changes concerning state and trihel participation are =0 propose a
subpart establishing a formal mechenism for state and tribal pariicipation 1n
Commissior 11cense reviews, recognition of tribal rights, the in‘tiaticn of
Interaction at the tendering step, and documentation concerning andownershig
&nd institutfonal care srrangements., The Proposed changes are expected to
faprove state, triba), and public participatian and have 1ittle incremental
fmpact on the applicant, the NRC, or the states, tribes, or public.

8.2 LICENSING PROCEDURES

Licensing procecuras steps covering ang defining
the complete 11fe «  Requirements which the
Commission must . Existing
regulations persons for
‘which the Commisston wid)
&re to be followed by al)
bnroduct. source, and specfa) nuclear Material applicants and 11{:ensees are
specified 1n 1o-crw.m-3o.~ 407 #hd"70™ Policies and procedures for comply-
Ing with the requirements of the Natfona) Envirommental Policy Ac- (NEPA) of
9 are prescrided in AsCPRLaET a3 The decisions to de mad
the existing requirements ehould be kept or sodified, which dropped, and what
MW requirements should be added. Where the requirements should be Tocated 1n
the regulations mUst 2150 be decided.
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The placement of requirements for procedures for a Yand dfsposal fazilfty 1s a
matter of editorial preference and does mot affect whether they apply or not
ana does not affect ths irpacts. The approach taken was to try and consolidate
related requirements as much as possible and to relegate procedures which the
Comission must follow in processing applfcations to 10 “FR Part 2, procedures
for applicants and licensees to the new 10 CFR Part 61, and procedures for
complying with NEPA to 10 CFR Part 51.

A basic objective in reviewing exfsting procedura! recul-esents was to 1imit
changes to those which would clearly improve the process. The following
discussion will review the existing procedures and then discuss proposed
changes including retfonale and alternatives considered.

8.2.1 Existing Procedures

8.2.1.1 Licensing Steps

Exfsting procedues begin with receipt of an application. The application must
be decketed upon receipt (10 CFR 2.101(a)). Loca) tite and alternative site
govarnmantal officials must be notified by the appiicant (10 CFR 2.101(b)),
dockating noticed in the Federa) Recister by the Commission (10 CFR 2.101(d)).
ana the Governor and state o’7i¢‘a!s notified by the Cosmission (10 CFR 2.101(q))
An environmenta) report (ER) must accompany the spplication (10 CFR 51.40(c)).
Provisions such as §30.32(f) of Part 30 require that the ER be filed at least
nine.sonths before construction begios; however, 10 CFR 30.33(a)(5) provides
that construction cannot begin until NEPA review by the Commission 1s finished.
Under existing rules, hearings are held only 1f requestec by the applicant or
interested parties. Mearing procedures are described in 10 CFR Part 2

After the Comnission completes its review and prepares an enviromental fmpact
statement (10 CFR 51.5(b)), & decision to isswve or deny the application 1s made.
17 no hearings have been requested and the decision 1s to 1ssue a Vicense,

the notice of the proposed action must be published 1n the Federa) Register
(10 CFR 2.105(a)(2)). 1f mo request for heerings are filed after the proposed
action fs noticed, the 1icense 13 issued (10 CFR 2.105(e)) end state and loca)
officials are notified and fssuence noticed in the g;g;;,} l,gi;g.r (2.105(e)
and 2.106(a)(1)). 1If hearings are requested, they are held fn accordance with
the rules fn 10 CFR Part 2 beginning with hearings before an Atomic Safety and
Licensing Board (ASLB). An Ato.1cngaf'ty and Licensing Appea) Board and/or
the Cumnission may review the findings of the ASLB or the ASLB findings may be
appealed to the Appeal Board or the Commissfon and to the courts. Upon
resolution of the hearings, reviews, and appeals a license s fssued and
noticed 1n the Federal Register.

After the Ticense fs fssued it may be aminded. Preparation.of ERsuandhElSer
18 judgmenta).under-Part.51: for amendments.® If no hearings are requestsd anc
1f the amendment 1nvolves a significant hazards considerazion, it must be
noticed in the Fuderal Register as a proposed actien (2.105(a)(3)) and noticed
after fssuance (2. a . Renewals are handled in the same manne=. Con-
tinued operatien 1s providea 4f o timely application for renewal s filed

(10 CFR 2.109). TYermination of licenses is handled as an avendsant and 1s not

specifically mentfoned in the regulations.
J0-Ex. 4
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8.2.1.2 Contents of Applications

Parts 30, 40, and 70 provide genera) requirements for contents of agplications
and findings necessary for {ssuing licenses. The requirements for approving
appiications are 1n §§30.33, 40.32, and 70.23(a). A decision that the appli-
cant's training and experience and equipment and facilities are adezuate must
be wade. Procedures must be adequate and the proposed sctivities a.thorized
by the Atomic Energy Act.

8.2.2 Changes and Alternatives to Existing Procedures

8.2.2.1 Scope of Procedures

A fundamental issue for the procedural aspects of the rulemaking is whather
each of the procedures and requirements apply to all land disposal ipplicants
and 1icensees or just to near-surface disposa) spplicants snd licentees. The
Ticensing steps to be prescribed in the proposed rulemaking should be equally
valid for al) sethods of land disposal. The requirements for conterts of
applications, Commissfon findings, and other procedura) requirement: can also
be general for all disposal methods.

£.2.2.2 Licensing Steps
8.2.2.2.1 Tendering

Alternatives to the process beginning with docketing were consicered. One
alternative was to require a notice of intent 3-6 months before fil ng an
application. The notice of intent would be used to notify governors, legise
latures, other state or municipal officials. or tribal governing bodfes esrly
in the process. Public concerns could be identified ard factored into the
appiicant's proposal prior to submitta). This alternative was not adopted
because: (1) 1t added an adninistrative burden on the applicent; () from a
practica’ standpoint, it is probably not needed to assure early state input;
and (3) its purpose can be accomplished by other mesns. For example, early
state fnvolvement 1s virtually assured by the “Low-Lave! Radicactive Waste
Policy Act" (Ref. 1) which statds that:

"each State 1s responsible for providing for the svatlability of capacity
eitherrwithim or cutside the State for Lthe disposal of low-leve)l radie-
activewartedgeneratec within-its borders exceplefor waste generated as
& result of defense activities of the Secretary or Federa) researcn and
development activities.® :

State are reviewing needs, developing compacts, and taking other sctive
Beasures concerning low=level wastes. Any applicant will have to develop &
$'te in this context. Further, state ownership of the disposa) site is 1{kely
Bnd evicence of these negotiations are & required part of the application.

Tha second and preferred alternative was to provide a tendering step. Treating
the application first as a tendered document allows the Comeission “o determine
the extent to which the application and environsental report are corplete and

31-Ex. 4

LZ&: (B8 SNOTLVIINNNMOD «D83iIvevZD? tOREIRL 8-~ L 00 3100 SNIwy3c: AR IN3S



8-4

acceptadle for docketing. This $hould help avold the delay associated with
formally rejecting an application or environmental report that has been
docketed and save the costs of reproducing ang distributing coples that are
incomplete or Otherwise unacceptadie for processing, Netification of state,
local, and triba) officials at tais point st111 al)ows Qdrly knowledge of the
applicant's plans, Pwlication in the Federal Re fster at thig early stage
Can be used to solicit pudlie views and Comments aor consideration by the
Commission and pplicant. I¢ the spplication and ER gre ScCeptadble for
docketing as inftiatly Subnitted, the Lime betwesn tandaring and docketing
Could be on the or 'sr of & month. Depending on the nature of the nissing
Information, the tine could be several Bonths or more. Thus at no increasesd
burden or delay for the applicant, o potential method fo- 1dditional time for

k public fnput 43 provided. A new provision to explicitly state that Cormission
staff will be evailable was also 8dd2d to help assure oarly interaction with

state, county, and sunicipe’ officials ang tribal governing bodies.

8.2.2.2.2 Docketing

The prescrided activities at the docketing stage for the applicant to distribute
copies and the Commission to notice docketing in the Federa! Re fster remain
‘ vaifd. With the tandering steps 1n Place, no a'ternativgs had perit’

8.2.2.2.3 wepa

The requirements Tor the applicant to submft an ER and the Commission to pre-
pare an EIS are consistent with NEPA and no alternatives were considered. The
existing requiremants, however, dealing with when construction may begin could
be confusing to plicants. Since construction of a land disposal faciltty
should not be complex or take more than & few months and since existing reguire-
ments provide that construction may not begin unti) the NEPA reviev 1s completed,
Mo good reason to change this requfrement Seened o exist. The language was,
however, simplified. The major denefit of this requirement 1o not begin con-
structfon 15 to provide flaxibility to consfder alternative s1tes witrout the
influence of coamitments by the applicant at one site. Site exploration and
@ssociated activities re permitted and the Commithent to investigate the site
Cannot be avoided.

8.2.2.2.4 Construction Authorization

The related fssue of whether to fssue & separate authorizatien for construc-
tion was alse considered. Near-surface disposa) facilities are current practice
&nd are expected to dominate new applications. Thig Gxpectation s discussed
elsevheres and 1 the basis for developing specific technical requirements for
this type facility first. The bullding of support facilities such as adminig-
trative offices, health Physics labs, etc., and preparation of & near-surface
factility for beginning operations would not ordinarily favolve sufficient
Coemitaents to necessitate a separaty duthorizetion fcr const=uction. Thamoner
CONSing -aarprmy o Alapndar, axisting.rules. vas saintatned. If this
ene=step process should prove a burden for other Tand disposa Bethods, such as
disposal in a #ine, exemptions can be granted for censtruction work at the
applicant’'s pigk. lotomwthounnmuip RGrw 11
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inspect the facility to determine whether the facility s fn confurmance with
the description, aesign, and construction Gescridbed 1n the application.

8.2.2.2.5 Mearings

The only alternative to holding heerings 1f requasted 1s to require hearings.
This aiternative was considered but not adopted for two principal ressons:

(1) other means of fput 1nto the review of the application and environsental
report are avallable and (2) the desire to minfmize the burden on applicants
consistent with health, safety, and environsenta) responsibilities. States

local and Tounty officials, indtan tribes, and the public can perticipate ~n

the EIS scopm? Process and comment on the dreft and fina) ElS docusants. . As
discussed earlfer, the state will probably be fnvelved under the “LeweLeve)
Kadioactive Waste Policy Act" and is o potential landowner of the disposa) site.
Hearings require significant resources of 41) parties 1nvolved and st ieast a
year to complete.. If 1ssues .an be resolved by less forma) methods, al) banerit.
The proposed revisfons to 10 CFR Part 2 include offering @ single opportunity
for a hearing to the applicant and other affected persons in a Federal Register
notice after docketing. The noi!zs would be fn &ccordence with uhdng require-
sants in §2.105. Notfcing 1 not required for the applicant or interesteg parties
to request hearings but 1t Serves as a resinder. Mo changes were Considared

Or proposed for the hearing process as currently defined in Part 2. Opportunity
for hearings will also be specifically provided for renevals, cite closure,
Iicense transfer, and 1icense termination.

8.2.2.2.¢ Issuing Licenses

Licenses are 1uuod-or-dcnlod—umv~~|2.1039 Only a mfnor conforming change

vas considered and 1t was &dopted. Sectfon 2,103 requires, among other things,
notification of state and Yocal officials for nitfal {ssuance of a 1cense

for comsercial disposal of wastes from other persons. This requirement was
clarified and noved to the Notice of Issuance section (§2.106). The new sub-
section makes 1t clear that any-action to fssue a license fora lend disposal
Tacility or" amendwent of such & license.invelving 8- significant hazard consider-
atiomwill be néticed in the ral Regt ~and- officials notified regardiess.
of whéther hearings are hold OF not. No othar changes to the amendment process
were considered or proposed.

8.2.2.2.7 Renevals

Experience with existing sftes has demonstrated a need to clarify the renews!
Process as 1t applies to disposal. Two alternatives were considered. One was
o delete the provision for 1icense expiration altogether. The 1icense would
reaain 1n effect until terminated. The disadvantage of this alternative {5
Prisarily the lack of incentive to update the 1icensa to reflect the develop~
Ing state-of-the-art technology and to fully factor operating experiesce and

Mv site information and site performance nto perfodic reassassments of site
Operations and planning. The advantages ere the reduced burden 1n fees and
Fesources devoted to the renewa) application by the licenses and in review by
the Commission. The discipiine of periodic renewals was chesen as the preferred
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alternative. Other means of updating the license requirements such as subait-
ting reports or Teassessments under specific conditions of the license do not
provide the same degres of assurance that the 1icensee and the Commission will
act. Consistent with existing Comaission practice for other 1icensees, no
specific perfod for the renews! s specified in the regulations. For most
licensees the usyal period specified by specific license conditions 1s five
years. Shorter or longer times are specified as Judged approoriate. This same
flexidbility was retained.

The scope of the renewa) Process was also clarified based on axperience with
the existing sftes. The reneval tpplies only to continued waste receipt and
disposal operations not the Ticensee's continuing responsidility for disposed
wastes. Existing specific 1icense conditions for the Barnwel’, South Carelina
4nd Richland, Washington sites reflect this scope.

8.2.2.2.8 Closure

IT the Yicensee no Tonger wishes to receive wastes, the licenses must T1le an
application for site closure. Existing rules such o3 §30.34(7) require that
Ticensees notify the Commission when they plan to discontinue licensed activities.
Such precedures By De adequate when sealed sources, vary small quantities, or
very short haif-1ived materials are fnvoived. They are not adequete for an
orderly preparation of the disposal site for custodial Care by the landowner.

The closure activities are sufficiently fmportant thet specific provisions and
guidance for this type of amendment was Judged necessary and a less forma)
approval unacceptable. Mo alternatives were considered,

6.2.2.2.9 Postclosure

Once closure plans are approved by specific license amendment and feplemented,
saveral chofces exfst. The 1{cense can be terminated or transerred or the
11censee can continue to control the site for a period of postclosure observation
and maintenance. Although such of the work toward ciosure should be perforpes
throughout the operational period, some fina! site contouring end preparation
Ray be necessary. Thess weasures heed time to stabflize. Additional assurances
that the site s performing as expested can be provided by a period of observation
and monitoring. 1f the site closure measures need modification or correction,
the facility operator would have the best xperience to carry cut the modifica~
tion. Regulatory contre) &nd review of these activities provides additiona’
dssurances that the public health and safety are protected. The performance
objectives to provide stadflity of the site after closurs and to eliminate the
need for ongoing active Reintenance 15 aimed at the long=teras care pariod.
Continued responsidbility of the faci1ity operator for o period of at least five
years of poestclosure observation and maintenance was Judged to provide reasonable
dksurances without undue burden (see the site closure and stabii1zation require-
mants 1n Chapter §).

Following the pariod of 11censed postclosure observation and 88 ntanance, the
the Ticense may be terminated OF transferred to the government agency which 1s
to provide custodial care. D el
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of federal or state land or accepting title to the land, the gevermment e ency
has sccepted rasporsibility for Tong=term institutional control of the site.
nature and duration of the controls needed to assure that the performince

objectives will be met 15 one of the findings the Commission must make in

licensing the land disposal facility and in an) subsequent licensing actions.

For most land disposal facilities, relfance 18 placed on the institutiona’
control and without 1t the Public: health and safety cannot be assured. Th:

Sype of monitoring or surveillence performed night need to be changed duri g
the custodial period based on site parformance or other facters. In view >f
the relfance on nstituticnal controls and the potential need for reassesuing

the contrel program, Ticensing the landowner was Judged necessary for the -
Commission to fyul1fi)) its responsibilities,.

The final question 1s how to Ticense the custodial agency. The alternatives
considered fncluded: (1) fssuing a genera) license to state and federa) agencies
Tor custodia) care, (2) tereination of .the facility operator's 11cense and 1ssuing
& new specific license to the custodial agency, (3) transferring an aopropriately
conditioned license to the custodial agency, (4) making the custodial agency a
colfcensee when the site is Iicensed, and (%) requiring that the custodia) agency
be the only licensee. The general license approach would provide regulatory
suthority over Activitfes, prcvide a mechanism for requiring reports and 4)low

inspections. The difficulty 1s 1n the site~specific nature of the contrel

program, particularly the monitoring, and in the potential need to alter the
program during the institutional control period. The general license dses not
provide sufficient flexibility and was not selected. Terminating one license
and 1ssuing another s procedurally more complex and requires development of

specific requirements for contents and reviewing of such applications. Ary

action to terminete one 1icense would have to be taken concurrently with the
fesuance of the new l{cense to provide continuity of responsibility. Yransfem
of the 1icense would sccomplish continuity. . Both would.invelve Gustodial agency

consent to Be"a YHcensee. Consent by the agency has the advantage that the

agency can assure thet the site meets ony applicabie requiresents net coversd
by the Comissfon's authorityrand that staf? and resources are arranged to
implament custodia) care.» It has the disadvantage thet the sgency say delay
consent beyond the time the operator planned for in his financis) arrangesants.

Another way to assure continuity 1s to require that the state or federal ugency
be & colicensee when the site is fnftially 11censed. The operetors's "esponsi-
bility would be terminated by amending the 1icense to delete the operator and

Teave the agency as the only Ticensee. This Arrangement does not eliminate

the

need for |¥nncnt betwsen the parties but does provide the greatest assurances

of responsibility. Colicensee arrangements fnvolve complex agreements and

Arrangements between the two parties to clearly define roles and responsibiifty,
Covcﬁn? 811 situations can prove difficult. Because of the comolexities and
n

uncertainties a colicenses Errangenent was not mandated. A

congideredwas u’moim&hn.thscutonwcy-hummlﬂomuw

comr.iciauirt.imhld-ou\hbo-hmumuw- The Gommwheesormn sy

bas{ tosdeny.the. Cormercs Al sectormthe *vgh t™t o= be= a=d feonservindemment sting.,
SULhOMLbiwe Th1s 0Dt 10N would require the goverment agency to be invelved in

the cay-to-day eperation at the site. The agency would be responsible for al
&tlivities and would, at the very least, have to audit and overses the activities.
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This option would eliminate the potantial uncertainties end problems associates
with termination, transter, or even amendment to deletc a colicensee.

The option selerted 1 transfer of the Yicense to the site owner. Aoministra-
tive conventenze and continuity are previded at Tittle risk or burden to the
licensee. The options for.colicansees and site owner as required licenses are
NOt. precluded hy the preferred optien-and mey well- be the vptiomfollowed in
SONG Cases, =

Active institutiona) care will be necessary to protect the pablic health ang
safety fo~ 3 finite perfod. In analyses and findings througiout the garlier
licensing phazes, 100 yoars is the upper Yimit assumed for fnstitutional cortrol.
Unless new in‘ormation develops or future genarations apply different criteria,
the Ticense should be terminated when the active fnstitutfonal conmtrols are no
longer necesrary and oversight and regulatory autherity s no Tonger necessary.
The only altcrnative 1s ce Teave the Ticense open ended. A cutof? point and a
specific provision for termination was judged prefarable.

8.2.2.2.12 Summa ry

In summary, the 1Mcensing Steps have been modified to add a rn'lim!nq:,lhp. te
clarify rerewal, and-to define responsibilities and provide trderiy steps after
Operations ceasw. Specific license anendments are proposed for site closure,
transfer to the site owner, and terninatfon. The changes in Teensing steps
have Leen zhosen to minimize the burdens on al) parties. The incremertal
fmpacts caused should be pecitive 1n that more specific guidance 1s provided
and roles are mors clearly defined. No Quantitative estisate of the impacts

wWas attempted.
8.2.2.3 Contents of Applications and Findings

The 1Mcense procedures also 1nvolve {nforsation exchange, analyses, and fing-
ings at each step. The existing very general requiresents go not provide
specific guidance to applicants er the Comission. The basic requirements
Such as complyfng with the Act, must sti1] be met but questions such as how
Buch detail should be in the regulations and how much deferred to othe: parts
of the regulatory framework (e.9., regulatory guides, branch positions); how
Buch flexibility can applicants and 1Hcansees be given and st'1) accomplish
the goa) of ninfnizing resolution of fssues on @ case-by-case basis; and what
15 the resulting burden on opplicants, Yicensees, or the Comnissior were
considered In analyzing the contants of applications and other actions requirec.
The results hopefully represent & reasonable balance of such considerations.

8.2.2.3.1 Contents of Applications

The principal purpose of the information in an applicetion 15 to inform the
Comission of the nature of the project and the safety avaluations that have
been performed to evaluate whether the project can be carried sut without
undue risk to the hes)th and safety of the pudlic. The docusentation of the
Informetion fs the principal means (a) for an app)fcant to proside the infer-
Bation needed to understand the basis on which this conclusion has been
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Larry F. Andcrson. M.P.S.

Director 3

Bureay or Radiation Control BUREAUOFRADMTIONMOL
288 North 1460 wegt ]

P.0. Box 16700
Salt Lake City, Utah 84116-0690

Dear Mp, Anderson:

This request fop exemption op exception frong the land
r'H
Ounership Tequirement of URC-24-135 jq filed Pursuent ¢ URC-12.

128 on behalfs of S, K. Hart tnxinccrnn( (“"Hare"),

Hart hag obtained froa the State of Utah, o Parcel of
land located 8t Clive, Toocele county, Utah, and Bore Particularly
described 28 follows: Section 32 of Town.hip l South, Range 1)
West, Salt Lake Base and Meridian cbntatninl €40 acres except

for:

locinninc 8t a point located 1120.32 feet NB9 sg° West
along the secticn line and 329.49 feet South from the
Northeast corner of Section 32, Tounshtp I South, Range
11 West, SLB&N, and Funning thence N89 S56'32* v 1503.72
feeot; thence g0 03'28" w 288VUS0 feet thence S89 56'32~
E 1503.72 feer; thence NO 03'28" § 2880.8%0 feet to the
point of bo(lnntn(. Contntnln( 99.437 4cres, more or
less.

Hart {ntends to use the said parcel for the Commercial
disposal or Vaste (e.g., contaminated soi] and dry sludge) vhich
Containg very low levels of haturally occurring radicactive
Baterig) that wep Present {pn pau ores and has Pessed through
industria) Processes,. Hart is Presently Preparing, for

submission to the Bureau, ito application pursuant to URC-2¢-1135

-..".:"~TT'H"‘-'. LA R T J



Larry F. Anderson, ¥.p.s.
October 8, 19g7

Page 2

for duthorization to engage OPerationg vescribed above,

1987,

°n land not

Owned by a State or the Federa) covernnent.‘ The regulatijon does

not distin(uxsh betveen the very low level radiocactjve “aste
Proposed to pe handled by Hart and other types or “aste uh{ch
contain fapr greater concentrations of radtoactiv;tr
Raterial, Hovever,

Fe€qQuirements of these

The land Ownership Fequirement of URC-24-135 fupports
the Protection of publie health and safety OF property. The
fequirement Provides for ®onitoring, control, and &Ny necessary
clean yp of readioactive Vaste sites through E9vernment Ownership
of the land., 1p the .ltcrnattvo. houevcr. Feasonably Comparable
Protection could be Provided through Surety and/or ®8Crow
Arrangements which could be Fequired by and incorporated into
Site licenses, Slternative could provide for the funding

dealth and safety
or Property both during active operstion of the Sites and

they &re cloged.




Larry F. Andorson, M.P.S.
October 8, 1987
Page 3

The olorado Radiation Control Regulacions offer
another, alternative. Those regulationsg contain specific
provision for a "uranium or thoriua milling licenge or tailings
license” which call for the ownership by th, State or Federal
Government of land on which such waste gzll be placed "prior to
termination of the licenge" (Colorado Department of Health, Rules
and REgulations PErtaining o Radiatjion Control, pare Izl.

Schedule E, Criterion 8).

The vaste material described in Criterion 8 of the
Colorado Regulations is comparable to the materigy Proposed to be
handled by Hart, The Colorado &pproach pProvides protection
through the licensing Process during the Operation of disporal

Sites, It goes on to provide edditiona) Protectieon through

However, neither the State of Utalh nor the Federsl
Government have indicated that they would be interested {a snd/or
“illing to own the land described above. In thisg regard, it i,
important o recognize that the owner of land ig absolutely
liable for davage to others or their Property caused by the
storage of hazardous RBaterials on hig Premises, and thet the land
Owner'g liability extends to Punitive damages and dasages for

fenta) Suffering (see v, W v 657 P 24, 287



L ** F, Anderson, M.P.S.
Octever 8, 1987

Page 4

(Utah 1982). The Tolorade

approach clear]y “ould gubject the

to freater Tisk than

ould a Simple
exemption op eXxception

URC-24-13s.

from the land Ownership FeQuirement of

Furthornore. current thinkin( With

Wastes require siting on Privately Ovned

Concerng are directed tovardsg

long tera (30 Years) Ronitoring,

Zuidelines for mixed “aste also Fequire yge of

the {oregoln(
Fationale.

The 8pplication of Hart will Provide for the Surety

hNecessary ¢o Protect agajingt undue

escCrow ‘rranlolonto is

wholly Consistent with the Public healtp and

safety and Current
Vaste siting and

thlnklnc in the

Eranted,

Period of Sctive wagre storage

oporattons. Surety and/or eECrow arrnn(clontn

and by the

during
Such OPerationg and there

after, Accordln(!y. “e hereby request

>



Larry F. Anderson. SP.8.
October 8, 1987

Page 3

that Hart pe frantea 4,

OWnership

Fequirement of URC-
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A Law PARTNERSHIF INCLUDING PROFESSIONAL CORPORATIONS Cy s: le Tor
607 FousTeenTn STREFT N'W « WasuinoTon. D.C 20005.2011 « (202) 628.6600 oD 1€zek
Thompson
ANTHONY J. THOMPSON Blaha
December 8, 1992
-
g
Mr. James M. Taylor | S
Executive Director for Operations
United States Nuclear Regulatory ™
Commission s
11555 Rockville Pike "
Rockville, MD 20852 |

Re: Petition for Review of Utah's Agreement Btate
Progran

Dear Mr. Taylor:

On September 21, 1992, US Ecology submitted a petition
for review and revocation of Utah's agreement state program
for failure to require state or federal site ownership at the
Envirocare of Utah, Inc., low-level radiocactive waste
facility. US Ecology is hereby submitting a supplemental
legal analysis in support of that petition. 1In accordance
with the recommendations of Judge Robert J. Bryan of the
United States District Court for the Western District of
Washington, US Ecology urges NRC to act as guickly as possible
on this petition.

, No. C92~
50916 (W.D. Wash.)

US Ecology would be pleased to provide any additional
information in support of this petition that you or members of
your staff may deem necessary or helpful. As stated in our
September 21, 1992 petition, US Ecology also requests the
right to participate in any hearing that NRC may hold
regarding this issue. Please do not hesitate to call me at
(202) 434~-1618 if you should have any guestions or comments
regarding this petition.

Sincerely,

(P

Anth

. Thompson
Counsel for US Ecology, Inc.

[13813-0006/DAS23430.003)

TeLex 44-0277 Pcso Ui ® Facsimite (202) 4341690
ANCHORAGE ® BELLEVUE ® LOS ANGELES ® PORTLAND ® SEATTLE ® SPOKANE

A Ho 30U 31y



On September 21, 1992, US Ecology, Inc. filed with the :
Nuclear Regulatory Commission (NRC) a "Petition for Review and
Suspension or Revocation of Utah's Agreement State Program For
Failure To Require State Or Federal Site Ownership At The
Envirocare of Utah, Inc. Low-Level Radiocactive Waste

Facility."

US Ecology's petition sets out in some detail the reasons
NRC should require agreement state compatibility with NRC's
requirement for state or federal ownership at low-level
radioactive waste (LLRW) disposal facilities (10 C.F.R. 61.14
and 10 CFR 61.59) in order to adequately protect the public
health and safety. However, based on review of a document
signed by Larry F. Anderson, Director, Division of Radiation
Control (DRC), Utah Department of Environmental Quality dated
May 8, 1992, addressing the land ownership exemption issue, US
Ecology believes additional comments and analysis are

warranted. See Appendix A.

RISCUSSION

The DRC document sets forth an apparent explanation of

the reasons an exemption to the State's requirement for state

[DA923240 057} 1278192



or federal ownership of LLRW disposal facilities was granted
in November 1987 for disposal of naturally occurring
radioactive material (NORM) and a further exemption granted on
DRC's "own initiative" for disposal of LLRW in March, 1991.
DRC's submittal contains four Appendices. Appendix B is a
letter requesting the first exemption from §.K. Hart
Engineering (Envirocare of Utah) dated October 8, 1987.°
Appendix C is correspondence of the Technical Advisory
Committee of the DRC. Appendix C contains the Governor's
Briefing Papers, and Appendix E sets forth letters to
Envirocare granting the exemptions. The Appendices are

attached to this supplemental petition.

S.K. Hart's 1987 letter relies on a number of basically
erroneous or irrelevant assertions to support its request for
an exemption. It is important to review these assertions to

examine how they affected Utah's decision to grant exemptions.

First, the Hart letter states that "the regulation does
not distinguish between the very low-level radicactive waste
proposed to be handled by Hart and other types of wastes

[presumably LLRW) which contain far greater concentrations of

'This document is currently Attachment F to US Ecology's original

petition,.

[DA923240.057) -2- 127892



radiocactivity in the material." At p. 2. It then goes on to
suggest that radiation control regulations of the State of
Colorado provide an "alternative" to the Utah requirements
that only requires site ownership by a state or the federal
government "prior to termination of a license." (Citing
Colorado Department of Health, Rules and Regulations
Pertaining to Radiation Control Part 1II, Schedule E,
Criterion 8). At p. 3. The request further states that the
"waste material described in Criterion 8 of the Colorado
regulations is comparable to the material proposed to be
handled by Hart." Jd. Hart concludes that the Colorado
“approach" provides protection through the licensing process
during operations and provides "additional protection through
government ownership of the land after the sites are closed."
dd. 1Interestingly, in the very next paragraph, Hart
acknowledges that neither the State of Utah nor the federal
government has indicated it would be interested in, or willing

to assume, ownership of the land described above. 1d.

More importantly, Hart's reference to the Colorado
approach is to regulations governing uranium or thorium mill
tailings and is irrelevant to the waiver of NRC and Utah
reguirements for federal or state ownership prior to
commencing operations at a LLRW disposal site. The Uranium
Mill Tailings Radiation Control Act (UMTRCA) specifically

requires ownership of uranium or thorium milling disposal

[DA923240.057) 3= 12/8/92



sites to be transferred to the United States or to a state AL

the state exercises the option to acquire the land used for
disposal. 42 U.S.C. § 2014(a)(2). Thus, UMTRCA provides a
statutory guarantee that the federal government will take
title to such disposal sites. No such guarantee exists for
LLRW disposal sites. The Nuclear Waste Policy Act provides
the Secretary of Energy with authority to assume title and
custody of both the low-level radiocactive waste and the
disposal site upon request of the owner following termination
of the NRC or Agreement State license for disposal as long as
certain regulatory requirements are satisfied (42 U.S.C.

§ 10171(b)), but does not reguire the Secretary to assume
title and custody as UMTRCA does. Thus, Hart's reliance on
the Colorado "alternative" is not relevant to the exemption it

requested from DRC.

Second, the Hart request suggests that ownership can
result in absolute liability for the State under current legal
interpretations relating to hazardous waste disposal (citing
Branch v. Western Petroleum, 657 P.2d 267 (Utah 1982)). Hart
reasons that even the "Colorado approach" could subject the
state or federal government to qroiter risk than a simple
exemption does. Thus, the emphasis here is not on public
health and safety, but rather on the potential risk of future
liability to the State af Utah. Thus, Hart focuses on the

future state liability even though the Hart proposal

[DA923240.057) -4 - 12392



explicitly acknowledges that the land ownership requirement of
then URC-24-135 “supports protection of public health and

safety or property." At P 2.

Next Hart suggests that surety is an alternative that
provides "“reasonably comparable protection to the land
ownership requirement." This assertion, of course, fails to
even remotely address the real world of radiocactive waste
disposal. NRC's Part 61 regulations require adequate surety
(10 C.F.R. 61.62) as well as site ownership by state or
federal government (10 C.F.R. 61.19, 61.52) and, even where
title is required to be transferrecd to the federal government
(or a state if it opts for transfer of ownership) by UMTRCA,
NRC regulations also explicitly require adequate NRC approved
surety for closure of uranium mill tailings facilities. 10
C.F.R. 40, Appendix A, Criterion 9. Surety is not an
alternative to government ownership; it is an additional

reguirement.

Finally, Hart suggests that current thinking with regard

to "hazardous wastes" requires siting on privately owned land

(without a citation to support the statement) and that

regulatory concerns are directed towards proper site closure
and long-term (30 year) monitoring. Hart also asserts that
recently released joint NRC/EPA guidelines for "mixed waste"

require the "use of the foregoing rationale."

[DAS23240.057)




Hart's reasoning is seriously deficient. Hazardous waste
siting and 30 year monitoring pericds have absolutely nothing
to do with the kinds of regquirements applicable to either LLRW
disposal or even the 11(e)(2) by-product material addressed by
the Colorado regulations. And, NRC/EPA guidance states that
the hazardous component of mixed waste will be treated
according to appropriate hazardous waste regquirements, while
the radiocactive component will be treated in accordance with
the requirements applicable to the radioactive component
(i.e., for LLRW--10 C.F.R. Part 61). 1In summary, Hart's
justification for an exemption from the land ownership
requirement was either based on a failure to understand the
facts and circumstances associated with disposal of
radioactive waste, or an analysis that is disingenuous or
irrelevant to the issues DRC should have been examining to

make a determination about the request for exemption.

Significantly, Appendix C, the "Governor's Briefing
Paper," apparently prepared by the DRC, reflects some of
the same errors contained in the Hart petition. For
example, on page 1, the Governor's Briefing Paper
indicates that "Texas and Colorado allow low~level
radioactive waste disposal on private property but
require land transfer to State or Federal control before
license termination." (Emphasis added). As not :d above,

the requirements in Criterion 8 of the Colorado rules

[DA923240.057) -6~ 12/8/92



apply to 11(e)(2) by-product material not LLRW, and the
requirement for land transfer to state or federal control
after operations but prior to license termination is a
statutory requirement of UMTRCA. In fact, where LLRW is
concerned, Colorado regulations directly contradict the
assertion in the Utah Governor's Briefing Paper. For
example, the "Institutional Information" submitted by the

applicant must comply with the following:

Where the proposed disposal site is on land

the applicant shall subait evidence that
arrangements have been made for assumption of
ownership in fee by the federal or state or a
state agency before the Department issues a
license.

9 CRI 1-86 at 273. See Appendix F. (Emphasis added).
The Texas Regulations contain a similar requirement. See

TRCR 45.15(b).

The Governor's Briefing Paper also reflects the concerns
urged by the Hart petition regarding potential state liability
as follows:

Our attorneys, however, have informed us that
state ownership of the property upon which a
repository was located would unnecessarily
complicate any enforcement action taken in the
event that there was a problem at the site
because it is likely that any party operating a
state-owned facility would file a counterclaim
against the State alleging liability based on
ownership. Moreover, given the curre * trend
toward strict liability of landowners
regardless of whether their actions ca. e
hazardous substance problems, it is entirely

[DA923240.057) -7 - 127892



possible that counterclaims would be successful
and that the State would be held partially
liable for clean-up costs. Though it is

, tederal
ﬂmmlmmm_uumww,
“mulﬂ_&hs_mumw

+ ili if a solvent responsible
party is available.

At p. 3-4 (Emphasis added).

The Governor's Briefing paper concludes that Utah has

only two viable alternatives:

The first is ! to the
regulations and allow development on private
property. i ' imi

. It would also allow
liability to remain with the private sector,
where the benefits will also have accrued.

The second option is to allow development of
repository only on property owned by the state
or federal government. This would place

additional institutional control of the site in
the hands of that government, '

Lisk.
At p. 5 (Emphasis added).

Thus, the Governor's Briefing Paper both misstates the
relevant requirements regarding LLRW and land ownership and,
instead of urging concerns for public health and safety,
essentially urges avoidance of potential liability on the
Governor while in the same breath suggesting that the State
might ultimately become liable anyway. This document can

hardly be said tc demonstrate the level of concern for public
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health and safety that should be necessary to justify NRC

granting Utah Agreement State status.

With those materials as background, it is appropriate to
consider the DRC's explanation, as set forth in the May 8
document signed by Larry Anderson. This explanation
essentially reasserts the explanation set forth in the DRC's
Safety Evaluation Report (SER) for Envirocare's license
amendment application that is contained in Appendix A of US
Ecology's petition. It is revealing to compare the two

explanations and note some subtle but significant changes:

(1) DRC coi.cinues to cite hazardous waste
siting reguirements and 10 C.F.R. Part 40
(uranium mill tailings) requirements to
justify the exemption. 1In the SER, the DRC

gave weight to this "precedence factor."

(2) The DRC finally acknowledges that
government ownership is based on public
health and safety concerns, but later finds

that, in effect, they are not relevant.

(3) The DRC claims that surety arrangements
are sufficient to address site closure and
100 years of post-closure monitoring rather

than the 30 year (hazardous waste) time frame

[DA923240.057) -9- 12/8/92



discussed in the Hart Petition and the SER.

See Appendix F.

In September, 1990, Envirccare requested an amendment to
its license authorizing the disposal of LLRW at the Envirocare
site despite the fact that Hart's original Petition asserted
that it would be disposing of "very low~-level radiocactive"

materials, so-called "orphaned" NORM wastes. As the DRC

states:

This amendment requested authority to dispose
of LLRW [not 11l(e) (2) byproduct material) in
addition toc the "orphan" NORM waste that was
originally authorized for disposal. The "effect
of the amendment would be to authorize Envirocare
to receive for disposal, specific types and
guantities of byproduct, source or special nuclear
materials. Such materials would be disposed of in
similar fashion and in the same disposal
embankment as the NORM waste."

The State's justification in its documents is set forth

as follows:

A. (i) Again the circumstances regarding
land ownership were discussed and similar
conclusions were drawn regarding any undue
risk to public health and safety by
private ownership. 1In March, 1991, in
accordance with R447-12-54, the DRC
granted an exemption to R447-25-9(2)
regarding assumption of ownership in fee.
(May, 1991 at 2).

(ii) In March 1991, in accordance with
R447-12~54, the UBRC [DRC) granted an
exemption, s £O
Envirocare regarding R447-25-9(2). The
principle reasons for providing the
exemption are:

[DA923240.047) -10~ 12892



(1) The Utah Code does not
provide for the 'assumption of
ownership' by the state;

(2) The ownership issue does
net
ef _public health and safety;

and

(3) There exists a sound
surety arrangement which
provides for monitoring and
maintenance for items relating
to public health ard safety.
Therefore, Envirocare is in
compliance with R447-25-9,
(Emphasis added).

Essentially, DRC relies on the basic reasoning
behind granting the initial exemption for the NORM waste
disposal site. The same inaccuracies and inconsistencies

inherent in the reasoning in the earlier exemption

decision are applicable to the second exemption. These

are:

(a) The State cannot take title and on the

other hand ultimately the State may have to
take title.

(b) The land ownership reguirement does not
relate directly to public health and safety
whereas the May 8 submissions suggest it does,
as does the Hart submission. NRC's support
documents for the Part 60 rules unequivocally
demonstrate that it does. :

(c¢) The reliance on a sound surety arrangement
(which is not sound by comparison to surety
arrangements for either 11(e)(2) sites or any of the
existing LLRW disposal sites at Hanford, Beatty or
Barnwell) and surety requirements for both 10 C.F.R.
Part 40 and 10 C.F.R. Part 60 sites are in addition
to government ownership requirements and ongoing
licensing requirements.

(DA923240.057) =11~ 12/8/92



CONTLUSION

In summary it appears that the UBRC/DRC relied upon
faulty reasoning and misunderstanding or misstatement of fact
and law in relying upon hazardous waste disposal reguirements,
1i(e) (2) byproduct materials disposal requirements, and
potential liability rather than public health and safety in
urging acceptance of Hart's exemption to the Governor and more
recently to NRC. The DRC's recommendation demonstrates an
unfortunate mix of incorrect analysis, disingenuous reasoning,
and outright misrepresentation. As a consequence, the basis
upon which Utah granted an exemption to the Envirocare
facility is without merit under either existing law or
regulations and requires suspension or revocation of the

State's compatability status.
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