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1 UNITED STATES OF AMERICA

2 NUCLEAR REGULATORY COMMISSION

3 BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

4 - - - - - - - - - - - - - - - - - - -xm _.

:

5 In the Matter of: :
:

THE CLEVELAND ELECTRIC ILLUMINATING : Docket Nos. 50-440-OL
6 COMPANY, et al. : 50-441-OL

:
7 (Perry Nuclear Power Plants, :

Units 1 and 2 :
8 :

- - - - - - - - - - - - - - - - - - -x

9
Ace-Federal Reporters, Inc.
Suite 402

0 444 North Capitol Street, N.E.
Washington, D. C.

12 Friday, January 11, 1985

s' 13
The telephone conference call in the above-entitled matter

14
commenced at 10:00 a.m.

15

BEFORE:;

16

17 JUDGE JAMES P. GLEASON, Chairman
Atomic Safety and Licensing Board
U. S. Nuclear Regulatory Commissiong
Washington, D. C.

l9 JUDGE GLENN O. BRIGHT, Member
Atomic Safety and Licensing Board

20 U. S. Nuclear Regulatory Commission
Washington, D. C.

21
JUDGE JERRY R. KLINE, Member
Atomic Safety and Licensing Board

22
.

U. S. Nuclear Regulatory Commission
Washington, D. C.

24
Ace Federal Reporters, Inc.

25
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1 MPBmpb 1 PROCEEDINGS

2 JUDGE GLEASON: I'd like to get started now,

() 3 please.

4 This is Judge James B. Gleason, and I am here

5 with Judge Glen Bright and Judge Jerry Kline in a recorded

6 telephone conference in the matter of the Cleveland Electric

7 Illuminating Company, et al, Perry Units 1 and 2.

8 I would like to have the other parties on the

9 line identify themselves for the record, please, starting

10 with the Applicant, then the Staff, and then BOKER and

11 anyone else that is on the line.

12 MR. SILBERG: This is Jay Silberg from Shaw,

13 Pittman, Potts and Trowbridge, counsel for the Applicant.

) 14 MS. WOODHEAD: This is Colleen Woodhead, counsel

15 for NRC Staff.

16- MS. HYATT: This is Susan Hyatt, representing

17 Intervenor, Ohio Citizens.

18 JUDGE GLEASON: We discussed this conference call

19 with Mr. Lodge yesterday and he had some conflict, and he

20 interposed no objections to our proceeding with it.

21 The primary purpose for the call, which I hope

22 has been discussed with you, is to consider and discuss the

<

23 state of the remaining contentions, which are five in

p
24 numbert to discuss any forthcoming motions for summaryt, y
25' judgment and any schedule issues that we can come to some
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0000 01 02 2030.

: :1 MPBmpb 1 agreement on.
,

2 I should say that the Board completed yesterday

) 3 and sent for distribution to the docket room its decision on,

4 issue one.
,

J. 5 can everyone hear me all right?

6 MR. SILBERG: Yes, sir.
..

7 MS. HYATT: Yes.

8 MS. WOODHEAD: Yes, I can.

9 JUDGE GLEASON: -- its decision on issue one.
'

10 And I think of the 39 or 38 items, the Board approved
^

11 something like -- or admitted something like 14 or 15 and

12 did not admit the rest. And you should be getting that

13 within the next couple of days.

; O(_/ 14 I know, Ms. Woodhead, that you have indicated ;

,

15 that the Commission has acted on the hydrogen burn rule, and

16 I gather that their final language has not been approved

17 yet, and therefore we don't have that before us. Is that !

18 correct?+

19 MS. WOODHEAD: That's correct, sir. As I |

20 understand it, it's simply the implementation paragraph that

21 continues to be'under discussion. i

22 JUDGE GLEASON: All right.
|

23 I guess, then, that we ought to consider any

( )_ 24 forthcoming motions and what your intentions are,
1

25 'Mr. Silberg, with respect to motions for summary judgment. |

|

|
|

|

,
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1 MPBmpb 1 MR. SILBERG: We have in the final stages of

2- preparation a motion for summary judgment on issue 14,

( ) 3 in-core thermocouples. I hope that that will be filed in a

4 matter of days.

5 We are in the earlier stages of work on summary

'
6 disposition motions for issue 15, steam erosion, and issue

7 16, diesel generators.
;

4 8 JUDGE GLEASON: Can you give any time schedule on

-9 that, because we're getting to a point here where we should

10 have whatever action you're going to take before us or

11 schedule a hearing with respect to those contentions. And I

12 gather your fuel loading date that is proposed is still some

13 time in the middle of the summer. .

O'l ,e 14 MR. SILBERG: That's correct. But we are -- Is

15 guess the only thing I can say is we're trying to proceed as

16 fast as we can. I can't promise dates. I would estimate

17 that the issue 15 motion I would hope would be forthcoming

18 within the month. The diesel generator issue I just can't

19 predict at this time.

20 JUDGE GLEASON: In connection with that diesel

21 generator issue, have you read Ms. Hyatt's request for

22 opening discovery with respect to it?

23 MR. SILBERG: I just received it this morning,

() 24 and I have only quickly gone through it and I don't yet have

25 a position as to whether some or all of those we would agree

t

!
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1 MPBmpb 1 on whether reopening is appropriate.

2 JUDGE GLEASON: Well, I hope you would get that

() 3 position to us quickly. The Board has looked it over and it

4 does appear to be new information, and we would like to get

5 some decisions on these things. -

6 MR. SILBERG: Okay. As I say, I just received it

7 this morning and I had a chance only to skim it very

8 quickly.
,

9 JUDGE GLEASON: If you will just hold of f just a

10 minute, please, we're going off the line for a minute.

11 (Pause.)

12 JUDGE GLEASON: All right. We are back on the

13 record.

O(j 14 We have been discussing among ourselves the
;

15 schedular problems. And of course we have to be mindful of

16 the experience provided by the regulations for responding to

17 motions. You know, you have to at least allow a period of

18 30 days, and more than that for motions for summary judgment

19 to be handled: 30 days just with the Applicant's response.

20 If there is to be a fuel loading proposed in the

21 middle -- Let me ask first of all, and interrupt myself:

22 Ms. Woodhead, is there anything different in the

23 Staff's evaluation of fuel loading as far as the date is

() 24 concerned, as far as you know?

25 MS. WOODHEAD: No, we haven't changed our fuel

I

)
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1 MPBmpb 1 load date as far as our estimate. However we are very aware

2 that the Applicant's fuel load date is some months ahead of

() 3 ours. We have changed the fuel load date for the Bell

4 Committee report simply because it's common practice to use

5 their fuel load dates.

6 JUDGE GLEASON: All right.

7 MS. WOODHEAD: It's still, I suppose, a matter of

8 question as to which one hits closer to the accurate one.

9 JUDGE GLEASON: Right.

10 Well, it would appear to us that in order to

11 provide the opportunity for decisions to be made, and the

12 requirement of this administrative proceeding, that we ought

13 to be thinking of a hearing date some time in March. And

(O 14 that, of course, is going to put the time constraint or the_j

15 time pressure on the Applicant as far as its motions are

16 concerned.

17 Mr. Silberg, I think you are really the pacing

18 item for this proceeding at this point.

19 MR. SILBERG: Well, I would agree with that on

20 some of the contentions. On others I think we need to await

21 the Commission's action on the hydrogen rule. And, of

22 course, we have to see what the issues are on issue one.

23 JUDGE GLEASON: Well --

e-

( )3 24 MR. SILBERG: But I agree generally the ball is

25 going to be in our court.
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1 MPBmpb 1 JUDGE GLEASON: All right.

2 Well, hold off just a minute, please.

() 3 (Pause.)

4 JUDGE GLEASON: All right.

5 We have once again been considering this hydrogen

6 burn thing. I guess it is a little mystifying, if it's just

7 a matter of the implementing date, as to what's going to

8 hold it up because the substance of the rule is there,

9 Mr. Silberg. So I don't really see that you can't proceed

10 with work with respect to whatever you intend to do on that

11 issue.

12 MR. SILBERG: Well, if the rule comes out

13 essentially as it was approved by the Commission, the work

(^)(, 14 on the issue would be, we believe, to dismiss the issue on

15 the grounds that the implementation provision calls for

,

implementation of a hydrogen control system after this plant16
l'

17 will be in operation. Therefore it would be inappropriate

18 for the Board to litigate things which are not required by

19 regulation to be done until after the plant is operating.

20 JUDGE GLEASON: Yes, I understand.

21 MR. SILBERG: So I guess until we all see that

22 language, or if indeed that is the language....

23 JUDGE GLEASON: The only thing I'm saying is that

n() 24 there is nothing that I can see that would inhibit you from

25 preparing the language of whatever motion you intend to

. - - ___ _ -_. _ _ . - __ _ . - - _ _ _ _ - _ _
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1 MPBmpb 1 submit in connection with that issue just pending and

2 waiting for the implementation date.

() 3 What I think we had better do, Mr. Silberg, in

4 the light of the circumstances, you will have, of course,

5 the Court's decision on issue one, and then everything else

6 really is in your court.

7 We would like to get from you, let's say by the

8 end of next week, a proposed schedule for going to hearing

9 or handling whatever motions you intend to produce, because

10 we're going to have to schedule things and we don't want to

11 get in a position where we get ourselves in other

12 obligations and complications if this thing is coming to

13 this kind of a point.

()\_ 14 MR. SILBERG: I understand.

15 How do you want me to handle that, in writing

16 o r--

17 JUDGE GLEASON: Oh, yes. Yes.

like another conference call?18 MR. SILBERG: --

19 JUDGE GLEASON: No, I'd rather do that in

20 writing.

21 MR. SILBERG: Okay.

22 JUDGE GLEASON: And then I would like you to, you

23 know, address all of the issues. And, of course, you can

f) 24 discuss it with the Staff. I don't think the Staf f has
v

25 any...
.
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1 MPBmpb 1 Does the Staf f have any motions for summary

'I2 judgment it's considering?

y( ) 3 MS. WOODHEAD: Well, if Mr. Silberg does not

4 intend to file on issue eight, then I will. I think it's

5 ripe for summary disposition. ? ,;

6 JUDGE GLEASON: All right.
,

7 MS. HYATT: Mr. Chairman.

8 JUDGE GLEASON: Yes, Ms. Hyatt.

9 MS. HYATT: I would like to inform you that I am

10 in the process of preparing a motion concerning issue

11 eight.- I am working on the assumption that the basic

12 criteria of the rule...

13 JUDGE GLEASON: Could you get a little closer to

f')h\_ 14 your telephone, Ms. Hyatt?

15 MS. HYATT: Yes.

16 I am preparing a motion concerning issue eight

17 right now based on the assumption that the basic criteria in

18 the rule will be left intact. And I intend to file it some

19 time next week. But I would like to see the final language

20 of the rule. But I think all indications are that it is

21 ' going to be the same.

22 We may have a motion for the rewording of the

23 issue so that we can clear up any confusion about whether it

() 24 related to recombiners or igniters and what the requirements

25 of the rule would be.
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.1 MPBmpb 1 JUDGE GLEASON: Would that be essentially a new

2 contention?

() 3 MS. HYATT: Well, that's part of the contention

4 -- I don't believe it is a new contention. I think it's

5 'what the old one really meant to say. But unfortunately the

6 wording of it was based on the original motion for the

+ '7. contention, and at that time the only hydrogen control rule

8 -- excuse me, the only hydrogen control system which

9 Applicants had committed to were minors. That was the only

10 thing in the FSAR, and that was the only thing referred to.

11 I'll be going into that in the motion as to

12 whether we think it's a new rule or the old rule, or what

13 the old contention, rather, really meant.

'( 14 JUDGE GLEASON: All right. Well, you'll have to

15 wait until we get the final date from the Commission as well

16 before you send that in.

17 MS."HYATT: Okay. Then I'll wait.

18 JUDGE GLEASON: I think that really covers about

19 everything that the Board wants to get covered in this

20 conference.

'21 Does anybody have anything else they want to

22 bring up?

23 MR. SILBERG: Mr. Chairman, would it be possible

,..( )J 24 .to pick up a copy.of that decision you issued yesterday?

25 That would -- We have to wait for normal distribution and
,
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1 MPBapb 1 mail.

2 JUDGE GLEASON: It's here, Mr. Silberg; it's
'

available for you to pick up.3
.

4 MR. SILBERG: Okay. I'll send someone out to,

5 your offices and pick up a copy then.

6 JUDGE GLEASON: Anything else, Ms. Woodhead?

7 MS. WOODHEAD: Nothing that I can think of now.

8 JUCGE GLEASON: Ms. Hyatt?

9 MS. HYATT: No , cir.
.

' 1 10 JUDGE GLEASON: All right.

11 We appreciate your availability today.

12 And we'll be waiting to receive your

13 communication next week, Mr. Silberg.
,

. Iqs,) 14 MR. SILBERG: Good. Thank you very much.
,

JU,DGE GLEASON: Thank you.15 i

g

16 (Wh ere'upon , at 10:27 a.m., the telephone

17 conference in the above-entitled matter was

18 adjourned.)
1
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