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3 AGBbur 1 PROCEEDINGS (10:00 a.m.)

2 JUDGE LAUP.ENSON: Let the record show that the

3 Conference of Counsel is now open, and we welcome you to the(}
4 first reunion of the emergency planning proceeding.

5 We were able to determine from the level of

6 vituperation in your recent briefs, motions, and letters

7 that you are all anxious to see each other again.

8 What we would like to do at the outset is to

9 review the agenda that we have for today's conference --

10 there are some matters that have arisen since the time the

11 agenda was prepared -- and determine whether there should be

12 any other changes in this agenda and then proceed through

13 the agenda.

() 14 One of the first things I would like to do

15 formally for the record is to introduce Donna Duer, who is

16 sitting on my far lef t, who is our new law clerk, and she is

17 a member of the California Bar. We are pleased to have her

18 services available.

19 In addition to the matters that we have listed in

20 the order scheduling the Conference of. Counsel, we received

.21 yesterday a letter from counsel for Suffolk County

22 requesting that we add another matter to the agenda -- all

23 of the motions and arguments that have been filed concerning

24 the County and State's' motion to vacate the order granting
)

25 LILCO's motion for summary disposition.
_

>

,_ - - , . , , . . . ,. . _ _ _ - - _ _ _ _ ._ . . , , _ , _ --. . .
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2 AGBbur 1 First, I would like to again remind the County

2 that anything addressed to the Board should be sent to the

3 Washington, D.C. address. The letter, indeed, is addressed
).

4 there, but the envelope was sent to Bethesda, Maryland, and

5 we didn't receive it until yesterday. So that does slow

6 . things down. I am sure it was just inadvertent, but I would

I 7 like to remind you that everything should be sent to the
;

8 Washington, D.C. address.'

;

9 We also received yesterday the County and State's

10- motion for leave to file a reply to LILCO's opposition and
,

11 the NRC Staff response to the motion to vacate and to

12 strike.

I. 13 Let me first take care of these matters. . Insofar

)I ) 14 as the County has requested that we add these items to the

15 agenda today, that request is denied. The County's' request

16 that.they be given leave to' file a reply brief~is also

; 17 denied. We will issue a written decision on~this motion,

'

18 considering all of the recent arguments that have been
-

19 filed.

L .
.

to. discuss before we
.

20 The next thing that we wantR '

[, 21 get to.the merits of any of the arguments on the agenda'is

-22 whether or not the parties have discussed the procedural

[ 23' ' questions which we raised in 'the order scheduling this

II/'y 24 : Conference . of Counsel, and that is dealing with'.the matters
~V

'25: that have been raised here, .and if you have not, we-aree

i.

!

'

i.

.
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2 AGBbur 1 going to want to know why you have not and whether you want

2 to do that now.

gh 3 We also want a status report concerning the state

4 court proceeding in the Suffolk County Supreme Court with

5 regard to the legal authority questions. We want to know

6 whether there are any other documents in progress that would
i

7 or might impact upon our decision.

8 Specifically, is there a Revision 5 in the works

9 that may be issued that would affect our decision?

10 Thereafter we will turn to the specifics that we have listed

11 in the agenda of this conference.

12 Let me first ask if the parties have anything

13 else that they believe should be placed on the agenda today

) 14 before we begin.t

15 MR. IRWIN: LILCO doesn't.

16 MR. REIS: The Staff doesn't.

17 MS. LETSCHE: The County doesn't.

18 MR. ZAHNLEUTER: State doesn't.

19 JUDGE LAURENSON: Now, the next matter is whether

20 the parties have discussed any of these procedural questions

21- concerning the submissions by LILCO with regard to the

22 relocation centers and the submissions by the County in

23 conjunction with what they described as the McGuire

. (S ^24 decision.
:w):

25 Has this been discussed by the parties?
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2 AGBbur 1 MR. IRWIN: There have been no general

2 discussions that LILCO has participated in. We have

L{ }-
3 discussed these matters briefly with the Staff but not with

4 the County or the State.

5 And you asked for the reason? We believe that

6 LILCO's reasons are outlined in its papers and County's and

7 State's are outlined in their papers, and we have not found

8 there to be much fruit in discussions on these kinds of

9 things of late.

10 JUDGE LAURENSON: We never give up without making

11 the effort anyway. It seems to us that there are things

12 that LILCO would like to -- wants to have placed-in the

' 13 evidence. The County wants other things placed in

(J'T
14 evidence.

15 This may or may not be a matter which can be

16 resolved or negotiated among the parties, but I think that

17 before we hear the merits of it -- and we are prepared to do

18 that, and we are prepared to decide the merits -- that the

19 parties should, as we have in the past, discuss this matter

20 among themselves to see whether this can be resolved

21 becauseg in fact, as you all remember, I am sure, many-

22 things th'at were thought to be unresolved were resolved this
-

23 way.

.24 So I would at this time just call a very'short
f(~')N 'b %

25 recess, and I would ask that you discuss this araong

Y

O-
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1 AGBbur 1 anything of that sort in order for the Board to consider

2 it. It is a confirmatory item that in fact can be left to

'

3 the NRC Staff to handle.

4 Suffolk County and the State of New York disagree

5 that that is a confirmatory item. It is our por.ition that

6 it is not confirmatory, and thus if the Nassau Coliseum is

7 going to be considered at all, the record needs to be

8 reopened.

9 If the Board were to agree with the State and the

10 County that the record needs to be reopened, the parties

11 disagree regarding the procedures that would need to apply

12 after a reopening of the record to consider the Nassau

13 Coliseum.

(} 14 JUDGE LAURENSON: As far as the reconfiguration

15 of LERO, what was that result? Was this the same, that

16 there is disagreement that you want to air out here?

17 MS. LETSCHE: Yes. Everyone decided that the

18 papers pretty much laid it out, and I think what really

19 remains, in light ' of the response filed by LILCO to the

20 papers filed by the County, is the second item raised by the

21 ' County, which is that the whole issue and the facts or the

22 events that have occurred since the closing of the record

23 provide a basis for the Board to reverse its previous ruling

.(d
denying the admission of our contention concerning the~N 24

25 continued existence and viability of LERO in light of

!

.- . ,, - , , - - . . - _ , _ _ _ . . . . -,- ._ . - -



-

.

5170 01 05 15721 !
-2 AGBbur 1 yourselves and advise us when that discussion is complete,

2 and we will come back and resume this conference at that

Q 3, point.
V_

4 MR. IRWIN: Mr. Laurenson, you are interested in

5 having us discuss both the question of relocation centers

6 and the questions relating to LERO?

7 JUDGE LAURENSON: That is correct. I am not

8 placing the -- what I have described as the new matter

9 raised by the NRC Staf f's brief because I think that is.,

10 something that we are just going to want to raise for oral-

- 11 argument, but these other matters I think will have to be

; 12 decided very promptly, and we would like to give you this

13 opportunity to discuss this before we get to deciding it.,

() 14 So we will declare a very short recess at this

15 point.

-16 (Recess.)

17 JUDGE LAURENSON: We are back in session.

18 A report?

19 MR. IRWIN: We agreed that Mr. Lanpher could be'

20 the spokesman, subject to' comment from other parties.

21 MR. LANPHER: On the matter of relocation

22 centers, the Staf f and LILCO believe that the question of

23 the Nassau Coliseum being available as a relocation center,

f f') . 24 the question of its adequacy is a' confirmatory item, and-
!\_/

_

thus there needs to be no reopening of the' record or25

i-
h

!

, , ~ ~ , y, ., + - .- --- ,--, ~ ,- n n,-,,,,,-,,~,-,r -- e.,- -- --y ,--,n -.,---,,,,,,v--,---,.,,r.,n.- ,,-r,, --m,.,,.-, ,
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1 AGBbur 1 _the possibility of labor actions.

2 JUDGE LAURENSON: Okay.

~}
3 Before we get to the merits of these issues,

4 let's go back to our original agenda and ask for a status

5 report on the state court proceeding.

6 MR. LANPHER: Yes. That is pending before Judge

7 Guyler in Riverhead, New York.

8 The state law issues -- not the preemption issues
,

9 but the state law legal authority issues have been fully

10 briefed pursuant to an order that had been issued by Judge

11 Guyler back in October. The briefing was completed in early

12 December.

13 Judge Guyler was sick in December, and no oral

: (~') 14 argument was scheduled. A tentative date for oral argument
v

15 has been agreed upon. LILCO, Suffolk County, and the State

16 have agreed to an oral argument on either the 14th or 15th

17 o f thi s month . That is a week from this coming Monday or

18 Tuesday.

19 Judge Guyler has agreed to that. His law clerk

20 has not agreed to it yet, and we are waiting for a final

21 confirmation of that oral argument date, which we hope will

22 come today.

23 But it is briefed, and if the argument.is not

''i 24- then, pr'esumably it would be shortly after that.
(V

25 JUDGE LAURENSON: Did I understand, though, that,

,

--% e-,e - --v--e..eevS- r e v, -- r v-- -r-- -w-%--e < c , -<~,
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1 AGBbur 1 that motion that'is pending may not be dispositive at all of

2 the state law issues? Wasn't that matter raised in one of

'

~'T 3 the LILCO briefs on this subject?:(g
4 MR. IRWIN: That is correct, Judge Laurenson.

5 JUDGE LAURENSON: Is it the County's motion for

6 summary judgment?

7 MR. LANPHER: Well, there is a motion by LILCO to

8 dismiss -- originally there was a motion by LILCO to dismiss

9 the three complaints that have been filed. Attached to the

10 LILCO motion was an affidavit by Mr. Cordero --

11 Dr. Cordero.

12 The Plaintif fs have cross-moved for summary

13 judgment in that action, and LILCO has disputed whether

{) 14 summary judgment is appropriate at this time.

15 Depending on how Judge Guyler were to decide some

16 of the procedural steps, it may be ripe for complete
,

17 adjudication on the merits of the state law issues, and it

18 may not be. I am not going to speculate what the Judge is

- 19 going to do.

20 We think it is ripe. LILCO has taken the

21 opposite view, and that has all been briefed to the Judge.
!

22 MR. IRWIN: LILCO has also indicated that in its
|

23 view that there are disputes on facts which would prevent

24 disposition of the County's motion for summary disposition,

25 and even if the motion were held to be properly before the
|
>

_ _ _ . _ _ -_- - --- _ . _ _ -.. ._ _ _ . _ _ _ __ -_. ,._ _
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.1 AGBbur 1 Court.

2 There is a multi-path proceeding that may be

-(^- 3 going on there. We just don't know.
\

4 MR. REIS: Judge Laurenson, in view of the

5 effects on these ancillary proceedings, on this proceeding

6 here, I would like to request that the parties who are

7 parties to this proceeding file status reports on just what

8 is involved and just what is going on with those

9 proceedings.

10 It is hard to follow and know what is just going

11 on. They could be letters, not pleadings, but just so that

12 the Board and Staff as well are informed as to what the

13 dates are, what are the issues, just what is going on. It

14 is really hard to follow those things without hearing from--

}
15 the parties themselves.

16 JUDGE LAURENSON: Is there any objection to that

17 request?

18 MR. LANPHER: I don't object, but_the insinuation-

19 that we haven't kept the Staff informed I think is not right

20 because I have informed Mr. Turk --

21 MR. REIS: You have talked to me.many times.

22 MR. LANPHER: I have informed Mr. Turk yesterday

23 about the date for oral argument and such matters, and I

24 happen to know that he is hoping to be able to attend.
,

25. So I think we have kept people apprised.

-- --- ... .. .. -- - - . . . .-. . . - - . - . - - . _ - - - , ,.
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2 AGBbur 1 JUDGE LAURENSON: If there is no objection, I

2 think we should put this on the record, though, so that it

U(''x
3 is available for everyone.

4 Would a monthly status report suffice?

5 MR. REIS: I would think so.

6 JUDGE LAURENSON: Can you talk among yourselves

7 to agree on a format, and so forth?

8 MR. IRWIN: Let us talk about it.

9 I don't disagree with Mr. Reis' request in

10 principle. My instinct is that it might be easier to send

11 the Board and the Staff and any other parties interested

12 timely copies of every pleading and order that is issued

13 rather than have to get into the business of

() 14 characterization of what is going on and agreeing to

15 disagree or agreeing to agree on the characterization.

16 But I certainly think that there is nothing wrong

17 with the basic requests that have been made, and we will

18 talk about it and agree on something.
,

19 JUDGE LAURENSON: Is there anything further on

20 the question of the status of the state court proceeding?

21 (No response.)

22 JUDGE LAURENSON: The next item that I have

23 listed is whether or not there are any other documents in

(')) 24 the works that may have an impact on-our decision.
% .

25 MR. REIS: Judge Laurenson, you limited that to

;

-. . . . - . - . - ., - . - , - - . - - - , . , - . - . . .-
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1 AGBbur- 1 the state court proceedings. I believe there are additional

2 ancillary federal court proceedings as well before Judge

('N 3 Altimari, and I would hope that the status reports cover
d

4 those as well because I think they may also impact on these

5 proceedings. I may be wrong.

6 MR. IRWIN: There is a federal court proceeding

7- that has been pending before Judge Altimari. I guess it was

8 argued last June or July. The record has been submitted.

9 No decision has been rendered, but we can certainly keep the

10 parties informed.

11 JUDGE LAURENSON: Since I don't hear any

12 objection to that request, we will include the ancillary

13 federal case as well.

14 Now, turning to the question of whether there are
'

15 any other documents in the works that may impact our

16 decision, is there any report on that from LILCO?

17 MR. IRWIN: Judge Laurenson, there is, as is no

18 secret to anybody, a Revision 5 in the works. There are

19 alwayn revisions to emergency plans. They are the essence

20 of a living document.

21 We do not believe that the revisions are of such

22 a nature that they would a ffect the Board's decision. They

23 mostly go to minor implementing details that would be of use

24 in actually conducting an exercise, and there are no
/~.s>

j 25 conceptual changes or any other major substantive changes'-

:

l'

!
'

!
|

- , - . , , . . - - - - - - - - . - .
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1 AGBbur 1 that we believe would affect the Board's decision.

2 We had been planning on awaiting -- because of

- 3 our belief, which I think is a pretty firm one, about the

4 nature of the changes, we have been awaiting the Board's

5 decision in order to release that change, simply because the

6 Board's decision may require us to make further changes or

7 preclude some of the changes we have been intending to

8 make.

9 But we would expect that the revision would be

10 made before an exercise were conducted.

11 I would also add that most of these changes are

12 simply confirmatory or are matters implementing testimony on

13 the record during the hearings last spring and summer.

.
14 MR. GLASS: I have one question. Do they address-

15 the deficiencies identified in FEMA in view of 3 and some of

16 the other material?
!

17 MR. IRWIN: The answer is yes, and other
i

18 material -- they address other material. I am not sure what
i

| 19 other material you are referring to.
I

20 MR. GLASS: But it does address the latest
i

21 deficiency?

22- MR. IRWIN: Yes.

23 JUDGE LAURENSON: Anything else on this subject?

24 (No response.)
,

' (_'/i

25' JUDGE LAURENSON: Let's turn then to the question

. _ _ - . .
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1 AGBbur 1 cf the relocation center, Nassau Coliseum, and specifically

2 let's begin with LILCO and ask LILCO to address the question

'he Board deal with this new- 3 of how they propose that c

-

4 evidence and their arguments and reasons for believing as

5 they do.

6 MR. IRWIN: In essence, Judge Laurenson and

7 members of the Board, LILCO believes that the general

8 question of the relocation centers and congregate care

9 centers and all of the ancillary issues associated with them

10 were dealt with in sufficient breadth and detail last

11 summer, that the basic concepts and most of the specific

12 facts -- in fact, all of the major specific facts except

13 perhaps the mere name of a center -- were fleshed out

14 already on the record, and that the actual identification of

15 the Nassau Coliseum as the actual relocation center is

16 simply like the fitting of a piece into a jigsaw puzzle

-17 where you have got all the other pieces in place. You know

18 what the piece has to look like, and there it is.
,

19 It is an implementing detail of the kind that can

20 be left to the Staff, has been left to the Staff in other

21 cases, and ought to be left to the Staff because I would

22 venture to say there will be other changes in details as

23 life goes on, and to be practical about it, one has to leave

7% . 24 some things to the Staff for discretion and judgment and
,-Q

25 implementation and verification, referring them back to the

-- . . _. _ . . - . _ _ _ _ . _ , , . _ _ . , - , , _ .
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1 AGBbur 1 Board if the Staff finds there are deficiencies in what

2 LILCO is proposing.

3 I think that is the essence of our argument. I

4 could go on for half an hour, but I don't see any point

5 unless the Board has some specific questions.

6 JUDGE LAURENSON: I will give you my observation,

'

7 and that is, looking back to the transcript where we left

'

8 off on this subject, I think that when we denied the

9 County's request to compel Mr. Raspberry of the American Red

10 Cross to answer questions we noted that there was a void in

11 the record.

12 LILCO allowed the record to close at that point,
.

13 shortly thereafter, without any request that it be kept

f-' 14 open, and you have since that time sent in these documents
( -

which seem to be in the nature of a request to reopen it,15

16 and you haven't characterized it as that or presented it to

17 us as that.

18 But it seems to me that we spent a great deal of

19 time at the hearing discussing relocation centers, and it is

20 pretty hard for me to accept your argument-that this is just-

21 a confirmatory or implementing detail.

-22 There was contradictory evidence, I recall, or at

23 least possibly conflicting evidence, from one of the FEMA

g- witnesses concerning the adequacy of any relocation center24

"

25 that was a substantial distance from the boundaries of the

c

, ~ .--, ,, . - - - . , , . - . . -,.. ~ - . . , , ,n . , - - . . ,~, , . - - , .v.~..n
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1 AGBbur 1 EPZ -- Mr. Keller's testimony. I think once he said if a

2 center was more than 20 miles away it would not be adequate,

3- and he said that it might be.,_

4 In any event, this is a question that I am not

5 sure just fits into the area that you have tried to

6 characterize it as, and I think that our belief is that,

7 indeed, this is not something that should be allowed to be

8 delegated to the Staff in light of the state of the record

9 that we have.

10 MR. IRWIN: Let me just add my additional

11 interpolation of Mr. Keller's testimony, which was

12 clarified, as I recall, ultimately to be that he agreed that

13- a relocation center beyond New York would certainly be

14 unnaceptable but that he would not be -- he would not draw a
.f-)(_/

15 line at 20 miles.

16 The record will speak for itself on that.

17 I think, Judge Laurenson, that it is obviously up

10 to the Board in the long run what the nature -- what the

19 proper disposition of this question is. If we could be

20 certain, for instance, that the record could be reopened for
|

21 the insertion of this center and that the issues surrounding

22 i t -- and everybody stipulate that there was agreement with

23 the center, agreement with the Red Cross and Nassau County

24 for its use, that would be one thing.
7

25 The difficulty we have, quite frankly, is in"

!

i
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1 AGBbur 1 part -- in part is circumstantial. We believe there is )

i

2 enough information on the relocation center record right now '

3 that one does not need to go into full-blown, wid e-open
;

4 litigation, nor do we believe that we have ab initio the

5 whole burden of justifying once again from ground zero that

6 we have got a relocation center because I think the record

7 pretty well surrounds this question.

8 We believe we have done this, and we have fit

9 a demonstrably huge and adequate facility for handling large

10 crowds into the whole.

11 We asked Suffolk County and the State if they
,

12 would stipulate to the authenticity and accuracy of the

13 agreements with Nassau Caunty and with the Red Cross, and

r- 14 they se,id they would be willing to do that on the condition
t

15 that the record will reopen for a general litigation of the
,

16 adequacy of the Nassau County center, with the burden being
M

17 basically on us to go forward from ground zero.
;

18 We just don't believe the record is in that

19 posture. Now, maybe we are getting to the second level of

20 discussion here, but we believe simply that it is boundary

21 problem but it isn't that we need to satisfy the Board's

22 concerns. We need to talk very seriously about the

23 procedures and the scope of inquiry, and Mr. Lanpher is

24 correct that we and the County and the State disagree on
3

L_.) 25 those.

. . - _ _ - . - . - . _ .-. _- ... , ... _ . . . . . . - . . - ._ .. . .
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1 A'GBbur . -1 JUDGE LAURENSON: Let's just confine the

.

[ 2 discussion then to this level. Let's not get into the

3 specifics of what the evidence would be at this point.L0'

4 Does anyone else wish to be heard on this-

5 question; that is, whether or not this is a confirmatory or
~

1

6 implementing detail and doesn't require reopening of the

7 record?

8 MR. DORDENICK: I would simply like to add, first

9 of all, with respect to the question of Mr. Keller's

10 testimony, I think the testimony was along the lines of FEMA

11 - would use the relocation center matter on a case-by-case ->

.

{ 12 tasis, and he was not willing really to draw a line.

j -- -13 Certainly, he might draw a line west of New York City, but'

14 he wasn't willing to draw a line up to that point.

15 He also said -- I don't have a page reference.

h
' .16 - haady--- but' my clear recollection is that he said -that FEMA

!.
17 would take into account the state of the circumstances'that..

-18 LILCO has been faced with in obtaining a relocation center...
!

h =19 :He did not' attempt and I will not attempt to
t

20 characterize what has transpired in Suffolk County. The
t ,

i-

21 fact is, as we all-know, it appears that?there are.no'

22- relocation centers available to LILCO in-Suffolk County, so'
1

23 they.have gone to_the next' logical place, which is Nassau
.

'

a?
- '24 . County.

'

'25 I think-if the county feels that'there-is
,

i
.

0

:

|

,

i
y.
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1 5170 02 01 15734
'l AGBbur 1 something wrong with -- the County being Suffolk County --

2 feels that there is something wrong with the Nassau County

3 Coliseum, it is incumbent upon them to come forward and tell

.h-
4 us what it is.

5 And I might also add I am in full agreement with;

6 LILCO and the fact that this is a confirmatory --,

7 technically, it won't be the Staff. It will be FEMA that

8 will ultimately make some judgment as to the adequacy of the;

1

9 Nassau County Coliseum for the Staff.

10 MR. GLASS : Just for a point of information, the

11 majority of this discussion did take place at transcript
i

12- pages 14,622 through 14,625. There is also some discussion

13 at 14,201 -- starting at 14,201, starting at 14,619, and

14 starting at 14,574.
V,r3

15 I think the basic thing was the scope. I think

16 everybody had identified in advance that .this may be a

17 potential problem and that they did get a general fleshing

18 out from the FEMA witnesses of the extent or distance that

19 would be acceptable.
,

20 I think they talked up to 40 miles, depending on

21 the use of transfer points, and I think Mr. Keller did very

22 clearly state -- I can read it i f you want -- but basically

23 that it would have to be judged on a case-by-case basis.

,s 24 JUDGE LAURENSON: Let me just ask, Mr. Glass, for

25 a moments does FEMA have a position as to whether this is
,

1

E

:

_
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5170.02 02 15735
1- AGBbur 1 a confirmatory matter or whether this is something that

2 would require reopening of the record?

3 MR. BROWN: On that overall issue, we do not havegg
V .

4 a position.

5 I do not think that there would be any purpose r

6 for bringing the FEMA witnesses back at this particular

7 point before a new revision had been submitted to them. I

8 think the general questions that had been answered on

9 this -- I think all the parties had anticipated this. I

10 noted at one time myself and the other parties, both on and

11 off the record, that if you expected there were going to be

12 changes such as this that you should try to anticipate t, hem,

t 13 and I think that if you read the transcript, that is what

.(' 14 was done. These people were asking for 20 miles or 40
',s

'

' 15 miles. What is the upper limit.

16 So I think there would not be any additional

17 information that the FEMA witnesses could shed before this

1|8 document would be submitted to them.

19 But I do not have any specific feelings whether
'

,

t 20 it is a confirmatory item or not. That is up to the other

21 parties to decide.

i 22

23

24:

~

25

i

! ,

|

!

I
. .-_ . _ _ _ _ _ _ . _ _ . _ .
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1 AGBmpb 'l JUDGE SHON: Mr. Glass, your witness's position

2 seemed to be, though, that he couldn't give an answer to 'is

3 20 miles, is 40 miles, is 50 miles too far, ' but that he
_

kI 4 would have to examine the specific proposed location more in1

5 depth. And that was at the time when the location had not

6 really been identified.
i

-7 MR. GLASS: That is true. That's correct.

8 JUDGE SHON: So in a sense we don't have an

9 answer for him as to whether that particular location is

10 suitable?

11 MR. GLASS: Not that specific location. But I

12 wonder how much more you would get out of it.

13 I think that Mr. Keller went into great detail as

" g- 14 to the fact that the use of transfer points gave them the

U
-15 additional distance. If you wanted to pin him down and, you;

16 know, ask him specifically is it 17 miles, is that good, you

17 could get an answer there. I don ' t know what additional . . .-

18 I don't know how much more you would benefit by having him

19 on the witness stand to do that.
~

20 We're not looking to preclude it, but I just

-21- don't see a great. benefit to the parties.

.22 JUDGE LAURENSON: Mr. Zahnleuter.

23 MR. ZAHNLEUTER: I think counsel for the County

24 would-like to make a statement before I make my statement.
'('h

'

\/ 25 MS. LETSCHE: Basically the County agrees with,

|
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-1. AGBmpb 1 your observations, Judge Laurenson, that this is not a

2 confirmatory item in light of the void in the record that

3 the board recognized; that a void in an evidentiary record
'

4 can't be filled by extra-record communications from

5 counsel.

6 And we agree that the record does need to be

7 reopened so that this information can be in the evidentiary

8 record before the board can consider that information. And

9 I would just like to respond briefly -- not respond,

10 actually, but comment briefly on a couple of things that

11 were said.

12 The fact that, as Mr. Irwin said, that he

13 believes there is enough information in the record on

14 relocation centers that there isn't any need for litigation,
{~/)s_

15 as the board knows, the matters that were litigated did not

16' involve a proposal that the Nassau Colosseum be used. And

17 although Mr. Irwin might believe that it is a demonstrably

18 adequate facility, that is not anywhere in the record.

19 And as the board recognized, this particular'

20 proposal needs to be considered and looked at, and the FEMA

'21 witnesses themselves said it needed to be looked at.

22 If the record is reopened, clearly the County and

23 all the'other parties need to have an opportunity to deal

24 with or respond to whatever new evidence LILCO seeks to put7s .

( )
'''

25 in.

|

t
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1 AGBmpb 1| It's my understanding that this colosseum is

2 about 60 to 65 miles away from the plant.

3 JUDGE LAURENSON: You're jumping a little bit too
_

s

'"'
4 'far ahead right now. Let's, if we can, just confine it to

5 the question of whether or not~this should be dealt with as

6 a confirmatory matter or as something that would require

7 reopening.

8 MS.'LETSCHE: We believe it can't be dealt with

9 as a confirmatory matter; that the record needs to be

10 reopened.

11 JUDGE LAURENSON:. Mr. Zahnleuter..,

12 MR. ZAHNLEUTER: Thank you.

' 13' I think I can state the State's position very

'

14 succinctly. The evidentiary record has been closed and-

15 there is a void in the record concerning relocation

-16 centers.

17 For~the purposes of emergency planning, Nassau

18 Colosseum didn't even exist until after the Intervenors

'~ 19 filed their findings. In.one sense nothing has changed

20 since the beginning of-the hearing, where, as is alleged in
'

21- Contention 24-0, there are no letters of agreement with

22 relocation centers. The evidentiary record that. exists now

23 has no letters of agreement from the reception center or any

24 of the congregate care centers.- 3

25 So on that basis.I would respectfully urge-that

i

, -___ - _.__.. .____ ~_-_- -.--- -__ _ - - . _ _ _ _ - _ . _ _ _ . - _ _ . .- . _ . _
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1. AGBmpb 1 the board rule in favor of the Intervenors on Contentions

2 24-0, 74 and 75.

3 I might add that in the beginning of this- fg
'

4 discussion, you referred to the letters that LILCO submitted
,

5 since the filing of findings as new evidence. And I would

6 submit that they do net constitute evidence at all; they are

7 merely filings or letters.
..

8 Now the record is closed. And I think you should

9 rule in favor of the Intervenors.

10 I f LILCO is unsatisfied with that result then

11 their counsel can explore or pursue the remedies that are'

'12 available to them.

13 JUDGE LAURENSON: Anything further from LILCO?

r~S 14 MR. IRWIN: Not at this moment, Judge -- except
O

15 Nassau Colosseum is not 60 miles from Shoreham; it's about

16 40 miles.

17 JUDGE LAURENSON: We'll take a short recess and

18 be right back.

19 (Recess.)

20 JUDGE LAURENSON: The board has considered the

H21 arguments and the positions of the parties that we just

22 heard.

23 We adhere to our finding at pages 14,806 and

24 14,807 of the transcript that the void in this recordgS

(_)>

25 remains. We further find that the identification of the

. . _ _ . . . . . _ . . _ _ _ . _.._-._,._. . . _ _ _ , _ _ _ . - - - . . -
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1 AGBmpb l' Nassau Colosseum as a relocation center is not merely a

2 confirmatory item, considering the state of this record. No

. 3 one requested that the record should remain open to receive
.

4 this evidence, and this constitutes our ruling on this

) 5 matter.

6 Is there anything further?

7 MR. IRWIN: Judge Laurenson, I would like to

8 -discuss, obviously, the implications of the board's ruling.

9 And let me just advise the board that LILCO may well wish
,

10 very promptly to reopen the record for as limited as

11 possible a purpose: Namely that of apprising the board and

12 all parties of the identification and whatever other further

13 information on Nassau Colosseum to essentially clear what

14 the board considers to be a void in the record.-

.

15 We have a very practical concern, and that is

16 'that we do not believe that this issue merits full-blown

17 litigation, and we'are concerned that the procedural posture

18 of this will come to light in whatever motion we make. But

19 we just wanted to advise the board that we don't intend to

20 sit idle with what the board-considers to.be a defect in-the

21 record.

22 JUDGE LAURENSON: Well, you're going to have to

23 make a very prompt decision. This is on the agenda for-

24 today's conference of counsel. As far as we're concerned,-

'
25 there aren't going to be any more confernces of counsel. We

i
n

4

k________________... _ . _ _._ ____.._____ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ . _ _ . _ _ _ _ _ _ _ . . _ . _ _ _ _ _ _ _ _ _ _ _ _ _ _ . _ _ . . _ . _ _ _ . _ . _ _ _ . _____m. _ _ _ _ _ _ _ _ _ . _ _ . _ _ _ _ . _ _ _ _ _ _ _ _ _ _ _ _ _ . _ . _ _
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1 .AGBmpb 1 are preparing the decision in this case.

2 If you have any request in this regard it had

3 better be raised at this time.,_

N,
4 Do you want a recess to discuss it? We'll grant'

5 that. But I think this matter has to he disposed of today.

6 MR. IRWIN: If the board will grant us leave to

7 bring it up. I would like to bring the matter up before the

8 end of business today.

9 Could we proceed through the agenda, and if we

10 take another break at some point we will figure exactly what

11 kind of proposal we wish to make to the board.

12 If it is the board's pleasure we make a proposal

13 today, we will make it.

14 JUDGE LAURENSON: We're not telling you yous

15 should make a proposal. All I'm saying is that whatever-has

16 to be done on this matter has to be done very promptly.
,

,

17 That's all we're telling you at this point.

'18 If you' re asking to keep this matter alive on the

19 agenda until later on in this hearing --

20 MR. IRWIN: No, sir.

is there an objection to21 JUDGE LAURENSON: --

22 that?

23 MR. IRWIN: We are as anxious as anybody in this

24 room that the board be able to finish its work on a partialg_
'' 25 initial decision or, better yet, a full initial decision on

i -.
_
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1 AGBmpb 1 emergency planning. We don't intend to delay that.

2 The only thing I am concerned with is seeing

- 3 perhaps whether there is some kind of stipulated agreement

4 we could reach with the other parties as to the nature and

5 . procedures involving a reopening because, quite frankly, I
s

'6 'can see, if past is prologue and litigation follows its

7 normal course, it could be several weeks before we get the'

8 issue resolved.

9- I'm hoping we could truncate that. That's my

[ '10 only concern. And that's the only reason I would like'an

| 11 opportunity to talk with the other parties before we make

12 any kind of specific motion, which we will do before the
c

13 close of business today.

14 JUDGE LAURENSON: If there's no objection, we
,

15 will come back to this' matter.

16 Let's move on to item two on the agenda, the

.1'7 procedure for dealing with the various documents concerning

18 the alleged attrition ~and reconfiguration of LERO. This

19 begain with the -- I guess there was a letter from Mr.' Irwin

:< 20 dated September 7th changing some of the numbers that had
.

21 been received in the record. I think that may be the.same

22 type matter that you've raised before. .Then we had the.

b 23' county and state's submission on December 6th.
~

: /~s 24 Since the county and state have raised this as a

\' O
25 new item I guess -we will ask them to go forward with their

i
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1 .AGBmpb 1 presentation of why this matter should be raised or opened

,2 up.

3 MS. LETSCHE: The county and state raised this

4 matter initially, Judge Laurenson, because we felt under the

5 McGuire decision it was appropriate to do so.

6 It appeared to us to be -- the information that

^7 we had, which at that point was based on news articles,

8 seemed to indicate that there was substantially more

9 attrition in the LERO work force than had been previously

10 discussed on the record by all the parties. And that was as

11 a result of the strike and the information which came out

12 apparently after the record closed relating to that.

13 And we felt the board should be aware of that,

14 and that in addition those new facts constituted a basis for
15- the board to reconsider and to reverse its decision not to

16 consider as a serious safety issue the question of how a

17 strike or other job action might affect the LERO work force,

~18 including its morale and indeed its very existence either
.

19 before or after a strike. And that was a matter we had

20 raised earlier when the board sui sponti raised the strike

21 issues back in the summer.

-22 It's the county's position that that is still the

23 case. That even in light of the response filed by LILCO --

.

including Mr. Weismantle's affidavit in which he indicates24

25 that some time subsequent to the strike additional people



_
.. .- ,_ --_ -_. - . - _ _ . _ . . - _ _ . _ _ _ _ . . _ _ _ ..

4

-5170 03'09 15744
1 .AGBmpb 1 were added to LERO, apparently as a result of this bonus

2 situation that LILCO is now paying the volunteers to be part

3. of LERO -- that in light of that the county's position is7-)
T)

'

m
4 still valid; that job actions can have a substantial effect

5 on the makeup of LERO.

6 And in fact, according to Mr. Weismantle's
t

7 affidavit, as a result of the strike which ended in the

8 summer it is going to take until the end of January to

9 reconstitute LERO and have those people trained. And that

10 in light of that fact and the fact that LERO is subject to-

11 strikes -- and that that's already in the record and not
,

- 12 something that needs to be litigated or discussed -- but the

r13 fact that this work force is made up of private employees

14 and is subject to strikes and impacts on its very existence,'

15 that that's a serious safety matter which needs to be
L

16 considered.

17 The Staff's response to the county's filing was

18 complete agreement with LILCO's position, and in addition an ,

'
i

19 assertion that short-term variations in the LERO r

.

.20 ' organization can be'left to FEMA's and-the-NRC Staff's

21 continuing oversight responsibility. L

,

22 Well, the county's response to that is that there

23. isn't any evidence in this record anywhere that the NRC

24 Staff or FEMA has any intention to perform any kind of| y
~

.

!
25 oversight concerning the composition of LERO at any given

!

l
.i

i

'
;

!

<

_ _ _ _ _ _ - _ - - - _ - _ _ _ _ - - . _ - . . - - - - _ _ _
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-1 .AGBmpb 1 time.

2 And if this is something that FEMA or the NRC

3 Staff intends to do, and if that is what the NRC Staff or

O 4 FEMA believes is adequate to deal with this safety issue,

5 that's something the board should examine before just

6 deciding that this is something that can be turned over to

7 the NRC Staff or FEMA.

8 JUDGE LAURENSON: Does the county have anything

9 besides the newspaper articles that were submitted in this

10 connection by way of factual information?

11 MS. LETSCHE: That and -- No, not beyond what

12 Mr. Weismantle's affidavit itself appears to concede, that

13 there were many resignations and.some people rejoined, but

14 that there were resignations and that they managed to add

15 several more LERO personnel some time after the strike.

16 Apparently, since-there is no mention of it, this bonus

17 payment that LILCO is now making was at least-related to the

18 new appearnace of these volunteers.

19 So,.no, this isn't a situation where the county.

'

20 is submitting evidence because we are not in a position to
,

21 do so. This is information that we' learned of and felt the

22 board should become aware of and thought that, you know,

23 LILCO possesses it and they should put it forth and

24 Mr. Weismar.tle did put some of it in his affidavit.(,)
''' 25 So we don't have anything in addition to that.

- -. - _ - , . - . .. , . - _ . - , . . . - . . . . - _ , - . - -
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11 -AGDmpb- 1; Our point is what the significance of it is, and that in

2' light of this information that the whole question of the

.

3 impact of these labor matters on whether or not the public

4 can be protected in light of an emergency given the reliance''

5 on this type of organization is an issue which this board

'6 should consider.

7 JUDGE LAURENSON: Mr. Zahnleuter.

8 MR. ZAHNLEUTER: I have nothing to add except

9 that we. continue to rely on the previous submission.

10 JUDGE LAURENSON: Mr. Irwin.

11 MR. IRWIN: Judge Laurenson and members of the

12 board, we believe, as was indicated in our response to the

13 county's filing earlier, that their request is in essence a

.

_

rehash of an argument'they made and lost last summe r.14-

''*

15 In addition, _ the.re are -facts which Ms. Letsche

16 has, or statements-Ms. Letsche has made which ought to be

-17 addressed a little bit this morning because they suggest

18 that there are perturbations of the LERO, or were, that

19 never existed.

20 There was an allegation made that the $500 annual

21 retainer given to-LERO members was responsible for reversing

22 what had obviously been a cataclysmic decline in the numbers

23 associated with LERO. Well, the fact of the matter is that

, 24 LERO has'between 11--and 1200 billets and there were over
-(O
''~#'

25 1500 members of LERO at the time the $500 annual stipend

1
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1 . AGBmpb 1 was put in, the purpose of that stipend was in large measure

2 to regularize on a long term basis an organization which we

3 believed may have to have a 30 year lifetime.
f-
- \'

4 Secondly, the board has already in the record the
i

5 statements of the leaders of the two unions which which

6 LILCO works. Each of those statements contains the

7 following statement:

8 "The Union further recognizes that the

9 memberc of the Union who have volunteered for

10 assignments in LERO are performing duties and

11 functions not associated with normal operations-

12 of the company or in job classifications covered

'13 by the collective bargaining agreement between

(~N 14 the company and the Union. Accordingly the Union
L)

15 has no objection to any of its members volunteering

16 for LERO assignments."

17 In other words, even the inference, the basic

18 inference to come from '- that the county has made that

19 Union or collective bargaining agreements, if a job action

20 .or strike should ever occur again, would automatically
4

21 affect Union members of LERO could not be sustained.

22 Third, in the county's papers there is a

23 reference -- I think there is some confusion about exactly

24- how many people are associated with LERO and what kind of7$
\ #

'''
25 surpluses are built in. I think Mr. Weismantle's paper or

L
~ - - _ ___ _ __ _ - . . _ __ . . _ . _ _. _. . _ . _ _ . .
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1 'AGBmpb -1 aftidavit addresses them, but it's worth noting.

2 To repeat: There are about 1150 billets in

3 LERO. The 1750-member goal which was put in there is a 50,

V 4 percent cushion above those billets for jobs which are

5 expected to last one year of one shift's duration,

6 approximately, and includes three shifts of people for those

7 jobs which are expected to possibly have to be in place

8 continuously for several days, those being 12-hour shifts.

9 The 30 percent cushion is a cushion above that.

10 The current membership of LERO is almost at that

11 additional 30 percent cushion, which ultimately is 80

12 percent above the manning level. We have over 2100 mcmbers

13 of LERO at this point.
'

- 14 The long and short of it is that what one is
x.,

15 seeing is simply normal oscillations in the functioning of

16 an organization; secondly, measures taken to stabilize and

17 regularize the functioning of that organization, and, third,

18 the demonstrated ability of that organization to in fact

19 stabilize and regenerate' itself as needed, even in the face

20 of an event such as the strike or job action last summer.

21 The long and short of it is the county has not

22 pointed to anything which should lead the board to reverse

23 its ruling last summer.

24 JUDGE LAURENSON: Mr. Bordenick.. , ,

I
25 MR. BORDENICK: As previously indicated, we fully'~'

.

- < - - - - - y-- --- w-. - + --,e, -.-nr- , , . . e-- m-,r- -w-. ,,. ,y . . - -.-.-$- ---,++t-. --
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.1 AGBmpb 1 agree with LILCO's position in this matter. This is

2 strictly an attempt on the Intervenor's part to convince the

3 board to reverse itself on decisions made last summer that

D' 4 arose as a result of the strike issues. We see nothing'-

5 brought forth by the county which would compell the board to

6 do that.

7 In addition, I would like to elaborate on the

8 remark in my letter that Ms. Letsche quoted from about the

9 Staff's oversight responsibilities. What I meant was simply

10 that if and when an exercise is held, if in fact -- and I

11 don't think there is anything in the record that.would

12 support this finding -- LERO is understaf fed, that will

13 certainly be detected by FEMA. And if and when this plant

>s 14 ever gets a full power license, if the staffing of LILCO
( )'

'

15 drops it's something that the staf f can keep its eye on.

,

'And if the staffing drops the appropriate remedies will be16

17 taken at that time.

18 In short, I don't think there is anything that

19 the board necds to do vis-a-vis these newspaper articles

20 that the county has brought to the board's attention. I

21 think Mr. Weismantle's affidavit fully responds to the

22 matters and I see nothing of significance here.

23

24

O 25
|

, _ . .. . ~ . . _ _ . . _ - - _ . , _ , _ _ _ ,_ . _ . . . _ _ . _ . - _ . _ _ _ _ _ . . _ , . - - , _ . _



.- ..

5170 04 Ol' 15750
L1 AGBbur 1 JUDGE LAURENSON: Let me ask if the County has

2 any factual dispute with any of the information in

3 .Mr. Weismantle's affidavit. Does that present a problem, or

'

4 is-that not in controversy?

5 MS. LETSCHE: I don't have any basis upon which

6 to dispute the facts which are stated in Mr. Weismantle's

7 affidavit which isn't in the evidentiary record, and so we

8 have not made any effort to determine whether it is true or

9 not, but I don't have any reason to believe it is not at

10 all.

11 The point of the County's position, though, which

12 I think is evidenced by Mr. Weismantle's af fidavit, is that

13 the time period from.the end of the strike _until this large

14 number of local employees are going to be trained and readye

'

15 to.go runs from sometime midsummer until January, the end'of

16 January of '85.

17 Well, that is five or six months, and that is a

18- significant period of time, during which LERO is, not fully

19 available in the way that it is represented-to be available

20 in the LILCO plan'and in the testimony, and that is the
!

21 issue that the County and State believe the Board needs to

22 consider as a serious safety matter.

23 JUDGE LAURENSON: Let me just-raise two
.

24 evidentiary questions, and I would like to have you discusse. j

''' 25 them.

f

.''
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- ,3- AGBbur 1 The first is the September 7th letter from

2 Mr. Irwin concerning new figures with regard to the number

- 3 of strike-related resignations, or whatever, in LERO, and

''''
4' second is the affidavit of Mr. Weismantle that was attached

5 to LILco's answer.
o

6 Should these be in the record since they contain
.

7 . dif ferent numbers than we have in the record right now -- at

8 the time it closed?

9 Anyone care to corament on that?

10 MR. IRWIN: Judge Laurenson, we don't believe

11 there is any need to put them into the record. We informed

12 the Board on September 7 of a change in apparent numbers

13 simply to keep the Board informed.

| (~3 14 I think the coutse of succeeding events has

\_/
15 confirmed the view implicit in that snapshot and in the

16 later snapshot that we made at the time of Mr. Weismantle's

17 affidavit; namely, that this organization exists and*

18 continues to function..

19 That was the state of affairs as of the . time the

20 record closed. Therefore, LILCO doesn't see any need to

21 open the record for the purpose of theit admission.

22 Let me make one parenthetical remark about the

23 suggestion Ms. Letsche just made, that it has taken LILCO

24 five or six months to rise from the ashes as it were -- theg3
\. 1
'~' 25 fact that training will not be completed of LERO as.it

, _ _ _ _ _ _ _ _ _ . _ . . _ , . . _ _ _ _ _ _ . _ _ _ . _ . _ . _ _ _ _ _ _ . _ _ , . _ _ _ .-
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2 'AGBbur- 1 presently stands until the end of January. This is the

i
2 point.

3 Most of the members of LERO were already there,
f.(;

~

4 anc most of them were already trained. This is a refresher,
,

'5 annual refresher training for most of them. There is new

16 orientation training for the new members.
.

7 We are on the verge of holding table tops and
t
i.

8 drills, and so forth. The long and short of it is you don't

.9 have a green organization; you have got annual refresher

10 training going on for most of the members.*

11 MR. BORDENICK: I'have no objection'to the Board

h 12 receiving into evidence the-documents in question, although

13 I don't think it is necessary. I think the record is clear-

14 on the point that these numbers are' going to fluctuate, and'

15 I think they are going to fluctuate in the future.
,

16 JUDGE LAURENSON: Does the County have a position

17 on that?

' ' 18 MS. LETSCHE: We don't see any need to put it in

19 the record.
,

20 JUDGE LAURENSON: Just so the record is clear,
!

21 what relief _is_the County requesting at'this time from the

22 Board in connection with this submission?-

23 MS. LETSCHE: What we have asked is that the
,'

f~i- 24 Board reconsider and review its-roling on the admission of

25 the contention that we proposed back at the time the strike

.

|
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2 AGBbur 1 issues were raised by the Board. So that is the relief

'

2 thatwe wish, that their contention be admitted.

3 JUDGE LAURENSON: Anything further on this matter,_
,

t. /'-' 4 hefore we move to the. oral argument of Item 3 on the agenda?

5 (No response.)

'

6 JUDGE LAURENSON: Let's take this up. .This has

7 to do with the NRC Staf f's response, which included two

8 items that we had raised, and that is, first, the necessity

9 of LILCO filing a revised emergency plan to address legal

10 authority issues and, secondly, the necessity for LILCO to

11 obtain an exemption.

12 Under the schedule that we had at the time there

13 was no opportunity gi /en to anyone to respond to the' Staf f's

- 14 submission, and this is the reason why we have placed it on

"'
15' today's agenda, to afford all parties the opportunity to

16 submit their views on these proposals or suggestions by the

17 NRC Staff.

18 -Does the Staff wish to make any preliminary

19 introductory remarks, or would you rather just reserve your

20 right to respond?;

21 MR. REIS: I think we would like to make a very

22 short introductory remarkt first of all, as to the necessity

23 of a revised emergency plan if there is not to be traf fic

- 24 guides out there and controlled evacuation.
'

'' 25 We raise that point at page 28 of our filing of

,

- . - . _ _ _ _ _ _ _ . _ . _ _ . _ _ _ _ _ _ _ _ _ _ _ _ . _ . . _ _ - . - . _ . _ _ _ _ _ _ _ _ . _
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.l' AGBbur 1 October 4th as well, and we did state that this was not the

2 plan submitted to the NRC Staff or to FEMA. We view this as

3 a' basic change in the plan..,-s

(
'

'

4 I think Mr. Glass -- and I would like to address

5 that one first unless you want me te address both of them at

6 the same time -- I mean Item B at the same time. I think it

7 may be more fruitful to take them up separately.

8 JUDGE LAURENSON: That is acceptable.

9 MR. REIS: I think Mr. Glass also wants to

10 address the legal authority issue very briefly, as I just

11 have. -

12 MR. GLASS: Number one, if a plan was submitted

13 to the NRC, the FEMA /NRC Steering Committee would then make

(~S 14 a determination whether such a plan would be reviewed, and
V

15 based on that determination FEMA would undertake such a

16 review.
.

17 It should be noted, though, an uncontrolled

18 evacuation is not consistent with the approach mandated

19 since 1979 or with NUREG 0654, nor is it necessarily.

t..

consistent with most of the other programs administered by20

21 FEMA. A change in the concept in the plan can -- if there

22 was such a change and if it had such a broad ramification,

23 FEMA would need time to review that plan to determine if it

24 would result in a change that would be consistent with the3
!)~ 25 standards that I enunciated above.

_
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2 AGBbur 1 JUDGE LAURENSON: Mr. Reis, do you want to

2 proceed with the rest of your opening summary before we

3 start the round robin here?7s
-

'

4 MR. REIS: Okay.

5 As to Item B, which reads: "Tne responsibility

6 for activating such a public notification system shall

7 remain with the appropriate government authorities and the

8 needs for exemptions thereunder."

9 "Need for exemption" appears, as this statement

10 calls for it, in two places in the NRC Regulations, 50.12

11 and 50.47(C)(1).

12 In the footnote that this was taken from, this

13 wasn't meant to preclude the looking at an exemption or for

14 a variance from the normal situation where you have a local,e~3
L.)

15 government participating in emergency evacuations.and the

16 variances called for in (C)(1).

17 We think the briefs -- and we more fully briefed

18 this in the Lawrence -- I am sorry, the Brenner Licensing

19 Board -- looked at this in LBP83-22. We submitted a brief

20 at that time that went quite fully into this. This was

21 repeated to a large extent, though the Board rejected some

22 of our arguments, in LPP83-22 of 4/20/83, and the "

23 Commission's opinion in CLI83-13.

24 Although neither the Licensing Board nor the
!,-) '

-25 Commission were particularly dealing with the requirements' ' ' '

- _ _ - _ _ - _ _ _ _ _ . ____ _ _ _ _ _ _ _ _ _ - - _ _ _ _ _ _ _ _ _ _ _ - __ . _ _ _ _ _ - _ _ _ _ - _ _ _ _ _ _ _ - _ _ _ _ _ - _ _ - - - - _ _ - _ _ - _ _ _ _ _ - .
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2 AGBburf 1 of fully neeting Appendix E, much of the reasoning in

2 talking about the requirement for a utility to submit a

3. local governmental plan in 50.33 of our regulations followsg,.

'

4 and'is similar here.

5 Particularly when we look at the regulatory

6 history of the Commission in adopting the regulations and

7 50.47(C)(1) and the statements of the Congress in the

O Authorization Act.which the Commission sought to incorporate

9 into its regulations to give the opportunity for a utility

10 to. submit a plan to provide for offsite evacuation, that

11 would be judged against whether there was adequate

12 protection of the public health and safety, and although ,

13 there may be particular provisions in Appendix E that talk

14 sbout state and local governments performing things, if

15 there is adequate protections in the utility plan looking

16 at'the regulatory history and the legislative history,.that

17 could suffice, provided that the Board-made the proper-

18 determinations under 50.47 (C)(1) that are called for. in ' that'

19' section of the regulation.

20 On the other hand, the Board could also perceive

21 and perhaps grant variances or exemptions to the regulations

22 under 50.12 and find that that is a basis to allow. approval

23 - of'the plan in this case, although the notification systems

24 would not remain with the appropriate governmental" - -,-
\~J 25 authority.
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1 AGBbur 1 When we look at the legislative and regulatory

2 history as a whole, we see that there was built into it.an

: '' 3 . exemption mechanism.
1

i 4 JUDGE LAURENSON: Does LILCO wish to respond 7

5 MR. IRWIN: Yes, Judge Laurenson. Let me take

-6 Item 3(b); namely, the question of the exemption, first

7 because I think that is the simplest one.
,

8 If I boil down what Mr. Reis just said, I think I

I 9 understand him to be saying that the logic of the Brenner

10 Board's and the Commission's earlier decisions on the

11 question of whether to terminate or go forward with this

12 proceeding as well as the provisions of- now three successive

13 Authorization Acts inherently imply an exemption from those

; . 14' portions of the Commission's regulations th'at refer to state

: 15 or local governments where you have a utility plan being

16 reviewed, in place of the state or local government,--and

17 therefore that a specific special exemption request in this
.

18 case is no more necessary than it would be in a case of

19 wherever the state or local government is_ mentioned anywhere

20 else in Section 50.47 or Appendix E.'

21 If that is vhat Mr. Reis is saying, I agree with

22 it. If ne is saying that we ought to apply for an-

23 exemption, and I am sure we could get it, but it is sort of

24 a waste of -- it is just excess motion. In other words, I
- fsC

25 think there is an exemption implicit in the whole structure

I;

$

. _ _ _ _ _ _ _ _ . _ _ _ _ _ _ _ _ _ _ _
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~1'-AGBbur 1 of this application and this consideration.

-2 There is nothing different about the mention of

-c 3 state or local governments in Appendix E, Section 43 or

4 anywhere else.

5 Let me. turn to paragraph -- or Item 3(a) because

6 that is the more difficult one.

7 The Staff is arguing, as I understand it, that if

8 LILCO is found to be unable to conduct any or all' or some of

9 the measures it proposes by virtue o,f state or local legal

10 inhibitions set forth in Contentions 1 through 10 and if

11 those restrictions are not overrid'en by federal preemption,d

12 then an appropriately revised application or amended

13 application would have to be filed and reviewed.

(^}- 14 There is a certain logic to that, I suppose, but
-( e

15 there are a' lot of problems with it. The first of them is

1 16 ' based on the fact that -- it is Staf f's suggestion -- while

17 it may be logical in a vacuum is premature.

18 We don't have a judgment from anybody yet that

19 what we are proposing to do violates any state law or any

20 county law.

21 Secondly, we don't have any determination that if

22 such a judgment were rendered it would not be overridden as

23 a matter of federal law.

24 Indeed, if I just heard Mr. Glass correctly, I7-
~

25 think he just said that an uncontrolled evacuation, by

.

_ - - _-.m . . - _ _ - -- _ . _ _ . _ . _ _ _ _ _ _ _ _ _ _ . _ _ _ _ _ _ - - - - _ _ _ . _ _ _ . _ - _ _ _ _ _ - _ _ _ _ _ _ . _ _ _ _ _ _ . _ _ - _ _ _ _ _ _ _ _ _ - - J
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1 AGBbur. I which I think he means an evacuation that proceeded without

2 benefit of traffic guides and other kinds of traffic

j3 - ~3 facilitation measures, would be inconsistent with the

V
4' regulatory structure under which FEMA is operated.

5 If that is the case, then I think the argument

6 for preemption has just been clarified and highlighted and

7 perhaps strengthened. Nevertheless, until those two

8 judgments have been reached, we are talking about an

9 abstract proposition.

10 Secondly, the Staff's proposal is formless. It

11 is predicated on the absence of traffic guides and other

12 kinds of traf fic facilitation measures. It doesn't deal

13. with any of the other kinds of allegations of violation of

14 state or local law which Suffolk County and New York State
(~Jg%

15 are alleging, and therefore we can't simply assume that the

16 ultimate outcome would be something that we would have to

17 have an uncontrolled evacuation. It might be something

18 quite different.

19 To take the Staff's example -- let me turn to the

20 practicalities for a second. If the Staff were right thatr

f 21 we were prohibited from conducting a -- excuse me -- from
J

22 conducting traffic facilitation measures, and leaving aside

23 Mr. Glass' observation or the argument that, as I gather, an

24 uncontrolled evacuation would not be consistent with the

- (T-)'
25 federal regulatory structure, assuming that an uncontrolled-

, .

|

,

I

o
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1- AGBbur 1 evacuation were consistent with the federal regulatory

2 structure, it would not be, as a practical matter, all that

3 major a modification to what we are now proposing.,-s
,-

c \
V

4 The basic concept and structure of LERO is

5 unaffected, the system for early notification is unaffected,

6 the provisions for route buses are unaffected, everything

7 except the deployment of traffic guides to help facilitate

8 certain routes, to help facilitate drivers' evacuation, the

9 employment of tow trucks and fuel trucks. Everything else

10 would be unaffected.

11 As a practical matter, we have already done

12 fairly extensive computer runs which are on the record,

13 showing the evacuation plans for an uncontrolled

14 evacuation. We have also calculated the number of accidents

15 there are expected to occur. We have calculated the number
4

16 of cars that are expected to run out of gas. All those

17 things are in the record.

18 If one got into the question of whether the

19 actual time of an uncontrolled evacuation were acceptable or

20 unacceptable, I can speculate without being specific that

21 one can slightly reoptimize routes so as to lower the

22 calculated time that an uncontrolled evacuation would take,

23 but that is a factual matter that needn't be gotten into

24 until one gets into the situation of evaluating an7s
i i~'' 25 uncontrolled evacuation.

,
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-

. .-

5170 04 12- 15761
2 AGBbur 1 My point really is that the structure of LERO

2 would be unchanged, the analytical methods for determining

3 even the evacuation time would be unchanged. All you might-

'

~4 change would be some specific facts, and all those basic

5 structural and analytical facts are already in the record.

6 Therefore, if the Staff is right about the

7 reconfiguration of LERO for an evacuation or for an

8 emergency response that would be required on the assumption

9 of an uncontrolled evacuation, we believe that there is

10 already enough material in the record for the Board to

11 decide this case.

12 I think what the Staff's proposal really points

13 up is the need for a decision on as many issues as this

(j 14 Board can render.

LJ
15 As I just mentioned, you can't even tell what

,

16 kind of reconfiguration of an application -- assuming that

17 we did violate state law and assuming that the federal law

18 didn't preempt us, you can't even tell what kinds of

19 reconfiguration would be necessary until we get some

20 decisions on the basic structure of the plan.

21 Now, the Staff has been urging that the Board

22 stay its hand until we get a definitive state law adverse

23 ruling or until LILCO is prejudiced by the absence of a

24 ruling.,s
i ),

'~' 25 The experience with New York courts, although

,

_ _ _ . _ _ _ _ _ _ _ . _ . . _ _ _ _ _ _ _ _ . - _ _ _ _ . _ _ _ . _ _ . _ _ _ _ _ _ _ _ _ _ _ _ _ _ . _ _ _ _ . . _ _ _ _ _ _ _ _ . _ _ _ _ _
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1 AGBbur 1 mine is less, and I have some basis for believing that we
,

2 are not going to get a definitive ruling -- by that, one

-< 3 means a ruling from the New York Court of' Appeals and denial
'

4 of cert or an appeal to the Supreme Court -- for two or

5 three years. That is a long time to wait, and I think we
;

6 would clearly be prejudiced before then. ,.

7 The difficulty is we are in fact being prejudiced i

8- right now. The Staf f defines prejudice as arising -- and I :

9 believe this is on page 3 of its answer in response to the

10- Board's October 22nd pleading -- the Staf f defines prejudice

11 as a situation where a full operating license is being !

12 withheld.
,

13 Well, we can't even get to a full operating

14 license.until we have an exercise. We can't get an exercise

15 'until people are willing to plan an exercise. We cannot at j

16 this point get planning underway for an exercise.

17 We-sent a request for an-exercise to the Staff

18 November 14th. The NRC. Staff sat on it for over's month.

~19 When it was finally passed on to FEMA, it was passed on

20 without the. usual requests pertaining to schedule and '

21 exercise, since the Staff referred to the existence of

22 outstanding deficiencies and legal uncertainties.

23 Now, there has never been a plan which the Staff

24 has reviewed or FEMA has reviewed which has proceeded to, ~)
'.' ^/~ 25 an exercise without deficiencies. So we are no different

t

I

:

.
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1 ,AGBbur -1 from anybody else in that respect.

12 The existence of legal uncertainties is the only

-) 3 difference.

4 There is, in addition, a newspaper article this

5 week which comments on -- in which the head of Emergency
| . t

6 Planning Division at NRC Staff, Mr. Edward Jordan, was asked
'

%, ,

'i 7 .about our requested schedule for a drill, and he said, "I

8 don't think it is practicable to have a drill-in the '

'

9 timeframe LILCO has requested." He said he can't take
~

10 action on LILCO's request because of " unresolved legal
.

11 problems" of whether LILCO has the legal authority to

12 implement its plan.

13 He said the only thing the NRC has done is to

14 send a letter to FEMA. informing it of LILCO's request. He ,

15 - said the Staff had made no request of FEMA to schedule a

16 drill.'

17 According to Mr. Jordan, under the memorandum of'

18 understanding between NRC and FEMA, the NRC would have to'

19 ask FEMA to schedule the drill, which FEMA would then also

20 oversee and grade.'

21 I am not sure I agree with Mr. Jordan's

22 construction of the NRC memorandum of understanding, but the
:

23 fact of the matter is we are stuck in the mud right now, and
.

;7 3 24 . until we can get a ruling on legal authority decisions, as

\-) J
,

25 much of a ruling as is necessary to enable us to proceed, we

'
;

-

,

i
~

!-

'
i

. - - - - _ . - . _ - _ _ _ - _ _ - - _



_~ -

3170 04 15 15764
1 AGBbur 1 are going to remain enmired.

2 Now, so that is basically my piece. I think the

3 Staff's motion itself is premature. We don't know whether
'

4- .we have to reconfigure the plan. So we are in urgent need

5 of a decision on legal authority issues.

6 Our papers have indicated that this Board has

7 jurisdiction to decide those issues, and I don't think

8 anybody has seriously disputed it. Their arguments have

9 been made on the basis of comity, and comity is an important

10 principle in the federal system, but it is not the only

11 principle,
y

.12 'So it is prejudice and serious prejudice to

13 litigants.

14 We have no reason to believe that Judge Guyler is

15 not a competent and conscientious judge. We have no reason.

16 to believe that Judge Altimari isn't either, but that case

17 has been sub judice for six months now, and furthermore,

18 Judge Guyler's decision is not going to be the final

19 decision in the New York system.

20 We, in short, are at the point of asking the

21 Board -- and this is one of the reasons I said we would do

22 what is necessary to close the record on the relocation

23 facility -- relocation center matter today -- we need a

24 decision from this Doard, we need it to be as broad as
.fs
i'~] 25 possible. We need it to include legal authority issues,

L. m.________-___..___.________._______._._______________._._._._.m
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1. AGBbur 1 both on matters of state law and federal preemption should

2 the Board rule against us and to the extent the Board rules

ges ;3 against us on state law issues.

.4 I think that is all I need to say at this point.~

5 MR. GLASS: Before we proceed, there is a number

6' of issues that were raised by Mr. Irwin. I don't intend to

7 address all of them. I just want to clarify one point.

8 JUDGE LAURENSON: Maybe we should come back in

1) order, though.

10 MR. GLASS: Okay.

11 JUDGE LAURENSON: That would give the County an

12 opportunity to be heard on thin, too.

13 MR. GLASS: I just want to clarify one point.

14 When we used the-term " uncontrolled evacuation," it was in("]v
15 reference not just to the traffic guides, but it was in-

16 reference to all of the legal authority issues which were

17 addressed originally in 3(a), and I just didn't want that

18 misconception to be out there'.

.19 JUDGE LAURENSON: Mr. Lanpher.

20 MR. LANPHER: Members of the Board, let'me1just

21 first state, I think an awful lot of what Mr. Irwin.just

22 said has absolutely nothing to do with either of the issues

23 raised by this Board in.its Agenda Items 3(a) and 3(b).

'24 Speculation about when or if Judge Guyler may make a ruling,,-

~'
25 whether it will be dispositive on all issues, that certainly
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2 AGBbur 1 is not within it. Discussion of an exercise or of any

2 frustrations about whether an exercise may take place is not

3 on the agenda at all for this meeting. No one raised it. ~s
- 4 when you asked if there were other items to be put on that

5 agenda.

6 I don't intend to address those at this time.

7 Unless you have a preference, I will start with Item 3(a),

8 the necessity of filing a revised emergency plan.

9 LILCO implies that this is somehow a new issue

10 that was first brought up by the Staff, and in fact this was

11 an issue that was brought up by LILCO. It came as a shock

12 to a lot of people, at least to Suffolk County, when the

13 entire immateriality defense was first raised by LILCO in

gS 14 its August 6 motion for summary disposition. That is where
V

15 this issue first came up, and it is LILCO that has thrust it

16 into this proceeding at a late date.

17 I think the Staff was right -- and we have quoted

18 this before -- that when you raise a new issue or a new

19 theory of the case at a very late time in the proceeding,

20 parties have a right to confront that issue, and if the

21 immateriality defense were to be considered by this Board

22 there is going to have to be a right to confront the
l

23 arguments on that immateriality defense in an evidentiary-

24 hearing, and we have set that out in various papers filed, ,s,

-'") 25 with the Board, our September 23 opposition as well as our

1

l

_- _ _ _ _ _ _ _ _ _ _ - _ _ _ _ _ _ _ _ . . _ _
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1 AGDbur 1 later papers November 15 and November 29, also.

2 So this is an issue which LILCO initially put

|
3 into issue, and if the immateriality defense is going to be| - ~s,c ,

'''
i 4 considered there is going to have to be an additional

5 opportunity for an evidentiary proceeding.

6 Implicit in that -- and I think this is really

7 the point that the Staff raised -- if LILCO wants to rely on
!

8 a different configuration of its plan, what LILCO is

9 proposing by eliminating, in essence, the matters in issuing
|

10 Contentions 1 through 4, 9, and a portion of Contention 10,

11 all the traffic-related issues, that is a vastly different

12 plan than what was reviewed by FEMA in its RAC review that

13 FEMA testified about and that the parties put in testimony

(~'; 14 about, and what the entire parameters of that plan would be,
- :
'

15 to use *he shorthand term, the uncontrolled evacuation, no

16 one has really thought through carefully.

17 And so, if you are going to rely on that defense,

18 we think it would be incumbent upon LILCO to submit a new

19 plan which deletes everything that would need to be deleted

20 in order to have the uncontrolled evacuation, and parties

21 would have to look at that, decide what issues and concerns

22 were raised.

23 It seems to me in addition, what Mr. Glass said,

24 it is exactly right, that the idea of an uncontrolled7-

25 ovacuation is contrary to the entire regulatory structure

C ____
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| 1 'AGBbur 1 contemplated by 50.47 and NUREG 0654, and we made that point

2 in our opposition to the immateriality defense and our view,

3 that at a minimum traffic control capability is required by7-
; !

= 4 the NRC's regulations.

5 Indeed, if LILCO wants to attempt to rely on an

6 emergency plan which does not even have that capability, we

7 think it would be incumbent upon LILCO to seek an exemption

8 from the regulatory requirements.

9 They haven't done that, and that is why we think

10 as a matter of law the entire immateriality defense should

11 be rejected.

12 With respect to the -- one last point -- to an

13 extent,-the immateriality defense is, as Mr. Irwin said,

14 premature. It rests on -- LILCO only raises that defense if
~}
v

15 it has lost on the legal authority issues.

16 !!owever, the record is not so barren on those

17 legal authority issues, as we have pointed out before, and
'

18 finally FEMA itself hLa iaised serious questions about

19 LILCO's legal authority to undertake some of the emergency

20 planning matters.

21 The Staff does now agree with suffolk County that

22 the traf fic-related components of LILCO's plans violate -
~

23 state law provisions. We continue to think, however, that

24 the proper course for this Board to taku is to await the- 3
/('~' 25 ruling of the state court, and pursuant to your request for

- _ _ _ _ _ _ - - _ - - _ _ _ _ _ _ _ _ -



,

15769'5170 05 03
.

.

'2 AGBbur 1 status ~ reports, we will advise you after the oral argument

'

2 takes place whatever status appears likely.

- 3 The second issue under Item 3 of the Board's ;

~ 4 agenda is the necessity for LILCO to obtain an exemption

5 from the requirement in Appendix E, Section 3(d)(3), and

6 that reads: "The responsibility for activating such a

7 public notification system shall remain with the appropriate

8 governmental authorities."

9 This issue ves specifically raised in contention

10 5, the Intervenors' Revised Contention 5: namely, that in

11 addition to the other legal authority deficiencies under

12 state law. LILCO's proposal for it to activate the public

13 notification systems violated this provision of Appendix E.

- 14 From the arguments I hear today, it appears that

15 both the Staff and LILCO believe that no separate exemption

; 16 request needs to be filed, but rather under the exemption

procedures, or the implicit exemption procedures of17 *
i

18 50.47(c)(1), the Board can consider an exemption already to

19 have been requested.

20 We think that is an incorrect reading of

21 50.47(c)(1) and Appendix E.

22 Now, Appendix E specifies that the appendix

23 establishes minimum requirements for emergency plans for use

2 <4 in attaining an acceptable state of emergency preparedness.

25 Now, Appendix E is not just the same as 50.47. Appendix E! '

l
,

!.
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2 AGBbur 1 is in addition to 50.47, and that is made clear in Part IV

2 of Appendix E, entitled " Content of Emergency Plans.",

; ,s
- 3 It says there: "The applicant's emergency plan

('~')
'

'

4 shall contain but shall not necessarily be limited to

5 information needed to demonstrate compliance with the

6 elements set forth below; i.e., organization for coping with

7 radiological emergencies, hssessment action, activation of

8 emergency organization, notification procedures," et

9 cetera.

10 Then it goes on to say: "In addition, emergency

11 response plans submitted by the applicant for a nuclear

12 power reactor operating license shall contain information

13 needed to be described in 50.47(b)."

(N 14 Thus, Appendix E and 50.47(b) are not

'Q)
15 synonymous.

s

16 Now, the exemption procedures set forth in

17 50.47(c)(1) are specifically limited to instances where

18 there is failure to meet the applicabin standards set forth

19 in Section 50.47(b). There is no authority for using

20 Section 50.47 (c)(1) for granting an exemption for failure to

21 comply with the requirement of Appendix E.

22 And that is what we have got here, Judge

23 La u re n, son . LILCo clearly does not comply with Appendix E,

24 Item 4(d)(3). That is specifically raised in one of the7y
( /''

25 Intervenors' contentions. LILCO has not filed an exemption

,

6

i

'

- . _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - _ _ _ _ _ . _ - _ _ _ _ _ __ __. _ _. _ - _ _
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2 AGDbur 1 for an exemption from this Appendix E requirement, and thus

2 we believe that on the state of the record the ruling on

3 that portion of the contention clearly must be in favor of7-)
"

4 Intervenors.

5 I think this is similar, in fact, to the

6 relocation center issue in that the ball is in LILCO's

7 hands. If it wants to seek an exemption, we will have to

8 see what the papers are and respond accordingly.

9 Such an exemption would not be an empty gesture.

10 The Appendix E here is very clear, and it uses mandatory

11 language. Let me read it hgain.

12 "The responsibility for activating such a public

13 notification system shall remain with the appropriate

(~S 14 governmental authorities."
( /

15 LILCO has' proposed something completely different

16 here, and'in the deciclons, the Brenner decision and the

17 Commission ' decision mentioned by Mr. Reis, there was no

18 discussion of this, and I don't think you can read within

19 the words that the decision to go ahegcl'and look at a LILCO
20 plan, a plan that no one had seen at 'that time in April and

21 early May of 1903, constitute an exemption from this

22 explicit requirement of Appendix E.

23 JUDGE LAURENSON: Anything further from the

24 Staff, Mr. Reis7y
, ,

25 !!R . ZAIINLEUTER: Perhaps I could add a comment at

'
,

/

,

.\>

_m ._____________________________j
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1 AGBbur 1 this time 7

2 JUDGE LAURENSON: Mr. Zahnleuter.

3 MR. ZAHNLEUTER: The State agrees with what the,_s
f )
''/'

4 County's attorneys have just said. Ilowever, should the

5 Doard eventually decide to address the legal authority

6 issues, I would submit that the Board should dismiss the

7 immateriality defense and rule in favor of the Intervenors

8 because the immateriality defense is based on a version of

9 the plan which is not in evidence at this time, and that

10 would be Revision 3.

11 With respect to the Item 3(b) on the agenda, the

12 State of New York has four other nuclear power plants within

13 its jurisdiction, and the State relies on these regulations

-s 14 at all of those plants.
i. )
'-

15 The case with Shoreham should be no different..

16 If the regulations are to be amended so that they are

17 applicable to one particular power plant and not the other

18 power plants within a state's jurisdiction, then the proper

19 procedures for amending regulations should be followed.

20 I think Mr. Lanpher was correct that this is

21 similar to the relocation center and that if LILCO is

22 unsatisfied with the possibilities that may result from the

23 Staff's suggestion in this matter that LILCO should explore

24 or pursue whatever remedies may be available, including the,

( ;

25 application for an exemption.

_. - _ _ _ _ _ _ - - _ _ _ - - _ - _ _ -
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2 AGBbur 1 That concludes my statement.

2 JUDGE LAURENSON: Thank you.

3 Anything further on behal f of the Staf f or FEMA 7,f-s
.

.

4 MR. REIS: Just a couple of matters on behalf of

5 the Staff.

6 One, the Staff's discussion here of Item 3(a)

7 only, of course, went to the immateriality argument of

8. LILCO.

9 Further, I want to make it clear that although

'10 Mr. Irwin said if any or all or some of the statutes were

11 found to be controlling, it isn't that any or some of the

12 statutes are found'to be controlling.- It is that to talk

13 about an uncontrolled evacuation in contrast'to.a controlled

14 . evacuation is a very major change.

15 And although some statutes might, for instance,

~16 prohibit the dispensing of: gasoline on the highway, that

17 might be found that, wel l , that -- LILCO really couldn't do

18 that. That would probably not .-- and it is a question of
.

19 looking at the facts -- so basically change the plan.

20 However, if we are~ talking about no signs, no

:21 flashing lights, no channelization of traffic, no traffic

22- guides, those things change things'in a very material way

'23 -and we have a different matter that has to.be-reviewed.

{/s 2<4 Further . traf fic control as 11tsel f, although it

i/
25 .is talked about in the NUREG,.is.not specifically spelled

26 out'in the regulation or in Appendix B. So we don't think

.

.g

*
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2 AGBbur 1 that any exemption is needed for a variance, but we do feel,

2 as does FEMA, as FEMA has stated, to reflect FEMA's
!

3 position, that there are basic premises to an evacuation.-

4 plan after the TMI accident and that they involve basically

5 the extent and the scope of control.

6 Going to the second matter and whether there has

7 to be a specific exemption under 50.12 or whether the Board

8 can operate under 50.47(c)(1), I did not mean to imply that

9 the Commission or the Brenner Board was looking at Appendix

10 E and the wording of Appendix E.

11 What I did say was their reasoning in dealing

12 with 50.33(g), which specifically talked about a utility to

13 submit state and local plans, very much follows here and is

14 here, and, further, that if you look at the statement'of(-)
LJ

15 considerations and the notice of proposed rulemaking -- let

16 me just put the notice of proposed rulemaking in the record,

17 the citation to it,'because it can't readily necessarily be

18 found. It is at 44 Federal Register 75,167 -- it starts --

19 and the statement of considerations is in the Federal

20 Register at 45 Federal Register 55,402.

21 If we look at those, we can see that although

22 50.47(c)(1) talks about exemptions from (b), it was the

23 intent of the Commission at the time it was adopted to

24 further put in the regulations 109 of the Authorization.Act7s

( )
' '''

25 of that years which talked about the acceptance of a

.

$
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'2 AGBbur 1 utility plan in lieu of a local government plan.

2 If you read the language in the statement of

3 considerations, you can tell -- and I think the Brenner
[sh
~

N# 4 Board held -- that the intent of the Commission was to be

5 that broad. Therefore, you would not look to the matters

6 that were specifically called out for a state and local

7 government to do but see whether the public health and

8 safety was still assured in a like manner.

9 And that is the thrust of our argument,

10 particularly as it appears at Federal Register, at 45

'll Federal Register 50,406, where the Board talks about their

12 accepting of Alternates A and B.

13 I don't want to go into, fully, Alternates A and

14 B, but in rejecting Alternate B they definitely make the,s
's',)

15 statement that they didn't feel that to accept a utility

16 plan where there was no local government cooperation you did

17 not need an exemption -- I am sorry -- the Commission in

18 adopting'this regulation if I did say "the Board."

19 That concludes my statement, though I believe

'

20 Mr. Glass has something to add.

21 JUDGE LAURENSON: Before we do that, let me back

22 up a second to make sure I am understanding your response to

-23 Mr. Lanpher's argument, and that is it is your position that

24 the statement of considerations you referred to here was,_s

( )
A''' 25 intended to encompass Appendix E within that exception in

>

L.
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2 AGBbur 1 50.47(c), so that that would be treated the same way as

2 50.47(b)?

3 MR. REIS: That is essentially it. Just as the- s

4 Commission and the Board found that although 50.33(g) was

5 not called out in 50.47(c), that also was the intent to

6 encompass that within it.

7 MR. LANPHER: Judge Laurenson, if I may just ask,

8 I don't have the statement of considerations along, and this

9 is obviously our chance to respond.

10 If Mr. Reis has a particular portion of that that

11 he could read for the record now. I don't recall anything

12 to that effect in the statement of considerations, and I
v

13 think the Regulation (c)(1) where it'specifically calls out

14 50.47(b) is very clear. But i f there is something in there,t

)
15 I would like to know it, if there is something that he wants

16 to. read.,

4

17 I don't recall it, though.

18 JUDGE LAURENSON:- Let's go off the record for a

19 moment.
,

20 (Discussion off the record.)

21
.

22

23

es 24
? )

^-/ 25

r
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-1 AGBmpb 1 JUDGE LAURENSON: Let's go back on the record.

2 We had a discussion off the record, and the

. 3 conclusion, I believe, of Mr. Lanpher was that at this point

- 4 there isn't any request on behalf of the county that needs
.

#

5 time to review the statement of consideration to respond to

6 the Staff's position on this issue.

7 Is that correct?

8 MR. LANPHER: Yes, Judge Laurenson.

'

9 Mr. Reis, off the record, read certain portions
,
;

10 of the statement' of considerations. It is our view that
'

.11 none of that is pertinent to the necessity for a request,

12 the necessity to request an exemption if you don't comply

13 with Appendix E.

14 JUDGE LAURENSON: Anything further on behalf ofjx
\_),

15 FEMA?

.16 MR. GL7eS: Not directly on the' issue; just in

17 response to some of the issues raised by Mr. Irwin.'

18 Number one, we would welcome a resolution of the

i 19' -legal issues, whether it be by a court action, a change in

20 the state and county position, some clarifications on the

21 House Appropriation language, any means. We would welcome a

22 clarification or resolution of the legal issues.

23 There was some discussion about'it, the

241 exercise. -There is no planned exercise at this particular
. ,,

'25' time. This does not mean that FEMA is not looking into an"'

;
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2 -AGBmpb 1 exercise.

2 I think there will be a need for the legal issues

3 probably to be resolved before an exercise can take place.-s

( )
"'

4 But FEMA is looking into preliminary steps. FEMA may even

5 contact the parties in the future. It is necessary, if you

6 are going to conduct an exercise, to start planning quite a

7 distance in advance, and FEMA would not, you know, stop at

8 this point.

9 JUDGE LAURENSON: Last opportunity.

10 Mr. Irwin.

11 MR. IRWIN: Last stop.

12 First, we agree with Mr. Reis's further remarka

13 about the construction of Appendix E.

('~ g 14 Second, simply to reiterate what I said earlier
V

.15 -- picking up the illustration by Mr. Glass -- LILCO is not

16 proposing to conduct an uncontrolled evacuation or anything

17 different from what it has filed and what has been

18 litigated.

19 What has been raised by the Staff and Mr. Glass

20 is something which presumes two adverse levels of decision.

21 Mr. Glass's response about the scheduling and

22 conduct of an exercise is very telling. He says we can't

23 have an exercise until we've got legal authority contentions

24 resolved, and we can't get an operating license until we_ ,-

t. >''
25 have.that exercise.

|

|

4

l
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1 AGBmpb' 1 We are stuck. We're at that point now.

2 And since the configuration of the plan that

3 -would be exercised is dependent upon obvicusly those actionsg-
\' ' .) 4 which we can conduct, for better or worse we believe that

5 this cup has been thrust to the board, been passed to this

6 board.

'

7. Finally, just one quick point of correction:

8 Mr. Lanpher suggests that the first time for

9 discussion of any kind of evacuation other than one with

10 full traffic controls or facilitation measures in place.came

11 up in connection with the immateriality defense to the -- in

12 our motion for summary disposition. That is not exactly

13 accurate.

14 It really came up in connection with the-)
J

15; litigation of the mobilization contention where --

16 contention 27 -- where there was discussion of an accident

17 which was sufficiently fast-breaking that one could not get

18 traffic facilitation measures into place and there was, as I

19' recall, a couple of days of active litigation as well as

20 prefiled testimony on exactly that issue.

21- ' JUDGE LAURENSON: Anything else from the county

22- or the state 7

23 (No response.)

24 JUDGE LAURENSON: All right. That will complete
(,._)

-

25 the-argument on this issue. This is a matter, of course,''

.
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1 AGBmpb 1 that will be considered with all of the other briefs that*

2 have been previously filed on the legal authority issues.

3 Rather than take the time now to write out and,s

( )''
- 4 read, then, a decision on the county and state's submission

5 concerning the McGuire decision, we will issue a written

6 decision on that.

7 The only remaining item on the agenda is the

8 LILCO request to have a brief recess to consider their

9 position with regard to the relocation center record,

10 Contention 24-0 and 74 and 75.

11 So at this time we will take a very brief

12 recess.

-13 (Recess.)

14 JUDGE LAURENSON: We're back on the record now.
( ~\' ,)8

15 MR. IRWIN: Thank you, Judge Laurenson.

16 We have talked to the other parties during the

17 recess concerning the structure and procedure for filing and

18 responding to a motion to reopen the record and the filing

19 of the material supplementing the record on relocation

20 centers, namely the insertion of Nassau Colosseum, and those

21 functions - -information relating to the functions that were

22 performed. I won't go through the substance of those

'

-23 discussions."'

24 We were unable to reach agreement as to matters
7s.(')- 25 relating to those kinds of filings. Suffice it to say that-

!
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15781

1 AGBmpb 1 LILCO intends to fil'e as early as practicable -- and we

2 believe it will be before the close of business next week --

3 a piece of paper in the nature of a motion to reopen thes

/ \
\''/

4 record for the purpose of inserting material relating to the

5 Nassau Colosseum and attaching whatever factual information

6 in the way of affidavit and other kinds of documentation we
.

7 believe is necessary to flesh out the record, and that the
'

8 county and the State of New York will respond as they see

9 appropriate.

11 0 Where it will lead or exactly what kind of

11 procedures would be involved we couldn't stipulate. So we

12 presume the rules, the normal rules will govern.

13 JUDGE LAURENSON: Is there an agreed schedule?

(') 14 MR. IRWIN: Nothing that is not covered by the
\_/

15 rules. In short, no.

16 JUDGE LAURENSON: You' re talking about a ten-day

17 response or answer period to the motion, is that right?

18 MR. IRWIN: We suggested that, and Mr. Lanpher

19 pointed out that if we made an evidentiary response he might

20 need more time than that -- an evidentiary filing he thought

21 he might need more time than that to respond. And without
.

22 seeing our filing, not having my filing in my pccket,'I'm

23 _not prepared to say that he might not be right although, who

12 4 knows. We frankly don't think it will be that extensive,- s

i '!- 25 because, as the colosseum's function is delineated by the

,
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1 AGBmpb 1 -record, it is no't, in our view that broad an issue. And we,

2 may suggest some time limits when we file our motion, given

.,-s - 3 the nature of what's in it. But I, unfortunately, could not-

4 get agreement today on anything that i s not already

5 otherwise covered by the rules.

6. JUDGE LAURENSON: I understand your position to

7 be that you are going to file a motion to reopen the record

8 on this relocation center issue, and you will attach to that

9 motion the evidence that you wish to submit on the issue, is

- 10 that correct?

11 MR. IRWIN: That's correct, Judge Laurenson. We

12 hope to resolve the matter by in essence summary

13 proceedings, if we can.
.

14- JUDGE LAURENSON: You're talking about submitting

15 an affidavit rather than testimony on the question, or could

16 it be either way?-
,

17 MR. IRWIN: It could be either way. We could

18 certainly submit 'an af fidavit which would go into hearing

19 and be vouched in his testimony.

20 What we are interested in is in resolving

21 whatever issues remain open as quickly as possible. . It

22 might be best, i f it would be the board's pleasure, to

23 simply submit testimony, although I frankly don't like the

12<4 idea of having to drag everybody together in a livew
( )
'''

25 proceeding if we can resolve things on papers. We don't

,

j

-y - - , - , , - -- ,- ,w., , ,ma~ , . - . . . . , - - e, . .a. n .,e-.--w,.-., , ,v.mv.- ,n--.,, , , , , .
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2 'AGBbur 1 know whether Suffolk County has any substantive complaints

2 with the Coliseum.

._ 3 JUDGE LAURENSON: There is first the legal issue
'

4 of whether you meet the requirements for reopening the

5 record. That would have to be resolved first before you

6- could get into the substance of the testimony that you want

7 to submit.

8 MR. IRWIN: That is correct. We have simply'

9 proposed to combine the two steps into one. Our motion

10 would attempt to lead properly to the threshold test for

11 reopening the record and also tender the material which

12 would be inserted into the record if the Board would permit

13 reopening.

14 Suffolk County did not like that combination.g')s

lv,
15' They wished to have two separate rounds of filing, one

16 relating to the question of whether the record shcald be

17 reopened at all and, if the Board agreed that it should,

18 then the. filing of substantive material after the Board had

19 ruled initially.

20 We felt that would take more time than was

.21 necessary under the circumstances.

22 MR. LANPHER: Judge Laurenson, if I may, Suffolk

23 County and the State of New York said that i f LILCO promptly

24 -filed a motion to reopen and delineated what it wanted --

-( '7~)- 25 the purposes for which, we are prepared to expedite our

26 response for a motion to reopen.'

,. __. _ _ ._. _ _ . . _ - _ _ . . _ . _ , . . . _ _ _ _ _ _ _ . . - , _ _ . _ . . . , . .
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2~ AGBbur 1 Then as everyone was thinking aloud a bit, there

2 was this combination of a motion to reopen with something in

;~q 3 the guise of a summary disposition motion at the same time,

-V
4 before the record had even been reopened, and that was when

5 we started to get very concerned about time limits, if you

6 have to not only respond to the merits of a motion to reopen

7 but also have to have detailed evidentiary response and

8 maybe counteraffidavits and this sort of thing.

9 So I must object to maybe the inadvertent

10 portrayal of us as being intransigent. We think you are

11 right, Judge Laurenson, and there are separate issues here.

12 We ought to just get the question of reopening done now, and

13 fast, and we think that could be done on an expedited

~S 14 basis.

G
15 However, it is up to LILCO to decide the-

16 procedure it wants to follow. I think your earlier ruling

17 made it clear they have to make a decision, and that is

18 where we left it, and whatever LILCO ' files next week or

19 whenever_we will respond.

20 And if we can respond -- if it is a limited

21 0 motion just to reopen it, we will get an expedited response

22 in.

23 If it is something much broader, with testimony

24 and that, it may take longer. Until we see the nature of~s

( ''l'
25 the motion we can't be any more definite than that.

;.

|
1
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-2 AGBbur 1 MR. IRWIN: Just being practical about it, given

2 the fact that the Board thinks there is a void in the record

-- 3 ~ without which it can't render a favorable decision and given

' V)
f

4 such decisions as the Byron decision, which suggests that if

5 there is something that would otherwise be a potentially

6 fatal defect in the record, reopening the record is the

7 proper means for dealing with it.

8 But we frankly don't think that there is much

9 doubt that if the Board feels there is a hole in the record

10 the record ought to be reopened. We don't think that is a

11 serious question.

12 We think the more serious issues -- if there are

13 serious issues -- are the actual facts of the Coliseum.and

f-w 14 what we are proposing to do with it and whether it is()
15 suitable for those purposes.

16 So while Mr. Lanpher is technically correct that

17 .there are two stages of proceeding, first of all, we don't

18 see any reason why they cannot be actively. combined, and,

19 second, we don't think the first one is subject-to all that

20 much serious doubt.

21

22

23

24,

)t''~' 25
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2 AGBagb 1 MR. BROWN: Judge Laurenson, could I add

2 something for the County, or would that be out of order at

3 this point?.

k-)s 4 JUDGE LAURENSON: No, go ahead.

5 MR. BROWN: Thank you.

.6 I think that there is somewhat of a

7 mischaracterization of the appropriate perspective in which

8 this decision ought to be made. We repeatedly -- that is,

9 the County and the State also, in joint filings and

10 independently, have been reminded of the -- quote -- heavy

11 burden -- unquote -- that rests with the party seeking to

12 reopen the record. And I presume that there are good -

13 reasons that there be such a heavy burden.

f- 14 We believe that same heavy burden applies to

V)
15 every party because we sit as equals before this Board and

16 we expect LILCO to live up to the standard of the very

17 citations it so articulately applied against us repeatedly

18 when we have sought to reopen the record and that that

19 standard be applied in accordance with other precedents of

20 this Commission, the interpretation of those precedents by

21 the Staff and by LILCO and that LILCO itself be kept to that

22 standard.

23 The reason it is so important is that this isn't

24 a case where there is a utility arguing its got a
,,_

25 substantial investment out there and that the regulatory''

,

I
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proceeding is somehow delaying and therefore there should be

15787
2~ AGBagb 1.

.

2- some form of favored treatment or a lesser standard, this is
,

i

'3 a case where the consequences of reopening the record, the:

!' ~ 4 State and the County believe, as a result of legal

;5 determinations and as a result of governmental,

6 :' determinations and briefs and every other kind of filing
,

-7 that has come before this Commission, should be a plant that

8 never operates. It is a plant by which the public safety

9 would be imperiled and there is a sound logic behind that

10 conclusion. And thus to reopen-the record and.to give LILCO

11 its fourth chance to do something which it has been4

> ,

12 unsuccessful in- doing three earlier times, having.been given

13- a fair chance, is not something that we believe should be

14 taken lightly.:- :

1A
"

.'~ 15 So we believe that the Board's determination that

[ 16L - LILCO, i f it seeks .to go forward with its application, ime by
.

17- route of e motion-to reopen is'in fact correct and that we

18 ' further believe that the regulations and.the' rules should be

'

19 applied;to LILCO in precisely the.same way they are applied

20 to us.

21- JUDGE LAURENSON : The point is that we have made.

22 the determination, it is1up to LILCO now to decide what to

23 do. . We have given.LILCO-the opportunity.to discuss this

>;w- - 24 ^ matter with-the.otheriparties to see if they.can work out an
d -

'
25 ~ agreement, you have told us that you haven't been able to,

i

!.

p

i.
.
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1 -AGBagb 1- do that. There is no specific motion before us at this time

2 on this matter, so we are, I guess, not called upon to do

.,-f ' 3 anything. LILCO is the party that has been stressing

u "4 ,throughout this litigation that it must be moved, it must be

5 moved at a fast pace and so forth. And now the problem that

6 we-have, at least in connection with this matter, is LILCO's

7 problem. And so whatever delays are going to result from

8 this are in fact due to the position that LILCO is in right

9 now. All we can do is say that yes, we will rule on motions

10 as they come in and if there is no agreement on any sort of

11 expedited schedule then we will have to consider whether we

-12 should set one or whether in fact someone will propose one.

13 MR. IRWIN: Judge Laurenson, let me make an oral
.

.r'N 14 motion at this time then. Since we did not know until this
L)

15 morning that we would have to make a further evidentiary

16 submission and we do not want to delay-this proceeding by

17 one second, I move that LILCO.be granted ten days;from today

[ 18 to submit a motion to reopen the record on the issue of the-

19 'use of the Nassau Coliseum as a relocation center,

20 accompanied by such affidavits and other documents as we
.

'21 feel are sufficient to support our use -- our justification

22 of its use in our emergency plan and that the other parties f
^

23 be given 15 days to respond from whatever date they receive

24 service of our motion to it and that their response contain

7~)!

25 whatever_ evidentiary matter they wish to put into contest''

, ,

p.-

___ _4 -
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1 AG3agb 1 and that we be given seven days after receipt of any

2 responses to make any reply-and that the Board therea f ter

3 rule as quickly as you can whether there is an issue which7g
! /'''

4 is fit for trial or whether the Board considers the issue to

5 be resolvable on the pleadings.

6 I might note that this is consistent, we believe,

7 with a proposed revision to Part II of the rules dealing

8 with criteria for reopening in formal licensing proceedings

9 which appeared in the Federal Register on December 27. One

-10 of the proposals is that a motion for reopening be

11 accompanied by affidavits setting forth the particularity of

12 the bases for the claim. Now we would do that, we would

13 also. include the affidavits and actually lay out that

em . 14 claim.

15 That is our proposal.

16 JUDGE LAURENSON: Does the County wish to respond

17 to that?

18 MR. BROWN: I would like to make a couple of

19 points and I suspect Mr. Lanpher'might want to add something

20 also.

21 JUDGE LAURENSON: I think we should just have one

22 ~ 1awyer responding though for the whole matter. Otherwise we

23 are going to be here for a long time.

24 MR. BROWN: Fine, I will do it then.,

).,

,

~# 25 First of all, I don't believe the Board should be

i
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1 AGBagb 1 in the position of setting deadlines as to when LILCO seeks

2 to assert its own rights to do something in its own

3 interest. If LILCO wants to file something in ten days, it-~

'''
4 ought to do it, if it wants to file in three days, it ought

5 to do it, and if it wants to never file it ought never to do

6 it. So the proposal of Mr. Irwin that the Board set a

7 deadline of ten days for LILCO to file and what the content

8 of that filing be is completely out of order and there is in

9 my judgment and in the County's judgment no reason for the

10 Board to inject itsel f into the business decisions of

11 LILCO's own board of directors as to whether they want to

12 . pursue this one way or another.

13 The second thing is until we see what LILCO

(^g 14 chooses to do, we can't say whether we ought to have 15 days
'd

15 or six days or 35 days; no one has the slightest idea,

16 including, I submit, Mr. Irwin who himself has admitted he

17 doesn't know exactly whether he is even going to submit

18 testimony or affidavits or what the content of those would

19 be at this point. So what we ought to do is simply let

20 LILCO do what LILCO decides is in LILCO's own interest

21 without this Commission or the Board instructing LILCO as to

22 how to look out for itself and once we see what LILCO has

23 .done we ought to look at it on the merits. If LILCO wants

24 to propose something then, we can take up that and assess,y

E '-)4

25 whether it is acceptable or not. But we shouldn't be

w_____ _ _ _ _ _ _ _ _ - _ . _ _ _ _ - _ _ _ _ _ _ - - _ _ _ _ _ _ - _ _ _ _ _ - - _ _ _ _ _ _ _ . __ - __ _ _ - . _ _ _ _ - - - _ - - _ _ _ _ -
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1 .AGBagb 1 telling LILCO what to do and we should be speculating as to

2 how much time it will take us to reply to something that

3 does not exist and which we can't even characterize in ourem()'
4 imaginations at_this point.

5 JUDGE LAURENSON: State, do you have a position?

6 MR. ZAHNLEUTER: The State opposes the motion for

7 the same reasons expressed by Mr. Brown.

8 I would also like to add, though, that the end

9 point of the whole procedure, as just told by Mr. Irwin,

10 would be that the Board determines whether there is an issue

11 to be resolved. I think at this point we already know that

12 there is an issue to be resolved, that issue was set forth

13 in three specific contentions. I think that what we propose

/~' 14 is mysterious in that we don't know exactly what the filings
V)

15 are going to be; if they are just going to be repetitive, we

16 have to know how much time we need to respond to the same

~

17 kind of argument.

18 Also, if the filings contain affidavits, I would

19 assert now that there could very well be a need for

20 depositions and subpoenaes, just as LILCO insisted on its

21 privilege to depose and subpoena Dr. Cipriani and

.22 Mr. Heinz and at that time the Board stated that there

23 should be a full ventilation of the relocation center

24 issues.73
; i

!
''# 25 In this expedited process that has just been laid



!
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1 ~AGBagb 1 forth, even though we don't understand because we don't know

2 what the filings are going to be, don't allow for such a

3 full ventilation.
(-s)
'' 4 JUDGE LAURENSON: Mr. Bordenick?

5 MR. BORDENICK: Staff has no objection to the

6 Applicant's motion. I do want to point out, however, that

7 if the Staff responds, other than the lawyers responding, by

8 way of affidavits, those affidavits are going to come from

9 FEMA and the FEMA witness I would think is going to be

10 !!r. Keller, who the Board knows is located in Idaho. So the

11 rules in Part II are structured -- and specifically the

12 provision that relates to responses to motions gives the

13 Staff an opportunity to speak last, and in that context I

14 think we would need to have sufficient time to address not,r 3
.g

15 only what it is LILCO has to say in its motion but what the

16 county has to say in its response.

17 Whatever time limits are set, I would request

18 that the Staff have the opportunity, as provided in the

19 rules,'to speak last and to have enough time under these

20 circumstances for Mr. Keller, for example, who is in Idaho,

21 to file an af fidavit addressing matters raised by LILCO and

22 responded to by the County.

23 Two other observations: one with regard to what

24 Mr. Brown says, I don't view LILCO's motion as asking the,~
( /-'' 25 Board what to do, I think LILCO's motion spe.,c2 for itself
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1 .AGBagb 1 end, as I said, I support it.

2 As to Mr. Zahnleuter's comment concerning
,

6

3 discovery -- and speaking of that, I want to remind the,3

''

4 Board it would come after the Board determines, if in fact

5 the Board reopens the record and if in fact the Board

6 determines that there is a genlune issue of material fact to

'

7 be litigated and it does not come before that, it comes

8 a fter -- so that I think Mr. Zahnleuter is putting the cart

9 before the horse.

10 MR. IRWIN: Judge Laurenson, let me just add for

11 LILCO's part that we don't have any objection to Staf f's

12 taking an additional period of time to respond as it

-13 normally does after the other parties have filed.

14 (The Board conferring.)

15 JUDGE LAURENSON: The Board conferred concerning

16 this proposal that we have, the first thing we have is an

17 observation in that this shouldn't be in this posture, we

18 think that the listing of this item as first on the agenda

19 should have alerted everyone to the fact that we were here

20 today to discuss these procedures, to set schedules and so

21 forth. The case is not in that posture.

22 What we will do is to give LILCO the ten days

23 that it has requested to submit a motion to reopen the

24 record without any indication that they have any such rights
i

1
'

'' 25 to do this, that is a matter that has to be decided on the

. _ _ _ _ _ _ _ _ _ _ - _ - _ _ _ _ _ - _ _ _ _ - . _ - _ - _ _



. - - . .- - -_ _ -_ - . . . . _. . -.

5170 08 01 15794
> 1 AGBagb 1 merits. All parties thereafter will be given seven days to

2 respond to that motion only on the legal issue of whether

f~s 3 the record should be reopened. LILCO will file with its

b
4 motion the evidence it proposes to have considered, no other

5 party will have to file its evidence but we will decide the

6 legal question and then we will set a schedule for anyone

7 else's evidence and decide how to proceed thereafter.

8 Is there any question concerning this?

9 MR. IRWIN: I take it that the other parties'

10 response time would begin with the date of LILCO's service

11 of them, of its document on them? In other words, i f we

12 beat the ten days, the seven days would be triggered when we

13 actually got that out?

14 JUDGE LAURENSON: Yes, that is, I think, the rule
, C'w

15 that we have used throughout.

16 Any other questions or comments about this?

17 (No response.) -

18 All right. As I indicated previously, we still

19 have the two County motions or submissions that we will.

20 issue written decisions on and that otherwise completes the

21 agenda for this conference of counsel and the conference is
..

22 now closed. ,

23 (Whereupon, at 1:05 p.m., the conference was
,

<~q 24 adjourned.)
,

t <

w/
25

,
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