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UNITED STATES OF AMERICA Wi
NUCLEAR REGULATORY COMMISSION: [ 8%IE0g

ATOMIC SAFETY AND LICENSING BOARD
'

Before Administrative Judges:
James P. Gleason, Chairman

Dr. Jerry R. Kline ~ ' E TW
Mr. Glenn 0. Bright ' ;[j N E

) Docket Nos. 50-440-OL
In the Matter of ) 50-441-0L

)
CLEVELAND ELECTRIC ILLUMINATING )

COMPANY, et al. ) ASLBP No. 81-457-04 OL
)

(Perry Nuclear Power Plant, )

Sss) MAR 15125Units 1 & 2) ) March 14, 1985

MEMORANDUM AND ORDER
(Motions on Hydrogen Control Contention)

We deal here with several pending motions on issue (Contention) 8

which has travelled a lengthy and controversial course during these

proceedings. Intervenors, Ohio Citizens for Responsible Energy (OCRE),
|

has submitted a motion to reword the contention, an action opposed by

Applicant and Staff; the Staff has moved to dispose of the issue by a

filing -- supported by Applicant and opposed by Intervenor -- for its

summary disposition.

Background

This contention, as originally submitted, allegad an insufficient

documentation of the Perry containment structure's ability to safely
.
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contain a hydrogen explosion of the magnitude and type occurring at
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Three Mile Island, Unit 2.1 The Board first denied the contention's

admission on the grounds that a " credible loss-of-coolant accident

scenario entailing hydrogen generation and combustion" had not been

alleged by Intervenor as was required by Metropolitan Edison Co. (Three

Mile Nuclear Station, Unit 1) CLI-80-16, 11 NRC 674 (1980). The

contention's subsequent admission was occasioned by the issuance of a

proposed rule wherein additional protection was to be required in

Mark III BWR's (such as Perry) "to provide assurance that large amounts

of hydrogen can be safely accommodated...." 46 Fed. Reg. 62281-62282.2

| The Board felt that Intervenor's reconsideration petition met the

Commission's standards for late filed contentions.3 The Board reworded

the contention to its existing phraseology as follows:

Applicant has not demonstrated that the manual operation of two
recombiners in each of the Perry units is adequate to assure that
large amounts of hydrogen can be safely accomodated without a
rupture of the containment and a release of substantial quantities
of radioactivity into the environment.

Subsequent to an Appeal Board's denial of Applicant's motion for

interlocutory review of the Board's action,4 a two-year dispute ensued

1 See Cleveland Electric Illuminating Company, et al. (Perry Nuclear
Power Plant, Units 1 and 2), LBP-82-15,15 NRN, 560 (1982).

2 . at 560-561.
3

H.at562-563.
4 See LBP Memorandum and Order (December 23,1982); OCRE Motion for

Rewording of Issue 8 (February 23,1983); LBP Memorandum cnd Order
(Footnote Continued)
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between Applicant and Staff on the one hand and Intervenor on the other

directed principally at the admission of the contention, its scope,

discovery issues relating to it and the requirement for Intervenors to

provide a " credible scenario in order to litigate the contention."5

The Comission adopted a new rule for BWRs with Mark III typ'e
,

containments on hydrogen control on January 17, 1985. 50 Fed. Reg.

3498. The rule essentially calls for the installation of systems at

such facilities capable of safely handling the amount of hydrogen which

would be generated by a 75 percent metal-water reaction. The

| Intervenors filed their motion to reword the contention on January 22,

1985 and the Staff filed its summary disposition motion on January 28,

1985. Since the Staff's motion rests on our decision in connection with

rewording the contention, we consider here first the Intervenor's motion -

and opposing responses filed by~ Applicant and Staff.

Analysis and Conclusion 4

The Board is faced with a dilemma to which its own decision, or

indecision, has contributed. When Intervenor originally formulated its

contention, its intent clearly was to point to an alleged vulnerability

in Perry's containment if a hydrogen explosion of the Three Mile Island,

(FootnoteContinued)
unpublished (March 3, 1983); Applicant's Motion for Specification
of a Credible Scenario under Issue (Contention) 8 (September 18,
1984).

5 See Cleveland Electric Illuminating Company,~ et al. (Perry Nuclear
Dower Plant, Units 1 and 2), 15 NRC 555, 560 TI!H),LBP-82-15,n.1
et 561-563.
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Unit 2 type should occur. When the contention was resubmitted by OCRE,

it questioned as a basis the then planned hydrogen gas control system,

referring not only to its recombiners but to the manual operation of all

its components; analyzers, mixers, recombiners, as well as to the

system's purge capability.6 When the Board admitted Issue 8 as a viable

contention, it reformulated its wording by referencing the plant's

recombiners alone and its action was predicated on the Board's belief

that a new proposed rule on hydrogen control, making the requirements of

50.44 more stringent, would soon be adopted by the Commission.7

When the Safety Evaluation Report (SER) was issued, it revealed a

Staff decision to impose a license condition calling for the development

of additional hydrogen control features and the Applicant's response to

produce a distributed ignitor system -- the design for which would be

patterned after a system developed at the Grand Gulf Nuclear Station.0

| Neither the Staff, the Applicant or the Board questioned the impact that

this development, which increased the hydrogen release postulated from 5

percent to 75 percent, would have on Contention 8 despite a previous

Appeal Board direction that the effect the new system would have on the

6 . at 561.
7 NUREG-0887, Safety Evaluation Report, 6.2.7 (May 1982).
O Cleveland Electric Illuminating Company, et al. (Perry Nuclear

Power Plant, Units 1 and 2) ALAB-675, 15 NRC 1105, 1116 (1982).
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contention should be determined.9 Although the Intervenor raised the

narrowness of the contention on several occasions, the Licensing Board

postponed a decision on an earlier OCRE motion to reword until the

Commission should either approve or permanently postpone consideration

of the newly proposed hydrogen rule.10 Faced with hearings on other

contentions, the Board believed this decision permitted it and the

parties to utilize their time more advantageously. It needs citing

here, that although neither Applicant nor Staff brought the issue of the

proper scope of Contention 8 to the forefront prior to Staff's current

motion to dispose, that both parties did in fact oppose Intervenor's
;

prior efforts to reword the contention -- as they do now.11 In renewing

previous objections that a rewording of the contention was tantamount to

submission of a new contention, the principal argument propounded by

both Applicant and Staff is based on the obvious similarity of

Intervenor's proposed new language to the language of the hydrogen rule

finally adopted by the Commission. And they allege that any new

contention fails to meet the five-factor criteria of 10 C.F.R. 2.714(a).

9 See Board Telephone Conference at 743-745(August 13,1982);OCRE
Response to Staff Motion for... Specification of a Scenario for
Issue 8..., at 5 (February 23,1983); Board Memorandum and Order,
unpublished (March 3, 1983).

10 See Staff Opposition to Admission of OCRE's Reworded Issue 8 (March
15,1983) and Applicant Answer to OCRE Motion... (March 14,1983).

11 See OCRE Motion to Reword Issue 8 at 9 (January 22,1985).
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Our review of the complicated developments on this contention leads

us to a decision that the inclusion of a reworded hydrogen control

contention is required. It is clear now that the necessity for

Intervenor to propose a credible scenario to support Contention 8 has

been obviated by the new changes in 50.44. It is also evident that the

ability of a hydrogen control system to prevent containment ruptures

under the assumption of up to a 75 percent metal / water reaction hydrogen
,

release is litigable under the new regulations. We cannot conclude,

however, that Intervenor's contention can be formulated in terms of the

new hydrogen control regulations since, as Applicant's response to

.

Intervenor's motion correctly points out, some of its provisions have
i

schedule allowances for implementation of its requirements. We need not
,

decide now which of those provisions are applicable for our purpose *
4

here. Our judgment to change the wording of the contention rests on the

foundations that Intervenor intended to contest from the beginning; the

effectiveness of Applicant's hydrogen control system, and the Board's

unmet responsibility to clarify the contention's scope when Applicant

indicated it would provide a distributed ignitor system. To exclude

Intervenor's contention on Applicant's hydrogen control system at this

juncture would be, in our view, an infringement of our duty to conduct a

fair and impartial hearing. 10 C.F.R. 2.718. However, in the interest

of facilitating this proceeding and focusing on this issue that has been

subjected to the discovery process, we restate the wording of that

contention as follows. )

I
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The Perry hydrogen control system is inadequate to assure that -

large amounts of hydrogen can be safely accommodated without a
rupture of the containment and a release of substantial quantities
of radioactivity to the environment.

In our view, this wording includes all elements of the hydrogen

control system, including the recombiners and ignitors, and basically

alleges that Applicant's system does not conform to the new regulatory

requirements of 10 C.F.R. 44.

A final word is required. Even though Intervenor asserts that its

motion to reword Contention 8 cannot be considered as propounding a new

or late filed contention, and even though it is unnecessary to the

decision here, we conclude that if the contention were submitted as

such, the criteria of 10 C.F.R. 2.714(a) would be favorably balanced in

behalf of its admission. Staff's response to Intervenor's motion

concedes that three of the five factors (i, 11 and iv) would be balanced

in favor of the contention's admission. We believe that CCRE could

substantially contribute to the record on the hydrogen control issue

(Fcctoriii). Whether its admission could result in a delay in the

proceeding, is, at this time questionable, but in any event, this would

be a consequence not attributable to the Intervenor (Factor v). As a

preliminary precaution to the parties the Board does not intend to let
,

its action herein result in any renewed discovery requests. The

Intervenor -- as it alleges in support of its motion -- has been engaged

in discovery on Applicant's ignitor system and we will not countenance

any delays in a hearing on this issue. We do assume a good faith effort

will be made by the Applicant to voluntarily and promptly respond to

,
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those interrogatories in OCRE's thirteenth set which are not considered

irrelevant or objectionable.

In light of the foregoing ruling, the Staff's motion for sumary

disposition of Contention 8 is considered moot and no further coment is

required.

ORDERED.

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

'
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Jgthes P. GTsaYon, Chairman /
ADMINISTRATIVE JUDGE
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ADMINISTRATIVE JUDGE,
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