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In the Matter of ) Docket No. 50-400-0L

) s

Co.R0 LINA POWER & LIGHT COMPANY )
and )

NORTH CAROLINA EASTERN MUNICIPAL ) (ASLBP No. 82-472-03 OL)
POWER AGENCY )

(Shearon Harris Nuclear Plant) ) March 13, 1985
)

MEMORANDUM AND ORDER
(Ruling on Contentions Concerning Diesel Generators,

Drug Use and Harassment at the Harris Site)

TDI Diesel Generators On February 4,1985, Mr. Eddleman proposed

two new contentions, styled 178-AA and 179-AA, concerning the TDI

emergency diesel generators at the Harris site. Admission of these
,

contentions is opposed by the Applicants and Staff, principally on

grounds of lack of specificity and the result, as they see it, of

applying the "five-factor" test to these late contentions.

Mr. Eddleman's new contentions about the diesels are not very much

more specific than their predecessors, which we have rejected. Such

generality was understandable a year or more ago, before the various

concerns about the TDI diesels had been explored in depth. But much has

happened since then, including development of an Owners Group Program
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for design review, quality revalidation, testing and inspection of the

diesels, availability of the Staff's generic evaluation of that program,

completion of much of that program for the Harris diesels themselves,

and, more recently, completion of a massive four-volume " Design Review

and Quality Revalidation Report" prepared for the Applicants by the TOI

Owners Group specifically concerning the Harris diesels. All of this

information, and more, has been made available to Mr. Eddleman. In

addition, the Applicants advise us that:

Pursuant to the Board's order, Applicants met with Mr.
Eddleman on January 22, 1985 to discuss his concerns about the
TDI diesel generators. Also in attendance were technical
experts from the Staff and the TDI Owners Group. Considerable
information was exchanged on specific concerns identified by
Mr. Eddleman prior to the meeting.

Even after all this information has been furnished to him, Mr.

Eddleman still has not been able to point to anything specifically wrong

with the Harris diesels. Indeed, Mr. Eddleman's latest three-page

filing on this complex subject raises a question in our minds whether

Mr. Eddleman has even attempted to digest the voluminous information

that has been made available to him. Be that as it may, the time has

now coa.a --and gone -- for contentions based on that information to be

can'sidered in this proceeding. For Mr. Eddleman has failed to mee't his

" ironclad obligation to examine the publicly available documentary-

material . . . with sufficient care to enable [him] to uncover any

information that could serve as the foundation for a specific

contention." Duke Power Co. (Catawba Nuclear Station), 16 NRC 460, 468

(1982). For the remainder of this proceeding, Mr. Eddleman's professed
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interest in the Harris diesels will have to focus on whatever

information (principally, we understand, operational testing

information) is not yet publicly available. We, of course, do not know

whether that data will provide any bas's for contentions that, under the

Catawba rubric, could not have been advanced previously, or whether a

five-factors balancing at the eleventh hour would indicate their

admission.

Turning to Mr. Eddleman's Contention 178-AA, it states in substance

that the Applicants have not yet completed operational testing or

analyzed the rdsults thereof. That is a true statement, but it is not a

litigable contention. As we have indicated, when such test results and

analyses are available, Mr. Eddleman may review them and file

contentions alleging any specific deficiencies he may have found,

subject to a five-factors balancing. Proposed Contention 178-AA is

rejected for failure to allege a litigable issue and for lack of the

specificity required by 10 CFR Q 2.714(b).

Contention 179-AA is somewhat more specific than 178-AA. It

alleges that " inspection and QA" is inadequate to assure the reliability

of the TDI diesels at Harris "because . . . variability of individual

castings and tolerances effectively makes each DSRV-16 a custom unit."

6 As a result, che contention alleges that "any quality review or analysis

/ based on other engines is . . . inadequate." This proposed contention

at least has a general thrust. However, it does not specify as

deficient any particular " review or analysis ba:ed on other engines."

| The reader is told in that regard to "see ".?I owner's group
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submissions." We are not told, but we will assume, that this refers to

the " Design Review and Quality Revalidation Report" cited to above.

That four-volume report does contain some " review or analyses based on

other engines." But it is not this Board's job to pour over this

material looking for what Mr. Eddleman may have in mind. Furtherniore ,

Mr. Eddleman has been given information about the operational testing

program for the Harris diesels (now underway) and an opportunity to

raise questin - about that program in a face-to-face meeting with

Applicant TDI experts. In these circumstances, if he seeks to fault!

the testing prcgram for the Harris diesels, he has a duty to specify his
4

concerns in his contention, referring at least to particular aspects of

that program. Contention 179AA is also rejected for lack of

specificity .,

Given our rulings on these contentions, we have no occasion to

perform a complete "five-factors" balancing analysis. Two observations.

about Mr. Eddleman's efforts to prevail on factor 3 - "cc..;ribution to

the record" -- seem appropriate as future guidance, however. First, we

have not been favorably impressed by Mr. Eddleman's submissions to date

on the diesel subject. His contentions have been vague and reflect very

little effort on his part. Second, Mr. Eddleman should not assume that

Dr. Anderson, a metallurgist with no apparent expertise in diesel engine

operations, will satisfy the Board's requirement for expertise on any

contentions that might be admitted. Should he proffer any further

contentions on the Harris diesels, Mr. Eddleman's filing must reflect

! substantial homework on his part and must show a direct nexus between
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the contentions and his expert's particular field of expertise.

Furthermore, any such expert should be connitted not only to assisting

Mr. Eddleman in preparing his case, but also to testifying in any

hearing.

Drug Use During Construction. CCNC has proposed a late contention

concerning drug use at the site. As proposed, WB-3 would read as

follows:

Drug and alcohol use at the Harris Plant is widespread (see
the attached newspaper article for details and basis).
Construction workers under the influence of drugs are less
able to follow proper procedures and tech specs for the
installation of electrical systems, pipefitting, and other
safety-related work. Applicants' management has failed to
control drug use during the construction and further, has
failed to reinspect all safety-related work done by known drug
abusers.

The Applicants and Staff oppose admission of this contention on grounds

of specificity and their balancing of the five-factors. As discussed

hereafter, the Board finds this contention admissible, subject to two

wording changes we are making to clarify its scope. First, we are
.

striking the words "and alcohol" in the first sentence. Alcohol is not

referred to in the remainder of the contention, nor did alcohol figure

prominently in the newspaper story that gave rise to the contention.

Drug use, as the Applicants recognize (Response, p. 6), is the gravamen

of the contention. Second, we are substituting the word " employees" for

the phrase " construction workers" because that phrase, if understood in

a narrow, technical sense, might be ' interpreted to mean only craftsmen
,

at the site and to exclude quality assurance personnel. If, in fact,
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drug use at the site is " widespread", there is no reason to expect that

all of the users would be craftsmen and none of the users would be QA

inspectors. Furthermore, if some of the users are quality inspectors,

that part of the Applicants defense-in-depth for safety might have been

compromised.

A contention alleging widespread drug use at a nuclear power plant

construction site does not lend itself to a high degree of specificity.

This contention does allege that the quality of work may suffer, and

that the Applicants' management has failed to control drug use

effectively. Failure to reinspect affectea work is also alleged. That

is enough. It is not r.ece:;sary for the contention to allege which

particular components of the plant may be unsafe as a result.

Obviously, no Intervenor could obtain such detailed knowledge; to

require it would effectively foreclose any drug use contention.

Our balancing of the five factors also points toward admission of

this contention:

(1) Good cause. The Applicants, in effect, concede this point.

Response, p. 6, note 7. They suggest, however, that:

CP&L's willingness to cooperate with local law enforcement
agencies to ferret out drug dealing and provide a more
effective deterrent to those who might consider drug use ini

the future gives rise to the information now publicly
available. It would be unsound public policy to send a
message to the nuclear utility industry that cooperating with
law enforcement officials regarding evidence of criminal
activity on a nuclear construction site is to invite
litigation of the impact of such activity on construction of
the nuclear plant..
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Assuming that the Applicants' premise is sound, this Board is not in the

business of making public policy or sending messages to the industry.

We are merely applying a Commission rule to a set of particular facts.

If the Commission believes it can (consistent with the Atomic Energy

Act) and should insulate license applicants from litigation of drug use

problems at nuclear construction sites, it.can carve out an exception to

the general rule that safety issues are litigable.

The Staff points to a prior indication of drug use at the site to

show that CCNC's contention comes too late. As we see it, evidence of

an isolated instance of drug use does not constitute notice of a

widespread problem.

(2) and (4). All parties agree that these two factors favor

admission of the contention. As the Applicants note, however, these

factors are not entitled to as much weight as the others.

(3) Contribution to the proceeding. CCNC's two-sentence showing o.1

this factor is sketchy, to say the least. CCNC is correct, however, ia

noting that the extent of drug use is not a technical issue. Factor (3)

is particularly applicable to abstruse technical issues on which a ley

intervenor cannot be expected to make any contribution without expert

assistance. Where, as here, the issue is non-technical, adeance

designation of issues and witnesses is not so important. Weighing in

favor of CCNC on this factor is Mr. Runkle's past performance in this

case. On balance, we find that Factor 3 weighs about evenly, or tilts

slightly against CCNC. .
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(5) Broadenino Issues and Delay. Admission of this contention will

broaden the issues and it could delay completion of this proceeding.

From the present perspective, however, there is no reason to think that

it wil delay fuel loading, now scheduled for March 1986. Factor (5) is

similar to factor (4), about even or tilting slightly against CCNC.

Considered together, the five factors balance in favor of WB-3;

therefore we admit that contention, as revised by the Board. Discovery

is now open. Last day to serve interrogatories is May 1,1985. All

other discovery shall be completed by May 1.

Harassment. Mr. Eddleman has filed a motion for reconsideration of

our order of January 14, 1985, admitting a modified version of his

Contention 41-G. That contention, as submitted by Mr. Eddleman, would

have raised a broad issue concerning an alleged pattern of harassment of

employees to prevent them from, or to retaliate against them for,

raising safety concerns. Our modification put in contention the narrow

person-specific issue whether Cho Van Vo had been harassed for that

reason. It will be recalled that it was Mr. Van Vo's allegations last

fall which had prompted Mr. Eddleman's broad harassment contention. In

addition, the Board directed the Applicants to post a notice on the

site, inviting employees having knowledge of harassment related to

safety concerns to communicate with the Board on a confidential basis by

March 1, 1985. Two people accepted that invitation, and we discuss our

next step with their submissions in a moment.

.
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Our order of January 14 was accompanied by a fairly detailed

statement of reasons for adopting the approach we did. Order pp. 3-6.

We find nothing in Mr. Eddleman's lengthy motion for reconsideration to

change our minds. Without attempting to answer the motion line for

line, we have the following comments:

(1) The discussion of the Callaway, Byron and Catawba cases at pp.

2-3 is applied uncritically to this case, without any regard for

'

differences in the respective records.

(2) The claim of " additional assistance" from GAP is not entitled

to any weight in the absence of an affidavit from a GAP official

committing that organization to do particular things with specified

levels of resources. This is similar to what an expert must commit to

do under Factor 3 for the proponent of a late contention.

(5) Speaking more generally to factor (3) -- contribution to the

record -- Mr. Eddleman tells us that his efforts on a broad harassment

issue "will be greater than went into any past contention, in terms of

time devoted to it over the period available." Motion, p. 4. This does

not assure us of very much. From the Board's perspective, Mr.

Eddleman's contributions to this record have been uneven. Having

repeatedly bitten off more than any two people could properly chew --

despite this Board's cautions against over-extension -- Mr. Eddleman's

resources have been spread too thin much of the time. For example, at

various points in the fall safety hearing, it was obvious to the Board

that Mr. Eddleman was only preparing his cross-examination one day in

.
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advance, or less. We expect all parties to be better prepared than

that, and most are. Mr. Eddleman also tells us that he can " redirect

his resources to this contention" because "the only other work going on

right now is responses to summary disposition. Motion, p. 2. We

recently received a Notice of Appeal from Mr. Runkle and Mr. Eddleman,

stating their intention to appeal numerous environmental issues to the

Appeal Board. We expect that such appeals should occupy much of Mr.

Eddleman's available time in the next few months. In short, from the

" contribution to the record" perspective, our approach of looking first

at Mr. Van Vo's charges that he was harassed -- and not placing the

heavy burdens incident to a " pattern" contention on Mr. Eddleman at this

point -- is sound.

(4) The delay involved in differing courses of action cannot be

predicted precisely. We note, however, that Mr. Eddleman does not

appear to admit the possibility that Mr. Van Vo's complaints will prove

groundless and that no broader harassment contention will be admitted.

This omission skews his delay analysis.

(5) Mr. Eddleman's analysis of the Van Vo complaints leads him to

conclude that they "will require discovery comparable to that required

for the original contention 41-G." That is not correct. While it may

be necessary to look somewhat beyond the Van Vo charges to place them in
,

context, any hearing would focus on those charges, not on an alleged

pattern of harassment. Discovery would be similarly limited.

.



._ ___ _

.

.

- 11 -

(6) We do not agree with Mr. Eddleman's varicus criticisms of the

notice we directed the ' Applicants to post. The Board appreciates the

Applicants' report of compliance with our order. Response, p. 16. We

believe that our notice was calculated to get our message across to most

site workers. If Mr. Eddleman and/or GAP wished to take further steps

to convey that message, they were free to do so.

Mr. Eddleman's motion for reconsideration is denied.

The Board received two letters in response to our posted notice. A

copy of one of these letters, from Mr. Frank Peguese of Teachey, N. C.,

is attached for the parties' information. Mr. Peguese did not request

confidentiality and his letter otherwise clearly indicates his

willingness that his letter be made public. The author of the second

letter requested confidentiality and, in accordance with the terms of

our notice, that request will be respected to the extent practicable.

The Board is transmitting copies of both these letters to the

Commission's Office of Investigations (01) and asking that they be

included in the current 0I investigation of harassment at Shearon

Harris, as described in Director Hayes' letter to the Board of February

25, 1985. A copy of our memorandum of transmittal is attached. As

indicated in the Director's letter, that investigation should be

completed in late May or early June. When that completed investigation
i

becomes available to the Board, we will determine, in consultation with

the parties, what next steps should be taken.

In the meantime, we must consider next steps on the modified

version of Eddleman 41-G. Under the order of January - 14, 1985,

l
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discovery was to close on March 1. As that date approached, Mr. O'Neill

and Mr. Guild were in disagreement over the taking of Eddleman

depositions of certain CP&L employees. Mr. Guild suggested to the 1

Chairman that those disagreements be deferred, and discovery extended,

until after Mr. Eddleman's motion for reconsideration of 41-G had been

ruled upon. The Chairman agreed. Now that the reconsideration motion

has been denied, a telephone conference call is scheduled for Thursday,

March 21,1985 at 10 a.m. to include the Board, Mr. Guild, Mr. Barth and

Mr. 0'Neill. Anyone else wishing to be included should contact the

Chairman's secretary. This call will be on the record. It should

resolve all outstanding disecvery disputes and include a date for the

close of discovery. In addition, the Board will hear the parties' views

on whether we should proceed with the summary disposition process, or

await the result of the OI investigation.

The Applicants unopposed motion of January 31, 1985 for withdrawal

of designation of the Chapel Hill Public Library as a document

!
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depository is granted.

THE ATOMIC SAFETY AND LICENSING
BOARD

&- - p
ss L. Ke'llby, Chairm g

MINISTRATIVE JUDGE v

b- d . 1 M.

G'lenn 0. Bright /
ADMINISTRATIVE JUDGE

'f 4-
p' fr.es H. Carpenter /
ADMINISTRATIVE JUDGE

Bethesda, Maryland
March 13, 1985
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