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UNITED STATES OF AMERICA

NUCLEAR REGULATORY COMMISSION
,

BEFORE THE ATOMIC SAFETY AND LICENSING APPEAL BOARD

In the Matter of )

LOUISIANA POWER AND LIGHT COMPANY Docket No. 50-382
)

(Waterford Steam Electric Station, )
Unit 3) )

NRC STAFF RESPONSE TO JOINT INTERVEN0RS'
MOTION FOR LEAVE TO FILE SUPPLEMENTAL

MEMORANDUM IN SUPPORT OF MOTION TO REOPEN

The subject motion seeks to supplement Joint Intervenors Motion to

Reopen the Record II to litigate, among other matters, Louisiana Power

and Light Company's (Applicants') character and competence to operate the

Waterford Steam Electric StaHnn, Unit 3 (Waterford). For reasons set

forth herein, the NRC Staff opposes the motion.

BACKGROUND

Joint Intervenors' original Motion to Reopen the record was filed on

November 8, 1984. In an answer of November 30, 1984, the Applicant urged

that the motion be dismissed on jurisidictional grounds. 2_/ The Appeal

Board found that it had jurisdiction to consider the matter as the issues

-1/ " Joint Intervenors' Motion to Reopen the Record and to Admit for
Litigation Three Contentions Concerning Applicant's Quality
Assurance Breakdown and Lack of Character and the Competence to
Operate the Waterford Steam Electric Plan" (Motion to Reopen),
November 8, 1984.

-2/ " Applicant's Answer to Joint Intervenors Motion to Reopen the Record
and Admit Three New Contentions," November 30, 1985.

-
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urged in the Motion to Reopen had a sufficient nexus to remaining issues
'

in the proceeding concerning the adaquacy of the concrete basemat of

Waterford.SI The NRC Staff (Staff) sought clarification of this order
.

to indicate that the pending ;furisdiction of the Board only extends to

matters specifically relating to issues involving the basemat at

Waterford.SI This Board granted the Staff's motion in part, statirg in

regard to issues involving Applicant's management integrity (or

character):

For example, management integrity -- as discussed
in Joint Intervenors' motion -- cannot be given
reasnnable or fair consideration by reference to only
one part of the plant (the basemat) and in isolation
frem the arguments raised concerning other aspects of
plant management. Similarly, inquiry into quality
assurance in one area (e.g., basemat inspector
certification) may necessarily spill over into other
areas of quality assurance performance. _Perhaps after
our merits review of loint Intervenors' motion is
completed, the various issues raised by both motions
will appear more distinct and severable. We may then
decide to terminate our consideration of matters
genuinely unrelated to the basemat motion and possibly
refer them to the Director Nuclear Reactor Regulation
for resolution. For the sole present purpose of
determining whether we should even entertain the motion,
however, we cannot ngy draw such clear distinctions.
fFootnotes omitted)

The Motion to Reopen itself has not yet been acted upon.

.

-3/ ALAB-792, 20 NRC 1585(1984); ALAB-797, 21 NRC (January 17,
1985), at 1.

i
-4/ "NRC Staff's Motion For Clarification and/or Reconsideration of

Appeal Boards Memorandum Dated December 12,1984(ALAB-792),"
December 24, 1984.

5/ ALAB-794, 21 NRC (January 17, 1985) at 4.

i
l



-3-

fheApplicantandtheStaffalsofiledresponsesopposingtheMotion

to Reopen on its merits 5/. On January 28, 1985, the Joint Intervenors
'

filed a motion for leave to reply to those responses, accompanied by the
,

reply.1/ The Applicant replied to that Fotion on February 1, 1985. EI

This Appeal Board by Order of February 13, 1985, while not ruling on

whether to allow Joint Intervenors leave to file a reply, granted the NRC

Staff leave to file a response to the reply, in the event the Appeal

Board were to accept the Joint Intervenors' reply. 9/ On February 28,-

1985, the Staff filed that response. El The Joint Intervenors, on

February 25, 1985, filed the subject motion to supplement its November 8,

1984, Fotion to Reopen the record to raise new matters in regard to

Applicant's character and competence and memorandum detailing four

-6/ " Applicant's Answer to Joint Intervenors' Motion to Reopen the
Record and Admit Three New Contentions", November 30, 1984; "NRC
Staff's Response to Joint Intervenors' Motion to Reopen the Record
and to Admit for Litigation Three Contentions Concerning Applicant's
Quality Assurance Breakdowns and Lack of Character and Competence to
Operate the Waterford 3 Steam Electric Plant" and " Joint
Intervenors' Motion for a Protective Order," December 21, 1984.

.

-7/ " Joint Intervenors' Motion for Leave to File Reply to Applicant and
NRC Staff's to Joint Intervenors' Motion to Reopen, January 25,

l
- 1985; Joint Intervenors' Reply to Applicant and NPC Staff's

Responses to Joint Intervenors' Motion to Reopen," January 25, 1985.

-8/ " Applicant's Answer in Opposition to Joint Intervenors' Motion for
Leave to File Reply," February 1, 1985.

9_/ Order, February 13, 1985.

-10/ "NRC Staff's Further Response Pursuant to the Appeal Board Order of
February 13, 1985," February 28, 1985.

.
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additional matters which they claim reflect the Applicant's character and
'

competence. E

DISCUSSION.

The NRC Staff opposes the subject motion to supplement the Motion to

Reopen on the grounds that no good cause exists for this supplement, that

the matters raised have no nexus to the remaining issues in this proceeding

concerning the concret basemat, and that the matters set forth in the

motion are not shown to have any probative value so as to require their

consideration upon Joint Intervenors' Motion to Reopen the record on

Applicant's character and competence.

1. Before addressing the lack of nexus between the matters in the

subject motion and the remaining issues'in the case involving the

concrete basemat and the lack of probative value of each of the four

individual matters set forth in the Joint Intervenors' memorandum, it

should be noted that the entire motion is largely predicated upon ~

newspaper reports of allegations and upon surmises. The Appeal Board, in

the context of this case, has cautioned against the use of newspaper

reports to support allegations. Louisiana Power & Light Co. (Waterford

Steam Electric Station, Unit 3), ALAB-753, 18 NRC 1321, 1330 n.16 (1983).

This is particularly true here where the newspaper articles in many cases
' do not even purport to report fact, but only allegations and conjectures.

The Commission has cautioned against the acceptance of bare allegations

'-11/ " Joint Intervenors' Motion for Leave to File Supplemental Memorandum
in Support of Motion to Reopen," Feburary 25, 1985; " Joint
Intervenors' Memorandum in Support of Joint Intervenors' Motion to
Reopen" (Memorandum) February 25, 1985.

!

!
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to su[part the reopening of a record. Pacific Gas & Electric Co. (Diablo

Canyon Nuclear Power Plant, Units 1&2), CLI-81-5, 13 NRC 361, 362-63

(1981). There is no cause to allow supplementation of the Motion to
,

Reopen the record on these bare allegations and conjectures.

2. The four new matters which Joint Intervenors seek to raise

concern issues of Applicant's character and competence as purportedly

reflected in (1) an alleged misrepresentation to the SEC, (2) a speech

by the Applicant's Senior Vice-President to a Rotary Club, (3) a power

outage suffered by some of Applicant's customers on January 21, 1985, and

(4) a lack of independence of Applicant from its parent company. E

These new matters do not have the requisite nexus to the remaining issues

in this proceeding concerning the adequacy of the concrete basemat to be

considered. This Board stated in this proceeding that perhaps after it

completes its review, "various issues raised by the motion

[ Motion to Reopen] will appear more distinct and severable", and it "may

then decide to terminate [its) consideration of matters genuinely unrelated

to the basemat motion. . ." ALAB-797, at 4. It further stated that it

"cannot now draw such clear distinctions". Id. Such clear distinctions

can, however, be drawn as to the four supplemental matters Joint Intervenors'
.

now raise. They do not have a " reasonable nexus" or "a rational direct link"

to the basemat issue. See, id. at 3, citing Virginia Electric & Power Co.

(North Anna Nuclear Power Station, Units 1 & 2), ALAB-551, 9 NRC 704,707(1979);

Florida Power and Liaht Cc. (St. Lucie Nuclear Power Plant, Unit No.1),

-12/ " Joint Intervenors' Mesiorandum in Support of Joint Intervenors'
Motion to Reopen" Feburary 25, 1985.
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ALAB-[79,11NRC223,226(1980). No nexus to the basemat issue appears on
'

the face of these new matters and the Joint Intervenors have detailed

none. They thus must be summarily rejected as not related to the.

concrete basemat issues. Id.

3. None of the four matters set forth in the subject motion to

supplement the Motion to Reopen has such probative value as to require

its consideration in relation to Applicants' character and compentence.

The first matter with which Intervenors seek to supplement their Motion

to Reopen concerns an alleged misrepresentation to the Securities and-

Exchange Commission (SEC) by New Orleans Public Service, Inc. and Middle

South Utilities, Inc., involving a claim of the City of New Orleans that

the City's permission was required before New Orleans Public Service,

Inc. could offer securities for sales. Leaving aside the question of the

relevance of this matter to this proceeding, it does not appear there was

any misrepresentation. Joint Intervenors attached as Exhibit IA to the

subject Motion an SEC Form U-1, filed with the SEC, to support its

averment of a misrepresentation to the SEC. The Joint Intervenors did not

file or refer to Exhibits F-1, F-1(a) and F-2 which were referenced in

and filed with Form U-1 (see p.9 thereof). See also affidavit of Dennis
.

M. Crutchfield, March 12, 1985, attached hereto, 14A. The Applicant in

itsanswertothesubjectmotion13/,statesthatithasannexedcopies

of these exhibits attached to the SEC Form U-1 filing. These SEC;

,

--13/ " Applicant's Answer to Joint Intervenor's Motion for Leave to File
Supplimental Memorandum and Response to Supplimental Memorandum,"
February 28, 1985.

.

I
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'

exhibits show that the position of the City of New Orleans was not

hidden, but was revealed to the SEC. Further, it appears from an SEC'

Memorandum Opinion and Order attached to the Applicant's Answer that the
,

SEC not only knew about the City of New Orleans' claim that it could

regulate the issuance of the securities involved in that proceeding, but

that the SEC ruled upon that claim. See Applicant's Exhibit 7, at 7. E

The second matter concerning which the Joint Intervenors seek to

supplement their Motion to Reopen is based upon a newspaper account of a

statement of Applicant's Senior Vice President for Nuclear Operations,

Roth S. Leddick, at a Rotary Club luncheon. See Joint Intervenors'

Exhibit 2. It is indicated in that newspaper article that Mr. Leddick

stated at the luncheon that the public's concern about nuclear accidents

led to an increase in safety regulations and this was the cause of

increases in cost and delays at Waterford. It is also reported that he

stated that delays at Waterford were caused by NRC investigations into

complaints about safety standards violations, and that these

investigations cost the Applicant $150 million, but did not make the

plant safer. On this basis the Joint Intervenors surmise that

Mr. Leddick is unwilling to acknowledge NRC regulation as more than a
.

waste of time and that he will not have a willingness and desire to carry

-14/ This SEC opinion was issued just seven days before Joint Intervenors
filed the subject motion, and so Intervenors might not have known of
the opinion and had no obligation at that time to bring it to the
Appeal Board's attention. See Public Service Co. of Oklahoma (Black
Fox Station, Units 182), AL F 505, 8 NRC 527, 532,
reconsideration denied ALAB-508, 8 NRC 559, 564-5 (1978). However,
SEC Form U-1, and Exhibits F-1, F-1(a) and F-2, appear to have been
filed with the SEC on December 21, 1984.

i
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out NRC programs. Memorandum at 3. This is a non sequitur. See

affidavit of Dennis M. Crutchfield, March 12, 1985, attached hereto, 14B.

These conclusions do not flow from the matters reported in newspaper

articles. Such conjectures do not lend support to Joint Intervenor's

Motion to Reopen the record. See Pacific Gas & Electric Co., CLI-81-5,

13 NRC 361, 362-363 (1981). The Motion to Reopen should not be

supplemented to include this surmise. -

The next matter upon which Joint Intervenors wish to supplement

their Motion to Reopen the record on Applicant's character and competence

is premised upon a loss of power suffered by some customers of the

Applicant on the morning of January 21, 1985. Again leaving aside any

question of the relevance of this to whether Applicant has the character

and competence to receive an NRC license, the press release of the City

Council of the City of New Orleans, which Joint Intervenors apparently

rely on to show an issue with regard to the loss of power, does not even

talk of any fault on the Applicant's part. Joint Intervenors' Exhibit 3.

It merely reports the black-out and the hiring of engineers to investigate

it. Id. Similarly the engineers "Second Report on Loss of Electric Power

in City of New Orleans on January 21, 1985" submitted to the City Counsel
.

particularly states that no conclusions have been reached in regard to the

cause of the loss of power. (This report is attached between Exhibits 9 &-

10 annexed to Joint Interverors' Motion). Again, no basis exists from

the facts set forth by the Joint Intervenors to suppose that the loss of

power was caused by deliberate acts or by mismanagement, and to allow the

Motion to Reopen the record on Applicant's character and competence to be

i

'

|
|
|
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supplemented in regard to this matter. See affidavit of Dennis M.

Crutchfield, March 12, 1985, attached hereto,14C.

Lastly, is Joint Intervenors' claim that fliddle South Utilities.

controls the Applicant, Louisiana Power & Light Co., and thus it cannot

be assured that Applicant's management will follow NRC regulations and

ensure that Waterford is safely operated. A licensee does not have a

j choice of whether to follow NRC regulations to see that plant is safely

operated. It is required to do so as a matter of law. Atomic Energy
'

Act, as amended, g 183, 42 U.S.C. 9 2234. Phether Middle South Utilities

may or may not have influence over the Applicant in other areas is not

material to Applicant's duties to follow NRC regulations. E l See

affidavit of Dennis it. Crutchfield, March 12, 1985, attached hereto, f4D.

No basis exists to reopen the record to consider these matters.

CONCLUSION

For the foregoing reasons, no basis appears to allow Joint

Intervenors to supplement their Motion to Peopen the record or to

.

.

-15/ Further, an examination of the newspaper article on which this
ground to supplement the Motion to Reopen the record is based shows
that the existence of the purported threat premising the motion was
denied by the one who is said to have been threatened as well as by
the one who purportedly made the threat. See Joint Intervenors'
Exhibit 10. Again, no basis exists to add newspaper conjectures to
NRC proceedings.

.
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consider any of the matters set forth in the memorandum attached to that

motion.

Pespectfully submitted,-

! & .M
Edwin J eis
Assist nt Chief Hearing Counsel

Dated at Bethesda, Pfaryland'

this 12th day of ifarch, 1985
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