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UNITED STATES OF AMERICA
NUCLEAR PEGULATORY COMMISSION

AT0f1IC SAFETY AND LICENSING B01.RD

Before Administrative Judges; 'e.N -8 Pi2:22
Sheldon J. Wolfe, Chairmart'

Dr. Jerry R. Vsline
Dr. George A. Fergusonr g E { % y

9: Mce

In the Matter of
MPC Docket Nos. 50-338 OLA-1

''VIRGIllIA ELECTRIC AND 50-339 OLA-1
POWER COMPANY

83-481-01 LA)
l

(ASLBP Docket No.
= (North Anna Power Station,

Units 1 & 2) ) January 7,1985
)

MEMORANDUM AND ORDER
(Ruling On' Motions For Partial Sumary Disposition)

MEMORANDUM

A. Background

On July 3, 1984, the Staff issued its Safety Evaluation Report,

Finding'of No Significant Impact and its Environmental Assessment (EA).

Pages 27 and 28 of the EA reflect the following:

The environmental impact of the transportation activity
associated with the proposed transshipment of spent fuel from
Surry to NAPS is within the scope of Table S-4 in 10 CFR 51.5?
and therefore need not be addressed on a site-specific basis.
The following Table compares pertinent parameters for the proposed
' transshipment from Surry to North Anna with the parameters used-

in WASH-1238 (Ref. 1) for calculating the environmental impacts
contained in Table S-4. c
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Proposed

Transshi3 ment
Parameter WASH-1238 (Ref. 1) (Surry to 1 orth Anna)

No. of shipments
for two units 120 40(Ref.4)
Decay (cooling)
time before
shipment 150 days 730 days (Ref. 2)

Distance shipped
(one way) 1,000 miles 177 miles (maximum)

159 miles (preferred''

route) (Ref. 3)

Shipment duration 3 days 4 hr. 20 min. (maximum)
(Ref. 3)

Stops Refueling; rest None required

Comparing the proposed transshipment with the parameters used in
WASH-1238, the radiological impact would be less by (1) a factor of
3 for number of shipments, (2) a factor of about 2.5 for decay time
(see letter dated November 7, 1983, from C. V. Parks, Union Carbide
Corporation, Nuclear Division, to R. H. Odegaarden, NRC, Reference
5), and (3) a factor of about 6 for distance shipped which gives a
total reduction by a factor of about 45. It is noted that no
credit is taken for shorter shipment duration or fewer stops. From
these comparisons, the staff concludes that the radiological impact
on the environment would be less by a factor of at least 30 than
that shown in Table S-4 and accordingly, the impact would be well
within the scope of Table S-4.

At page 30 of the EA, that Staff concluded that this proposed

action of transshipping spent fuel from Surry to North Anna involves "no

significant change in types or significant increase in the amounts of

any effluents that may be released offsite and there is no significant

increase in individual or cumulative occupational radiation exposure."

Therefore,-the. Staff determined, pursuant to~10 CFR 51.31, that an
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environmental impact statement (EIS) need not be prepared with respect

to Applicant's proposed action to transship 500 Surry spent fuel

assemblies from the Surry Power Station, Units 1 and 2, to the North1

Anna Power Station, Units 1 and 2.
7

During the supplemental 6 2.751a special prehearing conference held

on Septenber 7,1984, the Board heard, inter alia, oral argunents upon

the admissibility of Concerned Citizens of Louisa County's (CCLC)

. Contentions 1, 3 and 5. In light of CCLC's arguments, the' Board

requested that counsel for the Applicant, the Staff and CCLC submit
i

; briefs as to whether there have been any licensing board, appeal board,

Commission, and federal court rulings on the question of whether Table
t

S-4 applies only in construction permit proceedings or whether that
n

Table is applicable also in operating license amendment cases. Counsel

were directed to file these briefs simultaneously by September 21, 1984.

t and were-advised that, within five days thereafter, any counsel could

respond to the initial briefs of other counsel. See Order of
'

September 13, 1984 (unpublished).

After the submission of the aforementioned briefs, in the

Memorandum and Order of October 15, 1984, 20 NRC __, the Board recast

-CCLC's Contentions 1, 3 and 5, and admitted Consolidated Contention 1

- which reads as follows:
,

The Staff's Environmental Assessment-is inadequate and am
~ Environmental Impact Statement should be prepared. ,The bases for 7
this contention are two-fold. First, the Environmental Assessment,
in relying upon the inapplicable values in Table S-4, did.not

. evaluate the probability and consequences.of accidents occurring
!- -during the transpo.rtation of' spent fuel casks from the .Surry,
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Station to the North Anna Station or which might be occasioned by
acts of sabotage or by error of Applicant's employees in preparing
the casks for shipment. Second, contrary to the National
Environmental Policy Act, 42 U.S.C. 4332(2)(E), consideration was
not given to the alternative method of constructing a dry cask
storage facility at the Surry Station which is feasible, can be
effected in a timely manner, is the least expensive and safest
method for at least 50 years, and can be used on or offsite.

In a letter dated November 16, 1984, the parties requested that,

pursuant to 6 2.749, the Board should proceed to rule on the issue of

the applicability of Table S-4 as posed in CCLC's Consolidated
,

Contention 1, and that the Board treat the previous submissions as being

motions for partial summary disposition.

B. Discussion
a

In substance, CCLC argues that the EA is inadequate and thus that

instead the Staff should have prepared an environmental impact statement

(EIS) analyzing the environmental impacts of the transshipment of spent

fuel from Surry to North Anna. As its first reason for urging that the

EA is inadequate, CCLC asserts that Table S-4 is inapplicable because

(1) 10 CFR $ 51.52 merely reflects that Table S-4 values are to be

utilized in the Staff's EIS at the construction permit stage and 10 CFR'

f 51.53 reflects that Table S-4 is to be discussed in the EIS at the

operating license stage only to the extent that the environmental

impacts of the transportation of spent fuel differ from those discussed

in the EIS or contain new information not discussed in the EIS prepared

in connection with the construction permit, because (2) 10 CFR 6 51.30 -

does not expressly provide for the utilization of Table S-4 in an EA,

and because (3) this is an operating license amendment case.. However,-

p. - ~:1
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we agree with the Applicant's and the Staff's position. Table S-4 is a

generic rule and the Commission's Statement of Consideration, 40 Fed.

Reg. 1005, 1008, (1975), states that ". . . the purpose of this

proceeding is to quantify the associated environmental impact of

transportation of fuel and wastes under an existing set of circum-

stances." There is nothing in Table S-4, in the Statement of

Consideration, or elsewhere in 10 CFR Part 51 which states that this

Table shall not be utilized within environmental assessments in
.

operating license amendment cases. To infer such a preclusion is truly

cutting the legal ham too thin - it does not make sense to urge

arbitrarily that Table S-4 values are to be considered within

environmental impact statements at the construction permit stage, and

within_ environmental impact statements at the operating license permit

stage.(under certain circumstances) but that those values cannot be

considered within environmental assessments at the operating license

amendment stage. Indeed, such an argument produces an absurd result.

The absurd result would be that while the Staff must use the generic

"short cut" provided by Table S-4 in a proceeding where significant

environmental effects are presumed to be involved and the preparation of

an EIS is therefore required, the Staff must conduct an entirely

original, site-specific environmental review in a proceeding where no

significant environmental effects appear to exist and an EA is prepared.
.

Moreover, we construe 5 51.30 as implicitly authorizing the preparation '

of an environmental assessment at the operating license amendment stage
-- .
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to briefly discuss the environmental impacts of the transportation of

spent fuel as set forth in Table S-4 Finally, there is no reason to

conclude that the validity of the numerical values of environmental

. impacts in Table S-4 is somehow dependent on the procedural stage of

licensing.

Second, CCLC argues that said Table may be used only as a

cost-benefit tool but that in this case no cost-benefit analysis has

been nor will be attempted. Idhile the Commission's Statement of

-Consideration, 40 Fed. Reg. 1005 (1975), does speak of " cost benefit

analyses," 10 CFR Part 51 does not state that the Table is to be used

merely to balance the costs versus the benefits; indeed, 6 51.5?(a)(6)

states that the values in the Table represent the contribution of the

transportation to the environmental costs of licensing the reactor.

Again we conclude that the intervenor is merely engaging in a legal

exercise. Certainly, CCLC has no cause for complaint that benefits were

not analyzed to balance against and possibly offset any environmental

costs.

Third, CCLC argues that, in an analogous case, the Staff never

claimed that_ Table S-4 applied and indeed prepared an extensive

environmental assessment of the proposed amendment. It also asserts

that in that case, neither the Licensing Board nor the Appeal Board

suggested that S A ha'd any application. Having read the cited case
.

of Duke Power Company (Amendment to Materials License SNN-1773-

Transportation of Spent Fuel from'Oconee Nuclear Station for Storage at'

. .
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McGuire Nuclear Station), LBP-80-28, 12 NRC 459 (1980), rev'd. ALAB-651,

14 NRC 307 (1981), we conclude that the cited case is not analogous to

the instant one. We agree with the Staff that the facts in the Duke

Power case were different and thus that Table S-4 was inapplicable. In

the Oconee-McGuire case, the proposed transshipment called for 300 truck

. shipments of spent fuel in a one year period (LBP-80-28 at 489) whereas

the Surry-North Anna transshipment proposed only calls for 40 truck

loads of spent fuel per year (EN at 27). Fbreover, the number of annual
,

truckload shipments of spent fuel involved in the Oconee-McGuire

proposal was considerably more than the number of truckload shipments

(60 truckloads per reactor per year) used in the generic analysis that

formed the basis for Table S-4 (Wash-1238 Table llat 6). The Staff

points out that there is another difference between the two proposals. .

The Staff's environmental impact appraisal in the Oconee-McGuire case

reflects that the burnup of fuel shipped shall be no greater than 36,000

MW days per metric ton. However, in the letter of November 16, 1984 to

the Board, VEPCO and CCLC agreed inter alia that the Applicant has

represented to the NRC by letter that, if authorization is granted for

the storage of Surry fuel at North Anna, VEPC0 will not ship any fuel

to North Anna from Surry that has a burnup level in excess of 33,000

MWD /MTU. Thus, the burnup of fuel shipped from Surry to North Anna
,

will not exceed 33,000 MWD /MTU and will meet the requirement of
.

'

5Sl.52(a)(3).
,

,
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ORDER

For the reasons stated above and because there is no genuine issue

as to any material fact, we conclude as a matter of law that the Staff's

Environmental Assessment properly relied upon the values in Table S-4

Accordingly, we grant the Applicant's and the Staff's motions for

partial summary disposition and deny CCLC's motion for partial sumary

disposition. CCLC's Consolidated Contention i shall now read as

'follows:

The Sta#f's Environmental Assessment is inadequate and an
Environmental Impact Statement should be prepared. The bases for
this contention are two-fold. First, the Environmental Assessment
did not evaluate the probability and consequences of accidents
occurring during the transportation of spent fuel casks from the
Surry Station to the North Anna Station which might be occasioned
by acts of sabotage or by error o# Applicant's employees in
preparing the casks for shipment. Second, contrary to the National
Environmental Policy Act, 41 U.S.C. 433?(?)(E), consideration was
not given to the alternative method of constructing a dry cask
storage facility at the Surry Station which is feasible, can be
effected in a timely manner, is the least expensive and safest

i method for at least 50 years, and can be used on or offsite.
|
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LICENSING BOAPD
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Sheldon OWolfe,'Cf1 irman
ADMINISTRATIVE JUDGE;
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T. Jerrf R. Kline

TRATI'/E JUDGE
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Dated at Bethesda, Maryland
this 7th day of January, 1985.
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