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UNITED-STATES DISTRICT COURT
'

FOR THE DISTRICT OF COLUMBIA
FILED

.

APR 25 E84MARIO M. CUOMO, Governor of :
the State of New York,

n d'' 8 JAMES F. DAVEY, Clerk'

Plaintiffs, **

'

Civil Action No. 84-1264y,

UNITED STATES NUCLEAR :
REGULATORY COMMISSION,

-

g g. ,

Defendants.g :

MEMORANDUM OPINION

Plaintiffs, the Governor of the State of New York and

the county of Suffolk, bring this action to enjoin the .

,

commencement of hearings before an Atomic Safety and

Licensing Board (Licensing Board) of defendant, the U.S.i

.

Nuclear Regulatory Commission (NRC or the Commission),;-

concerning the proposed low power operation of the shoreham ,

Nuclear Power Station. The owner of the Shoreham facility,

the Long Island Lighting Company (LILCO), intervened as a ,

defendant. The hearing, scheduled to begin on April 24,'

1984, is to evaluate LILCO's proposal to operate Shoreham ,

without an onsite emergency electric power system.

On March 20, 1984, LILCO submitted to the NRC its i

.
proposal to operate the Shoreham plant at low power without

. |
,

.

.
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The NRC's Chiefan onsite , electric' power system.
Administrative Law Judge created a new Licensing Board on,

,

March 30, 1984, to hear and decide LILCO's request. After
,

oral argument, the Licensing Board established on April 6, -

; .

| 1984, an expedited procedural schedule for the low power
! license hearings. The schedule provided for discovery from
'

April 6 to April 16, 1984; issuance of an evaluation of the
,

proposal by NRC staff on April 19, 1984; filing of '

i

plaintiffs' testimony on April 20, 1984; and the hearing on
i

f April 24, 1984. Further, the Licensing Board mandated that

the hearing be concluded by May 5,1984. In response to*

a

plaintiffs' request for reconsideration of its expedited
hearing schedule, the Licensing Board, on April 20, 1984,

I' refused to alter or vacate its order. Plaintiffs then
!

appealed to the Commission to overturn the expedi-ted
,

schedule, but 'the Commission, on April 23, 1984, refused to j

i

! alter the scheduling order. On the same day, plaintiffs
-

I
'

|
filed this action, and the Court heard argument from all

,

!'
<

J parties on plaintiff s' application for temporary relief.

|
Plaintif fs maintain that the Licensing Board and the

|
Commission have violated procedural due process by

f establishing an expedited schedule under which it is ;

i
impossible for plaintiffs to prepare their case.!

\
| specifically, plaintiffs assert that seventeen days is;

insufficient time in whic'h to complete discovery, retain |
' )

experts, and prepare expert testimony with respect to a ;

i i

! |

! !
2 |

'
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proposal that has neither been suggested by a license
' applicant nor . evaluated in a licensing proceeding in the
r

.

history of civilian nuclear power generation. Fur ther ,

I plaintiffs argue that the expedited hearing would not have
been scheduled but for improper actions of the Chairman of

*
.

th's. commission and the financial condition of LILCo.4

Defendants assert that the Court does not have

jurisdiction to issue tamporary. equitable relief in this case
because the agency action is not final and plaintif fs''

9objections can be reviewed following the decision of the
,

Licensing Board. In the alternative, defendants maintain

that if a court has jurisdiction, this action would properly
4

be before the Court of Appeals pursuant to 42 U.S.C. .

, , ,

| 5 2239(a) (1976). In addition, defendants assert that the

schedule does not deprive plaintiffs of due process', and
1

irreparable harm would not result from a denial of the

requested relief.

It is well established that " judicial intervention in

uncompleted administrative proceedings, as distinguished fromi

judicial checking by statutorily-established method off
.

:
review, must remain very much the exception rather than the

1 s
iNader v. Volpe, 466 F.2d 261, 268 (D.C. Cir. 1972).:

rule." i

See Gulf oil Corp, v. U.S. Department of Eneray, 663 F.2d I !I

t ,

296, 312 (D.C. Cir. 1981): Association of National
1

|
Advertisers, Inc. v. Federal Trade Commission, 617 F.2d 611,

621-22 (D.C. Cir. 1979). The narrow exception to that rule ,
.

i
.

.
,

.

'

,

3
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; is that "a party may bypass established avenues for review

within the agency only where the issue in question cannot be'

,

! raised from a later order of. the agency, . . . or where the

agency has very clearly violated an important constitutional
! or statutory right." Sterlino Drue Inc. v. Federal Trade

Commission, 450 F.2d 698, 710 (D.C. Cir. 1971) (citations
,

| omitted). See Fitzoerald v. Bamoton, 467 F.2d 755, 768 (D.C.

Cir.1972);' Amos Treat & Co. v. securities and Exchance
!
j' Commission, 306 F.2d 260, 267 (D.C. Cir.1962) . Contrary to
4
,

| defendants' principal argument that Federal Trade Commission
4

|
v. Standard 011 Co. , 449 U.S. 232 (1980), deprives this court

i

of jurisdiction, that case does not preclude a finding of

| jnris' diction if a constitutional right has been violated. In -

contrast to the instant case, plaintiff in Standard Oil did
i

not allege any constitutional violations but only statutory

violations. 449 U.S. at 235. Standard Oil can also be

distinguished' from this case on the same grounds that it was

distinguished in Gulf Oil, 663 F.2d at 311. As in Gulf 011,*

plaintif f s herein do not seek an order requiring withdrawal
of LILCO's proposal or challenging the necessity of a hearing

on the proposal, but they seek judicial assistance'"in

getting the proceeding tried f airly." Id.

To come within the purview of Amos Treat, plaintiffs
.

must demonstrate something more than a mere procedural

irregularity, subject to review upon the whole record at the
conclusion of the proceeding; the asserted infirmity must be

.

4
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fundamental. 306 F.2d at 265; Fitzcerald, 467 F.2d at 769.

Although the exact boundaries of due process are fluid and

defy a bright-line test, procedural due process at the very
least requires that quasi-judicial proceedings provide a fair

hearing. Amos Treat, 30.6 F."2d at 263. With respect to

agency adjudiciations, due process could be said to mandate.

" fair play." 3d. at 264.
~ The expedited hearing schedule threatans to make

plaintif fs' participation in' the administrative proceeding
#meaningless because of the lack of time for effective

preparation. Plaintiffs have presented serious allegations

of constitutional violations and have sufficiently

demonstrated that their allegations may support the Court's
s

jurisdiction under the Amos Treat exception. It appears that -

the discovery period permitted by the Board has precluded

plaintiffs from preparing for the' hearing on LILCO's unique
and technically complex issue. When parties to an action are

not permitted to prepare their case, the fundamental f airness
of the administrative process is called into question. As

did the Court in Amos Treat, the Court in this case finds

that ,

;. ~

t elnough has been said to demonstrate the
basis for our conclusion that an

/administrative hearing of such importance and
vast potential consequences must be' attended,
not only with every element of fairness but
with the very appearance of complete f airness.
Only thus can the tribunal conducting a
quasi-adjudicatory proceeding meet the basic
requirements of due process.

.

o

I

_ _ _ _ _ _ _
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306 F.2d at 267.
For relief to issue, the Court must determine that

plaintiffs have satisfied the four-fold test for injunctive
I relief articulated in Virginia Petroleum Jobbers Association

v. Federal ' Power Commission, 259 F.2d 921, 925 (D.C. Cir.

'.95 8 ) . See Washington Metropolitan Area Transit commission

v. Boliday Tours, Inc., 559 F.2d 841, 843 (D.C. Cir. 1977)

[ hereinafter cited as WMATC). The Court must find either
t

that plaintiffs demonstrated probable success on the merits

or presented a " serious' legal question" and the balance of

.the equities favors granting relief. National Association of
i

-

Farmworkers Organizations v. Marshal, 628 F.2d '604, 616 (D.C.
i

.

Cir. 1980) ; WMATC, 559 F.2d at 8 43-44. The Court'in WMATC

emphasized that the preventive nature of the requested relief:

( permitted the court some discretion in finding that plaintiff'

would succeed on the merits:
i

|
An order maintaining the status quo is~

appropriate when a serious legal question is
i presented, when little if any harm will

befal.1 other interested persons or the public
and when denial of the order would inflict,

irreparable injury on the movant. There is|

substantial equity, and n'eed for judicial
protection, whether or not movant has shown a
mathematical probability of success.

,

559 F.2d at 844. In thi.s case, plaintiffs have raised
serious questions concerning the prcpriety of the decision to

.

f expedite the hearing on LILCO's proposal to such an extent ,

,

A
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that interested parties cannot be fairly heard. The-

underlying reasoning of the Licensing Board has been
,

sufficiently called into question by plaintiffs to sustain

temporary relief if warranted by the other criteria.;

'

! As previously discussed, meaningful participation in

| the administrati've proceeding by plaintiffs has been
'

| precluded by the limited discovery period. From the evidence

available at this early stage of the case, it appears that
,

[ the procedural due process rights of plaintiffs have been
:

compromised by the expgfited schedule. If so, such a denial

of due process constitutes irreparable harm. Amos Treat, 306

F.2d at 267; Neublein, Inc. v. Federal Trade Commission, 539

F. Supp. 123, 128 (D. Conn. 1982). Granting relief in this

case will not harm defendants or any other interested party.>

No party to this action alleged that any harm would result -

,

from staying the commencement of the hearing pending a!

hearing on the motion of plaintiffs for preliminary

| injunction.

The public interest is furthered by a careful and full

adjudication of LILCO's proposal for a low power -license; noi

| benefit can result from an unfair hearing on this proposal.
t

With the potential consequences'of the administrative*

i

decision being so great, the public will be served if
I

defendants are permitted to adequately prepare their
i

| positions concerning LILCO's proposal. Further, the public
,

-
.

,

t

7-
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interest will benefit if the administrative proceeding is
,

conducted fairly.
'

Since plaintiffs have raised a substantial legal
.

question regarding the propriety of the hearing schedule,
and have demonstrated irreparable injury, and since the-

balance of the equities favors preserving the status quo

pending a determination on the preliminary injunction, the

Court will grant the motion of plaintiffs for a temporary
!

restraining order.

An Order consistent with this Memorandum Opinion will

issue.
.

b 6xJJ & M4ett/
. NORMA TOLLOWA ' OHNSON

UNITED STATES TRICT JUDGE

~

DATED: April 25, 1984

.

I

i
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA'

,

FILED
MARIO M. CUOMO,' Governor of a ggg

-the State of: New York,
g G. , - -

JAMES F. DAVEY, Clerk*

Plaintiffs, a-
.

v. : Civil Action No. 84-1264

UNITED STATES NUCLEAR :
REGULATORY COMMISSION,
g g. , a

*
Defendants.

ORDER

- .

* ~ ~ ' Upon consideration of the Application of plaintiffs for- .-

- a temporary restraining order, and upon consideration of all

matters in support and opposition thereto, including oral

argument before the Court, it is this 8 4 day of April,
1984,

!ORDERED that defendant the United States Nuclear

Regulatory Commission and defendants Nunzio J. Palladino,

Marshall E. Miller , Glenn O. Davis , and Elizabeth B. Johnson
,

be, and they hereby are, jointly and severally restrained and
#

enjoined from further convening, participating in, proceeding
with, or authorizing any hearings before the Atomic Safety

and Licensing Board pertaining to the supplemental motion of

Long Island Lighting Company for a Low Power Operating ,

,

.
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License in the proceeding styled In the Matter of Iono Island

Lichtino Company , Docket No. 50-322-) L-4 (Low Power) , or

otherwise for a " period of ten (10) days from the date of this

order or pending the hearing on the motion of plaintiff for a

preliminary injunction, whichever first occurs.
Entered this off M day of April, 1984, at /4 '84 * *>' ,

e

y _

] NORMA HOLLOWJVYf JOHNSON
UNITED STATES ITISTRICT JUDGE

.
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