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Encrgy b;:;czrtnient b
Is Waking an Effort
To Save Shoreham

By MATTHEW L. WALD
‘Spesal w The New York Tunes

i WASEINGTON, April 21 — The Fed-
' eral Depertment of Energy is involved
| in intense negotiations aimec at saving

the Shoreham nuclear piant on Long Is-

\und, according o documents chtained
" bw & Kouse stbeommitiee.

" The department, according to these

gocuments, is seeking a way for the
| Federal Government to Jend its legal

agthority 1o tbe Long Isiand Lighting
| Company’s plan for the company 10|

| evacuate the area around the piant in,

G~vernment becauce of technical prod-
Jerns a2 questions About the legal ac-

"m that would \Ilul“)' N!
ml by Moﬂmb.
.. Seeking Solution by Friday

The documents indicate that g
Energy Depertment, which fzvors
| gneration of Shoreha , is seeking to
| gevelop some solution by Friday, when
| Lileo faces a major financial hurdie.

| The department has been engaged in
| intereive comsultations with the Fed-

falisd an evaluztion by the Federal .,

ity to take such ﬂqts.\s activating
emerpency sirens, direciing traflic,

Three-Mile Isl ® {
1979, iS5 the bocy that wiy WY;
bave to decide whether the steps laken |
at Shoreham are adequate to ec
public safetv.The commission al-
ready decided that emergency plan-

2 is not peeded for a low-power test.

. blackout a1 the site last weeekend.

‘| abruptly that it had not hadi time 1o pre-
pare {ts case. R

in the area of Shoreham, which s 55
roies eest of Msnbatian oon the North
Shureo! Leny Lsland.

The compan) has bruugtat in altermna-
tive equipment (o PTOVIGE. emergency
power, Eut thit did noi pre\weni 8 Lrans-
mission line feilure fromm Causing &

The accrlerated hedring:, to deter-
mine whether Shorebam s:hould be al-

lowed a license: for »
are sched 10 beginon ~ 1
Friday, however, Smﬂo&m a

petition with the Nucieax Regulatory
Commission esking for  adelay, saying
the hezarings had been s:cheauled so

One staff member of the~ Departmen
of Energy, in his notes wmn an April 4

: wmtn

' jand wrote: *
' {know this so
i | towel. April 27 line of creditt due.”

|| meeting with officials tromm the Pcdaﬂ':

ency Managememt Agency.
was - due soon be. .

Bwo e,
lmportant ffor Lilec 1o
they don't wthrow in the

iween the heads of

Special Type of Loan )
The “line of credit” reféerred to is a
special type of Joan that Liilco obwained
Lo pay for its share of aneither reaclor,
Nine Mile Puint 2, in Scritba, N.Y.,.en
the south shore of Lake @ntario t:st
Lilco is building with fourr other Now

SRSk bt
, I tit]
| would not be legal for the Federal Gov- |

crment to supply police suthority 10

. thomity o/ Lilco employees 10 1ake SLEPS||. o oijiey

L ing for a solution

eri! Emerpency Managernent Agency,
. the White Eouse and Lilco since the
beginning of this month, the documents
" ghow. It is not clear from the docu-
; A—

| ments which party initiated the discus-
sion. .
g " Access to the documents was pro-
§ S \ided by the Department of Energy to
i _ the staff of House Interior Commitiee's

Subcommitiee on Oversight and Inves-
tigztions. Representative Edward J.
Mcorkey, Democrat of Massachusetts,
is chairman of the subcommittee,
which has jurisdiction over the Nuclear
Regulaiory Commission. .

. pe

nal memorandums and letters between
rties
discuss

« ther Department of Energy or the

Eruerg )laurncﬁ Agency ~—
'thscbifguud th covrdinating the

' Federal response to reJiation emer-
" gencies — could “deput
- workers, ot confer authority on the uu

cuss the possibility that ei-

tion of
I induce
{| money

i ““all smoke and no substance.”’

ham and a similar dis
over the Indian Point reactors

The efiort by the Department of
Energy comes as the N.R.C. is about to
beg 1 sccelerated on the reac-
tor's remainicg technical problem: the
failure of its c:a:d generators, m

wting la an emergency
1%nwmunmconumul-

ize” WHILY | anenur reacior shutdown and biackout

stopped making constrwction

. ments for Nine Mile. Undesr the terms
of thctgw'. that maun allows the
April 27 ol

‘York State utilives. That Roan, called 2
‘construction finance trust," is comi-~g
Gue premciurely, because Lilco v .-
lated its canditions.

A construction ﬁm trust is @ v i
cle that vtilities with powr credit r.i-
ings sometimes usc W herrrow mo: -,

Lilco defaued on its partmerss,
agreement with the other watilities, m-:‘.

puy

I A spokesman for Lilco, Kenneth J,
Simons, said in & wlephone interview
Fridey that the compasyy wouid have
no comment on the trusa or on its abil-

| ity t pey the bill. Ana’vssts believe that

it could nat pay, largeiy hecause inves.
tors have recently refused o Jend it
money becevse of thwe uncertainty

about Shoreh. o.

Whether &1 Sxtension©f the trust will
be worked out is not clesar. When asked
about the Chase Manhattan,
the lead bank in the trust, issued a one-
sentence statement: “We are working’
onan extension of the A.pril 27 date,
we are hopeful of getting it."” The bank
Jeclined 10 comment frther,
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MEMORANDUM OPINION

Plaintiffs, the Governor of the State of New York and
the County of Suffolk, bring this uct}on to enjoin the
commencement of hearings before an Atomic Safety and
Licensing Board (Licensing Board) of defendant, the U.S.
Nuclear Regulatory Commission (NRC or the Commission),
concerning the proposed low power operation of the Shoreham
Nuclear Power Station. The owner of the Shoreham facility,
the Long Island Lighting Company (LILCO), intervened as a
defendant. The hearing, scheduled to begin on April 24,
1984, is to evaluate LILCO's proposal to operate Shoreham
without an onsite emergency electric power system.

On March 20, 1984, LILCO submitted to the NRC its

proposal to operate the Shoreham plant at low power without



an onsite electric power system. The NRC's Chief
Administrative Law Judge created a new Licensing Board on
March 30, 1984, to hear and decide LILCO's request. After
oral argument, the Licensing Board established on April 6,
1984, an expedited procedural schedule for the low power
license hearings. The schedule provided for discovery from
April 6 to April 16, 1984; issuance of an evaluation of the
proposal by NRC staff on April 19, 1984; filing of
plaintiffs' testimony on April 20, 1984; and the hearing on
April 24, 1984. Further, the Licensing Board mandated that
the hearing be concluded by May 5, 1984. 1In response to
plaintiffs' reguest for reconsideration of its expedited
hearing schedule, the Licensing Board, on April 20, 1984,
refused to alter or vacate its order. Plaintiffs then
appealed to the Commission to overturn the expedited
schedule, but the Commission, on April 23, 1984, refused to
alter the scheduling order. On the same day, plaintiffs
filed this action, and the Court heard argument from all
parties on plaintiffs' application for temporary relief.
Plaintiffs maintain that the Licensing Board and the
Commission have violated procedural due process by
establishing an expedited schedule under which it is
impossible for plaintiffs to prepare their case.
Specifically, plaintiffs assert that seventeen days is
insufficient time in which to complete discovery, retain

experts, and prepare expert testimony with respect to a



proposal that has neither been suggested by a license
applicant nor evaluated in a licensing proceeding in the
history of civilian nuclear power generation. Further,
plaintiffs argue that the expedited hearing would not have
been scheduled but for improper actions of the Chairman of
the Commission and the financial condltibn of LILCO.

Defendants assert that the Court does not have
jurisdiction to issue temporary equitable relief in this case
because the agency action is not final and plaintiffs'
objections can be rovicszd following the decision of the
Licensing Board. 1In the alternative, defendants maintain
that if a court has jurisdiction, this action would properly
be before the Lourt of Appeals pursuant to 42 U.S8.C.

§ 2239(a) (1976). In addition, defendants assert that the
schedule does not deprive plaintiffs of due process, and
irreparable harm would not result from a denial of the
requested relief.

It is well established that *judicial intervention in
uncompleted administrative proceedings, as distinguished from
judicial checking by statutorily-established method of
review, must remain very much the exception rather than the
rule.” Nader v. Volpe, 466 F. 24 261, 268 (D.C. Cir. 1972).
See Gulf 0il Corp, v. U.S. Department of Energy. 663 F.24
296, 312 (D.C. Cir. 1981); Association of National
Advertisers, Inc. v. Federal Trade Commission, 617 F.24 611,

621-22 (D.2. Cir. 1979). The narrow exception to that rule



is that "a party may bypa‘s established avenues for review
within the agency only where the issue in question cannot be
raised from a later order of the agency, . . . or where the
agency has very clearly violated an important constitutional
or statutory right.® Sterling Drug Inc. v. Federal Trade
Commission, 450 F.2d 698, 710 (D.C. Cir. 1971) (citations
omitted). See Fitzgerald v. Hampton, 467 F.24 755, 768 (D.C.
Cir. 1972); Amos Treat & Co. v. Securities and Exchange
Commission, 306 F.2d 260, 267 (D.C. Cir. 1962). Contrary to
defendants' principal argument that Federal Trade Commission
v. Standard Oil Co., 4495 U.S. 232 (1980), deprives this Court
of jurisdiction, that case does not preclude a finding of
jurisdiction if a constitutional right has been violated. 1In
contrast to the instant case, plaintiff in Standard 0il did
not allege any constitutional violations but only statutory
violations. 449 U.S. at 235. Standard can also be
distinguished from this case on the same grounds that it was
distinguished in Gulf Oil, 663 P.2d at 311. As in Gulf Oil,
plaintiffs herein do not seek an order requiring withdrawal
of LILCO's proposal or challenging the necessity of a h,nrinq
on the proposal, but they seek judicial assistance “in
getting the proceeding tried fairly." 14.

To come within the purview of Amos Treat, plaintiffs
must demonstrate something more than a mere procedural
irregularity, subject to review upon the whole record at the

conclusion of the proceeding; the asserted infirmity must be




fundamental. 306 F.2d at 265; Fitzgerald, 467 F.24 at 769.
Although the exact boundaries of due process are fluid and
defy a bright-line test, procedural due process at the very
least requires that guasi-judicial proceedings provide a fair

hearing. Amos Treat, 306 F.2d at 263. With respect to

agency adjudiciations, due process could be said to mandate
*fair play." Id. at 264.
The expedited hearing schedule threatans to make

plaintiffs' participation in the administrative proceeding

meaningless becauvse of'&he lack of time for effective

preparation. Plaintiffs have presented serious allegations
of constitutional viclations and have sufficiently
demonstrated that their allegations may support the Court's

jurisdiction under the Amos Treat exception. It appears that

the discovery period permitied by the Board has precluded
plaintiffs from preparing for the hearing on LILCO's unigque
and technically complex issue. When parties to an action are
not permitted to prepare thesir case, the fundamental fairness
of the administrative process is called into question. As

did the Couri in Amos Treat, the Court in this case finds

that

[elnough has been said to demonstrate the
basis for our conclusion that an
administrative hearing of such importance and
vast potential consequences must be attended,
not only with every element of fairness but
with the very appearance of complete fairness.
Only thus can the tribunal conducting a
quasi-adjudicatory proceeding meet the basic
requirements of due process.




306 F.24 at 267,
For relief to issue, the Court must determine that
plaiuntiffs have satisfied the four-fold test for injunctive

relief articulated in Virginia Petroleum Jobbers Association
v. Federal Power Commission, 259 F.2d 921, 925 (D.C. Cir.

1958). See Washington Metropolitan Area Transit Commission
v. Holiday Tours, Inc., 559 F.24 841, 843 (D.C. Cir. 1977)

[hereinafter cited as WMATC). The Court must find either
that plaintiffs demonstrated probable success on the merits
or presented a "serious legal question®" and the balance of
the eguities favors granting relief. National Association of
Farmworkers Organizations v. Marshal, 628 F.2d 604, 616 (D.C.
Cir. 1980); WMATC, 559 F.24 at 843-44. The Court in WMATC
emphasized that the preventive nature of the requested relief
permitted the court some discretion in finding that plaintiff

would succeed on the merits:

An order maintaining the status quo is
appropriate when a serious legal question is
presented, when little if any harm will
befall other interested persons or the public
and when denial of the order would inflict
irreparable injury on the movant. There is
substantial eguity, and need for judicial
protection, whether or not movant has shown a
mathematical probability of success.

559 P.24 at 844. 1In this case, plaintiffs have roised
serious guestions concerning the propriety of the decision to

expedite the hearing on LILCO's proposal to such an extent



that interested parties cannot be fairly heard. The
underlying reasoning of the Licensing Board has been
sufficiently called into gquestion by plaintiffs to sustain
temporary relief if warranted by the other criteria.

As previously discussed, meaningful participation in
the administrative proct «ding by plaintiffs has been
precluded by the limited discovery period. From the evidence
available at this early stage of the case, it appears that
the procedural due process rights of plaintiffs have been
compromised by the expi;ited schedule. If so, such a denial
of due process constitutes irreparable harm. Amos Treat, 306

F.24 at 267; Heublein, Inc. v. Federal Trade Commission, 539

F. Supp. 123, 128 (D. Conn. 1982). Granting relief in this
case will not harm defendants or any other interested party.
No party to this action alleged that any harm would result
from staying the commencement of the hearing pending a
hearing on the motion of plaintiffs for preliminary
injunction.

The public interest is furthered by a careful and full
adjudication of LILCO's proposal for a low power license; no
benefit can result from an unfair hearing on this proposal.
With the potential consequences of the admiaistrative
decision being so great, the public will be served if
defendants are permitted to adequately prepare their

positions concerning LILCO's proposal. Further, the public



interest will benefit if the administrative proceeding is

conducted fairly.

Since plaintiffs have raised a substantial legal
question regarding the propriety of the hearing schedule,
and have demonstrated irreparable injury, and since the
balance of the equities favors preserving the status quo
pendinyg a determination on the preliminary injunction, the
Court will grant the motion of plaintiffs for a temporary
restraining order.

An Order consistent with this Memorandum Opinion will

issue.

.': J
. NORMA OLLOWAX' NSON
UNITED STATES D1lATRICT JUDGE

DATED: April 25, 1984



UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

FILED
e R APR 25 1084
et al., A

JAMES F. DAVEY, Clerk
Plaintiffs, :

v. s Civil Action No. B4-1264
UNITED STATES NUCLEAR H
REGULATORY COMMISSION,
et al., :

ks
Defendants. :
ORDER

Upon consideration of the Application of plaintiffs for
a temporary restraining order, and upon consideration of all
matters in support andAopposition thereto, including oral
argument before the Court, it is this 258 day of April,
1984,

ORDERED that defendant the United States Nuclear
Regulatory Commission and defendants Nunzio J. Palladino,
Marshall E. Miller, Glenn O. Davis, and Elizabeth B. Johnson
be, and they hereby are, jointly and severally restrained and
enjoined from further convening, participating in, proceeding
with, or authorizing any hearings before the Atomic Safety
and Licensing Board pertaining to the supplemental motion of

Long Island Lighting Company for a Low Power Operating




sa 0
License in the proceeding styled In the Matter of long Island
Lighting Company, Docket No. 50-322-)L-4 (Low Power), or
otherwise for a period of ten (10) days from the date of this
Order or pending the hearing on the motion of plaintiff for a
preliminary injunction, whichever first occurs.

Entered this o254 day of April, 1984, at 0% a.m:

NORMA HOLLOW

UNITED STATES STRICT JUDGE



