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Before the Commission
In the Matter cof

LONG ISLAND LIGHTING COMPANY Docket No. 50-322-OL-4

(Low Power)
(Shoreham Nuclear Power Station,
Unit 1)

LILCO'S COMMENTS CONCERNING IMMEDIATE
EFFECTIVENESS OF LOW POWER INITIAL DECISION

On October 29, 1984, the Licensing Board issued its Initial
Decision authorizing issuance of "a license or licenses to autho-
rize low-power testing (up to 5% of rated pcwer) of the Shoreham
Nuclear Power Station, Unit 1." 1Initial Decision at 104. That
Initial Decision followed nine days of exhaustive evidentiary
hearings, six days of conferences with counsel and approximately
3,450 pages of transcript. The Initial Decision followed and re-
affirmed the Licensing Board's September 5 Order Reconsidering
Summary Disposition of Phase I and Phase Il Low Power Testing
(September 5 Order), which awaits this Commission's action, views
having been filed on September 14 by all parties. Accordingly,
the import of the Initial Decision is to authorize issuance of a

license for Phases III and IV of LILCO's proposed low power

testing.
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This matter is now before the Commission pursuant to its May
16 Order, CLI 84-8, 19 NRC 1154 (1984). Departing from the norm
under its requlations, which require no immediate effectiveness
review for a low power license, the Commission has ordered such an
immediate effectiveness review here because an exemption is in-
volved. Accordingly, LILCO files these comments pursuant to 10
CFR § 2.764(f)(2)(ii).2

Because the purpose of an immediate effectiveness review is
simply to "determine whether to stay the effectiveness of the de-
cision,” 10 CFR § 2.764(f)(2)(i), LILCO here addresses only con-
siderations pertinent to that decision. They are specifically set

forth in § 2.764 as follows:

j 1 On October 31, 1984, two days after the issuance of the
"Miller" Licensing Board's Low Power Initial Decision under review
here, the Appeal Board issued its Decision on review of the
"Brenner" Licensing Board's Partial Initial Decision on safety is-
sues generally. Long Island Lighting Company (Shoreham Nuclear
Power Station, Unit 1), Docket No. 50-322-OL, ALAB-788 (October
31, 1984). The Appeal Board Decision upheld the Brenner Licensing
Board's decision on all issues except for three "relatively minor
matters”, which had not been fully resolved on the face of the
record before it, and which it remanded to the Licensing Board,
slip op. at 6: (1) operation of Shoreham pending resolution of
Unresolved Safety Issue A-47, ALAB-788, slip op. at 6, 55-59; (2)
certain housekeeping matters, id. at 6, 71-76; and (3) environ-
mental qualification of electrical equipment, id. at 6, 98-105,
The Brenner Licensing Board subsequently issued a bench ruling on
November 2 and a confirmatory written order on November 5, 1984
(copies attached), requiring all parties to submit joint, or at
least coordinated, reports to it as soon as possible and in any
event by November 14, concerning disposition of these three is-
sues. This paper does not address the effect, if any, of the
three remanded issues on issuance of a low power license. As soon
as the parties have made their views on these issues known to the
Brenner Licensing Board, LILCO will seek leave to provide the Com-
mission with its views on their effect, if any, on issuance of a
low power license.




An operating license decision will be stayed by
the Commission, insofar as it authorizes other
than fuel loading and low power testing, if it
determines that it is in the public interest to
do so, based on a consideration of the gravity
of the substantive issue, the likelihood that
it has been resolved incorrectly below, the de-
gree to which correct resolution of the issue
would be prejudiced by operation pending re-
view, and other relevant public interest fac-
tors.

10 CFR § 2.764(f)(2)(i). These considerations do not warrant a

stay.

II. NO STAY SHOULD BE GRANTED
A. The Gravity of the
Substantive Issues Does Not Warrant a Stay

Virtually by definition the authorization of a low power li-
cense for Shoreham is not of sufficiept gravity to support a stay.
The Commission's regulations expressly exclude low power licenses
from immediate effectiveness review. 10 CFR § 2.764. This exclu-
sion reflects a generic judgment that such low power licenses need
not be stayed.

The only reason an immediate effectiveness review was ordered
here, presumably, is the involvement of an exemption request to
allow low power testing to be conducted without the completed
qualification of onsite diesel generators. Yet the Licensing
Board has expressly found that there is no more risk to public
health and safety from the proposed mode of low power testing than
there would be with qualified onsite diesel generators. Indeed,

with respect to Phases I and II, the Licensing Board has found



+hat there is no risk of harm at all since no AC power would be
needed to mitigate any accident or transient.
B. There Is Little
Likelihood that the Appropriate
i Were Not Resolved Corr ly Below

The Commission has been involved extensively in this exemp-
tion proceeding almost from its inception. Thus, there is little
likelihood that ths substantive issues surrounding the authoriza-
tion for granting a low power license were not correctly resolved
by the Licensing Board. Twice the Commission has set forth appli-
cable guidance concerning the interpretation of its regulations.
The Licensing Board has merely made factual findings within the
parameters of that guidance.

On May 16, 1984, the Commission issued an Order establishing
that LILCO must seek an exemption with respect to Phases III and
IV of low power testing when diesel generators would ordinarily be
used to provide sufficient core cooling and achieve the other

functions specified in GDC 17. Long Island Lighting Company

(Shoreham Nuclear Power Station, Unit 1), CLI-84-8, 19 NRC 1154

(1984).2 Having determined that an exemption request would be

2 With respect to Phases I and II, the September 5 Order autho-
rized a low power license because no AC power was needed to
achieve the functions specified in GDC 17. That matter has been
fully briefed by the parties and awaits this Commission's immedi-
ate effectiveness determination. Phases I and II, therefore,
should not be confused with Phases III and IV in this immediate
effectiveness review.



necessary, the Commission then described standards for evaluating
that exemption request. Implicitly recognizing that common de-
fense and security was not an issue, the May 16 Order gave gquid-
ance as to now the remaining aspects of 10 CFR § 50.12 ought to be
applied. First, it recognized that LILCO intended to prove the
absence of danger to life or property by establishing that its
proposed mode of low power testing would be as safe as low power
testing at a plant having qualified onsite diesel generators. Ac-
cordingly, the May 16 Order advised LILCO to address the "as safe
as" standard. Second, the Commission addressed the public inter-
est requirement, combined it with its own exigent circumstances
requirement and set forth explicitly the factors which ought to be
considered in determining whether such exigent circumstances ex-
isted as would warrant the granting of an exemption.

Finally, on July 18, 1984, the Commission gave further guid-
ance with respect to security. The Commission held that "common
defense and security” was not at issue, but that Intervenors ought
to be afforded the opportunity to raise additional physical secu-
rity concerns which might affect health and safety if those con-
cerns pertained solely to the alternate AC power sources proposed

for LILCO's low power operation. Long Island Lighting Co.

(Shoreham Nuclear Power Station, Unit 1), Memorandum and Order,
July 18, 1984 (unpublished). Thus, the Licensing Board was not
left alone to wrestle with the meaning of the Commissionr's regqgula-
tions. It had only to make factual findings pursuant to the

guidance offered. After extensive hearings, it did so.



The Licensing Board applied the "as safe &;" standard in ac-
cordance with the Staff's interpretation and common sense and
found "that the enhanced system provides a comparable level of
protection as a fully-qualified system would and thus meets the
'as safo as' standard set by the Commission in CLI-84-8." [Initial
Decision at 55. The Intervenors' sole factual contention with re-
spect to "as safe as" was that each component of the alternate
power system ought to be compared individually with the TDI die-
sels and subjéct individually to a single failure analysis. Quite
properly, the Licensing Board responded:

Suffolk County's arguments would have us
conduct a point-by-point comparison of
Shoreham's emergency power configuration with
TDI diesels and without them. "As safe as"
cannot be based on such a point-by-point com-
parison of the components of systems. In
comparing any roughly equivalent power systems,
neither is required to be better than the other
in every respect; even two "qualified" systems
would not be identical in every respect. If
LILCO's original and alternate emergency power
systems vere identical in every respect, there
would be no need for an exemption. The purpose
of these systems is to provide protection for
public health and safety, by whatever combina-
tion of features they possess. Even the Gener-
al Design Criteria themselves are premised upon
the idea of what a system must be able to do,
not upon whether one machine might be somewhat
better than another.

Initial Decision at 25-26.

Similarly, with respect to exigent circumstances and public
interest, the Licensing Board made extensive factual findings pur-
suant to the guidance in CLI-84-8. It found that the Shoreham

plant has now been physically completed. That status, combined



with the extensive scrutiny to which this plant has been subjected
in more than eight years of litigation before seven different li-
censing boards, weighs in favor of granting the exemption.i Ini-
tial Decision at 59-60. The Board also found that financial hard-
ships arose from having a physically completed, otherwise
acceptable nuclear facility standing unused and nonproductive be-
cause of substantial licensing delays. Id. at 60-61. The Board
further found that the licensing proceedings themselves have im-
posed unusually heavy financial and economic hardships upon LILCO.
Id. at 62-63.

The Board next examined the regulations themselves and found
them internally inconsistent in their application. Initial Deci-
sion at 63-66. The Board then found that LILCO had made a good
faith effort to comply with GDC 17 and that LILCO intends to com-
ply fully with the requirements of GDC 17 for full power op-
eration., Id. at 67. Finally, the Board found no public interest
in mechanical adherence to the reqgulations and no safety signifi-
cance given its health and safety findings that operation as pro-
posed by LILCO would be as safe as operation at low power with

qualified onsite diesel generators. [d. at 68-70.

3 The Shoreham operating license proceeding before the NRC, in
all .ts aspects (safety, emergency planning, low power, diesels),
has now amassed 235 days of evidentiary hearings as of October 31,
1984. Shoreham's construction permit proceeding involved 70 days
of proceedings before the AEC between 1970 and 1973, plus 22 days
of related proceedings before the New York Department of Environ-
mental Conservation, portions of which were incorporated into the
AEC record to avoid duplication. Long Island Lighting Co.
(Shoreham Nuclear Power Station, Unit 1), LBP-73-13, 6 AEC 271,
274 (1973).



Given these extensive factual findings on each specific issue
set forth by the Commission in CLI-84-8, the likelihood of error
below is minimal. As importantly, given that the Board's deci-
sion, on its face, is consistent with the Commission's guidance,
any error that may exist could only be demonstrated by an exhaus-
tive review of the factual record. Clearly that is an inappropri-
ate undertaking for an immediate effectiveness review.

Finally, security issues were considered extensively by the
Licensing Board subsequent to the Commission's Memorandum and
Order entered July 18, 1984. See Initial Decision at 17-21. 1In a
20-page order following conferences of counsel and extensive fil-
ings by the parties, the Board rejected the sever security conten-
tions proffered by the Intervenors, both as a matter of law and
because the proffered contentions failed to include reasonable
specificity, despite the Intervenors' access to detailed security
information for nearly two years. Id. at 20. Additionally, LILCO
has voluntarily made certain low-power security enhancements,
leading the Staff to indicate that its security concerns have been
resolved. 1d. at 21. Again, therefore, the Licensing Board has
evaluated the record and has made findings. Unless the Commissicn
is to set aside those findings and reevaluate a lengthy record,
there is little likelihood that error will be found below during

this immediate effectiveness review,.



C. Even If Error
Existed in the Board's Factual
Determinations, Correct Resolution Would

Not Be Prejudiced by Operation Pending Review

The commencement of low power testing is not irreversible.

It can be stopped at any time if the Commission were to find that
the Licensing Board made improper factual findings concerning
safety or exigent circumstances. In evaluating any prejudice from
immediate effectiveness, the Commission should keep in mind that
the Licensing Board found by summary disposition that there was no
need for AC power for either Phases I or II of the prcposed low
power testing. Thus, the capacity of LILCO's AC power sources is
totally irrelevant until Phases III and IV, When the time neces-
sary to complete Phases I and II is combined with the two to three
week lag between the granting of a license and fuel load, there is
a substantial time period for any appeal to progress. Even should
Phases III and IV be reached before any appeal may be decided,
testing could be stopped at any time in the unlikely event that a
decision adverse to LILCO warranted such action.

The Intervenors may again attempt to argue, as they have in
their recent Request of Suffolk County and New York State to Pres-
ent Written Briefs and Oral Arguments on the Licensing Board's Low
Power Decision, that the effects of commencing low power testing
are irreversible. Yet, as the Intervenors have conceded, there
will be no such harm from Phases I and iI. See Suffolk County and

State of New York Views as to Why the ASLB's September 5 Order May
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Not Serve as a Basis for a "Phase I and II" License (September 14,
1984), at 11. Second, and more importantly, this argument seeks
to resurrect the Intervenors' old contention that no low power li-
cense should issue in the face of the uncertainty surrounding a
full power license. This Commission has rejected that argument.
The sole question now before the Commission is whethar the exemp-
tion sought by LILCO was properly approved, thus permitting the
early commencement of low power testing before completion of li-

censing proceedings concerning onsite diesel generators.

D. Other Public Interest Factors

There are no appropriate public interest factors commending a
stay of the Phases IIl and IV license pursuant to this immediate
effectiveness review., Indeed, in addition to the unusual step of
subjecting a low power license to an immediate effectiveness re-
view, this situation is atypical in that the Licensing Board has
already considered and evaluated public interest factors in
deciding to recommend the grant of an exemption and authorize a
low power license. Public interest and exigent circumstances are
considerations evaluated by the Licensing Board pursuant to
§ 50.12(a) and rLI-84-8. Again, unless this Commission intends to
duplicate the Licensing Board's factual finding process, there is
no need to revisit public interest factors in this immediate ef-

fectiveness review.
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IV. CONCLUSION

As a result of the extensive guidance given the Licensing
Board by this Commission and the extensive factual findings and
opportunity for argument before the Licensing Board, there is no
basis in the record of the low power proceeding for a stay of the
Initial Decision, and the Ccmmission should declare the Initial
Decision immediately effective upon resolution of issues, if any,
deriving from the Appeal Board's decision and required to be re-

solved before fuel load.

Respectfully submitted,
LONG ISLAND LIGHTING COMPANY

sy Domald. P Louna/i
W. Taylor Reveley, III
Donald P. Irwin
Robert M. Rolfe
Anthony F. Ear.ey, Jr.

Hunton & Williams
Post Office Box 1535
Richmond, Virginia 23212

DATED: November 8, 984
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING ROARD
Before Administrative Judges:
Lawrence Branner, Chairman

Nr. George A, Ferguson
Dr, ':gor A, Morris

. —————

In the Matter of - Docket No, 50-322-0L

LONG ISLAND LIGHTING COMPANY

(SHor:haq)Nuc100r Power Station, Novembar 5, 1984
Unit

ORDER CONFIRMING SCHEDULE FOR REPORTS FROM
THE PARTIES ON ISSUES REMANDED 8Y OCTOBER 31, 1984
APPEAL BOARD DECISION

On October 31, 1984, the Appea! Board fssued ts decision
(ALAB-788) on the appeals ‘rom this Licensing Board's Partial Inftia)
Decisfon of September 71, 1983, LBP-83-57, 18 NRC 445, The Appes! Roard
remanded for our further consideration fssues related to three subjects:
Unresolved safety ‘ssue A<47, known es "control system interactions”
(s11p op. at 55-59); qualfty sssurance ‘mplementation of "housekeeping”
requirements (s11p op. at 78.78); fdentification of any equipment which
would fall under section (b)(2) of 10 C.F.R, § 50.49, which governs
environmental qualffication of electrical equipment (s11p op. at
104-108),



. —————
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On the record of the November 2, 1984 evidentiary hearing on diese!
angine fgsues, the Licensing Board directed the plrtios which had
actually participated in the 1{tigation and appes! of the three madpd
fssues to file a joint report, or at lesst coordinated reports, on the
status of the three issues, any further procedura! and substantive
actions deemed necessary to be accomp!ished by the parties among
themselves or before the Board, and the effect of the thren fssues on
fssuance of a low power license. The report or reports were ordered to
be recefved as soon as practicable, no Yater than November 14, 1984,

A copy of the pertinent trgnscript pages (25,882.84) s enclosed,

IT IS SO ORDERED.

FOR THE ATOMIC SAFETY
AND LTCENSING BOARD

aw »
ADMINISTRATIVE JUDGE

Sethesda, Myryland
November §, |

Attachment: Transcript Pages 25,682.84,
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WRBebd PROCEEDINGS
JUDGE BREVNER'! GJood morning.
ne have two preliminary matters, Ome (nvolves
the fact that as [ told the parties from time to time (n
other contexts, bul perheps (t was mostly off the record snd

[ want to put (& on the record so the parties could.:q: %4
they wished to on thelr own, the NRC has purchased the
transeript and (9 having (t loaded onto a computer and of

C @ «N O v > . N

course, as an NRC purchase, that 1s avallable to the E
Liconsing Boerds, 3taff, end all other entities of the

-~
-~
~

M Commission., And we will be using it and [ imagine the Staff
12 will be using it, It (s a word search capabllity on a
13 computer. )

( 14 I mention [t because [ understand thet if any
19 other party wishes to pursue that that {t would ne feasidle
16 for that party to do 3o through Individual contracts with
17 the reporting service and other appropriate entitles. Just
8 S0 the parties are aware of thet possibility and ¢an act or
19 not act on their own, I wanted to put that on the recerd.
20 Turning %o more substantive mattars, we have
2! received, through the courtesy of Staff Counsel this waeek,
22 the Appesl Doard’s declision which {3 & review of our
2J September 1983 partial initial decision In this matter. Tre
4 Appeal Board’s decision (s ALAE 788; deted October 21,
a3 The Appeal Board remands three what t" describes ~
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43 relatively minor natters. The :hroq natters (nvolve,
one, unresolved safety i{ssue A=47, sometimes refarred to by
the shorthand "control system intersctions,* t-o..;\mttor
relating to the gquality assurance implementation of

housekeep ing requirements, and three, & mattar relatad to

tho (dentification of eny electrical equipmen =§g§rerpq

environmental qualification under the subpart of the
environmental qualificetion of electrical equipment rule,
which is 10 CFR Section 50,49, a

Ne would like to scheduls receiving joint or
simuitanecus reports from the parties on the remanded
matters, and we want the parties to discuss the status of
this matters. sbviousfy prior to being in a pouztton to give
us Joint or simultaneous reports,

Ne would schedule the recelpt of the Joint or
simultanecus ;eports == are scheduling the receipt of those
reports ror November |4th, If the parties can accelerate
that date we would appraclate It but {n eny event, a recelipt
date of Novembur [4th, If we are at the hearing, we want (¢t
recelved at the hearing, and if we are not, we went It
recelived tn.our offices.

The three matters nigh* call for 4ifferent types
of rasponses, and we «il.) let the parties deal with thet (n
the first Instance. To the fullest extent feasidie. we went

Whatever we recelve to L(nclude the reports from the Starf
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NR3eb | which ere being required by that Acpeal 3oard decision,

2 reports %o us which the Appeal Board requires from the
3 Staff, And of course that would include & statys report |(f
4 1t is not feasible to give us the full report.
s Ne also want lncluded the Joint and coordinated
s views on the effect on issuance of a low power licenge of
7 those Lssues in the particuler context of the status of the
8 {ssues s the parties ses [t at the time they give us the
. repoert,
10 AS we see i(t, the participeting parties [(n those
I three remanded [ssues are the Stasf, LILCO, and Suffolk
12 County, but if any party belleves — 1f eny of those three
14 parties believes any Jthor party ig involved in those

, 14 Lssues, given the participation in the sppeal. we ask that
19 they alert that other party. The only possinle other party,
16 which (s not present here, would be the Shereham Opponents
17 Coslition., But [ have given cur views on who wa think the
18 particlipating parties are.
19

If 1 could, ! guess | would ask the County for
20 the courtesy of (nforming Counsel for Shoreham Oopenents

2! Coslition. I don’t even know what their status (s, frankly,
22 whether or not they are still an existing group or whether
23 or not they still have Counsel, but there was a Counsel of
4 record, : Vr. Deugherty, and {f tho" County could Laform him
2% of our remarks this norning [ would sppreciate that.
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