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Cite as 19 NRC 1323 (1984) CL)-84-9

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COmMISSIONERS:

Nunzio J. Palladino, Chairman
Victor Gilinsky
Thomas M. Roberts
James K. Asselistine
Frederick M. 8ernthai

in the Matter of Docket No. 50-322-0L
LONG iSLAND LIGHTING

COMPANY
(Shoreham Nuclear Power

Station, Unit 1) June 5, 1984

The Commission responds to a certification 1o it by the Appeal Board
of two issues concerning (1) the relative scope of the terms “important
to safety” and “safety-related” for the purpose of evaluating the accept-
ability of quality assurance programs etablished under 10 C.F.R. Pan
50. and (2) the conditions under which NEPA would require the Com-
mission 10 prepare a separate environmental impact statement (EiS) for
low-power operation. The Commission declines to reach any final deci-
sion on the first, finding that it would be more suitably addressed b}
rulemaking. It answers the second by ruling that where an EIS for full-
power operation has been prepared and adjudicated. the pendency of an
adjudication on th: emergency planning issue material (o full-power op-
eration does not forra a basis for an additional NEPA obligation to pre-
pare z separate environmental evaluation of a proposal 1o 1ssue a low-
power operating license to that plant where that issue does not constitute
a significant changed circumstance.
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‘

NEPA: ENVIRONMENTAL ANALYSIS
(LOW-POWER LICENSE)

In the usual case, NEPA does not require any separate environmental
analysis of a proposal 1o issue a low-power operating license. Pacific Gas
ond Eleciric Co. (Diablo Canyon Nuclear Power Plant, Units | and 2. |
ALAB-728, 17 NRC 777, 793-95 (1983), aff'd, CL1-82-32, 18 NRC |
1309 (i983). It is well-established NEPA law that ceparate environmen- ‘
tal statements are nc! required for such intermediate. implementing
steps where an environmental impact statement has been prepared for ‘
the entire proposed action and there have been no significant changed |
circumstances. Environmental Defense Fund, Inc. v. Andrus, 619 F.2d |
1368, 1377 (1980) (and cases cited therein). |

MEMORANDUM AND ORDER

The Atomic Safety and Licensing Appeal Board for this proceeding
has certified two issues to the Commission:

I. The relative scope of the terms “important to safety” and
“safely-related™ for the purposes of evaluating the acceptability
of quality assurance programs established under 10 C.F.R. Part
50. and

ll. The conditions under which the National Environmental
Policy Act (NEPA) would require the Commission to prepare
a separatc environmental impact statement for low-power
operation.

ALAB-769, 19 NRC 995 (1984).

These questions raise significant issues of law and policy. However.
for the reasons discussed below, the Commission declines to reach any
final decision on the first issu- “inding that it would be more suitably ad-
dressed by rulemaking and need not be finally resolved for the purposes
of this proceeding.

Because the NEPA issue has been briefed and argued betow, the Com-
mission finds no need to request yet another round of briefs or
argument.

1
The Appeal Board certified the following guestions regarding the Com-
mission regulations on quality assurance:
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1 Are the terms “imporiant 1o salety  and “safely-related” 10 be deemed 8y
nonymous for the purpose of estabhishing an acceptable quality assurance pro-
gram in accordance with GDC 1 of Appendix A and Appendix F1w l0CFR

Part 507
2. How should the outcome of Question | be applied to the operating license ap-

phication procerding before us”

Id. at 1010.

The mate:ial already in the record of this proceeding shows that the
issue presented by Question | requires further consideration in a forum
broad enough to encompass the far-reaching ramifications of any deci-
sion on this issue. As the Appeal Board found, the history of the use of
the terms “important to safety” and “safety-related” is tortuous and
somewhat inconsisten.. A comprehensive analysis of this history will be
more accurate if it has the benefit of the institutional memories of as
many ir.dividuals as possible. The application of such an analysis could
result in a decision having significant consequences for the NRC's
regulatory proyram. This potential for significant decision warrants
broad public parucipation. Accordingly, the Commission will initiate a
rulemaking proceeding on this issue.

In the interim., the Boards are to continue to proceed on a case-by-case
basis in accordance with current precedent. Cf. Merropolitan Edison Co.
(Three Mile Island Nuclear Station. Unit 1). ALAB-729, 17 NRC 814
(1983).

The Commission understands current precedent to hold that the term
“importani to safety” applies to a larger class of equipment than ¢
term “safety-related.” However. this does not mean that there is a pre-
4efined class of equipment at every plant whose finctions have been
determined by rule to be “important to safety” although the equipment
is not “safety-related.” Rather. whetuer any piece of equipment has 2
function “important to safety " is to be determined on the basis of a par-
ticularized showing of clearly identified safety concerns for the specific
equipment, and the requirements of General Design Criterion 1 (GDC
1) must be tailored to the identified safety concerns.

1.

The Appeal Board certified the following question regarding the Com-
mission’s comphance with NEVA:
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Is some form of environmenial evaluation under NEPA required as a precondition
1o issuance of a license for low power operation in this proceeding if such issuance 15
otherwise warranted”

ALAB-769, supra, 19 NRC at 1010.

For the reasons discussed below, the Commission finds that NEPA
does not require the Commission to prepare an Environmental Impact
Statement (EIS) or any other form of environmental evaluation on a
proposal to issue a low-power license for the Shoreham facility.

NEPA requires the NRC to prepare an environmental impact state-
ment for every proposed major Federal action which, would significantly
affect the quality of the human environment 42 US.C. § 4332(2)(C).
The Commission’s rcgulations implementing NEPA do not explicitly re-
quire the preparation of an EIS for a proposal to issue a low-power
operating license. 10 C.F.R. § 51.20(b).

The Commission’s regulations also recognize that some proposed
Federal actions either may not be major or may not have significant im-
pacts on the human environment. 10 C.F.R. § 51.21. For such other
proposals, the Commission determines on a case-by-case basis whether
to prepare an EIS or soime other appropriate environmental
documentation, ie., either #n environmental impac: appraisal and nega-
tive declaration or no statement at all. 10 C.F.R. § 51.25. Part 51 does
not explicitly address a proposal to issue a license 1o operate a power
reactor at less than full power or at less than the design capacity.

The Commussion has determined that in the usual case NEPA does
not require any separate environmental analysis of the p:oposal 1o issue
a low-power operating hicense. Pacific Gas and Electric Co. (Diablo
Canyon Nuclear Power Plant, Units 1 and 2), ALAB-728, 17 NRC 777,
793-95 (1983), aff'd. CL1-83-32, 18 NRC 1309 (1983). This is because
the low-power license is simply a small component of or intermediate
step to the fuil-power license and the environmental evaluation for low-
power operatio. 1S subsumed within the environmentzl impact statement
for full-power operation. Low-power operation presents no environmen-
tal impacts different in kind from those considered in an EIS for full
power. Any environmental impacts of low-power operation are a small
subset of the set of impacts from full-power operation and. thus, are in-
trinsically considered in the full-power EIS. 't 1s well-established NEPA
law that separate environmental statements are not required for such
intermediate, implementing steps where an EIS has been prepared for
the entire proposed action. Environmental Defense Fund, Inc. v. Andrus,
619 F.2d 1368, 1377 (1980) (and cases cited therein).
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Low-power operation is also not an alternative to full-power
operation. Accordingly, low-power operation is not a reasonably fore-
seeable alternative requiring separate environmental analysis on this
basis.

Suffolk County (County) contends that tie proposed low-power
operating license for Shoreham presents an unusual case because it be-
lieves that an offsite emergency plan cannot be developed for this plant.
This circumstance, in the County’s view, makes low-power operation
withou! subsequent full-power operation a reasonably foreseeable alter-
native fer the purposes of NEPA. Accordingly, the County believes that
a scparate EIS or environmental evaluation is necessary for the proposed
low-power license for Shoreham.

Suffolk County’s position is based on its speculation on the outcome
of the adjudication of offsite emergency planning issues. The appropri-
ateness of such speculation in this proceeding has already been addressed
5y the Commission in response to an earlier certified question by the
Licensing Board. In LBP-83-21, 17 NRC 593 (1983), the Licensing
Board suggested that a low-power license should not be issued where
there is no reasonable assurance that a full-power license will ever be
issued.

The Commission rejected this suggestion. The Commission found
that 10 C.F.R. § 50.47(d) established unqualified authorizaiion to issue
a low-power license without the need for 2 predictive finding of reason-
able assurance that a full-power license will eventually issue. CL1-83-17,
17 NRC 1032, 1034 (1983). Accordingly, the Commission declined to
speculate on whether offsite emergency planning issues would be re-
solved satisfactorily for the purposes of a fuli-power license.

The Commission’s earlier decision did not explicitly address Suffolk
County's NEPA argument. However, tha' decision does implicitly sug-
gest that uncertainty about the ultimate disposition of contested offsite
emergency planning issues is t0oo speculative to be cognizable as a
changed circumstance for the purposes of finding that a supplementary
snvironmental evaluation is required by NEPA_ Uncertainty over offsite
emergency planning is not a changed circumstance. In any contested full-
power proceeding there is uncertainty over the outcome of full-power
licensing issues. Controversy over offsite planning is not some new,
recent development in this case or, for that matter, distinguishable from
controversy over other contested full-power issues. Accordingly, the
Commission finds that the pendency of a contested issue related to full-
power operation may not be considered as changed circumstances for
the purposes of NEPA.
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For these reasons, the Commission finds that where an EIS for full-
power operation of a nuclear power plant has been prepared and
adjudicated, the pendency of an adjudication on the emergency plz..ning
issue material to full-power operation does not constiiute a basis for an
additional NEPA obligation to prepare a separate environmental evalua-
tion of a proposal 10 i1ssue a low-power operating license to that plant.
Therefore, the Commission finds that NEPA does not require a separate
environmental evaluation or separate EIS for the proposed low-power
operation of Shoreham.

The separate views of Commissioners Gilinsky and Asselsune are
attached. They dissent in part from this decision..

It iz s0 ORDERED.

For the Commission

SAMUEL J. CHILK
Secretary of the Commission

Dated at Washington, D C.,
this 5th day of June 1984,

SEPARATE VIEWS O COMMISSIONER GILINSKY
(SHOREHAM — CERTIFIED QUESTION REGARDING NEPA)
6/5/84

I agree with the views expressed by Commissioner Asselstine. In the
particular circumstances of this case, where there is a subsiantial ques-
tion about whether commercial operation of the reactor will ever be
allowed, it 1s irresponsible to pcrmit the plant 1o become irradiated with-
out evaluating the costs and benefits of the low-power testing program.

SEPARATE VIEWS OF COMMISSIONER ASSELSTINE
(SHOREHAM — CERTIFIED QUESTIONS)

I have voted to disapprove that portion of the Commission's order
dealing with whether the Commission must perform an environmental
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evaluation before it can issue a low-power (5%) license to the owners of
Shoreham. Normal'y the Commission need nol considel the environ-
e nial effects of, or do a co:'-benefit balance for, the issuance of a 5%
license. The environmental effects of the issuance of a low-power
license are subsumed in the consideration of the full-power license, and
a separate or supplemental EIS is not required for each component
action — ie., each step leading to a full-power license. Environmental De-
Sense Fund, Inc. v. » -7 us, 619 F.2d 1368 (9th Cir. 1982). However, if
circumstances change subsequent to the issuance of the EIS sufficiently
1o suggest that the EIS does not adequately discuss a specific component
action or its alternatives and if the component action viewed alone con-
stitutes & major federal action, NEPA requires the preparation of an en-
vironmental evaluation. 619 F.2d at 1377; Save Our Sycamore v.
MARTA, 576 F.2d 573, 5§76 (5u. Cir. 1978).

In this case there is a reasonable likeithood, which is much more
likely than when the EIS was completed, that Shoreham might never re-
ceive 2 full-power license because the state and local governments have
refused to participate fully in emergency preparedness. Give: this
change in circumstances, the Commission should perform an environ-
mental evaluation. including a cost-benefit *alance, of the issuance of
only a low-power license. The Commission should at least weigh the
costs of contaminating a plant which would never go above 5% power
against whatever benefits the 5% license would produce By refusing to
do so, the Commission 1s, in effect, saving that no evaluation is neces-
sary because there is no reasonable possibility that Shoreham will not
get its full-power license
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Cite as 19 NRC 1330 (1984) CLI-84-10

UNITED ETATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSION:RS:

Nunzio J. Palladino, Chairman
Yictor Gilinsky'
Thoma+ . Roberts
James K. Asseistine
Frederick M. Bernthal

In the Matter of Docket No. 50-142-0L
(Proposed Renewal of
Facility License)
THE REGENTS OF THE UNIVERSITY
OF CALIFORNIA
(UCLA Research Reactor) June 8, 1984

The Commission declines to grant a stafl request to initiate a rulemak-
ing proceeding which would propose to amend 10 CF.R § 73 40(a) by
adopting the stafl"s interpretation of that section and thereby modify ef-
fectively the Licensing Board's ruling that the section requires the licen-
see in this facility license rencwal proceeding to take some measures (o
protect the facility from potentis! sabotage

ORDER

This proceeding concerns the University of California’s application to
renew the license for its Argonaut research reactor at the Los Angeles
campus (UCLA). In the course of this proceeding, the Atomic Safety

! Commissioner Gilinsky has recused himself from this proceeding
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and Licensing Board held that 10 CF R § 73 40(a) requires UCLA 1o
1ake some measures to protect the reactor from potential sabotage.
LBP-83-25A. 17 NRC 927 (1983) and LBP-83-67 18 NRC 802 (1983).
The extent of those measures is an issue in the current adjudication.

The NRC staff. a party to this proceeding, believes that the Licensing
Board's interpretation is contrary to NRC licensing practice. Therefore,
the siaff has requested Commission approval to initiate a rulemaking
proceeding which would amend 10 C.FR. § 73.40(a) 10 explicitly in-
corporate the stafl's interpretation of that requirement. Such Coinmis-
sion approval could be taken as the Commission’s tentative adoption of
staff"s interpretation.

The Committee to Bridge the Gap (CBG), the intervenor in this
proceeding, contends that the stafl’s p oposal is an ex parie communica-
tion and an impermissible interlocutory appeal which bypasscs the
NRC s normal adjudicatory procedures.

The staff has lodged a response tc CBEG’ Staff believes that the oppor-
tunity to comment in a rulemaking proceeding provides CBG an ade-
quate opportunity to commerit to the Con.mission. Staff also claims that
the rule is necessary to prevent placing other reactor licenses in jeopardy.

This situation raises some difficult issues regarding the interplay be-
\ween the staff’s participation as a party to an adjudication and it obliga-
tion to recommend to the Commission the resolution of issues by
rulemaking. We need not rcach those issues today. It is sufficient to
note that the staff has made no showing as to why the available adjudica-
tory procedures are inadequate to address the Licensing Board's decision.

Accordingly, the Commussion declines the stafl"s request to initiate a
rulemaking proceeding to modify the Licensing Board’s decision in
LBP-83-25A and LBP-83-67 To elimina'® any ex parie connotatuion,
staff is instructed to provide copies of SECY-383-500 and SECY -83-500A
to the parties to this proceeding. If the staff continues to beheve that the
Licensing Board's interpretation of 10 C.F.R. § 73.40(a) requires
prompt Commission atiention. then the staff should avail itself of the
available adjudicatory procedures.’

7 These procedures include (1) & mouon requesting the Licensing Board 10 cerufy the issue 1o the
Appesl Board pursuant 10 10 C F R 4% 2 71800 and 2 730N or (2) 3 motion 10 the Appeal Board ¢
certify this issue 10 itsell pursuani 1o 10C F R § 2 7180
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Chairman Palladino’s dissenting views are attached.
It 1s so ordered.

For the Commission

SAMUEL J. CHILK
Secretary of the Commission

Dated at Washington, D.C ,
this 8th day of June 1984.

DISSENTING VIEWS OF CHAIRMAN PALLADINO

I disagree with that portion of the Commission’s order tha' declines 1o
initiate rulemaking because “the staff has made no showing as to why
the avuilable adjudicatory procedures are inadequate to address the
Licensing Board’s decision.” Order, p. 1331, supra.

The Commission majority appears concerned that rulemaking may
short-circuit the adjudicatory process. However, it appears that rulemak-
ing was proposed by the NRC staf' at the Licensing Board's suggestion
See NRC Staff Response to Board Order Concerning Contention XX at
5 (Dec. 13. 1983). Thus, it does not appear to me that the intent of the
staf” was to short-circuit the adjudicatory process.

Adjudication can address what NRC regulations require, but it is not a
way 10 modify the regulations. Assuming that the staff first pursues its
adjudicatory options as the majority suggests, the Licensing Board's in-
terpretation of the regulations might be upheid on review. At that point
under the majority's approach. the staff could apparently request
rulernaking to amend the regulations and the Commissici. might con-
clude that ruleinaking would be appropriate. Thus, | question what is to
be gained by forcing the staff first 10 pursue adjudication before propos-
ing rulemaking. On the conirary, delay in addressing the question of
rulemaking may create unnecessary uncertainty for other licensees.

I behieve taat the better course would be for the Commission 1o con-
sider rulemaking now and propose an amendment to the rules if there
exists a sound support.~_ technical basis.

I do not intend these views to intimate a judgment on my part on any
issue in the UCLA proceeding. | have reached no such judgment.




Atomic Safety and
Licensing Appeal
Boards Issuances

ATOMIC SAFETY AND LICENSING APPEAL PANEL

Alan S Rosentha!, Chairman
Dr. John M. Bucs

D W. Reed Johnson

| vomas S. Moore
Christine N. Kohl

Gery J. Edles

Dr. Reginsid L. Gotchy
Howard A Wilber

y
-
o
<

2. O
o
e
<{
Wi
o
o
- §




Cite as 19 NRC 1333 (1984) ALAB-773

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Administrative Judges:

Alan S. Rosenthal, Ctairman
Gary J. Edles
Howard A. Wilber

in the Matter of Docket No. 50-322-0L
(Emergency Planning)

LONG 15.AND LIGHTING
COMPANY
(Shoreham Nuclear Power
Station, Lnit 1) June 13,1884

Upon appeal of a Licensing Board order requiring that the Federal
Emergenc © Management Agency (FEMA) release to an intervenor in
this operaing license proceeding certain agency documents concerning
FEMA's emergency preparedness determination: for the facility, the
Appeal Board reverses, determining thai the documents are privileged
under the executive or deliberative process privilege and the irervenor
has not made a showing of need sufficient to override the privilege

RULES OF PRACTICE: DISCOVERY

Pursuant to 10 C.F.R. § 2.740(b) (1) of the Commussion’s regulations,
parties may generally obtain discovery regarding any matier, not
privileged, which is relevant to the subject matter involved in the
proceeding.




OPERATING LICENSE(S): EMERGENCY PREPAREDNESS

Under Commission regulations, no full-power operating license for a
nuclear power reactor can issue unless the NRC finds that there 1s rea-
sonable assurance that adequate protective measures both on and ofT the
facility site can and will be taken in the event of a radiological
emergency. 10 C.F.R. § 5047(a)(1).

OPERATING LICENSE(S): EMERGENCY PREPAREDNESS
(FEMA FINDINGS)

With regard to the adequacy of offsite emergency measures, the NRC
must base its findings on a rev.ew of the Federal Emergency Manage-
ment Agency (FEMA) findings and determinations as to whether state
and local emergency plans are adequate and whether there is reasonabie {
assurance they can be implemented. 10 C.F R § 5047(a)(2)

OPERATING LICEMSE(S): EMERGENCY PREPAREDNESS
(FEMA FINDINGS)

Under a Memorandum of Understanding entered into by the Commis- ‘
sion and FEMA in 1980, FEMA has the responsib.lity for reviewing
emergency plans and agrees to provide the NRC with findings and
determinations on the current status of emergency preparedness around
particular plant sites for use ir NRC licensing proceedings 45 Fed Reg.
82,713 (1980).

OPERATING LICENSE(S): EMERGENCY PREPAREDNESS
(FEMA FINDINGS)

In connection with applications for operating licenses. the NRC
reviews FEMA findings and determinations on the status of emergency
planning around a plant and then makes its own decisions with regard 10
the overall state of emergency preparedness.

RULES OF PRACTICE: EXECUTIVE PRIVILEGE

The executive (or deliberztive process) privilege protects from public
disclosure governmental documents reflecting advisory opinions,
recommendations, and deliberations comprising part of a process by
which governmental decisions and policies are formulated. Carl! Zeiss
Stiftung v. V.E.B. Carl Zeiss, Jena, 40 FR.D 318 (DD C. 1966}, affd,




184 F.2d 979 (D.C. Cir.), cert. denied, 389 US. 952 (1967). See also
NLRB v. Sears, Roebuck & Co., 421 US 132, 150 (1975). United States
v. Leggert & Plan, Inc., 542 F 2d 655, 658-59 (6th Cir. 1976), cert.
denied, 430 U.S. 945 (1977).

RULLS OF PRACTICE: EXECUTIVE PRIVILEGE

The executive privilege may be invoked in NRC proceedings. Virginia
Electric and Power Co. (North Anna Power Station, Units | and 2),
CLI-74-16, 7 AEC 313 (1974); Consumers Power Co. (Midland Plant,
Units No. | & 2), ALAB-33, 4 AEC 701 (1971).

RULES OF PRACTICE: EXECUTIVE PRIVILEGE
(QUALIFIED)

The executive privilege is qualified and can be overcome by an ap-
propriate showing of need A balancing test is applied o determine
wheiher a litigant’'s demonstrated need for a documen: outweighs the as-
serted interest in confidentiality. Car/ Zeiss Stiftung. supra, 40 FR.D. at
k¥

RULES OF PRACTICE: EXECUTIVE PRIVILEGE (BURDEN
OF PROOF)

The government agency bears the burden of demonstrating that the
executive privilege is properly invoked, but the party seeking the with-
held information has the burden of showing that there is an overriding
need for its release. Smuh v. FTC, 403 F. Supp. 1000, 1016 (D. Del
1975). United States v. AT&T, 86 F R.D. 603, 610 (D.D.C 1979)

RULES OF PRACTICE: EXECUTIVE PRIVILEGE (SCOPE)

The executive privilege is not limited to policymaking, but may attach
10 the deliberative process that precedes most decisions of government
agencies. Russell v. Dep't. of the Air Force, 682 F 2d 1045, 1047 (D.C.
Cir. 1982)

RULES OF PRACTICE: EXECUTIVE PRIVILEGE (SCOPE)

The executive privilege does not protect purely factual material unless
it is inextricably intertwined with privileged communications, or the dis-
closure of the factual material would reveal the agency's decisionmaking
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process. Sterling Drug Inc. v. Harris, 488 F. Supp 1019, 1024 (SD NY.
1980) . Russel! supra, 682 F 2d a1t 1048

RULES OF PRACTICE: EXECUMTIVE PRIVILEGE (SCOPE)

The executive privilege protects both intra-agency and inter-agency
documents and may even extend 1o outside consultants to an agency.
Lead Industries Ass'n v. OSHA, 610 F.2d 70, 83 (24 Cir. 1979), citing
Soucie v. David, 448 F.2d 1067, 1078 n44 (D.C. Cir. 197)). Wu v. Na-
tional Endowment for Humaniries, 460 F.2d 1030, 1032 (5th Cir. 1972),
cert. denied, 410 US. 926 (1973). Cf Naiional Small Shipments Traffic
Conference, Inc. v. ICC, 725 F.2d 1442, 1449 (D.C. Cir. 1984)
(“[blecause . . . consultants operate as the functional equivalent of regu-
lar staff, they constitute agency insiders™).

APPEARANCES

Stewart M. Glass, New York. New York. (with whom George Jett,
Spence W. Perry, and Lorri L. Jean, Washington, D C . were on
the briefs for the Federal Emergency Manageinent Agency

Karla J. Letsche, Washington, D C (with whom Martin B. Ashare,
Hauppauge. New York, and Herbert H. Brown, Lawrence Coe
Lanpher, and Christopher M. McMurray, Washington. D C |
were on the brief) for Suffolk County, New York.

Donald P. Irwin, Richmond, Virginia, (with whom Lee B. Zeugin,
Richmond. Virginia. was on the brief) for the Long Island Light-
ing Company

Edwin J. Reis (David A. Repka on the briel) for the Nucle Regula-
tory Commission stafl

DECISION

Pursua=t 10 10 C.F.R § 2 740(b'(1) of the Commission’s regulations,
parties may generally obtain discovery “regarding any matter, not
privileged, which is relevant to the subject matter involved in the pro-
ceeding . .. ." The Federal Emergency Management Agency (FEMA)
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appeals from a Licensing Boar.! decision ordering production ol vanous
documer 's in nection with ‘he ongoing litigation of emergency plan-
ning issues in this operating hcense proceeding involving Long Island
Lighting Company's (LILCO) Shoreham nuclear facility FEMA op-
posed intervenor Suffolk County's request for production of the docu-
ments on the ground that they a“e exempt from discovery under the ex-
ecutive or delihderative process privilege. in cur view, the priviicge 1s
validly invoked here and the County has not made the requisite showing
of need for the documents at this stage of the hugation. Accordingly, we
reverse the Licensing Board's decision.

BACKGROUND

Under Commission regulations, no full-power operating hcense for a
nuclear power reacior can issue uniess the NRC finds that there 1s rea-
sonable assurance that adequate protective measures both on and off the
facility site can and will be taken in the event of a radivlogical
emergency.'! With regard to the adeguacy of offsite emergency
measures, the NRC must “base its finding on a review of the Federal
Emergency Management Agency (FLMA) findings and determinations
as to whether State and local emergency plans are adequate and whether
there (s reasonable assurance that they can be implemented -

FEMA is an independent agency within the Executive Branch estab-
lished pursuant to Reorgamization Plan No 3 of 1978 ' lts director 15 ap-
pointed by the President with the advice and consent of the Senate * In
response 1o the recommendations of the Kemeny Commuission on the
accident at Three Mile Island, President Carter directed that FEMA

FSer IOCKEFR & SO4700001) By virtwe o0 10 CF R § S047(0) the Commission hes ruled thal «
huense authonzing fuel losding end low-power testing &1 Shoreham may e issued 107 ' e absence of 4n
appraved offsie emergency plan See CLTR31T 17 NRC 1012 (1981

TI0CFR § 50470121 This provision teads. n part, s follows

The NRC will base ity finding on a review of the Feders! Emergency Mansgemen: Agencs
(FEMA) findings and determinations o8 (0 whether State and lorel emetgency plans are ade
quate and whether there 5 reasonable assurance that they can be implemented and on the NRC
assesament a8 o whether the applicant s onsie emergency plans are adeguate and whether there
18 reasonable assurance the' they can be implemented A FEMA finding wili primardy be hased
on & review of the plans Any other information altesdy svalabie 1o FEMA myay be consudered
0 essessing whether there 18 reasonable assurance that (he plans can be implemenied In any
NRC licensing proceeding. & FEMA finding will coastiiuie o rebutiable presumpiion on gues
uons of sdequacy and implemeniation capubilng

143 Fed Reg 41.94) (1970 FEMA was activaied by Exec Order No 12 127 44 Fed f ey 19387
(919

43 Fed Reg 41,940 (1978) See also Exec Order No 12148, 44 Fed Reg 43 200 1979
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assume lead responsibility for all offsite nuclear emergency planning and
response.’

To facihitate coordinated planning, FEMA and the Commission 2n-
tered into a Memorandum of Understanding in January 1980 delineating
the respective responsibilities and undertakings of the two agencies.®
That Memorandum was superseded later in 1980." Under the Memoran-
dum now in effect, FEMA has the responsibilit for reviewing emergen-
cy plans and agrees to provide the NRC with findings and determinations
on the current status of emergency preparedness around particular plant
sites for use in NRC licensing proceedings. FEMA also agrees to make
expert witnesses available at such proceedings. including related disc. v-
ery proceedings. to support its findings and determinations The NRC
then reviews the FEMA findings and determinations and mukes deci-
sions with regard 1o the overall state of emergency preparedness in con-
nection with apphcations for operating licenses *

FEMA relies on Regional Assistance Commitiees (RACs) 1o review
emergency plans and prepare the FEMA findings and determinations.
These committees are set up in each region to assist state and local offi-
cials in the development of emergency plans, and to review the adequacy
of those plans ® They generally consist of representatives from the NRC,
the Environmental Protection Agency. the Departments of Health and
Human Services. Energy, Transportation. Agriculture, and Commerce,
and other Federal departments or agencies as appropriate.' Each RAC is
chaired by the FEMA Regional Representative.

Pursuant 10 a request from the NRC. FEMA arranged for a RAC 10
review the LILCO emergency plan, referred to as the LILCO Transition
Plan ' Representatives from six federal agencies. plus two FEMA
consultants. conducted the review of Revisions | and 11l of the plan.
Their individuasl comments evolved into a single plan review document
that was the subject of a RAC meeting at the FEMA offices in New

"See Exec Orger No 12.24) 4% Fed Reg 64 879 11980) and Memorandum of Undersianding Be
tween NKC and FEM 10 Accomplish & Prompt Improvement in Radwlogical Emergency Planning and
Preparedness 4% Fed Reg SR47 SKaR (1980)

P45 Fed Reg $547 (1950

45 Fed Reg #1711 (19800

¥ The establishment of day 1o-duy procedures for carrying out the arrangements in the Memorandum s
i the hands of an NRC/FEMA Sieering Commutiee comprived of equal numbers of TEMA and NRC
represeniatives Sicering Commutige decimons must be unanmous and in the event of disagreement
sues are referred 1o NRC and FEMA management for resolution
YU R S0
See 44CFR & 5110
1 See Memorandum in Support of FEMA's Appes! of an Order of the Atomic Safery and Licensing
Board and Reguest for o Stay (Muy 21 1984) (aMidavit of Louis O Gullrida st 2
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York City on January 20, 1984.'7 The fina! review document was submit-
ted to the NRC on March 15, 1984 ©

FEMA submitted 1ts findings and determinations in the form of tes-
timony on April 18 It consisted of textual material prepared by four
witnesses, including the RAC Chairman, plus several attachments,
including the RAC Final Report. Two days later, intervenor Suflolk
County served on FEMA a request that it produce various documents.

The County requested:

All documents that were produced in connection with, or in any way relate (0 the
FEMA Regional Assistance Committee ("RAC™) review of the Likco Transiuon
Plan for the Shoreham Nuclear Power Station, including. but not imited o a]ll
memoranda, correspondence. queslions. comments. reports, evaluations ratings
summaries. notes, drafis and transcrnipts, mainules, summares or notes of
meetings. discuss: ns or conferences including telephone conferences. among RAC
members or others relating to the RAC review  '*

On May 8, Suffolk County filed with the Licensing Board a motion 10
compel a response 0 s request for the production of documents. Infor-
mal discussions led to the release of some material but, during a confer-
ence among the parties and the Licensing Board on May 9, FEMA in-
dicated that it would assert the executive or deliberative process priv,'ege
with respect to thirty-seven documents. This privilege protects from
public disclosure governmental documents reflecting advisory opinions,
recommendations, and deliberations comprising part of a process by
which governmental decisions and policies are formulated.

The Licensing Board established a schedule for the filing of a hist of
the documents, the submission of briefs. and i camera Board examina-
ton of the documents themselves Following the receipt of all materials
and inspeciion of the documents, the Licensing Board, during a tele-
phone conference call on the afternoon of May 18, announced its ruling
ordering the release of thirty of the thirty-seven items The Board fol-
lowed up its oral ruling with & memorandum and order 1ssued later that
day '*

The Board found, as a threshold matier, that FEMA had made a prima
Jacie showing o executive privilege '” In this connection, the Board

Y g (affidavis of Roger B Kowseski at 6/

'3 i (affidavvt of Lous O GiufTriga at 2)

14 Ser Suffols County Reguest for Production of Documents by FEMA (April 20 1984} 51 2

Y Cart Zows Stitrung v V EB Carl Zews. Jong 0FRD NE (DD C 1966) afre 384 F 24979 (D (
Cir ). cort demwd B9 LS 952 L1987)

18 Memorandum and Order Ruling on Suffolk County Motion 10 Compel Producuon of Documents by
F"!HA (May 1B 1984} (unpuniished) (hereafier Memorandum and Order)

T me
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rejected the County's assertion that the maierial consisted of purely
factual matter not subject to the privilege. “[TIhe thrust of these
documents,” the Board found, “is that they contamn evaluations, adviso-
ry opinions, recommendations and deliberations which fall within
‘executive privilege ' We also find that the FEMA findings . as
adopt.d from the RAC Report, involve the decision making process of
government which is protected by executive privilege """

The Board nevertheless determined that the County's necd for the
documents “is greater than the harm or ‘chilling effect’ which such
relezse will have on decision making in the future "'* The Board found
it significant that the RAC Report was part of the FEMA findings and
determinations to be submitted formally into eviderce at the hearing,
and determined that “it would be unfair to deny the County access o
the underlying documents ard processes by wh. h the RAC Report
achieved its final form."* The Board ordered FEMA to turn over the
documents by close of business on May 21

On the afternoon of May 21, FEMA filed an appeal from the Licensing
Board's order., accompanied by a motion for a stay of the Board's
decision. Later that afternoon, we eniered an ex parte emergency stay to
protect our jurisdiction and, following the submission of written re-
sponses to the FEMA motion and oral argument held on May 23, we
continued the stay pending expedited consideration of FEMA's appeal
on the merits. ' Briefs addressing the merits of FEMA's claim were filed
on June 1. supplemental briefs were filed on June 5 © and we heard oral
argument on June 7

ANALYSIS
1. Legal Principles

The legal principles governing the issues under review may be stated
simply and, as the Licensing Board observed and both FEMA and Sui-

1] Ibed

0.” PR |

Wiy mh

1) Memorandum snd Order of May 24 1984 (unpublished!

1106 M, 10, we specilically requesied thai the pariies address the per missibdiy and advisability of one
federal agency s ordering the disclosure of documents by anoiher agercy We ashed thai 1he isue be ad
dressed generally and with specific reference 1o the Memorandum of Understanding establishing proge.
dures for FEMA s participstion in NRC iensing proceedings Order of May 10, 1984 Cunpublished )
This issue was the subject of the June § supplemental briefs The briefs. prepared under & Light deadiine
have been quite helpful All parties sre i agreement that in appropriale circumsiances the Licensing
Board has suthority 1o order the release of the docume: «
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folk County acknowledge.’’ are largely uncontroverted. (As we shall dis-
cuss later, application of these principles to the facts of this case produces
the disagreement among the parties.) The dehiberative process privilege
protects from discovery governmental documents reflecung advisory
opinions, recommendations and deliberations comprising part of a pro-
cess by which governmental decisions and policies are formulated ** The
privilege may be invoked in NRC proceedings ** It is a quahfied
privilege, however, which can be overcome by an apypropriate showing
of need ™ A balancing test must be apphed 10 determine whether a it

gant's demonstrated need for the documenis outweighs the asserted
interest in confidentiality. In this respect, the government agency bears
the burden of gemonstrating that the privilege i1s properly invoked,”’ but
the party seeking the withheld information has the burden of showing
that there is an overnding need for its release *

2. Weighing and Balancing Competing Interests

Following consideration of supporting affidavits filed by the Director
of FEMA and other FEMA officials, and after in camera review of the
documents, the Licensing Board found that FEMA had adequately
demonstrated that the privilege is properly invoked in this case. We
agree. Suffolk County claims that the privilege does not apply because
the documents contain technical findings that have nothing to do with
FEMA policymaking ™ The privilege 1s not limited to policymaking.
however. Rather, it may attach to “the deliberative process that precedes
most decisions of government agencies " The Licensing Board was cor-

' Memorsndum and Order a1 3.4, Sufolk County Briel i Opposiion 10 FEMA s Appeal of the Ma,
18 ASLB Order Compeliing Production of Documents by FEMA (June | 1988) a1 1) thereat -+ Suffolk
County Boel). Memorandum i Suppott of FEMA s Appeal of an Order of the Alomic Safers and
Licensing Board at ¥ (hereafier FEMA Brigh

WNLRE v Sears. Roebuck @ Co 42, U S 132 180 (1975 Unied Stawes v Legeers & Pan Inc 542
F 20 655 65059 (6th Cur 1978)., conr. denmwd 400 LS 945 119770, Canl Zewss Stitrung supra SO F R D
U2

35 Virgima Ewcirn and Power Co (Notih Anns Power Stanion. Unas | and 20 CLIE 7616 7 AEC 1)
(1994) . Consumers Power Co (Midland Plant Units No 1 & 20 ALAB 3D 4 AEC 00 (197

3 Cart Zows Stfrung. supra. 40 F R D w1 127 Suflolk County indicates that the privilege can be over.
come “by & showing of compeliing need * Suffols County Bref ai 1)

¥ Sman v FTC 403 F Sapp 10001016 (D Del 1974

I United Stares v ATAT 867 R D 803 610 (DD C 197

2 Suffotk County Briel a1 1617

Y Russetl v Dep't of the Av Force 681 F 20 1045 1047 (D€ Cir 19821 Although the Russel! case in:
volved & reques. under the Freedom of Information Ao (FOIA) S U S C & S5 00 0s relevant 10 8 con-
sideration of the wope of (he deliberaiive privilege because FOLA Esempion ¢ incorporaies civil diwov
ery privileges Remegoranon Board « Gramman Awcealt Engmeveing Corp 421 U S 168 184 (1975)
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rect in determining that it applies to the decisional process by which
FEMA arrives at its findings and conclusions. ™

We recognize that purely factual material must be segregated and re-
leased unless “inexiricably intertwined” with privileged communica-
tions,*? or the disclosurc of such factual material woo d reveal the agen-
cy's decisionmaking process.’’ The iLicensing Board relected Suffolk
County’s claim that the documents contained discrete factual informa-
tion. We have reviewed the documents ourselves and agree that the
staiements of fact cannol be segiegated

Playboy Enterprises, Inc. v. Dep't of Justice,* relied on by the County
does not require a contrary recult. In that case, the court concluded that
whether material is considered factual or deliberative is determined in
part by the context in which the material was prepared. Factual mater:al
included in case summaries was protected against disclosure where pre-
pared “for the sole purpose of assisting the . . . [decisionmaker] 10 make
a complex decision in ar adjudicatory proceeding.”* Such mater.al was
contrasted with that “prepared only to inform the Attornev General of
facts which he in turn would meke available to members of Congress.™"’
The Playboy case is consistent with the well-recognized distinction be-
tween memoranda prepared in order to assist a decisionmaker in arriving
at a decision and those — such as postdecisional memoranda — that are
not.’* Cases decided after Playboy have approved the withholding of
“the raw materials that went into the formulation™ of an agency’ commis-
sioner's remarks’ as well as “a preliminary draft of . . . [an] official
document. ™™

Having found that the privilege was properly asserted. the Licensing
Bozerd went on to find that, uncer a balancing test, the County’s need
for the documents =as sufficient to override the privilege claim.
Ordinarily, we would accord deference to the Board's ultimate balance

31 Sec Renegonanon Board. supra (privilege appiies to predecisional documenis which are used e part of
# process 10 deiermine whether certain profits by government contraciors were eacessivel. Maohn
Zucker:. 316 F.2d 336 (D.C Cir ). cerr denwd 375 U S 896 (1963), cned with approve! in Lwited States «
Weber 4urcraft Corp . 32 US L W 4151, 4352 (U S March 20, 1984) iprivilege applies 1o accident
reports where disclosure would hamnper the efficieni operation of tne Awr Force fight safety program)

3 Sierimg Drug inc v. Horeis, 488 F Supp 1019, 1024 (SD N Y 1980)

33 Russell. supra. 682 F 2d at 1048

M§1F2d931 (DC Cur 1982)

35 App Tr 148

3% Piavbos Emerpe~ 5. supra 677 F 2d a1 936

3 joed

38 Reneporianon Board supra. 421 US st 184

97T World Comeswwanons v. FCC. 699 F.2d 1219, 1236-37 (D C Cir 1983), revd on other grounds
S2USLW 4507 (U 5 April 30, 1984)

40 Russell. ~upra. 682 F 2d a1 1047
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In the instant case, however, we find that the Board improperly evaluat-
ed the relevant factors and its ultimate balance is therefore tainted.

As far as we are able to tell, the thirty documents now in dispute were
part of omnibus requests made by Suffolk County, both through discov-
ery and under ihe Freedom of Information provisions of the Administra-
tive Procedure Act, S US.C. § 552. Numerous documents have been re-
leased to the County voluntarily ¢ In addition, FEMA has agreed 1o
make four witnesses availadle for deposition, three of whom participated
in the RAC process. Suffolk County was offered an opportunity to
depose these witnesses together or separately and has chosen 1o do so
separately ** While we can understand the County's desire to review the
undisclosed documents in the interest of obtaining the maximum
amount of background information — and, indeed, the County would
be entitied to do so in the absence of the invocation of the privilege —
Commission*' and jucicial** precedent requires some overriding need or
special circumstances in order to overcome a valid claim of privilege In
our view, the County has not demonstrated — at least at this junciure
— %31 currently available sources are inadequate to permit a genuine
probing of the bases for the FEMA findings and *he RAC's collegial
conclusions.

Essentially, we cannot agree with the Board that the County has as yet
made out a convincing case that il carnot oblain relevant information
elsewhere. Obviously, the County is entitled to probe the FEMA
findings, explore their bases, assess their accuracy, and dete:mine what
reliance should be placed on them. To that end, FEMA will make its
sponsoring witnesses available for deposition and cross-examination

4) LILCO siates that FEMA has produced “over 1100 pages of documents relative 10 1s resiew of
Shoreham in response 10 an FOIA request . forty of these doc ments have been wdentified by FEMA
as beating on the RAC Resiew " LILCO Briel ar § FEMA indicates that 1t has produced “numerous
other documenis arnd «denuified at least fifiy of those reicased documents thal were directiy respon
sive 10 Suffolk County's motion 1o compel production of documents relating 16 the RAC review *
FEMA Bnef a1 11 Suffolk County acknowledges that 40 or SO documents were made availabic App
Tr 120
42 LILCO Brief a1 3-8
43 North Anna. supra. 7 AEC at 313 (Advisory Commitiee on Reactor Safeguards documenis ordered
d'<closed where withheld information necessary 10 a proper deciion, information not reasonably ob-
inable elsewhere the safely issue discovered afier onginal proceedings concluded. and existence of
senous aliegations that the licensee had mntentionally withheld information for several years) (/7 Menn
polingn Edison Co. (Three Mile Istand Nuclear Station. Unit No 1), ALAB-TIS, 17 NRC 102 (198Y)
(excephional circumsiances for issuance of subpoens 10 additional stall witnesses foung where there may
be a genuine scienuific disagreement on a ceniral decisional issue)
44 Corl Zewss Sufrung supra. 40 F R D a1 328-29 (privileged Deparimert of Justice documents containing
internal opinions, advice, #nd recommendations immune from discovery in civil liligation between pry
vale parties where other documents were made aviilable by the government and no showng of need)
See also Unned Sigtes v Nwon. 418 US 683 (1974) (due process nights of criminal defendants 1o obtain
relevant evidence outweigh the President’s interest in maintaiming confidentialiny of privileged
communications)
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They may be examined as 10 the soundness and rehiability of the scienuf-
ic assumptions or professional judgments underlying the FFMA
findings. While the County may well find 1t helpful to have predecisional
materials -~ for impeachment purposes or to reveal soft spots in the
final testimony, for example — it has not shown that its right to explore
the underpinnings of the FEMA findings and determinations cannot be
satisfied without the documenis it seeks.

During the course of oral argument there was substantial conjecture
over precisely what information FEMA's sponsoring witnesses would
prcvide and whether such information would turn out to be adequaie for
the County's needs. Not surprisingly, counsel for FEMA argued that the
agency's witnesses will be forthcoming and the substantive bases or pro-
fessional judgments underlying FEMA’s findings will be subjected to
scrutiny. FEMA appears interested primarily in protecting the identity of
those RAC participants who articulated certain views, rather than the ex-
1stence or substance of those views.** Counsel for the County disavows
any particular interest in the names of individuals putting forih specific
views. she seeks only the bases for the RAC conclusions.* She nonethe-
less claims that she simply does not know precisely how far she would
be permitted 10 examine the witnesses before FEMA will interpose an
objection * What we have before us at the moment is little more than
speculation regarding what may occur as the discovery or hearing process
unfolds. Such conjecture cann«t constitute the requ.site showing of need
sufficiert 1o overnde FEMA s invocation of the privilege.

There are other. equally compelling considerations that dictate ihat
the Licensing Board for the moment should have stayed its hanc. If
FEMA s correct that sufficient information wiil be forthcoming. there
will e no need to order the requcsied documerts to be released Such
result would, of course. avoid any confrontation with FEMAs legitimate
interest in protecting the integrity of its internal processes. Were we 10
order release of the documents now, however, and it should turn out
that release is not genuinely required, we may have needlessly compro-
mised FEMA s operations. If the County is righ!, there may, of course,
be an eventual need lo order release of the documents. That can be
done at a later stage, albeit with some compromuse in efficiency and sddi-
nonal delay.

“ App Tr 162-68

46 “Now, with respect 10 the individual views of [RAC) members. | wani 10 emphasize that we -
our discovery reques! was not piease tell us who said whal — Our JISCOVEry requEs! was give us the docu-
ments thal furm the bas:s of the IRAC) conclusions ~ App Tr 123

4T App Tr 132 138-4)
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3. Additional Observations

Although we need go no further 1o dispose of FEMA s appeal, we be-
lieve it useful to offer some general observations to assist the parties and
the Licensing Board in the event the issue of disclosure of the docu-
ments should reemerge.

In reaching its determination that the County had shown the requisite
need for the documents, the Licensing Board relied on five factors, as
follows:

(1) imporiance of the documents 10 the Suffolk County case. (2) the unavailability
elsewhere of this information. (3) the philosophy of broad discovery under NRC
rules of procedure. (4) our prior decision in the dispute between LILCO and New
York State where we found that LILCO's need for the documents outweighed New
York's claim of harm resulting from disclosure. and ‘S) the fact thai in mos! cases
here, the authors of the documents in question are not subordinates of the persons
o whom the documents are addressed and therefore the possibility of any “chilling
effect” of disclosure is lessened **

The Board properly began its inquiry with a reference to the importance
of the documents and the likely availability elsewhere of information
equivalen. to that contained in the documents. These are plainly key
considerations.** But the Board's aralysis of these facicrs is somewhat
sketchy and, in our view, faulty.

To begin with, we do not share the Board's perspective regarding the
importance of the withheld documents. The Board indicated:

We are most impressed with the fact that the FEMA RAC Report now constituies
FEMA s findings for purposes of 10 C.F.R § 5047 In this regard. the RAC 15 clear-
Iy distinguishable from [1he] ACRS Moreover, three members of the RAC will
testify for FEMA The FEMA testimony incorporates numerous references 1o the
RAC Report Under these circumstances. it would be unfair to deny the County
access 10 the underlying documenis and processes by which the RAC Report!
achieved its final form

The Board appears to have been strongly influenced by the fact that the
RAC Report has becore part of the final testimony. But virtually all pre-
decisional material, like a good deal of privileged matter such as an attor-
ney’s work product, are produced during an evolutionary process leading
up to, and may ultimately be incorporated into, the presentation of
some publicly available information such as testimony. To conclude that

4% Memorandum and Order at 4
9 Soe Legeent & Plon, supra. S42 F 2d a1 659
S0 Memorandum and Order a1 &
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mere incorporation of deliberative material into a final product demon-
strates a compelling need for the matenal would essentially render the
privilege meaningless *'

It is also important Lo place in perspective the significance of the
FEMA findings First of 2ll, it is the ultimite institutional findings and
determinations by FEMA_ not the predecisional opinions of various
members of the RAC, that are centrally important.*’ Moreover, although
these findings constitute a rebuttable presumption under the Commis-
sion's regulations,*’ the applicant bear: the ultimate burden of
demonstrating that the emergency plans are satisfactory and, on the
basis of all the information submitted, the Licensing Board must be able
to conclude that the state of emergency preparedness provides
“reasonable assurance that adequate protective measures can and will be
taken in the event of a radiological emergency.”* As we pointed out in
our Sen Onofre opinion,

[t}he fact that a final FEMA finding i1s entitied to a rebuttable presumption does Aot
convert that agency inte a decisionmaker in Commission licensing proceedings **

A failure by the four FEMA witnesses adequately to defend the FEMA
findings and determinations deprives them of whatever reliability, and
hence whatever presumptive effect, they might otherwise have.

We also believe, contrary to the Licensing Board's suggestion and the
County's argument,* that the mere fact that all RAC members are not
subordinates of the persons to whom the documents are addressed is
not necessarily significant. The privilege protects both intra-agency and
inter-agency documents and may even extend to outside consultants to
an agency.’” While there may be added reason to protect opinions given

‘U Suffolk also contends that the privilege has been waived because FEMA has affirmatively placed into
controversy the matters tha! were the subsject of 11s deirberations Suffoik ciles no authoarty for iis
asseriion More imporiant, we believe its argument 1s a vanant of ns more general asseriion that the
dehiberative privilege fails simply because matiers discussed uliimately evolve into some form of public
presentation

S2.Ct Sourhern Coliforma Edison Co 1San Onofre Nuclesr Generating Station. Unis 2 and 3).
AL AB-717. 17 NRC 346 365-68 (1983) (collegial document requires sponsoring wiiness who need not
be (he author)

STI0CFR § 5047 ()

UIOCFR § 5047 (1)

S San Onafre, supra, 17 NRC at 378-79

6 Suffoik County Brief at 17-18

" Leod Industries Ass'n v OSAA, 610 F 2d 70 83 (2d Cie. 1979). cing Soucw s Dawvid. 448 F 20 1067

1078 ndd (DC Cir 1971). Wu v Nanonal Endowment for Humanmes. 460 F 24 1030, 1032 (5ih Cir

1972). cert densed 410 U S 926 (19730 C/. Naional Small Shipmems Traffx Conference. Inc v ICC. 725
F 2d 1442 1449 (D C Cir. 1984) ( |blecause consuilamis operate as the functional equivalent of
regular siafl, they constitute agency insders ')
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bty subordinates to their supervisors. the basic reason behind the privi
lege — ie., the encouragement of frank discussion in government deci-
sionmaking — can apply as well to non-FEMA RAC members and
consultants.

We are also concerned that the Board may have underestimated the
value of the frec and candid exchange of ideas leading up to FEMA's
expert evaluation of emeigency plans. Roger B. Kowieski, the chairman
of Region II's RAC, states that

by releasinrg the RAC individual comments which are predeasional. my ability 10
operate the Regional Assistance Commuitiee will be [severely weakened] The RAC
members, in fact. may be very reluciant 10 provide me with writien materiai which
couid be disclosed later at the ASLB hearing or other proceedings. Some of these
comments may be sensitive in nature and their disclosure could have a negative
impact on our relationship with the states, and Jocal gc vernments and utilinies **

Given the existence of the collaborative arrangement between the NRC
and FEMA — which presumes due regard for the other agency's respon-
sibilities — and FEMA's independent role with regard to offsite nuclear
emergency planning and response, we believe Mr. Kowieski’s judgment
is entitled 1o « high degree of Geference.

We nonetheless confess to some uneasiness over the blanket assertion
by FEMA that release of any or all portions of the thirty documents will
have a chilling effect on its operations. To begin with, it appears that
some material can be released once identifying details, such as the
names of the reviewers, are deleted * Certain of the documents,
maoreover, were prepared by consultants who will now testify at the
hearings. Although the fact that they are consultants does not render the
privilege inapplicable, we find some merit in the Licensing Board's judg-
ment that the candor of their informal &dvice to FEMA during prepara-
tion of the FEMA findings may not be seriously affected by disclosure
of their original reports because they will be required to justify their
views during cross-examination. Should this issue reemerge, we believe
FEMA has some ooligation to provide a more particularized explanation
of precisely how release of urnderlying documents will have a “chilling
effeci” on the advice received from its non-FEMA members or
consultants.*

S8 Memorandum in Support of FEMA's Appeal (May 21. 19841 (affidavit of Roger B Kowiesk: a1 6)

59 See App Tr &7

60 The Licensing Board noted that the “chilling effect” on FELLA 5 operation as a result of disclosure of
U tgeriving documents “will be less 12 iose cases where we have previously withheld discovery
Memorandum and Order at & Some elaboration of this conclusion would hikewise be helpful
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We can appreciate the Board’s view, strongly endorsed on appeal by
the County, that FEMA documenis should be ordered to be disclosed
because the County and the State of New York have been required to
disclose supposedly similar deliberative documents. But we do not share
the Board's opinion that disclosure is warranted simply in the interest of
equity or fairness. Neither the County nor the State appealed from ear-
lier decisions ordering disclosure, so we must assume that they did not
believe that their governmental functions would be unduly impaired by
disclosure. FEMA takes a diferent view and it is plainly entitled to press
that view. More importantly, each disclosure decision altumately turns
on a careful weighing of the need for the information against the adverse
effect disclosure would likely produce. On earlier occasions, the Licens-
ing Board ordered some information released but refused to order disclo-
sure of other documents.t’ While we strongly encourage FEMA (o re-
evaluate its governmental needs with a view toward disclosing docu-
ments to the maximum extent feasible, we cannot conclude that the
determination by either Suffolk County or the State not to appeal the
Board’s earlier decisions, or those decisions themselves, are tantamount
1o a need sufficient to override FEMA’s claim of privilege.

4. Conclusion

We emphasize the preliminary nature of our conclusion and the nar-
rowness of our holding. Upon deposition or cross-exam:nation of the
sponsoring witnesses, or the review of documents voluntaiily released.
it may appear that there are good and sufficient reasons to warrant
disclosure, such as significant differences of opinion among members of
the RAC on important issues affecting the adequacy of LILCO’s plan. It
may turn out that the sponsoring witnesses are unable to defend or ex-
plain adequately the underlying bases for FEMA s determinations or
reveal that they have relied 1o an inordinate degree on the views of
others. In such circumstances (and. perhaps. in others). the County
may well be able to establish a sufficiently compelling need for the un-
derlying documents.

61 See, for example. LBP-83.72, 18 NRC 1221 (1983) and LBP-82-82. 16 NRC 1144 (1982)
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The Licensing Board's decision is reversed and the case is remanded
with instructions to deny the County’s motion for production of the re-
maining thirty documents.

Itis so ORDERED.

FOR THE APPEAL BOARD

Barbara A. Tompkins
Secretary to the
Appeal Board
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The Appeal Roard denies the motion of an intervenor to reopen the
record in the management phase of this special proceeding. it finds that
the information on which the motion is predicated 1s insufficient to war-
rant reopening under the well-established, thr2e-part test for reopening
a closed record.

RULES OF PRACTICE: FILING OF DOCUMENTS

The filing of a document in NRC licensing proceedings is deemed 1o
be complete as of the time of deposit of the document in the mail or
with a telegraph company. 10 C.F.R. § 2.701(c).

RULES OF PRACTICE: REOPENING OF RECORD

The three-part test for reo 2ning a closed record considers whether
(1) the motion is timely, (2) it addresses significant safety (or
environmental) issues, and (3) a different result might have been
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reached had the newly proffered maternial been considered initizliy. Pacif-
ic Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units | and
2). ALAB-598, 11 NRC 876, 879 (1980)

ATOMIC ENERGY ACT: MATERIAL FALSE STATEMENT

Under section 186a of the Atomic Energy Act, any license may be
revoked for, among other things, any material false statement in the ap-
plication or any statement of fact required under section 182 of the Act.
42 US.C. § 2236a. This provision of the statu’e can be violated by omis-
sion as weli as by an affirrnative statement. Virginua Electric and Power
Co. (North Anna Power Station, Units 1 and 2), CLI-76-22, 4 NRC
480, 489 (1976), aff'd sub nom. Virginia Eleciric and Power Co. v. NRC,
571 F.2d 1289 (4th Cir. 1978).

RULES OF PRACTICE: RESPONSIBILITIES OF PARTIES

Adjudicatory boards have long required parties in proceedings before
them to inform the boards and othcr parties of any new information that
is “relevant and material to the matters being adjudicated.” Duke Power
Co. (William B. McGuire Nuclear Station, Units 1 & 2), ALAB-143, 6
AEC 623, 625 (1973). See also Tennessee Valley Authority (Browns
Ferry Nuclear Plant, Units 1. 2 and 3). ALAB-677. 15 NRC 1387, 1394
(1982).

ATOMIC ENERGY ACT: MATERIAL FALSE STATEMENT

The term “material™ in “material false statement™ means material in
the traditional evidentiary sense — i¢., whether 1t 1s “capable of in-
fluencing a decisionmaker, not whether the statement would, in fact,
have been relied on.” North Anna, supra. 4 NRC a1 487,

RULES OF PRACTICE: RESPONSIBILITIES OF PARTIES

In case a licensee or an applicant has a reasonable doubt concerning
the materiality of information in relation to its Board Notification obliga-
tion or duties under section 186 of the Atomic Energy Act, supra, the in-
formation should be disciosed for the board to decide .ts true worth
McGuire, supra, 6 AEC at 625 n.15. Consurers Power Co. (Midland
Plant, Units |1 and 2), ALAB-69], 16 NRC 897, 914 (1982), review
declined, CL1-83-2, 17 NRC 69 (198.).
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RULES OF PRACTICE: RESPONSIBILITIES OF PARTIES

Before submitting informatior. as a Board Notification or under section
186 of the Aiomic Energy Act, supra, an applicant or a licensee generally
is entitled to a reasonable period of time for internal corporate review of
the documerts under consideration. An obvious exception exists for
reports and the like that could have an immediate effect on matters cur-
rently being pursued at hearing, or that disclose possible serious safety
or environmental problems requ ring immediate attention. An applicant
or a licensee is obliged to repori the latter to the NRC staff without
delay, pursuant to myriad regulatory requircments. See, e.g., 10 C.F.R.
§ 50.72.

ATOMIC ENERGY ACT: LICENSEE'S CHARACTER

Deliberate planning by a licensee or an applicant 1o make a material
false statement, even where not carried to fruition, would be evidence
of bad character. See Midland, CL1-83-2, supra, 17 NRC at 70. A party,
however, has a right to assert a reasonable position in opposition to any
claimed obligation.

APPEARANCES

Joanne Doroshow and Louise Bradford, Harrisburg, Pennsylvania, for
intervenor Three Mile Island Alert, Inc

Ernest L. Blake, Jr., and Deborah B. Bauser, Washingion, D.C_, for
licensee Metropolitan Edison Company.

Mary E. Wagner for the Nuclear Regulatory Commission staff.

MEMORANDUM AND ORDER

On May 24, 1984, we issued ALAB-772, 19 NRC 1193, in which we
reopenad the management phase of this proceeding and remanded to
the Licensing Board for further hearing on several specified issues,
including the adequacy of licensee’s training program. Subsequent to the
iscuance of that decision, we received another motion to reopen from in-
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tervenor Three Mile Island Alert. Inc. (TMIA).' TMIA seeks reopening
on two grounds as a result of recently released reports by the NRC's
Office of Investigations (Ol): (1) alleged training irregularities by licen-
see dating back to 1976, and (2) licensc2’s alleged failure to provide to
the NRC stafl, the Commission, and this Board, in a timely fashion, two
reports on its management by outside consulting firms. TMIA contends
that both Ol reports raise serious questions about the integrity of licen-
see’s management. Licensee and the NRC staff oppose the motion.

For the reasons explained below, we deny the motion to reopen.

I. BACKGROUND

The Ol investigation of the slleged training irregularities was an out-
growth of the stafl"s review of the record in the post-TMI-2 accident liti-
gation between licensee's parent corporation and the manufaciurer of
the TMI reactors, Babcock & Wilcox (B&W). See General Public Unlines
Cor, v. Babcock & Wilcox Co., No. 80-CIV-1683 (S.D.N.Y. filed March
25, 159 [“B&W trial”]). One of the documents in that record was a
1976 me.~orandum written by the former Supervisor of Training at
TMI. Alexis "s ggaris. to other licensee officials. The memorandum dis-
cussed a number of problems with licensee’s requalification training pro-
gram for hicensed operators and suggested that the company was in viola-
tion of NRC training regulations. After discovery last year of this memo-
randum in the B&W trial record, Ol was requested 10 investigate the
matter further. That investigation was recently terminated and resuited
in Report No. Q-1-84-004, which is the basis for TMIA's motion to
reopen cn the training issue. After interviewing the principal licensee
managers involved in training at the time of the memorandum and
shortly afterward (many of whom are no longer employed by licensee
GPU Nuclear), Ol reported:

This investigation has not produced any information to indicate that the TSAG-
GARIS memorandum was in reference 10 actual conditons of noncomphance with
ary requirements of the requahfication program, nor v.as there any testmony 10 in-
dicate that the hcensee wilifully conceaied information concerning noncompliances
from the NRC. Addiionally, an NRC Region | inspection performed within several
months of the TSAGGARIS memorandum did not identify any instances of non-
compliance which should have been reported

' TMIA s motion was aciually serwd (and thus filed) on May 23, before the issuance of ALAB-772
See WOCFR §2701(c) Thus. we have jurisdiction over the motion 1o recpen
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Ol Report No. Q-1-84-004 at 6. Ol theiefore terminated its
investigation. The report and underlying documents were served on the
parties and us !ast month

With respect to the two consullants’ reports, in 1982 hicensee request-
ed Basic Energy Technology / ssociates, Inc. (BETA), to examine man-
power utilization and expenditures at its TMI and Oyster Creek nuclear
facilities. Licensee also requested Rohrer, Hibler & Replogle, Inc.
(RHR), to assess operator attitudes at these same facilities BETA
issued i's report, “A Review of Current and Projected Expenditures and
Manpower Utilization for GPU Nuclear Corporation,” on February 28,
1983, and RHR issued “Priority Concerns of Licensed Nuclear Operators
at TMI and Oyster Creek and Suggested Action Steps™ on March 15,
1983. At an April 1983 meeting with NRC regional personnel, Henry
Hukill, Director of TMI-1, mentioned both reports as examples of posi-
tive steps licensee had taken to improve the management of TMI-1. In
response io the request of regional staff, Hukili provided copies of the
tvo reports. Per Hukill's request, the reports were returned. A subse-
quent regional staff request fc: the reports was honored as well, under
the same condition — that they be returned when review was completed.

In May 1983 during conference calls among regional and headquarters
NRC staff (including legal counsel) and licensee officials and counsel,
the NRC staff for the first ime raised questions concerning the relevan-
cy and materiality of the reports and iicensee’s corresponding obligation
to make them pub'ic through the Board Notification process. Staff coun-
se! urged that the documents be submitted to the parties in this proceed-
ing and to us. But both licensee’s management and counsel expressed
reluctance in making the documents public. They asserted that the
reports were not material to the matters under litigation and that they
feared musinterpretation of them. Within a few days, however, licensee
served the reporis, along with letters from BETA and RHR clarifying
the intended purpose of each.

Subsequently, the NRC's Director of Nuclear Reactor Regulation
(NRR) requested the Executive Legal Director (ELD) 10 provide a legal
opiniion on licensee’s obligation 1o disclose the reporis. The ELD
conc’uded that licensee could “be considered to have failed to meet its
duty to make Board notifications and its obligations under section 186
[of the Atomic Energy Act, 42 US C. § 2236, prohibiting material false
statements to the agency] by fai'.ng to provide the BETA and RHR
reports in a more timely fashion.” Memorandum from Guy H.
Cunningham, lll, to Harold R. Denton (June 14, 1983), attached to
Memorandum from William J. Dircks to the Commission (June 22,
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1983) 2 Consequently . O was asked to investigate this matter further. In
the report for Case No. 1-83-013, Ol found no deliberate attempt or con-
scious decision by licerisee to withhold the BETA and RHR reports from
the NRC. Ol noted. however, that hicensee officials remain confused
concerning their obligations in this regard and that the responsibility for
making such a decisior. within licensee's management structure is not
ciear. Ol Report No. 1-83-013 a1 4.

We have previously touched on both of the matiers on which TMIA
seeks reopening. TMIA earlier sought to reopen this record on, among
other things, unspecified disclosures in the B& W trial record and the
timeliness of licensee’s disclosure of the BETA and RHR reports In
ALAB-738, supra note 2, 18 NRC at 197, we denied those reyuests,
noting that it was premature to reopen the record on those items before
the investigation of each was completed. We also noted that, when they
were completed, TMIA could seek again 1o satisfy the requirements for
reopening the record. TMIA has accepted that invitation through the
filing now before us.

1. DISCUSSION

As we have had so much occasion to do lately, we set forth the three-
part test for reopening a closed record:

(1) Is the motion timely? (2) Does 1 address significant safety (or environmental)
issues? (3) Might a different result have been reached had the newly proffered
material been considered initially”

Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units
1 and 2). ALAB-598. 11 NRC 876, 879 (1980). Our focus here is on the
last two criteria, the significance and outcome-determinative effect of
the new information.’

2 In opposing TMIA's mouon here. the staf! acknowledges its prior legal opinion in this regard. bul
argues that licensee s achions were not wiliful and thus do not reflect negatively on its integrity The
s1afl : eariier lega! opinion s all the more curious in hight of its own continuing prodlem in submitiing
Board Noufications on a limely basis For exampie. we recently receved Board Noufication BN-84-109
(June S, 1984}, concerning ihe findings of a Jub /941 wnspection of 7 ™I

We sre also curious as 10 th status of 1he inquiry .nto the timeliness of hicensee's disclosure of the
Faegre & Benson Report. See Memorandum from Wilkam ). Dircks to the Commussion (June 29,

1983) . attached ic Letter from Jack R Goldberg 10 Appeal Board (July 12, 1983). ALAB-738, 18 NRC
177, 197 n.38 (1983)

3 Licensee contesis the umeliness of TMIA s motion insofar as i1l seeks reopening on (raiming. pointing
out that some of the documenis 10 which TMIA (and O Report No Q-1-84-004) refers have been pub-
licly available for some ume The motion. however, is cleariy Lied 1o the recently released Ol report. as

(Conninued)
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A. Training Irregularities

The Ol report and supporting documents show what. by this time.
should not be news to anyone — that there were significant
shoricomings, to say the least, .n licensee’s training program beiore the
1979 TMI-2 accident. Indeed, a fundamental assumption underlying the
Commission’s TMI-1 shutdown order and this entire proceeding was
that training, among other things, required special attention and
improvement. See CLI-79-8, 10 NRC 141, 144-45 (1979), CL1-80-5, 11
NRC 408 (1980). Thus, the adeguacy of licensee’s training program con-
sumed an enormous amount of hearing time below. See AILLAB-772.
supra, 19 NRC at 1208. That inquiry, however, was directed primarily to
post-accident improvements in that program, with a view toward
determining licensee s ability to operate TMI-1 safely in the future,
should restart be authorized. This proceeding was not instituted to pro-
vide a forum in which to liugate direc'ly all possible errors of the past.
Id at 1206 n.7, 1212 n.15.

The “new” information discussed in TMIA's motion and the Ol
report simply provides additional support for one of the underlying as-
sumptions of this proceeding. It is redundant and, as such, its signifi-
cance is questionable.* It follows that it would ~ot have likely affected
the Licensing Board's decision on training — or, for that matier, ours in
ALAB-772 — in any significant respect.

To the extent that anything revealed by the Ol investigation might be
construed as shedding new light on the adequacy of licensee’s existing
training program, we have already reopened the record on that score
Such matters can be pursued in accordance with the hearing we have
outlined in ALAB-772, supra, 19 NRC at 1233-39. Insofar as the infor-
mation contained in the Ol investigation report may indicate possible
violations of NRC training regulations before the TMI-2 accident, that
would be an enforcement matter, which, as noted above. is beyond the
scope of this particular proceeding

we suggested was appropriaie in ALAB-7I8. supra. |18 NRC at 197 In that circumstance, we cannol dis-
miss TMIA's mouon as unuimely Neither licensee nor the stall challenges the umeiness of the monon
with respect 10 the BETA and RHR reporis

4 Among the matters revealed by the Ol investigauor. were that classroom silendance was ofien poor
there was inordinate delay 1n relurning makeup matenal. and 100 hitle ime was aciuslly speniin the
control room Ol Report No. Q-1-84-004 at | 1he hearing before the Special Master showed thai similar
problems continued after the accident. See generally LBP-82-34B. 15 NRC 918 1014.20 (99 238.251)
(1982). LBP-82-56. 16 NRC 281, 355-66 (99 2321-2351) (1982
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B. The BETA and RHR Reports

It is important at the outset 1o stress what the precise issue is in this
regard. TMIA does nor argue that ihis proceeding be reopened on the
basis of the substantive content of the BETA and RHR reports. Indeed,
in ALAB-738, supra, 18 NRC at 198-99, we addressed that very issue.

Given the imitations in both reports [as discussed above in ALAB-738) and ~
more important — the fact that the ground covered therein (including the
criticisms) was well traversed at the hearing below, we are unable 10 conclude that
any of the matter calied to our attention might have made a differ=-ce in the Licens-
ing Board's decision Further, we would not want to Jiscourage . a1y hicensee from
undertaking such reviews of its management and operations (and disclosing ther
results) for 1ear of reopening a closed record Our perusal of the BETA Report, in
particular. snows it (0 be an extremely us~ful document, upon which licensee can
rely 1o improve its operation overall

There is no basis provided here for us to alter that view

instead, TMIA contends that licensee’s failure to submit the BETA
and RHR reports earlier and without reluctance shows a lack of integrity
on the part of licensee’s management. The necessary predicate of such a
conclusion, however, is that licensee was legally obligated to release the
materials more promptly and “voluntarily™ than it, in fact, did We are
unable to reach such a conclusion on the facts of this case.

This legal obligation, as pertinent here, could arise from two sources.
First, section 186a of the Atomic Energ  Act provides

Any hicense may be revoked for any material false statemeni n the apphcation or
any statement of fact required under section (82, or because of conditions revealed
by such application or statement of fact or any report, record. cr inspection or other
means which would warrant the Commission 1o refuse 10 grant a license on an origi-
nal application

42 US.C. § 2236a. In Virginia Electric and Power Co. (North Anna Power
Station, Units 1 and 2), CL1-76-22, 4 NRC 480, 489 (1976), affd sub
nom. Virginia Electric and Fower Co. v. NRC, 571 F 2d 1289 (4th Cir.
1978). the Commission held that this provision of the statute could be
violated bv omission as well as by an affirmative statement.‘ Second, we
have long required parties 10 our proceedings to inform the adjudicatory
boards and other parties of any new information that is “relevant and
materia' to the matters being adjudicated.” Duke Power Co. (William B.

5 The Commussion recently released a pohicy statement. however. in which it announced thal it s
reconsidering its eatlier views on what constitutes a matenal false statement 49 Fed Reg 8583, 8584
(1984)



McGuire Nuclear Station, Units 1 & 2), ALAB-143, 6 ALC 623, 625
(1973). See also Tennessee Valley Authority (Browns Ferry Nuclear
Plant, Units 1, 2 and 3), ALAB-677, 15 NRC 1387, 1394 (1982) ¢

There can be little doubt that both the BETA and RHR reports are of
sume relevance 1o the broad issue of licensee's management
competence, as explored in this proceeding. See ALAB-772, supra, 19
NRC at 1202-06. The BETA report considered licensee’s management
in many of the same areas as did the hearing below (e.g., mainienance),
although from an efficiency, rather than a safety, perspective. The RHR
report took up the matter of operator attitudes, an issue that arose partic-
ularly in the reopened hearing on cheating.

In North Anna, supra, 4 NRC at 487, the Commission defined
“material™ in the traditional evidentiary sense — i.e., whether it is
“capable of influencing a dec'sionmaker, not whether the statement
would, in fact, have be=n relied on ™ Whether either the BETA or RHR
report can be properly characterized as material evidence is a question
not readily answered.” In such cases of reasonabl¢ doubt, however, we
have held — with regard to both the Board Notification obligation and
section 186 — that the information should be disciosed for the board to
decide its true worth. McGuire, supra, 6 AEC at 625 n.15, Midland,
ALAB-691, supra note 6, 16 NRC at 914.

Thus, even though licensee disputed staff counsel’s claim that the
material should be submitted via a Board Notitication, the proper course
was 1o disclose the reports. That is exactly what licensee did, within a
matter of days from being confronted squarely with the issue by the
staff. The question then is whether licensee’s expressed reluctance to do

® We recognize thai. with respect 1o issues in adjudication, there exists some overlap in these
obligations. inasmuch as both focus on the materiality of the new information A review of our case
precedents. however. shows that the “Board Notificauion obiigation™ of an applicant or a licensee seems
10 pertain more 10 matiers ihat could affect the course of the liug. Lion. such as . change in the license
application or an eveni thal would moot or resolve some issue. Sectuon 186a, on the othe  hand, is more
often invoked with regard 1o previously undisclosed information that appears 10 rais 1 senous safety or
environmental gquesuien, contrary 10 an applicant s or a hicensee's interest Compare McGuire, supra
{modification of applicant’s quality assurance organizalion), and Browns Fern. supre (modification of
application to siore low level radioactive waste) with North Anng. supre (discovery of new seismic
information), and Pecyic Gas and Elecrrc Co. (Diablo Canyon Nuclear Power Plant, Units | & 2),
CLI-82-1, 15 NRC 225 (1982) (swatements concerning independence of consuliant performing seismic
reverification program! See generally Consumers Power Co. (Midland Plc~t. Units | and 2). ALAB-691.

16 NRC ¥97, 91213 (1982), review dechned. CL1-83-2, 7 NRC 69 (1983), Duke Power Co (Catawba
Nuclear Station, Un‘ts | and 2), ALAB-35% 4 NRC 397 406 n.26 (1976)

" Both reports perhaps might have been ‘capable” of influencing the Licensing Board i ome degree
&l an ei. .y stage of this proceeding But by the time the reports came 1010 existence, much of the signifi-
cant information contained in them, as we noted sbove in ALAB-738. was similar to or duplcauive of
that already generated in the hearing record The reports were also hmited in scope See ALAB-738,
supra. 18 NRC a1 198
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B. The BETA and RIR Reports

It is important at the outset 1o stress what the precise issue is in this
regard. TMIA does nor argue that this proceeding be reopened on the
basis of the substantive content of the BETA and PHR reports. Indeed,
in ALAB-738, supra, 18 NRC at 198-99, we addressed that very issue.

Given the limitations in both reports [2s discussed above in ALAB-738) and —
more important — the fact that the ground covered therein (including the
criticisms) was well traversed at the hearing below we are unable to conclude that
any of the matier calied to our atiention might have made a difference in «iic Licens-
ing Board’s decision. Further, we would not want 1c discourage any hicensee from
undertaking such reviews of its management and operations (and disclosing their
results) for fear of reopening a closed record Our perusal of the BETA Report, in
particular, shows it 10 be an extremely useful document, upon which licensee can
rely to improve its operation overall

There is no basis provided here for us to alter that view.

Instead, TMIA contends that licensee’s failure to submit the BETA
and RHR reports 2arlier and without reluctance shows a lack of integrity
on the part of licensee’s management. The necessary predicate of such a
conclusion, however, is that licensee wa- icgally obligated to release the
materials more promptly and “voluntarily™ than it, in fact, did We are
unable to reach such a conclusion on the facts of this case

This legal obligation, as pertinent here, could arise from two sources.
First, section 186a of the Atomic Energy Act provides:

Any license may be reveked for any matenal false siatement in the apphcation or
any statement of fact required under section 182, or because of conditions revealed
by such application or statement of fact or any report, reccrd, or inspecuien or other
means which would warrant the Commission to refuse to grant a license on an ongi-
nal apphcanon

42 US.C. § 2236a. In Virginia Electric and Power Co. (North Anna Power
Station, Units 1 and 2). CL1-76-22, 4 NRC 480, 489 (1976), aff'd suv
nom. Virginia Electric and Power Co. v. NRC, 571 F.2d 1289 (4th Cir.
1978). the Commission held that this provision of the statute could be
violated by omission as well as by an affirmative statement.‘ Second, we
have long required parties to our proceedings to inform the adjudicatory
boards and other parties of any new iaformation that is “relevant and
material to the matters being adjudicated.”™ Duke Power Co. (William B.

* The Commission recenily released a policy staiement. however. in which it announced that it s
reconsidering its earlier views on whal constitules @ matenal false statement 49 Fed Reg 8583, BS84
(19%4)



McGuire Nuclear Station, Units | & 2), ALAB-1<3, 6 AEC 623, 625
(1973). See also Tenneszee Valley Authority (Browns Ferry Nuclear
Plant, Units 1, 2 and 3), ALAB-677, i5S NRC 1387, 1394 (1982) ¢

There can be little doubt thzt both the BETA and RHR reports are of
some relevance to the broad issue of licensee’s management
competence, as explored in this proceeding. Se« ALAB-772, supra, .9
NRC at 1202-06. The BETA report considered licensee’s management
in many of the same areas as did the hearing below (e.g., maintenance),
although from an efficiency, rather than a safety, perspective. The RHR
report took up the matter of operator attitudes, an issue that arose partic-
ularly in the reopened hearing on cheating.

In North Anna, supra, 4 NRC at 487, the Comm’ sion defined
“material” in the traditional evidentiary sense — i.e whether it i3
“capable of influencing a decisionmaker, not whethe. the statement
would, in fact, have been relied on.” Whether either the BETA or RHR
report can be properly characterized as material evidence is a guestion
not readily answered.” In such cases of reasonable doubt, however, we
have held — with regard to both the Board Notification obligation and
section 186 — that the information should be disclosed for the board to
decide its true worth. McGuire, supra, 6 AEC at 625 n.15; Midland,
ALAB-691, supra note 6, 16 NRC at 914.

Thus, even though licensee disputed stafl counsel's claim that the
material should be submitted via a Board Notification, the proper course
was to disclose the reports. That is exactly what licensee did, within a
matter of days from being confronted squarely with the issue by the
staff. The question then is whether licensee's expressed reluctance to do

© We recogmize that, with respect 10 ssues in adjudication, there exists some overlap in these
obligations, inasmuch as both focus on ithe mateniality of the new information A review of our case
precedents. however, shows that the “Board Notification obligation™ of an applicant or a licensee seems
10 pertain more 1o maiters thal could affect the course of the hligation. such as s change in the lice se
apphication or an event that would moot or resolve some 1ssue Section [B6a, on the other hand. 1s ma
ofien invoked with regard 1o previousiy undisclosed information that appears 10 ra:se a serious safety (7«
environmental question, contrary 10 an applicant’s or a hoznsee's interest Compore McGuire, supr.
{modificavon of apphcant’s quality assurance organization), and Browns Ferr suprc (modificauon of
apphication to store low level radicactive wasie), with North Anna supra \discovery of new seismuc
information), ard Pacfic Gas and Elecrric Co. (Diablo Canyon Nuciear Power Plant, Units | & 2).
CLI-82-1, 15 NRC 225 (1982) (swtements concerning independ: of consullant performing seismic
reve:ification program) See penerally Consumers Power Co (Midland Plant, Units | and 2), ALAB-691
16 NRC 897, 912-13 (1982), review decim-<. CL1-83-2, 17 NRC 69 (1983). Duke Power Co (Catawoa
Nucles station, Units | and 2), ALAB-355 4 NRC 197 406 n.26 (1976)

" Both reports perhaps might kave been “capable™ of influencing the Licensing Board 10 some degree
at an early stage of this proceeding. But by the ime the reports came into existence. much of the signifi-
cant information contained in them, as we noted above in ALAB-738. was similar 10 or duphcative of

hat already generated in the hearing record The reports were also limited in scope See ALAB-738,
supra. 18 NRC a1 198
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so and failure to provide the reports even earlier constitute culpatle
conduct. We think not.

As 10 the latter point, an applicant or a licensee 1s entitled to a rea-
sonable period of time for internal corporate review of documents like
reports prepared by outside consultants.® Indeed, 1t is during such time
that an applicant or a licensee should also review the document in the
context of its ;eporting responsibilities. The time during which licensee
reviewed the RHR and rather comprehensive BETA reports, before any
mention or disclosure of them to the NRC, is in our view such a rea-
sonable time.*

We a'=0 believe that an applicant or a licensee — indeed, any party —
has a right to assert a reasonable position as to any claimed obligation —
including the disclosure of ostensibly material information. Nothing in
the OI report or its underlying documents gives us a reasonable basis
upen which to doubt licensee's motives in openly resisting for a limited
time the full public disclosure of the BETA and RHR reports. See
Midland, CL1-83-2, supra note 6, 17 NRC at 70 (deliberate planning to
make material false statement, even where not carried to fruit‘on, would
be evidence of bad character). Licensee explained its reluctance to the
staff but eventually and promptly (by any standard) disclosed the
material. The fact that licensee may still disagree in principle as to the
scope of its obligation to disclose cannot reasonably outweigh licensee’s
actions here. Nor should it be overlooked that it was the current Direc-
tor of TMI-1 who imitially and voluntarily revealed the documents’ exis-
tence to NRC regional personnel.

T his situation bees a strong resemblance to that confronting the Com-
mission in United States Department of Energy (Clinch River Breeder
Reactor Plant). CLI-82-22, 16 NRC 405 (1982). There the Commission
stated:

the Applicants on May 9. 1977 informed the staff of their objections with regard to
providing the information and the format of the response: that the stafl in a May
27. 1977 letter 1o the Applicants adhered to its position on the need for information
and for 1t 10 be in the format requested. and that eventually the Appiicants provided
the answers 1o the stails questions

E The obvious exceptions are for reports and the !ke that could have an immediate effect on matters
currently being pursued at heanng. or that disciose possibie s#nous safety or enviruamental problems
requiring immediate atiention An applicant of & licensee is obiiged 10 report the latier to the NRC stafl
without delay. pursuant to myniad regulalory requirements See. eg I0CFR § 5072

9 We note Ol's fiading that licensee remains confused as 1o its responsibiliies ‘n this regard See ol
Report No. 1-83-013 a1t 4. To avoid such problems in the future, we urge licensee to establish some
means for inhouse review of similar reports and studies for reportability, perhaps within its law

department
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These documents demonsirate that there 18 no foundstion for Peutioners’ aliega-
tion that the Applicants intended to conceal infurmation. Rather. the documents
show that the Applicants objected to, but finally acceded to, the NRC's request for
information ana the requested format. We find nothing here that warrants further
inquiry or other action.

Id. at 408 (footnotes omitted). We believe that the same reasoning per-
tains here. We therefore find no improper action by licensee with regard
to the reporting of the BETA and RHR studies and, accordingly, no
basis for reopening the record on that count.

TMIA’s motion to reopen the record on (1) licensee’s past training
irregularities, and (2) the timeliness of licznsee’s submission of the
BETA and RHR reports, is denied.'®

It is so ORDERED.

FOR THE APPEAL BOARD

C. Jean Shoemaker
Secretary to the
Appeal Board

10 TMIA complains about the adequacy of the O investigations. Given the bases for our denial of the
motion, however, the adequacy v/ non of those investigations is not a controlling factor
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Cie as 19 NRC 1361 (1984) ALAB-775

UNITED STATES OF AMERICA
NUCLEAR HEGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD
Administrative Judges:

Thomas S. Moore, Chairman
Dr. John H. Buck
Dr. W. Reed Johnson

in the Matter of Docket Nos. 50-275-0L
50-323-0L

PACIFIC GAS AND ELECTRIC
COMPANY
(Diablo Canyon Nuclear Power
Plant, Units 1 and 2) J e 28,1984

Determining that the standards tc reopen the record have not been
satisfied, the Appeal Board denies the motions of joint intervenors to
reopen the record in this operating license proceeding on the issues of
design quality assurance, construction quality assurance, and the appli-
cant's character and competence to operate the Diablo Canyon facility.

RULES OF PRACTICE: REOPENING OF RECORD

|

|
The proponent of a2 motion to reopen a closed record must satisfy a 1

three-part test: the motion must be umely, addressed to a significant 1

safety or environmental :ssue, and establish that a different result would

have veen reached initially had the material submitted in support of the

motion been considered. Pacific Gas and Electric Co. (Diablo Canyon

Nuclear Power Plant, Units 1 and 2), ALAB-756, 18 NRC 1340, 1344 |

(1983). See also Yermont Yankee Nuclear Power Corp. (Vermont Yankee

Nuclear Power Station), ALAB-138, 6 AEC 520, 523 (1973), Georgia




Power Co. (Alvin W. Vogtle Nuclear Plant, Units 1 and 2), ALAB-291.
2 NRC 404, 409 (1975), Northern Indiana Public Service Co. (Bailly
Generating Station, Nuclear-1), ALAB-227, 8 AEC 416, 418 (1974).

RULES OF PRACTICE: REOPENING OF RECORD
(TIMELINESS)

For a reopening motion to be timely presented, the movant must
show that the issue sought to be raised could not have been raised
earlier. Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear
Power Station), ALAB-138, 6 AEC 520, 523 (1973). See Detroit Edison
Co. (Enrico Fermi Atomic Power Plant, Unit 2), ALAB-707, 16 NRC
1760, 1764-65 (1982).

RULES OF PRACTICE: REOPENING OF RECORD
(SIGNIFICANT SAFETY ISSUE)

In order for new evidence of asserted (design or construction) quality
assurance deficiencies to raise a significant safety issce for the purpose
of reopening a record, the evidence must establish that uncorrected
errors endanger safe plant operation, or that there has been a breakdown
of the quality assurance program <ufficient to raise legitimate doubt as 1o
the plant's capability of being operated safely. Diablo Canyon,
ALAB-756, supra, 18 NRC at 1345.

RULES OF PRACTICE: REOPENING OF RECORD
(SPECirICITY)

At a minimum, the new material in support of a motion to reopen
must b set forth with a degree of particularity in excess of the basis and
specificity requirements contained in 10 CF.R. 2.714(b) for admissible
contentions.

RULES OF PRACTICE: REOPENING OF RECORD
(DETERMINATIVE EFFECT OF EVIDENCE)

To satisfy the requirement that new evidence must be capable of af-
fecting a previous decision, the proponent of a motion to reopen must
submit evidence that is relevant, material, and reliable in support of the
motion. Embodied in this requirement is the notion that evidence pre-
sented in affidavit form must be given by competent individuals with

1362



knowledge of the facts or by experts in the disciplines appropriate 10 the
issues raised.

RULES OF PRACTICE: REOPENING OF RECORD (NATURE
OF SUPPORTING EVIDENCE)

Because the competence (or even the existence) of unidentified indi-
viduals i impossible 1o determine. statements of anonymous persons —
so-called anonymous affidavits — cannot be considered as evidence to
support a motion 1o reopen a closed record.

APPEARANCES

Joel R. Reynolds, John R. Phillips and Eric Hevian, Los Angeles,
California, and David S. Fleischaker, Oklahoma City,
Oklahoma, for the San Luis Obispo Mothers for Peace, er al,
joint intervenors.

Robert Uhlback, Philip A. Crane, Jr., Richard F. Locke and Dan G.
Lubbock, San Francisco, California, and Arthur C. Gehr, Eruce
Norton and Thomas A. Scarduzio, Jr., Phoenix, Arizona. for
Pacific Gas and Electric Company, applicant.

Josepih Rutberg, Henry J. McGurren and Lawrence J. Chandler, for
the Nuclear Regulatory Commission staff.

MEMORANDUM AND ORDER

1. On March 20, 1984, we 1ssued ALAB-763 containing our findings
of fact and conclusions of law with respect to the adequacy of the appli-
can:’s current design quality assurance program and the sufficiency of its
design verification efforts 1o establish the efficacy of the design of the
Diablo Canyon facility.' The operating license proceeding had been re-
opened on the motion of the joint intervenors,’ and the trial of the

119 NRC 571
2 In addinon. the Governor of Califarmia filed a motion to reopen the record on the issue of the adequa-
cy of the applicant's design quality assurance program and taat motion was also granted
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issues involved consumed fifteen hearing days In ALAB-/63. we
concluded that

[t)he applicant’s verification effor's provide adequate confidence that the Unit |
safety-related structures, systems and components are designed 10 perform satisfac-
torily in service and that any significant design deficiencies in that faciliny resulting
from defects in the applicant’s G sign quality assurance program have been
remedied Accordingly, we conclude that there i1s reasonable assurance that the
facility can be operated without endangering the health and safety of the public. As
a resull, the license authorization previously granted . remains in effect  *

Previously in ALAB-756, issued December 19, 1983 ¢ we detailed the
reasons underlying our earlier order denying, after four days of hearning,
the joint intervenors’ motion to reopen the record on the issue of the as-
serted inadequacy of the applicant’s construction quality assurance
program.® In denying that motion, we found that the joint intervenors
had failed to present new evidence of a significant safety issue *

We now have before us two additional motions of the joint intervenors
to reopen the record in the Diablo Canyon operating hicense proceeding.
The first, filed February 14, 1984, again seeks to reopen on the issue of
the adequac)y of the applicant's design quality assurance program.’” The
second, filed February 22, 1984 seeks to reopen un the issues of the ad-
equacy of the applicant’s construction quality assurance program and the
applicant’s character and competence. Both motions are accompanied by
the affidavits of several individuals currently working. or previously
employed, at the Diablo Canyon facility. The affidavits and supplemen-
tary documentary exhibits fill hundreds of pages and set forth, by the
joint intervenors’ count, some 200 charges of purported inadequacies in
the design, construction, or quality assurance practices at the plant.

JI9NRC a1 819

“ 18 NRC 1340

§ See Order of Ocrober 24, 1983 (unpublished)

© ALAB-756. supra. |8 NRC a1 1154.55

7 The joint intervenors’ motion is phrased in the aliernatine They firs: endeavor 10 augment the evi-
dentary hearing record of the reopened design Qualily assurance proceeding wiin the matenals accom-
panying the motion Allernatively. they seck 1o reopen the record for further hearing The joint interve-
nors atlempt 10 augment the heaning re. 1d based on & colloguy between applicant’s counsel and us at
the end of the evidentiary hearing concerning the formal closing of the record See Tr D-3246 They
have misapprehended the import of those remarks Our comment was inlended (0 accommodate, as &
matter of adminisiralive convenience, such matiers as a party s belated motion 10 admit an exhibi that
had been marked for identification at trial but, through an oversight. had nol been moved into
evidence We did not (and could not properly) provide for the wholesale augmentation of the evident-
ary record now soughi by the joint intervenors Supplementing the record with the matenals proffered
by the joint intervenors would require, 3¢ & mimimus  the consent of all pariies Accordingly. the
mouon 10 augment the record 1s denied and we shall tres, ihe moLion solely as one (o reopen the record
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Further, the joint intervenors supplemented each reopening motion
with additional material after the motions were fiied *

The applicant and the NRC stafl filed lengthy responses opposing
both reopening motions.* The responses contain numcrous detailed af-
fidavits and voluminous documentary matenals addressing the allega-
tions in the joint intervenors’ filings. Thereafter, the joint intervenors
filed a reply 1o the applicant’s response to the motion concerning design
quality assurance,'’ and then fiied a second supplement to that motion"'
to which both the applicant and the staff responded.'? By order of May
23, 1984, we prcvided the .int intervenors with an opportunity to reply
to the applicant’s and the stafT’s final responses to both motions."* The
ord>r stated that any reply must be accompanied by the affidavits of
qualified individuals and clearly eswablish, for the matters raised by the
joint intervenors’ filings, why the responses of the applicant and the
staff are insufficient. It also indicated that the joint intervenors must
demonstrate the significance to plant safety of their assertions as well as
identify each remaining issue of disputed maierial fact with regard to
their charges. The joint intervenors filed their reply on June 12.

2. Our earlier decision denying joint intervenors’ motion to reopen
the record on the issue of the adequacy of the applicant’s construction
quality assurance program reiterated the three-pronged standard the
proponent of a reopening motion must satisfy:

“[tlhe motior must be both timely presented and addressed 1o a significant safety
or environmenta! issue Vermont Yankee Nuclear Powe: Corp. \Vermont Yankee
Nuclear Power Station), ALAB-138, 6 AEC 320, 523 (1973), Georgia Power Co
(Alvin W Vogtle Nuclear Piant, Units | and 2), ALAB-291. 2 NRC 404, 409

¥ See Joint Inmervenors’ Supplement 1o February (4, 1984 Mouon 1« Augment or. in the Anernative,
10 Reopen the Record March |, 1984) . Join Intervenors’ Supplement 1o February 22, 1984 Motion 10
Reopen the Record on the Issues of Construction Quality Assurance and Licensee Characier and
Competence (March 3, 1984)

Y See Pacific Gas & 4 Eiectnic Company's Answer in Opposition 1o Joint Iniervenors Motion 10 Aug-
ment or, in the Alternative. 10 Reopen the Record (March €, 1984). NRC SwfT's Answer 1o Joini Inter-
venors’ Motion to Augment or. in the Alternative, 10 Reopen the Record (March 15, 1984) Pacific
Gas and Electric Company's Answer in Opposition 1o Joint Intervenors’ Motion 1o Reopen the Record
on the Issue of Construction Quality Assurance and Licensee Characier and Competence (March 19,
1984). NRC SwafT"s Answer 10 Joint Intervenars’ Motion (1o Reopen the Record on Construction Quality
Assurance and Licenses “haracier and Competence (April 11, 1984)

10 See Joint Intervenors’ Reply 10 Answer of Pacific Gas and Electric Company 1o Mouion 10 Augment
or, in the Aliernative, 10 Reopen the Record (March 15, 1984)

11 See Joint Intervenors’ Supplement to Motion 1o Augment or, in the Aliernative, 1o Reopen the
Record (April 6, 1984)

12 See Answer of Pacific Gas and Elect: < Company 10 Joint Intervenors’ Suppiement 10 Motion 10 Aug-
ment or, in the Allernative, to Reopen the Record (April 21 1984) . NRC Swaff Response 10 Joint Inter-
venors' Supplement to Motion 1o Augment, of in the Alternative, 1o Reopen the Record (April 25,
1984)

13 See Order of May 23, 1984 (uspublished)
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(1975). Beyond that, it must be established that ‘a different result would have been
reached nihally had [the material submitied in suppori of the moiuon] been
considered ” ANorthern Indiana Public Service Co (Bailly Generating Station,
Nuclear-1), ALAB-227. 8 AEC 416. 418 (1974) ™4

We previously have held that, for a reopening motion to be timely
presented, the movant must show that the issue sought to be raised
could not have been raised earlier.'* In ALAB-756, we highlighted what
constitutes a “significant safety issue™ for motions predicated on asserted
deficiercies in a construction quality assurance program. We stated
there that

perfection in plant construction and the facility . . quality assurance program is nol
a precondition for a license under either the Atomic Energy Act or the Commuis-
sion’s regulauions What is required instead is reasonable assurance that the plant,
as built, can and will be opcrated without endangering the public health and

... In order for new evidence to raise a “significant safety issue” for purposes of
reopening the record, it must establish either that uncorrected . . . errors endanger
safe plant operation, or that there has been a breakdown of the quality assurance
program sufficient 1o raise legiimate doubt as to the plant's capability of being
cperated safely  .'®

Although the focus of ALAB-756 was @ motion to reopen on the issue
of construction quality assurance, what we said there is equally applicable
to reopening motions directed to the issue of design quality assurance.
Further, the Commission has emphasized in this very proceeding that
the proponent of a reopening motion must present ™ ‘significant new evi-
dence . . . that materially affects the decision,” " not “bare allegations or
simple submission of new contentions.”'” At a minimum, therefore, the
new material in support of a motion 1o reopen must be set forth with a
degree of particularity in excess of the basis and specificity requirements
contained in 10 C.F.R. 2.714(b) for adraiissible contentions. Such sup-
porting information must be more than mere allegations: it must be tan-
tamount to evidence. And, if such evidence is to affect materially the
previous decision (as required by the Commission), it must possess the
attributes set forth in 10 C.F.R. 2.743(c) defining admissible evidence

14 ALAB-756, supra. 18 NRC a1 1344

15 Vermon: Yankee Auciear Power Corp (Vermont Yankee Nuciear Power Stavion), ALAB-138, 6 AEC
$20, 523 (1973) Ser Detron Edison Co (Enrico Fermi Atomic Power Plant, Unit 2). ALAB-707, 16
NRC 1760, 1764-65 (1982)

16 ALAB-756 suprg. 18 NRC a1 1345 (citauons omitied)

17CLI-81-5, 13 NRC 361, 362-67 (1981)
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for adjudicatory proceedings. Specifically, the new eviderce supporting
the motion mu<t be “relevant, material, and reliable. ™'*

The joint intervenors’ new motions to reopen on the issues of the ade-
quacy of the applicant’s design and construction quality assurance
programs, like their earlier motion denied in ALAB-756, fail 10 meel
these standards. We have carefully examined each of the joint interve-
nors’ charges with their supporting materiais and the responses of the ap-
plicant and the staff. Our scrutiny of the motions leads us to concluge
that the joint intervenors have failed to present new evidence of any sig-
nificant safety issue that could have an effect on the outc me of the
licensing proceeding '* Among other things, the movants have not pre-
sented evidence that establishes uncorrected design or construction
errors that endanger safe plant operation. Nor have they demonstrated
that there has been a breakdown of the applicant’s quality assurance pro-
gram that raises legitimate doubt that the facilicy can operate safely

¥ |n other words, only facts raising » significant safety issue. nol comecture or speculation, can support
a reopening motion The facts musi be relevani 1o the proposition they suppori. and probative of the
safety issue presenied General statements are of no value Similarly. although hearssy may be admiss:-
bie in NRC proceedings. it must be shown 1o be relable if 11 15 10 be considered as support for the
mouon

Also embomed in the reliability requirement of 10 CF R 2 74372) s the notion that evidence pre-
sented (n affidavit form must be given by competent individuals with knowiedge of the facts or experis
in the disciplines appropriate 1o the issues raised Because the competence (or even the existence) of
unidentified individuals 1s impossibl: 10 determine. statements of anonymous persons — so-called
snonymous affidavits — cannol be considered as evidence 10 support a motion For adyudicatory
proceedings. in camerg filings and requests for protective orders are availabie in appropriate circum-
stances 10 protect the legitimate interests of & party or other person This situation should be conirasied
to the stafT's responsibiliues outside the adiudicatory arens where even anonymous charges receive
atiention The staff has. in fact. investigated a vasi number of such aliegations with respect 10 Diable
Canyon
19 The joint intervenors reply to the applicant and siafl responses filed pursuant 10 our May 23 1984
srder was accompanied by numerous supporting affidavits Desp . our mstruction that the reply address
why the responses of the applicant and siall are insufficient for ~ eacr marter rased lor] asseried.” the
joint intervenors  reply “doles] not individually address ali of the matters raised =~ Keply at §
Further, in some instances. the reply rases enurely new issues Although joint intervenars indicate that
they had insufficient time 10 comply with our order. no request for an exiension of ume was fled In
any event, the joint intervenors concede that “few [of the noied! deficiencies will be demonstrably
‘significant’ if considered individually * Reply #1 6 The movants are apparenily conient. therefore, to
rely on the cumulative significance of the numerous purported deficiencies, none of which individually
has been shown 1o be safety significan!
20 For example. a number of (he allegations focus on deficiencies in the methodology prac ices. and
quality ascurance associsted with the computer design of small bore (less than 2" diameier) pipe
supports. 1he stafl also found the number of errors occurring n this type of calculation 10 be h.gher
than expecied (NRC SiafT's Answer to Joint Intervenors’ Motion 10 Augment or in the Allernative, lo
Reopen the Record (March 15, 1984) Knight Affidavit a1 14) A swafl-imposed license condition re-
quired the apphicant to redo ail computer-based small bore pipe support calculations — including eddr-
tional physical effects not addressed in the oniginal anslvses Transcript of May 9. 1984 Meeting between
NRC staff and applicant at 15-23, 247 We note that the result of this program. with the reanalysis of all
but 15 of 357 supports compiered, shows (hat all of the supports meei design criteria, and no modifica-
uons are necessary Letier from ) Schuyler 1o D Eisenhut (June 11, 1984) (DCL-84-223), stiachment
8t 1-S Thus. errors in the small bore pipe support computer calculations, though numerous. have had
no effect on the design sdequacy of the supports
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Moreover, our searching review of the motions reveals nothing that
causes us to question the continuing validity of the conclusions we
reached in ALAB-756 and ALAB-763 — conclusions that followed ex-
tensive evidentiary explorations of construction and design quality assur-
ance ai Diablo Canyon. For these reasons, the motion to reopen on the
issue of the applicant’s design quality assurance program is denied and,
with the reservation discussed in note 21, the motion to reopen on the
issue of the applicant’s construction quality assurance program is also
denied.?

As previously indicated, the number of diverse allegations of purport-
ed deficiencies contained in the joint intervenors’ motions is very large.
Even discounting the substantial repetition in the two motions, the af-
fidavits and other documentary materials proffered as new evidence in
support of the movants’ charges are extensive.? When the applicant and
staff responses and supporiing materials are added to the joint interve-
nors’ filings, the papers run well over a thousand pages. Individual treat-
ment of each of the movants' varied charges — matters that do not
read:'y lend themselves to being grouped together — would consume
many pages but have no practical precedential value Such a decision
would add little of consequence to the already expansive administrative
record of this proceeding.

21 We reserve ruling on one matier raised by the joint inlervenors’ reopening monion on the issue of
construction quality assurance until we receive further informauon from the appicant In s February
22, 1984 motion at page 12, the joint intervenors charge that the apphicant improperly used. as studs for
the containment liner, A307 hardware bolts with the heads removed According 1o an affidavit accom-
panying the applicant’s response, the use of such bolis was permissible Pacific Gas and © iectric Compa-
ny's Answe: ‘n Opposition 10 Joint Intervenors’ Mouon 10 Reopen the Record on the |:sue of Construc-
tion Quality Assurance and Licensee Characier and Compeience. supra note 9. Awachment C at 12-13
As an exhibit 10 their June 12, 1984 repiy. the joint intervenors have atlached 2 May 31, 1984 Pullman
Power Products “InterofTice Correspondence ™ memorandum dealine with this issue That memorandum
is sddressed 1o “Distribution” from “H. Karner™ and concerns the subject o " Accepiable Stud Maiterials
Jor Carbon Sieel Welding (Ref: DR 5891) ™ The memorandum states. mier giia, that “{A-307 bolts with
the heads removed are NOT acceptable).” and 1s signed by Harold W Karner, QA/QC Manager

The spplicant shall inform us by July 6. /984 why. in the words of the Puliman memorandum. A-307
bolts with the heads removed are not acceptabie The applicant's explanation shall be accompanied by
appropriate affidavits of qualified experts and shall address the movanis’ charge. the applicant’s pnior re-
sponse o tnat charge. and the recent Pulilman memorandum
22 Not only does some of the ssme material accompeany both motions. there 1s substantial repetiion
within the supporiing materials accompanying each of the join! intervenors’ motions Additionally, the
material purportedly supporting each motion is lumped logether in @ manner that lacks essential
organization. Further, some of this matenial consists of anonymous staizments See note 18, supra. The
movants have also included in their filings considerable material that is irrelc vant and i/mmatenal 0
many of their claims. Thus, the unorganized nature of the supporting material. combined with (ne mas-
sive amount of irrelevant matter in movants’ filings. has made our task of analys ag joint intervenors’
claims extremely time-consuming and difficult. Indeed. the very nature and manner of presentation of
the joint intervenors’ filings provide grounds for denying the motion Rather tha:, ‘ollow that course, we
have painstakingiy plowed thiugh all of movants’ papers If we have misscd .oene pertinent fact buned
in the mids' of thei filings. the movants should not now be heard to compiain  the movants failed to
separsie the wheat from the chafl and o present the material in an organized and persuasive manner
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3. The joint intervenors’ second reopening motion (dated February
22, 1984) also seeks 1o reopen the record on the issue of the applicant’s
“demonstrated lack of corporate characier and competence . . . to
manage and operate the Diablo Canyon project.”* In support of this por-
tion of their motion, the joint intervenors recite a number of instances
o1 purported applicant misconduct dating from 1967 to mid-1983. They
claim that these historical examples demonstrate the applicant’s deficient
character and lack of competence to design, construct, and operate the
facility.

To these historical examples, the joint intervenors add a lengthy list
of alleged deficiencies in the applicant’s design and construction quality
assurance programs from their most recent motions to reopen the
record. They argue that these new charges and supporting materials,
combined with their previously recited historical evidence, in effect,
create a pattern and practice of deficient character and incompetence on
the part of the applicant that constitute significant mew evidence to sup-
port reopening the record on this issue.

The joint intervenors’ motion to reopen the record on the issue of the
applicant’s character and competence is denied. The movants’ historical
examples of alleged applicant misconduct are not timely presented.
Moreover, the movants’ new list of purported deficiencies fails to pre-
sent evidence of a significant safety issue that could have an effect on
the outcome of the proceeding.

The past incidents of alleged applicant misconduct relied upon by the
joint intervenors occurred too long ago to be properly considered in a
motion to reopen the record without a showing why this issue could not
have been raised earlier. No such showing has even becn attempted by
the movants. Nor can the tardy presentation of these historical examples
be saved by bootstrapping them 1o a series of more recent charges
Indeed, all of the movants’ examples are matters of public record and
most of them have been used previously by the movants to support ear-
lier reopening motions on other issues. or have been used already as evi-
dence in the Diablo Canyon operating license proceeding.’* Moreover,

23 Joint Intervenors’ Motion 1o Reopen the Record on the Issues of Construction Quality Assurance and
Licensee Characier and Competence a1t |

24 Two of the major b 'oncal exampies rehed upon by the joint intervenors involve claims that the ap-
phicant failed 1o conduct adequate geologica! studies resulting in an improperly iocated Diabio Canyon
facility, and the apphicant’s poor management practices and policies led to the alleged inadeguate rede-
sign of the facility. We note, however, that these items have been thoroughly aired in these
proceedings. The early geologic studies are treated in LBP-79-26. 10 NRC 453 (1979) and ALAB-644,
13 NRC 903 (1981). Similarly, management's invoivement in the seismic redesign of the Diable
Canyon facility following the discovery of the Hosgri fault 1s dealt with in ALAB-763, supra, 19 NRC at
612-13.
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taken in proper context, none of these historical examples, singularly ot
in combination, establishes that the appiicant’'s character and compe-
tence are insufficient to design, construct and operate the Diablo
Canyon facility. Similarly, the joint intervenors’ new charges of quality
assurance program deficiencies do not establish that the applicant lacks
the requisite character and competence to operate the plant. As we have
already indicated. none of the new chaiges raises a significant safety
issue.

For the foregoing reasons, the joint intervenors’ motions to reopen
the record, with one reservation,? are denied.
It is so ORDERED.

FOR THE APPEAL BOARD

C. Jean Shoemaker
Secretary to the
Apreal Board

*5 See note 21, supra
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Cite as 18 NRC 1371 (1984) ALAB-775A

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Administrative Judges:

Thomas S. Moore, Chairman
Dr. John H. Buck
Dr. W. Reed Johnson

In the Matter of Docket Nos. 50-275-0OL
50-323-0L
PACIFIC GAS AND ELECTRIC
COMPANY
(Diablo Canyon Nuclear Power
Plant, Units 1 and 2) August 8, 1984
ORDER

On June 28, 1984, we denied, with one exception, the joint interve-
nors’ motion to reopen the record in the Diablo Canyon operating
license proceeding on the issue of the adequacy of the applicant’s con-
struction quality assurance program. See ALAB-775, 19 NRC 136]1. We
reserved ruling or the joint intervenors’ allegations that the applicant
improperly used A307 hardware bolts with the heads removed as studs
for the containment liner and ordered the applicant to provide us with
certain additional information on this matter. We have now received
that information.

Having reviewed the joint intervenors’ motion and supporting
material, the applicant’s and NRC stafl"s answers, and the applicant’s
most recent filing in response to our order, we deny the reopening
motion with respect to this matter as well. The joint intervenors’ allega-
tion concerning the studs used for the containment liner (singularly or
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in combination with the other charges raised in the reopening motion)
does not present new evidence of a significant safety issue that could
have an effect on the outcome of the licensing proceeding. The motion
is therefore denied.

It is so ORDERED.

FOR THE APPEAL BOARD

C. Jean Shoemaker
Secretary to the
Appea! Board
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Cite as 19 NRC 1373 (1984) ALAB-778

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Administrative Judges:

Thomas S. Moore, Chairman
Dr. John H. Buck
Dr. W. Reed Johnson

In the Matter of Docket Nos. 50-275-0OL
50-323-0L
PACIFIC GAS AND ELECTRIC
COMPANY
(Diablo Canyor Nuclear Power
Plant, Units 1 and 2) June 26, 1984

Upon the appeals of the applicant and the NRC staff, the Appeal
Board vacates the condition on the Licensing Board's authorization of a
full power operating license for the Diablo Canyon facility that the staff
first must obtain the “final” findings of the Federal Emergency Manage-
ment Agency (FEMA) on the adequacy of state offsite emergency re-
sponse plans. The Appeal Board rules that the interim findings on the
adequacy of the state plan presented by a FEMA expert witness at the
hearing fully satisfy the requirements of tne Commission’s regulations.

EMERGENCY PLANNING: FEMA FINDINGS (NEED FOR
FINAL FINDINGS)

The Commission’s regulations do not require the staff to obtain from
FEMA *“final” findings of the adequacy of state offsite response plans
before a full power operaling license can issue. See Southern California
Edison Co. (San Onofre Nuclear Generating Station, Units 2 and 3),
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ALAB-717. 17 NRC 346, 380 (1983), Cincinnati Gas & Electric Co.
(Wm. H. Zimmer Nuclear Power Station, Unit No. 1), ALAB-727, 17
NRC 760, 775 (1983); Detroit Edison Co. (Enrico Fermi Atomic Power
Plant, Unit 2}, ALAB-730, 17 NRC 1057, 1066 (1983). Rather, prelimi-
nary FEMA reviews and intenim findings presented by FEMA witnesses
at licensing hearings are sufficient as long as such information permits
the Licensing Board to conclude that offsite emergency preparedness
provides reasonable assurarce that adequate protective measures can
and will be taken in the event of a radiological emergency. 10 C.F.R.
5G.47(a)(1). See San Onofre, supra, 17 NRC at 38 n.57, Zimmer, supra,
17 NRC at 775 n.20.

EMERGENCY PLANNING: FEMA FINDINGS

With respect to the adequacy of offsite emergency capabilities, the
NRC must base its finding on a review of FEMA findings and determi-
nations as to whether state and local emergency plans are acequate and
whether there is reasonable assurance that they can be implemented. 10
C.F.R. 50.47(a)(2). In any Commission licensing proceeding, a FEMA
finding constitutes a rebuttable presumption of adequacy and ability to
implement. /d.

APPEARANCES

Joel R. Reynolds and John R. Phillips, Los Angeles, Californmia, and
David S. Fleischaker, Oklahoma City, Oklahoma, for the San
Luis Obispo Mothers for Peace, er al, joint intervenors.

Byron S. Georgiou, Sacramento, California, and Herbert H. Brown and
Lawrence Coe Lanpher, Washington, D.C.. for Edmund G.
Brown, Jr., (former) Governor of the State of California.’

Malcolm H. Furbush, Robert Ohlbach, Philip A. Crane, Jr., and
R.chard F. Locke, San Francisco, California, and Arthur C.
Gehr and Bruce Norton, Phoenix, Arizona, for Pacic Gas and

Electric Compary, applicant.

' Since the briefing of the issues decided in this opimion. George Deukmejian has assumed the office of
Governo: Pursuant to Governor Deukmeyian’s request, he has been subs‘iluted for Governor Brown as
the representative of the State of Califormia The Attorney General of the State of California is now rep-

resenting Governor Deukmejpan
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Donald F. Hassell, Sherwin E. Turk and Lawrence J. Chandler for
the Nuclear Regulatory Commission staff.

DECISION

On August 31, 1982, the Licensing Board issued a~ initial decision’?
authorizing a full power operating license to Pacific Gas and Electric
Company for the Diablo Canyon facility.’ All parties to the operating
license proceeding filed exceptions to the initial decision. In this
decision, we deal with the appeals of the applicant and the NRC staff In
a subsequent decision, we will determine the appeals of the joint interve-
nors and the Governor of California.

A. Among the issues litigated before the Licensing Board was the
joint intervenors’ contention challenging the adequacy of emergency re-
sponse planning for the Diablo Canyon facility. Following an evidentiary
hearing on this and other issues, the Board issued its decision*
concluding, inter alia, that emergency plans and preparedness for Diablo
Canvon compiied with the Commission’s regulations * The Board furiher
found that onsite and offsite emergency preparedness for Diablo Canyon
provides “reasonable assurance that adequate protective measures can
and will be taken in the cvent of a radiological emergency” and conclud-
ed that the activities authorized by the license can be conducted without
endangering the health and safety of the public.®* The Board, however,
also placed a number of conditions on its license authcrization. In
particular, it required that the staff “secure FEMA [Federal Emergency

2 LBP-82-70, 16 NRC 756

3 The most recent twists in the extended tale of the Diablo Canvon facility. including the authorization
of the low power license, license suspension, and reopening of the proceeding, are recounted in
ALAB-728 17 NRC 777 (1983} and ALAB-761, 19 NRC 57] (1984)

4 The Board's initial decision consists of essentially two parts The first is a lengthy “opinion” discuss-
ing the issues, the evidence, and the Board's resolution ~f the ssues LBP-82.70, supra. 16 NRC at
75998 The sec nd is an equally lengthy histing of “findings of fact” and “conclusions of law™ largely
repetitious of what the Board already stated in the first part of its decision /d a1 798-855 Besides being
exceedingly time-consuming for both the writers and the readers, this format holds the potental for
creating internal inconsisiencies within the four corners of the decision To some extent that has oc-
cnrred here

S1d a1 797.98

6 jo. a1 761, 854
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Management Agency] findings on the adequacy of the State [of
California] Emergency Response Plan.™’

After the issuance of LBP-82-70, the applicant sought clarification of
the decision from the Licensing Board * The applicant’s motion pointed
out that the decision included explicit conclusions of law regarding the
adequacy of onsite emergency response plans and preparedness® but that
the Board had not made similar explicit conclusions of law exclusively
concerning offsite plans and preparedness. In response to the applicant’s
motion, the Board stated that such conclusions of law were already
implicit in its decision. Nevertheless, it added a specific conclusion
regarding the adequacy of offsite plans and preparedness.'’

Similarly, the staff, joined by the applicant, sought clarification from
the Licensing Board of the condition on license authorization that the
staff obtain FEMA findings on the adequacy of the state plan.'' The
staff"s motion stressed that the hearing record already contained the
necessary FEMA findings called for by the Commission’s regulations
concerning the adequacy of local and state emergency response plans
and, therefore, nothing more was required. The Board rejected the
staff"s position in an order stating that

[wlhile there is reasonable assurance on the record that the State plan is substantial-
ly completed, Section 50.47 explicitly requires FEMA findings of adequacy before
an operat'rg license may issue. The record does not contain such findings. The
Board has concluded that the interim finding: of FEMA do not meet that
requirement '’

B. Both the applicant and the staff have appealed the Licensing
Board’s imposition of this condition. They first argue, in effect, that
there is only one internally consistent inte:pretation of those portions of
the Board’s initial decision dealing with the adequacy of the State of Cali-
fornia Emergency Response Plan and the Board’s subsequ:.t order
rejecting the st2fT"s motion for clarification: i.e., the “findings™ that the
Buard states the staff must obtain from FEMA can mean only FEMA’s

Tld a1 854

8 See Motion for Clarification of the Licensing Board's Ininal Decision dated August 31, 1982
(September 24, 1982)

9 See LBP-82-70, supra. 16 NRC a1 853

10 Se¢ Memorandum in Response 10 PG&E's Motion for Clarification of the Liensing Board's Ininal
Decision Dated August 31, 1982 (October 26, 1982) (unpublished)

i1 See Motion for Clarification of the Licensing Board's Initial Decision Dated August 31, 1982
(September 17, 1982)

12 LBP-82-85, 16 NRC 1187, 1187-88 (1982) The Board went on to state that “{tlhe fact is that testimo-
ny in the record shows that 8 FEMA review was to lake place in July of this year, subsequent to the
hearing ~ /d a1 1188
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“final™ or “formal” findings — so-calied Part 350 findings — which are
made by that agency after it has conducted its formal review of local and
state offsite plans pursuant to the procedures set forth in FEMA’s
regulations, 44 C.F.R. Part 350. The applicant and the stafl argue that
such final FEMA findings are not required by the Commission’s
regulations, 10 C.F.R. 50.47, and that interim FEMA findings are
sufficient.”” Further, they assert that the Board's condition is violative of
the procedures for litigating the adequacy of offsite emergency response
plans adopted by the Commission in a Memorandum of Understanding
with FEMA "¢

On the other hand, the joint intervenors and the Governor assert that
the language of the Commission’s regulations must be given a more lit-
eral interpretation. They argue that the regulations proscribe the authori-
zation oi any licerse until (1) the complete state and local oflsite
emergency response plans have been submitted to FEMA, (2) the
FEMA review process has been compieted and FEMA has issued its
final, formal findings on the adequacy of the offsite plans and (3) the
parties to any licensing proceeding have been given a meaningful oppor-
tunity to rebut the final FEMA findings. Thus, they assert that, although
the Licensing Board was correct in conditioning its license authorization
upon the issuance of FEMA findings, no license can issue until the par-
ties are given an opportunity to rebut che final FEMA findings on the ad-
equacy of the statc emergency response plan.'*

11

From the arguments of the applicant and the staff, as well as those of
the joint intervenors and the Governor, it appears all gree that the
Licensing Board was referring to final FEMA findings in conditioning its
license authorization on the stafl"s first obtaining FEMA “findings™ on
the adequacy of the State of California Emergency Response Plan. The
applicant and the staff are correct that this interpretation of the Board's
condition is internally consistent with those portions of the initial deci-
sion concerning the stale response plan and the Board’s statements

1} See Brief of Pacific Gas and Electric Company in Support of Excepion 1o Inial Decision of August
31 1982 (No.ember 8 1982) at 2-4. NRC Staff Brief in Support of Exception 1o Initial Decision
(November 12, 1982) a1 5-13

14 See p 1379, imfra

15 See Joint Intervenors’ Response to Pacific Gas and Electnc Company and NRC Staff Briefs in Sup-
port of Excepuion 10 August 31. 1982 Initial Decision (December 20, 1982) a1 4-11. Join! Intervenors
Brief in Support of Excepions (November 8, 1982) at 11-20. Brief of Governor [of California) in Reply
1o PG&E and NRC Swaff Briefs in Support of Exceptions (December 20 1982) at 1.5
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rejecting the stafl"s motion for clarification of that condition.' They are
also correct that the Commission’s regulations do not require the staff
to obtain from FEMA final findings of the adequacy of state offsite re-
sponse plans before the full power operating license can issue.

In three recent cases, we have rejected the same interpretation of the
Commission’s regulations now urged upon us by the joint intervenors
and the Governor. Those cases are controlling here. In Southern Califor-
nia Edison Co. (San Onofre Nuclear Generating Staticn, Units 2 and 3),
ALAB-717, 17 NRC 346, 380 (1983), we reviewed the emergency plan-
ning regulations and concluded that “the Commission expects licensing
decisions on emergency preparedness to be made on the basis of the
best available current information, and not deferred to await FEMA’s
last word on the matter.” Next, in Cincinnati Gas & Electric Co. (Wm. H.
Zimmer Nuclear Power Station, Unit No. 1), ALAB-727, 17 NRC 760,
775 (1983). we held that 10 C.F.R. 0.47(a)(2) “does not require defer-
ment of any hearing on State and local government emergency response
plans to await FEMA's issuance of final findings on those plans. Rather,
what that Section contemplates is a licensing decision based on the best
available current information on emergency preparedness.” Finally, we
relied upon these two decisions in Detroit Edison Co. (Enrico Fermi
Atomic Power Plant, Unit 2), ALAB-730, 17 NRC 1057, 1066 (1983),
stating that ‘it is plain from the Commission’s regulatory requirements
that offsite plans need not be complete, nor finally evaluated by FEMA
prior to conclusion of the adjudicatory process.”

Pursuant to the Commission’s regulations, no full power operating
license can issue unless the agency finds that there is reasonable assur-
ance that adequate protective measures can and will be taken in the
event of a radiological emergency.’” With respect to the adequacy of oil-
site emergency capabilities, the agency must “base its findingz on a
review of the Federal Emergency Management Agency (FEMA) findings
and determinations as to whether State and local emergency plans are ad-
equate and whether there is reascnable assurance that they can be
implemented.”'* In turn, any FEMA finding “will primarily be based on
a review of the plans” but may also include “[alny other information ai-
ready available to FEMA " In any Commission licensing proceeding, a

16 We note. howeser. that there is no interpretation of this condition that can be completely squared
with all - rtions of the Board's iniial decision and its statements rejecting the stafl's motion seeking
clarification of the condition

710 CFR S0470a)1)

1810 CFR S047(a)(2)
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FEMA finding constitutes “a rebuitable presumption” of adequacy and
ability to implement.'*

In order to coordinate offsite emergency planning, the Commission
and FEMA entered into a Memorandum of Understanding defining the
respective responsibilities of the two agencies.” Under that agreement,
FEMA has responsibility for formally reviewing, pursuant to FEMA’s
rules and regulations, state and local emergency response plans and
making final findings whether such plans are adequate and capable of
being implemented.?’ But, as we stated in San Onofre, supra, the Memo-
randum also

recognizes the distinct possibility that 2 final FEMA findine may not always be
available in a umeframe compatible with the schedule of Commussion hcensing
proceedings. It therefore provides *hat FEMA will offer its prehminary views on the
state of offsite emergency preparedness “baseC upon plans currently available to
FEMA " 45 Fed. Reg at 82,714 (emphasis added). The Memorandum states further
that to support its findings and determinations, “FEMA will make expert witnesses
available before . . NRC hearing boards and administrative law judges.” /bid The
clear import of the Memorandum is that FEMA will provide Commission hcensing
proceedings, through FEMA witnesses. the benefit of its most current evaluation of
State and local emergency planning 2

Thus, in San Onofre and again in Zimmer we concluded that the Com-
mission’s regulations do not require final FEMA findings on the adequa-
cy of offsite emergency pians and preparedness. Rather, preliminary
FEMA reviews and interim findings presented by FEMA witnesses at
licensing hearings are sufficient as long as such information permits the
Licensing Board to conclude that offsite emergency preparedness pro-
vides “‘reasonable assurance that adequate protective measures can and
will be taken in the event of a radiological emergency.” ¥

19 14
20 See 45 Fed Reg 82,713 (1980)
21 Yo fulfill this responsibility. FEMA adopted the procedures set forth in 44 C F R Pant 350 Among
other things. those regulations dea!l with. the procedures for requesting FEMA review a-d the FEMA
formal review process culminating in final administrative approval of state and jocal plans Ser 44
CF R 350712 Although at the time of the Licensing Board heanng on the Diablo Canyon emergency
response plans the FEM A regulations were only proposed ruies. see 45 Fed Reg 42.34] (1980),
FEMA was nevertheless following them See Eldndge fol Tr 12,688 at 4
2217 NRC w1 379-80
210 CFR 5047(a)(1) See San Onofre, supra. 17 NRC at 380 n 57, Zimmer supra. 17 NRC at 775
n.20 See also Fermi, supra, 17 NRC a1 196667

In addition to relying upon the NRC-FEMA Memorandum of Understanding 1o inierpreting the Com-
mission's emergency response regulations, both San Onofre and Zimmer also relied upon a iecent
amendmen: 10 10 CF R 50 471a)(2) 1o support the view that final FEMA findings were not necessary
The amendment sdded 2 last sentence 10 the section providing that the holding of emergency prepared-

ness exercises is not required for any initia! licensing decision. See 47 Fed Reg 30,232, 30.236 (1982)
(Connrued)
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At the time of the hearing before the Licensing Board on emergency
preparedness, FEMA had not conducted a final review of the local
emergency response plans or the State of California plan. Nor had
FEMA issued its iinal findings on the adequacy of those plans. Thus,
the Licensing Board admitted into evidence, inter alia, the state and
local plans,?* as well as FEMA's interim findings produced pursuant to
the NRC-FEMA Memorandum of Understanding,” and the testimony
of John Eldridge, a FEMA emergency management specialist and project
representative for the Diable Canyon plant.? On the basis of this
evidence, the Board found

(1) that the State plan as its pertains to Diablo Canyon is complete but for a few
SOP's [standard operating procedures). (2) that a systematic process of development
and review between the State and FEMA has cccurred, (3) that FEMA 1s aware of
and keeps abreast of current developments ir the plan and will review it when it 1s
complete, and (4) thai there are no obstacles to completion of the plan.?’

As previously indicated, the Board then found that offsite emergency
preparedness for Diablo Canyon provides reasonable assurance that ade-
quate protective measures can and will be taken in the event of a radi-
ological emergency,”™ and that emergency plans and preparedness for
the facility complied with the Commission’s regulations.?* Even though
the Board made these findings. it nevertheless imposed the condition at
issue.

Qur review of the record confirms that the Board's reasonable assur-
ance finding on the adequacy of offsite emergency response is supported
by the record and that the interim FEMA findings on the state plan, pre-
sented through the expert testimony of Mr ['idridge. fully satisfy ihe re-
quirements of the Commission’s regulations. The board, therefore,

This new provision was invalidated in Umion of Concerned Scientists v NRC, 735 F.2d 1437 (DC Cn
1984) on the ground that ' denies the right 10 & hearing on a matena! licensing facior in contravention
of section 189(a) (1) of the Awomic Energy Act, 47 USC & 223903101} Of course, in this proceeding,
an emergency preparedness exercise was conducied in advance of the hearing and the exercise results
formed a part of FEMA s findings Therefore. this Court of Appeals decision does not alier the setiled
interpretation of the Commussion's regulations that final FEMA findings are not necessary for license
authorizauon

2 See Applicant Ex 73, Appendix C. Applicant Ex 80

25 See Attachment 2 10 Apphicant’s Panel #1 Tesumony, fol. Tr. 11,782 (FEMA Region IX Evaluauon
and Status Report on State and Locz! Emergency Preparedness Around the Diablo Canyon Nuciear
Power Plant. November 2, 1981) See also Atiachment | (FEMA Evaluation Findings, Diablo Canyon
Nuclear Power Plant, Offsite Emergency Response Plans Exe mise, August 19, 1981)

26 Eidridge fol Tr 12,688 Counse! for the joint iniervenors and the Governor each cross-examined Mr
Eldnidge and also had the opportumity 1o present their own evidence on the local and state plans

27 LBP-82.70, supre. 16 NRC at 766-67 (footnote omitted) Ser aiso i at 802

28 14 a1 76), Memorandum in Response to PG&E's Motion for Clarification of the Licensing Board's
Initial Decision Dated August 31, 1982 (October 26, 1982) (unpublished)

2 LBP-82-70, supra, 16 NRC at 79798
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erred in attaching the condition to its license authorization requiring
further, final FEMA findings.

As the Board correctly noted, at the time of the hearing the state plan
was in effect™ although some ten nercent of the plan’s standard operating
procedures were still incomplete.’’ The Board recognized that in Califor-
nia the emergency response function is splii between the state and
~ounty: the county has the basic responsibility for the protection of life
and property in the plume exposure pathway, while the state’s response
involves the ingestion pathway as well as recovery and reentry. Unlike
the county’s duties, the state’s responsioilities do not require immediate
action because they do not deal with imminent life threatening
situations. The state is concerned with su.h things as the long-term flow
of contaminated food through the ingestion athway .’

Because the state plan was substantially cr .aplete and under it no im-
mediate state response was necessary, Mr. Eldridge testified that the
state could respond adequately, with assistance from the Department of
Energy and Environmental Protection Agency in any areas where state
planning was not yet complete.” Although the written report setting
forth the interim FEMA findings that was introduced into evidence did
not refer explicitly to the state plan because of the primacy of the county
plan,™ Mr. Eldridge’s testimony on the sufficiency of the state plan con-
stitutes FEMA''s finding on this subject. Additionally, this finding of ade-
quacy meets the requirements of the Commission’s regulations. Final

30 |n California. there is one state plan applicable to all nuciear faciliies See Appicant Ex 73, Appe.
dix C a1t 3 Because at the time of the hearing there were other licensed nuclear power plants in
California, the basic state plan siready was in effect Indeed, in 1981 FEMA had found thus plar ade-
quate for offsite emergency response for the San Onofre Nuclear Generating Station, Units 2 and 3. See
San Onofre. supra. 17 NRC at 378

3 LBP-82.70, supra. 16 NRC at B02 See also id a1 766

32 Applicant Ex 73, Appendix C at 24-28

33 Exdridge fol Tr 12,688 a1 4-5, Tr 1270210

MTr 1274445
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FEMA findings are not required and the Board's condition that the staff
secure additional findings from FEMA is vacared. ™
It 1s so ORDERED.

FOR THE APPEAL BOARD

C. Jean Shoemaker
Secretary to the
Appeal Board

¥ One other interpretation of the Board's license condition is possible Insiead of secui.i.¢ final FEMA
findings. the Board may have intended that the staff simply obtain from FEMA & written conclusion on
the adequacy of the staie plan akin 1o the one FEMA produced on the county plan in that eveni. the
Board's condition elevates form over subsiance and 1s unnecessary Testimony by a FEMA expert on
the adequacy of the state plan is all that is required under the Commission’s em *rgency response
regulations

We note that in the siafls response 1o our April 10, 1984 order inquiting whether the applicant and
stall appeals of this condition were now moot. the swafl attached an April 2, 1984 FEMA memorsndum
on the current status of offsite emergency planning at Diabio Canyon That document, like Mr
Eldridge 's earhier testimony at the hearing. concluded that the state plan (which i1s now 'n a later revision
but stiil has not undergone “final” FEMA review) would be adequate. if needed See Memorandum for
Edward L Jordan. NRC. from Richard W Krimm. FEMA (April 2. 1984) attached to NRC Staff Re-
sponse 10 the Appeal Board s Order of Apnil 10, 1984 (April 18, 1984)
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Cite as 18 NRC 1383 (1884) LBP-84.22

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

John H Frye, Ill, Chairman
Glenn O. Bright
Emmeth A. Luebke

in the Matter of Docket No. 50-142-0L
(Proposed Renewal of
Facility License)
THE REGENTS OF THE UNIVERSITY
OF CALIFORNIA
(UCLA Research Reactor) June 5, 1984

Licensing Board declines to enter sanctions against counsel or pursue
remedies against his client for material misrepresentation on the
grounds that the misrepresentation was made against a background of
confusion, was not intended to deceive, and did not benefit counsel’s
client. The Licensing Board holds thai another party lacks standing to re-
quest a hearing on sanctions for lack of a direct palpable injury to it
caused by counsel’s misrepresentation and may not pursue remedies
against counsel's client in the absence of a contention

RULES OF PRACTICE: SANCTIONS AGAINST COUNSEL

Intent to deceive is relevant to the question of whether sanctions
should be entered against counsel on account of a material
misrepresentation.
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RULES OF PRACTICE: SANCTIONS AGAINST COUNSEL

A party to a proceeding who has not suffered a direct, palpable injury
as a result of counsel's misrepresentation lacks standing to request a
hearing on the question of sanct:ons

RULES OF PRACTICE: RESPONSIBILITIES OF PARTIES
AND COUNSEL

Parties and their counsel must adhere to the highest standards of dis-
closing all relevant and material factual information to the Licensing
Board.

RULES OF PRACTICE: RESPONSIBILITIES OF PARTIES
AND COUNSEL

In litigation involving highly complex technology, many decisions
regarding materiality of information can only be made jointly by a party
and its counsel.

RULES OF PRACTICE: RESPONSIBILITIES OF COUNSEL

Counsel’s obligauons to disclose all relevant and material factual infor-
mation to the Licensing Board under the Atomic Energy Act are not
substantially different from those laid out by the ABA's Mode! Rules of
Professional Conduct. In discharging his obligations, counsel may verify
the accuracy of factual information with his client or verify the accuracy
of the factual information himself.

ATOMIC ENERGY ACT: MATERIAL FALSE STATEMENT

The test of materiality is whether the information is capable of in-
fluencing the decisionmaker, not whether the decisionmaker would, in
fact, have relied on it. Determinations of materiality require careful,
commonsense judgments of the context in which the information ap-
pears and the stage of the licensing proceeding involved.

MEMORANDUM AND ORDER

On April 13, 1984, we issued a Memorandum and Order in which we
concluded that William H. Cormier, UCLA’s representative, should be
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reprimanded pursuant 1o 10 CFR. § 2.7:3. Our conclusion was based
on Mr. Cormier’s statement made in an August 25, 1983, filing made in
suppo : of Staff's motion for reconsideration of LBP-83-25A, 17 NRC
927 (1983) that the UCLA Security Plan did not provide protection
against sabotage. We afforded Mr. Cormier an opportunity to respond
prior 1o issuing a reprimand.

In the April 13 Memorandum and Order, we also concluded that no
basis existed to take action against Staff counsel, Colleen P. Woodhead,
on account of statements made by her to the effect that Staff imposed
no requirement on research reactors with less than a formula quantity of
special nuclear material to provide protection against sabotage.
However, we did not pass on the question of whether Staff counsel’s
cli=1.ts were aware of these apparent misrepresentations because of our
need for further information which was promised by Staff counsel in her
letter of March 16, 1984,

The history of our concerns with regard to these matters is set forth in
aur unpublished Memoranda and Orders of April 13 and February 24,
1984. The former Memorandum and Order 1s published as an Attach-
ment to this Memorandum and Order.

In this Memorandum and Order we conclude that no disciplinary
action should be taken agains® William H. Cormier. We also conclude
that no basis exists to pursue these matters with regard to the Applicant,
The Regents of the Universuy of California. We continue to hold in
abeyance our conciusions with regard to the representations of the NRC
Technica! Staff, both those raised in our Memorandum and Order of
February 24 and those referred to the Office of Inspector and Auditor by
our Memorandum and Order of December 23, 1983 (unpublished),
pending the receipt of further information.

RESPONSES TO THE APRIL 13 MEMORANDUM
AND ORDER

In his declaration filed May 1, Mr. Cormier responds to our conclusion
that he shiould be reprimanded. Much of this response concerns the con-
fusion which he perceives with regard to our ruling in LBP-83-25A, the
regulations, the Stafl’s position, and the measures espoused by Conten-
tion XX. In the light of his perception of these factors, Mr. Cormier
argues that the statenient in question is not false. He goes on to point
out in 1 26 of his response that there was no advantage 10 be gained by
his chent through deceiving the Board with regard to the nature of the
Security Plan and asserts that his actions indicate that he had no such

intent. In ¥ 24, he points out that in making expurgations to the Plan,
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he highlighted many of the provisions in guestion to the Board. and saw
no need for further explanation. He also argues tha. the response proce-
dures accompanying the Security Plan, some ol which are clearly con-
cerned with sabotage, are not considered 4 part of the Security Plan and
were not submitted to the Staff for review, although they are kept with
the Plan. He make- a similar argument with respect 'o a provision of the
Plan which we view as concerning sabotage and which was submitied to
the Siaff for review.

In its separate response to the April 13 Memorandum and Order and
in ¥ 25 of Mr. Cormier’s declaration, UCLA answe:s our inquiry with
regard to the review given Mr. Cormier’s representations. It appears
from these siatements that Mr. Cormier's representations were not
reviewed by any other representative of the Regents until called into
question.

The Committee to Bridge the Gap (CBG). the intervenor in this
proceeding, has filed a lengthy response which commenis on Mr. Cor-
mier’s and UCLA's responses. CBG's response was nol invited by the
Board. UCLA requests the opportunity to com.ment on it if it is
considered. We have read CBG's response and considered it only to the
extent CBG requests relief, which we deny Thus, we view the request
W comment on it as moot. Nonetheless, we briefly summarize CBG's re-
sponse below

CBG's response reviews in detail the representations made to the
Board by UCLA and Staff. In many respects this review appears to be
more relevant 10 Staff's representations than UC! A's. The response
next addresses what it regards as omissions from UCLA's and Mr. Cor-
mier’s responses. First, CBG notes that Glenn R Woods and Christine
Helwick have never responded to the Board with regard 1o their
conduct. Second, CBG notes that none of the Regents of the University
have responded. Third, CBG identifies UCLA faculty and NRC Stafi
members who, CBG maintains, should respond but have not done so
Finally, CBG finds fault with the information furnished indicating who
reviewed the representations here in guestion

CBG then proceeds 1o a detailed criticism of the defenses put forward
CBG argues that an institutional advantage did accrue to UCLA from
the misrepresentation — three years of delay. CBG also asserts that it
was CBG, not Mr. Cormier, which was instrumental in bringing provi-
sions of the Plan directed toward sabotage to the Board's attention CBG
concludes that the Board should impose sanciions against Mr. Cormier
under 10 CFR. § 2713 and against UCLA under 10 CF.R. § 50.100.
CBG requests that, if these sanctions are not imposed, it be afforded a
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hearing. CbG bases this last request on the proposition that it has been

injured by these misrepresentations.

DISCUSSION

Whatever rationale Mr. Cormier advances to support his statements
here under corsideration, one conclusion is inescapable. UCLA has
seen fit 10 rake measures to protect the NEL against radiological sabo-
tage. Not all of the measures which it has instituted were submitted to
the Staff for review, and it appears that UCLA was acting on its own ini-
tiative in adopting most of them. We noted in our April 13 Memoran-
dum and Order that these measures were precisely the sort of provisions
which we had in mind in our holding in LBP-83-25A. It is obvious that
UCLA has viewed the matter 0, protection against sabotage in the same
way as this Board, albeit from a different perspective. In this
circumstance, no conceivable advantage could flow to UCLA from the
concealment of this fact.

We do not concur in CBG's view that the concealment worked to
UCLA's advantage by effecting a delay in these proceedings While
some delay undoubtedly resuited, we do not perceive that that delay was
in any way advantageous to UCLA. The discovery materials which have
been submitted to the Board do not indicate that UCLA is faced with an
insuperable burden on this Contention. While it may be that, after
hearing, we may conclude that CBG has made some valid points, the dis-
covery materials tend to indicate that any such points should be relative-
ly easy to accommodate. In this circumstance, we Jo nol perceive an ad-
vantage (o be gained by UCLA from delay.

It also appears that the statement in question was made without the
knowledge that it was false, and hence without any intent to deceive.
While the lack of an intent (o deceive is not relevant to a consideration
of whether a maierial false statement has been made, it is relevant 1o a
consideration of sanctions. Consumers Power Co. (Midland Plant. Units
1 and 2), ALAB-691, 16 NRC 897, 914-15 (1982).

The lack of any advantage to be gained by UCLA and the lack of any
intent to deceive on Mr. Cormier's part weigh strongly against the impo-
sition of sanctions against either UCLA or Mr. Cormier. Further, we
take note of the fact that, while Mr. Cormier did not affirmatively bring
our attention o the provisions of the Plan dea'ing with sabotage on his
discovery of them, he did not conceal them and, through his indication
to us of the expurgations he wished to make to the copy of the Plan
made available io CBG, he highlighted some of them.

1387




What comes through from Mr. Cormier's declaration is the proposi-
tion that the parties have not understood the Board's rulings on protec-
uon against sabotage. Even Staff has failed 10 adopt a consistent
position. Staff has, in this Board's opinion, in the position it espoused in
this proceeding, sought to overturn the plain meaning of 10 CF.R.
§ 73.40(a) improperly through informal Staff action rather than
rulemaking.

With the exception of 10 CFR. § 73.40(a), the regula‘ions them-
selves defy comprehension. CBG's recent request, which we denied,
that we reconsider our ruling that 10 C.FR. § 73.60 forms an upper
bound to the requirements of 10 C.F.R. § 73.40(a), a request which
clearly is not without merit, illustrates to a minor degree this difficulty.
And it involves a regulation which, in comparison, is a model of clarity.

Mr. Cormier's misstatement clearly was not made with malice. No
gain could possibly accrue 1o him or his client by it. Ana while it was not
a true statement, it was made against a background of confusion. All of
the circumstances set forth in his declaration dictate the conclusion that
it was at worst a mistake in judgment, prompted by a zealousness on
behalf of his client, and fed by a Sta‘Y position which not only ignored
the plain meaning of 10 C.F.R. § 73.40(a), but ongoing practices within
the Staffl"s organization. (With respect 1o the latter, see Staff counsel's
letter to the Board of March 16, 1984) In these circumstances, while we
believe a careful approach would have prevented the making of the
slatement, we cannot penalize Mr. Cormier 1or having made it, and we
can excuse his failure to have affirmatively called our attention to it last
January.

We telieve this situation is in some respects similar 1o that facing the
Licensing Board in Consumers Power Co. (Midland Plant. Units 1 and
2), LBP-81-63, 14 NRC 1768 (1961). The conclusions of that Board. dis-
cussed at p. 1403, infra, of our April 13 Memorandum and Order, are
similar to our own. We would part company only with its conclusion that
the high standards of affirmative disclosure have not been adequately ad-
dress=d by the Appeal Board or Commission. Since that Board rea-hed
that conclusion, we believe those standards have been adequately ad-
dressed by both the Commission and Appeal Board. However, that dif-
ference does not affect our conclusion that, in these circumstances, no
sanction should issue.

With respect to UCLA, we believe that proper case management by it
might well have revealed the error much earlier and thus avoided the
difficulty. Nonetheless, the error was apparently urknown to those who
might have corrected it. While we do not condone this approach, we can
understand how it might come to pass. Had the error worked to UCLA's
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advantage. we would be far more interested in learning in more detal!
the circumstances which led 1o it. However, it did not work to UCLA's
advantage and was apparently unknown to those who were in a position
1o correct it. Thus UCLA's mistake appears to be at most a careless one
These circumstances Go not argue for the imposition of sanctions. They
do, however, serve as a stern warning that no more such mistakes
should occur.

CBG has requested a hearing in the event that we do not impose sanc-
tions against UCLA and Mr. Cormier. CBG views itself as the party in-
jured by our failure 1o take such action. CBG misperceives its role in
this consideration.

The sanction which we proposed to impose on Mr. Cormier was con-
templated by us solely as a means of regulating his conduct before us. It
stemmed from our inherent and explicit power over the conluct of attor-
neys and representatives appearing before us, not as the result of the
complaint of another party. The Court of Appeals for the Seventh Circuit
has addressed a similar problem as follows:

Prelimmarils 1t would be vell to note that disbarment and suspension proceedings
are neither civil nor criminal in nature but are special proceedings, sui genens, and
result from the inherent power of courts over their fficers Such proceedings are
not lawsuils between partes hiigant but rather are in the nature of an inquest or in-
quiry as 1o the conduct of the respondent They are not for the purpose of
punishment, but rather seek to determine the fitness of an officer of the court 10
continue in that capacity and to protect the courts and the public from the official
ministration of persons unfit to practice. Ex parte Wall, 107 US 265,28 Cu 569, 27
L Ed $52 (1882) Thus the real question at issue in 2 disbarment proceeding 1s the
public interest and an attorney’s right 10 continue (0 praclice a profession imbued
with public irust. in re Fisher, 179 F.2d 361 (Tth Cir 1950). cerr. demed sub nom
Kerner v. Fisher, 340 U S 825,715 Ct 59,95 L Ed 606 (1950)

In re Echies, 430 F.24 347, 349-50 (7th Cir. 1970). In Echles the Court
of Appeals agreed with respondent that the United States lacked standing
10 appeal a decision not to disbar respondent. The Court did, however,
uphold the standing of the United States Attorney to appeal on the
ground that he had received specific authority 1o do so from the Chief
Judge of the District Court which issued the order in question

We believe the situation presented here is similar to that presented in
Echles. CBG brougint no complaint against Mr. Cormier. Rather. this
matter was initiated by the Board in order to preserve the integrity of
the proceeding before it. As such, it is not in the nature of a controversy
between or among the pe ties. While CBG claims that it has been injured
by Mr. Cormier, any such injury is indirect rather than a direct, palpable



one. While there has been delay which may be attributed 1o Mr. Cor-
mier's representation, which CBG apparently believes constitutes injury
to its interests, CBG's substantive and procedural rights remain
unscathed. And we are compelled to note that the relief which CBG
seeks would only increase the delay and hence CBG's perceived injury.
In these circumstances, we do not believe CBG has standing to request
a hearing.

Next we address CBG's request for a hearing on the question of the
imposition of sanctions against UCLA under 10 CF.R. § 50.100. At the
outset we note that this Board never proposed to ‘mpose such sanct.ons
and called for a formal response as we did in Mr. Cormier's case. Thus
there is no proceeding on the question of sanctions pursuant to § 50.100
at this time. Because we do not choose to initiate such a proceeding in
the circumstances presented, there is no such proceeding in which CBG
may participate, unless CBG may cause such a proceeding to commence.
We know of no way in which CBG could do so short of advancing a
tardy contention. CBG does not, in its filing, se«k to have such a conten-
tion admitted and does not address the five factors of 10 CF.R. § 2.714
which must be weighed if such a contention were to be admitted. Conse-
quently we must deny its request for a hearing.

In consideration of the foregoing, it is, this 1st day of June 1984,

ORDERED

1. The charges pending against William H. Cormier pursuant to 10
C.F.R.§ 2.713 are dismissed. and




2. CBG's requests for hearing on those charges and on the que<tion
of whether sanctions should be imposed against the Regents of the Uni-
versily of California pursuant to 10 C.F.R. § 50.100 are denied.

It is so ORDERED.

THE ATOMIC SAFETY AND
LICENSING BOARD

Glenn O. Bright
ADMINISTRATIVE JUDGE

Dr. Emmeth A Luebke
ADMINISTRATIVE JUDGE

John H Frye, 111, Chairman
ADMINISTRATIVE JUDGE

Bethesda, Maryland
June §, 1984




ATTACHMENT TO LBP-84-22

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

John H Frye, Ill, Chairman
Glenn O. Bright
Dr. Emmeth A. Luebke

In the Matter of Docket No. 50-142-0L
(ASLBP No. 80-44-05-0L)
(Proposed Renewal of
Faclity License)
THE REGENTS OF THE UNIVERSITY
OF CALIFORNIA
(UCLA Research Reactor) April 13, 1984

MEMORANDUM AND ORDER

On February 24, 1984, this Board issued a Memorandum and Order
(unpublished) which directed counsel for UCLA and NRC Stafl to indi-
cate why disciplinary action should not be taken against them for appar-
ent misrepresentations concerning whether UCLA's Security Plan pro-
vides protection against potential sabotage and whether NRC Staff re-
quired that such protection be provided '

| We also enqu red whether counsels' chients were aware of these apparent misrepresentations As in
dicated at the end of this Memorandum and Order, we do not deal with this aspect of our concerns here
because further information 1s needed Nor do we deal with the Allegations resed by CBG which we
referred 10 the Office of Inspecior and Auditor in our unpublishec demorandum and Order of Decem-
ber 23, 1983 We will deal with both of these matters when the additional information we seek s
furnished Accordingly this Memorandum and Order s himited solely 10 the representations made by
counse! which were the subgect of our February 24 unpublished Memorandum and Order
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Qur concerns arose from the fact that, despite the contrary representa-
tions of counsel, we found that:

1. The UCLA Security Plan states that one of ils purposes is 1o
provide proiection against potential sabotage and contains
several provisions directed to that end.

2. All of the reports of NRC inspectors furnished by UCLA in-
dicated on their face that Staff had inspected UCLA’s compli-
ance with such a requirement, and

3. On November 9, 1983, NRC Stafl ordered UCLA to imple-
ment all provisions of its Security Plan.

UCLA COUNSELS' RESPONSE

With respect to UCLA's counsel, our concerns siemmed from a state-
ment contained at 2-3 of UCLA's August 25, 1983, response supporting
a Staff motion for reconsideration of an earlier ruling in which we held,
in part, that UCLA must take sieps to provide protection against

sabotage:

University wishes to note that its security plan, which is not designed to provide
proteciion against sabotage, has been approved by the Commission’s safeguards
branch. and that the low-power uni 2rsity research reacior licensees have never
been required to adopt security plans designed 1o prolect against sabotage Surely
the Commission's consistent practice in interpreting and applying its own safeguards
regulations 1o licensees such as University is entitled (o considerable weight in this

proceeding

The essentials of UCLA counsels’ response are set forth in the decla-
ration of William H Cormier (sec UCLA's response at 9). These are:

1. That he (Cormier) is an attorney in good standing licensed to
practice law in California and a member of the staff of the Ad-
minist;ative Vice Chancellor of UCLA, that he has been
delegated authority to repr sent UCLA in these procesdings
by the General Counsel 1o the Regents of the University of
California, and that he exercises this authority under the super-
vision of Glenn R. Woods, Associate Counsel to the Regents,
and Christine Helwick, Assistant Counsel to the Regents.

2. That he made the state ment quoted above, that he had authori-
ty to make that statement, and that that statement was not
reviewed by Reidhaar, Woods, Helwick, or any other repre-
sentative of the Regents.

3. That he briefly reviewed the Security Plan in November 1980,
again in June 1982, and extensively reviewed the Plan in Janu-
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ary 1984, when he and Mr Charles E. Ashbaugh, 111
' Associate Development Engineer and Security Officer of the
Nuclear Energy Laboratory at UCLA) spent several days
preparing expurgations to the Plan and security inspection
reports.

That he does not recall seeing the introduction to the Plan
during the first two reviews of the Plan.

. That he did note the introduction during the extensive January

1984 review, and discussed it briefly with Mr Ashbaugh

That he understood from Mr. Ashbaugh that the latter's refer-
ences Lo protection sgainst radiological sabotage were not
meant in the same sense as his references to the same topic in
the statement quoted above.

. That he understood that Mr. Ashbaugh's references did not

mean to imply that their Security Plan incorporated specific
protective provisions against radiological sabotage as that term
had been used by the intervenor.

That by the statement quoted above he intended to inform the
Board that the Security Plan did not incorporate measures de-
sighed to prevent access to the reactor facility by potential
saboteurs, that the prevention of access by potential saboteurs
was his understanding of the meaning of the term “protection
against sabotage” as that term had been used in this
proceeding, and that he attempted to further clanfy his mean-
ing in UCLA's December 13, 1983, pleading at 3-6 (discussed

infra)

Also attached to UCLA's i»sponse is the declaration of Charles E
Ashbaugh, I11. It states:

-

That he (Ashbaugh) is a lecturer, Associate Development

Engineer, and Security Officer at the Nuclear Energy

Laboratory.

That he wrote the Physical S:curity Plan here involved.

That the Security Plan was UCLA's response 1o NRC's new

safeguards requirements for non-power-reactor licensees

possessing SNM of moderate strategic significance which were

adopted in July 1979

That i writing the Security Plan, he was assisted by the follow-

ing NRC documents:

(a) the statement of consideration accom panying the rule (44
Fed Reg. 43,280 (1979)),

(b) the Draft Regulatory Guide, “Standard Formai an! Con-
tent for a Licensee Physical Security Plan for the Frotec-
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1C.
1.

tion of Special Nuclear Material of Moderate Strategic
Significance,”™ July 1979, adopted as Regulatory Guide
5.59 in January 1980; and
(c) the “Sample Physical Security Plan for Non-Powe» Nucle-
ar Reactor Facilities Possessing Special Nuclear Material
of Moderate Strategic Significance,” Rev. 1, June 14,
1979, published by the Reactor Safeguards Development
Branch, Division of Operating Reactors, Office of Nuclear
Reactor Regulation, NRC.
That the Security Plan was written to satisfy the requirements
of 10 C.F.R § 73.67 as interpreted by the Regulatory Guide.
Thrat the statements in the introduction to the Security Plan
were based on statements found on pages | and 2 of the
Sample Security Plan.
That in making the statements in the introduction to the
Security Plan he used the term radiviogical sabotage, and that
he took that term to mean any sabotage that involved the reac-
tor or its associated equipment and any sabotage which could
«cad 10 radioactive contamination or release that could pose a
danger to students, staff, or members of the public.
That he believes the facility is well protected against theft of
the reactor fuel and against deliberate attempts to damage the
reactor, its equipment, or other parts of the facility, 2.4d that
the basic means of providing this protection is by controiling
access and detecting unauthorized entry
That the security system at UCLA includes a number of en-
hancements that are not strictly required, but does not provide
fiir special measures such as armed guards, mandatory person-
nel searches, or explosives detection devices which the interve-
nor claims are necessary (o protect against radiological
sabotage.
That the Plan was not developed with any specific design basis
radiological sabotage threat in mind.
That the major protection against radiological sabotage is the
structure of the reactor itself, and that the crushing of the fuel
will not release fission products which would endanger the
public.

UCLA counsels’ response is further supported by the declaration ¢
Donald L. Reidhaar. He states:
1.

That he (Reidhaar) is General Counsel to the Regents of the
University of California, that his office is responsible for repre-
senting the Regents in legal proceedings, that Associate Coun-
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sel Woods and Assistant Counsel Helwick are assigned 1o this
proceeding, and that Cormier has been assigned principal
operating responsibility for the Regents in this proceeding,
under the supervision of Woods and Helwick.

2. That he has read this Board's February 24 Memorandum and
Order and carefully reviewed the facts giving rise to this
Board's concerns.

3. That he is convinced that no misrepresentation has occurred
and that Universny's attorneys and staff have acted in good
faith and in a professional manner.

4. That, although the use of the term “radiological sabotage” in
the introduction to the Security Plan is unfort'inate, the specific
provisions of the Plan are clear and do not require the kind of
precautions required of nuclear power plants.

5. That the specific provisions of the Security Plan are the type of
requirements made applicable to research reactors by 10
CFR.§7367.

6. That the content of the Plan is consistent with Mr. Cormier’s
earlier statements.

In his declaration, Mr. Cormier states that he attempted to further
clarify the meaning of the statement quoted above at pages 3-6 of
UCLA's December 13, 1983, response to the Board's reques! regarding
the issues remaining to be decided under Contention XX. He provides
no further elucidation with regard to the December 13 response. We
have reviewed pages 3-6 of that response. We set forth below the lan-
guage from page S which we believe most favorable to Mr. Cormier’s
position:

Certainly, the security measures employed by UCLA in sausfaction of the require-
ments of Sec. 73.67 piovide some measure of protection against sabrage and theft,
even though the design objective of that regulation is only 1o detect theft or diver-
sion of SNM. University's sccurity precautions provide “proiection against sabo-
tage” although, University concedes. the level of protection that is provided would
not satisfy the objective of prevenring certain specific acts of sabotlage such as the
design basis threats defined in Part 73 of the regulations Moreover. the Board's
ruling is not necessarily inconsistent with University’s position concerning what
actual security measures are required to be in place at the UCLA facility. (Emphasis
in original.)

UCLA’s response reiterates the positions taken in the declaration and
in its December 13 response quoted above and adds comments on the
language of the NRC security inspection reports and license amendment
ordering implementation of the Plan. We do not believe the latter com-
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ments are relevant to the issue here before us and consequently do not
consider them.

Associate Counsei Woods and Assistant Counsel Helwick have not in-
dividually responded to our February 24 Memorandum and Order.

OUR HOLDING WITH REGARD TO SABOTAGE

In LBP-83-25A, 17 NRC 927 (1983) we hela:

From the :bove we conclude that the provisions of § 73 40(a). which have remained
unchanged over a period of almost ten years despilc substantial rulemaking on the
subject of physical security, are applicable tc Class 104(¢) licensees. Where the Com-
mission has set down detailed requirements, we conclude that these are intended 1o
satisfly the general requirements of § 73.40. Where no detailed requiremerniis have
been set oul, we conclude that some measures nonetheless must be taken o sansfy the
§ 73 40(a) general requirements.

In the instant case. assuming that there 1s (or will be) less than a formula quantity
of SSNM on hand at the NEL, “us means that UCLA musi institute some means of
providing physical protection against sabotage. Because, under this assumpuon,
§ 73.40(b).(c). and (d) and § 73.60 are noi applicabie, these means necessarily musi be
less stringent than the requirements of those regulations. What these mearns should be 18
properly a subject for the parties to address. (Emphasis supphed.)

17 NRC at 942-43.

Clearly our holding requires some means of protecting against sabo-
tage which is less stringent than the sabotage protection requirements
which would be enforced if a formula quantity of strategic special nuclear
material were on hand at UCLA. Those latter requirements place an
upper bound on the gencral requirement of § 73.40(a). The respects in
which they differ from the requirements of § 73.67(d) are set out in Ap-
pendix A (nu¢ published).

With the “upper limit" for sabotage protection in mind, a review of
the specific provisions of UCLA's Security Plan which deal with sabotage
is helpful. These provisions are in addition to the provisions primarily
dealing with the prevention of theft, such as locks and keys, intrusion
alarms, and the like. Because this review necessarily involves some dis-
cussion of protected information, we have included it in Appendix B (¢
this Memorandum and Order which will not be publicly disclosed.

The provisions enumerated in Appendix B are precisely the kind of
provisions which we had in mind when we issued LBP-83-25A They go
beyond the requirements nf § 73.67(d) but fall short of the requirements
of § 73.40(b), (c), and (d) and § 73.60. Whether they are sufficient can
on'v be determined after hearing. The point here is that nowhere in his
ple tings did counsel apprise us of the fact that UCLA's Security Plan
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does contain extensive provisions for dealing with sabotage, provisions
which go beyond the requirement of § 73 67(d) yet do not fully comply
with § 73.406(b), (c), and (d) and § 73.60

The Cormier and Ashbaugh declarations indicale that counsels’ state-
ment that the UCLA Security Plan does not provide protection against
sabotage contemplated a definition of protection against sabotage quite
different from that which we held to be required. On page 3 of his
declaration, Mr. Cormier states that his siatement “was intended to
infoiin the Board that the UCLA plan did not employ measures, such as
ermed guards, mandatery personnel searches, explosive delection
devices, etc., designed 10 prevent access 10 its reactor facility by potential
saboteurs™ (emphasis in origina!). In his declaration, Mr. Ashbaugh
takes a similar position. He refers to the same measures as Mr. Cormier
and states that the intervenor (CBG) claims them to be necessary.
Additionally, he refers to “a number of enhancements that are not strict-
iy required.” (Ashbaugh declaration at 3.)

It is true that Contention XX argues for some measures which, given
our holding in LBP-83-25A, may be beyond the “upper limit” of sabo-
tage protection required of this facility. Nevertheless, the fact that CBG
may seek to have such measures imposed does not justify the blanket
statement, made in response to our holding in LBP-83-25A, that no
measures dealing with sabotage are employed.

Nor do we believe that that statement is clarified by the language
from UCLA’'s December 13, 1983, pleading quoted above In the
December 13 statement, Mr. Cormier states first, that the anti-theft pro-
visions of § 73.67 provide some measure of protection against sabotage,
and second, that UCLA's secunity precautions provide protection
against sabotage although not enough protect.on to prevent sabotage.
Thus in context, the statement says only that comphance with § 73.67
provides some measure of protection against sabotage. This interpreta-
tion is reinforced by the fact that Mr. Cormier notes that our holding in
LBP-83-25A may not be inconsistent with JCLA’s position with regard
to the security measures required of it. That position clearly stated that
only § 73.67, dealing with theft, was applicable. However, as noted
above, the UCLA Security Plan contains provisions going beyond those
required by § 73.67 which are designed to protect against sabotage.

Moreover, Mr. Cormier disclaims any recollection of the introduction
to UCLA’s Security Plan at the time this pleading was filed. (S¢ze¢ Cor-
mier’s declaration, ¥ 3, at 2.) The clear inference is that he was not
aware of the provisions of the Plan dealing with sabotage until January
1984. Therefore the December 1983 statements were not intended to
correct the earlier August 1983 statement. Indeed, the conclusion of his




December pleading states that the only matters in contrversy under
Contention XX concern whether UCLA must provide protection against
sabotage and theft beyond that required by § 73.67. The thrust of the
Deceraber pleading, taken as a whole, is to reaffirm the statement made
in the August pleading

There is another troubling aspect 1o the August statement. It goes on
to assert that low-power research reactor licensees have never been re-
quired to deal with sabotage. Yet in the body of each security inspection
report for the years 1975 through 1979 specific reference in one form or
another to sabotage-related matters is made. The reports for 1975 and
1976 criticized anti-sabotage measures in two respects which have also
been identified by CBG. Both criticisms were expurgated from the copy
of the reports shown to lead counsel for CBG. UCLA’s response, while
alluding 1o Liese inspection reports, does not address these matters

Mr. Cormier clearly was aware of the provisions of the Plan and
reports from the time he prepared the expurgations last January. Yet he
made no attempt to correct his statements to the Board even though he
had ample opportunity, particularly within the setting of an in camera
session of the prehearing conference conducted at UCLA on February 8
and 9

We find Mr. Cormier’s justification for his statements unacceptable
Had he informed the Board and the parties of the true nature of the pro-
visions of UCLA's Security Plan in a umely fashion, much time and
effort might have been saved. First, this Board would not now be faced
with the distasteful task of determining what action needs to be taken in
light of his misrepresentation, a task which distracts us from the impor-
tant substantive issues before us. Second. had we known the true state
of affairs, we might well have been able to have cut short much of the

procedural wrangling that has plagued the resolution of this issue

STAFF COUNSEL’S RESPONSE

With respect to Staff counsel, our concerns stemmed from the numer
ous statements which she made, quoted in our unpublished February 24
Memorandum and Order, that Staff imposed o requiremeni to protect
against sabotage on research reactor licensees possessing SNM of moder-
ate strategic significance. When compared with the inspection reports
for this facility and Staff"s November 9, 1983. direction to UCLA that it
fully implement all the provisions of its Security Plan, these statements
appeared 10 be false

In resolving the issue of Staff counsel’s statements, we find it unnec-
essary to reach the issue of whether her statements were in fact false




Indeed. the question of precisely what requirements were being enforced
by Staif is at best the suliect of some confusion.” We find, regardless of
the specific requirements being enforced. that counsei made no know-
ingly false or misleading representations and that there is no warrant for
sanctions against her.

In her affidavit attached 1o Stafl's March 9, 1984, response to our
February 24 Memorandum and Order, StafT counsel Colleen P. Wood-
head states, among other things, that:

1. She (Woodhead) made no representations regarding the con-
tents of the Security Plan other than that it had been approved
by the Division of Safeguards Staff as adequate 1o meet the re-
quirements of 10 C.F.R. § 73.67. (Affidavit, 1 10.)

2. All of her briefs and pleadings filed in this proceeding have
been reviewed by the appropriate Assistant Chiefl Hearing
Counsel and ihe Chief Hearing Counsel, Office of the Execu-
tive Legal Director {OELD), and that pleadings involving safe-
guards regulations have also been reviewed by the Regulations
Division, OELD. (Affidavit, ¥ 12.)

3. She has throughou! this proceeding made careful inquiry of
the Safeguards Division with respect to the Staff position on
the security issues raised in this proceeding, and that the Safe-
guards Division knew of and approved her representations to
the Board. In addition, she has provided the Safsguards Branch
of Region V with copies of her pleadings. (Affidavit. 1 13.)

Counsel’s representations recited above are supported by the affidavits
of Joseph R. Gray, Assistant Chief 'learing Counsel for Hearing Branch
IV, OELD; Russell R. Rentschler, Section Chief, and Donald M.
Carlson, Fuel Facilities and Safeguards Branch, Division of Safeguards,
NMSS: Donald J. Kasun, Chief, Licensing Section, Power Reactor Safe-
guards Branch, Division of Safeguards. NMSS. Leroy R. Norderhaug,
Chief, Safcguards and Emergency Preparedness Branch, Region V; and
Matthew D. Schuster, Chief, Security Licensing and Emergency Prepar-
edness Section, Region V

It is thus clear that counsel’s representations to the Board were made
only after verifying that they represented the views of her client. We see
nothing presented by the information available to counsel which would
have formed the basis for further inquiry into the facts. If in fact the

2 See for example, Stafl counsel’s letier 1o the Board of March 16 1984 indicaung that on the date she
had been informed that OlE Manual Chapter 2545 instructs inspectors 1o inspect for protection agamst
radiclogical sabolage at research reactors and thai such an inspection was conducted las: November with
respect to another university hicensee In that letter. counse! indicates that s’ e 1s seeking further infor-
mation on this matter
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Staff position is not what was represented to counsel (and. as ncted
above, there is some quesuon as 1o what that position really is), that

misrepresentation cannot be attributed to counsel.’

LEGAL PRINCIPLES REGARDING CUOUNSEL'S DUTY
OR CANDOR

In the following section, we discuss the legal principles which underlie
counsel’s duty with respect to factual representation;. We begin with the
proposition that tte Commission wiil not tolerate conduct which com-
pruinises the licensing process to the public detriment. Consumers Power
Co. (Midland Plant, Units 1 and 2), ALAB-691, 16 NRC 897, 919
(1982); ¢f CLI-83-2, 17 NRC 69, 70 (1983). In order 1o prevent such
compromise, applicants and licensees, as well as the NRC Stafl, have an
obligation to keep adjudicatory boards informed of the material facts
which are relevant to the issues pending before them, an obligation
which exiends to and often is the responsibility of counsel. ALAB-691,
supra, 16 NRC at 910; Tennessee Valley Authority (Browns Ferry Nuclear
Plant, "Jnits 1, 2 and 3), ALAB-677, 15 NRC 1387 (1982): Consumers
Power Co. (Midland Plant, Units 1 and 2), ALAB-458, 7 NRC 155, 172
n.64 (1978). Failure of a licensee or applicant te fulfill this obligation
may result in the assessment of civil or criminal penaluies. Virginia Elec-
tric and Power Co. (North Anna Power Station, Units 1 and 2),
LBP-75-54, 2 NRC 498 (1975}, aff'd in part, modified in part, and rev'd in
part, ALAB-324, 3 NRC 347 (1376), aff'd in part and revd in part,
CL1-76-22, 4 NRC 480 (1976), aff'd sub nom. Virginia Electric and Power
Co. v. NRC, 571 F.2d 1289 (4th Cir. 1978). United States v. Metropolitan
Edison Co., Criminal No. 83-00188 (unpublished order of the U.S. Dis-
trict Court, M.D. Pa., February 29, 1984)

The proposition that adjudicatory boards must be kept fully informed
regarding the matters of issue before them is well set forth in Duke
Power Co. (William B. McGuire Nuclear Station, Units | and 2).
ALAB-143, 6 AEC 623 (1973) and Duke Power Co. (Catawba Nuclear
Station, Units | and 2), ALAB-355, 4 NRC 397 (1976). In McGuire, the
Appeal Board, faced with a situation in which the applicant had modified
its quality assurance organization but had not promptly notified the
board, laid down the rule that parties must keep the presiding board and
other parties apprised of relevant and material new information. In so

? As noted above. counse! points out that she made no representations as 1o the conients of the Plan. As
noted below, we believe thal prudence would have dictated that she review the Plan However, we do
not believe her failure 10 do so should be 2 basis for disciphnary action
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doing, it noted that the rule it formulated was necessary (0 preserve the
integrity of the adjudicatory process and that “[i]ts sacrifice for the sake
of expediency cannot be justified and wili not be tolerated.” (6 AEC at
626.)

In Catawba the Appeal Board addressed a <:‘uation in which changing
circumstances with regard to the nzed for the facility had not been
brought to the attention of the presiding board by the applicant. It rea:-
firmed its McGuire ruling and noted that in NRC proceedings presiding
boards must rely on counse! io fully and fairly develop the issuss and
keep boards informed of developments which may conceivably affect
the outcome. The proposition that applicants must keep boards and par-
ties advised of new relevant developments was recently reaflirmed in
Philadelphia Electric Co. (Limerick Generating Station, Units 1 and 2),
ALAB-765, 19 NRC 645, 656-57 (1984).

Counsel’s obligations to be candid and to ensure that boards and par-
ties are informed of material and relevant facts have been discussed in
some detail by various appeal boards. We begin our review with Public
Service Co. of Oklahoma (Black Fox Station, Units 1 and 2),
ALAB-505, 8 NRC 527 (1978). In that decision, the Appeal Board chas-
tised applicants’ counse! for his misrepresentation of the record made
before the Licensing Board. Intervenors had sought a stay of a licensing
board decision from that Appeal Board. They represented that the Li-
censing Board had refused the relief now requested from the Appeal
Board. Applicant’s counsel contradicted that statement, a statement
which was true. The Appeal Board found applicant’s statement
“misleading in the extreme™ (8 NRC at 532 n.16), and stated:

Counsel ap,earing before this Board (as well as other NRC adjudicatory iribunals’
have a manifest and iron-clad obligation of cancor. That obligation 1s hardly {ulfilied
when, as here, there is a failure 10 call atiention to facts of record which, at the very
least, cast a quite different hight upon the substance of arguments being advanced by
counsel. We shall expect that, in the future, applicants’ counse! will take pains to
avoid this kind of conduct

8 NRC at 532 (footnote omitted). See also Tennessee Valiey Authorin
{Hartsville Nuclear Plant, Units 1A, 2A, 1B and 2B), ALAB-409, §
NRC 1391 (1977).

Consumers Power Co. (Midland Plant, Units 1 and 2), LBP-81-63, 14
NRC 1768 (1981) presents a more complex factual situation involving
the construction permit. This d:cision responded to the direction of the
Appeal Board in ALAB-458, supra, that certain charges related to the
conduct of applicant and its counsel should be aired and resolved. These
charges concerned the contractual relationship of the Applicant and
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Dow Chemical Company. The latter had agreed to purchase steam from
the Midland Plant and this obligation furnished a major justification for
the siting and construction of the plant, both relevant inquiries under
the National Environmental Pelicy Act. The charges were that applicant
had sought 1o keep from the Board certain disputes that had arisen with
regard to Dow’s obligations and its intent to follow through on the
contract. The Licensing Board discussed the legal principles governing
applicant’s duty of disclosure (14 NRC at 1777-85) and outlined the con-
duct of applicant’s counsel (14 NRC at 1789-1800) which gave rise to
the problem. It appeared that applicant’s counsel was indeed anxious to
prevent any airing in the prefiled testimony of Dow’s continuing concern
with regard to this contract for fear that to do so would result in a sus-
pension of the construction permit. Counsel’s fears proved unfounded
for, despite efforts 1o conceal Dow's concern, that concern was fully
aired on cross-examination and the permit was not suspended.
However, it does appear that the prefiled testimony was less than
forthright. The principal witness for Dow, whose testimony is here
involved, characterized it as follows:

“If the goal was 1o tell in complete detail, everything that was going on at that point,
that [my] 1esumony was, as judged by that criteria, not open. not honest. and not
consisting of all the relevant information ™

14 NRC at 1795, guoting Midland Tr. 2307.

The Board concluded that “the parties and their lawyers took an im-
properly narrow view of their duty affirmatively to disclose significant in-
formation to the Board.” (14 NRC at 1800.) Nonetheless, the Board
concluded that sanctions against counsel were not called for because

First, although counsel had been excessively preoccupied with
the interests of their clients and insensitive to the duty of disclo-
sure in NRC cases, there was no conspiracy to countenance perju-
ry or commit fraud upon the Board,

Second, the high standards of affirmative disclosure involved
had not previously been addressed in detail by an appeal board or
the Commission and that fairness to counsel required some ad-
vance notice of what was required; and

Third, the fact that all the factuel information sought to be sur-
pressed had indeed been brought out in the record was a mitigat-
ing factor.

In ALAB-69!, supra, the Appeal Board affirmed the Licensing
Board's conclusion that sanctions were not appropriate. in so doing, it
expressed disagreement with various aspects of the latter Board's
decision. It noted, however, that the conduct described by the Licensing
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Board had a strong. albei' unrealized, potential for compromising the -
censing process 1o the public detr: nent.

In discussing whether counsels’ conduct in Midland had been
appropriate, the Appeal Board applied the American Bar Association’s
Code of Professional Responsibility (now superseded by the Model
Rules of Professional Conduct adopted on August 2, 1983). It concluded
that counsel had not violated the previsions of that Code. However, it
warned that:

Counsel and parties who engage lin conduct which may compromise the licensing
process) risk violating [§ 186a of the Atomic Energy Act, 42 US.C § 2236a) and
other Commission authority. Where that threshold is crossed, we will have no hesi-
tation in imposing appropriate sanctions and taking whatever other measures are
necessary 10 ensure no recurrences. What we said at an earhier stage of this proceed-
ing bears repeating.
Insofar as the integrity of the proceedings or the good faith of the parties is
concerned, there 1s no parallel between zealous advocacy in support of an
arguable legal position and, e.g. the withholding of relevant factual
information. We note that in the latter regard we fully expect both clients and
lawyers to adhere to the highest standards
ALAB-458 supra. TNRC at 172 n64

16 NRC at 919.
In CLI1-83-2, 17 NRC 69 (1983). the Commission declined to review
ALAB-691. In so doing, the Commission stated:

A deliberale false statement or withholding of material information would warrant
the imposition of a severe sanction The uime and resources commitied 1o an adju-
dicatory probing of the facts of this case are evidence of our concern over allegations
of this sort. Not only are material faise statements and omissior < punishable unde-
Sections 234 and 186 of the Atomic Energy Aci. but deliberate planning for such
statements or concerns on the part of applicants or licensees would be evidence of
bad character that could warrant adverse licensing action even where t!.ose plans
are not carried 10 fruiion Moreover, we want 1o warn parties and their attorneys
that when they engage in conduct which skirts close to the hne of improper conduct.
they are running a grave risk of serious sanction if they cross that line

17 NRC at 70

A few months prior to ALAB-691, the Appeal Board issued a Memo-
randum in Browns Ferry, ALAB-677, supra. That case involved a factual
situation not unlike that presented here. In Browns Ferry, the Appeal
Board had issued a Decision (ALAB-664, 15 NRC 1 (i982) then under
Commission review) and subsequently discovered that TVA had not
served it with material information which might have changed the out-
come of that decision. That information superseded the information on
which the Appeal Board had relied in reaching its Decision in
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ALAB-664. In ALAB-677, the Board noted that TVA’s counsel “had an
obligation 10 advise us that we were about to rely on outdated, i.e.,
incorrect, information™ (15 NRC at 1393), and went on to remind par-
ties to Commission proceedings of their absolute obligation to bring
such information 1o the attention of adjudicatory boards. ALAB-677
does not indicate that the Appeal Board considered imposing sanctions
against either TVA or its counsel.

These decisions do not clearly delineate the obligations of parties
from the chligations of counsel 1o those parties to disclose information.
Indeed, Browns Ferry (ALAB-677) focusses principally on the obliga-
tions of parties and only in one specific instance, quoted above, on the
obligation of counsel, while Black Fox (ALAB-505) focusses only on
the obligations of counsel.

Although Midland (ALAB-691) does distinguish between the two
obligations to some extent, that distinction is not entirely clear. As
noted by the Commission in Midland (CL1-83-2), ALAB-691 deter-
mined that no material information had been omitted from the prefiled
testimony which LBP-81-67 had found to be deficient. In its separate dis-
cussion of counsels’ conduct, the Appeal Board had found that the Code
of Professional Responsibility had not been violated with respect to
counsels’ claim of attorney’s work product privilege and counsels’ role
in preparing the prefiled testimony. Both of these matters are distinct
from the obligation of a party to disclose information in that the first in-
volves a legal conclusion uniquely the province of counsel and the
second the proper role for counsel 1o assume with respect to the prepara-
tion of testimony. And LBP-81-67 does not appear to have made a dis-
tinction between the obligations of a party and those of its counsel to dis-
close information. (See 14 NRC at 1789-1800.) Similarly, the Commis-
sion’s statement from CLI-83-2 quoted above does not appear to make
such a distinction.

We noted at the outset of this discussion that a party’s obligation to
disclose material information extends to and is ofien the responsibility
of counsel. We believe that the failure of the Midland and Browns Ferry
decisions to make a clear distinction beiween the party’s and counsel’s
obligation in this regard is tacit recognition of the exiension of this obli-
gation to include not only the party butits counse!. Indeed, it is only
logical, in litigation involving highly complex technology, to assume
that many decisions regarding the materiality of information can only be
made jointly by a party and its counsel. Consequently, it would be illogi-
cal to make such a distinction.

Our statement also contemplates that it is often counsel’s responsibili-
ty to make such disclosures. The statement that a party speaks largely
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through its counsel requires no elaboration. See, e.g., Vermont Yankee
Nuclear Power Corp. (Vermont Yankee Nuclear Power Station),
ALAB-138, 6 AEC 520, 533 (1973). Indecd, a party may often need 10
rely on its counsel 10 make the necessary decisions whether a paruicular
piece of information should be disclosed.

We thus conclude that, in this case, counsel had an obligation to
make accurate disclosures with regard to the information here in ques-
tion (assuming its materiality, discussed infra). We also conclude that
this obligation, imposed under the Atomic Energy Act and Commis-
sion’s regulations, is not substantially different from that posed by the
ABA’'s Model Rules of Professional Conduct. The applicable Model
Rule states:

RULE 33 CANDOR TOWARD THE TRIBUNAL

(a) A lawyer shall not knowingly:
(1) make a false statement of material fact or law to a tribunal
- .
(b) The duties stated in paragraph (a) continue to the conclusion of the
proceeding. and apply even if compliance requires disc!csure of information other-
wise protected by Rule 1.6

Rule 3.3(a)(1) is substantially identical with DR 7-102(A)(S), which
provided that a lawyer shall not “knowingly make a fal*e statement of
law or fact.”

In the Comment on this Rule there appears the following:

Represemations by a Lawyer

An advocale 15 responsible for plead ngs and other documents prepared for
litigation. but 1s usually not required 10 have personal knowledge of matiers asserted
therein, for hitigation documents ordinarily present assertions by the chent, or by
someone on the client’s behall. and not assertions by the lawyer. Compare Rule 3.1

However. an assertion purporting to be on the lawyer's own knowledge. as in an af-
fidavit by the lawyer or 1n a stalement in open court, may properly be made only
when the lawyer knows the assertion is true or believes 1t to be tiue on the basis of
a reasonably diligent inquiry. There are circumstances where failure 1o make a dis-
closure is the eguivalent of an affirmauve misrepresentation The obhgation pres-
cribed in Rule 1 2(d) not to counsel a chient to commit or assist the client in commit-
ting a fraud apphies in ligaion Regarding compliance with Rule 1.2(d). see the
Comment to that Rule Sce also the Comment to Rule 8 4(b)

This Rule and Comment, when read in conjunction with the obligation

imposed on parties and their counsel with respect to full and accurate
disclosure, requires that. at least in NRC proceedings, counsel have an
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ALAB- 664 In ALAB-677, the Board noted that TVA's counse! “had an
obligation to advise us that we were about to rely on outdated, ie.,
incorrect, information™ (15 NRC at 1393), and went on to remind par-
ties to Commission proceedings of their absolute obligation to bring
such information to the atiention of adjudicatory boards. ALAB-677
does not indicate that the Appeal Board considered imposing sanctions
against either TVA or its counsel.

These decisions do not clearly delineate the obligations of parties
from the obligations of counsei to those parties to disclose information.
Indeed, Browns Ferry (ALAB-677) focusses principally on the obliga-
tions of parties and only in one specific instance, quoted above, on the
obligation of counsel, while Black Fox (ALAB-505) focusses only on
the obligations of counsel.

Although Midland (ALAB-691) does distinguish between the two
obligations to some exient, that distinction is not entirely clear. As
noted by the Commission in Midland (CL1-83-2), ALAB-691 deter-
mined that no material information had been omitted from the prefiled
testimony which LBP-81-67 had found to be deficient. In its separate dis-
cussion of counsels’ conduct, the Appeal Beard had found that the Code
of Professional Responsibility had not been violated with respect to
counsels’ claim of attorney’s work product privilege and counsels’ role
in preparing the prefiled testimony. Both of these matters are distinct
from the obligation of a party to disclose information in that the first in-
volves a legal conclusion uniquely the province of counse! and the
second the proper roie for counsel to assume with respect to the prepara-
tion of testimony. And LBP-81-67 does not appear to have made a dis-
tinction between the obligations of a party and those of its counsel to dis-
close information. (See 14 NRC a: 1789-1800.) Similarly, the Commis-
sion’s statement from CLI-83-2 quoted above does not appear 10 make
such a distinction.

We noted at the outset of this discussion that a party’s obligation to
disclose material information extends to and ic often the responsibility
of counsel. We believe tha' the failure of the Midland and Browns Ferry
decisions to make a clear distinction between the party's and counsel’s
obligation in this regard is tacit recognition of the extension of this obli-
gation to include not only the party but its counsel. Indeed, it is only
logical, in litigation involving highly compiex technology, 1o assume
that many decisions regarding the matenality of information can only be
made jointly by a party and its counsel. Consequently, it would be illogi-
cal to make such a distinction.

Cur statement also contemplates that it is often counsel’s responsibili-
ty to make such disclosures. The statement that a party speaks largely




through its counsel requires no elaboration. See, v.g., Vermont Yankee
Nuclear Power Corp. (Vermont Yankee Nuclear Power Station),
ALAB-138. 6 AEC 320, 533 (1973). Indeed, a party may often need to
rely on its counsel to make the necessary decisions whether a particular
pie. 2 of informaiion should be disclosed.

We thus conclude that, in this case, counsel had an obligation to
make accurate disclosures with regard 1o the informauon here in ques-
tion (assuming itc materiality, discussed infra). We also conclude that
this obligation, imposed under the Atomic Energy Act and Commis-
sion’s regulations, is not substantially different from that posed by the
ABA's Model Rules of Professionai Conduct. The applicable Model
Rule states:

RULE 3.5 CANDOR TOWARD THE TRIBUNAL

(a) A lawyer shall not knowingly:

(1) make a false statement of m.atenal fact or law 10 a tribunal,
(b) The duties stated in paragraph (a) continue to the conclusion of the
proceeding. and apply even if comphance requires disclosure of information other-
wise protected by Rule 1.6

Rule 3.3(a)(1) is substantially identical with DR 7-102(A)(5), which
provided that a lawyer shall not “knowing'. make a false statement of
law or fact.”

In the Comment on this Rule there appears the following:

Represenianions by a Lawver

An advocate is responsible for pleadings and other documents prepared for
litigation. but is usually not required to have personzl knowledge of matters asseried
therein. for litigation documents ordinarily present assertions by the chent, or by
som.zone on the client's beha!f. and not assertions by the lawyer. Compare Rule 3.1
However. an assertion purporting 10 be on the lawyer's own knowledge. as in an afl-
fidavit by the lawyer or in a statement in open court, may properly be made only
when the lawyer knows the assertion s true or believes it to be true on the basis of
a reasonably diligent inquiry. There are circumstances where failure 10 make a dis-
closurz is the equivalent of an affirmative miscepresentation. The obligation pres-
cribed in Rule 1.2(d) not to counsel a client to commit or assist the chent in commit-
ting a fraud applies in litigation. Regarding comphiance with Rule 1.2(d). see the
Comment to that Rule. See also the Comment to Rule 8.4(b)

This Rule and Comment, when read in conjunction with the obligation

imposed on parties and their counsel with respect to full 2nd accurate
disclosure. requires that, at least in NRC proceedings, counsel have an
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ironclad obligation to ensure that their statements of fact are accurate.
They may i.ifill this obligation by either:
1. verifying the statement of fact with the party who is their
client; or
2. verifying the statement of fact themselves.

In this case, it is obvious from the affidavits submitted by and on
behalf of Colleen P. Woodhead that she chose the first method. She
checked all representations with her client and was advised that they
were correct. Absent some basis for her to suspect that the client was
misinformed or dissembling, a basis not present here, there was no obli-
gation for her to inquire further. Consequently we conclude that she has
conducted herself within the letter of the Atomic Energy Act, the Com-
mission’s rules, and the ABA Model Rules of Professional Conduct.

We noted in note 3, supra, that prudence would have dictated that
cvounsel review the Security Plan in connection with her representations.
Her failure to have done so might be viewed as the deliberate avoidance
of knovledge which she had reason to suspect was true (United States v.
Maniego, 710 F.2d 24 (2nd Cir. 1983)). Particularly in the circumstances
of this case where a member of the technical staff with whom she
worked closely was the primary reviewer of the Security Plan and as
such aware of its contents (see Carlson affidavit, 11 2, 3), it is difficult
to understand why the Technical Staff member’s knowledge was not im-
purted to counsel. Nonetheless, we accept counsel’s representations that
“none of [her] representations to the Board concerning safeguards regu-
lations were based on, or even considered, the contents of the UCLA
Security Plan . . . |"” that “until the Board's Order of February 24, 1984,
[she] was unaware of the apparently contradictory language in the securi-
ty pian . .." (Woodhead afTidavit, 1 4) and that “Staff Counsel did not,
in fact, review the UCLA security plan in formulating or consistently
presenting arguments on the regulatory requiremen:s for UCLA .
(Swaff"'s March 9 1984, Response at 7). Counsel’s inflexibly narrow
view of the issue, limited to a consideration of the regulatory require-
ments only, apparently prevented any question directed toward the
actual provisions of the Plan. The prudent course would not have ex-
cluded such a question which, if asked, should have elicited information
which could well have foreshortened the proceedings on this contention.*

4 As noted at the outset of this Memorandum and Order. we do not address questions regarding the pro-
pnety of the conduct oi the Technica!l Swaff. We consider the corollary 10 this proposiion — whether the
Technical Siafi should have informeu counsel of the provisions of the Pian — to fall within that topic
Hence we do not address it here




William H. Cormier’s representations on behalf of UCLA are not so
easily explained. His declaration indicates that he had briefly reviewed
the Plan on two occas.ons prior to making the August statement that the
Plan provided no protection against sabotage. It is not easy to understand
why he would not have recalled that the Plan contained protective provi-
sions which clearly are aimed at sabotage, not theft. Nonetheless, accord-
ing to his declaration, he neither sought to verify the accuracy of the
August statement himself or by inquiry of someone more familiar with
the Plan.

Moreover, Cormier’s declaration indicates that he became aware of
the introduction to the Plan and the statement that it was the purpose of
the Plan to provide protection against sabotage last January. Thus from
that point, he was by his admission aware of these provisions of the
Plan. Yet, at the prehearing conference of February 8 and 9, despite ex-
tensive discussion of the sabolage issue, some of which was conducted
in camera (Tr. 3530-51), at no point did he seek to correct the August
statement. This is clearly contrary to the Commission’s requirements
and the ABA's Model Rule 3.3(b) ¢

MATERIALITY OF COUNSEL'S REPRESENTATIONS

Before passing to the question of what sanctions, if any, should be
imposed, we must discuss the matenality of these statements. I the
statements are not material, then the imposition of sanctions would be
inappropriate. Midland, supra, ALAB-€%1, 16 NRC at 910-15.

Both for the sake of a complete discussion and because we have yet to
learn precisely what requirements, if any, are being enforced by Staff
with respect to sabotage, we have included Staff counsel’s statements 1n
this discussion.

The Commission has stated that “determinations of materiality require
careful, common-sense judgments of the context in which information
aopears and the stage of the licensing process involved. Materiality
deperids upon whether information has a natural tendency or capability

S We have not specifically addressed the obligations of counsel whuse names appear on UCLA's plead-
ings bul who exercise only 3 supervisory role in their preparation Nonetheless, we believe that these at-
torneys have an obligation to ensure the careful preparation of such pieadings so as 1o avord problems of
this nature The =ppearance of their names on the pleadings consutules a representation that they have
fulfilied that obligation

Moreover, we are compelled to note tha! recen! commumcations from UCLA concerming the current
shutdown of the reactor and security measures for the Olympic Games indicate that umely disclosure of
nformation 10 the Board and parties may still be a problem If so. we trust it will not persist
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to influence a reasonable agency expert ™ North Anna, supra, CL1-76-22,
4 NP.C at 491. See aiso Midland, supra, ALAB-691, 16 NRC at 910

We have no difficulty in concluding that the statements involved were
material as that term has been defined by the Commission. They were
made in the context of our consideration and reconsideration of the
question whether 10 C.F.R. § 73.40(a) requires this facility to institute
some means to protecl against sabotage. Stafl's statements that it im-
poses no such requirement was entitled to great weight, and we refused
to defer to this position only because we could find no reasonable basis
for it in the regulations. Without a doubt, these stalements were
material.

Similarly, UCLA's statement that no sabotage protection measures
were in place was material. Had we been accurately informed of the
sabolage protection provisions actually in place at UCLA, there would
have been little point to considering. as a threshold matter, whether
such protection was required by the regulations. Indeed, because the
measures in place are of the same precise nature as those which we held
to be required, the fact of their existence conceivably could have
mooted the issue entirely. By making a material false statement, Mr.
Cormier has put his client, the other parties, and this Board to needless
effort and controversy. Plain commonsense judgment, exercised at the
time the August statement was made, only leads to the conclusion that
such would be the consequences if indeed the statement were false.

SANCTIONS

We must now address the question whether sanctions should be im-
posed against William H. Cormier. The statement in question was both
false and materia!. Cormier had an ironclad obligation to ascertain its
accuracy when he made it and to correct it when he discovered its
falsity. He did neitner. In these circumstances, we believe that he should
be formally reprimanded. C/. Statement of Policy on Conduct of Licensing
Proceedings, CLI-81-8, 13 NRC 452, 454 (1981). However, before enter-
ing such an order, we will permit Mr. Cormier to respond, either orally
or in writing, or both, to the reasons undc: ving our conclusion.
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CONDUCT OF UCLA AND STAFF

In our February 24 Memorandum and Order, we 2sked whether the
reprasentations of counsel had been reviewed and approved by their re-
spective organizations. Staff’s response details the review which it
conducted. However, as indicated in counsel’s letter of March 16. ques-
tions with regard to Siafl"s practices still exist. Therefore, e have with-
held any comment on the Stafl"s conduct with respect to these matters
pending further advice from Staff.

In his declaration, Cormier s:ates that his statement was not reviewed
by the other attorneys whose names appear on it prior to its submission
and that “[tjhe statements were not reviewed by any other representa-
tive of The Regents™ (declaration at 2). With respect to the quoted
statement, we wish to be informed whether the statements were never
reviewed by any other representative of The Regents, or were not
reviewed by any other representative prior to submission. If the state-
ments were reviewed after submission, we wish to know when and by
whom. On receipt of this information, we will address the issue of
whether the misrepresentation of counsel may be imputed to UCLA.

In consideration of the foregoing. it is, this 13th day of April 1984,

ORDERED

1. No basis exists to impose senctions against NRC Siaff counsel,
Colleen P. Woodhead,

2. Within ten days of the service of this Memorandum and Order.
UCLA s 1o indicate whether any representative of The Regents. other
than counsel, reviewed counsels’ statements here in question after they
were submitted to the Board: and

3. Counsel for Applicant, William H. Cormier. may, within ten days
of the service of this Memorandum and Order, respond in writing to our
conclusion that he should be formally reprimanded and/or request a
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hearing with regard to that conclusion. After considering ary such
response, we will finally determine whether to issue such a reprimand.

THE ATOMIC SAFETY AND
LICENSING BOARD

Dr. Emmeth A. Luebke
ADMINISTRATIVE JUDGE

Glenn O. Bright
ADMINISTRATIVE JUDGE

John H Frye. IlI, Chzirman
ADMINISTRATIVE JUDGE

Bethesda, Maryland
April 13, 1984

[Appendix A has been omitted from this publicztion but may be found

in the NRC Public Document Room, 1717 H Strz2et, NW, Washington,
DC 20555.]
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Cite as 19 NRC 1412 (1984) LBP-84-23

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Herbert Grossman, Chairman
Dr. James H. Carpenter
Dr. Peter A. Morris

In the Matier of Docket No. 50-418-OLA
(ASLBP No. 84-487-04-0L)

MISSISSIPPI POWER & LIGHT
COMPANY, et al.
(Grand Gulf Nuclear Station,
Unit 1) June 21, 1984

In an operating license amendment proceeding. the Licensing Board
denies Licensees’ motion for reconsideration or, in the alternative, for
certification to the Appeal Board, of an order admitting Intervenor
contentions.

RULES OF PRACTICE: MOTION FOR RECONSIDERATION

Where the party has raised no new issues nor cited new information,
it has offered rio basis for the Board to reconsider its crder.

ATOMIC ENERuY ACT: RIGHT TO HEARING

Legislative history supports the determination that hearings on license
amendments be held, if properly requested, even after irreversible ac-
tions have been taken upon a finding of no significant hazards
consideration.




RULES OF PRACTICE: CERTIFICATION

The grant of a request for cetification is an exception o the general
rule against interlo-utory appeals and is to be resorted to only in
“exceptional circumstances.” Consumers Power Co. (Midland Plant,
Units 1 and 2), ALAB-382, § NRC 603, 606 (1977).

RULES OF PRACTICE: INTERLOCUTORY APPEALS

Interiocutory review is undertaken only where the ruling below either
(1) threatens the party adversely affected with immediate and serious ir-
revocable impact which, as a practical matter, could not be alleviated by
a later appeal; or (2) affects the basic structure of the proceeding in a
pervasive or unusual manner. Public Service Co. of Indiana (Marble Hill
Nuclear Generating Station, Units 1 and 2), ALAB-405, S NRC 1190,
1192 (1977).

RULES OF PRACTICE: INTERLOCUTORY APPEALS

The erroneous admission of a contention, where a hearing may be re-
quired in any event, does not affect the basic structure of the proceeding
in a nervasive or unusual manner, or cause an irreparable impact which
cannot be alleviated by a later appeal, so as to permit interlocutory
review.

MEMORANDUM AND ORDER

(Denying Licensees’ Motion for Reconsideration or Certification)

Memorandum

In our Order of April 23, 1984, LBP-84-18, 19 NRC 1076, we admit-
ted the Intervenor, Jacksonians United for Livable Energy Policies
(JULEP). and two of its contentions. These contentions were under-
stood by this Board to involve amendments to the operating license
granting one-time suspensions of certain technical specifications to
permit the testing of certain components. These tests have already been
performed and, as we understood it, were not ‘0 be repeated. We admit-
ted these contentions over the objection of Licensees on grounds of
mootness, on the basis of the “Sholly Amendment™ to section 185 of
the Atomic Energy Act of 1954, enacted in section 12 of Pub. L.97-415
(1982). The amendment was adoptea in 1esponse o Sholly v. NRC, 657
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F.2d 780 (D.C. Cir. 1980), reh’s denied, 651 F.2d 792 (1980), vacated,
103 5. Ct. 1170, 75 L. Ed. 2d 423 (1983), in which the Court of Appeals
had held that section 189a of the Atomic Energy Act did not permit the
NRC 1o dispense with a requested hearing on a license amendment even
if the Commission had previously made a finding that the modification
of license involved “no significant hazards consideration.” The new lan-
guage in section 189a provided, /nter alia, that, where the Commissioi
determines that a license amendment involves no significant hazards
consideration, the amendment “may be issued and made immediate'y
effective in advance of the holding and completion of any required
hearing.” Section 189a(2)(A) (42 U.S.C. § 2239(a)(2)(A)).

We held that this language (and similar language in 10 C.F.R.
§§ 2.105(a)(4) (i) and 50.58(b), promulgated under the changes made in
the Atomic Energy Act by Pub. L. 97-415) requires a hearing, if
requested, in all cases in which the license amendment has been issued
and made effective, notwithstanding tha: the actio. permitted under the
amendment may have been completed.

Although Licensees objected, on the grounds of mootness, to our ad-
mitting those contentions, it now asks us to reconsider our ruling with
regard to one of those contentions on those same grounds. (It presently
concedes, on factual consideraiions, that the other contention may not
be moot.) In the alternative, in the event that we do not grant the
motion for reconsideration and deny the contention that Licensees
object to as moot, Licznsees ‘vould have us certify the matter to the
Appeal Board pursuant 1o 16 C.F.R. § 2.718(i) or 10 C.F.R. § 2.730(D.

We deny Licensees’ motion for reconsideration and decline to certify
the matter to the Appeal Board.

MOTION FOR RECONSIDERATION

Licensecs have offered no valid reasons for our reconsidering the
Order admitting Intervenor’s contentions. They have raised no issues
beyond those asseried in their initial brief, nor have they cited new infor-
mation that has become available since we issued our Order. Although
their motion argues their point on mootness perhaps more persuasively
than their original brief and more thoroughly reviews the legislative his-
tory of Pub. L. 97-415, the NRC Authorization Act of 1982 which
amended section 189a of the Atomic Energy Act of 1954, it offers noth-
ing new that would form a basis for reconsideration of our Order. See
Nuclear Engineering Co. (Sheffield, Illinois Low-Level Radioactive
Waste Disposal Site), CLI-80-1, 11 NRC 1, 5 (1980).
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Notwithstanding the lack of basis in Licensees’ motion for our recon-
sidering the prior Order, we would not hesitate to reverse our ruling
were we persuaded thai we had erred. However, we cannot agree with
Licensees’ interpretation of the legislative history of section 12 as evi-
dencing a Congressional intent to pe:.nit “irreversible” actions (such as
the one-time test permitted here) to remain unreviewed by hearing
boards when opposed by a member of the public with the requisite
“interest.” Our reading of the same Congressional dialogue quoted in
Licensees’ motion, which accompanied the reporting of the House and
Senate bills, brings us to the conclusion that Congress intended that
hearings be heid if properly recuested, even after irreversible actions
had been taken upon a finding of no significant hazards consideration.
We note in that respect that, although the legislators were apprehensive
about irreversible actions being taken under a finding of no significant
hazards consideration, none of them suggested that this would foreclose
a requested hearing after the fact. Rather, it is clear that they anticipated
that a hearing would be held, if requested, even though the practical ef-
fects of the ccatested actions could not be reversed by the licensing
board. See. for example, Conf. Rep. to H.R. Rep. No. 884, 97th Cong ,
2d Sess. 37-38, reprinted in 1982 U.S. Code Cong. & Ad. News 3603,
3607-08, quoted in Licensees’ motion at 13, as follows:

In those cases {in which licease amendments have been taken that have irreversible
consequences), issuing the order in advance of a hearing would. as a practcal matter,
foreclose the public’s right 1o have its views considered. In ¢ddition, the hicensing
board would often be unable to order any substannal relief as a result of an afier-
the-fact hearing. [Emphasis added ]

Obviously. the conferees considered that a hearing would be held even
if, as a practical matter, no substantial relief could be granted.

Moreover, if legislative history is invoked, even in the face of the
plain meaning of the statute and Commission regulations promulgated
thereunder which appear to require hearings if requested, the language
in the Senate report (S. Rep. No. 113, 97th Cong. 2d Sess. 14, reprinted
in 1982 U.S. Code Cong. & Ad. News 3592, 3598) should be dispositive,
as follows:

[T)he Committee stresses its stroug desire to preserve for the public a meaningful
right to participate in decisions regarding the commercial use of power Thus, the
provision [permitting a license amendment in advance of hearing if it involves no
significant hazards consideration) does not dispense with the requirement for a
hearing, and the NRC, if requested, mus: conduct a hearing afier the license amend-
ment takes effect. [Emphasis added ]
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We see no way of reconciling Licensees’ position that the Licensing
Board can refuse a hearing because the action is - eversible, with the
strong Congressional language to the cuntrary. And, having decided that
Congress intended to, and did, require hearings if requested after a
license amendment has been granted on a no significant hazards consid-
eration determination, we need not further determine in this proceeding
how that legislation impacted upon preexisting section 189b of the
Atomic Energy Act of 1954, as amended (42 U.S.C. § 2239(b)), which
permits judicial review of hearing board determinations, as Licensees
would have us do.

MOTION FOR REFERRAL OR CERTIFICATION

In the event that this Board decides their motion for reconsideration
adversely to Licensees, Licensees request that we certify or refer the
matter to the Appeal Board pursuant to 10 C.F.R. § 2.718(i) or 10
C.FR. § 2.730(f). However, the matters in question do not meet the
standards for certification or referral.

The grant of a request for certification is an exception to the Commis-
sion’s general rule against interlocutory appeals and is to be resorted to
only in “exceptional circumstances.” Consumers Power Co. (Midland
Plant, Units | and 2), AL AB-382, S NRC 603, 606 (1977), citing Public
Service Co. of New Hampshire (Seabrook Station, Units 1 and 2),
ALAB-271, 1 NRC 478, 486 (1975). Thus, almost without exception in
recent times, discretionary interlocutory review is undertaken only
where the ruling below either (1) threatens the party adversely affected
with immediate and serious irrevocable impact which, as a practical
matter, could not be alleviated by a later appeal; or (2) affects the basic
structure of the proceecCing in a pervasive or unusual manner. Public
Service Co. of Indiana (M . -ble Hill Nuclear Generating Station, Units ]
and 2), ALAB-405, S NRC 1190, 1192 (1977); Public Service Co. of New
Hampshire (Seabrook Station, Units | and 2), ALAB-737, 18 NRC 168,
171 €1983).

As Licensees now concede (Motion at 2), one of the two contentions
admitted by us may not be factually moot, and could not be successfully
chalienged as being inadmissible. Consequently, to the extent that
Licensees challenge our prior Order, it had the effect of including a con-
tention in this proceeding in addition to one properly admitted. We do
not understand established precedent in the NRC to consider the errone-
ous admission of a contention, where a hearing may be required in any
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event, as either affecting the basic structure of the proceeding in a perva-
sive or unusual manner or as causing an ‘reparable impact which cannot
be alleviated by a later appeal. See, e.g., Cleveland Electric llumin. ting
Co. (Perry Nuclear Power Plant, Units | and 2), ALAB-675 15 NRC
1105 (1982).

Moreover, while it is possible that the Licensing Board's interpretation
of the Sholly Amendment to section 189a of the Atomic Energy Act,
supra, may escape review in this proceeding, the precedential value of
our decision will be negligible if our reasoning can be shown in any later
proceeding to have been in error.

Order

For all of the foregoing reasons and based upon a consideration of the
entire record in this manner. it 's, this 21st day of June 1984,

ORDERED

1. That Licensees' motion for reconsideration of our Order admitting
Intervenor and two of its contentions is denied, and

2. That Licensees' zlternative motion for certification or referral to
the Appeal Board is denied.

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

Herbert Grossman, Chairman
ADMINISTRATIVE JUDGE

Bethesda, Maryland
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Cite as 16 NRC 1418 (1984)

UNITED STATES OF AMERICA
NUCLEAR RECULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:

James L. Kelley, Chairman
Dr. Richard F. Foster
Dr. Paul W. Purdom

In the Matter of Docket os. 50-413
50-414
(ASLBP No. 81-463-06-01.)

DUKE POWER COMPANY, et a/.
(Catawba Nuclear Station,
Units 1 and 2) June 22, 1984

This operating license proceeding was contested with respect 10 a
broad quality assurance contention, two relatively narrow technical
contentions, and numerous emergency planning contentions. The Li-
censing Board decides the quality assurance contention (with certain
reservations) and the technical contention concerning embrittlement of
the reactor pressure vessel in the Applicants’ favor. The other technical
contention, concerning meteorology and accident analyses, is decided
against the Staff and the Applicants and in favor of the Intervenors. Not-
withstanding the findings adverse to the Stafl and Applicants. the Board
finds that, subject to the resolution of certain unresoived issues over
which it retains jurisdiction, the reasonable assurances requisite 10 au-
thorization of a low-power operating license are present. Accordingly,
this Partial Initial Decision authorizes the Director of Nuclear Reactor
Regulation to issue such a license, on condition ihat the unresolved
issues are first resolved in favor of the Applicants. A separaic Licensing
Board will decide the emergency planning contentions at a Iz ier da'e.




RULES OF PRACTICE: TIME LIMITS ON EXAMINATION
OF WITNESSES

Licensing boards are authorized to establish reasonable time limits for
the examination of witnesses, including cross-examination, under 10
C.F.R. § 2.718.¢c) and 2.757(c), the Commission’s Statement of Policy
on Conduct of Licensing Proceedings, CL1-81-8, 13 NRC 452 (1981) and
relevant judicial decisions.

RULES OF PRACTICE: DISCOVERY

Under 10 C.F.R. § 2.740(b) (1) discovery is available after a contention
is admitted and it may be terminated a reasonable time thereafter. Liti-
gants are not entitled to further discovery s a matter of right with re-
spect to information relevant to a contention which first surfaces long
after discovery on that coniention has been terminated.

APPEARANCES

J. Michael McGarry, III, Anne W. Cottingham, and Mark S.
Calvert, Washington, D.C., and Albert V. Carr, Jr., and Ronald
L. Gibson, Charlotte, North Carolina, for the Applicants, Duke
Power Company, et al.

Rcbert Guild, Columbia, South Carolina, and John Clewett,
Washington, D.C., for the Intervenor, Palmetio Alliance

Jesse L. Riley, Charlotte, North Carolina, for the intervenor, Carolina
Environmental Study Group.

George E. Johnson and Bradley Jones for the Nuclear Regulatory Com-
mission Staff.

Richard P. Wilson for the State of South Carolina.
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PARTIAL INITIAL DECISION

Scope of Decision

Duke Power Company (“Duke™), North Carolina Municipal Power
Agency Number !, North Carolina Electric Membership Corporation
and Saluda River Eiectric Cooperative (the “Applicants™) are the joint
owners and applicants for operating licenses ior Units 1 and 2 of the
Catawba Nuclear Station. Duke is the lead applicant and has exclusive
responsibility for the design, construction and operation of the facility.

This proceeding was contested with respect 10 a broad quality assur-
ance contention, two relatively narrow technical contentions, and
numerous emergency planning contentions. This Licensing Board now
decides the quality assurance contention (with certain reservations) and
the technica! contention concerning embrittlement of the reactor pres-
sure vessel in the Applicants’ favor. We decide the other technical
contention, concerning meteorology and accident analyses, against the
Stafl and the Applicants and in favor of the Intervenors.' Notwithstand-
ing adverse findings on certain subsidiary quality assurance issues and
our decision unfavorabie to the Stafl and Applicants on one technical
issue, we find that, subject to the resolution of certain unresolved issues
over which we are retaining jurisdiction (see pp. 1585-86, below), the
reasonable assurances requisite 1o authorization of a low-power operating
license are present. We authorize the Director of Nuclear Reacter Regu-
lation to issue such < license. on condition that the unresoived issues
are first resolved in favor of the Applicants. A separate Licensing Board
will decide the emergency planning contentions at a later date.

Background and Summary
1. FACTUAL AND PROCEDURAL BACKGROUND

A. The Facility

The Catawba facility is located on the shore of Lake Wylie in York
County, South Carolina, approximately 10 miles southwest of the

| The Board heard a third technical contention concerning safety aspects of spent fuel storage The In-
tervenors elected not to file any proposed findings of fact on that contention, Palmetto Contenuion 16,
although directed by the Board 10 0o so Order of December 30, 1983 (unpublished) We cautioned the
parties in our Order that failure 1o file umely findings could result in our treating the coniention as
uncontested. Palmetio Contention 16 1s dismissed See 10 C F R &4 2 754(b) and 2 760a
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Charlotte, North Carolina city limits. The facility contains two dressur-
ized water nuclear reactors, designed to operate at core power levels up
to 3411 thermal megawatts, with a net electrical output of 1145 mega-
watlts per unit.

B. The Parties

Permits 1o construct the facility were issued. following hearings, in
1975. Duke Power Co. (Catawba Nuclear Station, Units 1 and 2),
LBP-75-34, 1 NRC 626 (1975). In June 1981, the Commission pub-
lished in the Federal Register (46 Fed. Reg. 32,974) a notice of receipt
of an aoplication foi operating licenses for the Catawba facility. In re-
sponse to that notice, petitions to intervene were filed by Palmetto Alli-
ance (Palmetto), Carolina Environmental Study Group (CESG), Char-
lotte-Mecklenburg Environmental Coalition (CMEC), Safe Energy Alli-
ance (SEA), and the State of South Carolina. The Board subsequently
admitted Palmetto, CESG  and CMEC as parties to the proceeding. ? The
petiiion of the State of South Carolina to intervene as an interested
state, pursuant to 10 CF.R. § 2.715(c), was also granted.

C. The Cententions

The intervening parties filed a total of fifty-two different contentions,
some of which were sponsored by two parties. The Applicants and NRC
StafT separately opposed most of these contentions. The Board initially
admitted twenty-five contentions subject to certain specified conditions,
and admitted one contention unconditionally. LBP-82-16, supra, 15
NRC at 575-83. At the request of the Applicants and the Staff, we
referred to the Appeal Board certain questions relating to standards for
admission of contentions. LBP-82-50, 1S NRC 1746 (1982). Following
the Appeal Board’'s decision (ALAB-687, 16 NRC 460 (1982)),. we
reconsidered our initial conditioral-admission rulings and admitted
unconditionally, in whole or in part, eleven of the twenty-five conten-
tions previously admitied on a conditional basis.

Several important documents, including the StafT's Draft Environmen-
tal Impact Statement (“DES") and the offsite emergency plans, first
became available following the Board’s initial rulings on contentions.
The Board issued a series of rulings on contentions lodged against the

2The SEA peution was denied because SEA did not file contentions in support of its initial petition
and failed 10 appear at the January 1982 prehearing conference SEA did indicate that its interests would
be represented by CMEC Memorandum and Order of M<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>