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Cite as 19 NRC 1323 (1984) CL184 9

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION i

.

COMMISSIONERS: ,

Nunzio J. Palladino, Chairman
Victor Gilinsky j

Thomas M. Roberts
James K. Asselstine *

Frederick M. Bernthal ;

I

|
1

in the Matter of Docket No. 50 322 OL ;

LONG ISLAND LIGHTING
COMPANY |

'
(Shoreham Nuclear Power

Station, Unit 1) June 5,1984 ;

The Commission responds to a certification to it by the Appeal Board
of two issues concerning (1) the relative scope of the terms "important
to safety" and " safety-related" for the purpose of evaluating the accept-
ability of quality assurance programs ettablished under 10 C.F.R. Part
50; and (2) the conditions under which NEPA would require the Com-
mission to prepare a separate environmental impact statement (EIS) for
low-power operation. The Commission declines to reach any final deci-
sion on the first, finding that it would be more suitably addressed by
rulemaking. It answers the second by ruling that where an EIS for full-

-- poweroperation has been prepared and adjudicated, the pendency of an _ _ . . _

adjudication on the emergency planning issue material to full-power op-
eration does not form a basis for an additional NEPA obligation to pre-
pare a separate environmental evaluation of a proposal to issue a low-
power operating license to that plant where that issue does not constitute
a significant changed circumstance.

1323
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~ ' NEPA': ENVIRONMENTAL ANALYSIS
(LOW-POWER LICENSE)

In the usual case, NEPA does not require any separate environmental
analysis of a proposal to issue a low-power operating license. Pacific Gas
end Electric Co. (Diablo Canyon Nuclear Power Plant, Units I and 2),
ALAB-728, _17 NRC 777, 793-95 (1983), affd, CLI-83 32,18 NRC
1309 (1983). It is well-established NEPA law that separate environmen-
tal statements are not required for such intermediate, implementing
steps where an environmental impact statement has been prepared for
'the entire proposed action and there have been no significant changed'

circumstances. Environmental Defense Fund, Inc. v. Andrus, 619 F.2d
1368,1377 (1980) (and cases cited therein).

MEMORANDUM AND ORDER

> The Atomic Safety and Licensing Appeal Board for this proceeding
has certified two issues to the Commission:

1. The relative scope of the terms "important to safety" and
" safety-related" for the purposes of evaluating the acceptability
of quality assurance programs established under 10 C.F.R. Part ,

50; and

11. The conditions under which the National Environmental
Policy Act (NEPA) would require the Commission to prepare
a separate environmental impact statement for low-power
operation.

ALAB-769,19 NRC 995 (1984).
These questions raise significant issues of law and policy. However,

for the reasons discussed below, the Commission declines to reach any
final decision on the first issue finding that it would be more suitably ad-

-dressed by rulemaking and need not be finally resolved for the purposes
of this proceeding.

Because the NEPA issue has been briefed and srgued belowcthe Com-
mission finds no need to request yet another round of briefs or
argument.

- -

1.

The Appeal Board certified the following questions regarding the Com-
mission regulations on quality assurance:

1

t

1324
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- 1. Are the terms "tmportant to safet)" and " safety.related" to be deemed s)-
nonymous for the purpose of establishing an acceptable quality assurance pro-
gram in accordance with GDC I of Appendis A and Appendix B to 10 C F.R.
Part 50?

.2. How should the outcome of Question i be applied to the operating hcense ap-
phcation proceeding before us?

/d. at 1010.
The matetial already in the record of this proceeding shows that the

issue presented by Question I requires further consideration in a forum
broad enough to encompass the far-reaching ramifications of any deci-
sion on this issue. As the Appeal Board found, the history of the use of
the terms "important to safety" and " safety related" is tortuous and
somewhat inconsistent. A comprehensive analysis of this history will be
more accurate if it has the benefit of the institutional memories of as
many it,dividuals as possible. The application of such an analysis could
result in a decision having significent consequences for the NRC's
regulatory program. This potential for significant decision warrants
broad public participation. Accordingly, the Commission will initiate a
rulemaking proceeding on this issue.

In the interim, the Boards are to continue to proceed on a case-by case
basis in accordance with current precedent. Cf. Metropolian Edison Co.
(Three Mile Island Nuclear Station, Unit 1), ALAB-729,17 NRC 814

- (1983).
-The Commission understands current precedent to hold that the term

"important to safety" applies to a larger class of equipment than the
term " safety-related." llowever, this does not mean that there is a pre-
defined class of equipment at every plant whose functions have been
determined by rule to be "important to safety" although the equipment
is not " safety related." Rather, whetaer any piece of equipment has e.
function "important to safety" is to be determined on the basis of a par-
ticularized showing of clearly identified safety concerns for the specific
equipment, and the requirements of General Design Criterion 1 (GDC
1) must be tailored to the identified safety concerns.

- _ _ - . - _ - _ - _ _ _ _ _ }
11.

The Appeal Board certified the following question regarding the'Com-
mission's compliance with NEPA:

1325
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Is sorne form of enuronmental eva!uation under NEPA required as a precondition
to issuance of a hcense for low power operation in this proceeding if such issuance is
ciherwise warranted?

ALAB-769, supra,19 NRC at 1010.
For the reasons discussed below, the Commission finds that NEPA

does not require the Commission to prepare an Environmental Impact
Statement (EIS) or any other form of environmental evaluation on a
proposal to issue a low-power license for the Shoreham facility.

NEPA requires the NRC to prepare an environmental impact state-
ment for every proposed major Federal action which would significantly
affect the quality of the human environment. 42 U.S.C. f 4332(2)(C).
The Commission's regulations implementing NEPA do not explicitly re-
quire the preparation of an EIS for a proposal to issue a low-power
operating license.10 C.F.R. f 51.20(b).

The Commission's regulations also recognize that some proposed
Federal actions either may not be major or may not have significant im-
pacts on the human environment.10 C.F.R. f 51.21. For such other
proposals, the Commission determines on a case-by-case basis wlather !

to prepare an EIS or some other appropriate environmental
documentation, i.e., either an environmental impact appraisal and nega-
tive declaration or no statement at all.10 C.F.R. $ 51.25. Part 51 does
not explicitly address a proposal to issue a license to operate a power
reactor at less than full power or at less than the design capacity.

The Commission has determined that in the usual case NEPA does
not require any separate environmental analysis of the proposal to issue
a low-power operating license. Pacvic Gas and Electric Co. (Diablo
Canyon Nuclear Power Plant, Units I and 2), ALAB-728,17 NRC 777,
793-95 (1983), affd. CLI 83-32,18 NRC 1309 (1983). This is because
the low-power license is simply a small component of or intermediate
step to the full-power license and the environmental evaluation for low-
power operatioa is subsumed within the environmental impact statement
for full-power operation. Low-power operation presents no environmen-
tal impacts different in kind from those considered in an EIS for full
power. Any environmental'impa~ cts 6f low-pow ~er ~ operation are a small

~ ~ ~

subset of the set of impacts from full-power operation and, thus, are in-
trinsically considered in the full power EIS. It is well-established NEPA
law that separate environmental statements are not required for such
intermediate, implementing steps where an EIS has been prepared for
the entire proposed action. Environmental Defense Fund. Inc. v. Andrus.
619 F.2d 1368,1377 (1980) (and cases cited therein).
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- Low power operation is. also not an alternative to full-power
operation. Accordingly, low-power operation is not a reasonably fore-
sceable alternative requiring separate environmental analysis on this
basis.

Suffolk County (County) contends that the proposed low power
operating license for Shoreham presents an unusual case because it be-
lieves that an ofTsite emergency plan cannot be developed for this plant.
This circumstance, in the County's view, makes low-power operation
without subsequent full-power operation a reasonably foreseeable alter.

' native for the purposes of NEPA. Accordingly, the County believes that
a separate EIS or environmental evaluation is necessary for the proposed
low-power license for Shoreham.

Suffolk County's position is based on its speculation on the outcome
of the adjudication of offsite emergency planning issues. The appropri-
ateness of such speculation in this proceeding has already been addressed
by the Commission in response to an earlier certified question by the
Licensing Board. In LBP-83-21,17 NRC 593 (1983), the Licensing
Board suggested that a low-power license should not be issued where
there is no reasonable assurance that a full-power license will ever be
issued.

The Commission rejected this suggestion. The Commission found
that 10 C.F.R. i 50.47(d) established unqualified authorization to issue
a low-power license without the need for a predictive finding of reason-
able assurance that a full-power license will eventually issue. CLI-8317,
17 NRC 1032,1034 (1983). Accordingly, the Commission declined to
speculate on whether ofTsite emergency planning issues would be re-
solved satisfactorily for the purposes of a full-power license.

The Commission's earlier decision did not explicitly address Suffolk
County's NEPA argument. However, that decision does implicitly sug-
gest that uncertainty about the ultimate disposition of contested offsite
emergency planning issues is too speculative to be cognizable as a
changed circumstance for the purposes of finding that a supplementary
environmental evaluation is required by NEPA. Uncertainty over offsite
em_ergency planning is not a changed circumstance. In any contested full-

~ '-~ ~ -.

power proceeding there is uncertainty over the outcome of full-power
licensing issues. Controversy over ofTsite planning is not some new,
recent development in this case or, for that matter, distinguishable from

. controversy over other contested full-power issues. Accordingly, the
Commission finds that the pendency of a contested issue related to full- ,

power operation-may not be considered as changed circumstances for
the purposes of NEPA.

1327
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For these reasons, the Commission finds that where an EIS for full-
j

power operation of a nuclear power plant has been prepared and '

adjudicated, the pendency of an adjudication on the emergency planning
' issue material to full-power operation does not constitute a basis for an
additional NEPA obligation to prepare a separate environmental evalua-
tion of a proposal to issue a low power operating license to that plant.
Therefore, the Commission finds that NEPA does not require a separate
environmental evaluation or separate EIS for the proposed low-power !
operation of Shoreham. '.

The separate views of Commissioners Gilinsky and Asselstine are '

attached. They dissent in part from this decision-
It is so ORDERED.

For the Commission :
!

!

SAMUEL J. CHILK
Secretary of the Commission

Dated at Washington, D.C.,
this 5th day of June 1984. .

SEPARATE VIEWS OF COMMISSIONER GILINSKY
(SHOREHAM - CERTIFIED QUESTION REGARDING NEPA)

6/5/84

'

I agree with the views expressed by Commissioner Asselstine. In the
particular circumstances of this case, where there is a substantial ques-
tion about whether commercial operation of the reactor will ever be
allowed, it is irresponsible to pctmit the plant to l'ecome irradiated with-
out evaluating the costs and benefits of the low power testing program.

SEPARATE VIEWS OF COMMISSIONER ASSELSTINE ,

(SHOREHAM - CERTIFIED QUESTIONS)
,

I have voted to disapprove that portion of the Commission's order
dealing with whether the Commission must perform an environmental

|

!
1
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- evaluation before it can issue a low power (5%) license to the owners of
' Shoreham. Normal!y the Commission need not consides the environ- |
rnental effects of, or do a cost-benefit balance for, the issuance of a 5% !

- license. The environmental effects of the issuance of a low power |
license are subsumed in the consideration of the full-power license, and i

ia separate or supplemental EIS is not required for each component
action - i.e., each step leading to a full-power license.' Environmental De- I

fense fund, Inc. v. 4.if us, 619 F.2d 1368 (9th Cir.1982). However, if
- circumstances change subsequent to the issuance of the EIS sufficiently
.to suggest that the EIS does not adequately discuss a specific component
action or its alternatives and if the component action viewed alone con-
stitutes a mdor federal action, NEPA requires the preparation of an en-
vironmental evaluation. 619 F.2d at 1377; Save Our Sycamore v.
MAATA,576 F.2d 573,576 (Stin Cir.1978).

In this case there is a reasonable likelihood, which is much more
likely than when the EIS was completed, that Shoreham might never re-
ceive a full power license because the state and local governments have
refused to participate fully in emergency preparedness. Given this
change in circumstances, the Commission should perform an environ-
mental evaluation, including a cost benefit t alance, of the issuance of

Ionly a low-power license. The Commission should at least weigh the
costs of contaminating a plant which would never go above 5% power :

against whatever benefits the 5% license would produce. By refusing to
do so, the Commission is, in effect, saying that no evaluation is neces-
sary because there is no reasonable possibility that Shoreham will not
get its full power license.

!
,

!
!

- _ . ~ _ _ _ _ . _ . . _ __

%

b
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Cite as 19 NRC 1330 (1984) CLI 84-10

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONFlRS:

Nunzio J. Pattadino, Chairman
Victor Gleinsky'

Thomas M. Roberts
James K. Asseletine
Frederick M. Bernthal

in the Matter of Docket No. 50142-OL
(Proposed Renewel of

Facility License)

THE REGENTS OF THE UNIVERSITY
OF CALIFORNIA

(UCLA Research Reactor) June 8,1984

The Commission declines to grant a stafT request to initiate a rulemak-
ing proceeding which would propose to amend 10 C.F.R. ( 73.40(a) by
adopting the staffs interpretation of that section and thereby modify ef-
fectively the Licensing Board's rulirg that the section requires the licen-
see in this facility license renewal proceeding to take some measures to
protect the facility from potential sabotage.

-- ORDER -

This proceeding concerns the University of California's application to
renew the license for its Argonaut research reactor at the Los Angeles
campus (UCLA). In the course of this proceeding, the Atomic Safety

i Commissioner Gilmsky has recused himwir from this proceedens

1330
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and Licensing Board held that 10 C.F.R. b 73.40(a) requires UCLA to
; '
I take some measures to protect the reactor from potential sabotage.

LBP 83-25A,17 NRC 927 (1983) and LBP-83-67,18 NRC 802 (1983).
The extent of those measures is an issue in the current adjudication.

The NRC staff, a party to this proceeding, believes that the Licensing
; Board's interpretation is contrary to NRC licensing practice. Therefore, ,

the staff has requested Commission approval to initiate a rulemaking
proceeding which wotijd amend 10 C.F.R. j 73.40(a) to explicitly in-
corporate the stalTs interpretation of that requirement. Such Ccmmis-t

sion approval could be taken as the Commission's tentative adoption of |
i

stafi's interpretation.
The Committee to Bridge the Gap (CBG), the intervenor in this

! proceeding, contends that the staffs ptoposal is an ex parte communica-
tion and an impermissible interlocutory appeal which bypasscs the
NRC's normal adjudicatory procedures.

The staff has lodged a response to CBG'. StafT believes that the oppor-
tunity to comment in a rulemaking proceeding provides CBG an ade-
quate opportunity to comment to the Conimission. Staff also claims that
the rule is necessary to prevent placing other reactor licenses in jeopardy.

This situation raises some difficult issues regarding the interplay be- t

tween the staffs participation as a party to an adjudication and its obliga- |

tion to recommend to the Commission the resolution of issues by ,

rulemaking. We need not reach those issues today. It is sufficient to >

note that the staff has made no showing as to why the available adjudica-
tory procedures are inadequate to address the Licensing Board's decision.

Accordingly, the Commission declines the stalTs request to initiate a ;

rulemaking proceeding to modify the Licensing Board's decision in
LBP 83 25A and LBP 83 67. To eliminate any ex parte connotation, ,

I staff is instructed to provide copies of SECY 83 500 and SECY-83 500A :
to the parties to this proceeding. If the staff continues to belieu that the }

Licensing Board's interpretation of 10 C.F.R. { 73.40(a) requires |
prompt Commission attention, then the staff should avail itself of the |

;. available adjudicatory procedures.2
_ . _ . . _ . _ _ _

i

__
,

!

!

2 These procedures include' til a motion requestins the Licensing Board to certify the issue to the !

Appeal Board pursuant to 10 C F R H 2 71861 and 2 730(n. or (2) a motion to the Appeal Board to
certiry this issue to itself pursuant to 10 C F R. t 2 718ht i

!
'
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Chairman Palladino's dissenting views are attached.
' It is so ordered.

L For the Commission
!

I SAMUEL J. CHILK
Secretary of the Commission

L Dated at Washington, D.C.,
this 8th day of June 1984.

.

DISSENTING VIEWS OF CHAIRMAN PALLADINO

I disagree with that portion of the Commission's order that declines to
initiate rulemaking because "the staff has made no showing as to why
the ave.ilable adjudicatory procedures are inadequate to address the
Licensing Board's decision." Order, p.1331, supra.

The Commission majority. appears concerned that rulemaking may'
short-circuit the adjudicatory process. However, it appears that rulemak-
ing was proposed by the NRC staff at the Licensing Board's suggestion.,

!' See NRC Staff Response to Board Order Concerning Contention XX at
5 (Dec.13,1983). Thus, it does not appear to me that the intent of the

| staf''was to short-circuit the adjudicatory process.
|. Adjudication can address what NRC regulations require, but it is not a

way to modify the regulations. Assuming that the staff first pursues its
adjudicatory options as the majority suggests, the Licensing Board's in-
terpretation of the regulations might be upheld on review. At that point
under the majority's approach, the staff could apparently request
rulemaking to amend the regulatio.is and the Commission might con-
ciude that rulemaking would be appropriate. Thus, I question what is to
be gained by forcing the stafT firstao pursue adjudication before propos-
ing rulemaking. On the contrary, delay in addressing the question of
rulemaking may create ur.necessary uncertainty for other licensees.

I believe tint the better course would be for the Commission to con-
; sider rulemaking now and propose ~an amendment to the rules if there

exists a sound supported technical basis.
I do not intend these views to intimate a judgment on my part on any

' . issue in the UCLA proceedinh. I have reached no such judgment.
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Cite as 19 NRC 1333 (1984) ALAB-773

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD ,

!

Administrative Judges- |
!

Alan S. Rosenthal, Chairman |
Gary J. Edles i

IHoward A.Wilber

i

i
in the Matter of Docket No. 50-322-OL i

(Emergency Planning)

LONG ISLAND LIGHTING
fCOMPANY

(Shoreham Nuclear Power
Station, Unit 1) June 13,1984

Upon appeal of a Licensing Board order requiring that the Federal
Emergener Management Agency (FEMA) release to an intersenor in
this opera:ing license proceedmg certain agency documents concerning
FEMA's emergency preparedness determinations for the facility, the
Appeal Board reverses, determining that the documents are privileged
under the executive or deliberative process privilege and the ir.tervenor
has not made a showing of need sufficient to override the privilege.

RULES OF PRACTICE: DISCOVERY
Pursuant to 10 C.F.R. { 2.740(b)(1) of the Commission's regulations,

parties may generally obtain discovery regarding any matter, not
privileged, which is relevant to the subject matter involved in the
proceeding.

1333

<



,

OPERATING LICENSE (S): EMERGENCY PREPAREDNESS

Under Commission regulations, no full-power operating license for a
nuclear power reactor can issue unless the NRC finds that there is rea-
sonable assurance that adequate protective measures both on and off the
facility site can and will be taken in the event of a radiological
emergency.10 C.F.R. 50.47(a)(1).

OPERATING LICENSE (S): EMERGENCY PREPAREDNESS
(FEMA FINDINGS)

With regard to the adequacy of ofTsite emergency measures, the NRC
must base its findings on a review of the Federal Emergency Manage-
ment Agency (FEMA) findings and determinations as to whether state
and local emergency plans are adequate and whether there is reasonable
assurance they can be implemented.10 C.F.R. l 50.47(a)(2).

OPERATING LICENSE (S): EMERGENCY PREPAREDNESS
(FEMA FINDINGS)

Under a Memorandum of Understanding entered into by the Commis-
'sion and FEMA in 1980, FEMA has the responsib;lity for reviewing

emergency plans and agrees to provide the NRC with findings and
determinations on the current status of emergency preparedness around
particular plant sites for use in NRC licensing proceedings. 45 Fed. Reg.
82,713 (1980).

OPERATING LICENSE (b): EMERGENCY PREPAREDNESS
(FEMA FINDINGS)

In connection with applications for operating licenses, the NRC
reviews FEMA findings and determinations on the status of emergency
planning around a plant and then makes its own decisions with regard to
the overall state of emergency preparedness.

. - .-. .

RULES OF PRACTICE: EXECUTIVE PRIVILEGE

The executive (or deliberative process) privilege protects from public
disclosure governmental documents reflecting advisory opinions,
recommendations, and deliberations comprising part of a process by
which governmental decisions and policies are formulated. Carl Zeiss
StVwng v. V.E.B. Carl Zeiss, Jena, 40 F.R.D. 318 (D.D.C.1966), aff'd, !
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'384 F.2d 979 (D.C. Cir.), cert denied, 389 U.S. 952 (1967). See also
NLRB v. Sears, RoebucA & Co.,421 U.S.132,150 (1975); United States
v. Leggett d Platt, Inc., 542 F.2d 655, 658-59 (6th Cir.1976), cert.
denied,430 U.S. 945 (1977). ,

RULES OF PRACTICE: EXECUTIVE PRIVILEGE

The executive privilege may be invoked in NRC proceedings. Virginia
Electric and Power Co. (North Anna Power Station Units I and 2), [
CLI 74-16, 7 AEC 313 (1974); Consumers Power Co. (Midland Plant. -

Units No.1 & 2), ALAB 33,4 AEC 701 (1971). | ,

! I

RULES OF PRACTICE: EXECUTIVE PRIVILEGE |
(QUALIFIED) ; i

The executive privilege is qualified and can be overcome by an ap- i

propriate showing of need. A balancing test is applied to determine j

whether a litigant's demonstrated need for a document outweighs the as- ,

'
serted interest in confidentiality. Carl Zeiss Stiftung. supra, 40 F.R.D. at
327.

RULES OF PRACTICE: EXECUTIVE PRIVILEGE (BURDEN
OF PROOF)

The gosernment agency bears the burden of demonstrating that the
executive privilege is properly invoked, but the party seeking the with-
held information has the burden of showing that there is an overriding
need for its release. Smith v. FTC, 403 F. Supp.1000,1016 (D. Del.
1975); UmredStates v. A Ta T,86 F.R.D. 603,610 (D.D.C.1979).

RULES OF PRACTICE: EXECUTIVE PRIVILEGE (SCOPE)

Th:: executive privilege is not limited to policymaking, but may attach
to the deliberative process that precedes most decisions of government
agencies. Russell v. Dep't. of the Air Force, 682 F.2d 1045,1047 ^(D.C.

~

Cir.1982).

RULES OF PRACTICE: EXECUTIVE PRIVILEGE (SCOPE)

The executive privilege does not protect purely factual material unless
it is inextricably intertwined with privileged communications, or the dis-
closure of the factual material would reveal the agency's decisionmaking

1335
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process. Srcrhnx Drur Inc. v. //arris. 488 F. Supp.1019.1024 (S.D.N.Y.
1980). Russel!. supra. 682 F.2d at 1048.

RULES OF PRACTICE: EXECU'llVE PRIVILEGE (SCOPE)

The executive privilege protects both intra agency and inter agency
documents and may even extend to o,2tside consultants to an agency.
Lead Industries Ass'n v. OS//A, 610 F.2d 70, 83 (2d Cir.1979), citing
Soucie v. David. 448 F.2d 1067,1078 n.44 (D.C. Cir.1971). Wu r. Na-
tional Endowmentfor Humanities, 460 F.2d 1030,1032 (5th Cir.1972),
cert. denied. 410 U.S. 926 (1973). Cf. National Small Shipments Traffic
Conference, Inc. v. ICC, 725 F.2d 1442,1449 (D.C. Cir.1984)
("[blecause . . . consultants operate as the functional equivalent of regu-
lar staff, they constitute agency insiders").

APPEARANCES

Stewart M. Glass, New York. New York, (with whom George Jett,
Spence W. Perr.5, and Lorri L. Jean, Washington, D.C., were on
the brief) for the Federal Emergency Management Agency.

Karls J. Letsche, Washington, D.C. (with whom Martin B. Ashare,
flauppauge. New York, and Herbert 11. Brown, Lawrence Coe
Lanpher, and Christopher M. McMurra) Washington. D.C.,
were on the brief) for Suffolk County, New York.

Donald P. Irwin, Richmond, Virginia, (with whom Lee B. Zeugin,
Richmond. Virginia, was on the brie 0 for the Long Island Light-
ing Company.

Edwin J. Reis (Dasid A. Repka on the brien for the Nuclear Regula-
tory Commission staff.

,._ __. _ _ _ _ _ _ ._

DECISION

Pursuari to 10 C.F.R. ( 2.740(b)(1) of the Commission's regulations,
parties may generall) obtain discovery "regarding any matter, not
privileged, which is relevant to the subject matter involved in the pro.
ceeding . . . ." The Federal Emergency Management Agency (FEMA)
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appeats from a Licensing Boarti decision ordering production of various i

documeris in' nection with the ongoing litigation of emergency plan- f
ning issues in this operating license proceeding involving Long Island ,

Lighting Company's (LILCO) Shoreham nuclear facilit). FEMA op- ;
posed intervenor Suffolk County's request for production of the docu. |
ments on the ground that they a c exempt from discovery under the ex-

'

ecutive or deliberative process privilege. In our view, the privitcge is i

validly invoked here and the County has not made the requisite showing |
of need for the documents at this stage of the litigation. Accordingly, we !

reverse the Licensing Board's decision. [
6

i

BACKGROUND |
:

Under Commission regulations, no full power operating license for a
nuclear power reactor can issue unless the NRC finds that there is rea-
sonable assurance that adequate protective measures both on and off the i

facility site can and will be taken in the event of a radiological |
emergency.8 With regard to the adequacy of offsite emergency j
measures, the NRC must " base its nnding on a review of the Federal >

Emergency Management Agency (FEM A) Andings and determinations
as to whether State and local emergency plans are adequate and whether
there Is reasonable assurance that they can be implemented."

FEMA is an independent agency within the Executive Branch estab-
lished pursuant to Reorganization Plan No. 3 of 1978.5 Its director is ap-
pointed by the President with the advice and consent of the Senate * In
response to the recommendations of the Kemeny Commission on the
accident at Three Mile Island, President Carter directed that FEM A

.I 3rr 10 C l' R 4 SO 47(al(l) By sirtue of 10 C F R 4 $0 47(dl the Commesuon has ruled that a
inense suihorinns ruelloading and toe power testens at shoreham me, be issued in ne abwn.e of an
approsed e/hde emerserwy plan Sir CLI B317.17 NRC 103211983:

~

2 10 C r R 6 $0 4?(aH2p This prossion reads.'en pari.~as rollo.s 7

The NRC mitt base its rindins on a reseen or the Federat Emersenct Manasement Asen*y
if EM AD rindings and determinations as to =hether 5 tate and ky ei emersenc rians are ade.
quate and whether there is reasonable assurance that they can be emptemented, and on the NRC
aswssment as to whether the appiscani's envie emersency plant are adequate and ehether it.ere
es reasonable assurance that they can be implemented A IEM A remhng weit petmaedy be hawd
on a reuem of the plans Any other enformation already stailable to IIM A tria) he sonvdered
in asussing whether there es reasonable assurarwe that the plans san be implemented In anp
hRC licensing proteeding. a FE M A rinding mill co.sstitute a rebuttable presumption on ques.
tions of adequacy and implementation capabilely

3 4) Fed Res 41.94) (19787. FEM A mas missated by I.nec order No I2.127,44 f ed F es 19.367
(1979#
* 43 Fed Reg 41.943 11978). Ser sho Lies. order No 12.648. 44 red Reg 4).239 e1979:
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assume lead responsibility for all offsite nuclear emergency planning and
response.'

To facilitate coordinated planning, FEMA and the Commission en-
tered into a Memorandum of Understandmg in January 1980 delineating
the respective responsibilities and undertakings of the two agencies.*
That Memorandum was superseded later in 1980.' Under the Memoran-
dum now in effect, FEMA has the responsibility for reviewing emergen-
cy plans and agrees to provide the NRC with findings and determinations
on the current status of emergency preparedness around particular plant
sites for use in NRC licensing proceedings. FEMA also agrees to make
expert witnesses available at such proceedmgs, inclading related disesv.
ery proceedinbs, to support its findings and determinations The NRC
then reviews the FEMA findings and determinations and makes deci-
sions with regard to the overall state of emergency preparedness in con- '

nection with applications for operating licenses.*
FEM A relies on Regional Assistance Committees (RACs) to review

emergency plans and prepare the FEMA findings and determinations. f
These committees are set up in each region to assist state and local offi-
cials in the development of emergency plans, and in review the adequacy
of those plans.'They generally consist of representatives from the NRC,
the Environmental Protection Agency, the Departments of Health and
Human Services. Energy. Transportation, Agriculture, and Commerce,
and other Federal departments or agencies as appropriate.'' Each RAC is
chaired by the FEM A Regional Representative.

Pursuant to a request from the NRC, FEMA arranged for a RAC to
review the LILCO emergency plan, referred to as the LILCO Transition
Plan.H Representatives from six federal agencies, plus two FEMA
consultants. conducted the review of Revisions I and 111 of the plan.-
Their indisidual comments evolved into a single plan review document
that was the subject of a RAC meeting at the FEMA offices in New

5 Le Esce Order No 12.24I. 4$ Fed Rep 64.8'9 41980) and Memorandum of L!nderstandins Be-
' ' ~ ~ ~~~ ~

toecn NRC and FEM * to Actomphth a Prompt impresement in Radiological Emersency Plannins s''d - ' ' ' - ~ ~ " ' ~

Preparedness. 45 ied Res $847. 354811980L

* 45 Fed Res $847 Il9soi
*43 Fed Res 82.71311980)
8 The estaNishment of day to-day procedures for carryms out the arrangements en the Meraorandum is

in the hand, of an NRC/ REM A steermg Commatice comprised of equal numbert of REM A and NRC *

representatsses steerins Committee decisions must tw unanimous and, in the event of desagreement.
rssues are referred to NRC and FE M A manasement for resolution
'44 C F R. t 350 6(b)

10 3,, 44 ( F.R g J3 3,3g
H5cc Memorandum in surport of f EM A's Appeal of an order of the Atem.c safeir and Licensans
Board and Request for a stay (May 21.1984 f amdasis of Louis o Geuftrida as ?L
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I[ York City on January 20.1984.82 The final review document was submit-
j/ ' ted to the NRC on March 15, 1934.53
j FEMA submitted its findings and determinations in the form of tes-
'

' timony on April 18. It consisted of textual material prepared by four
L. witnesses, including the RAC Chairman, plus several attachments,

including the RAC Final Report. Two days later, intervenor Suffolk
o County served on FEMA a request that it produce various documents.

The County requested:
,

i

All documents that were produced in cor.nection with, or in any may relate to the'
FEMA Regional Assistance Committee ("RAC") review of the Linco Trans.uon
Plan for the Shoreham Nuclear Power station, including. but not hmited so . . . fall! L

memoranda, correspondence questions, comments, reports, evaluations, ratings.
l' summaries, notes. . . .drarts. .and transcripts ersnutes, summerses or notes of

- meetings discuseisns or conferences including telephone conferences, among RAC
- members or others relating to the R AC review. . .e 4

On May 8. Suffolk County filed with the Licensing Board a motion to
compel a response to its request for the production of documents. Infor.

;

mal discussions led to the release of some material but, during a confer. i
- ence among the parties and the Licensing Board on May 9, FEMA in- :

dicated that it would assert the executive or deliberative process prisi'ege
with respect to thirty seven documents. This privilege protects from
public disclosure governmental documents reflecting advisory opinions,
recommendations, and deliberations comprising part of a process by
which governmental decisions and policies are formulated."

The Licensing Board established a schedule for the filing of a list of
the documents, the submission of briefs, and lir camera Board examina-
tion of the documents themselves Following the receipt of all materials
and inspection of the documents, the Licensing Board, during a tele-
phone conference call on the afternoon of May 18, announced its ruling
ordering the release of thirty of the thirty sesen items. The Board fol-
lowed up its oral ruling with a memorandum and order issued later that
day.86

The Board found, as a threshold matter, that FEM A had made a prima
fac/c showing ~ trexecutive ' privilege.I''In this connection, the Board'

t r ia tamde,ti ot Rose, s x o. .u ai st
33 /d (amdesis of Louis O oiuffnca at 2)
to See suffolk County Request for Produchon of Documents by rim A t Apna 20.19448 at 2

18Cerf 2ra: 3rdnas v. EEa Cert 2 rat /ree. 40 F R D 318 (D D C.19661.afft 184 F.2d 979 iD C.
Cet ), can dreerd 199 U s 952 41967).
l' Memorandum and order Rutens on suffolk County Mot.on to Compel Producuon of Documents by
FEM A (May 18.1984) (unpuSliehed) thereaftet Memorandum and ordert
17/4 at 6
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rejected the County's assertion that the material consisted of purely
factual matter not subject to the privilege. "[T]he thrust of these
documents," the Board found. "is that they contain evaluations, adviso-
ry opinions, recommendations and deliberations which fall within
' executive privilege.' We also find that the FEM A findings . . . . as
adopt $d from the RAC Report, involse the decision making procet.s of
government which is protected by executive privilege."'8

The Board nevertheless determined that the County's need for the
documents "is greater than the harm or ' chilling effect' which such
releese will have on decision making in the future."'' The Board found
it significant that the RAC Report was part of the FEMA findings and
determinations to be submitted formally into evidence at the hearing,
and determined that "it would be unfair to deny the County access to

j the underlying documents and processes by wh.ch the RAC Report
achieved its final form."2' The Board ordered FEMA to turn over the
documents by close of business on May 21.

On the afternoon of May 21 FEM A filed an appeal from the Licensing
Board's order, accompanied by a motion for a stay of the Board's ;
decision. Later that afternoon, we entered an ex parte emergency stay to i

"

protect our jurisdiction and, following the submission of written re-
sponses to the FEMA motion and oral argument held on May 23, we
continued the stay pending. expedited consideration of FEMA's appeal
on the merits.8' Briefs addressing the merits of FEMA's claim were filed
on June 1, supplemental briefs were filed on June 5.22 and we heard oral
argument on June 7.

ANALYSIS

1. LeselPrinciples
6

The legal principles governing the issues under review may be stated :

simply and, as the Licensing Board observed and both FEMA and Suf- [

-- _ . _ _

I* lead
l'Id si Lt.
1014 at S.
It Memorandum and order of May 24.1984 (unpublished)
22 on Ma, J0. me speciratelty requesied that the par:ees address the permessitehty and ad,isabihty or one
federal agency's ordering the disslosure or documents by another agency %e aded that the mue tw ed.
dressed generally, and with specirse referente to the Memorandum or(!nderstanding estabbshing prose.
dures for FEMrs partecipation en NRC hcensang proceedings order of May J0.1984 tunpubbshedt
t his issue nas the subsect of the June $ supplemental briefs The briefs, prepered under a sighi deadhne.
hate been quite helpful All parties are in agreement that in appropriale circumstances the Letensing
Board has authority to order the release or the documeres
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folk County acknowledge,28 are largely uncontroverted. ( As we shall dis-
cuss later, application of these principles to the facts cf this case produces
the disagreement among the parties.) The deliberative process privilege
protects from discovery governmental documents reDecting advisory
opinions, recommendations and deliberations comprising part of a pro-
cess by which governmental decisions and policies are formulated.2* The
privilege may be invoked in NRC proceedings.25 It is a qualiDed
privilege, however, which can be overcome by an appropriate showing
of need.26 A balancing test must be applied to determine whether a liti.
gant's demonstrated need for the documents outweighs the asserted
interest in confidentiality, in this respect, the government agency bears
the burden of ccmonstrating that the privilege is properly invoked,2' but
the party seeking the withheld information has the burden of showing

ithat there is an overriding need for its release.2'

2. Weighing and Balancing Competing interesu

Following consideration of supporting affidavits filed by the Director
of FEMA and other FEM A ofDeials, and after in camera review of the
documents, the Licensing Board found that FEMA had adequately
demonstrated that the privilege is properly invoked in this case. We
agree. Suffolk County claims that the privilege does not apply because
the documents contain technical Dndings that have nothing to do with
FEM A policymaking.M The privilege is not limited to policymaking,
however. Rather, it may attach to "the deliberatise process that precedes
most decisions of government agencies."M The Licensing Board was cor-

23 Memorandum and Order at 3 4. suffolk Count > Bnef en Opposaeon to I LM 4's arceal of the Mas <

18 AsL8 order Compelhng Production of Documents b) FI M 4 8 June 1.19846 at I) thereafirr suffolk
County 8tien. Memorandum in support of r LM A s Appeal of an Order of the Atomic safers and
Licensing Board as 7 thereafier REM 4 Brien
la ALAg , 3,,,t Aoe6.= A A Co., all U s lJ2. ISO f 19756. t'ened Sieses v. Lerrrrr A furt, lar 542
F.2d 655,638 59 (6th Cas.1976).6ers. drard. 4Jo U1941 (19722. Cartleasa sivinas. a pre. 40 F R D

,

at J24
25 l,,,, gen,, ..s p,.,, Cs (Nonh Anna Po.er station. Unas i and 27. cLI.7416.1 AtC 313
(1974). Consemers Peace Ce tMidland Plant. Unas No 1 & 21. AL All 33. 4 AEC 70141971).
2* Ceri ferns 3rfens. supre. 40 F R D at 327 suffolk Coumy endasies that the pnvi6ege can be over.
come "by a showins orcompethns need " suffolk Coump Snef at 13.
27 $mn4 v. FTC,403 F. supp 1000.1016 (D Del 19758
28 cou,g3, eses v. A TA T,86 f R D 603. 610 tD D C,1979
M suffolk County Brief at 1617
M Aesse# r. Drp) e/ #4r As lesw. 642 F 2d 1045 10411D C Car 1982) Although the Assir# case an.
volved a requea under the Freedom o(Informaison Act if OI A),5 U s C. t 552, si ts relevant to a con.
sidershon of the were of the deliberaisve prmlege because f 014 E semption 5 encorporaies emi diwev.
ery prmleges Acerseteren Aaerd e. Giv==se Ancien f asacrinas Corp. 421 U s 164.184 (1975)
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rect in' determining that it applies to the decisional process by which f.

FEM A arrives at its findings and conclusions.3'
.We recognize that purely factual material must be segregated and re- !

'

leased unless " inextricably intertwined" with pnvileged communica-
. tions,32 or the disclosure of such factual material woSd reveal the agen- 7

'

_ cy's decisionmaking process.33 The Licerning Board rejected Suffolk
County's claim that the documents contained discrete factual informa-
tion. We have reviewed the documents ourselves and agree that the
statements of fact cannot be segregated.

Playboy Enterprises, Inc. v. Dep's of Justice,3* relied on by the County,n
does not require a contrary reruit. In that case, the court concluded that
whether material is considered fauual or deliberative is determined in

T! part by the context in which the material was prepared. Factual material .

Iincluded in case summaries was protected against disclosure where pre-
,

pared "for the sole purpose of assisting the . . . [decisionmaker) to make !

a complex decision in an adjudicatory proceeding."* Such mater.at was '

contrasted with that " prepared only to inform the Attorney General of
facts which he in turn would m2ke available to members of Congress."3'
The Playboy case is consistent with the well recognized distinction be-
tween memoranda prepared in order to assist a decisionmaker in arriving '

Iat a decision and those - such as postdecisional memoranda - that are
not.38 Cases decided after Playboy have approved the withholding of ,

"the raw materials that went into the formulation" of an agency commis- |
sioner's remarks 3' as well as "a preliminary draft of . . . [an] official
docu ment."" <

Having found that the privilege was properly asserted, the Licensing
Board went on to find that, uncer a balancing test, the County's need i
for the documents was sufficient to override the privilege claim.
Ordinarily, we would accord deference to the Board's ultimate balance. ;

}i
,

s ;
.

33Ser Arnesormien Board, supra (privilege apphes to predecisional documenes w*igh are used as part of
a process to determme whether certain profits by government contractors mere encessneh Afathee r. i$

ZarAcrr. 316 F.2d 336 (D C. Cir.), cert. dened. 375 U.s. 896 (1963),pred =,rA approist a Cated sisics r. I

wreer 4,rrre/r Corp., 52 U s.L.w. 4151. 4352 (U.s March 20. 1984: (privilese apphes to accident !
- . - _ . - _ . _ _ . - - reports where disclosure would hainper the efficient operation of tne Air Force Right safety program) . - --- --- h

32 craq, on,s /nr. v. Harrra. 488 F. supp.1019.1024 is D.N11980p. {S
'33Ausse#, surro. 682 F.2d at 1048.i

34677 F.2d 931 (D C. Cir.1982).

f' -

~]
38 App. Tr.148.

'

t
34 Phry6cf Enscipres. supra. 677 F.2d si 936.

133lbad,
"

i 3' Araerereren Board. supra. 421 U.s. at 184. )<

'* 39 /TT World Come matoms v. FCC. 699 F.2d 1219.1236 37 (D C. Cir 1983). rer'd on otArt smunds, t
$2 U.s 1..w. 4507 H.*.S. April 30.1984). i

) 80 Aussr# wre. 682 F.2d at 1047. !
I

!- i

t
:
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,

in the instant case, however, we find that the Board improperly evaluat-
ed the relevant factors and its ultimate balance is therefore tainted.

As far as we are able to tell, the thirty documents now in dispute were ,

part of omnibus requests made by SufTolk County, both through discov-
ery and under the Freedom ofinformation provisions of the Administra-
tive Procedure Act 5 U.S.C. { 552. Numerous documents have been re- :

leased to the County voluntarily.'' In addition, FEMA has agreed to -

make four witnesses available for deposition, three of whom participated
in the RAC process. Suffolk County was offered an opportunity to
depose these witnesses together or separately and has chosen to do so
separately.82 While we can understand the County's desire to review the
undisclosed dncuments in the interest of obtaining the maximum
amount of background information - and, indeed, the County would |be entitled to do so in the absence of the invocation of the privilege - j
Commission *2 and judicial'i precedent requires some overriding need or

j
special circumstances in order to overcome a valid claim of privilege. In
our view, the County has nnt demonstrated - at least at this juncture I

- that currently available sources are inadequate to permit a genuine
probing of the bases for the FEMA findings and the RAC's collegial
conclusions.

Essentially, we cannot agree with the Board that the County has as yet
made out a convincing case that it carmot obtain relevant information
elsewhere. Obviously, the County is entitled to probe the FEM A
findings, explore their bases, ast.ess their accuracy, and determine what
reliance should be placed on them. To that end, FEMA will make its
sponsoring witnesses available for deposition and cross-examination.

8' LILCo states that FEM A has produced "oser 1100 pages of documents relanse to its reuem of
shoreham in response to an FOI A request . . a forty of these docarients hase been idenuned by FEM A
as beanns on the R AC Reuem." LILCo Bnef ai 5. FEM A indicates that it has produced " numerous
other documents .. . and idenuGed at least fifty of those released documents that mere directly respon.
site to surfolk County's motion to compel producuon of documems relaung to the R AC reuce "
FEM A Bner at II. sufrolk Couniy acknowledges that 40 or 50 documents were made assilable App
Tr.120
a2L tco gnerat; 6
42 North Anna. supra. 7 AEC at 313 (Advisory Commitiec on Reactor safeguards documents ordered
d9 closed mhere withheld mformation necessary to a proper decmon, informahon not reasonably ob.
* mable elsewhere, the safety sssue discosered after ongmal proceedmgs concluded, and cusience of
senous allegabons that the licenwe had intennonally withheld mformatron for seseral yeard Cf Aferra.
pohian Edison Co. (Three Mile Island Nuclear sisuon. L' nit No I). ALAB 715.17 NRC 102 (19833
(encephonal circumstances for essuance of subpoena to additional staff witnesses found where there may
be a genume scienunc disagreement on a central decisional assue).
84 Carl Zeiss Sicficas. suiira. 40 F.R.D. at 328 29 tenulesed Departmer i of Jusuce documents contammg
internal opmeons aduce. and recommendauons immune from discovery in coul litigauon betmeen pn-
sate parues where other documents were made available by the government and no shommg of needi
See also tiennf Stairs e Naon. 418 U.s. 683 (1974) (due process rights of enmmal defendants to obtam
relevant evidence outmeigh the President's interest in maintaming confidennality of priulesed
commumcanons).
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.

They may be examined as to the soundness and reliability of the scientif-
ic assumptions or professional judgments underlying the FEMA
findings. While the County may well find it helpful to have predecisional
materials - for impeachment purposes or to reveal soft spots in the
final testimony, for example - it has not shown that its right to explore
the underpinnings of the FEMA findings and determinations cannot be
satisfied without the documents it seeks.

During the course of oral argument there was substantial conjecture
over precisely what information FEMA's sponsoring witnesses would ,

provide and whether such information would turn out to be adequate for
the County's needs. Not surprisingly, counsel for FEM A argued that the |
agency's witnesses will be forthcoming and the substantive bases or pro-

'

fessional judgments underlying FEMA's findings will be subjected to 3

scrutiny. FEM A appears interested primarily in protecting the identity of *

those RAC participants who articulated certain views, rather than the ex-
istence or substance of those views.*5 Counsel for the County disavows [
any particular interest in the names of individuals putting forth specific
views; she seeks only the bases for the RAC conclusions."She nonethe-
less claims that she simply does not know precisely how far she would
be permitted to examine the w!tnesses before FEMA will interpose an
objection.*' What we have before us at the moment is little more than
speculation regarding what may occur as the discovery or hearing process
unfolds. Such conjecture cannot constitute the requ| site showing of need
sufficierit to override FEM A's invocation of the privilege.

There are other, equally compelling considerations that dictate that
the Licensing Board for the moment should have stayed its hand. If
FEM A is correct that sufficient information will be forthcoming, there
will be no need to order the requested documer.ts to be released. Such
result would, of course, avoid any confrontation with FEM A's legitimate
interest in protecting the integrity of its internal processes. Were we to
order release of the documents now, however, and it should turn out
that release is not genuinely required, we may have needlessly compro-
mised FEMA's operations If the County is right, there may, of course,
be an eventual need to order release of the documents. That can be- - _ _ _ -___

'

done at a later stage, albeit with some compromise in efficiency and addi-
tional delay.

. _ _ _

4? App Tr.162 68
""hom. enh respect to the indmdual views or . . tR AC) members. I want to emphewe that we -
our discovery request was not please tell us who wd whal == our discovery request was site us the docu-

- rnents that rorm the basis or the . . |R AC| conclusaons " App. Tr.123
,

4' App Tr,132. 838 41.'
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3. MditionalObservations

Although we need go no further to dispose of FEM A's appeal, we be-
lieve it useful to offer some general observations to assist the parties and

,

the Licensing Board in the event the issue of disclosure of the docu.
ments should reemerge.

In reaching its determination that the County had shown the requisite
need for the documents, the Licensing Board relied on five factors, as :
follows: i

i

(1) importance of the documents to the Suffolk County case; (2) the unavailabihty '

elsewhere of this information; (3) the philosophy of broad discovery under NRC '

rules of procedure; (4) our prior decision in the dispute between LILCO and New !
York State where we found that LILCO's need for the documents outweighed New '

York's claim of harm resulting from disclosure; and (5) the fact that in most cases
here. the authors of the documents in question are not subordmates of the persons
to whom the documents are addressed and therefore the possibility of any "chilhng
effect" of disclosure is lessened.*8

:

The Board properly began its inquiry with a reference to the importance j
of the documents and the likely availability elsewhere of information
equivalent to that contained in the documents. These are plainly key
considerations.*' But the Board's ar'alysis of these facters is somewhat
sketchy and, in our view, faulty.

To begin with, we do not share the Board's perspective regarding the
importance of the withheld documents. The Board indicated:.

We are most impressed with the fact that the FEM A R AC Report now constitutes
FEM A's Ondings for purposes of 10 C.F.R. t 50.47. In this regard, the R AC is clear-
1) distinguishable from lihal ACRS. Moreover, three members of the R AC mill
testify for FEMA. The FEM A testimony incorporates numerous references to the
R AC Report. Under these circumstances it would be unfair to deny the Count)
access to the underlying documents and processes by which the RAC Report
achiesed its Anal form.N

The Board appears to have been strongly influenced by the fact that the
R AC Report has b_ecome_part of the final testimony. But virtually all pre-
decisional material, like a good deal of privileged matter such as an attor-
ney's work product, are produced during an evolutionary process leading
up to, and may ultimately be incorporated into, the presentation of
some publicly available information such as testimony. To conclude that

'8 Memorandum and order at 4
** Ser leggert 4 hort, sutva. 542 F 2d at 659
MMemorandum and Order at 8
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mere incorporation 'of deliberative material into a final product demon-
strates a compelling need for the material would essentially render the

L privilege meaningless.si
11 is also important to place in perspective the significance of the

FEMA findings: First of all, it is the ultim2te institutional findings and
determinations by FEMA, not the predecisional opinions of various
members of the RAC, that are centrally important.52 Moreover, although
these findings constitute a rebuttable presumption under the Commis-
sion's regulations,si the applicant bear:: the ultimate burden of-

demonstrating that the emergency plans are satisfactory and, on the
basis of all the information submitted, the Licensing Board must be able
to conclude that the state of emergency preparedness provides
" reasonable assurance that adequate protective measures can and will be
taken in the event of a radiological emergency."H As we pointed out in
our Son Onofre opinion,

' ltlhe fact that a final FEM A finding is entitled to a rebuttable presumption does act
convert that agency into a decisionmalter in Commission hcensing proceedings.55

A failure by the four FEMA witnesses adequately to defend the FEMA
findings and determinations deprives them of whatever reliability, and
hence whatever presumptive efTect, they might otherwise have.

We also believe, contrary to the Licensing Board's suggestion and the
County's argument,* that the mere fact that all RAC members are not
subordinates of the persons to whom the documents are addressed is
not necessarily significant. The privilege protects both intra-agency and
inter-agency documents and may even extend to outside consultants to

-an agency,57 While there may be added reason to protect opinions given

t

Si suffolk also contends that the prnslege has been waned because FEM A has afrirmatively placed into ,

'
controversy the matters that mere the subject of its deleberahons suffolk cites no authority ror its
anerhon More important we believe its argument is a sariant of its more general asseruon that the i

deliberauve privilege rails simply because matters discussed uhimately evolve into some form of public ;
4presentanon.

"- 52 Cf. Soushern Calvornsa EJ< son Co. Isan onofre Nuclear Genersung station. Unas l and.J). _

. AlaB-717.17 NRC 346. 365-68 (1983) (collegial document requires sponsor ng w Lness who need not
be she author).
5310 C.F R. t 50 47(a)(2).
5* 10 C.F R t 50.47(a)(1).

' 55 San Onofer, surro, i1 NRC at 378-79. , -

% suffolk County Bnerat 1718.
57 Lead ladustres Ass'n s. OSr/A. 610 F.2d 10. 83 (2d Cst.1979). cums Sonne u. Devnd. 448 F.2d |067
1078 n.44 (D C. Cir.1971). Wu v. Nasenal Endon=carfor Humannes. 460 F.2d 1030.1032 ($th Cir.
1972). sert. drard. 410 U.s. 926 (1973).Cf. AasenolSmallS4sements Traffic Cog / creme. Inc. v. ICC.725

- F.2d 1442.1449 (D C. Cir.1984) (*lblecause . . consultants operate as the runctional equivalent or
regular stafr. they constnute agency insiders").
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by subordinates to their supervisors, the basic reason behind the privi-
lege - i.e., the encouragement of frank discussion in government deci-
sionmaking - can apply as well to non-FEMA RAC members and
consultants.

We are also concerned that the Board may have underestimated the
value of the free and candid exchange of ideas leading up to FEM A's
expert evaluation of emergency plans. Roger B. Kowieski, the chairman
of Region ll's RAC, states that

by releasins the R AC individual comments whsh are predecisional, my ability to
operate the Regional Assistance Committee mi!! be (severel) meakenedl. The R AC i
members, in fact, may be very reluctant to proside me with written material *hich
could be disclosed later at the ASLB hearing or other proceedings. Some of these I

comments may be sensitive in nature and their disclosure could have a negative j

impact on our relationship with the states, and local guernments and utshties.ss

Given the existence of the collaborative arrangement between the NRC
and FEMA - which presumes due regard for the other agency's respon-

;
sibilities - and FEMA's independent role with regard to offsite nuclear ;

emergency planning and response, we believe Mr. Kowieski's judgment
is entitled to t high degree of deference.

We nonetheless confess to some uneasiness over the blanket assertion
by FEMA that release of any or all portions of the thirty documents will
have a chilling effect on its operations. To begin with, it appears that
some material can be released once identifying details, such as the
names of the reviewers, are deleted." Certain of the documents,
moreover, were prepared by consultants who will now testify at the
hearings.- Although the fact that they are consultants does not render the
privilege inapplicable,. we find some merit in the Licensing Board's judg-
ment that the candor of their informal advice to FEMA during prepara-
tion of the FEMA findings may not be seriously affected by disclosure
of their original reports because they will be required to justify their
views during cross-examination. Should this issue reemerge, we believe
FEM A has some obligation to provide a more particularized explanation

____ of_ precisely.how release of. underlying documents will have a " chilling
effect" on the advice received from its non-FEM A members or
consultants.**

58 Memorandum in Suppon of FEM A's Appeal (May 21.1980 (affidaut of Roger B. Komteski ai 6L
S'Str App Tr. 87.
60The Licensing Board noted that the " chilling effect" en Fr.M A soperation as a result or disclosure of
th; %er' ring documents " mill be less ty.-i%w cases where me have preuously withheld discovery."
Memorandum and Order at 8. some elaboratu,n of this conclusion mould likemi e be helpful
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We can appreciate the Board's view, strongly endorsed on appeal by
the County, that FEMA documents should be ordered to be disclosed
because the County and the State of New York have been required to
disclose supposedly similar deliberative documents. But we do not share

. the Board's opinion that disclosure is warranted simply in the interest of
equity or fairness. Neither the County nor the State appealed from ear.
lier decisions ordering disclosure, so we must assume that they did not
believe that their governmental functions would be unduly impaired by
disclosure. FEMA takes a difTerent view and it is plainly entitled to press
that view. More importantly, each disclosure decision ultimately turns
on a careful weighing of the need for the information against the adverse
effect disclosure would likely produce. On earlier occasions, the Licens-
ing Board ordered some information released but refused to order disclo-
sure of other documents.6' While we strongly encourage FEM A to re-
evaluate its governmental needs with a view toward disclosing docu-
ments to the maximum extent feasible, we cannot conclude that the
determination by either Suffolk County or the State not to appeal the
Board's earlier decisions, or those decisions themselves, are tantamount
to a need sufficient to override FEM A's claim of privilege.

4. Conclusion
!

We emphasize the preliminary nature of our conclusion and the nar-
rowness of our holding. Upon deposition or cross-examination of the
sponsoring witnesses, or the review of documents voluntaiily releaseo,
it may appear that there are good and sufficient reasons to warrant
disclosure, stech as significant differences of opinion among members of
the RAC on important issues affecting the adequacy of LILCO's plan. It ,

may turn out that the sponsoring witnesses are unable to defend or ex-
plain adequately the underlying bases for FEMA's determinations or i

reveal that they have relied to an inordinate degree on the views of
others. In such circumstances (and, perhaps, in others), the County
may well be able to establish a sufficiently compelling need for the un- ,

derlying documents.
_ _ _ _ ____ _ _ _

i
,

!

63 Sec ror example. LBP 83-72,18 NRC 1221 (1983) and LBP 82-82.16 NRC 1144 fl982L

.
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- The Licensing Board's deci.cion is reversed and the case is remanded
with instructions to deny the County's motion for production of the re-
maining thirty documents.

It is so ORDERED.

FOR THE APPEAL BOARD
E

Barbara A.Tompkins
Secretary to the ;

Appeal Board .
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD
t

!

Administrative Judges:

Gary J. Edles, Chairrnan !

Dr. John H. Buck
Christine N. Kohl

in the Matter of Docket No. 50-289-SP !

(Management Phase)

METROPOLITAN EDISON COMPANY,
et al.

(Three Mile Island Nuclear
Station, Unit 1) June 19,1984

The Appeal Board denies the motion of an intervenor to reopen the
record in the management phase of this special proceeding. It finds that
the information on which the motion is predicated is insufficient to war-
rent reopening under thc well-established. three-part test for reopening '

a closed record.

RULES OF PRACTICE: FILING OF DOCUMENTS

The filing of a document in NRC licensing proceedings is deemed to
be complete as of the time of deposit of the document in the mail or
with a telegraph company.10 C.F.R. l 2.701(c).

RULES OF PRACTICE: REOPENING OF RECORD

The three-part test for reo,gning a closed record considers whether
(1) the motion is timely, (2) it addresses significant safety (or
environmental) issues, and (3) a different result might have been ,

i
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reached had the newly proffered material been considered initially. Paof-
ic Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and i

2), ALAB-598,1I NRC 876,879 (1980). *

ATOMIC ENERGY ACT: MATERIAL FALSE STATEMENT |

Under section 186a of the Atomic Energy Act, any license may be !
revoked for, among other things, any material false statement in the ap- |
plication or any statement of fact required under section 182 of the Act. I

42 U.S.C. j 2236a. This provision of the statute can be violated by omis- |
sion as well as by an affirmative statement. Virginia Electric and Power j

Co. (North Anna Power Station, Units 1 and 2), CLI-76-22, 4 NRC |
480, 489 (1976), affd sub nom. Virginia Electric and Power Co. v. NRC,
571 F.2d 1289 (4th Cir.1978).

RULES OF PRACTICE: RESPONSIBILITIES OF PARTIES

Adjudicatory boards have long required parties in proceedings before
!them to inform the boards and othcr parties of any new information that

is " relevant and material to the matters being adjudicated." DuAe Power
Co. (William B. McGuire Nuclear Station, Units 1 & 2), ALAB-143,6
AEC 623, 625 (1973). See also Tennessee Valley Authority (Browns
Ferry Nuclear Plant, Units 1,2 and 3), ALAB-677,15 NRC 1387,1394
(1982).

ATOMIC ENERGY ACT: MATERIAL FALSE STATEMENT

The term " material" in " material false statement" means material in
the traditional evidentiary sense - i.e., whether it is " capable of in-
fluencing a decisionmaker, not whether the statement would, in fact, |

have been relied on." North Anna, supra. 4 NRC at 487.

RULES OF PRACTICE: RESPONSIBILITIES OF PARTIES
_ _ . __.._____. _ _

in case a licensee or an applicant has a reasonable doubt concerning
the materiality ofinformation in relation to its Board Notification obliga-
tion or duties under section 186 of the Atomic Energy Act, supra, the in-
formation should be disclosed for the board to decide :ts true worth.
McGuire, supra, 6 AEC at 625 n.15; Consurners Power Co. (Midland
Plant, Units I and 2), ALAB-691,16 NRC 897, 914 (1982), review
declined, CL1-83-2,17 NRC 69 (1983).
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RULES OF PRACTICE: RESPONSIBILITIES OF PARTIES

Before submitting information as a Board Notincation or under section
186 of the Atomic Energy Act, supra, an applicant or a licensee generally
is entitled to a reasonable period of time for internal corporate review of
the documents under consideration. An obvious exception exists for
reports and the hke that could have an immediate effect on matters cur-
rently being pursued at hearing, or that disclose possible serious safety
or environmental problems requiring immediate attention. An applicant,

or a licensee is obliged to report the latter to the NRC staff without
delay, pursuant to myriad regulatory requirements. See, e.g.,10 C.F.R. '

'

{ 50.72.
,

ATOMIC ENERGY ACT: LICENSEE'S CHARACTER {
Deliberate planning by a licensee or an applicant to make a material i

false statement, even where not carried to fruition, would be evidence
of bad character. See Midland, CLI-83-2, supra,17 NRC at 70. A party,
however, has a right to assert a reasonable position in opposition to any i

claimed obligation. ,

APPEARANCES

Joanne Doroshow and Louise Bradford, Harrisburg, Pennsylvania, for
intervenor Three Mile Island Alert,Inc.

Ernest L. Blake. Jr., and Deborah B. Bauser, Washington, D.C., for
licensee Metropolitan Edison Company.

Mary E. Wagner for the Nuclear Regulatory Commission staff.

MEMORANDUM 'AND ORDER - - - - - - - -

On May 24,1984, we issued ALAB-772,19 NRC 1193, in which we
reopened the management phase of this proceeding and remanded to
the Licensing Board for further hearing on several speciGed issues,
including the adequacy oflicensee's training program. Subsequent to the
issuance of that decision, we received another motion to reopen from in-
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tervenor Three Mile Island Alers. Inc. (TMIA).' TMI A seeks reopening
on two grounds as a result of recently released reports by the NRC's
Office of Investigations (01): (1) alleged training irregularities by licen- *

see dating back to 1976, and (2) licensee's alleged failure to provide to .

the NRC staff, the Commission, and this Board, in a timely fashion, two
reports on its management by outside consulting firms. TMIA contends

'that both 01 reports raise serious questions about the integrity oflicen-
see's management. Licensee and the NRC staff oppose the motion.

For the reasons explained below, we deny the motion to reopen.
t

!

I. BACKGROUND |

The 01 investigation of the alleged training irregularities was an out-
growth of the stafTs^ review of the record in the post-TMI-2 accident liti-
gation between licensee's parent corporation and the manufacturer of -

the TMI reactors, Babcock & Wilcox (B&W). See General Public Uri/iries !
Corp r. ' Babcock & Wilcox Co., No. 80-CIV-1683 (S.D.N.Y. filed March I

25, l'il')) ("Bd W trial"}. One of the documents in that record was a i
;1976 me.~orandum written by the former Supervisor of Training at

TMI, Alexis Ts.ggaris, to other licensee officials. The memorandum dis-
cussed a number of problems with licensee's requalification training pro-
gram for licensed operators and suggested that the company was in viola-
tion of NRC training regulations. After discovery last year of this memo-
randum in the BalV trial record,01 was requested to investigate the
matter further. That investigation was recently terminated and resulted
in Report No. Q-184-004, which is the basis for TMIA's motion to
reopen cn the training issue. After interviewing the principal licensee
managers involved in training at the time of the memorandum and
shortly afterward (many of whom are no longer employed by licensee !
GPU Nuclear), O! reported: j

'

This insestigation has not produced any information to indicate that the TS AG-
G ARIS memorandum was in reference to actual conditions of noncompliance with

_aryJequirements of the requahfication program. nor was there any testimony to in- ____,

dicate that the licensee millfully concealed information concerning noncompliances
from the NRC. Additionally, an NRC Region I inspection performed within sescral ,

months of the TSAGGARIS memorandum did not identify any mstances of non-
compliance which should have been reported.

ITMI A's motson was actually served land thus riled) on May 23. berore the issuance or ALAB-772
Ser 10 C.F.R.t 2.701tc). Thus. we have jurisdiction over the rnotion to reopen
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01 Report No. Q-1-84 004 at 6. 01 therefore terminated its

investigation. The report and underlying documents were served on the
parties and us last month.

With respect to the two consultants' reports, in 1982 licensee request-
ed Basic Energy Technology AAsociates, Inc. (BETA), to examine man-
power utilization and expenditures at its TMI and Oyster Creek nuclear
facilities. Licensee also requested Rohrer, Hibler & Replogie, Inc.
(RHR), to assess operator attitudes at these same facilities. BETA
issued i's report, "A Review of Current and Projected Expenditures and
Manpower Utilization for GPU Nuclear Corporation," on February 28,
1983, and RHR issued " Priority Concerns of Licensed Nuclear Operators
at TMI and Oyster Creek and Suggested Action Steps" on March 15,
1983. At an April 1983 meeting with NRC regional personnel, Henry
Hukill, Director of TMI-1, mentioned both reports as examples of posi- !

tive steps licensee had taken to improve the management of TMI 1. In j
response to the request of regional staff, Hukill provided copies of the j
two reports. Per Hukill's request, the reports were returned. A subse- ~

quent regional staff request fcr the reports was honored as well, under ;

the same condition - that they be returned when review was completed. :
'In May 1983 during conference calls among regional and headquarters

NRC staff (including legal counsel) and licensee officials and counsel,
the NRC staff for the first time raised questions concerning the relevan-
cy and materiality of the reports and licensee's corresponding obligation
to make them pub!ic through the Board Notification process. Staff coun-
sel urged that the documents be submitted to the parties in this proceed-
ing and to us. But both licensee's management and counsel expressed
reluctance in making the documents public. They asserted that the
reports were not material to the matters under litigation and that they
feared misinterpretation of them. Within a few days, however, licensee '

served the reports, along with letters from BETA and RHR clarifying
the intended purpose of each.

Subsequently, the NRC's Director of Nuclear Reactor Regulation
(NRR) requested the Executive Legal Director (ELD) to provide a legal
opinion on licensee's obligation to disclose _the reports._The_ ELD _
conc!uded that licensee could "be considered to have failed to meet its
duty to make Board notifications and its obligations undct section 186
[of the Atomic Energy Act. 42 U.S.C. f 2236, prohibiting material false
statements to the agency] by fail;ng to provide the BETA and RHR
reports in a more timely fashion." Memorandum from Guy H.
Cunningham,111, to Harold R. Denton (June 14, 1983), attached to
Memorandum from William J. Dircks to the Commission (June 22,

.
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1933).2 Consequently,01 was asked to investigate this matter further. In
the report for Case No. 1-83-013,01 found no deliberate attempt or con-
scious decision by licensee to withhold the BETA and RHR reports from
the NRC. 01 noted, however, that licensee officials remain confused
concerning their obligations in tilis regard and that the responsibility for
making such a decisions within licensee's management structure is not
clear. OI Report No. 1-83-013 at 4.

We have previously touched on both of the matters on which TMIA
seeks reopening. TMIA carlier sought to reopen this record on, among
other things, unspecified disclosures in the BdW trial record and the
timeliness of licensee's disclosure of the BETA and RHR reports. In i

ALAB-738, supra note 2,18 NRC at 197, we denied those n'equests,
Inoting that it was premature to reopen the record on those items before

the investigation of each was completed. We also noted that, when they
were completed, TMIA could seek again to satisfy the requirements for ,

reopening the record. TMIA has accepted that invitation through the
filing now before us.

I

II. DISCUSSION |

As we have had so much occasion to do lately, we set forth the three-
part test for reopening a closed record:

(1) is the motion timely? (2) Does it address significant safety (or ensironmental)
issues? (3) Mtsht a different result hase been reached had the newl) proffered
material been considered initiall> ?

Pacife Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units
I and 2), ALAB-598.1I NRC 876,879 (1980). Our focus here is on the !

last two criteria, the significance and outcome-determinative effect of *

the new information.) ,

h

i

- -- - J in oppoung TM1A's motion here. the staff acknowledges its prior legal opmeon in this resard. but ,

argues that hcensee's acuons mere noi miliful and thus do not reflect negativel) on its integnt) The
stafTS carher legal opimon is all the more cunous m light of its own conunuing problem in submitting
Board Notificanons on a timely basis For emample. me recently recened Board Notirecation BN 84-109
Uune 5.1984). concerning the findmss of a let) 1983 mspection ofTMI.

We are also cunous as to the status of the inquar) .nto the timelmess of hcensee's disclosure of the
_

Faegre & Benson Report. See Memorandum from witham J. Dircks to the Commission Uune 29.
1983) attached to Letter froer. Jack R. Goldberg to Appeal Board Ouly 12.1983L ALAB-738.18 NRC
177,197 n.38 (1983).
3 Licensee contests the timchness of TMIA's monon msofar as it seeks reopening on trainms. pomung

out that some of the documents to which TMI A (and of Report No. Q-184-004) refers have been pub-
licly available for some ume. The motion. however. is clearly tied to the recently released of report. as

(Contmurd)
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A. Training Irregularities

The 01 report and supporting documents show what, by this time,
should not be news to anyone - that there were significant
shortcomir.gs, to say the least, ;n licensee's training program before the
1979 TMI-2 accident. Indeed, a fundamental assumption underlying the
Commission's TMI-I shutdown order and this entire proceeding was
that training, among other things, required special attention and
improvement. See CLI 79-8,10 NRC 141,144-45 (1979); CLI-80-5,11
NRC 408 (1980). Thus, the adeq, lacy oflicensee's training program con-
sumed an enormous amount of hearing time below. See ALAB-772,
supra,19 NRC at 1208. That inquiry, however, was directed primarily to
post-accident improvements in that program, with a view toward
determining licensee's ability to operate TMI l safely in the future,
should restart be authorized. This proceeding was not instituted to pro-
vide a forum in which to litigate directly all possible errors of the past. f
Id. at 1206 n.7,1212 n.15. '

The "new" information discussed in TMIA's motion and the 01
report simply provides additional support for one of the underlying as-
sumptions of this proceeding. It is reduridant and, as such, its signifi- *

cance is questionable.' It follows that it would r ot have likely affected
the Licensing Board's decision on training - or, for that matter, ours in
ALAB-772 - in any significant respect.

To the extent that anything revealed by the 01 investigation might be
construed as shedding new light on the adequacy of licensee's existing
training program, we have already reopened the record on that score.
Such matters can be pursued in accordance with the hearing we have
outlined in ALAB-772, supra,19 NRC at 1233-39. Insofar as the infor-
mation contained in the 01 investigation report may indicate possible
violations of NRC training regulations before the TMI-2 accident, that
would be an enforcement matter, which, as noted above is beyond the
scope of this particular proceeding.

_- _ . - - - - - - . _ - . . . - - -

we suggested was appropiate m ALAB-738, supra.18 NRC at 197. In that circumstante, me cannot da-
miss TMI A's motion as untimety. Neither hcensee nor the stair challenges the timeliness of the motion
with respect lo the BETA and RHR reports.
* Among the matters revealed by the of investigauor. mere that classroom sitendance was often poor,

there was inordmate delay in returnmg makeup matenal, and too httle time was actually spent m the
control room ol Report No. Q 1-84-004 at 1. T he hearms before the Special Master shomed that similar
proMems continued after the accident. See gescrolly LBP-82 348,15 NRC 918.1014 20 (11238 251)
(1982); LBP-82 56.16 NRC 281. 355-66 (1123212351) (1982).
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B. The BETA and RHR Reports

11 is important at the outset to stress what the precise issue is in this
regard. TMIA does not argue that this proceeding be reopened on the
basis of the substantive content of the BETA and RHR reports. Indeed,
in ALAB-738, supra,18 NRC at 198-99, we addressed that very issue.

'Given the hmitations in both reports las discussed above in ALAB.7381 and -
more important - the fact that the ground covered therein (including the
criticisms) was well traversed at the hearing below, we are unable to conclude that 9

any cf the matter called to our attention might have made a differacce in the Licens- i

ing Board's decision. Further, we would not want to discourage ..iy licensee from j
undertaking such reviews ofits management and operations (and disclosing their |
results) for tear of reopening a closed record. Our perusal of trie BETA Report,iri |
particular, snows it to be an extremely useful document, upon which heensee can !
rely to improve its operation overall.

There is no basis provided here for us to alter that view. !

Instead, TMIA contends that licensee's failure to submit the BETA
and RHR reports earlier and without reluctance shows a lack ofintegrity
on the part oflicensee's management. The necessary predicate of such a '

conclusion, however, is that licensee was legally obligated to release the
materials more promptly and " voluntarily" than it, in fact, did. We are
unable to reach such a conclusion on the facts of this case.

This legal obligation, as pertinent here, could arise from two sources.
First, section 186a of the Atomic Energy Act provides:

Any license may be resoked for any material false statement in ?he apphcatior. or
any statement of fact required under section 182, or because of conditions revealed
by such application or statement of fact or any report. record. or inspection or other
means which would warrant the Commission to refuse to grant a license on an ori8i-
nal application. , -

42 U.S.C. f 2236a. In Virginia Electric and Power Co. (North Anna Power
Station, Units 1 and 2), CLI-76-22, 4 NRC 480, 489 (1976), affd sub
nom. Virginia Electric and Power Co. v. NRC, 571 Y 2d 1289 (4th Cir.
1978)..the Commission held that this provision of the statute could be _ _ _ _

violated by omission as well as by an affirmative statement.' Second, we
have long required parties to our proceedings to inform the adjudicatory
boards and other parties of any new information that is " relevant and

~ ~ materia! to the matters being adjudicated." Duke Power Co. (William B.

5 The Commission recently released a pokey statement, however. in which it announced that it is
reconsiderms its eacher views on wh.s constitutes a maienal raise statement. 49 Fed Reg 858).8584
(1984).
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McGuire Nuclear Station, Units 1 & 2), ALAB-143, 6 AEC 623, 625
(1973). See also Tennessee Valley Authority (Browns Ferry Nuclear i

Plant, Units 1,2 and 3), ALAB-677,15 NRC 1387,1394 (1982),6
There can be little doubt that both the BETA and RHR reports are of .

some relevance to the broad issue of licensee's management
competence, as explored in this proceeding, See ALAB-772, supra,19
NRC at 1202-06. The BETA report considered licensee's management
in many of the same areas as did the hearing below (e.g., maintenance),
although from an efficiency, rather than a safety, perspective. The RHR

.

i

report took up the matter of operator attitudes, an issue that arose partic- I

ularly in the reopened hearing on cheating.
In North Anna, supra, 4 NRC at 487, the Commission defined ,

" material" in the traditional evidentiary sense - i.e., whether it is |
" capable of influencing a decisionmaker, not whether the statement |
would, in fact, have been relied on." Wiiether either the BETA or RHR |

report can be properly characterized as material evidence is a question |
not readily answered.' In such cases of reasonable doubt, however, we j

have held - with regard to both the Board Notification obligation and I

section 186 - that the information should be disclosed for the board to j

decide its true worth. McGuire, supra. 6 AEC at 625 n.15; Midland,
ALAB-691, supra note 6,16 NRC at 914.

Thus, even though licensee disputed staff counsel's claim that the
material should be submitted via a Board Notification, the proper course
was to disclose the reports. That is exactly what licensee did, within a
matter of days from being confronted squarely with the issue by the
staff. The question then is whether licensee's expressed reluctance to do

6 We recognize that, with respect to issues in adjudication, there esists some overlap m these
obhganons, inasmuch as both focus on the matenahty of the new mformation. A review of our case
precedents, however, shows that the " Board Notificauon obhgation" of an apphcant or a hcensee seems
to pertam more to matters that could afTect the course of the ling.. tion. such as . change in the hcense
apphcation or an esent that would moot or resolve some issue. secuon 186a. on the othr.r hand, is more
often invoked with regard to previously undisclosed information that appears to ratsc t actious safety or
enstronmental quesuon, contrary to an opphcani s or a hcensee's anterest. Compare McGure, supra'

(modiGcation of apphcant's quahty assurance organization). and Sm=a3 TerryJsures (modiGcation of
apphcation to store low level radioactive waste), with North Anas. supra (discovery of new seismsc
information), and Parvsr Gas and Electrac Co. (Diablo Canyon Nuclear Power Plant. Units i A 2),
CLI 82-1,15 NRC 225 (1982) (statements concernmg independence of consultant performing seismic
reverincanon program). See gearrelly Consumers Powr Co. (Midland Pirst, Units I and 2), ALAB-691,
16 NRC 897,912-13 (1982), renrw decleard. CLI-852,17 NRC 69 (1983), DuAe Power Co. (Catawba
Nuclear stat on, Unats I and 2), ALAB-355,4 NRC 397,406 n.26 (1976).

7 Both reports perhaps might have been " capable" ofinfluencmg the Licensing Board to some degree
at an ese:y stage of Llis proceedmg But by the ume the reports came mto existence, much of the signan-
cant information contamed m them, as we noted above m ALAB-738. was similar to or duphcauve of '

that already generated in the hearing record The reports were also hmited in scope. See ALAB-738,
supra.18 NRC at 198
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B. The BETA and RIIR Reports

it is important at the outset to stress what the precise issue is in this
regard. TMIA does not argue that this proceeding be reopened on the
basis of the substantive content of the BETA and RHR reports. Indeed,
in ALAB-738, supra,18 NRC at 198-99, we addressed that very issue.

!

Given the limitations in both reports Iss discussed above in ALAB-738) and - i

more important - the fact that the ground covered therein (including the
criticisms) was well traversed at the hearing below, we are unable to conclude that
any of the matter called to our attention might have made a difTerence in ihe Licens-
ing Board's decision. Further, we would not want to discourage any hcensee from
undertaking such reviews of its management and operations (and disclosing their
results) for fear of reopening a closed record. Our perusal of the BETA Report,in
particular, shows it to be an extremely useful document upon which heensee can
rely to improve its operation overaf..

There is no basis provided here for us to alter that view.
Instead, TMIA contends that licensee's failure to submit the BETA

and RHR reports earlier and without reluctance shows a lack ofintegrity ,

on the part oflicensee's management. The necessary predicate of such a j

conclusion, however, is that licensee was legally obligated to release the i
'

materials more promptly and " voluntarily" than it, in fact, did. We are
unable to reach such a conclusion on the facts of this case.

'
This legal obligation, as pertinent here, could arise from two sources. 1

First, section 186a of the Atomic Energy Act provides:

Any license may be rewked for any material false statement in the apphcation or
any statement of fact required under section 182. or because of conditions revealed
by such apphcation or statement of fact or any report, reccrd. or inspection or other
means which would warrant the Commission to refuse to grant a license on an origi- ;

nal application. p

'

42 U.S.C. 2236a. In l'irginia Electric and Power Co. (North Anna Power
Station, Units I and 2), CLI-76-22,4 NRC 480,489 (1976), affd sub
nom. Virginia Electric and Power Co. v. NRC, S71 F.2d 1289 (4th Cir. >

___ _ _ .____.J978), the Commission held that this provision of the statute could be __

violated by omission as well as by an aflirmative statement.5 Second, we
have long required parties to our proceedings to inform the adjudicatory
boards and other parties of any new information that is " relevant and
material to the matters being adjudicated." Duke Power Co. (William B.

5 The Corrmission recently released a pohey statement. however. in which it announced that it is
reconsidenng its carher views on what constitutes a matenal false statement. 49 Fed. Reg. 8583.8584
(1964L

1357



w -

a

McGuire Nuclear Station, Units 1 & 2), ALAB-143, 6 AEC 623, 625
(1973). See also Tennes:ee Valley Authority (Browns Ferry Nuclear
Plant, Units 1,2 and 3), ALAB-677,15 NRC 1387,1394 (1982).*

There can be little doubt that both the BETA and RHR reports are of
some relevance to the broad issue of licensee's management
competence, as explored in this proceeding. See ALAB-772, supra, ;9
NRC at 1202-06. The BETA report considered licensee's management
in many of the same areas as did the hearing below (e.g., maintenance),

;

although from an efTiciency, rather than a safety, perspective. The RHR
report took up the matter of operator attitudes, an issue that arose partic- ,

ularly in the reopened hearing on cheating. j
In North Anna, supra, 4 NRC at 487, the Commi sion defined

,

" material" in the traditional evidentiary sense - i.e whether it is |

" capable of influencing a decisionmaker, not whethe. the statement |
would, in fact, have been relied on." Whether either the BETA or RHR
report can be properly characterized as material evidence is a question
not readily answered.' In such cases of reasonable doubt, however, we |
have held - with regard to both the Board Notification obligation and f

section 186 - that the information should be disclosed for the board to f
decide its true worth. McGuire, supra, 6 AEC at 625 n.15; Midland, '

ALAB-691, supra note 6,16 NRC at 914.
Thus, even though licensee disputed staff counsel's claim that the

material should be submitted via a Board Notitication, the proper course
was to disclose the reports. That is exactly what licensee did, within a
matter of days from being confronted squarely with the issue by the
staff. The question then is whether licensee's expressed reluctance to do

* We recognize that, with respect to issues in adjudicahon. there esists some overlap in these
obhgahons. anasmuch as both focus on the maternahty of the new information. A reuem of our case
precedents, homever. shows that the " Board Notificahon obhgauon" of an apphcant or a hcensee seems
to pertam more to matters that could affect the course or the htigation, such as a change in the lace tse
apphcauon or an event that would moot or resolve some issue. section 186a on the other hand. is mur
often invoked with regard to preuously undisclosed information that appears to raise a serious safety a
environmental queshon, contrary to an apphcant's or a hctnsee's interest. Compeer McGuar, supra
(modificanon of apphcant's quahty assurance organization), and BronnJ Terrv supra -(modificauon of
apphcation to store low level radioactive maste). with North Asas. sapro tdiscovery of nem seismic
information). ar.d Payr Gas and Elecrrse Co. (Diablo Canyon Nuclear Power Plant. Units 1 & 2s.
CLI-821.15 NRC 225 (1982) (statements concerning independence of consultant performing seismic
reve:ification program). see rearratty Consumers Powr Co. (Midland Plant. Uruts I and 2). ALAB-491
16 NRC 897,91213 (1982), irrarm declard. CLI-83-2.17 NRC 69 (1983h Dde fewer Co. (Catawon
Nuclev 5tation. Units I and 2). ALAB-355. 4 NRC 397. 406 n.26 (1976L
7 Both reports perhaps might have been " capable" ofinfluenemg the Licensing Board to some degree

at an early stage of this proceedmg. But by the time the reports came mio custence, much of the signife-
cant informauen contamed in them, as me noted above m ALAB.738, was similar to or duphcauve of
: hat already generated m the hearing record. The reports were also hmited in scope. see AL AB-738
supra.18 NRC at |98.
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so and failure to provide the reports even earlier constitute culpatie ,

conduct. We think not. !

i ( As to' th'e latter point, an applicant or a licensee is entitled to a rea- |

sonable period of time for internal corporate review of documents like ;

reports prepared by outside consultants.8 Indeed, it is during such time :
that an applicant or a licensee should also review the document in the -|
context of its repotting responsibilities. The time during which licensee |
reviewed the RHR and rather comprehensive BETA reports, before any i

~

' mention or disclosure of them to the NRC, is in our view such a rea- |
sonable time.' :

We a'.to believe that an applicant or a licensee - indeed, any party - |
~ has a right to assert a reasonable position as to any claimed obligation - )
including th'e disclosure of ostensibly material information. Nothing in j

' the 01 report or its underlying documents gives us a reasonable basis !

upon which to doubt licensee's motives in openly resisting for a limited
time the full public disclosure of the BETA and RHR reports. See
Midland, CLI-83-2, supra note 6,17 NRC at 70 (deliberate planning to
make material false statement, even where not carrica to fruition, would
be evidence of bad character) Licensee explained its reluctance to the
staff but eventually and promptly (by any standard) disclosed the
material. The fact that licensee may still disagree in principle as to the .

>

scope of its obligation to disclose cannot reasonably outweigh licensee's !
actions here. Nor should it be overlooked that it was the current Direc-
tor of TMI I who initially and voluntarily revealed the documents' exis- !

tence to NRC regional personnel.
This situation bears a strong resemblance to that confronting the Com-

mission in United Storer Department of Energy (Clinch River Breeder
Reactor Plant), CLI-8242,16 NRC 405 (1982). There the Commission

: stated: {
t

the Appheants on May 9,1977 informed the staff of their obje:tions with regard to
providing the information and the format of the resportse; that the staff in a May +

27,1977 letter to the Applicants adhered to its position on the need for information j
and for it to be in the fortnat requested; and that eventually the Apphcants provided

_

the answers to the staff's questions.
_ _ _ _

i

.
8 The obvious exceptions are ror reports and the I;ke that could hase an immediate efrect on matters

- - - - - - --- , currently being pursued at heanns, or that discione possble senous sarety or environmental problems
requinns immediate attention. An apphcant or a l>censee is othsed to report the latter to the NRC stafr
without delay, pursuant to mynad regulatory requirements Sec. e.g.10 C.F.R. { $0.72.
9 We note ofs r.1 ding that licensee remains conrused as to its responsibihues in this regard. See of

Report No. 1-83 013 at 4. To avoid wch problems in the rut ire. we urge hcensee to estabhsh some
means ror inhouse review or similar reports and studies ror reportability, perhaps eithin its law i
department.

.

i
:
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These documents demonstrate that there is no foundation for Peuteners' allega.
tion that the Applicants intended to conceal information. Rather, the documents
show that the Appleants objected to, but finally acceded to, the NRC's request for

,

information ano the requested format. We find nothing here that warrants further )
inquiry or other action.

Id. at 408 (footnotes omitted). We believe that the same reasoning per-
tains here. We therefore find no improper action by licensee with regard
to the reporting of the EETA and RHR studies and, accordingly, no I

Ibasis for reopening the record on that count.

TMIA's motion to reopen the record on (1) licensee's past training |
irregularities, and (2) the timeliness of licensee's submission of the 1

BETA and RHR reports, is denied.88 I

It is so ORDERED.
.

FOR THE APPEAL BOARD
,

C. Jean Shoemaker
Secretary to the

Appeal Board

. . _ _ _ _ _ _ __

10TMIA complains about the adequacy of the Oi investigauons. Given the bases for our denial of the
motsn, however, the adequacy seines of those invwougabons es not a controlling factor.

I
i
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UNITED STATES OF AMERICA !

NUCLEAR HEGULATORY COMMISSION j
|

!

ATOMIC SAFETY AND LICENSING APPEAL BOARD !

Administrative Judges:

Thomas S. Moore, Chairman
Dr. John N. Buck

Dr. W. Reed Johnson
i

in the Matter of Docket Nos. 50-275 OL
50 323-OL .

PACIFIC GAS AND ELECTRIC
COMPANY

(Diablo Canyon Nuclear Power
Plant, Units 1 and 2) J ene 28,1984

Determining that the standards to reopen the record have not been
satisfied, the Appeal Board denics the motions of joint intervenors to
reopen the record in this operating license proceeding on the issues of
design quality assurance, construction quality assurance, and the appli-
cant's character and competerice to operate the Diablo Canyon facility.

RULES OF PRACTICE: REOPENING OF RECORD
'~- ~ ~ ~ ~~

The proponent of a motion to reopen a closed record must satisfy a
~ ~ ~ - ~ ~ - ~ ~ ~ ~ ~

three part test: the motion must be timely, addressed to a significant
safety or environmental issue, and establish that a different result would
have teen reached initially had the material submitted in support of the
motion been considered. Pacific Gas and Electric Co. (Diablo Canyon
Nuclear Power Plant, Units 1 and 2), ALAB-756,18 NRC 1340,1344
(1983). See also Vermont Yankee Nuclear Power Corp. (Vermont Yankee
Nuclear Power Station), ALAB-138, 6 AEC 520, 523 (1973); Georgia
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Power Co. (Alvin W. Vogtle Nuclear Plant, Units I and 2), ALAB 291,
2 NRC 404, 409 (l975); Northern Indiana Public Service Co. (Bailly
Generating Station, Nuclear 1), ALAB-227,8 AEC 416,418 (1974).

RULES OF PRACTICE: REOPENING OF RECORD
(TIMELINESS)

For a reopening motion to be timely presented, the movant must
show that the issue sought to be raised could not have been raised
earlier. Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear
Power Station), ALAB-138,6 AEC 520,523 (1973). See Derroir Edison

~Co. (Enrico Fermi Atomic Power Plant, Unit 2), ALAB-707,16 NRC
1760,1764-65 (1982).

RULES OF PRACTICE: REOPENING OF RECORD
(SIGNIFICANT SAFETY ISSUE)

In order for new evidence of asserted (design or construction) quality
assurance deficiencies to raise a significant safety issce for the purpose
of reopening a record, the evidence must establish that uncorrected
errors endanger safe plant operation, or that there has been a breakdown
of the quality assurance program rufficient to raise legitimate doubt as to
the plant's capability of being operated safely. Diablo Canyon.
ALAB 756, supra,18 NRC at 1345.

RULES OF PRACTICE: REOPENING OF RECORD
(SPECIFICITY)

At a minimum, the new material in support of a motion to reopen
must be set forth with a degree of particularity in excess of the basis and
specificity requirements contained in 10 C.F.R. 2.714(b) for admissible
contentions.

RULES OF PRACTICE: REOPENING OF_ RECORD
(DETERMINATIVE EFFECT OF EVIDENCE)

To satisfy the requirement that new evidence must be capable of af-
fecting a previous decision, the proponent of a motion to reopen must
submit evidence that is relevant, material, and reliable in support of the
motion. Embodied in this requirement is the notion that evidence pre-
sented in affidavit form must be given by competent individuals with
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knowledge of the facts or by experts in the disciplines appropriate to the
issues raised. .

!
:

RULES OF PRACTICE- REOPENING OF RECORD (NATURE !'
OF SUPPORTING EVIDENCE)

Because the competence (or even the existence) of unidentiGed indi-
viduals it impossible to determine, statements of anonymous persons -
so-called anonymous afDdavits - cannot be considered as evidence to
support a motion to reopen a closed record.

APPEARANCES

Joel R. Reynolds, John R. Phillips and Eric Hrvian, Los Angeles,
California, and David S. Fleischaker, Oklahoma City,

Oklahoma, for the San Luis Obispo Mothers for Peace, et al.,
joint intervenors.

!

Robert Ohlback, Philip A. Crane, Jr., Richard F. Locke and Dan G. '

Lubbock, San Francisco, California, and Arthur C. Gehr, Eruce
Norton and Thomas A. Scarduzio, Jr., Phoenix, Arizona, for .

'
Pacinc Gas and Electric Company, applicant.

Joseph Rutberg, Henry J. McGurren and Lawrence J. Chandler, for
the Nuclear Regulatory Commission stalT.

!

MEMORANDUM AND ORDER i

i

i
1. On March 20,1984, we issued ALAB-763 containing our Gndings ;

of fact and conclusions oflaw with respect to the adequacy of the appli- i

-- cant's current design quality assurance program and the sufGciency_of its
'

design verification efforts to establish the efficacy of the design of the
Diablo Canyon facihty.' The operating license proceeding had been re-
opened on the motion of the joint intervenors,2 and the trial of the

I 19 NRC $71.
2 n addition. the Governor of Cahrnrnia Gled a motion to reopen the record on the issue of the adequa-i

cy of the apphcant's design quahty assurance program and that motion was also granted
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issues involved consumed fifteen hearing days. In ALAB-163, we
concluded that

|tihe applicant's verification efforts provide adequate confidence that the Unit I
safety-related structures, systems and components are designed to perform satisfac.
torily in service and that any significant design deficiencies in that facihty resulting ,

from defects in the applicant's dasign quality assurance program have been
remedied. Accordingly, we conclude that there is reasonable assurance that the
facility can be operated without endangering the health and safety of the pubhc. As
a result, the license authorization previously granted . . remains in effect . .3

Previously in ALAB-756, issued December 19,1983,* we detailed the
reasons underlying our earlier order denying, after four days of hearing,
the joint intervenors' motion to reopen the record on the issue of the as-
serted inadequacy of the applicant's construction quality assurance
program.5 in denying that motion, we found that the joint intervenors i

had failed to present new evidence of a significant safety issue.' j
We now have before us two additional motions of thejoint intervenors ;

to reopen the record in the Diablo Canyon operating license proceeding. i

The first, filed February 14,1984, again seeks to reopen on the issue of !
the adequacy of the applicant's design quality assurance program.' The
second, filed February 22,1984, seeks to reopen on the issues of the ad-
equacy of the applicant's construction quality assurance program and the
applicant's character and competence. Both motions are accompanied by
the affidavits of several individuals currently working, or previously
employed, at the Diablo Canyon facility. The aflidavits and supplemen-
tary documentary exhibits fill hundreds of pages and set forth, by the
joint intervenors' count, some 200 charges of purported inadequacies in ;

the design, construction, or quality assurance practices at the plant.

3 9 NRC aI 619. i1

* 18 NRC lla0.
5 $,, order of October 24.1983 (unpublishedL

- 6 ALAS-756. sape.18 hRC at 1354-55.----
7The pmt intervenors' motion is phrased in the ahernatne They first endea,or to augment the ess.

dent.ary heanns record or the reopened des 4sn quahty assurance proceedmg meth the matenals accom-
- panying the motion. Alternatively. they seek to reopen the record ror further hearms The jomt interse-
nors attempt to augment the heanns recced based on a colloquy beteten apphcant's counsel and us at
the end of the evidentiary heanns concernmg the formal closms of the record Ser Tr. D.3246. They
have misapprehended the import of those remarks. Our comment was miended to accommodate. as a
matter or admimstrative contemence. such matters as a party's belated motion to admit an exhibit that
had been marked for identification at trial but, through an oversight had not been moved into
evidence. we did not (and could not properly) provide for the wholesale augmentation of the evidenti-
ary record now sought ty the pmt miervenors. supplementmg the record with the materials profrered
by the Joint intervenors would require. at a minimun. the consent of all rarties. Accordingly, the
motion to augment the record is demed and we shall treat the motion solely as one to reopen the record.
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Further, the joint intervenors supplemented each reopening motion
with additional material after the motions were filed,8

The applicant and the NRC staff filed lengthy responses opposing
both reopening motions.' The responses contain numerous detailed af-
fidavits and voluminous documentary materials addressing the allega-
tions in the joint intervenors' filings. Thereafter, the joint intervenors
filed a reply to the applicant's response to the motion concerning design
quality assurance,l' and then filed a second supplement to that motion"
to which both the applicant and the staff responded." By order of May ,

23,1984, we provided the joint intervenors with an opportunity to reply ,

to the applicant's and the staff's final responses to both motions." The ,

ordar stated that any reply must be accompanied by the affidavits of t

qualified individuals and clearly establish, for the matters raised by the |
joint intervenors' filings, why the responses of the applicant and the
staff are insufficient. It also indicated that the joint intervenors must i

demonstrate the significance to plant safety of their assertions as well as
identify each remaining issue of disputed material fact with regard to
their charges. The joint intervenors filed their reply on June 12.

2. Our earlier decision denying joint intervenors' motion to reopen
the record on the issue of the adequacy of the applicant's construction
quality assurance program reiterated the three pronged standard the |
proponent of a reopening motion must satisfy:

"[tlhe motiori must be both tirrely presented and addressed to a significant safety
or environmental issue. Vermont ronAcc Nuclear Power Corp. (Vermont Yankee
Nuclear Power Station), ALAB 138,6 AEC 520,523 (1973); . Georraa Power Co.
(Alvin W Vogtle Nuclear Piant, Units 1 and 2), AL AB 291,2 NRC 404,409

8 See Joint Intervenors' supplement to February 14, 1994 Motion tc Augment or,in the Ahernative,
to Reopen the Record \ March I,1984); Joint intervenors' supplement to February 22,1984 Motion to
Reopen the Record on the issues of Construction Quahiy Assurance and Ltcensee Character and
Competence (March 3,1984).
'See Pacific Gas a:.3 Electric Company's Answer in opposition to Joint Iniervenors' Motion to Aug-

ment or,in the Alternative, to Reopen the Record (March t,1984); NRC stafTs Answer to Joint Inter-
venors' Motion to Augment or, in the Alternative, to Roopen the Record IMarch 15, 1984), Pacir.c
Gas and Electnc Company's Answer in Opposition to Joint intervenors' Mouon to Reopen the Record

~ ~ '~ ~~ ~ ~ ~

on the issue of Construction Quahty Assurance and Licensee Character and Competence (March 19,
1984); NRC stafTs Answer to Jomt Intervenors' Motion to Reopen the Record on Construction Quahty
Assurarce and Licensee Character and Competence ( Apnl ll,1984).
10 See Joint Intervenors' Reply to Answer or Pacific Gas and Electne Company to Motion to Augment
or,in the Alternative, to Reopen the Record (March IS,1984).
Il See Joint intervenors' supplement to Motion to Augment or, in the Ahernative, to Reopen the
Record ( Apnl 6, l984).
U See Answer of Pacific Gas and Electric Company to Joint Intervenors' Supp6ement to Motion to Aug-
ment or,in the Alternative, to Reopen the Record ( Apnl 23,1984); NRC stafr Response to Jomt Inter.
venors' supplement to Motion to Augment, or in the Alternative, to Reopen the Record (April 25,
1984).
33 See order of May 23,1984 (ucpubbshed).
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(1975). Beyond that, it must be estabhshed that 'a difrcrent result would have been
reached initiall> had [the material submitted in support of the motion) been

| considered.' Northern Indiana Pubhc Senice Co (Bailly Generating Station,
Nuclear l). ALAB-227,8 AEC 416,418 (1974)."I'

I We previously have held that, for a reopening motion to be timely
presented, the movant must show that the issue sought to be raised
could not have been raised earlier.15 In ALAB-756, we highlighted what
constitutes a "significant safety issue" for motions predicated on asserted
deficiercies in a construction quality assurance program. We stated '

there that

perfection in plant constrtn tion and the facility . . quality assurance program is not
a precondition for a heense under either the Atomic Energy Act or the Commis-
sion's regulations. What is required instead is reasonable assurance that the plant,
as built, can and will be opctated without endangering the pubhc health and '

safety. .
,

. In order for new evidence to raise a "significant safety issue" for purposes of !
reopenit.g the record, it must estabhsh either that uncorrected . .crrors endanger
safe plant operation, or that there has been a breakdown of the quality assurance

'

program sufficient to raise legitimate doubt as to the plant's capabihty of being
eperated safely. . .16

Although the focus of ALAB-756 was a motion to reopen on the issue
of construction quality assurance, what we said there is equally applicable
to reopening motions directed to the issue of design quality assurance.

Further, the Commission has emphasized in this very proceeding that
the proponent of a reopening motion must present "'significant new evi-
dence. . that materially affects the decision,'" not " bare alleFations or
simple submission of new contentions."I' At a minimum, therefore, the
new material in support of a motion to reopen must be set forth with a
degree of particularity in excess of the basis and specificity requirements
contained in 10 C.F.R. 2.714(b) for adraissible contentions. Such sup-
porting information must be more than mere allegations; it must be tan-

| tamount to evidence. And, if such evidence is to affect materially the
previous decision (as required by the Commission), it must possess the

-- attributes set-forth in -10 C.F.R. 2.743(c) defining admissible evidence

l' ALAB-756. supra.18 NRC at 1344.
83 Fermoar YeaArc Andrar Powe Corp. (Vermont Yankee Nuclear Power station), ALAB 138,6 AEC
520. 523 (1973). See Detron Edson Co. (Ennco Fermi Atomic Power Plant. Unit 21. ALAB.707,16
NRC 1760.1764-65 (1982).
to ALAB-756 saqpre.18 NRC at 1345 (citations omated).
17CLI-815,13 NRC 361. 362-6) (1981).
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, for adjudicatory proceedings. Specifically, the new evider,ce supporting ,

the motion must be " relevant, material, and reliable."'"
|

The joint intervenors' new motions to reopen on the issues of the ade- t

quacy of the applicant's design and construction quality assurance i

'programs, like their earlier motion denied in ALAB-756, fail to meet
these standards. We have carefully examined each of the joint interve-
nors' charges with their supporting materials and the responses of the ap-

splictnt and the stafT Our scrutiny of the motions leads us to conclude
that the joint intervenors have failed to present new evidence of any sig-
nificant safety issue that could have an effect on the oute"ne of the
licensing proceeding." Among other things, the movants have not pre-
sented evidence that establishes uncorrected design or construction
errors that endanger safe plant operation, Nor have they demonstrated
that there has been a breakdown of the applicant's quality assurance pro.
gram that raises legitimate doubt that the facility can operate safely.M

18 in other words, only facts ransms a significant safety issue, not consecture or speculation, can support
a reoperung monon. The facts must be relevant to the proposition they support, and probative of the
safety issue presemed. General statements are of no value. similarly, although hearsay may be admissa-
ble in bRC proceedmss, it must be shown to be rehable if it is to be considered as support for the
motion.
- Also emticomed in the rehabihty requirement of 10 CJ.R. 2.743I ) is the notion that esidence pre-t

sented in affidavit form must be given by competent indmduals with knowledge of the facts or taperts
in the disciplines appropriate to the ismes raised. Because the competence tot even the esistence) of

, unident fied indniduals is impossibb to determme, statements of anonymous persons - so called
anonymous afndavits - cannot be considered as evidence to support a rnouon f or adjudicatory
proceedmgs, in camera fihngs and requests for protecuve orders are available in appropriate circum-
stances to protect the legitirnate mterests of a party or other person This saiustion should be contrasted
to the staff's responsibihties outside the adjudicator) arena where even anon)mous charges rectne
attenuon. The statt has, in fact, investigated a vast number of such alles.tions with respect to Diablo
Canyon. ,

MThe joint intervenors' reply to the apphcant and stafr responses filed pursuant to our May 23, 1984
o' der was accompanied by numerous supporung affidavits. Desp;te our mstrucuon that the reply address
why the responses of the apphcant and stafr are insufrcient for "rach marter rased. . [or] asserted," the
joint intervenors' reply " doles) not individually address all of . . the matters raised." Reply at 5.
Further,in some instances, the reply raises enurely new issues. Although joint intervenors mdicate that
iney had insufficient time to comply with our order, no request for an entension of time was filed. In
any event, the joint intersenors concede that "few lof the notedl defgeencies will be demonstrabl>
*significant' if considered indmdually." Reply at 6. The mosants are apparenti) content, therefore, to
rety on the cumulauve significance of the numerous purported deficiencies, none of whuh mdmdually
has been shown to be safety significant

-

N For example, a number of the allegations focus on deficiencies m the methodolcgy7pra6ces and-~"--
quality assurance associated with the computer design of small bore (less than 2" diameter) pipe
supports.1he stafr also found the number of errors occurring in this type of calculation to be h.gher

, than expected (NRC staffs Answer to Joint Intervenors' Motion to Augment of in the Alternauve, to
Reopen the Record (March 15, 1984), Knight Affidavit at 14). A stalt imposed hcense condiuon re-
quired the appbcant to redo all computer based small bore pipe support calculations - includmg adds.
uonal physical efrects not addressed in the original analyses. Transcript of May 9,1984 Meetmg beiween
NRC siaft and apphcant at 15 23,247. We note that the result of this program. with the reanalysis of all
but 15 of 357 supports completed, shows that si! of the supports meet design criteria, and no modifica-
uons are necessary. Letter from J. schuyler to D. Eisenhut U.ne 11,1984) (DCL-84 223), attachment
at 15. Thus, errors in the small bore pipe support computer calculauons, though numerous, have had
no efrect on the design adequacy of the supports.

1
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Moreover, our searching review of the motions reveals nothing that
causes us to question the continuing validity of the conclusions we
reached in' ALAB 756 and ALAB-763 - conclusions that followed ex-s

tensive evidentiary explorations of construction and design quality assur-
ance at Diablo Canyon. For these reasons, the motion to reopen on the
issue of the applicant's design quality assurance program is denied and,
with the reservation discussed in note 21, the motion to reopen on the
issue of the applicant's construction quality assurance program is also
denied.28

As previously indicated, the number of diverse allegations of purport- 1

ed deficiencies contained in the joint intervenors' motions is very large.
,

Even discounting the substantial repetition in the two motions, the af-
fidavits and other documentary materials profTered as new evidence in ;

support of the movants' charges are extensive.22 When the applicant and i

staff responses and supporting materials are added to the joint interve- |
nors' filings, the papers run well over a thousand pages, Individual treat- i

ment of each of the movants' varied charges - matters that do not !
readWy lend themselves to being grouped together - would consume j
many pages but have no practical precedential value. Such a decision !

would add little of consequence to the already expansive administrative
record of this proceeding.

21We reserve ruling on one matter raised by the joint intervenors' reopening motion on the assue of
construction quahty assurance until we receive further informauon from the appAcant. In its February
22, 1984 motion at page 12, the joint intervenors charge that the apphcant improperly used. as studs for
the containment liner, A307 hardware bolts with the heads removed Accordmg to an affidavit accom-
panying the appbcant's response, the use of such bolts was permissible. Paciric Gas and F 6ectric Compa-
ny's Answer in opposition to Joint Intervenors' Mouon to Reopen the Rscord on the inue of Construc.
tion Quality Assurance and Licensee Character and Competence, supra note 9. Attachment C at 1213.
As an exhibit to their June 12, 1934 reply, the joint intervenors hate attached a May 31, 1934 Pullman
Power Products "tnieromce Correspondence" memorandum deahrw with this issue. That memorandum
is addreamed to " Distribution" from "H. Karner" and concerns the subject of "AccepraNr Stud Materials
for Cor6en Snel WeMuir (Ref: DR 5891)." The memorandum states. mrer aho, that "( A.307 bolts with
the heads removed are NoT acceptable) " and is signed by Harold W Karner, QUQC Manager.

The opphcant shallinform us by My 6,1984 why,in the words of the Pullman memorandum, A-307
bolts with the heads removed are not acceptable. The apphcant's explanation shall be accompemed by
appropriate amdevits of qualirsed experts and shall address the mowants' charge, the apphcant's pnor re-

. _ _ . _ . _.- - sponse to tant charge, and the recent Pullman memorandum. j
22Not only does some of the asme matenal accompany both motions, there is substantial repetsuon
within the supponing materials accompanying each of the joint intervenors' motions, Addiuonally, the
material purportedly supporting each motion is lumped together in a manner that lacks esse.ntial
organizauon. Further, some of this matenal consists of anonymous statements. See note 18 supra. The
movants have also included in their rahngs considerable matenal that is irrekaant and immaterial to
many of their claims. Thus, the unorgaruzed nature of the supportmg matenal, combined with the mas-
eve amount of irrelevant matter in movants' filings, has made our task of analyrig joint intervenors'
claims extremely time-consuming and difrecult. Indeed, the very nature and manner of presentation of
the joint intervenors' rilings provide grounds for denying the motion. Rather thag *ollow that course, we
have painstakingny plowed thm.igh all of movants' papers. If we have misd Ame pertinent fact buned
in the midsP of then fihnss, the movants should not now be heard to coinpain: the movants failed to
separate the wheat from the chafTand to present the matenalin an organized and persuasive manner.
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3. The joint intervenors'second reopening motion (dated February ,

22, 1984) also seeks to reopen the record on the issue of the applicant's !

" demonstrated lack of corporate character and competence . , to
manage and operate the Diablo Canyon project."22 In support of this por-
tien of their motion, the joint intervenors recite a number of instances
of purported applicant misconduct dating from 1967 to mid 1983. They
claim that these historical examples demonstrate the applicant's deficient ,

character and lack of competence to design, construct, and operate the !

facility. !

To these historical examples, the joint intervenors add a lengthy list !

of alleged deficiencies in the applicant's design and construction quality !

assurance programs from their most recent motions to reopen the
record. They argue that these new charges and supporting materials,
combined with their previously recited historical evidence, in effect,
create a pattern and practice of deficient character and incompetence on
the part of the applicant that constitute significant new evidence to sup-

. port reopening the record on this issue.
The joint intervenors' motion to reopen the record on the issue of the

applicant's character and competence is denied. The movants' historical
examples of alleged applicant misconduct are not timely presented.
Moreover, the movants' new list of purported deficiencies fails to pre-
sent evidence of a significant safety issue that could have an e:Tect on '

the outcome of the proceeding.
The past incidents of alleged applicant misconduct relied upon by the

joint intervenors occurred too long ago to be properly considered in a
motion to reopen the record without a showing why this issue could not
have been raised earlier. No such showing has even been attempted by
the movants. Nor can the tardy presentation of these historical examples
be saved by bootstrapping them to a series of more recent charges. ,

Indeed, all of the movants' examples are matters of public record and
most of them have been used previously by the movants to support ear-
lier reopening motions on other issues, or have been used already as evi-
dence in the Diablo Canyon operating license proceeding.2* Moreover,

._ _ _ __ __ ___.___ _ _

23 Joint Intervenors' Motion to Reopen the Record on the issues of Construction Quahty Assurance and
Licensee Character and Competence at 1.
24 Two of the major IKeorical examples rehed upon by the pint intervenors involve claims that the ap- ,

pbcant failed to conduct adequate geological studies resulung in an improperly located Diablo Canyon
facihty, and the appinant's poor management practices and pohcies led to the alleged inadequate rede-
sign of the facihty. We note, however, that these items have been thoroughly aired in these
proceedings. The early geologic studies are treated in LBP.79-26,10 NRC 453 (1979) and ALAB-644,
13 NRC 903 (1981). similarly, management's involvement in the seismic redesign of the Diablo
Canyon facility following the discovery of the Hosgri fault is dealt with in ALAB-763. supra.19 NRC at
612 13.
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taken in proper enntext, none of these historical examples, singularly or
in combination, establishes that the applicant's character and compe-
tence are insufficient to design, construct and operate the Diablo
Canyon facility. Similarly, the joint intervenors' new charges of quality
assurance program deficiencies do not establish that the applicant lacks
the requisite character and competence to operate the plant. As we have
already indicated, none of the new charges raises a significant safety
issue.

For the foregoing reasons, the joint intervenors' motions to reopen
the record, with one reservation,25 are denied.

It is so ORDERED.

FOR THE APPEAL BOARD
!

.

'
C. Jean Shoemaker
Secretary to the

Appeal Board i
!

,

- --

,

_

25.See note 21. mpa.
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Cite as 19 NRC 1371 (1984) ALAB-775A | ]
! 1

,

UNITED STATES OF AMERICA '

NUCLEAR REGULATORY COMMISSION ;

i

ATOMIC SAFETY AND LICENSING APPEAL BOARD f
L

|
Administrative Judges:

Thomas S. Moore, Chairman
Dr. John H. Buck l

Dr. W. Reed Johnson

in the Matter of Docket Nos. 50-275-OL
50-323-OL |

i

PACIFIC GAS AND ELECTRIC !
COMPANY j

(Diablo Canyon Nuclear Power '

t>lant, Units 1 and 2) August 8,1984

ORDER

On June 28, 1984, we denied, with one exception, the joint interve-
nors' motion to reopen the record in the Diablo Canyon operating
license proceeding on the issue of the adequacy of the applicant's con-
struction quality assurance program. See ALAB-775,19 NRC 1361. We
reserved ruling on the joint intervenors' allegations that the applicant
improperly used A307 hardware bolts with the~ heads removed as studs
for the containment liner and ordered the applicant to provide us with
certain additional information on this matter. We have now received
that information.

Having reviewed the joint intervenors' motion and supporting
material, the applicant's and NRC staffs answers, and the applicant's
most recent filing in response to our order, we deny the reopening
motion with respect to this matter as well. The joint intervenors' allega-
tion concerning the studs used for the containment liner (singularly or

i
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in combination with the other charges raised in the reopening motion)
does not present new evidence of a significant safety issue that could
have an efTect on the outcome of the licensing proceeding. The motion
is therefore denied.

It is so ORDERED.

FOR THE APPEAL BOARD

i
C. Jean Shoemaker i

'

Secretary to the
,

Appeal Board

I

,

,

i
,

;

i

ts

.

!
;

;

---.----- .-__. .-~ , _ __

i

!

1

8
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Cite as 19 NRC 1373 (1984) ALAB-778

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Administrative Judges. f
I

Thomas S. Moore, Chairman
Dr. John H. Buck !

Dr. W. Reed Johnson

in the Matter of Docket Nos. 50-275-OL
50-323-OL

PACIFIC GAS AND ELECTRIC
COMPANY

(Diablo Canyce Nuclear Power
Plant, Units 1 and 2) June 29,1984

Upon the appeals of the applicant and the NRC staff, the Appeal
Board vacates the condition on the Licensing Board's authorization of a
full power operating license for the Diablo Canyon facility that the staff
first must obtain the " final" findings of the Federal Emergency Manage-
ment Agency (FEMA) on the adequacy of state offsite emergency re-
sponse plans. The Appeal Board rules that the interim findings on the
adequacy of the state plan presented by a FEMA expert witness at the
hearing fully satisfy the requirements.of tne Commission's regulations.

EMERGENCY PLANNING: FEMA FINDINGS (NEED FOR
FINAL FINDINGS)

The Commission's regulations do not require the staff to obtain from
FEMA " final" findings of the adequacy of state offsite response plans
before a full power operating license can issue. See Southern California
Edison Co. (San Onofre Nuclear Generating Station, Units 2 and 3),
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ALAB-717,17 NRC 346, 380 (1983); Cincinnati Gas & Electric Co.
(Wm. H. Zimmer Nuclear Power Station, Unit No.1), ALAB-727,17
NRC 760,775 (1983); Detroit Edison Co. (Enrico Fermi Atomic Power
Plant, Unit 2), ALAB-730,17 NRC 1057,1066 (1983). Rather, prelimi-
nary FEM A reviews and interim findings presented by FEMA witnesses
at licensing hearings are sufficient as long as such information permits
the Licensing Board to conclude that offsite emergency preparedness
provides reasonable assurance that adequate protective measures can
and will be taken in the event of a radiological emergency.10 C.F.R. !

50.47(a)(1). See San Onofre supra 17 NRC at 38 n.57; Zimmer, supra, !

17 NRC at 775 n.20. !
i

EMERGENCY PLANNING: FEMA FINDINGS
With respect to the adequacy of offsite emergency capabilities, the

NRC must base its finding on a review of FEMA findings and determi-
nations as to whether state and local emergency plans are adequate and |
whether there is reasonable assurance that they can be implemented.10 ,

C.F.R. 50.47(a)(2). In any Commission licensing proceeding, a FEMA }

finding constitutes a rebuttable presumption of adequacy and ability to 1

- implement. Id.

APPEARANCES

Joel R. Reynolds and John R. Phillips, Los Angeles, California, and
David S. Fleischaker, Oklahoma City, Oklahoma, for the San
Luis Obispo Mothers for Peace, et al., joint intervenors. .

Byron S. Georgiou, Sacramento, California, and Herbert H. Brown and !
*Lawrence Coe Lanpher Washington, D.C., for Edmund G.

Brown, Jr., (former) Governor of the State of California.'

- Malcolm H. Furbush, Robert Ohlbach, Philip A. Crane, Jr., and ., _2 ._ _
Richard F. Locke, San Francisco, California, and Arthur C.
Gehr and Bruce Norton, Phoenix, Arizona, for Pacific Gas and
Electric Compacy, applicant.

_. _._

8 since the bnerms of the issues decided in this opimon. George Deukmejian has assumed the ofrece of
Governor. Pursuant to Governor Deukmejian's request. he has been subs?ituted for Governor Brown as
the representative of the state of California. The Attorney General of the state of California is now rep.
resenting Governor Deukmejian.
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Donald F. Hassell, Sherwin E. Turk and Lawrence J. Chandler for |
the Nuclear Regulatory Commission staff. '

!
'

!

DECISION ,

On August 31, 1982, the Licensing Board issued an initial decision 2
,

authorizing a full power operating license to Pacific Gas and Electric '

Company for the Diablo Canyon facility.) All parties to the operating
license proceeding filed exceptions to the initial decision. In this
decision, we deal with the appeals of the applicant and the NRC staff. In i

a subsequent decision, we will determine the appeals of the joint interve- |

nors and the Governor of California. [
!
t

I. I

A. Among the issues litigated before the Licensing Board was the
joint intervenors' contention challenging the adequacy of emergency re-
sponse planning for the Diablo Canyon facility. Following an evidentiary
hearing on this and other issues, the Board issued its decision *
concluding, inter alia, that emergency plans and preparedness for Diablo
Canyon compiied with the Commission's regulations.3 The Board further
found that onsite and offsite emergency preparedness for Diablo Canyon
provides " reasonable assurance that adequate protective measures can
and will be taken in the event of a radiological emergency" and conclud-
ed that the activities authorized by the license can be conducted without
endangering the health and safety of the public.* The Board, however,
also placed a number of conditions on its license authcrization. In
particular, it required that the staff " secure FEMA [ Federal Emergency

2LBP-82 70,16 NRC 756.__ _
_ _ , . _

3 The most recent twists in the extended tale of the Diablo Canyon facihty,includmg the authorization
of the los power hcense, hoense suspension, and reopenmg of the proceedmg, are recounted in
ALAB 728,17 NRC 777 0983), and ALAB-763.19 NRC 571 t1984).
8 The Board's initial decision consists of essentially two parts. The rirst is a lengthy "opmion" discuss-

ing the issues, the evidence, and the Board's resolution of the issuet LBP-82 70, supre.16 NRC at
759-98. The seei ns" is an equally lengthy hstmg or"findmss of fact" and " conclusions of law" Lar5ely
repetitious of what the Board already stated in the first part ofits decision. It at 798-855. Besides beir.s
exceedingly time <onsuming for both the writers and the readers, this format holds the potential for
creatmg internal mconsistencies within the four corners of the decision _ To some entent that has oc.
c>irred here.
5/d at 797-98.
8 /s. et 761,854.
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Management Agency] findings on the adequacy of the State (of
California] Emergency Response Plan."2'

After the issuance of LBP-82-70, the applicant sought clarification of
the decision from the Licensing Board.' The applicant's motion pointed
out that the decision included explicit conclusions of law regarding the ,

adequacy of onsite emergency response plans and preparedness' but that
the Board had not made similar explicit conclusions of law exclusively

'

concerning ogsite plans and preparedness. In response to the applicant's
motion, the Board stated that such conclusions of law were already -

~ implicit in its decision. Nevertheless, it added a specific conclusion | i

regarding the adequacy of offsite plans and preparedness.''
'

;

.Similarly, the staff, joined by the applicant, sought clarification from |
the Licensing Board of the condition on license authorization that the i !

staff obtain FEMA findir as on the adequacy of the state plan." The ! |
staff's motion stressed that the hearing record already contained the ; t

necessary FEMA findings called for by the Commission's regulations I !

concerning the adequacy of local and state emergency response plans ! I

and, therefore, nothing more was required. The Board rejected the :

- staff's position in an order stating that {
,

(w]hile there is reasonable assurance on the record that the State plan is substantial-
ly completed, Section 50.47 explicitly requires FEM A findings of adequacy before
an operatirg license may issue. The record does not contain such findings. The
Board has concluded that the interim findings of FEMA do not meet that
requirement.t2

B. Both the applicant and the staff have appealed the Licensing
Board's imposition of this condition. They first argue, in effect, that i

there is only one internally consistent intelpretation of those portions of
ithe Board's initial decision dealing with the adequacy of the State of Cali-

fornia Emergency Response Plan and the Board's subsequat order |
*

rejecting the staff's motion for clarification: i.e., the " findings" that the i

Board states the staff must obtain from FEMA can mean only FEMA's

- - - - . - - __ _ _

714 at 854.
8 See Motion for Clarification of the Licensing Board's initial Decision dated August 31, 1982

(september 24,1982).
' See LBP-82-70, siera.16 NRC at 853.*

30 See Memorandum in Response to PG&E's Motion for Clanfication of the Licensing Board's initial
Decision Dated August 31,1982 (october 26,1982) (unpublished).
Il See Motion for Clarification of the Licensing Board's initial Decision Dated August 31. 1982
(September 17,1982). ,

'

12 Lgy.32 85,16 NRC 1187.1887-88 (1982). The Board went on to state that "it]he fact is that testimo-
ny in the record shows that a FEMA review was to take place an July of this year, subsequent to the f
hearing."It at IISS.

3
t
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" final" or " formal" findings - so-called Part 350 findings - which are '

made by that agency after it has conducted its formal review of local and
state offsite plans pursuant to the procedures set forth in FEMA's
regulations,44 C.F.R. Part 350. The applicant and the staff argue that :

such final FEMA findings are not required by the Commission's |
regulations,10 C.F.R. 50.47, and that interim FEMA findings are i

sufficient.u Further, they assert that the Board's condition is violative of f
the procedures for litigating the adequacy of offsite emergency response i

plans adopted by the Commission in a Memorandum of Understanding
,

with FEMA.3'
On the other hand, the joint intervenors and the Governor assert that

the language of the Commission's regulations must be given a more lit-
eral interpretation. They argue that the regulations proscribe the authori-
zation of any license until (1) the complete state and local ofisite
emergency response plans have been submitted to FEMA, (2) the
FEMA review process has been completed and FEMA has issued its

,

final, formal findings on the adequacy of the offsite plans and (3) the |
parties to any licensing proceeding have been given a meaningful oppor- |

tunity to rebut the final FEMA findings. Thus, they assert that, although {
the Licensing Board was correct in conditioning its license authorization
upon the issuance of FEMA findings, no license can issue until the par-
ties are given an opportunity to rebut the final FEMA findings on the ad-
equacy of the statt emergency response plan."

II.

From the arguments of the applicant and the staff, as well as those of
the joint intervenors and the Governor, it appears all egree that the
Licensing Board was referring to final FEM A findings in conditioning its
license authorization on the staft's first obtaining FEMA " findings" on
the adequacy of the State of California Emergency Response Plan. The
applicant and the staff are correct that this interpretation of the Board's
condition is internally consistent with those portions of the initial deci-
sion concerning the' state ~ response plan and the ~ Board's statements

335cc Bner of Pacinc Gas and Electnc Company in support of Exception to Imtial Decision of Ausust
31.1982 (Nosember 8.1982) at 2 4. NRC stalt Bner in support of Enception to Initial Decision
(Nosember 12.1982) at 513.
18 See p.1379, eq/ra.
M Scc Joint Intersenors' Response to Pacific Gas and Electne Company and NRC starr Bnefs in sup.
port of Exception to August 31.1982 initial Decision (December 20.1982) si 4-11; Joint Intervenors'
Bner m support of Exceptions (November 8.1982) at 11-20. Bnef of Gosernor lof Califorrnal in Reply
to PG&E and NR C stafr Briefs in support of Exceptions (December 20.1982) at 15.
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rejecting the staffs motion for clarification of that condition.'' They are
also correct that the Commission's regulations do not require the staff -
to obtain from FEMA final findings of the adequacy of state offsite re-

'

sponse plans before the full power operating license can issue.
In three recent cases, we have rejected the same interpretation of the

Commission's regulations now urged upon us by the joint intervenors
and the Governor.Those cases are controlling here. In Southern Califor- |

. nia Edison Co. (San Onofre Nuclear Generating Statico, Units 2 and 3),
ALAB-717,17 NRC 346,380 (1983), we reviewed the emergency plan-
ning regulations and concluded that "the Commission expects licensing
decisions on emergency preparedness to be made on the basis of the
best available current information, and not deferred to await FEMA's
last word on the matter." Next, in Cincinnati Gas & Electric Co. (Wm. H.
Zimmer Nuclear Power Station, Unit No.1), ALAB-727,17 NRC 760,
775 (1983), we held that 10 C.F.R.10.47(a)(2) "does not require defer- _

ment of any hearing on State and local government emergency response
plans to await FEMA's issuance of final findings on those plans. Rather,
what that Section contemplates is a licensing decision based on the best
available current information on emergency preparedness." Finally, we
relied upon these two decisions in Detroir Edison Co. (Enrico Fermi I

Atomic Power Plant, Unit 2), ALAB-730,17 NRC 1057,1066 (1983), i

stating that 'it is plain from the Commission's regulatory requirements . !

that offsite plans need not be complete, nor finally evaluated by FEMA
prior to conclusion of the adjudicatory process." |

Pursuant to the Commission's regulations, no full power operating
. license can issue unless the agency finds that there is reasonable assur-
ance that adequate protective measures can and will be taken in the
event of a radiological emergency.32 With respect to the adequacy of oiT- .

'site emergency capabilities, the agency must " base its finding on a
review of the Federal Emergency Management Agency (FEMA) findings }

and determinations as to whether State and local emergency plans are ad- ;

equate and whether there is reasonable assurance that they can be
implemented."'8 In turn, any FEMA finding "will primarily be based on

'

a review of the plans" but may also include "la]ny other information al- .

- ready available to FEMA." In any Commission licensing proceeding, a

- - -

38 We note. howeser, that there is no interpretation or this condition that can be completely squared
with all ,- rtions or the Board's initial decision and its statements rejecting the stafTs motion seeking
clarirecation or the condition.
1710 C.F.R. 50.47(aH H.
1810 C.F.R. $0 47(aH2).

,
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FEMA finding constitutes "a rebuttable presumption" of adequacy and
ability to implement.''

In order to coordinate offsite emergency planning, the Commission
and FEMA entered into a Memorandum of Understanding defining the
respective responsibilities of the two agencies.2' Under that agreement,
FEMA has responsibility for formally reviewing, pursuant to FEMA's
rules and regulations, state and local emergency response plans and
making final findings whether such plans are adequate and capable of
being implemented.28 But, as we stated in San Onofre, supra, the Memo-
randum also

recognizes the distinct possibility that a final FEMA findin?, may not always be
available in a timeframe compatible with the schedule of Commission licensing
proceedings. It therefore provides that FEM A will offer its prehminary views on the
state of offsite emergency preparedness " based upon rians currently available to
FEM A." 45 Fed. Reg. at 82,714 (emphasis added). The Memorandum states further
that to support its findings and determinations, " FEM A will make expert witnesses
available before . . NRC hearing boards and administrative law judges." Ibid. The
clear import of the Memorandum is that FEMA will provide Commission licensing
proceedings, through FEM A witnesses, the benefit ofits most current evaluation of
State and local emergency planning.22

Thus, in San Onofre and again in Zimmer we concluded that the Com-
mission's regulations do not require final FEMA findings on the adequa-
cy of offsite emergency plans and preparedness. Rather, preliminary
FEMA reviews and interim findings presented by FEMA witnesses at
licensing hearings are sufficient as long as such information permits the
Licensing Board to conclude that ofTsite emergency preparedness pro-
vides " reasonable assurance that adequate protective measures can and
will be taken in the event of a radiological emergency."2'

l'It

MSce 45 Fed Reg. 82.713 (1980).
21 To fulfill this responsibihty, FEM A adopted the procedures set forth an a4 C.F.R. Part 350. Among
other thmss, those regulanons deal mitt. the procedures for requestmg FEM A review a-d the FEM A
formal reue= process culminating in final administratne approval of state and local plans. See a4
C.F,R. 350.7s.12. ATthough at the time orthe Licensing Board heanns on the Diablo Canyon emergency
response plans the FEM % regulations were only proposed rules, see 45 Fed Reg. 42.341 (1930),
FEM A was nevertheless following them See Eldndse fot. Tr.12.688 at 4
2217 NRC at 379-80.
2310 C.F.R. 50.47(a)(l). See San Onofre. supra.17 NRC at 380 n.$7, 2nnmer, supra.17 NRC at 775
n 20. See abo fermi, siero.17 NRC at l'166-67.

In addiuon to relying upon the NRC FEM A Memorandum of Understandmg in interpreung the Com-
mission's emergency response regulations. both San Oeofre and Zimmer also relied upon a recent
amendment to 10 C.F.R. 50 47(a)(2) to support the view that rmal FEM A findings =cre not necessary.
The amendment added a last sentence to the section provens that the holdma of emergency prepared-
ness exercises is not required for any iniual licensms decision. Ser 47 Fed. Reg 30,232, 30.236 (1982).

(Contmurd)
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At the time of the hearing before the Licensing Board on emergency |
preparedness, FEMA had not conducted a final review of the local i

emergency response plans or the State of California plan, Nor had
FEMA issued its 1~ mal findings on the adequacy of those plans. Thus,
the Licensing Board admitted into evidence, infer alia, the state and
local plans,2d as well as FEMA's interim findings produced pursuant to
the NRC-FEMA Memorandum of Understanding,25 and the testimony
of John Eldridge, a FEMA emergency management specialist and project
representative for the Diablo Canyon plant.26 On the basis of this
evidence, the Board found

0) that the State plan as its pertains to Diablo Canyon is complete but for a few
SOP's Istandard operating procedurest, (2) that a systematic process of development
and review between the State and FEMA has occurred. O) that FEM A is aware of
and keeps abreast of current developments in the plan and will review it when it ts
complete, and (4) that there are no obstacles to completion of the plan.27

As previously indicated, the Board then found that offsite emergency
preparedness for Diablo Canyon provides reasonable assurance that ade-
quate protective measures can and will be taken in the event of a radi-
ological emergency,2s and that emergency plans and preparedness for ,

the facility complied with the Commission's regulations.2' Even though t

the Board made these findings, it nevertheless imposed the condition at !

issue.
iOur review of the record confirms that the Board's reasonable assur-

ance finding on the adequacy of offsite emergency response is supported
by the record and that the interim FEMA findings on the state plan, pre-
sented through the expert testimony of Mr. Eldridge, fully satisfy the re-
quirements of the Commission's regulations. The Board, therefore,

,

This new provmon was invalidated in Cass of Concerned Scransts v. ARC. 735 F.2d 1437 (D C. Cir.
1984) on the ground that it denies the right to a hearing on a materiallicensing factor in contravention
of section 189(a)(1) of the Atomic Energy Act. 47 U.s C. t 2239(aHIL Of course, in this proceedmg.
an emergency preparedness exercise was conducted in advance of the hearms and the exercise results
formed a part of FEMA's findmas. Therefore, this Court of Appeats dectsson does not alter the settled
internetation of the Commission's regulations that final FEMA findmss are not necessary for heense

-- authorization. ---

2a See Applicant Ex. 73 Appendix C; Apphcant Es. 80.
25 See Attachment 2 to Apphcant's Panci al Tesumony, fol. Tr.11,782 IFEM A Region IX Evaluauon
and status Report on state and Local Emergency Preparedness Around the Diablo Canyon Nuclear
Power Plant, November 2,1981). See also Attachment I (FEM A Evaluauon Fmdings, Diablo Canyon
Nuclear Power Plant, offs:te Emergency Response Plan Ezer:sse August 19.1981).
26 Eldridge fol. Tr.12,688. Counsel fot the joint intervenors and the Governor each cross-emammed Mr.
Eldridge and also had the opportunity to present their own evidence on the local and state plans
21Lgy.32 70, supra.16 NRC at 766-67 (footnote omitted). See e6a d at 802.
2314. at 761; Memorandum in Re ponse to PGaE's Motion for Clarificauon of the Licensms Board's
initial Decision Dated August 31,1982 (October 26,1982) (unpubbshed).
29 L8P-82-70, supra.16 NRC at 797 98.
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erred in attaching the condition to its license authorization requiring
further, final FEM A findings.

As the Board correctly noted, at the time of the hearing the state plan
was in effect" although some ten percent of the plan's standard operating
procedures were still incomplete.38 The Board recognized that in Califor-
nia the emergency response function is split between the state and
county: the county has the basic responsibility for the protection oflife
and property in the plume exposure pathway, while the state's response
involves the ingestion pathway as well as recovery and reentry. Unlike ;

the county's duties, the state's responsibilities do not require immediate j

action because they do not deal with imminent life threatening |
situations. The state is concerned with such things as the long term flow |
of contaminated food through the ingestion pathway.33 !

Because the state plan was substantially creiplete and under it no im- ,

mediate state response was necessary, Mr. Eldridge testified that the !
state could respond adequately, with assistance from the Department of

'

Energy and Environmental Protection Agency in any areas where state
planning was not yet complete.33 Although the written report setting
forth the interim FEMA findings that was introduced into evidence did j
not refer explicitly to the state plan because of the primacy of the county ,

plan," Mr. Eldridge's testimony on the sufficiency of the state plan con-
stitutes FEMA's finding on this subject. Additionally, this firiding of ade-
quacy meets the requirements of the Commission's regulations. Final

:
,

!

|
t

. - - - - - . - . - -- - - - - - . - - . - -
'

Min California, there is one state plan applicable to all nuclear facihuet See Apphcant Ex. 73. Appe.i-
dix C at 3. Because at the time of the hearing there were other heensed muclear power plants in
California, the basic state plan already was in effect. Indeed, in 1981 FEM A had found this plan ade- '

quate for ofTsite emersency response for the san onofre Nuclear Generating stauon, Units 2 and 3. See
Sen onofre, see.17 NRC at 378.
38 LBP 82-70, sco 16 NRC at 802. See she ad at 766.
32Apphcant Ex. 73, Appendia C at 24-28. i

33Eldndse fol. Tr.12,688 at 4-5. Tr.12,70810.
" Tr.12.744-45. ,

f
!

I?81

,

I



r
. .

FEMA findings are not required and the Board's condition that the staff
secure additional findings from FEM A is vacated.H |

It is so ORDERED. ,

r
t

FOR THE APPEAL BOARD
i

a

'

C. Jean Shoernaker
Secretary to the

Appeal Board

s
e
f

.

I

f

i

38One other interpretation of the Board's lwense condition is possible. Instead of securit.4 final FEM A
- - - -- --

findings. the Board may have intended that the staff simply obtain trom TEM A a written conclusion on
the adequacy of the state plan skin to the one FEM A produced on the couMy plan. In that event. the
Board's condilson elevates form over substance and as unnecessary. Testimony by a FEM A espert on
the adequacy of the state plan is all that is required under the Commission's em+rgency response
regulations.

We note that in the staffs response to our April 10.1984 order inquinns whether the applicant and
staff appeals of this condition were now moot, the staff attached an April 2.1984 FEM A memorandum
on the current status of offsste emergency planning at Diablo Canyon. That document, like Mr.
Eldridge's earlier testimony at the heanns, concluded that the state plan (ehech is now *n a later revision
but still has not undergone " renal" FEM A reviem) would be adequaie,if needed. See Memorandum for
Edesrd L. Jordan NRC, from Richard W. krimm. FEM A ( April 2.1984) attached to NRC staff Re-
sponse to the Appeal Board's Order of April 10.1984 ( A pnl 18.1984) .

1382.

|

L_



_. . . ._ . _ .. .

_

i
.

t

.!

Atomic Safety i
, t.

and L.icensing !
'

Boards issuances !
i
t
?
.

ATOMIC SAFETY AND LICENSING BOARD PANEL |

!
'

B. Paul Cotter, ' Chairman
nobert M. Lazo, 'Vice Chairman (Executive) i

Frederick J. Shon, 'Vice Chairman (Technical)

Members ,

i [
Dr. George C. Anderson Herbert Grossman' - Dr. Emmoth A. Luebke' i

Charles Bechhoefer* Dr. Cadet H. Hand. Jr. Dr. Kenntt A, McCollom
Peter B. Bloch* Jerry Harbour * Morton B. Margulies' ;

Lawrence Brenner* Dr. David L. Hetrick Gary L. Milhollin
'

Glenn O. Bright * Emest E. H'!! Marshall E. Miller * ,

1 Dr. A. Dixon Callihan Dr. Robert L. Hotton Dr. Peter A. Morris' i

| James H. Carpenter' Dr. Frank F. Hooper Dr. Oscar H. Pana' (
'

l Hugh K. Clark Heien F. Hoyt' Dr. Hugh C. Paxton
I Dr. Richard F. Cole' Elizabetn B. Johnson Dr. Paul W. Purdom

Dr. Frederick R. Cr>wan Dr. Watter H. Jordan Dr. Dev6d R. Schink.

| Dr. Michael A. Duggan James L. Kelley' fvan W. Smith'
j Dr. George A. Ferguson Jerry R. Kline* Dr. Martin J. Steindwr
! Dr. Harry Foreman Dr. Jarnes C. Lamb Ill Dr. Quentin J. Stober

Richard F. Foster James A. Laurenson' Seymour Wenner
John H Frye til' Gustave A. Linenberger* John F. Wolf
James P. Gleason - --Dr Unda W. Uttle Sheldon J. Wolfe'

i Andrew C. Goodhope
4

|
1

|

|
r

' Permanent panelmembers 1

.
;

! i,

|i

'

s
I

h

|
,

|

1
- -- -- - - - _



- . .

Cite as 19 NRC 1383 (1984) LBP 84 22

UNITED STATES OF AMERICA i
NUCLEAR REGULATORY COMMISSION j

}

ATOMIC SAFETY AND LICENSING BOARD !

Before Administrative Judges:

John H Frye,Ill, Chairman
Glenn O. Bright

Emmoth A. Luebke

in the Matter of Docket No. 50142-OL
(Proposed Renewal of

,

Facility License)
|
'

THE REGENTS OF THE UNIVERSITY
OF CALIFORNI A

(UCLA Research Reactor) June 5,1984 |

Licensing Board declines to enter sanctions against counsel or pursue
remedies against his client for material misrepresentation on the
grounds that the misrepresentation was made against a background of <

confusion, was not intended to deceive, and did not benefit counsel's .

client. The Licensing Board holds that another party lacks standing to re- ;

quest a hearing on sanctions for lack of a direct palpable injury to it
caused by counsel's misrepresentation and may not pursue remedies ,

against counsel's client in the absence of a contention. >

_ . _ _ _ _ . - _ _ _ _ _ . . _ _.

RULES OF PRACTICE: SANCTIONS AGAINST COUNSEL

Intent to deceive is re. levant to the question of whether sanctions
should be entered against counsel on account of a material .

misrepresentation.
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CULES OF P2ACTICE: SANCTIONS AGAINST COUNSEL

A party to a proceeding who has not suffered a direct, palpable injury
as a result of counsel's misrepresentation lacks standing to request a
hearing on the question of sanctions.

RULES OF PRACTICE: RESPONSIBILITIES OF PARTIES
AND COUNSEL

Parties and their counsel must adhere to the highest standards of dis-
closing all relevant and material factual information to the Licensing
Board.

RULES OF PRACTICE: RESPONSIBILITIES OF PARTIES
AND COUNSEL

In litigation involving highly complex technology, many decisions
regarding materiality of information can only be made jointly by a party
and its counsel. '

RULES OF PRACTICE: RESPONSIBILITIES OF COUNSEL

Counsel's obligations to disclose all relevant and material factual infor-
mation to the Licensing Board under the Atomic Energy Act are not
substantially different from those laid out by the ABA's Model Rules of
Professional Conduct. In discharging his obligations, counsel may verify
the accuracy of factual information with his client or verify the accuracy
of the factualinformation himself.

ATOMIC ENERGY ACT: MATERIAL FALSE STATEMENT

The test of materiality is whether the information is capable of in-
fluencing the decisionmaker, not whether the decisionmaker would, in
fact, have relied on it. Determinations of materiality require careful,
commonsense judgments of the context in which the information ap-

-- pears and the stage of the licensing proceeding involved.

MEMORANDbM AND ORDER

On April 13, 1984, we issued a Memorandum and Order in which we
concluded that William H. Cormier, UCLA's representative, should be
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reprimanded pursuant to 10 C.F.R. ( 2.713. Our c nciasion was based
on Mr. Cormier's statement made in an August 25,1983, filing made in
support of Staffs motion for reconsideration of LBP-83-25A,17 NRC
927 (1983) that the UCLA Security Plan did not provide protection
against sabotage. We afforded Mr. Cormier an opportunity to respond
prior to issuing a reprimand.

In the April 13 Memorandum and Order, we also concluded that no
basis existed to take action against Staff counsel, Colleen P. Woodhead,
on account of statements made by her to the effect that Staff imposed
no requirement on research reactors with less than a formula quantity of
special nuclear material to provide protection against sabotage.
However, we did not pass on the question of whether Staff counsel's
clier.ts were aware of these apparent misrepresentations because of our
need for further information which was promised by Staficounsel in her
letter of March 16,1984.

The history of our concerns with regard to these matters is set forth in ;

our unpublished Memoranda and Orders of April 13 and Feb uary 24
1984. The former Memorandum and Order is published as an Attach- ,

ment to this Memorandum and Order. |
In this Memorandum and Order we conclude that no disciplinary ;

action should be taken aga nst William H. Cormier. We also conclude ;

that no basis exists to pursue these matters with regard to the Applicant, |
The Regents of the University of California. We continue to hold in

'

abeyance our conclasions with regard to the representations of t!)e NRC
Technical Staff, both those raised in our Memorandum and Order of
February 24 and those referred to the Office ofInspector and Auditor by
our Memorandum and Order of December 23,1983 (unpublished),
pending the receipt of further information. +

RESPONSES TO THE APRIL 13 MEMORANDUM
-

AND ORDER ,

'

.I '

In his declaration filed May 1, Mr. Cormier responds to our conclusion
that he should be reprimanded. Much of this response concerns the con-
fusion which he perceives with regard io~our ruling in LBP-83 25A, the - ~
regulations, the Staffs position, and the measures espoused by Conten-
tion XX. In the light of his perception of these factors, Mr. Cormier,

argues that the statement in question is not false. He goes on to point
out in 126 of his response that there was no advantage to be gained by
his client through deceiving the Board with regard to the nature of the '

Security Plan and asserts that his actions indicate that he had no such
intent. In 124, he points out that in making expurgations to the Plan,
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he highlighted many tf the provisions in question to the Boird, and saw
no need for further explanation. He also argues that the response proce-
dures accompanying the Security Plan, some of which are clearly con- ,

cerned with sabotage, are not considered s part of the Security Plan and
were not submitted to the Staff for review, although they are kept with

,

the Plan. He makes a similar argument with respect to a provision of the
Plan which we view as concerning sabotage and which was submitted to ,

the Staff for review. *

In its separate response to the April 13 Memorandum and Order and
in 125 of Mr. Cormier's declaration, UCLA answers our inquiry with ;

a

regard to the review given Mr. Cormier's representations. It appears j
from these statements that Mr. Cormier's representations were not I

reviewed by any other representative of the Regents until called into
question.

The Committee to Bridge the Gap (CBG), the intervenor in this
proceeding, has filed a lengthy response which comments on Mr. Cor-
mier's and UCLA's responses. CBG's response was not invited by the
Board. UCLA requests the opportunity to comment on it if it is
considered. We have read CBG's response and considered it only to the
extent CBG requests relief, which we deny. Thus, we view the request
to comment on it as moot. Nonetheless, we briefly summarize CBG's re-,

,
sponse below.

t

CBG's response reviews in detail the representations made to the '

Board by UCLA cnd Staff. In many respects this review appears to be
more relevant to Staff's representations than UCLA's. The response
next addresses what it regards as omissions from UCLA's and Mr. Cor-
mier's responses. First, CBG notes that Glenn R. Woods and Christine
Helwick have never responded to the Board with regard to their
conduct. Second, CBG notes that none of the Regents of the University
have responded. Third, CBG identines UCLA faculty and NRC Staff
members who, CBG maintains, should respond but have not done so.
Finally, CBG Dnds fault with the information furnished indicating who
reviewed the representations here in QJestion.

CBG then proceeds to a detailed criticism of the defenses put forward.
CBG argues that an institutional advantage did accrue to UCLA from

-

the~ misrepresentation - three years of delay. CBG also asserts that it
_ _ _

was CBG, not Mr. Cormier, which was instrumental in bringing provi-
sions of the Plan directed toward sabotage to the Board's attention. CBG
concludes that the Board should impose sanctions against Mr. Cormier
under 10 C.F.R. f 2.713 and against UCLA und:r 10 C.F.R. 6 50.100.
CBG requests that, if these sanctions are not imposed, it be afforded a
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hearing. CLG bases this last request on the proposition that it has been
injured by these misrepresentations.

!

DISCUSSION

Whatever rationale Mr. Cormier advances to support his statements
here under consideration, one conclusion is inescapable. UCLA has
seen fit to take measures to protect the NEL against radiological sabo-
tase. Not all of the measures which it has instituted were submitted to
the Staff for review, and it appears that UCLA was acting on its own ini-

.,|tiative in adopting most of them. We noted in our April 13 Memoran-
dum and Order that these measures were precisely the sort of provisions
which we had in mind in our holding in LBP 83 25A. It is obvious that
UCLA has viewed the matter oi protection against sabotage in the same
way as this Board, albeit from a different perspective. In this'

circumstance, no conceivable advantage could flow to UCLA from the'

concealment of this fact.
i We do not concur in CBG's view that the concealment worked to

UCLA's advantage by effecting a delay in these proceedings. While
some delay undoubtedly resulted, we do not perceive that that delay was
in any way advantageous to UCLA. The discovery materials which have
been submitted to the Board do not indicate that UCLA is faced with an
insuperable burden on this Contention. While it may be that, after
hearing, we may conclude that CBG has made some valid points, the dis-
covery materials tend to indicate that any such points should be relative-
ly easy to accommodate. In this circumstance, we do not perceive an ad-
vantage to be gained by UCLA from delay.i

It also appears that the statement in question was made without the
knowledge that it was false, and hence without any intent to de:eive.
While the lack of an intent to deceive is not relevant to a consideration
of whether a mr.terial false statement has been made, it is relevant to a
consideration of sanctions. Consumers Power Co. (Midland Plant Units
1 and 2), ALAB-691,16 NRC 897,91415 (1982).

The lack of any advantage to be gained by UCLA and the lack of any
intent to deceive on Mr. Cormier's part weigh strongly against the impo-
sition of sanctions against either UCLA or Mr. Cormier. Further, we
take note of the fact that, while Mr. Cormier did not affirmatively bringi
our attention to the provisions of the Plan dealing with sabotage on his
, discovery of them, he did not conceal them and, through his indication'

to us of the expurgations he wished to make to the copy of the Plan
made available to CBG, he highlighted some of them.;

|
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What comes thrcugh from Mr. Cormier's declaration is the proposi- \

tion that the parties have not understood the Board's rulings on protec-
tion against sabotage. Even Staff has failed to adopt a consistent !

,

j
position. Staff has, in this Board's opinion, in the position it espoused in j ;

this proceeding, sought to overturn the plain meaning of 10 C.F.R. >

4{ 73.40(a) improperly through informal Staff action rather than '

rulemaking.
With the exception of 10 C.F.R. i 73.40(a), the regulations them.

selves defy comprehension. CBG's recent request, which we denied,
that we reconsider our ruling that 10 C.F.R. i 73.60 forms an upper
bound to the requirements of 10 C.F.R. f 73.40(a), a request which
clearly is not without merit, illustrates to a minor degree this dimculty. -

And it involves a regulation which, in comparison, is a model of clarity.
Mr. Cormier's misstatement clearly was not made with malice. No

gain could possibly accrue to him or his client by it. And while it was not
4

a true statement, it was made against a background of confusion. All of
the circumstances set forth in his declaration dictate the conclusion that 1

it was at worst a mistake in jud ment, prompted by a zealousness on f6
behalf of his client, and fed by a StafT position which not only ignored 1
the plain meaning of 10 C.F.R. { 73.40(a), but ongoing practices within
the Staff's organization. (With respect to the latter, see Staff counsel's i

letter to the Board of March 16, 1984.) in these circumstances, while we
believe a careful approach would have prevented the making of the
statement, we cannot penalize Mr. Cormier for having made it, and we
can excuse his failure to have amtmatively called our attention to it last
January.

We telieve this situation is in some respects similar to that facing the
Licensing Board in Consumers Power Co. (Midland Plant, Units 1 and
2), LBP 8163,14 NRC 1768 (1981). The conclusions of that Board, dis-
cussed at p.1403, litfra, of our April 13 Memorandum and Order, are !
similar to our own. We would part company only with its conclusion that |
the high standards of amtmative disclosure have not been adequately ad- '

dress:d by the Appeal Board or Commission. Since that Buard rea:hed
that conclusion, we believe those standards have been adequately ad.

- _ _ _ __ __-dressed by both the Commission and Appeal Board. However, that dif. - - - -

ference does not affect our conclusion that, in these circumstances, no
sanction should issue.

With respect to UCLA, we believe that proper case management by it j<

might well have revealed the error much earlier and thus avoided the
,

dimculty. Nonetheless, the error was apparently urknown to those who
might have corrected it. While we do not condone this approach, we can

,

.

understand how it might come to pass. Had the error worked to UCLA's
]

,

1

1388 i

I

|
|

i
d
N

i

u



,

,

advantage, we would te far more intGrested in 13arning in more datoil ,

the circumstances which led to it. However, it did not work to UCLA's
advantage and was apparently unknown to those who were in a position
to correct it. Thus UCLA's mistake appears to be at most a careless one.
These circumstances uo not argue for the imposition of sanctions. They
do, however, serve as a stern warning that no more such mistakes
should occur.

CBG has requested a hearing in the event that we do not impose sanc-
tions against UCLA and Mr. Cormier. CBG views itself as the party in-
jured by our failure to take such action. CBG misperceives its role in
this consideration.

The sanction which we proposed to impose on Mr. Cormier was con-
templated by us solely as a means of regulating his conduct before us. It
stemmed from our inherent and explicit power over the conduct of attor-
neys and representatives appearing before us, not as the result of the
complaint of another party. Th : Court of Appeals for the Seventh Circuit ;

'

has addressed a similar problem as follows:

Prehminarily it would be well to note that disbarment and suspension proceedmgs
are neither civil nor criminal in nature but are special proceedings, sus generts, and
result from the inherent power of courts over their omcers Such proceedings are
not lawsuits between parties htigant but rather are in the nature of an inquest or in.
quiry as to the conduct of the respondent. They are not for the purpose of
punishment, but rather seek to determine the fitness of an omcer of the court to
continue in that capacity and to protect the courts and the public from the ofLcial
ministration of persons ur.nt to practice. Ex porre Wall.107 t).5. 265. 2 5. Ct. 569. 27
L. Ed. 552 (1882). Thus the real question at issue in a disbarment proceeding is the
pubhc interest and an attorney's right to continue to practice a profession imbued
with pubhc trust. In rc fisher.179 F.2d 361 17th Cir.1950). cert. denard suo nom
Kerner v. Fisher,340 U.5 825,715 Ct. 59. 95 L Ed 606 (1950).

In re Echles. 430 F.2d 347,349 50 (7th Cir.1970). In Echles the Court
of Appeals agreed with respondent that the United States lacked standing
to appeal a decision not to disbar respondent. The Court did, however,
uphold the standing of the United States Attorney to appeal on the
ground that he had received specific authority to do so from the Chief
Judge of the District Court which issued the order in question-

We believe the situation presented here is similar to that presented in
Echles. CBG brought no complaint against Mr. Cormier. Rather, this
matter was initiated by the Board in order to preserve the integrity of
the proceeding before it. As such, it is not in the nature of a controversy
between or among the p.. ties. While CBG claims that it has been injured
by Mr. Cormier, any such injury is indirect rather than a direct, palpable
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one. While there has been del:y which m y be attributed to Mr.'Cor-
mier's representation, which CBG apparently believes constitutes injury
to its interests, CBG's substantive and procedural rights remain
unscathed. And we are compelled to note that the relief which CBG
seeks would only increase the delay and hence CBG's perceived injury,
in these circumstances, we do not believe CBG has standing to request-
a hearing. .

.

Next we address CBG's request for a hearing on the question of the
imposition of sanctions against UCLA under 10 C.F.R. ( $0.100. At the
outset we note that this Board never Proposed to impose such sanctions
and called for a formal response as we did in Mr. Cormier's case. Thus

~

there is no proceeding on the question of sanctions pursuant to j $0.100 |~

at this time. Because we do not choose to initiate such a proceeding in |
the circumstances presented, there is no such proceeding in which CBG
may participate, unless CBG may cause such a proceeding to commence. '

We know of no way in which CBG could do so short of advancing a
tardy contention. CBG does not, in its filing, seek to have such a conten-

*

tion admitted and does not address the five factors of 10 C.F.R. ( 2.714
which must be weighed if such a contention were to be admitted. Conse-
quently we must deny its request for a hearing.

In consideration of the foregoing, it is, this 1st day of June 1984, !

ORDERED '

l. The charges pending against William H. Cormier pursuant to 10 |
C.F.R. | 2.713 are dismissed; and

!
t
,

:

|
6

_ _. . ~ - - _ . - - - - - - . -
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2. CBG's requists for herring on those charg,s and en th2 quietion
of whether sanctions should be imposed against the Regents of the Uni-
versity of California pursuant to 10 C.F.R. ) 50.100 are denied. '

It is so ORDERED.

THE ATOMIC SAFETY AND
LICENSING BOARD

.

I
Glenn O. Bright :

ADMINISTRATIVE JUDGE

!

Dr. Emmeth A. Luebke
!ADMINISTRATIVE JUDGE

John H Frye. III, Chairman
ADMINISTR ATIVE JUDGE

4

Bethesda, Maryland
June 5,1984

- -- -------.- . . -
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ATTACHMENT TO LBP-84-22

UNITED STATES OF AMERICA j
NUCLEAR REGULATORY COMMISSION i

ATOMIC SAFETY AND LICENSING BOARD

,

Before Administrative Judges:
i

John H Frye,lil, Chairman
Glenn O. Bright i

Dr. Emmoth A. Luebke U

v
(

in the Metter of Docket No. 50-142-OL :
(ASLBP No. 80 44-05 OL)

"(Proposed Renewal of
Facility License)

THE REGENTS OF THE UNIVERSITY
OF CALIFORNIA

(UCLA Research Reactor) April 13,1984

MEMORANDUM AND ORDER

On February 24, 1984, this Board issued a Memorandum and Order
(unpublished) which directed counsel for UCLA and NRC StafT to indi-
cate why disciplinary action should not be taken against them for appar-
ent misrepresentations concerning whether UCLA's Security Plan pro-
vides protection against potential rabotage and whether NRC Staff re-
quired that such protection be provided.8

- -- --. .---

I We also enqu' red whether counsels' eteents were aware of these apparens misrepresentahons As in-
decated at the end of this Memorandum and Order, we do not deal with this aspect of our concerns here ,

because further mformation is needed. Nor do we deal with the allegations raised by CBG which we
referred to the OfTice orinspector and Auditor in our unpublished tiemorandum and Order of Decem-
ber 23,1983 we will deal with both of these matters when the additional information we seek is
furnished. Accordingly, this Memorandum and Order is limited solely to the representations made by
counsel which were the subject of our February 24 unpublished Memorandum and Order.

I

!
$
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Our concerns arose from the fact th:t, despit the contr ry reprIsenta-
tions of counsel, we found that:

1. The UCLA Security Plan states that one of its purposes is to <

provide protection against potential sabotage and contains ,

several provisions directed to that end;
2. All of the' reports of NRC inspectors furnished by UCLA in-

dicated on their face that Staff had inspected UCLA's compli-
ance with such a requirement; and i

3. On November 9,1983, NRC Staff ordered UCLA to imple- +

ment all provisions of its Security Plan. f
,

i

UCLA COUNSELS' RESPONSE |

With respect to UCLA's counsel, our concerns stemmed from a state-
ment contained at 2-3 of UCLA's August 25,1983, response supporting
a Staff motion for reconsideration of an earlier ruling in which we held,
in part, that UCLA must take steps to provide protection against
sabotage:

University mishes to note that its security plan, which is not designed to provide
protection against sabotage, has been approved by the Commission's sareguards
branch; and that the low. power unhersity research reactor hcensees have never
been required to adopt security plans designed to protect against sabotage. Surely
the Commission's consistent practice in interpreting and applying its ow n safeguards ,
regulations to hcensees such as University is entstled to considerable meight in this
proceeding. i

i

The essentials of UCLA counscis' response are set forth in the decla- ;

ration of William 11 Cormier (sec UCLA's response at 9). These are:
1. That he (Cormier) is an attorney in good standing licensed to |

'
practice law in California and a member of the staff of the Ad-
ministrative Vice Chancellor of UCLA, that he has been j
delegated authority to repr sent UCLA in these proceedings ;

by the General Counsel to the Regents of the University of ,

California, and that he exercises this authority under the super- i

vision of Glenn R. Woods, Associate Counsel to the Regents, ,

___

and Christine Helwick, Assistant Counsel to the Regents. ~~-~ ~
2. That he made the statement quoted above, that he had authori-

ty to make that statement, and that that statement was not
reviewed by Reidhaar, Woods, IIelwick, or any other repre-
sentative of the Regents.

3. That he briefly reviewed the Security Plan in November 1980,
again in June 1982, and extensively reviewed the Plan in Janu- ,

,

f
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.

ary 1984, whIn he c d Mr. Charlss E. Ashb ugh,111
'

(Associate Development Engineer and Security Officer of the,

Nuclear Energy Laboratory at UCLA) spent several days
preparing expurgations to the Plan and security inspection
reports.

4. That he does not recall seeing the introduction to the Plan
during the fitst two reviews of the Plan.

, J5. That he did note the introduction during the extensive January ,

1984 review, and discussed it briefly with Mr. Ashbaugh. -

' 6. That he understood from Mr. Ashbaugh that the latter's refer- }
*

ences to protection against radiological sabotage were not
meant in the same sense as his references to the same topic in
the statement quoted above. 1

7. That he understood that Mr. Ashbaugh's references did not
mean to imply that their Security Plan incorporated specific

| protective provisions against radiological sabotage as that term
'

had been used by the intervenor.
8. That by the statement quoted above he intended to inform the

'

Board that the Security Plan did not incorporate measures de-
signed to prevent access to the reactor facility by potential
sapoteurs, that the prevention of access by potential saboteurs

- - was his understanding of the meaning of the term " protection
against sabotage" as . that term had been used in this i

proceeding, and that he attempted to further clarify his mean-
ing in UCLA's December 13, 1983, pleading at 3 6 (discussed -

s

irtfra).
Also attached to UCLA's itsponse is the declaration of Charles E.

! Ashbaugh, Ill. It states:
1. That he-(Ashbaugh) is a lecturer, Associate Development

Engineer, and Security Officer at the Nuclear Energy !

Laboratory. '!
2. That he wrote the Physical S:curity Plan here involved. i

3. That the Security Plan was UCLA's response to NRC's new '

safeguards requirements for non power reactor licensees |possessing SNM of moderate strategic significance which were
adopted in July 1979. -

|
4. That in writing the Security Plan, he was assisted by the follow.

,

ins NRC documents: 1

(a) the statement of consideration accompanying the rule (44
Fed. Reg. 43,280 (1979));

(b) the Draft Regulatory Guide," Standard Format and Con-
tent for a Licensee Physical Security Plan for the Protec.

!
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:

!
tion of Special Nuclear Material of Moderate Strategic
Significance," July 1979, adopted as Regulatory Guide .

5.59 in January 1980; and | j

(c) the " Sample Physical Security Plan for Non Power; Nucle- |
ar Reactor Facilities Possessing Special Nuclear Material' |
of Moderate Strategic Significance," Rev.1, June 14, :

1979, published by the Reactor Safeguards Development I
Branch, Division of Operating Reactors, Omce of Nuclear |. :
Reactor Regulation, NRC. i

5. That the Security Plan was written to satisfy the requirements ;
of 10 C.F.R. ! 73.67 as interpreted by the Regulatory Guide.

' 6. Thct the statements in the introduction to the Security Plan
were based on statements found on pages I and 2 of the r

Sample Security Plan. |
7..That in making the statements in the introduction to the ;

Security Plan he used the term radiological sabotage, and that :
'A' he took that term to mean any sabotage that involved the reac- |

tor or its associated equipment and any sabotage which could .

3 lead to radioactive contamination or release that could pose a !
*

danger to students, staff, or members of the public.
.

z

.
8. That he believes the facility is well protected against theft of '

the reactor fuel and against deliberate attempts to damage the
i reactor, its equipment, or other parts of the facility, aad that j

'the basic means of providing this protection is by controlling
access and detecting unauthorized entry.

!! 9. That the security system at UCLA includes a number of en-
hancements that are not strictly required, but does not provide ;,

far special measures such as armed guards, mandatory person-
nel searches, or explosives detection devices which the interve- i

nor claims are necessary - to protect against radiological
sabotage.

10. That the Plan was not developed with any specific design basis
radiological sabotage threat in mind. , !,

11. That the major protection against radiological sabotage is the ;

_ . _
structure of the reactor itself, and that the crushing of the fuel
will not release fission products which would endanger the '

,c
public. t

UCLA counsels' response is further supported by the declaration ci-
_

Donald L. Reidhaar. He states: - 4

-1. That he (Reidhaar) is General Counsel to the Regents of the ;

University of California, that his omce is responsible for repre- !
senting the Regents in legal proceedings, that Associate Coun- ;

i
t

.
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sel Woods and Assistant Counsel Helwick are assigned to this
proceeding, and that Cormier has been assigned _ principal
operating responsit:ility for the Regents in this proceeding,
under the supervision of Woods and Helwick.

2. That he has read this Board's February 24 Memorandum and
Order and carefully reviewed the facts giving rise to this
Board's concerns.

3. That he is convinced that no misrepresentation has occurred
and that University's attorneys and staff have acted in good ;

' faith and in a professional manner. !

4. That, ahhough the use of the term " radiological sabotage" in i

the introduction to the Security Plan is unfort inate, the specific |
provisions of the Plan are clear and do not require the kind of
precautions required of nuclear power plants.

5. That the specific provisions of the Security Plan are.the type of
requirements made applicable to research reactors by 10 i

C.F.R. ! 73.67.
6. That the content of the Plan is consistent with Mr. Cormier's

earlier statements. -

In his declaration, Mr. Cormier states that he attempted to further !

clarify the meaning of the statement quoted above at pages 3-6 of
UCLA's December 13, 1983, response to the Board's request regarding
the issues remaining to be decided under Contention XX. He provides
no further elucidation with regard to the December 13 response. We
have reviewed pages 3-6 of that response. We set forth below the lan-
guage from page 5 which we believe most favorable to Mr. Cormier's
position:

Certainly, the security measures employed by UCLA in satisfaction of the require-
ments of Sec.13.67 provide some meassere of protection agamst sabc:atre and rheft,
even though the design objective of that regutation is only to detect theft or diser-

,

sion of SNM. University's security precautions provide " protection against sabo- i

tage" although University conudes, the level of protection that is prouded mould
not satisfy the objective of prewarms certain specific acts of sabotage such as the
design basis threats defined in Part 73 ef the regulations. . . Moreover, the Board's
ruling is not necessarily inconsistent with Universit>'s position concerning uhat
actuat security measures are required to be in place'at the UCLA facility. (Emphasis
in original.)

UCLA's response reiterates the positions taken in the declaration and
in its December 13 response quoted above and adds comments on the
language of the NRC security inspection reports and license amendment
ordering implementation of the Plan We do not believe the latter com-
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ments are relevant to the issue here before us and consequently do not
consider them. :

Associate Counsel Woods and Assistant Counsel Helwick hase not in-
dividually responded to our February 24 Memorandum and Order.

OUR HOLDING WITH REGARD TO SABOTAGE

in LBP-83 25A,17 NRC 927 (1983) we held:

From the above me conclude that the provisions oil 73 40(a), which have remained
unchanged over a period of almost ten years despite substantial rulemaking on the
subject of physical securny, are apphcable te, Class 104(c) hcensees. Where the Com-
mission has set down detailed requirements, we conclude that these are intended to
satisfy the general requirements of f 73.40. Where no detailed requiremerits have
been set out, we conclude that some measures nonethekss must be taken to san 6 the
f 73.40(o)generalrequirements.

In the instant case, assuming that there is (or will be) less than a forrnula quantity
of ssNM on hand at the NEL, rins means that UCLA must institute some means of
prondmg physocal protection against sabotage. Because, under this assumption.
t 73.40(b),(c). and (d) and f 73.60 are not opphcable, these means necessard> must be i;

kss stimgent than the requirements of those regulatoons. What these meaths should be is | |

properly a subject for the parties to address. (Emphasis supphed.)

17 NRC at 942-43.
Clearly our holding requires some means of protecting against sabo- ,

'

tage which is less stringent than the sabotage protection requirements '

which would be enforced if a formula quantity of strategic special nuclear
material were on hand at UCLA. Those latter requirements place an
upper bound on the general requirement of { 73.40(a). The respects in ,

which they differ from the requirements ofl 73.67(d) are set out in Ap-
pendix A (not published).

With the " upper limit" for sabotage protection in mind, a review of
the specific provisions of UCLA's Security Plan which deal with sabotage
is helpful. These provisions are in addition to the provisions primarily
dealing with the prevention of theft, such as locks and keys, intrusion
alarms, and the like. Because this review necessarily involves some dis-

L cussion of protected information, we have included it in AppendiLB.to- _ _ _ .__ __

this Memorandum and Order which will not be publicly disclosed.
The provisions enumerated in Appendix B are precisely the kind of

provisions which we had in mind when we issued LBP-83-25A. They go
beyond the requirements of { 73.67(d) but fall short of the requirements
of { 73.40(b), (c), and (d) and { 73.60. Whether they are sufficient can
oniv be determined after hearing. The point here is that nowhere in his
ple. iings did counsel apprise us of the fact that UCLA's Security Plan

!
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does contain extensive provisions for dealing with sabotage, provisions
which so beyond the requirement of { 73.67(d) yet do not fully comply
with { 73.40(b), (c), and (d) and { 73.60.

The Cormier and Ashbaugh declarations indicate that counsels' state-
ment that the UCLA Security Plan does not provide protection against ,
sabotage contemplated a definition of protection against sabotage quite
different from that which we held to be required. On page 3 of his
declaration, Mr. Cormier states that his sutement "was intended to
infonn the Board that the UCLA plan did not employ measures, such as
armed guards, mandatory personnel searches, explosive detection
devices, etc., designed to prewnt access to its reactor facility by potential
saboteurs" (emphasis in original). In his declaration, Mr. Ashbaugh
takes a similar position. He refers to the same measures as Mr. Cormier
and states that the intervenor (CBG) claims them to be necessary.
Additionally, he refers to "a number of enhancements that are not strict-
iy required." (Ashbaugh declaration at 3.)

It is true that Contention XX argues for some measures which, given
our holding in LBP-83-25A, may be beyond the " upper limit" of sabo-
tage protection required of this facility. Nevertheless, the fact that CBG !

may seek to have such measures imposed does not justify the blanket
statement,' made in response to our holding in LBP-83-25A, that no
measures dealing with sabotage are employed.

Nor do we believe that that statement is clarified by the language
from UCLA's December 13, 1983, pleading quoted above. In the

' December 13 statement, Mr. Cormier states first, that the anti-theft pro-
visions of f 73.67 provide some measure of protection against sabotage,
and second, that UCLA's security precautions provide protection
against sabotage although not enough protection to prevent sabotage.
Thus in context, the statement says only that compliance with { 73.67
provides some measure of protection against sabotage. This interpreta-
tion is reinforced by the fact that Mr. Cormier notes that our holding in
LBP-83-25A may not be inconsistent with tJCLA's position with regard
to the security measures required ofit. That position clearly stated that
only { 73.67, dealing with theft, was applicable. However, as noted
above, the.UCLA Security _ Plan.contains provisions going beyond those
required by { 73.67 which are designed to protect against sabotage.

Moreover, Mr. Cormier disclaims any recollection of the introduction
to UCLA's Security Plan at the time this pleading was filed. (See Cot-
mier's declaration,13, at-2.) The clear inference is that he was not
aware of the provisions of the Plan dealing with sabotage until January
1984. Therefore the Decamber 1983 statements were not intended to
correct the earlier August 1983 statement. Indeed, the conclusion of his
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D;cember pl:ading statts thtt the only mtttIrs in contmersy under
Contention XX concern whether UCLA must provide protection against
sabotage and theft beyond that required by ) 73.67. The thrust of the
Deceraber pleading, taken as a whole., is to reafntm the statement made
in the August pleading.

There is another troubling aspect to the August statement. It goes on
to assert that low-power research reactor licensees have never been re-
quired to deal with sabotage. Yet in the body of each security inspection
report for the years 1975 through 1979 specific reference in one form or
another to sabotage-related matters is made. The reports for 1975 and
1976 criticized anti-sabotage measures in two respects which have also
been identified by CBG. Both criticisms were expurgated from the copy
of the reports shown to lead counsel for CBG. UCLA's response, while
alluding to taese inspection reports, does not address these matters.

Mr. Cormier clearly was aware of the provisions of the Plan and
reports from the time he prepared the expurgations last January. Yet he |

|made no attempt to correct his statements to the Board even though he '

had ample opportunity, particularly within the setting of an in camera i

session of the prehearing conference conducted at UCLA on February 8 |

and 9.
We nnd Mr. Cormier's justi0 cation for his statements unacceptable. j

Had he informed the Board and the parties of the true nature of the pro-
'

visions of UCLA's Security Plan in a timely fashion, much time and
effort might have been saved. First, this Board would not now be faced
with the distasteful task of determining what action needs to be taken in
light of his misrepresentation, a task which distracts us from the impor-
tant substantive issues before us. Second, had we known the true state
of afTairs, we might well have been able to have cut short much of the
procedural wrangling that has plagued the resolution of this issue.

>

STAFF COUNSEL'S RESPONSE i
i

With respect to Staff counsel, our concerns stemmed from the numer- i
ous statements which she made, quoted in our unpublished February 24 i

g_ Memorandum and Order, that Staff imposed no requirement to protect _ |
_ _ _ .

i. against sabotage on research reactor licensees passessing SNM of moder- |
ate strategic signincance. When compared with the inspection reports i

for this facility and Staffs November 9,1983, direction to UCLA that it
fully implement all the provisions of its Security Plan, these statements -

appeared to be false.
In resolving the issue of Staff counsel's statements, we find it unnec- '

essary to reach the issue of whether her statements were in fact false.
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'Indeed, the question of precisely what requirements were being enforced
~

.by Staffis at best the sul; ject of some confusion? We find, regardless of ;
the specific requirements being enforced, that counsel made no know-
ingly false or misleading representations and that there is no warrant for
sanctions against her.

. |
~ In her affidavit attached to StafTs March 9,1984, response to our

. February 24 Memorandum and Order, Stati counsel Colleen P. Wood-
head states, among other things, that: )

1. She (Woodhead) made no representations regarding the con- |
tents of the Secarity Plan other than that it had been approved

.

;

!by the Division of Safeguards Staff as adequate to meet the re- - '

quirements of 10 C.F.R. i 73.67. (Affidavit,1 10.) i
2. All of her briefs and pleadings filed in this proceeding have !

been reviewed by the appropriate Assistant Chief Hearing j
Counsel and the Chief Hearing Counsel, Office of the Execu. |
tive Legal Director (OELD), and that pleadings involving safe- }

' guards regulations have also been reviewed by the Regulations '

Division, OELD. (Affidavit,1 12.) |,

3. She has throughout this proceeding made careful inquiry of
'

the Safeguards Division with respect to the Staff position on
the security issues raised in this proceeding, and that the Safe-
guards Division knew of and approved her representations to
the Board. In addition, she has provided the Safeguards Branch i

. of Region V with copies of her pleadings. (AfTidavit,1 13.)
Counsel's representations recited above are supported by the affidavits

of Joseph R. Gray, Assistant Chief 'learing Counsel for Hearing Branch
IV, OELD; Russell R. Rentschler, Section Chief, and Donald M.
Carlson, Fuel Facilities and Safeguards Branch, Division of Safeguards,
NMSS; Donald J. Kasun, Chief, Licensing Section, Power Reactor Safe-
guards Branch, Division of Safeguards, NMSS; Leroy R Norderhaug, *

Chief, Sarcguards and Emergency Preparedness Branch, Region V; and
Matthew D. Schuster, Chief, Security Licensing and Emergency Prepar-
edness Section, Region V,

it is thus clear that counsel's representations to the Board were made
only after verifying _that_they represented the views of her client. We see

.nothing presented by the information available to counsel which would
. have formed the basis for further inquiry into the facts. If in fact the

2 ec. ro exarr.ple. staff tounsel's letter to the Board of March 16.1984. indicatmg that on th.1 date sheS
had been informed that ole Mar:ual Chapter 2545 instructs arsectors to inspect for Protection against
radiological sabotage at research reactors and that such an inspection oss conducted last hovember with
respect to another university hcensee. In that letter, counsel indicates that s'.e is seekmg further infor.
mation on this matter-
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Staff position is not what was represented to counsel (and, as ncted
above, there is some question as to what that position really is), that
misrepresentation cannot be attributed to counsel.3

LEGAL PRINCIPLES REGARDING COUNSEL'S DUTY
OR CANDOR

in the following section, we discuss the legal principles which underlie
counsel's duty with respect to factual representation.;. We begin with the
proposition that t! e Commission will not tolerate conduct which com-
promises the licensing process to the public detriment. Conmmers Power
Co. (Midland Plant, Units I and 2)', ALAB-691,16 NRC 897, 919
(1982); cf. CLI-83-2,17 NRC 69, 70 (1983). In order to prevent such
compromise, applicants and licensees, as well as the NRC Staff, have an
obligation to keep adjudicatory boards informed of the material facts
which are relevant to the issues pending before them, an obligation
which extends to and often is the responsibility of counsel. ALAB-691,
supra,16 NRC at 910; Tennessee Valley Authority (Browns Ferry Nuclear
Plant, Units 1,2 and 3), ALAB-677,15 NRC 1387 (1982); Consumers
Power Co. (Midland Plant, Units I and 2), ALAB-458,7 NRC 155,172
n.64 (1978). Failure of a licensee or applicant to fulfill this obligation
may result in the assessment of civil or criminal penalties. Virginia Elec-
tric and Power Co. (North Anna Power Station, Units 1 and 2),
LBP-75-54,2 NRC 498 (19751, affd in part, modified in part, and rev'd in
part, ALAB-324, 3 NRC 347 (1976), affd in part and rer'd'in part,
CLl-76-22,4 NRC 480 (l976), affdsub nom. Virginia Electric and Power
Co. v. NRC,57l F.2d 1289 (4th Cir.1978) UnitedStates v. Metropolitan
Edison Co., Criminal No. 83-00188 (unpublished order of the U.S. Dis-
trict Court, M.D. Pa., February 29, 1984).

The proposition that adjudicatory boards must be kept fully informed
regarding the matters of issue before them is well set forth in Duke
Power Co. (William B. McGuire Nuclear Station, Units 1 and 2),
ALAB-143, 6 AEC 623 (1973) and Duke Power Co. (Catawba Nuclear
Station, Units 1 and 2), ALAB-355,4 NRC 397 (1976). In McGuire, the
Appeal Board, faced with a situation in which the1tpplicant had modified-- -- --- ----
its quality assurance organization but had not promptly notified the
board, laid down the rule that parties must keep the presiding board and
other parties apprised of relevant and material new information. In so

3As noted above. counsel points out that she made no representations as to the contents of the Plan. As
noted below. we beheve that prudence would have dictated that she review the Plan. However, we do
not beheve her fadure to do so should be a basis ror disciphnary action.
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doing, it noted that the rule it formulated was necessary to preserve the
integrity of the adjudicatory process and that " lilts sacrifice for the sake
of expediency cannot be justified and will not be tolerated." (6 AEC at
626.)

In Carawba the Appeal Board addressed a situation in which changing
circumstances with regard to the need for the facility had not been
brought to the attention of the presiding board by the applicant. It reaf-
firmed its McGuire ruling and noted that in NRC proceedings presiding
boards must rely on counsel to fully and fairly develop the issues and
keep boards informed of developments which may conceivably afTect
the outcome. The proposition that applicants must keep boards and par-
ties advised of new relevant developments was recently reaffirmed in
Philadc/phia Electric Co. (Limerick Generating Station, Units 1 and 2),
ALAB-765,19 NRC 645,656-57 (1984).

Counsel's obligations to be candid and to ensure that boards and par-
ties are informed of material and relevant facts have been discussed in t

some detail by various appeal boards. We begin our review with Public |
Service Co. of Oklahoma (Black Fox Station, Units I and 2), ,

ALAB-505,8 NRC 527 (1978). In that decision, the Appeal Board chas- |
tised applicants' counsel for his misrepresentation of the record made ;

before the Licensing Board. Intervenors had sought a stay of a licensing
board decision from that Appeal Board. They represente.d that the Li-
censing Board had refused the relief now requested from the Appeal
Board. Applicant's counsel contradicted that statement, a statement
which was true. The Appeal Board found applicant's statement
" misleading in the extreme" (8 NRC at 532 n.16), and stated:

Counsel ap, caring before this Board (as well as other NRC adjudicatory tribunalst
have a manifest and iron-clad obhgation of candor. That obhgation is hardly fulfilled
when, as here, there is a failure to call attention to facts of recorst which, at the sery
least, cast a quite different light upon the substance of argurnents being advanced by
counsel. We shall expect that, in the future. apphcants' counsel mill take pains to
avoid this kind of conduct.

8 NRC at 532 (footnote omitted). See also Tennessee Valley Authority
-- (Hartsville Nuclear-Plant, Units I A, 2A, IB and 2B) ALAB-409, 5 - - -

NRC 1391 (1977).
Consumers Power Co. (Midland Plant, Units 1 and 2), LBP 81-63,14

NRC 1768 (1981) presents a more complex factual situation involving
.

the construction permit. This duision responded to the direction of the
Appeal Board in ALAB-458, supra, that certain charges related to the
conduct of applicant and its counsel should be aired and resolved. 'Ihese
charges concerned the contractual relationship of the Applicant and

:
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D:w Chemical Ccmpany. The litter h:d agreed to purchase steam fr:m
the Midland Plant and this obligation furnished a major justification for
the siting and construction of the plant, both relevant inquiries under
the National Environmental Policy Act. The charges were that applicant
had sought to keep from the Board certain disputes that had arisen with
regard to Dow's obligations and its intent to follow through on the
contract. The Licensing Board discussed the legal principles governing
applicant's duty of disclosure (14 NRC at 1777-85) and outlined the con-
duct of applicant's counsel (14 NRC at 1789-1800) which gave rise to ,

the problem. It appeared that applicant's counsel was indeed anxious to I

prevent any airing in the prefiled testimony of Dow's continuing concern f
with regard to this contract for fear that to do so would result in a sus- ,

pension of the construction permit. Counsel's fears proved unfounded i

for, despite efforts to conceal Dow's concern, that concern was fully '

aired on cross-examination and the permit was not suspended.
However, it does appear that the prefiled testimony was less than
forthright. The principal witness for Dow, whose testimony is here
involved, characterized it as follows:

!
"If the goal was to tellin complete detail, everything that was going on at that point,
that (my] testimony was, as judged by that criteria, not open, not honest, and not
consisting of all the relevant information."

14 NRC at 1795, quoting Midland Tr. 2307.
The Board concluded that "the parties and their lawyers took an im-

properly narrow view of their duty affirmatively to disclose significant in-
formation to the Board." (14 NRC at 1800.) Nonetheless, the Board
concluded that sanctions against counsel were not called for because:

First, although counsel had been excessively preoccupied with
the interests of their clients and insensitive to the duty of disclo-
sure in NRC cases, there was no conspiracy to countenance perju- '

ry or commit fraud upon the Board; '

Second, the high standards of affirmative disclosure involved
had not previously been addressed in detail by an appeal board or
the Commission and_that fairness to counsel required some ad-
vance notice of what was required; and- -

Third, the fact that all the factual information sought to be sur-
pressed had indeed been brought out in the record was a mitigat- .

ing factor.
In ALAB-691, supra, the Appeal Board affirmed the Licensing' ' ,

Board's conclusion that sanctions were not appropriate. In so doing, it
,

i expressed disagreement with various aspects of the latter Board's i

decision. It noted, however, that the conduct described by the Licensing ;

,

I

f
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Board had a strong, albeit unrealized, potential for compromising the li-
;

censing process to the public dettiment.
In discussing whether counsels' conduct in Midland had been

appropriate, the Appeal Board applied the American Bar Association's
Code of Professional Responsibility (now superseded by the Model
Rules of Professional Conduct adopted on August 2,1983). It concluded
that counsel had not violated the provisions of that Code However, it i

warned that: ,

Ccunsel and parties who engage (in conduct which may comprornise the licensing
processi risk violating |{ Ig6a of the Atomic Energy Act,42 U.S.C. ( 2236al and j
other Commission authority. Where that threshold is crossed, we will have no hesi-

2

tation in imposing appropriate sanctions and taking whatever other measures are {
necessary to ensure no recurrences. What we said at an earlier stage of this proceed- }
ing bears repeating: '

Insofar as the integrity of the proceedings or the good faith of the parties is
concerned, there is no parallel between zealous advocacy in support of an
arguable legal position and, e.g., the withholding of relevant factual ;

information. We note that in the latter regard we fully expect both clients and
[

lawyers to adhere to the tiighest standards. (
ALAB-458, supra. 7 NRC at 172 n.64. I

!

16 NRC at 919.-
In CLI-83-2,17 NRC 69 (1983), the Commission declined to review

ALAB-691. In so doing, the Commission stated:

A deliberate false statement or withholding of materialinformation would warrant
the imposition of a severe sanction. The time and resources committed to an adju-
dicatory probing of the facts of this case are evidence of our concern over allegations
of this sort. Not only are material false statements and omissiort punishable under
Sections 234 and 186 of the Atomic Energy Act, but deliberate planning for such
statements or concerns on the part of applicants or licensees would be evidence (if ,

bad character that could warrant adverse licensing action even where those plans
~

are not carried to fruition. Moreover, we want to warn parties and their attorneys
that when they engage in conduct which skirts close to the line ofimproper conduct,
they are running a grave risk of serious sanction if they cross that line. '

17 NRC at 70.
- ~ ~~~NT nths~ prior to ALAB-691, the Appeal Board issued a Memo-

randum in Browns ferry, ALAB-677, supra. That case involved a factual
situation not unlike that presented here. In Browns ferry, the Appeal
Board had issued a Decision (ALAB-664,15 NRC 1 (1982) then under
Commission review) and subsequently discovered that TVA had not
served it with material information which might have changed the out-
come of that decision. That information superseded the information on
which the Appeal Board had relied in reaching its Decision in

3
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ALAB-664. In ALAB-677, the Boird noted that TVA's counsel "had an
obligation to advise us that we were about to rely on outdated, i.e., '

incorrect, information" (15 NRC at 1393), and went on to remind par- }
ties to Commission proceedings of their absolute obligation to bring

- such information to the attention of adjudicatory boards. ALAB-677
'j

does not indicate that the Appeal Board considered imposing sanctions ;
against either TVA or its counsel.

|These decisions do not clearly delineate the obligations of parties
|

from the obligations of counsel to those parties to disclose information. i

Indeed,' Browns ferry (ALAB-677) focusses principally on the obliga-
tions of parties and only in one specific instance, quoted above, on the
obligation of counsel, .while Blac/s Fox (ALAB-505) focusses only on- i
the obligations of counsel. |

Although Midland (ALAB-691) does distinguish between the two
| ;

- obligations to some extent, that distinction is not entirely clear. As *
'

noted by the Commission in Midland (CL1-83-2), ALAB-691 deter-
mined that no materialinformation had been omitted from the prefiled
testimony which LBP-81-67 had found to be deficient. In its separate dis-
cussion of counsels' conduct, the Appeal Board had found that the Code
of Professional Responsibility had not been violated with respect to
counsels' claim of attorney's work product privilege and counsels' role
in preparing the prefiled testimony. Both of these matters are distinct ,

from the obligation of a party to disclose information in that the first in-
volves a legal conclusion uniquely the province of counsel and the
second the proper role for counsel to assume with respect to the prepara-
tion of testimony. And LBP-81-67 does not appear to have made a dis-
tinction between the obligations of a party and those ofits counsel to dis-
close information. (See 14 NRC at 1789-1800.) Similarly, the Commis- +

sion's statement from CLI-83-2 quoted above does not appear to make
such a distinction. .

We noted at the outset of this discussion that a party's obligation to
disclose material information extends to and is often the responsibility '

of counsel. We believe that the failure of the Midland and Browns ferry 1

decisions to make a clear distinction between the party's and counsel's .

obligation in this regard is tacit recognition of the extension of this obli-
^ ~ ~

gation to include not only the party fidits counsel. In' deed, it is oniy-
logical, in litigation involving highly complex technology, to assume
that many decisions regarding the materiality ofinformation can only be
made jointly by a party and its counsel. Consequently, it would be illogi-
cal to make such a distinction.

Our statement also contemplates that it is often counsel's responsibili-
ty to make such disclosures. The statement that a party speaks largely

'
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thr: ugh its counsel r quires no cliboration. See, e.g., Vermont Yankee j

Nuclear Power Corp. (Vermont Yaniree Nuclear Power Station),
'

ALAB-138,6 AEC 520,533 (1973). Indecd, a party may often need to ;
'

rely on its counsel to make the necessary decisions whether a particular
piece ofinformation should be disclosed.

We thus conclude that, in this case, counsel had an obligation to
,

make accurate disclosures with regard to the information here in ques- ,

tion (assuming its materiality, discussed irtfra). We also conclude that
this obligation, imposed under the Atomic Energy Act and Commis,
sion's regulations, is not substantially different from that posed by the
ABA's Model Rules of Professional Conduct. The applicable Model
Rule states: _

i
- RULE 3.3 CANDOR TOWARD THE TRIBUN AL

(a) A lawyer shall not knowingly:
' (1) make a false statement of material fact or law to a tnbunal; .

j...

(b) The duties stated in paragraph (a) continue to the conclusion of the 1

proceeding, and apply even if compliance requires disCIcsure of information other-
wise protected by Rule 1.6.

I,

'Rule 3.3(a)(1) is substantially identical with DR 7-102(A)(5), which
provided that a lawyer shall not " knowingly make a faire statement of i

law or fact."
In the Comment on this Rule there appears the following:

Representanons by a Laner

An advocate is responsible for pleadings and other documents prepared for
htigation, but is usually not required to hase personal knowledge of matters asserted ,

therein, for litigation documents ordmarily present assertions b) the chent, or by
someone on the chent's behalf, and not assertions by the lawyer. Compare Rule 3.1,
However, an assertion purporting to be on the lawyer's own knowledge, as in an af-
fidavit by the lawyer or in a statement in open court, may properly be made only
when the lawyer knows the assertion is true or belieses it to be true on the basis of i

'
a reasonably dihgent inquiry. There are circumstances where failure to make a dis-

' closure is the equivalent of an affirmative misrepresentation. The obhgation pres-
cribed in Rule 1.2(d) not to counsel a chent to commit or assist the client in commit-
ting a fraud applies in litigation. Regarding compliance with Rule 1.2(d), see the _ _ _ _ _ -

Comme.71 to that Rule. See also the Comment to Rule B A(b).
I

This Rule and Comment, when read in conjunction with the obligation j
4~~ ~ imposed on parties and their counsel with respect to full and accurate

disclosure, requires that, at least in NRC proceedings, counsel have an

1406 -

|
r

!



,, .

ALAB-664. In ALAB-677, the Board noted that TVA's counsel"had an
obligation to advise us that we were about to rely on outdated, i.e.,a

incorrect, information" (15 NRC at 1393), and went on to remind par-
ties to Commission proceedings'of their absolute obligation to bring
such information to the attention of adjudicatory boards. ALAB-677
does not indicate that the Appeal Board considered imposing sanctions 1

- against either TVA or its counsel. |
These decisions do not clearly delineate the obligations of parties i

from the obligations of counsel to those parties to disclose information.
Indeed, Browns Ferry (ALAB-677) focusses principally on the obliga-
tions of parties and only in one specific instance, quoted above, on the
obligation of counsel, while Black fox (ALAB-505) focusses only on
the obligations of counsel.

Although Midland (ALAB-691) does distinguish between the two {
obligations to some extent, that distinction is not entirely clear. As '

noted by the Commission in Midland (CLI-83-2), ALAB-691 deter-
mined that no material information had been omitted from the prefiled
testimony which LBP-81-67 had found to be deficient. In its separate dis-
cussion of counsels' conduct, the Appeal Board had found that the Code
of Professional Responsibility had not been violated with respect to
counsels' claim of attorney's work product privilege and counsels' role
in preparing the prefiled testimony. Both of these matters are distinct {from the obligation of a party to disclose information in that the first in-
volves a legal conclu: ion uniquely the province of counsel and the
second the proper role for counsel to assume with respect to the prepara- .

tion of testimony. And LBP-81-67 does not appear to have made a dis-
tinction between the obligations of a party and those ofits counsel to dis-
close information. (See 14 NRC at 17891800.) Similarly, the Commis-
sion's statement from CLI-83-2 quoted above does not appear to make
such a distinction.
. We' noted at the outset of this discussion that a party's obligation to

disclose material information extends to and i: often the responsibility ,

of counsel. We believe that the failure of the Midland and Browns ferry
decisions to make a clear distinction between the party's and counsel's
obligation in this regard is tacit recognition of the extension of this obli-
gation to include not only the party but'its counsel. Indeed, it is only
logical, in litigation involving highly complex technology, to assume
that many decisions regarding the materiality ofinformation can only be
made jointly by a party and its counsel. Consequently, it would be illogi- -

cal to make such a distinction.
Our statement also contemplates that it is often counsel's responsibili-

ty to make such disclosures. The statement that a party speaks largely
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through its counsel rIquir s no claboration. See, e.g., Vermoni Yankee
Nuclear Power Corp. (Vermont Yankee Nuclear Power Station),
ALAB-138,6 AEC 320,533 (1973). Indeed, a party may often need to
rely on its counsel to make the necessary decisions whether a particular
pie;: of information should be disclosed.

We thus conclude that, in this case, counsel had an obligation to
make accurate disclosures with regard to the information here in ques-
tion (assuming its materiality, discussed irlfra). We also conclude that
this obligation, imposed under the Atomic Energy Act and Commis-
sion's regulations, is not substantially different from that posed by the
ABA's Model Rules of Professional Conduct. The applicable Model
Rule states:

RULE 3.3 CANDOR TOWARD THE TRIBUN AL

(a) A lawyer sha!! not knowingly:
(1) make a false statement of rr.aterial fact or law to a tribunal;

(b) The duties stated in paragraph (a) continue to the conclusion of the
proceeding, and apply even if compliance requires disclosure of information other-
wise protected by Rule 1.6.

Rule 3.3(a)(1) is substantially identical with DR 7-102(A)(5), which
provided that a lawyer shall not " knowing!y make a false statement of
law or fact."

In the Comment on this Rule there appears the following:

Representations by a Laner -

An adsocate is responsible for pleadings and other documents prepared for
litigation, but is usually not required to have personal knowledge of matters asserted
therein, for litigation documents ordinarily present assertions by the client, or by
son;eone on the chent's behalf, and not assertions by the lawyer. Compare Rule 3.1.
Howeser, an assertion purporting to be on the lawyer's own knowledge, as in an af-
fidavit by the lawyer or in a statement in open court, may properly be made only
when the lawyer knows the assertion is true or believes it to be true on the basis of
a reasonably diligent inquiry. There are circumstances where failure to make a dis-
closure is the equivalent of an affirmative misrepresentation. The obligation pres-
cribed i t R ule 1.2(d) not to counsel a client to commit or assist the chent in commit-

_ _.. ting a fraud applies in litigation. Regarding compliance with Rule 1.2(d), see the - - --:--

Comment to that Rule.See also the Comment to Rule S A(b).

This Rule and Comment, when read in conjunction with the obligation
~~ imposed on parties and their counsel with respect to full and accurate

disclosure, requires that, at least in NRC proceedings, counsel have an
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ironclad obligation to ensure that their statements of fact are accurate.
They may fulfill this obligation by either:

1. verifying the statement of fact with the party who is their
client; or

2. verifying the statement of fact themselves.
In this case, it is obvious from the amdavits submitted by and on

,

behalf of Colleen P. Woodhead that she chose the first method. She i

checked all representations with her client and was advised that they !

were correct. Absent some basis for her to suspect that the client was
misinformed or dissembling, a basis not present here, there was no obli- -
gation for her to inquire further. Consequently we conclude that she has
conducted herself within the letter of the Atomic Energy Act, the Com-
mission's rules, and the ABA Model Rules of Professional Conduct.

We noted in note 3, supra, that prudence would have dictated that '

counsel review the Security Plan in connection with her representations.
Her failure to have done so might be viewed as the deliberate avoidance i i
of knowledge which she had reason to suspect was true (United Srares v. |
Maniego,710 F.2d 24 (2nd Cir.1983)). Particularly in the circumstances j
of this case where a member of the technical staff with whom she
worked closely was the primary reviewer of the Security Plan and as i

such aware of its centents (see Carlson affidavit,112,3), it is dimcult }
to understand why the Technical Staff member's knowledge was not im- '

parted to counsel. Nonetheless, we accept counsel's representations that '

"none of [her} representations to the Board concerning safeguards regu-
lations were based on, or even considered, the contents of the UCLA
Security Plan . . ," that "until the Board's Order of February 24,1984,
[she] was unaware of the apparently contradictory language in the securi-
ty plan . ." (Woodhead affidavit,14) and that " Staff Counsel did not,
in fact, review the UCLA security plan in formulating or consistently
presenting arguments on the regulatory requirements for UCLA . -"
(Staff's March 9,1984, Response at 7). Counsel's inflexibly narrow
view of the issue, limited to a consideration of the regulatory require-
ments only, apparently prevented any question directed toward the
actual provisions of the Plan. The prudent course would not have ex-
cluded such a question which, if asked, should have elicited information
which could well have foreshortened the proceedings on this contention.*

* As noted at the outset or this Memorandum and order, we do not address questions regarding the pro-
pr.ety of the conduct of the Technical stafr. We consider the corollary to this proposition - whether the
Technical stafi should have informed counsel of the provisions of the Plan - to fall mithin that topsc.
Hence we do not address it here.
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William H. Cormier's representations on behalf of UCLA are not so
casily explained. His declaration indicates that he had briefly reviewed
the Plan on two occasions prior to making the August statement that the
Plan provided no protection against sabotage. It is not easy to understand
why he would not have recalled that the Plan contained protective provi-
sions which clearly are aimed at sabotage, not theft. Nonetheless, accord-
ing to his declaration, he neither sought to verify the accuracy of the
August statement himself or by inquiry of someone more familiar with
the Plan.

Moreover, Cormier's declaration indicates that he became aware of
the introduction to the Plan and the statement that it was the purpose of
the Plan to provide protection against sabotage last January. Thus from
that point, he was by his admission aware of these provisions of the
Plan. Yet, at the prehearing conference of February 8 and 9, despite ex-
tensive discussion of the sabotage issue, some of which was conducted
in camera (Tr. 3530-51), at no point did he seek to correct the August
statement. This is clearly contrary to the Commission's requirements
and the ABA's Model Rule 3.3(b).5

MATERIALITY OF COUNSEL'S REPRESENTATIONS

Before passing to the question of what sanctions, if any, should be
imposed, we must discuss the materiality of these statements.11 the
statements are not material, then the imposition of sanctions would be
inappropriate. Midland, supra, ALAB-691,16 NRC at 910-15.

Both for the sake of a complete discussion and because we have yet to
learn precisely what requirements, if any, are being enforced by Staff
with respect to sabotage, we have included Staff counsel's statements in
this discussion.

The Commission has stated that " determinations of materiality require
careful, common-sense judgments of the context in which information
appears and the stage of the licensing process involved. Materiality
depends upon whether information has a natural tendency or capability

. _ _ _ _ _ . _ _ . _ _ _ _ _ _ . _ --

5 We have not specifica!!y addressed the obligations of counsel mhue names appear on UCLA's plead-

, _ _

ings but who esercise only a supervisory role in their preparation. Nonetheless. we beheve that these at.
'torneys have an obligation to ensure the careful preparation of such pleadmgs no as to avoid problems of

this nature. The ?;Tearance of their names on the pleadmss consututes a representation that they have
fulrilled that obligation.

Mo cover, we are compelled to note that recent commumcations from UCLA concerning the current
shutdown of the reactor and secunty measures for the olympic Games mdrate that timely disclosure of
information to the Board and parties may still be a problem. If so, we trust it will not persist.

1408



E *

to influence a ressonable egency expert." North Anna, supra, CLI 76-22,
4 NRC at 491. See also Midland, supra, ALAB-691,16 NRC at 910.

We have no difficulty in concluding that the statements involved were
material as that term has been defined by the Commission. They were
made in the context of our consideration and reconsideration of the
question whether.10 C.F.R. f 73.40(a) requires this facility to institute
some means to protect against sabotage. Staf!'s statements that it int-
poses no such requirement was entitled to great weight, and we refused
to defer to this position only because we cauld find no reasonable basis
for it in the regulations. Without a doubt, these statements were
material.

Similarly, UCLA's statement that no sabotage protection measures
were in place was material. Had we been accurately informed of the
sabotage protection provisions actually in place at UCLA, there would
have been little point to considering, as a threshold matter, whether
such protection was required by the regulations. Indeed, because the
measures in place are of the same precise nature as those which we held
to be required, the fact of their existence conceivably could have
mooted the issue entirely. By making a material false statement, Mr.
Cormier has put his client, the other parties, and this Board to needless !

effort and controversy. Plain commonsense judgment, exercised at the
time the August statement was made, only leads to the conclusion that
such would be the consequences ifindeed the statement were false.

SANCTIONS

We must now address the question whether sanctions should be im-
posed against William H. Cormier. The statement in question was both
false and material. Cormier had an ironclad obligation to ascertain its
accuracy when he made it and to correct it when he discovered its
falsity. He did neitner. In these circumstances, we believe that he should
be formally reprimanded. Cf. Statement of Policy on Conduct of Licensing
Proceedings, CLI-81-8,13 NRC 452,454 (1981). However, before enter-
ing such an order, we will permit Mr. Cormier to respond, either orally
or in writing, or both,-to the reasons under'ying our conclusion.

_
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CONDUCT OF UCLA AND STAFF

in our February 24 Memorandum and Order, we asked whether the
representations Of counsel had been reviewed and approved by their re-
spective organizations. Staff's response details the review which it
conducted. However, as indicated in counsel's letter of March 16, ques-
tions with regard to Staffs practices stili exist. Therefore, ."e have with-
held any comment on the Staffs conduct with respect to these matters
pending further advice from Staff. t

In his declaration, Cormier states that his statement was not reviewed ;

by the other attorneys whose names appear on it prior to its submission i
and that "It]he statements were not reviewed by any other representa- |
tive of The Regents" (declaration at 2). With respect to the quoted i
statement, we wish to be informed whether the statements were never '

reviewed by any other representative of The Regents, or were not I

reviewed by any other representative prior to submission. If the state-
ments were reviewed after submission, we wish to know when and by !

whom. On receipt of this information, we will address the issue of j
whether the misrepresentation of counsel may be imputed to UCLA. !

In consideration of the foregoing, it is, this 13th day of April 1984, i

ORDERED |

1. No basis exists to impose sanction.s against NRC Staff counsel, |

Colleen P. Woodhead;
2. Within ten days of the service of this Memorandum and Order,

UCLA is to indicate whether any representative of The Regents, other
than counsel, reviewed counsels' statements here in question after they
were submitted to the Board: and

3. Counsel for Applicant, William H. Cormier, may, within ten days
of the service of this Memorandum and Order, respond in writing to our
conclusion that he should be formally reprimanded and/or request a

_ . . - -- - - - -..- --

.mm

4'
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hearing with regard to that conclusion. After considering any such
response, we will finally determine whether to issue such a reprimand.

TiiE ATOMIC SAFETY AND
LICENSING BOARD

Dr. Emmeth A. Luebke
ADMINISTRATIVE JUDGE

t

!

Glenn O. Bright
ADMINISTRATIVE JUDGE

,

John H Frye, Ill, Chairman !

ADMINISTRATIVE JUDGE
o

Bethesda, Maryland i
'April 13,1984

[ Appendix A has been emitted from this publication but may be found
in the NRC Public Document Room,1717 H Str4:et, NW, Washington,
DC 20555.]

l
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:
;

i

Herbert Grossman, Chairman .!
Dr. James H. Carpenter !

Dr. Peter A. Morris I

.

t

i

in the Matter of Docket No. 50 416 OLA
(ASLBP No. 84 497-04-OL)

MISMISSIPPI POWEP & LIGHT
COMPANY, et al.

(Grand Gulf Nuclear Station,
Unit 1) June 21,1984

In an operating license amendment proceeding, the Licensing Board
denies License.es' motion for reconsideration or, in the alternative, for
certification to the Appeal Board, of an order admitting Intervenor
contentions. f

RULES OF PRACTICE: MOTION FOR RECONSIDERATION

Where the party has raised no new issues nor cited new information,
it has offered r.o basis for the Board to reconsider its order.

- - - . - - . - - . - - - - . -- -

ATOMIC ENERGY ACT: RIGHT TO HEARING
-- Legislative history supports the determination that hearings on license

amendments be held, if properly requested, even after irreversible ac-
tions have been taken upon a finding of no significant hazards
consideration.
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RULES OF PRACTICE: CERTIFICATION ,

The grant of a request for certification is an exception to the general !
rule against interlocutory appeals and is to be' resorted to only in |

" exceptional circumstances." Consumers Power Co. (Midland Plant, ;
'

Units 1 and 2), ALAB-382,5 NRC 603,606 (1977).
|

RULES OF PRACTICE: INTERLOCUTORY APPEALS |

Interlocutory review is undertaken only where the ruling below either
(1) thrcatens the party adversely affected with immediate and serious ir-

Irevocable impact which, as a practical matter, could not be alleviated by
a later appeal; or (2) afTects the basic structure of the proceeding in a !
pervasive or unusual manner. Public Service Co. of /ndiana (Marble Hill !

'
Nuclear Generating Station, Units 1 and 2), ALAB-405, 5 NRC 1190,
1192 (1977).

RULES OF PRACTICE: INTERLOCUTORY APPEALS
The erroneous admission of a contention, where a hearing may be re-

quired in any event, does not affect the basic structure of the proceeding f
in a 3rvasive or unusual menner, or cause an irreparable impact which
cannot be alleviated by a later appeal, so as to permit interlocutory
review.

MEMORANDUM AND ORDER
(Denying Licensees' Motion for Reconsideration or Certification)

Memorandum

In our Order of April 23,1984, LBP 84-18,19 NRC 1076, we admit-
ted the Intervenor, Jacksonians United for Livable Energy Policies
(JULEP), and two of its contentions. These contentions were under-
stood by this Board to involve amendments to the operating license
grantirig one-time suspensions of certain technical specifications to
permit the testing of certain components. These tests have already been
performed and, as we understood it, were not to be repeated. We admit-
ted these contentions over the objection of Licensees on grounds of
mootness, on the basis of the "Sholly Amendment" to section 189 of
the Atomic Energy Act of 1954, enacted in section 12 of Pub. L. 97-415
(1982). The amendment was adopteo in tesponse to Sholly v. NRC,657
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F.2d 780 (D.C. Cir.1980), reh*g denied, 651 F.2d 792 (1980), vacated,
103 S. Ct. I170,75 L. Ed. 2d 423 (1983), in which the Court of Appeals
had held that section 189a of the Atomic Energy Act did not permit the
NRC to dispense with a requested hearing on a license amendment even
if the Commission had previously made a finding that the modification
of license involved "no significant hazards consideration." The new lan-
guage in section 189a provided, inter alia, that, where the Commission
determines that a license amendment involves no significant hazards
consideration, the amendment "may be issued and made immediately
effective in advance of the holding and completion of any required
hearing." Section 189a(2)(A) (42 U.S.C. I 2239(a)(2)(A)).

;
We held that this language (and similar language in 10 C.F.R. '

fl 2.105(a)(4)(i) and 50.58(b), promulgated under the changes made in
|

the Atomic Energy Act by Pub. L. 97-415) requires a hearing, if
requested, in all cases in which the license amendment has been issued
and made effective, notwithstanding that the actioa permitted under the

'amendment may have been completed.
Although Licensees objected, on the grounds of mootness, to our ad-

mitting those contentions, it now asks us to reconsider our ruling with
,

regard to one of those contentions on those same grounds. (It presently '

concedes, on factual considerations, that the other contention may not
be moot.) In the alternative, in the event that we do not grant the
motion for reconsideration and deny the contention that Licensees
object to as moot, Lionsees sould have us certify the matter to the
Appeal Board pursuant to 10 C.F.R. 5 2.718(i) or 10 C.F.R. 5 2.730(f).

We deny Licensees' motion for reconsideration and decline to certify
the matter to the Appeal Board.

MOTION FOR RECONSIDERATION '

Licensecs have offered no valid reasons for our reconsidering the
Order admitting Intervenor's contentions. They have raised no issues
beyond those asserted in their initial brief, nor have they cited new infor-

~ -

mation that has become avsilable since we issued our Order. Although
their motion argues their point on mootness perhaps more persuasively
than their original brief and more thoroughly reviews the legislative his-
tory of Pub. L. 97-415, the NRC Authorization Act of 1982 which
amended section 189a of the Atomic Energy Act of 1954, it offers noth-
ing new that would form a basis for reconsideration of our Order. See
Nuclear Engineering Co. (Sheffield, Illinois Low Level Radioactive.
Waste Disposal Site), CLI-80-1,11 NRC 1,5 (1980).
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Notwithstanding the lack of basis in Licensees' motion for our recon- |

sidering the prior Order, we would not hesitate to reverse our ruling ; i

were we persuaded that we had erred. However, we cannot agree with i !
Licensees' interpretation of the legislative history of section 12 as evi-
dencing a Congressional intent to pei. nit " irreversible" actions (such as
the one time test permitted here) to remain unreviewed by hearing
boards when opposed by a member of the public with the requisite
" interest." Our reading of the same Congressional dialogue quoted in
Licensees' motion, which accompanied the reporting of the House and :

Senate bills, brings us to the conclusion that Congress intended that |

hearings be held if properly requested, even after irreversible actions I

had been taken upon a finding of no significant hazards consideration.
iWe note in that respect that, although the legislators were apprehensive

about irreversible actions being taken under a finding of no significant {
hazards consideration, none of them suggested that this would foreclose
a requested hearing after the fact. Rather, it is clear that they anticipated
that a hearing would be held, if requested, even though the practical ef-
fects of the contested actions could not be reversed by the licensing
board. See, for example, Conf. Rep. to H.R. Rep. No. 884,97th Cong., |

2d Sess. 37-38, reprinted in 1982 U.S. Code Cong. & Ad. News 3603, i

3607-08, quoted in Licensees' motion at 13, as follows:

In those cases (in which license amendments have been taken that have irreversible
consequencesl, issuing the order in advance of a hearing would, as a practical marter.
foreclose the public's right to have its views considered. In addition, the hcensing
board would often be unable to order any substannaliclef as a result of an after-
the-fact hearing. (Emphasis added.)

Obviously the conferees considered that a hearing would be held even
if, as a practical matter, no substantial relief could be granted.

Moreover, if legislative history is invoked, even in the face of the
plain meaning of the statute and Commission regulations promulgated
thereunder which appear to require hearings if requested, the language
in the Senate report (S. Rep. No.113,97th Gong. 2d Sess.14, reprinted
in 1982 U.S. Code Cong. & Ad. News 3592,3598) should be dispositive,

- as follows.

(Tlhe Committee stresses its strong desire to preserve for the pb!ic a meaningful
right to participate in decisions regarding the commercial use of power. Thus, the
provision (permitting a license amendment in advance of hearing if it involves no
significant hazards consideration) does not dispense with the requirement for a
hearing, and the NRC,if requested must conduct a hearing after the license amend-
ment takes effect. [ Emphasis added.]

1415

- - _ _ -- _ . _ _ . . . . _ _ - _ _ _ _ _ _ - _ _ _ -



.-

We see no way of reconciling Licensees' position that the Licensing
Board can refuse a hearing because the action is it.eversible, with the
strong Congressional language to the contrary. And, having decided that
Congress intended to, and did, require hearings if requested after a
license amendment has been granted on a no significant hazards consid-
eration determination, we need not further determine in this proceeding
how that legislation impacted upon preexisting section 189b of the
Atomic Energy Act of 1954, as amended (42 U.S.C. f 2239(b)), which
permits judicial review of hearing board determinations, as Licensees |would have us do.

MOTION FOR REFERRAL OR CERTIFICATION

'
in the event that this Board decides their motion for reconsideration

adversely to Licensees, Licensees request that we certify or refer the
matter to the Appeal Board pursuant to 10 C.F.R. j 2.718(i) or 10
C.F.R. f 2.730(0. However, the matters in question do not meet the
standards for certification or referral.

The grant of a request for certification is an exception to the Commis-
sion's general rule against interlocutory appeals and is to be resorted to
only in " exceptional circumstances." Consumers Power Co. (Midland
Plant, Units I and 2), ALAB-382,5 NRC 603,606 (1977), citing Public ,

Service Co. of New Hampshire (Seabrook Station, Units 1 and 2),
ALAB-271,1 NRC 478,486 (1975). Thus, almost without exception in
recent times, discretionary interlocutory review is undertaken only
where the ruling below either (1) threatens the party adversely affected
with immediate and serious irrevocable impact which, as a practical
matter, could not be alleviated by a later appeal; or (2) affects the basic i
structure of the procee(ing in a pervasive or unusual manner. Public ;
Service Co. ofIndiana (Erble Hill Nuclear Generating Station, Units 1 j
and 2), ALAB-405,5 NRC 1190,1192 (1977); Public Service Co. ofNew '

Hampshire (Seabrook Station, Units I and 2), ALAB-737,18 NRC 168, i
171 (1983).

As Licensees now concede (Motion at 2), one of the two contentions __
_ . _ _ _ _ _ . . . _

admitted by us may not be factually moot, and could not be successfully
_~

challenged as being inadmissible. Consequently, to the extent that
Licensees challenge our prior Order, it had the effect ofincluding a con-

_ tention in this proceeding in addition to one properly admitted. We do -

not understand established precedent in the NRC to consider the errone-
ous admission of a contention, where a hearing may be required in any

1
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event, as either afTecting the basic structure of the proceeding in a perva-
sive or unusual manner or as causing an irreparable impact which cannot
be alleviated by a later appeal. See, e.g., Cleveland Electric illumin.; ting
Co. (Perry Nuclear Power Plant, Units I and 2), ALAB-675,15 NRC
1105 (1982).

Moreover, while it is possible that the Licensing Board's interpretation
of the Sholly Amendment to section 189a of the Atomic Energy Act,
supra, may escape review in this proceeding, the precedential value of
our decision will be negligible if our reasoning can be shown in any later
proceeding to have been in error.

1

t
-

Order }
;

I

For all of the foregoing reasons and based upon a consideration of the ;

entire record in this manner, it is, this 21st day of June 1984,
ORDERED
1. That Licensees' motion for reconsideration of our Order admitting ,

!Intervenor and two ofits contentions is denied; and
2. That Licensees' alternative motion for certification or referral to I

'

the Appeal Board is denied.

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

Herbert Grossman, Chairman
ADMINISTRATIVE JUDGE

Bethesda, Maryland

_ _

ww =- m-r
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UNITED STATES OF AMERICA f
NUCLEAR REGULATORY COMMISSION !

:

I
ATOMIC SAFETY AND LICENSING BOARD

|

Before Administrative Judges:

James L Kelley, Chairman
Dr. Richard F. Foster j

Dr. Paul W. Purdom i

j

h,
in the Matter of Docket Hos. 50 413 '

50-414

(ASLBP No. 81-463-06 OL) '

DUKE POWER COMPANY, et af.
(Catawba Nuclear Station,

Units 1 and 2) June 22,1984

This operating license proceeding was contested with respect to a
broad quality assurance contention, two relatively narrow technical
contentions, and numerous emergency planning contentions. The Li-

,

'

censing Board decides the quality assurance contention (with certain
,

reservations) and the technical contention concerning embrittlement of '

the reactor pressure vessel in the Applicants' favor. The other technical
,

contention, concerning meteorology and accident analyses, is decided '

against the Staff and the Applicants and in favor of the Intervenors. Not-
withstanding the findings adverse to the StafT and Applicant 5~,~thiFBoard

~-~~'

finds that, subject to the resolution of certain unresolved issues over
which it retains jurisdiction, the reasonable assurances requisite to au-
thorization of a low-power operating license are present. Accordingly, ,

this Partial Initial Decision authorizes the Director of Nuclear Reactor
Regulation to issue such a license, on condition that the unresolved
issues are first resolved in favor of the Applicants. A separate 1.icensing ;

Board will decide the emergency planning contentions at a Itter date.
i
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RULES OF PRACTICE: TIME LIMITS ON EXAMINATION
OF WITNESSES

Licensing boards are authorized to establish reasonable time limits for
the examination of witnesses, including cross-examination, under 10
C.F.R. {{ 2.718(c) and 2.757(c), the Commission's Statement of Policy
on Conduct of Licensing Proceedings. CLI 81-8,13 NRC 452 (l981) and ;

relevant judicial decisions.

RULES OF PRACTICE: DISCOVERY

Under 10 C.F.R. { 2.740(b)(1) discovery is available after a contention !

is admitted and it may be terminated a reasonable time thereafter. Liti-
gants are not entitled to further discovery cs a matter of right with re-
spect to information relevant to a contention which first surfaces long *

after discovery on that contention has been terminated.

APPEARANCES .

J. Michael McGarry, III, Anne W. Cottingham, and Mark S.
Calvert, Washington, D.C., and Albert V. Carr, Jr., and Ronald
L. Gibson, Charlotte, North Carolina, for the Applicants, Duke
Power Company, et al.

Robert Guild, Columbia, South Carolina, and John Clewett,
Washington, D.C., for the Intervenor, Palmetto Alliance.

Jesse L. Riley, Charlotte, North Carolina, for the Intervenor, Carolina
Environmental Study Group.

George E. Johnson and Bradley Jones for the Nuclear Regulatory Com-
mission Staff.

- - - --Richard P. Wilson for the State of South Carolina.
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PARTIAL INITIAL DECISION .

.

Scope of Decision

Duke Power Company (" Duke"), North Carolina Municipal Power
Agency Number 1, North Carolina Electric Membership Corporation

~

,

and Saluda River Electric Cooperative (the " Applicants") are the joint
owners and applicants for operating licenses for Units 1 and 2 of the
Catawba Nuclear Station. Duke is the lead applicant and has exclusive
responsibility for the design, construction and operation of the facility.-

This proceeding was contested with respect to a broad quality assur-
ance contention, two relatively narrow technical contentions, and
numerous emergency planning contentions. This Licensing Board now
decides the quality assurance contention (with certain reservations) and
the technical contention concerning embrittlement of the reactor pres-
sure vessel in the Applicants' favor. We decide the other technical
contention, concerning meteorology and accident analyses, against the
Staff and the Applicants and in favor of the Intervenors.' Notwithstand-
ing adverse findings on certain subsidiary quality assurance issues and
our decision unfavorable to the Staff and Applicants on one technical
issue, we find that, subject to the resolution of certain unresolved issues
over which we are retaining jurisdiction (see pp. 1585-86, below), the
reasonable assurances requisite to authorization of a low-power operating
license are present. We authorize the Director of Nuclear Reactor Regu-
lation to issue such a license, on condition that the unresolved issues
are first resolved in favor of the Applicants. A separate Licensing Board
will decide the emergency planning contentions at a later date.

Background and Summary

I. FACTUAL AND PROCEDURAL BACKGROUND

- _ _ _ _ .A _The Facility
_. -

The Catawba facility is located on the shore of Lake Wylie in York
County, South Carolina, approximately 10 miles southwest of the

i The Board heard a third technical contentien concerning safety aspects of spent fuel storase. The in-
tervenors elected not to file any proposed rindings of fact on that contention, Palmetio Contention 16,
although directed by the Board to ao so. Order of December 30,1983 (unpublishedL We cautioned the
parties in our Order that failure to rile timely randmss could result in our treating the contention as
uncontested. Palmetto Contention 16 is dismissed. see 10 C F.R. {{ 2 754(b) and 2.760a.
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Charlotte, North Carolina city limits. The facility contains two pressur-
ized water nuclear reactors, designed to operate at core power levels up
to 3411 thermal megawatts, with a net electrical output of 1145 mega-
watts per unit.

B. The Parties

Permits to construct the facility were issued, following hearings, in
1975. -Duke Power Co. (Catawba Nuclear Station, Units 1 and 2),
LBP-75-34,1 NRC 626 (1975). In June 1981, the Commission pub-
lished in the federal Register (46 Fed. Reg. 32,974) a notice of receipt
of an application for operating licenses for the Catawba facility. In re-
sponse to that notice, petitions to intervene were filed by Palmetto Alli-
ance (Palmetto), Carolina Environmental Study Group (CESG), Char- ,

lotte-Mecklenburg Environmental Coalition (CMEC), Safe Energy Alli- f
ance (SEA), and the State of South Carolina. The Board subsequently
admitted Palmetto, CESG, and CMEC as parties to the proceeding.2 The
petition of the State of South Carolina to intervene as an interested
state, pursuant to 10 C.F.R. I 2.715(c), was also granted.

C. The Content!ons

The intervening parties filed a total of fifty-two different contentions,
some of which were sponsored by two parties. The Applicants and NRC
Staff separately opposed most of these contentions. The Board initially
admitted twenty-five contentions subject to certain specified conditions,
and admitted one contention unconditionally. LBP-82-16, supra,15
NRC at 575-83. At the request of the Applicants and the Staff, we
referred to the Appeal Board certain questions relating to standards for
admission of contentions. LBP-82-50,15 NRC 1746 (1982). Following
the Appeal Board's decision (ALAB-687,16 NRC 460 (1982)), we
reconsidered our initial conditiorial-admission rulings and admitted
unconditionally, in whole or in part, eleven of the twenty-five conten-
tions previously admitted on a conditional basis.

Several important documents,' including the Sta!T's Draft Environmen- -~~
tal Impact Statement (" DES'') and the ofTsite emergency plans, first
became available following the Board's initial rulings on contentions.
The Board issued a series of rulings on contentions lodged against the

2 The SEA petit on was denied because SEA did not rile contentions an support or its trutsal retation
and failed to appear at the January 1982 preheanng conference. SEA did indate that its interests would
be represented by CMEC. Memorandum and order or March 5.1982. LBP-82-16.15 NRC 566. 568.

1424



i

!

DES, their efTect being admission of three such contentions and rejec-
tion of twenty others. The net result was that the Board considered
seventy-five contentions (exclusive of emergency planning conten-
tions), rejecting sixty-two and admitting thirteen, at least for discovery
purposes.3

Toward the close of discovery, the Applicants and Staff filed motions
for sanctions against Palmetto, seeking dismissal of several contentions
for failure to meet disovery obligations. This motion was granted in ,

part and two contentions were dismissed. LBP-83-29A,17 NRC 1121 |
(1983). In June 1983, CMEC and the Applicants submitted a stipulation i
to settle CMEC's four contentions. The Board approved the stipulation |
and dismissed CMEC as a party to the proceeding. 1

After discovery on the remaining contentions was completed, the Ap- j

plicat s and Staff filed motions for summary disposition on all the re- i

maining contentions. The Board granted several of those motions in |
whole or in part, leaving parts of four contentions for hearing: |

- Palmetto Contention 6, relating to quality assurance (QA); ;

- Palmetto Contention 16, relating to the storage of spent fuel;
- CESG Contention 18 (also Palmetto Contention 44), relating =

to the embrittlement of reactor pressure vessels; and
- Joint Contention 17, relating to assessment of adverse

meteorology in accident analyses.
The texts of these contentions are set forth in our discussion of each
contention.

D. The Hearings

Hearings were conducted in Rock Hill, S.C. and Charlotte, N.C. for
forty-five days, running continuously from October 4,1983 to December
16,1983 (with a recess week for Thanksgiving) and resuming on January
30 and 31,1984. All parties were represented by counsel, presented

3 n addition, the Board has considered sescral late contennons rined after the cudenuary hearing relat.I
. _ ._ _ __ ing to the backup diesel generators. rinancial qu#scations, certain postulated hydrogen accidents and

~ - ' ~ ~ ~

cor trol room design. We rejected the Intersenors' initial diesel generator contentions based upon our
ba:ancing of the fise "laieness" factors Trm 12,541 50 order of April 13,1984 (unpubhshed). This
Board raised a diesel generator contention sua spoerr, but that contention was found by,the Commission
to be inappropriate for sua sposte treatmentm Order of June 8.1984 (unpubhshed). As to the Interve-
nors' June 21,1984 motions on decsel generator contenuora. see note 50m below. All of the rema ning
late contentions are nom, for sarious reasons, rejected The Comrnission's statement of Pohey of June
7,1984 requires reection of the rinuncial qualificaham contennon we repet the hydrogen occident and
control room det gri contentions essenhally for the reasons advanced by the stafr. See staff Response

,

dated May 2,1964 Bnefly, the hydrogen accidents are rejected because rinal Commission action on a
generic rule addressing the same concerns is espected before the anticipated date of full-power operation
of Catamba. As to the control room design contentions. the Intervenors have tailed to show good cause
for their lateness or that they could make a substantial contribuuon to resolunon of those issues.
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evidence, and cross-examined witnesses. The Board heard testimony
from eighty-five witnesses called by the parties - sixty-eight by the
Applicants, four by the Intervenors, and thirteen by the Staff. In
addition, we called four Board witnesses (see discussion of the in camera
witnesses below). The transcript - most of it devoted to cross-
examination - exceeds 14,000 pages; over 280 exhibits were admitted '

into evidence. Subject to certain narrow exceptions, the record was
'closed on December 16,1983.4 Thereafter, each party submitted exten-

sive proposed findings of fact and conclusions oflaw.

E. Further Comments on Certain Procedural Rulings

The Board rendered scores of procedural rulings during the hearing,
assigning brief reasons for most, and providing more detailed explana-
tions of complex or unusual rulings. In the main, we believe that those
procedural rulings were adequately addressed on the record and we have
nothing to add here. There are a few matters, however, on which some
further comment is walranted.

!

1. Time Limits on Questioning Witnesses

The Board did not initially impose any time limits on questioning of
witnesses; counsel for the various parties were allowed such time as they
thought necessary. However, after several days of hearings it became ap-
parent that some system of time limits would be necessary - particularly
on cross-examination - to enable the case to progress at a reasonable
rate. the Board began to impose ad hoc limits on questioning time -
e.g., finish cross-examination of the current panel by noon tomorrow -
and called for comment from the parties on appropriate time limit guide-
lines for the rest of the case. Tr. 2814-16; 2839-43. The Applicants and
NRC Staff favored Board imposition of time simits on all questioning. :

Tr. 3300-27. Palmetto Alliance, while seemingly conceding that the case |
'

should be heard in an approximate time frame (Tr. 3334), nevertheless
opposed any time limits on particular witnesses as " arbitrary and
capricious." Tr. 3331.

~ ~ ~ ~ ~ '

Following extended discussion of the matter, the Board adopted
ground rules to govern questioning time for the remainder of the
hearing. Tr. 3744-52. At that time, several panels of Applicant, Irderve-
nor and Staff witnesses remained to be heard. Based on our experience

4 Tr.11.909 10. Five m remna issues were carned over to the January 30 31. 1984 heannss The
record was closed as to those remammg rnatiers on January 31.1984. Tr.12,41819

4
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. in the hearing to that point and the length and complexity of the prefiled ,

testimony, we allocated two hearing days for cross-examination of each ,

!panel and about one-half day for questions by the other parties and the
Board. Recognizing that counsel might wish to spend more time cross-
examining one panel than another, we authorized them to transfer time'

among panels simply on notice to the Board - e.g., three days for Panel
X but only one day for Panel Y. Tr. 3750. We also authorized counsel to
apply for additional time where that appeared to be justified. Id. These !

rules worked smoothly for the remaining panels of Applicant and Staff I

witnesses. In fact, as Counsel for Palmetto Alliance noted, he finished -:

his cross-examination of panels on or before his two-day allocations
expired. Tr. 5716.--

The administration of fair and effective time limits proved somewhat
more difficult with the welding inspector and first-line supervisor
witnesses. The list of people in these categories was long - thirty-five
names - and all parties agreed that some of them represented important
witnesses. The Board initially thought that we might usefully spend
about six days on these witnesses, with three days for the few most im-
portant witnesses, and another three days for many of the rest. Tr.

'3747-48,'5707. Under that approach, we might have spent an average of
- two or three hours each for all questioning of the "important" j

witnesses, and less on the others.
As matters developed, the parties stipulated to a list of nine '

"important" witnesses (from among the thirty-five names), six of '

whom were considered more "important" than the other three. Tr.
5707-16. We actually spent about six days (November 3, 4, 8-11) in
questioning those six witnesses, most ofit on cross-examination by Pal-

,

- metto Alliance.5 We then spent about three more hearing days
(November 28-30, December 1) on nine more welding inspectors / super-
visors, for a total of nine days on that category of witness.

We had recognized that it would be more difficult to establish fixed
times in advance for cuestioning the welding inspector / supervisors than
had been the case with the panels, chiefly because the ntimber and com-
plexity of their concerns varied widely. Tr. 3747. We proceeded largely

_-__ _ _._____in.an ad hoc fashion, setting a tentative time limit when a witness -

began, but granting extensions when warranted. Tr. 6265, 6588,
6781-82. In a few instances, Palmetto " borrowed" time from one witness

_-_ -

5 For example. Palmetto was allocated about 4 hours each for cross-erammation of Inspectors ) R
Bryant (Tr. 6066. er seg ) and John Rockholt (Tr. 6184. er see ). supervisor Beau Ross was on the stand
for two days. with about one day devoted to Palmetto cross-esamination Tr.6585 6824,6947-7091. Be-
tween them Messrs. Ross and Bryant had expressed about three-quarters of the total concerns of the
welding inspectors.
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to use en another. E.g. Tr. 9028. On the whole. the system worked rea-
sonably well.

Essentially the same time limit apound rules were followed for the

|
remainder of the case, which included Staff witnesses on Contention 6,

! witnesses for all parties on the technical issues, and the Board's in
'

camera witnesses. The Board tended to establish somewhat shorter time
i limits toward the end of the case, particularly on technical witnesses and

,

witnesses on the in camera concerns. This was justified in the case of j
the technical witnesses because the issues were relatively narrow and po- ,

sitions were fully set forth in prefiled testimony. Similarly, the in camera i

concerns were relatively narrow and specific (see p.1548, et seg. |
below), in contrast to the broad scope of Contention 6. |

'Palmetto Alliance questioned our authority to set any time limits on
cross-examination. Such authority is recognized in the federal district

'

,

courts. See MCI Communications Corp. v. A T&T, 85 F.R.D. 28 (N.D. Ill.
1979), affd. 708 F.2d 1081,1170-73 (7th Cir.1983). We believe that
time limit authority for Licensing Boards is fairly inferable from the j

federal cases, the NRC Rules of Practice (which include authority to ;

" prevent . . repetitious, or cumulative cross-examination" (10 C.F.R.
{ 2.757(c)) and to "[rlegulate the course of the hearing" (10 C.F.R.
f 2.718(e)), and from the Commission's Statement of Policy on Conduct
of Licensing Proccedings. CLI 81-8,13 NRC 452 (1981). The whole
thrust of that Statement is toward fair but timely hearings. and Boards
are explicitly direc*ed to " set and adhere to reasonable schedules." /d. at
454. A Licensing Board can hardly be expected to adhere to a
" reasonable schedule" if the time for cross-examination, the most time-
consuraing part of the process, is beyond its control.

Boards can make reasonable estimates about how long it should take
to question particular panels or witnesses, so long as reasonable flexibili-
ty is incorporated into the ground rules. We believe that our rules allow-
ing a party to transfer allocated time among witnesses and to seek more
time as circumstances might warrant were an adequate protection
against arbitrary limits. Furthermore, our experience with time limits in
this case indicated that a cross-examiner under some time pressure to

~ ~

get his questions asked ~ tended to present a m' ore effect'ive cross-
examination than one whose questioning is limited only by his stamina
and imagination.

2. Genesis of theIn Camera Proceeding

As part of the evidentiary hearing on Palmetto's Contention 6, the
broad quality assurance contention, the Board called several former
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Duke employees to testify in camera as Board witnesses. This, of
course, represented a departure. from the normal hearing practice, where
witnesses are called by one of the parties and the subjects of their tes-

.

timony usually have been explored in discovery. The in camera proceed- |
ing grew out of the following circumstances. .

In early 1983,' months before the evidentiary hearing, Palmetto had |
moved for various kinds of reiser to counteract a " chilling effect" that '

certain actions of Duke had allegedly had on the willingness of employ-
ees at Catawba to cooperate with Palmetto. Among other things, Palmet-
to asked the Bor.rd to write a letter to the employees about their rights
to communicate with Intervenors and the NRC, and to sponsor informa-
tional meetings involving the Board, Palmetto and the employees. The
Board granted some relief, but denied these particular requests. Based
on the pleadings then before us, we acknowledged that some " chill" on
employee cooperation probably had occurred. We concluded, however,
that an evidentiary hearing on " chilling" and related issues, with the ex-
penditure of time and resources that would involve, was not warranted
at that time. LBP-83-24A,17 NRC 674 (1983).

Shortly after the evidentiary hearing began, Palmetto renewed its
motion for the same relief, its counsel contending that there existed "an
atmosphere of oppression and a chill upon the potential cooperation of
workers at the Catawba Plant that prevents their cooperation with this
Licensing Board. . . ." Tr.1738. In additi.1 to the existing record, Pal- |
metto cited statements from the prefiled testimony of one of its wit- i

nesses (Tr. 1742-43) and two of the Applicants' witnesses indicating
that an atmosphere of harassment and intimidation might exist at
Catawba. Tr. 1745-46. Palmetto asked the Board to hold an in camera
hearing on whether workers at Catawba had been deterred from coming |
forward with evidence of a quality assurance breakdown. The Applicants ;

and NRC Staff opposed the motion. Tr. 1764-94. ;
The Board found itself confronted with a dilemma. On the one hand, j

the scheduled evidentiary hearing was just getting under way and prom- ,

ised to occupy the Board and parties fully for many weeks. As we saw it,
to scrap the established hearing schedule in favor of an impromptu and

" lengthy hearing on an alleged " chill" at Catawba would be quite costly - ---
in party and Board time and effort. Tr. 2466-67,2474,2609-10. We also ,

expected to receive at least some evidence on the " chill" qdestion from
the scheduled witnesses. On the other hand, we thought it necessary to ,- . . - -

take some appropriate action to ensure that " reluctance lof workers] to
report safety violations or deficiencies" is not a " serious or pervasive
problem" at Catawba. See Union Electric Co. (Callaway Plant, Unit 1),
ALAB-740,18 NRC 343,366 (1983).

I
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In these circumstances, we again denied the particular forms of relief
sought by Palmetto, partly for lack of an adequate evidentiary basis. Tr.
2610. In the alterna ive, however, we issued a public notice inviting
present or former Duke employees at Catawba having personal knowl-
edge of defects in construction or quality assurance to submit a confiden-
tial statement to the Board, indicating that such statements might lead
to an in camera hearing. The full text of the notice is set forth in the
margin.* We directed Duke to post the notice prominently at the site.
Tr. 2481, 2603. Area media also publicized its terms. Persons wishing to
submit statements to the Board were given about nine days to do so. In
issuing the notice as a prophylactic measure, we made it clear that we
were making no findings, one way or the other, on whether a " chill" on
employee cooperation existed at Catawba. Tr. 2609-10.

.

UNITED STATES
NUCLEAR REGULATORY COMMISSION

NOTICE

The Atomic safety and Licensing Board is present!y holding a hearing concerning quahty assurance
procedures and the quahty of construction of the Catawba nuclear facihty, particularly in the area of
welding inspecuen. The parues in the case are Duke Power Company, the NRC staff, and Palmetto
Alhance, an intervenor grt,t:p. Any present or former employee at Catawba who has personal knowledge
about sigmficant defects in construcuon or in quehty assurance procedures at Catawba may submit on a
rogfadrarselbasis to the Board alone a statement which probdes the followmg information-

1. The person's name and telephone number and/or address
2. A bnef description of the concern.
3. A brief expaanation of why the andmdual desires his concern to be espressed in closed, rather

ihan pubhc, heanngs.
The Board will review any statements it receives and then decide sn consultauon with counsel for the
parties to the case. whether and how to conduct a closed heannt n which the idenuucs of the witnessesi
would be kept confidential. The Duke Power Company's attorney and possibly another representauve of
the company would attend the closed hearms, as well as representatnes of the NRC staff and Palmetto
Athance. However, they would be ordered not to disclose the identities of the witnesses The prospect ve
witnesses should reahze that under this procedure, their idenuues would be substanually protected from
any further disclosure, but complete protecuon from such disclosure would not be guaranteed.

Conradenual statements must be filed with the Board by the deadhne dose of Ortebre 21.1983. state.
ments may be dehsered to the Board in a sealed envelope at the Ofrece of the Clerk in the Federal
Courtroom in Rock Hill at old Post ofrece Buildmg. second Floor, Caldwell and Main streets. Rock
Hill, south Carohna, or to the Ramada inn in Rock Hill f at I-77 and 28 North) where the Board is
stayms statements may be dehvered personally or by an intermediary.

~~~

'THCAToMIC SAFETY AND
LICENSING BOARD

James I.. Kelley . Chairman

Richard F. Foster. Member

Paul W. Purdom. Member

j octoter 12,1983
Rock Hill, s C.
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Three former Duke employees came forward in response to the notice
on a confidential basis. One of the three, Mr. Howard S. Nunn, Jr., later j

waived confidentiality and testified in public session. A fourth former :

employee, Mr. Harry Langley, came forward publicly; as a matter of I

convenience, we also addressed his concerns largely under the in camera !
procedures. The particular concerns voiced by the in camera witnesses |
are discussed below. The further procedural history of the in camera pro- i

'
ceeding is, we believe, adequately reflected in the record." We add a few
words, however, on the question of discovery.

3. Requestfor FormalDiscovery

Immediately prior to the evidentiary hearing on the in camera issues, ;

Palmetto made a belated request for postponement and formal discovery I

on those issues (I.C. Tr. 534-42), which the Board denied. The principal
bases for that ruling are set forth in the record. Tr. 11,217-21. We add
the following points to provide a fuller statement of our views.

First, contrary to its apparent claim (I.C. Tr. 534), Palmetto was not
automatically entitled to formal discovery on the in camera concerns as
a matter of right unde 9e Rules of Practice. Under 10 C.F.R. .

f 2.740(b)(1), discovery is based only on an admitted contention. Discov-
ery begins after the first prehearing conference and concludes before the
final prehearing conference, except upon leave of the Board for good
cause shown. The in camera concerns were not themselves individual
" contentions"; they were merely examples of matters that fell within
the broad scope of Contention 6. A brief chronology will place this
aspect of the matter in perspective. Discovery on Contention 6 began in
December 1982 (LBP-82-107A,16 NRC 1791,1810) and closed in May
1983, subject to an extension the Board granted to allow Palmetto until
mid-July to conduct depositions concerning quality assurance concerns
in welding. LBP-83-29A, supra,17 NRC 1121. The final prehearing con-
ference on Contention 6 was held on September 12, 1983 and hearings

. began on October 4,1983. The in camera concerns were first expressed
_

on November 8-10,1983. Palmetto's motion for still more discovery on _ _ _
__

Contention 6, based on the in camera concerns, was not made until
December 13, 1983, three days before we largely closed the record on
that contention.

As this chronological outline suggests, it would be impractical to
recognize formal discovery rights based on a broad range of employee

7A helprul sumrnary of that history is set rorth at 2.s or the NRC stafTs January s.1984 opposition to
Paltnetto's Monon ror Directed Certificat on of Board Ruhris Denying Further Discovery.
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concerns that surface late in the case, as they did here. At least if the
full panoply of discovery devices were to be allowed - depositions,
interrogatories, motions to compel, answers, etc. - it might take several
additional months to complete the proceeding. This would mean, in |
turn, that the Commission's policy of attempting to complete operating f
license proceedings before the applicant's anticipated fuel load date

,

_ probably could not be implemented in some cases, including this case.8
in ourjudgment, such a delay should not usually be necessary for a " fair
and thorough hearing process," and certainly was not necessary in this

'case. See Statement of Policy on Conduct of Licensing Proceedings,
CLI 81-8, supra,13 NRC at 453. i

More importantly, except in unusual circumstances not presented |
here, formal discovery on particular quality assurance concerns raised by '

individual employees is not necessary for an adequate exploration of the
concern. This is because such concerns, if they are to assist the Board's
broader assessment of quality assurance, must be particularized and t

,

based on personal knowledge. For example, an employee might report ! i

that a particular weld on a particular pipe in a safety system is defective. ]

The Applicants and StafT can then investigate the concern and present I

responding evidence, as they did in this case, and the Intervenors and
the Board can question the witnesses efl'ectively, as was done here, with-
out prior formal discovery. To be sure, if the employee's concern were
to be substantiated, it may also be necessary to consider whether the
defect has generic ramifications for other systems. However, a Board
would not normally look to employee witnesses to raise generic concerns
beyond their personal knowledge of the facts.' It is the broader generic
concerns - not individual pipes and concrete pours - on which pre-
hearing discovery may be necessary.

II. SUMMARY OF DECISIONS ON QUALITY
ASSURANCEISSUES

This section summarizes the detailed findings of fact in the following
~~section~on the~ most significant issues ~ presented by Palmetto Alliance

~

Contention 6 concerning quality assurance. It is intended to provide a
relatively brief narrative description, essentially an overview, of how

8 When this issue was before us in December 1983. she enticipated fuelload date for Catsete was May
1.1984.
' For example. we focused carefully on the particular weldins concerns of former employee Howard s.

Nunn. an expenenced weld:". But we did not pursue Mr. Nunn's broader. nonspecific concerns about
defective stee! in the facihty. Mr. Nunn is neither an engineer nor a metallurgist Nunn. Tr 12.180 ;

12.183.
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those issues have been decided, and why. Our findings on the two rela-
tively narrow technical issues - relating to pressure vessel integrity and
meteorological conditions - are brief and require no summary.

A. Regulatory Standards

Palmetto Contention 6, as revised by the Board, reads as follows:
,

Because of systematic deficiencies in plant construction and company pretsure to ap- I

prove faulty workmanship, no reasonable assurance exists that the plam can operate
without endangering the health and safety of the pubhc.

In our Order admitting this contention we noted that it " concerns al-
leged ' corner cutting' " and that its thrust was "primarily toward alleging.

compny attitudes and practices; proof of this contention . . . involvles]
specific instances of misfeasance . . . ." LBP-82-107A, supra,16 NRC at
1795.

This broad quality assurance ("QA") contention potentially implicates
several different regulatory standards. In the first place, conduct like
that described in Contention 6 would violate the Applicants' own QA
program, a detailed program Duke was required to develop, adopt and
adhere to by the NRC's basic quality assurance regulation,10 C.F.R.

,

Part 50, Appendix B. Moreover, some conduct within the scope of Con- !

tention 6 might also violate one or more provisions of Appendix B itself.
However, in the context of an operating license p oceeding like this
one, proof that conduct has occurred that violates a licensee's QA
program, or Appendix B, or both - whether deliberate or negligent -
does not necessarily mean that the license application must be denied.
The most detailed guidance on that question is provided t a the Appeal
Board's Ca//away decision. Union Electric Co. (Callaway Plant, Unit 1),
ALAB-740, I'' NRC 343 (1983). There the Appeal Board stated that:

s

In any project even remotely approaching in magnitude and complexity the crec- 1

tion of a nuclear power plant. there inesitably will be some construction defects tied
'

to quahty assurance lapses. It would therefore be totally unreasonable to hinge the
~

grant of an NRC operating hcense upon a demonstration of error free construction?
~ ~ ' ~ ~

Nor is such a result mandated by either the Atomic Energy Act of 1954, as
arnended, or the Commission's implementing regulations. What they require is
simply a finding of reasonab: assurance that, as built, the facility can and will be
operated without endangering the pubhc health and safety. .Thus, in examining
claims of quahty assurance deficiencies. one must look to the imphcation of those
deficiencies in terms of safe plant operation.

Obviously, this inquiry necessitates careful consideration of whether all ascer.
tained construction errors have been cured. Even if this is estabhshed to be the
case, howeser, there may remain a question whether there has been a breakdown

I
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- in quslaty assurance procedures of sufficient dimensions to rane legitimate doubt as
to the overall integrity of the fecahty and its safety-related structures and
components. A demonstration of a pervasise failure to carry out the quality assur.
ance program might mell stand in the way of the requisite safety finding.

~ Id. at 346. In the light of this guidance, we have scrutinized the Conten- !

tion 6 record to determine whether it reflects a " pervasive failure" or
" breakdown" of the QA program at Catawba, such that the requisite rea-
sonable assurance finding cannot be made. Althcugh, as one would |
expect, we find violations of the QA program and Appendix B, we find i

no pervasive failure or breakdown. On the contrary, we find that, on the
whole, the Duke QA program at Catawba worked well.

,

B. Welding Inspector Concerns
|

1. Background |

In July 1981, Duke informed the welding inspectors and certain other j

categories ofits employees that their pay would be reduced, based upon j
'a reanalysis of applicable qualifications. During the Fall of 1981, certain

welding inspectors who were appealing the pay reduction began to ex-
press concerns to management about safety issues.. Duke's primary re-
sponse was to establish several task forces to investigate the concerns
and make recommendations to senior management. The validity and
extent of'these welding inspector concerns and the adequacy of Duke's
investigations and corrective measures were the principal focus of the
hearing on Contention 6.

The welding inspectors who expressed concerns performed a visual in-
spection function, in contrast to other types of inspectors who used
liquid penetrant, magnetic particle, radiographic and ultrasonic examina-
tion techniques. Visual inspection is usually not the only inspection of a
safety related weld. Many safety related welds are also inspected by one
or more nondestructive examination (NDE) techniques.

Detailed quality assurance procedures establish the parts of con 3truc-
tion prccesssthat arelo.bc.. inspected, and when. For example, for cer-
tain classes of welding, " hold points" are established so that required in-
process inspections can be performed. Inspectors determine acceptabihty
by referring to acceptance standards established ir QA Procedures and
Design Specifications.

When an inspector discovers a discrepancy, he may use one of several
corrective methods, depending on the circumstances. Thus, where
" hold points" have been established, the inspector makes the wclder
aware of the deficiency, the deficiency is corrected to the inspector's
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satisfaction, and the inspector signs off on the item. Under this method,
no documentation is required, other than the inspector's sign-oft.

Another method used by quality assurance inspectcrs to require cor-
rective action involves the use of deficiency reports. In the welding area
until mid-1982 the principal report form used to document deviations
from procedures was the " Nonconforming item Report," ccmmonly ,

referred to as an "NCI." Generally speaking, the inspector describes the ;

discrepancy on the form and the form is processed for further
evaluation. The resolution is then reassigned to the appropriate construc-
tion department for engineering evalaation, which is in turn approved

~

by quality assurance engineers. Typical resolutions of an NCI might be
- - to require corrective action on the hardware involved, or to require fur-

ther testing, or to accept the' hardware as is. Since most of the welding
inspectar concerns stem from the period prior to 1982, much of the tes-
timony focuses on the origination of NCis, the reviews for validity by
QA supervision, and the resolutions established after engineering evalu-
ations by the construction and quality assurance departments.
.. The first Duke task force to consider the welding inspectors' concerns

was constituted in December 1981 to determine whether significant |
: problems existed and, if so, to estimate their size and scope. It brought ;

to management sitention many of the inspectors' concerns and made '

several constructive recommendations that were to be implemented '

later on. Its creation evidenced the fact that Duke management was
' taking the inspectors' concerns seriously. And it led to the creation of
two additional task forces, to which we turn next.

In January 1981, Duke established the " Technical Task Force" to in-
vestigate all of the technical concerns of the Ltawba welding inspectors

iand to take or recommend any necessary corrective action. The Task
Force. was composed of five senior engineers from four different
departments, including QA and Construction.

The Technical Task Force followed a formal plan of six major
phases: (1) data collection and review; (2) technical evaluation; (3) de- i
velopment of results and recommendations; (4) management review i

!
_ and implementation of recommendations; (5) inspector feedbackpand _-

(6) final report. It first sought to obtain all the concerns of the welding <

'
inspectors, in writing. Although some inspectors may not have felt free
to state all their concerns, the Board nevertheless concluded that virtual-
ly all of the significant concerns were conveyed to the Task Force.

The Technical Task Force then undertook an analysis of each welding
inspector's technical concern, in the following format: each of the
handwritten concerns, coded by inspector, was attached to a form en-
titled " Technical Evaluation - Individual Concern," in which the con-
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'cern is stated, the technical evaluation is documented, and recommenda.
' tions are made; a separate form called " Verification -- Individual ;

Concern," accompanies each evaluation, and is signed by a different
evaluator; the technical evaluations identify whether the concern had a

. specific basis, e.g., an NCI number; whether a criterion (procedure) was
actually or potentially violated; and whether an actual or potential techni- ;

cal inadequacy existed.
The adequacy of the Task Force's individual technical evaluations is !

'<
' summarized below. Suffice it to note here that the Technical Task Force !

Idid not classify any of the concerns as actual technical inadequacies.
However, there were " potential technical inadequacies" associated with t

twenty-four concerns. Follow-up on these was left to the QA, Construc-
tion or Design Engineering Departments.

In addition to the individual technical evaluations, the Technical Task l

Force reached these overall conclusions: (1) problems were arising . ;

from the " interface" between inspectors, their supervisors and craft ,

personnel; (2) procedure interpretation and implementation was a major
area of co icern; (3) procedural changes could alleviate some of the
concerns. These conclusions led to a number of general policy and
specific action recommendations which were assigned to various depart-
ments for implementation. Except for some disagreements on evalua-
tions of particular technical concerns, we find that the Technical Task

.

Force and the impktnentation of its recommendations were appropriate
responses to technical aspects of the welding inspectors' conc:rns.

In February 1982, Duke appointed a " Nontechnical" Task Force to
review " nontechnical" concerns that had been raised by the Catawba
welding inspectors. The Task Force conducted a paper review (as distin-
guished from personal interviews) of each of the welding inspectors'
concerns and compiled a list of nontechnical concerns. Although a sharp '

distinction could not always be made, generally speaking a concern deal-
- ing with administrative or personnel matters was considered "nontechni-

cal." The Task Force then engaged in a limited amount of information
gathering, including interviews with a few inspectors. The Task Force

- -concluded-that-several areas needed management attention, including
communications, channeling employee concerns to management, and

- the inspector's role in relation to craft. Its report to management includ-
ed several recommendations for corrective action: training supervisors
in communication skills, explaining to inspectors their role and
responsibilities, recourse procedures for both technical concerns and
incidents of haras. ment.

Palmetto Alliance alleges that "no serious effort was made (by the
Nontechnical Task Forcel to determine the factual validity of any of the
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nontechnical concerns." The Board largely agrees. That Task Force i

never set out to investigate the underlying facts of concerns, but only I
what the concerns were, whether valid or not. In other words, the con- |
cerns were taken as given.

Nevertheless, the Board believes that the Task Force's approach was
valid, at least up to a point. For example, if many inspectors express con-
cerns that renect a lack of understanding about their roles, recommenda-
tions for additional training can be developed without performing a
detailed investigation of the underlying facts ofindividual concerns. We
believe, however, that the Nontechnical Task Force should have probed
more deeply into harassment concerns (and perhaps other concerns)
than it did. Harassment has been a problem at Catawba. A thorough in-
vestigation of harassment concerns might have produced needed reme-
dial action in addition to a new recourse procedure, such as a widely dis-
seminated message from management that harassment wnuld not be
tolerated, and that stiffer sanctions would be imposed, if necessary.

2. Technical Concerns / Construction Deficiencies
a

The Applicants, in seeking to meet their burden of r. of with respect
to the technical concerns of the welding inspectors, rt : ed primarily on
the evaluations of their Technical Task Force. Interu ts also focused [,

on the work of the Task Force in an attempt to show that Duke's QA
program had been circumvented and consequently that unknown num-
bers of defects exist at Catawba. As a result, numerous individual con-
cerns were the subject of extensive questioning which represents most
of the record or' technical concerns.

Although the technical cot:cerns evaluated by the Technical Task '

Force are but a very small sample of all deficiencies reported by all quali- |

ty assurance inspectors during construction of the Catawba plant, we
,

regard this sample as representing " worst-case" situations in respect to i
potentially uncorected deficiencies. As noted above, several procedures >

- are available to .e inspectors for dealing with construction deficiencies,
but the Nonconforming item ReportlNCILis used for situations that __ _

are not readily correctable and warrant special attention by QA manage-
ment. Over 17,000 NCis had been processed by the end of 1983, and ,

most of the welding inspector technical concerns involved an NCI. In ;~

view of the nature of the concerns submitted by the welding inspectors, *

tt seems unlikely that other uncorrected deficiencies of corriparable or
greater significance uould not have surfaced as concerns.

Palmetto asserts that our field of view is too narrow; that the Technica!2

'' Task Force constramed the submissions and that crafts other than weld-

i
I

'p
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' ing had equal or greater problems. We find nothing in the record to sup-'

port that arsertion. Moreover, welding is a procedure that appears to be
especially susceptible to nonconformances.

We looked carefully at the record on the technical concerns for evi-
dence that Duke condoned substandard workmanship,' discouraged the
detection or documentation of faulty work, or left deficiencies warranting
correction unrepaired. Palmetto placed special emphasis on instances
where inspectors were told not to write an NCI and where second-level i
supervisors " verbally voided" NCIs before they were entered into the i

'
system. They would have us find that such actions were attempts by
Duke management to circumvent the QA system in deference to the
construction organization and cost and scheduling pressures.

In a few cases the evidence can be interpreted as supporting the Inter.
venor's hypothesis. However, the number of instances where this oc-
curred is so small in relation to the total volume of work and NCis
processed that it cannot be viewed as pervasive or as having had any sig-
nificant impact on the regular functioning of the QA program.

The record shows clearly that, prior to 1982, the welding inspectors
' used NCis to document some situations that could have been resolved
more simpiy through other QA procedures. The NRC Staff noted this j
and recommended that Duke restrict the use of NCis - which are i

routed to engineers for review - so that the engineers could devote
more attention to problems actually 'needing technical evaluation.
Duke's efforts to reduce the use of NCI forms were not adequately ex-
plained to the welding inspectors. They interpreted those efforts as viola-

- tions of QA procedures for use of NCis, and as further evidence of lack
of management support for their work. The Technical Task Force recog-
nized this and other communications problems between the welding
inspectors and their second level management and took appropriate
actions.

Although several of the welding inspectors and at least one first-line
supervisor perceived a lack of support from middle management, they
continued to do their jobs. The record shows that they were highly con-

-- adentious and reported all construction flaws and deviations from proce- ._

dures which they found. Several of their concerns came about because
they did not recognize any " grey zone" in the way procedures were to
be followed. For example, if an inspector were to write an NCI because

- ~ ~ a procedure had not been strictly followed, he might not understand
why QA management could judge the weld to be " acceptable as is" from
an engineering standpoint. Some inspectors tended to require higher
quality work than called for by standards or design specifications in
order to ensure that no bad work was passed over. Intervenors made no
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' attempt to question whether some inspectors might not have performed
their work well.-Rather, the inspectors were held up as models in an
efTort to show that lack of support by middle management was part of an
effort to circumvent the inspectors' conscientious efforts.

Following Duke's Technical Task Force investigation of concerns, the
NRC Staff conducted its own in-depth study. The Staff concluded that
despite the pressures felt by the welding inspectors, they did not allow
significant deviations from requirements to take place. Palmetto tried to
impeach the Staffs findings by implying that the NRC inspectors were
collaborating with Duke' management to the detriment of the welding
inspectors. No evidence was presented to support those allegations and i

we find them to be without merit. :

All of the welding inspector witnesses believed that the hardware defi- >

ciencies they had found had been or were being evaluated and correct- |
ed, so that there would be no unsafe condition at Catawba. uveral of
the inspectors had high praise for the. quality of the welding.

Initial review of the concerns by the Technical Task Force revealed no
" actual" technical inadequacies. However, in-depth investigation of the
" potential" technical inadequacies turned up several items that required
correction. Follow-up on two of the concerns resulted in the reinspection

,

of thousands of socket and nozzle welds and the addition of more weld
metal to certain welds found to be undersized.

Palmetto reasons that there must be a large number of" bad welds" in
the Catawba plant. The argument seems to be that any deviation from a
written procedure results in a " technical inadequacy" or " bad weld" and
thus a violation of 10 C.F.R. Part 50, Appendix B criteria. Duke's !

Technical Task Force is criticized for not acknowledging more technical
inadequacies and the StafTis criticized for not citing Duke for more vio-
lations of Appendix B. Although we agree that the Technical Task Force i

should have acknowledged more violations of procedures, we largely dis- i

agree with Palmetto's reasoning. QA and Construction procedures are ;

intended to prevent bad welds or to assure that significant deficiencies
are detected and repaired. Failure to follow procedures strictly does not

__ automatically result. in a " bad" weld. Such a concept ignores much of
__ . , _ _ _ . _ _ _

the work of the QA organization, redundant inspections of safety related
systems, and final testing before release to operations.

We reached the following conclusions on the key contested issues in.-
volving construction deficiencies:

1. Duke did not deliberately condone substandard workmanship
nor attempt to circumvent its QA program.

!
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2. In two cases, inspectors were improperly instructed to " sign
off' on work that was suspect. There is no associated evidence,

that the intent was to approve faulty work, however.
. 3. In several cases there was disagreement between an inspectorr

who filed a concern and a higher level inspector about the sig-
nificance of an imperfection. The higher level inspector may
not have always been right, but there is no evidence of a pro-
clivity to approve substandard workmanship.

4. Although there were a few minor deviations from material
traceability procedures, there is no evidence that improper
materials were actually installed.

5. Preventing inspectors from writing NCis, including so-called
'

" verbal voiding," was not so extensive that it could have sig-
riificantly affected the quality of construction. In many cases,
the " voiding" was an understandable attempt to confine NCis
to situations requiring engineering evaluations. ,

6. In a few situations there is evidence that construction person-
nel attempted to expedite work by circumventing QC inspector
decisions, but these were isolated cases. Construction foremen '

occasionally pressured welders to complete a job, but we find
no widespread effort to cut corners in order to meet cost and
time schedules.S

7. All the welding inspectors and first-line supervisors who testi-
fled appeared very conscientious, were not dissuaded by any
perceived lack of management support on technical concerns,
and were satisfied that the plant was built safely.

8. The record indicates very few situations where Duke fai'ed to
take reasonably prompt action to correct confirmed
deficiencies.

' As the Appeal Board pointed out in Callaway, we do not expect that a
project of the size and complexity of Catawba will be constructed without
some lapses in construction and qual;ty assurance procedures. The ques-
tion is whether such lapses were of such a rr.3gnitude and so pervasive
that the safe operation of the plant may.have been compromited. The_..
Board concludes that no such compromise occurred at Catawba.

10 This conclusion is subject to the outcome of the invest:gation triggered by the " foreman override"
concerns reised by Welder B. See pp. 1565 66. below.
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3. Concerns About Retaliation

Some welding inspectors claimed that they were discouraged from
taking safety concerns to the NRC. In particular, Mr. Larry R. Davison,
the head of Quality Assurance at Catawba, met with we! ding inspectors
in pairs to urge them to bring concerns to the Company. Some inspectors
interpreted this action as intimating reprisal for going to the NRC, but
others did not. There was a similar lack of clarity in certain statements
made by Mr. Warren Owen, a Company Vice President, cor.cerning ;

whether inspectors were free to take their rancerns to tiie NRC. i

Understandably, the Company prefers v orkers to bring problems to it j
!first. Presumably, this approach woult'. offer the opportunity for the

speediest resolution. However, whs.e ;nere is lack of trust, no impedi- !
ments to access to, or retaliation for direct contact with, the NRC |
should be permitted. The record suggests that the AppEcants felt uncom- j
fortable with complaints being made directly to the NRC. While the
Company urged its employees to bring problems to its management,
some employees did contact NRC and there was no clear evidence of
retribution. !

The Applicants' policy statement fails to clearly define the Company's !

position and workers' rights to take safety concerns to the NRC without
fear of subsequent retaliation. The Board is directing that it be revised.
In this regard, we note some ambiguity in NRC statements 'J policy,

'

particularly NRC Form 3. This form is inadequate for its papose and
should be revised. Until that is done, it should come as no surprise that
individual licensee policies are arabiguous and employees are left in the
dark.

We heard testimony from a few witnesses about instances where weld-
ing inspectors interpreted instructions to mean they should " ease off"
or " slack up" on inspections, with the implication that otherwise there
would be retaliation. We found on examination, however, that these in-
stances involved problems with communication and interpretation of
procedures. 1

The low performance rating of Mr Gary E. " Beau" Ross by his
supervisor, Mr. Art Allum, was explored extensively. We summarize . _ _ _ - . . _ --

the evidence briefly here. Mr. Ross was the supervisor of many of the
inspectors who had raised safety concerns, and he himself had raised
many concerns. Mr. Ross had received competent or better ratings until

~

the concerns were submitted, after which he received two consecutive
mediocre ratings "2" on a scale of 1 to 5.

Mr. Allum testified that he rated Ross low primarily because Ross
would not exercise his supervisory responsibilities, but referred his
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inspectors to others, and for not accepting explanations for management -

decisions. Mr. Ross, for his part, felt that his inspectors were entitled to
go above him for answers and that he was following prescribed
procedures.

There was an interim evaluation in November 1982 by Mr. Allum n

which was not communicated to Mr. Ross for three months, but which
stated that Mr. Ross might not be continued as a supervisor without
improvement. The delay was contrary to Duke policy. In response to
Board questions to nearly all the welding inspector and supervisor j

witnesses, Mr. Ross was rated by them at a "4" or higher. There were !

some internal inconsistencies in Mr. Allum's ratings of Mr. Ross. We !
also looked at other pertinent circumstances. In 1981, Mr. Davison had |
confidentially recommended transfer of Ross as part of the solution to j g

welding inspector concerns. Ross had declined transfer. In 1983, Mr. |
George Grier, in discussing Mr. Ross' rating with him, also brought up i

the question of the forthcoming hearing before this Board, an incident |
we viewed in context as an improper attempt to influence Ross' ;

'

testimony. We note also a difference in handling Mr. Ross' ratings and ;

ac:.%ns taken against certain craft foremen in incidents involving harass-
ment of welding inspectors. The foremen were made to understand they
might be fired, but no record was made. An elaborate written record was
made against Ross which could have justified firing him, but he was not
dealt with completely openly.

The preponderance of the extensive evidence leads us to find that Mr.
Ross' low rating was unfair and in retaliation for his involvement in rais-
ing safety concerns, either directly or by supporting his inspectors.

i

4. Harassment of Welding inspectors

We received testimony on several inciderus of alleged harassment of |
welding inspectors. The Company's policy statement on harassment is o

Iprimarily aimed at discriminatory practices invniving sex, race, etc.; it
Idoes not deal specifically with the type of harassment reviewed here. For
'

the purpose of evaluating issues in this case, our concept of harassment
is any action taken by another employee or superior intended to modify -

the behavior of an inspector so as to impede the proper performance of
the assigned task. Harassment may involve use or threat of physical .

,

force or violence or more subtle action or speech intended to intimidate, !
'

_

embarrass, or ridicule. An effective harassment policy has to be applied ,

j

i

tto actions and conduct off site, as well as on site. A few examples willil-
'

!lustrate the concept.
i

|
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Welding inspector Max Reep took possession of welding rods he :
found some distance from prone welder, G.R. Jones, as a basis for writ- |
ing an NCI. Alerted by another worker, Jones took the rods back from '

Reep. Reep completed his inspection and took the same rods from
Jones' pouch. Jones forcibly took them away from Reep. Reep filed
harassment charges. The charges were not upheld even though the QA
Department supported Reep. Construction management disagreed be-
cause Reep did not need the rods to write an NCI. Jones was given a vio-
lation of procedures citation and counseled on unprofessional conduct.
We think this incident was handled properly. It was not a case of

* harassment, but a personal confrontation, brought about in part by the
inspector's poor judgment.

Welding inspector Larry Jackson noticed pipefitter Fox using a grind-
ing disc on stainless steel that was not marked with red paint, as
required. Instead, the disc was marked with a Magic Marker. Jackscn be- !

'
lieved the marks had been added as he approached, decided to write an
NCl, and took possession of the disc. When Jackson showed the disc to
Fox's supervisor, Ed McKenzie, McKenzie put the disc in a shirt
pocket. And when Jackson tried to retrieve it, McKenzie threatened to
" knock his eyes out." Jackson filed an NCI report for the section of pipe
Fox had been working on. The next day Jackson put a red NCI tag on a
section of pipe, but it turned out to be the wrong section. Shortly
thereafter, McKenzie abusively told Jackson of his mistake. Jackson

,

filed a harassment charge for verbal abuse.
Applicants' review found no harassment but both Jackson and*

McKenzie were counseled on unprofessional conduct. McKenzie was
told a repetition could jeopardize his job and his crew was verbally repri-
manded about ridicu!ing inspectors.

The Board views this as a case of harassment. The actions taken
against the foreman and crew were appropriate, but they did not go far
enough. McKenzie should have been formally cited for harassment and
the citation should have been publicized on site.

Welding inspector supervisor William Deaton rejected an ironworker's
fit up. On the way home, the ironworker pointed a rifle at Deaton from
a passing car with an exchange of wordscThe next day the ironworker's
job was terminated at his own request. The Company was hesitant to fire'

him outright because the incident occurred oft site.
* We are concerned about failure to take the more direct action of firing

the worker only because the event happened off site. Ait efTective QA
,

program cannot tolerate offsite harassment ofinspectors.
Welding inspector Lindsay Harris was planning to write an NCI on an

improperly preheated tack weld when the foreman, Mr. Tom Mullinax,'
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threatened to knock his teeth out if Harris didn't leave his men alone.
Mr. Mullinax was orally reprimanded. This is a serious case of harass-
ment involving a threat of physical violence. As in the McKenzie case,
the reprimand should have been in writing and publicized on site.

We found that in the most serious harassment cases the Company
took some appropriate actions to discourage repetition. However, look-
ing at the group of cases as a whole, the actions were not as severe as
they might have been, they were not publicized, and the harassment
victim was not always made aware of the action taken. Thus, the inspec-
tors involved often concluded that they were not being supported. To :

'their credit, this did not prevent the inspectors from doing their job. In
order to put this issue in perspective, we note that the cases of serious
harassment were relatively few in number.

C. Concerns Raised by Messrs. McAfee and Hoopingarner -

William R. McAfee and Nolan R. Hoopingarner, H, are former em-
'

ployees of Duke at the Catawba site. Mr. McAfee worked in several dif-
'ferent jobs from March 1977 until March 1979, when he resigned. Mr.

~

Hoopingarner worked at Catawba as a builder and rodbuster from 1977
until September 1980, when he was fired. Both McAfee and Hoopingar-
ner are members of Palmetto Alliance and Palmetto refers to them as its
" original whistleblowers" (Palmetto Proposed Findings at 80). Both ap-
peared as Palmetto witnesses.

Mr. McAfee described several incidents which he thought rentesented
safety concerns. These included certain concrete pouring practices and
an incident where water had been allowed to condense or leak into a con-
trol room and onto certain control equipment. These matters were
scrutinized at the hearing and the resulting record reflects that the Appli-
cants had acted appropriately under the circumstances. Although Mr.
McAfee impressed us as a forthright witness, we believe that his limited
perspective on the matters in question did not produce a comprehensive
picture.

Mr. Hoopingarner's experience as a Duke employee at Catawba .vas,
to say the least, unusual, primarily because of his unusual and disruptive
behavior on the job. Mr. Hoopingarner took it upon himself to report to
his superiors, the NRC, or both every " wrong" he could uncover at
Catawba, whether within or without his area of assigned activity. In the
process, he made indiscriminate charges of " wrongdoing" against his
fellow workers, superiors and an NRC inspector. Duke showed remarka-
ble self-restraint in allowing Mr. Hoopingarner to carry on in this fashion
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for as long as they did. Finally, Duke fired Mr. Hoopingarner, osteasibly
.

because of a series of unexcused absences. }
'The Palmetto claim that Mr. Hoopingarner was fired because of his at-

tempt to raise safety issues was fully reviewed at the hearing. We find ,

that his firing was not related to that factor, but that it was legitimately !
based on Mr. Hoopingarner's unusual and disruptive behavior at the i

site. Mr. Hoopingarner's various safety concerns weic siso reviewed at '

the hearing, particularly his concern about possible water damas to thec

emergency diesel generators. The record reflects that his concerns were
unfounded or that adequate corrective action had been taken.

Notwithstanding our essential rejection of Mr. Hoopingarner's
testimony, we do not question his sincerity as a witness. We came to
beli:ve, however, that Mr. Hoopingarner's perspective had been distort-
ed by his self righteousness and poorjudgment.

D. Concerns Raised by the In Camers Witnesses

Howard S. Nunn was the most important of the four in camera |
witnesses. Mr. Nunn, a former Duke welder, initially accepted the ;

Board's invitation to testify in camera, but subsequently elected to testify i
publicly. Mr. Nunn raised eight concerns, four of which were struck in |
response to motions by the Applicants and Staff. The remaining concerns
included laminations in containment plate, accuracy of radiographs, and
" foreman overrides.'' Mr. Nunn was a candid and cooperative witness. ,

He is a skilled welder, but has no relevant expertise aside from welding.
Mr. Nunn had considerable difficulty making a satisfactory weld

where faminations had been encountered in working on containment
plate. He questioned the structural integrity of the plate. Laminations
are very thin planes cau;ed by folding of gases and residues in the steel
as ingots are rolled into plate. The Applicants and Staff proved that the
Catawba steel plate was fabricated to ASME requirements, which permit
some faminations. Others are repairable. The structural integrity of the
containment is not compromised by these laminations because the domi-
nant stresses are parallel to the surface of the laminations. Mr. Nunn's

- testimony showed he had the skill to overcome the difficulties encoun- --- --

tered in welding over lami.wions.
Mr. Nunn was also concerned about the accuracy of radiographs be-

,- - cause he could not always find flaws in the metal at spots indicated on
the radiograph, and new radiographs made after repairs would reveal
flaws not previously detected. Testimony by Applicant and StafT wit-
nesses noted that the angle of the shot could influence detection of flaws
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not previously noted. There are also possible problems in matching trac-
ers on the pipe to locate defects. Other welders sometimes experienced
these problems, but for the most part did not question the accuracy of
radiographs. The record reflects no cause for concern about radiographs.

Mr. Nunn cited several instances which he claimed were examples of
" foreman override." For example, Mr. Nunn claimed he had been
pressured to make a weld without proper paperwork. He also testified
that a fellow welder had been instructed to finish a weld with an inap-
propriate rod, that the weld was subsequently rejected, and the welder
had been required to retest to regain his certification. In the course of
the Staf1's January 1983 investigation of the " foreman override" issue,
another welder made allegations similar to Mr. Nunn's. At the time this
decision was issued, further investigations by the StalT and the Appli-
cants were ongoing. As described more fully below (pp. 1565-66), we
are holding the record open and retaining jurisdiction over this aspect of
the " foreman override" concerns.

The concerns of the other three witnesses who testified in the in
camera portion of the hearing were also reviewed. No significant safety
issaes were presented by the developed record.

Findings of Fact on Quality Assurance - Contention 6

1. WELDING INSPECTOR CONCERNS

A. Background

1. Introduction and Summary

1. In July 1981, Duke informed the welding inspectors in its Quality
Assurance Department that their pay would be reduced, based upon a
reanalysis of applicable qualifications. During the Fall of 1981, certain
welding inspectors who were appealing the pay reduction began to ex-
press concerns about other issues, which had been developing over
time, including technical issues. In December, Duke appointed a task
force to look into the_ inspector concerns. The. task force report suggested
the possible presence of problems and thereafter all the welding inspec-
tors were asked to submit any concerns in writing. Twenty three inspec-
tors expressed concens, some involving personnel relations matters -
categorized by Duke as " nontechnical" concerns - and others involving
the safety or adequacy of hardware or work procedures - referred to as
" technical" concerns. In early 1982, Duke appointed two additional task
forces to investigate the technical and nontechnical concerns,
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respectively. The validity and extent of these welding inspector concerns j
and the adequacy of Duke's investigations and corrective measures were ;
the principal focus of the hearing on Contention 6. Van Doorn i

Testimony, Stafi Ex. 7, at 5-9. |
2. The attempted division of inspector concerns into " technical" |

and " nontechnical" categories was useful for some purposes, but there !
was no bright line marking the division. Most technical concerns had I

nontechnical aspects, and vice versa. Furthermore, as stated by a consul-
tant to Duke, apart from the " technical-nontechnical" dichotomy -

The primary concern of the inspectors was that they did not have the support of
their supervision and management. . . . illnspectors were required to identiry failure
to follow procedures and when they did this, a technical evaluation by their supervi-
sors accepted the worm, but nothing was done to correct the generic problem of vio-
lations of procedures.. . .The raticnale or justification for resolution of NCis was
not communicated to the inspectors.

Zwissier Testimony, App. Ex.13, at 1213.'' We also agree with the fol- e

'lowing StafT perspective on the welding inspector concerns, namely -

Whether seen as a technical or nontechnical matter, the concerns appear to s'em
from differing understandings by the inspectors on the one hand and their manage-
ment on the other as to the function of the QC trspector, and the way in which devi-
ations from procedures were to be handled.

Staff PFF 93.

2. The WeldingInspector's Role

3. The welding inspectors who expressed concerns performed a
visual inspection function, in contrast to other types of inspectors who
used liquid penetrant, magnetic particle, radiographic and ultrasonic
examination techniques (also referred to .ts nondestructive examination
(NDE) techniques). See, e.g., App. Exs. 28-32, 56 59. Visual inspection
is usually not the only inspection of a safety related weld. As reflected in

. _ . _ . . _ _ _ _ .
the discussion of specific concerns, many safety-related welds are also in-

_ _ _ _ . _

spected by one or more NDE techniques.

Il Mr. l.ouis Zwissier was the subject or an eatensve vor dre esammation tn Palmetto 6rected toward
whether he could conduct an objective evaluaison or it.e Duke task rorce reviews. f r. 3240 55.
3345-3410. 3415 16. Havms reviewed the task rorce efrorts ourselves in detail. we have no occasion to
rely on Mr. Zwissler's evaluations or them and thererore no occasion to determme the impact or Palmet-
so's voar dse. However, we quote trom Mr. Zwiuler here because he has aptly summanted basic aspects
or the inspectors' concerns.

. 1
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4. The NRC Staff has included in its Proposed Findings 97103 an
accurate and helpful summary of the standards and procedural tools
available to the welding inspector in carrying out his function. We adopt
these proposed Staff findings verbatim in the following seven paragraphs.

5. " Detailed quality assurance procedures establish the specific as-
pects of various construction processes that are to be inspected, and
when they should be inspected. For certain classes of welding, ' hold
points' are established so that required in-process inspections can be
performed. A hold point is a point at which work must be inspected
before it can continue. When hold points are established, generally proc. j
ess control travelers, which follow the work, are used to indicate the in- ;
spections required and the inspector's acceptance. Testimony of Larry i

R. Davison, App. Ex.14, at 21-22."
6. " Inspectors determine acceptability by referring to acceptance

standards established in QA Procedures and Design Specifications.14.
|Examples of these are QA Procedures H 4 and H 5, which control the
!

identification of piping materials and structural steel materials, and
L-80, which is the Visual Workmanship Standard for Welds. /d. at 33.
When an inspector discovers a discrepancy, he may use one of four
basic corrective methods avai tble, depending on the circumstances. /d.
at 23."

7. "The first, the ' hold point' method, consists of an inspector
making the craft aware of a deficiency, the deficiency being corrected to
the satisfaction of the inspector, and the inspector signing off the item.
In this method, the item is not signed oft until all necessary action has
been completed, and the inspector is satisfied. No documentation of
such action is required. /d."

8. "The second is the ' process control' method, whereby the
inspector may document the repair on the inspection report itself. /d.
Procedure M 4, ' Visual Inspection and NDE Welds (ASME Ill),' applies
to all Class A, B, and C welding at Duke, and these welds and the in-
spections thereof art recorded in Form M 4A, ' Weld Process Control
Sheet.' Duke QA Program Procedures, App. Ex. 6. Any defects detected

_ in a final visualinspection would be resolved.on this form. The Process
Control Form serves both as a documentation of the work and the in-
spection of that work. Davison, App. Ex.14, at 23."

9. "The third method may be referred to as the ' deficiency report
form' method. In the welding inspection area, until mid 1982, the princi-

'

pal vehicle used to document deviations from construction or quality
assurance procedures was the ' Nonconforming Item Report' (Form
Q I A), commonly referred to as an 'NCI.' Shropshire. Tr. 5010; Grier,
Tr. 3033 34. Generally speaking, the inspector describes the discrepancy
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on the Q l A form, and after a review for clarity and completeness j
within the Quality Assurance Department, the form 12 processed for fur- |
ther evaluation. Depending on the problem, the resolution is then !

reassigned to the appropriate department (in many cases involved here, i

resolutions were assigned to the Construction Department's technical
support group) for engineering evaluation, which is in turn approved by
quality assurance engineers. Following this resolution process, the Q 1 A
is returned to the Geld, perhaps to the same inspector for disposition. If
the resolution is that the item is acceptable, the form would so indicate |
and require removal of the Q-1B tag - which would normally have
been affixed to the nonconforming weld to indicate that no further work
on that weld was permitted. Grier, App. Ex. 2, at 18-22; Davison, App.
Ex.14, at 24-30."

10. "Another form, the ' Discrepancy Report' Form,' commonly I

referred to as the R 2A,is a method of documenting discrepancies, simi-
lar to the NCI method. This form entails a somewhat less-involved
review than the Q-1 A. Davison, App. Ex.14, at 23-24. However, this
method was not in common use ir the welding inspection area prior to ,

1982. Shropshire, Tr. 5007 11; Grier, Tr. 3033 34. As a result of recent |
procedural changes, the R-2A has replaced the Q-l A as the common !

'method of documenting discrepancies. Grier, Tr. 2130 32."
i11. "Since most of the welding inspector concerns stem from the

period prior to 1982, much of the testimony focuses on the origination ,

of NCis, the reviews for validity by QC supervision, and the resolutions '

or dispositions established after engineering evaluations by the Construe-
tion and Quality Assurance Departments."

.1. Origins of the inspectors' Concerns - the Pay Reclassification ,

12. As the Staff points out (PFFs 104 105) there were indications of |
problems that would later surface as welding inspector concerns in the
1979 81 time frame. These included some lack of understanding by
welding and other inspectors about processing NCis (Testimony of '

._
Maxwell, Staff Ex. 6, at 6), and a volume of NCis so large as to threaten ~- -

~~ ~ -- ~

the quality of NCI evaluations. Testimony of Van Doorn, StalT Ex~.7,
Att. 25. However, the expression of these " welding inspector
concerns," as we are using the phrase, was triggered by the July 1981 an-
nouncement of a reduction in their pay.

13. The pay reduction resulted from a Company-wide review cij)osi-
tion analyses based on characteristics and levels of ability thought to be
required for a particular job .nd a point system for different characteris-
tics and levelsc Pursuant to that review, the position of" Welding Inspec-
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tor A" was reduced from Pay Grade 11 to Grade 10. Among the factors
leading to the reduction was the determination that welding inspectors
should no longer be required to have either two years of welding or
welding inspection experience. Testimony of Grier, App. Ex. 2, at
44 45; Tr. 2978-80, 2986 89. Other inspector positions were also
reclassified. Some - like the Mechanical Inspector A position - were

,

upgraded; others - like the Film Reader position - were downgraded. '

Grier Testimony at 45.
.

14. Mr. Warren Owen, Executive Vice President, Engineering and |

Construction and the senior Duke official to appear as a witness, testified I

that the pay reclassifications were made to achieve internal equity and to
maintain external competitiveness. Tr. 2317. This explanation is rea-

|sonable and fully consistent with the record. ;

15. Palmetto asks us to find that the pay reclassification was in re- ;

sponse to " scheduling and cost pressures" and for the purpose of under- i

D mining the welding inspection effort. PFFs 151,153. But they cite noth- |
ins in the record in support of these propositions in those proposed '

findings, and we know of no support for them. There is no nexus in the !

record between the matters referred to in Palmetto's Proposed Findings
154-160 and the pay reclassification.

16. Palmetto also contends that there were " clear connections" be-
tween the mediocre rating of Catawba in the so-called "SALP Report"
and subsequent management treatment of the welding inspectors,
including their pay reclassification. PFF 162. The SALP Report is dis-
cussed in greater detail below at pp. 1457 58. Palmetto's thesis seems to
be that after Catawba's QA welding program was criticized in SALP the
response of management was not to improve welding QA but to attempt
to intimidate and suppress the welding inspectors to the point that
future QA welding deficiencies would not be detected. This farfetched
thesis is not supported by the record. Furthermore, even if one were to
assume that the pay reclassification was somehow intended as retaliation
against the welding inspectors because welding came in for criticism in
the SALP Report, that would leave unexplained Duke's failure to retali-
ate against workers in other areas that were also criticized in SALP - ;
r.g., concrete placement, design, electrical control. See NUREG-0834,
"NRC Licensee Assessments," Appendix B (1981).

17. Many of the welding inspectors at Catawba apparently felt that
,

the reduction of their pay was inequitable, based on their comparative as-
sessment of their own qualifications with the qualifications of craft
welders. Addis, Tr. 2360; Addis Testimony, App. Ex. 8, at 8-9. During
the months following *he pay reclassification, forty five welding inspec-
tors from four Duke nuclear sites pursued the Company recourse proce-
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dure over the pay issue. Twenty nine inspectors - twelve from Catawba
- pursued the matter to the final step, to the Company president, by
whom the classification was upheld.14. at 5.

18. In November 1981, during the recourse process, the welding
inspectors were individually interviewed by Duke's Director of Employ-
ce Relations, Ms. Gail Addis, to ensure that the views of both sides on
the pay issue were understood by all involved. Id. at 8. During those
interviews, some of the Catawba inspectors voiced concerns that the ,

quality of work at Catawba had been adversely afTected by some manage-
ment practices and work relationships. These concerns were referred to
as " work quality" concerns to distinguish them from pay recourse
concerns. Id. at 9. ;

19. In early December 1981, Ms. Addis wiote a memorandum to i

Mr. Owen summarizing the work quality concerns that had been con- !

veyed to her by Catawba inspectors. Addis Memorandum attached as |
Tab 3 to Addis Testimony. Mr. Owen informed Mr. William Lee, Duke i

'

President, of these developments and they decided to appoint a task
force to look into the work quality concerns. Owen Testimony, App. Ex.
1, at 14; Palm. Ex. 7. Such a task force, composed of three Duke em-
ployees (and later known as " Task Force 1"), was constituted on Decem-
ber 10,1981. Palm. Ex. 8.

Summary of Task Force Activities and Results - Task Force 1

20. The record reflects some lack of clarity in the mission of Task
Force 1 - whether it was to undertake a comprehensive investigation of
the welding inspectors' concerns or whether it was merely to determine
the existence and scope of possible problems. The Task Force Charter
spoke of "the necessary investigation to completely understand the alle- _

|gations made by the inspectors interviewed at Catawba." Attachment 2
of McMeeken Testimony, App. Ex.10, at 3. Similarly, the Task Force 1 |

conclusions were cast in unequivocal terms. Among other things, the ;

Task Force concluded that "the QA/QC Program at Catawba is working
as intended and there is no reason to believe that unacceptable crafts _- __

manship and unsafe conditions exist at the plant." The principal prob-
lems they found were " communications problems." Report by the Task
Force on QC Inspection, dated December 29,1981.

21. With the benefit of hindsight and the resulting appreciation we -

have gained concerning the complexity of some of the inspectors'
concerns, it is apparent that Task Fcice I could not have perfonned a
comprehensive review of those concerns. Their work was begun and
completed in about two weeks. McMeeken, Tr. 3279-80. Many of the
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welding inspector concerns had not yet emerged and only sixteen weld- !

- ing inspectors were interviewed. Task Force Report, Att. 6. Apparently !

the Task Force relied largely on interviewing and performed little or no .

inspection of hardware or records review. I
'

22. Testimony at the hearing described Task Force I as more of a
preliminary problem identification effort than a comprehensive I

Iinvestigation. Thus Mr. Owen said that he " wanted a judgment by expe-
rienced people to determine whether a problem existed and, if so, its
magnitude and potential scope." Their report made it clear to him "that
there were technical concerns which should be investigated." Owen
Testimony, App. Ex.1, at 14. See McMeeken, Tr. 3272,3279,3295.

23. We view the Task Force I effort in a similar light. It brought to
management attention many of the inspectors' concerns and made sever-

- al constructive recommendations that were to be implemented later on.
See Task Force Report at 4, 7, 10-11. Its creation evidenced the fact
that Duke management was taking the inspectors' conce'rns seriously.
And it led to the creation of two additional task forces, to which we turn
next. However, in light of its limited investigations and mandate, we
attach little weight to the Task Force I conclusions about the state of the ,

QA program at Catawba. |

The Technical Task Force

24. In January 1981, Mr. Owen established the " Technical Task
Force" to investigate all of the technical concerns of the Catawba weld-
ing inspectors and to take or recommend any necessary corrective
action. Owen Testimony, App. Ex.1, at 14-15. Cobb Testimony, App.
Ex.11, at 5. The Task Force was composed of five senior engineers
from four difTerent departments, including QA and Construction.

25. The Technical Task Force developed and followed a formal plan,
consisting of six major phases: - (1) data collection and review; (2)
technical evaluation; (3) development of results and recommendations;
(4) management review and implementation of recommendations; (5)

_ ___ inspector feedbac_k; and (6) final report. Cobb Testimony at 7 and Att. 2.
26. The Task Force first sought to obtain all of the concerns of the

welding inspectors, in writing. A meeting was held for that purpose in
mid-January 1982 of the welding inspectors, their supervisors, and Mr.
Davison, Project Quality Assurance Manager at Catawba. Ross, Tr.
6651-52. As Mr. Beau Ross, first-line supervisor of welding inspectors
who voiced most of the concerns, described the meeting:
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.
f(111 was just a matter of writing down any concerns, any specifics; the more speci ics

the better because it would help resolve the problems: specific weld numbers,
specific joints, NCls, whatever . . . as much details as possible so that they could bc {
resolved. It was pretty open as far as just saying, hey, if you got problems, let's lay
them on the table. ;

I'
Tr. 66$5, There were some indications that some of the welding inspec-
tors may not have felt free to express all of their concerns at the .

meeting. Testimony of Burr, App. Ex. 29, at 15. Ross, Tr. 6656 62. We
find, however, that the Task Force did make a good-faith effort to clicit

iall such concerns and that is all that can reasonably be expected. We
note also that the numerous welding inspectors we heard testify were
not, generally speaking, at all reticent. Considering also that many gener-
ic concerns were expressed by severalinspectors, we conclude that virtu- |

ally all of the significant concerns were conveyed to the Task Force. [
27. The scope of the Technical Task Force analysis is indicated by '

the Staffs PFF 118, as follows:

Volume 11 of the report contains each of the handwritten concerns coded by
inspector, attached to a form entitled " Technical Evaluation - Individual
Concern," in which the concern is stated, the technical evaluation is documented,
and recommendations are made. A separate form called " Verification - Individual ;

Concern," accompanies each evaluation, and is signed by a difTerent evaluator. The j
'

technical evaluations identify whether the concern had a specific basis, e.g., an NCI
Inumber; whether a criterion (procedure) was actually or potentially violated; and
'

whether an actual or potential technical inadequacy existed. Cobb, App. Ex. It,
Att.5.

In general, this analytical approach was appropriate for the concerns
involved. The adequacy of many of the Task Force's individual technical
evaluations is addressed at pp. 1461-98, below. i

28. The Technical Task Force did not classify any of the concerns it
reviewed as actual technical inadequacies. However, there were
" potential technical inadequacies" associated with twenty-four concerns.
Follow up on these was left to the QA, Construction or Design Engi-
neering Departments. Cobb Testimony at 13 and Att. 4,15.4.

---- --

29. The Chairman of the Technical TaskTorce testified that the
Task Force " reviewed with each involved inspector the evaluation of his
specific concerns." These sessions were to ensure that the concern was
properly interpreted, but not to obtain the inspector's concurrence with
the technical evaluation. Cobb Testimony at 14. Although some inspec-
tor witnesses could not recall these post-evaluation discussions, we find
that the Task Force made efrorts to conduct such discussicns and that
most inspectors probably participated in them.
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30. In addition to the individual technical evaluations, the Technical
Task Force reached these overall conclusions: (1) prob! cms were aris- i
ing from the " interface" between inspectors, their supervisors and craft
personnel; (2) procedure interpretation and implementation was a major
area of concern; (3) procedural changes could alleviate some of the
concerns. These conclusions led to a number of recommendations of i

,

both a policy nature and specific action recommendations. Id. at 11-12.
31. Implementation of the Technical Task Force recomtr.2ndations I

was the responsibility of the Quality Assurance Department.- That
;

Department developed a Management Implementation Plan with specific
implementation objectives designed to carry out the Task Force's more

,

'general r: commendations. Specific individuals in various departments i
.

were assigned to carry out particular actions. Grier Testimony at 49 50. 1
,

The Management Implementation Plan is Attachment 3 to Mr. Grier's !

testimony.

f'32. Subject to certain findings hereafter on evaluations of particular >

technical concerns, we find that the Technical Task Force and the imple-
mentation of its recommendations were an appropriate response to
" technical" aspects of the welding inspectors' concerns.

The Nontechnical Task Force

33. On February 22,1982, the Corporate QA Manager, Mr. Grier,
' appointed Mr. C.N. Alexander, then Personnel Manager at the McGuire
site, as chairman of a " nontechnical" task force to review

" nontechnical" concerns that had been raised by the Catawba welding
inspectors. The Nontechnical Task Force had one other member, an Em-
ployee Relations Supervisor from the Construction Department. Alexan-
der Testimony, App. Ex.12, at 2-3.

34. The Task Force conducted a paper review (as distinguished from
personal interviews) of each of the welding inspectors' concerns and
compiled a list of nontechnical concerns. If a concern dealt with admin-
istrative or personnel matters, it was considered " nontechnical." Each
of the concerns was then placed in a matrix under one of the following
categories: qualifications, technical support, NCI resolutions,
communication, management support, inspector responsibilities, direct-
ing craft, adherence to procedures, and harassment. Id. at 3-4.
-35. - The Task Force then engaged in a limited amount of "informa- '

tion gathering." To that end, it reviewed the documents previously sub-
. mitted by the welding inspectors. Mr. Alexander testified that: "Where
there was not enough information for us to understand the concern and
to make recommendations, we interviewed the inspectors to obtain the

|

'
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additional information so that the concerns could be addressed." Id. at ;

4. The record is not crystal clear on this point, but it appears that the !
i

Task Force met with at least three inspectors prior to its evaluation work
-

in order to obtain additional information about nontechnical concerns. i

I
See Bryant, Tr. 6036-37; Jackson, Tr. 8888; Ross, Tr. 6675-76. Cf.
Crisp, Tr. 8377-78.

36. On the basis of the information thus develcped, the Task Force
found that several areas needed management attention, including
communications, channeling employee concerns to management and
the inspector's role in relation to craft. Alexander Testimony, at 5."

37. The Nontechnical Task Force Report of March 24,1982 included
the following recommendations for corrective action: training supervi-
sors in. communication skills; explaining to inspectors their role and
responsibilities; recourse procedures for both personal and technical
concerns; harassment recourse; employee forum to provide an informal
meeting where employees could meet with management and ask
questions; and the " team work" concept to draw the department closer
together. These recommendations were implemented shortly thereafter
through a Management Implementation Plan. /d. at 6 8.

38. The Task Force findings were communicated to the welding
inspectors in a group meeting. In addition, Mr. Alexander testified that
he then " began iridividual meetings to review with inspectors and their
supervisor their concerns." There is very little in the record to corrobo-
rate this statement, except possibly in the case of Mr. Ross. Tt. 6676-78.
Other inspectors who recalled meeting with one of the Nontechnical
Task Force members were apparently referring to earlier information-
gathering meetings. See Bryant, Tr. 6036-37: Godfrey, Tr. 8291; Crisp,

9-
' Tr. 8377-78. We find that the resolution of particular concerns was not

communicated to the inspector involved on an individual basis.
39. Palmetto sought at various points in the hearing to impeach the i

>
work of the Nontechnical Task Force. In its Proposed Findings of Fact
Nos.181-187, Palmetto attacks this Task Force as "a sham in both form
and substance." Unfortunately, Palmetto's proposed findings on this
subject lack supporting citations to .the_1ranscript._Thus..we_would_be.
justified in disregarding Palmetto's proposed findings in this area
altogether. Order of Dec. 30,1983, at 2. We note, however, that certain

s

- of Palmetto's criticisms have some validity.
-

.

40. The Task Force work was donc under time pressure, in about -

one month. Alexander, Tr. 3173-74. The work was done by only two .

people, apparently working part time. The Chairman of the Task Force j
'

assumed a new position in the Quality Assurance Department during
. the Task Force work. Id., Tr. 3141-42. This put him in the position of'
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reviewing concerns involving senior QA officials. Id., Tr. 3158-62.
While we do not conclude that the Chairman's objectivity was in fact
compromised by these circumstances, it would have been preferable for
this work to have been carried out by people outside the QA
Department. See id. at 3182-83.

41. Palmetto PFF 185 states in part -

. It is apparent from review of this plan and the testimony of Alexander that no seri-
ous investigation of the inspectors' programmatic allegations was ever conducted. it I

is clear that the principal, if not exclusive, source of quoted data, "was the original
handwritten concerns of the inspectors themselves." No ser ous efTort was made to
determine the f.ctual validity of any of the nontechnicalconcerns. .

The Board agrees. Although the Task Force Report and its Chairman
i

did not say this explicitly, it is apparent that they were not investigating a

the underlying facts of concerns, but only whzi the concerns were,
i

whether valid or not. Alexander, Tr. 3169. As Mr. Alexander put it, the !

Task Force investigation was "as comprehensive as we felt like it
needed to be in order to evaluate and make recommendations on the
concerns." Tr. 3180. In other words, the concerns were taken as given.

42. The Task Force approach was valid, up to a point. For example,
if many inspectors express concerns that reflect lack of a clear under-
standing about their roles, a reviewer can develop recommendations for
additional training without performing a detailed investigation about the
underlying facts of individual concerns. Similarly, if there are concerns
about harassment, one can recommend a recourse procedure - as the
Nontechnical Task Force did - without investigating individual
instances. As the Staff points out (PFF 127) supervisor Beau Ross subse-
quently testified that the result ofimplementation of such a harassment
recourse procedure was that "a lot of doors were cpened to take care of
situations that had occurred in the past." Ross, Tr. 6964. ;

43. We believe, however, that the Nontechnical Task Force should i

have probed more deeply into harassment concerns (and perhaps other
concerns) than it did. As discussed in more detail in part I.D below,

__ ._ _ . _ _ . _ . harassmen: has been a problem at Catawba. A thorough investigation of -- -

harassment concerns might have produced needed remedial action in ad-
dition to the recourse procedure, such as a widely disseminated message
from management that it would not be tolerated, and stifTer sanctions
imposed, if necessary.
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The SALP Report

44. Palmetto introduced as an exhibit, NUREG-0834, "NRC Licen->

see Assessments," (1981) a " Systematic Assessment of Licensee Per-
formance" (commonly called the "SALP Report") performed by the '

Staff on all reactor licensees based on data from the 1979-80 time frame. :

,

Using a variety of criteria, the Staff ranked all licensee facilities as either |
'"above average," " average," or "below average." Of the forty-three

sites where construction was then in ' progress, thirty six were rated
" average" and seven, including Catawba, were rated "below average."
The SALP Report had the following criticisms of Catawba:

The Catawba facihty displayed evidence of weaknesses in the area of quahty
assurance, including management and training.

Quality assurance weaknesses were ch..setertzed by instances of inadequate design
reviews, procedures not issued, specifications and commitments not translated into
procedures, and audit programs not established. Thete were numerous items of
noncompliance involving failure to follow procedures for activities involving
welding, concrete placement, design, quality control inspections, records control,

Iand electrical equipment installation.

Catawba received a ret.tively large number ofitems of noncomphance when com-
pared with other power reactor facilitics under construction. Most of these items of

- noncompliance were attributed to weakness in the licensee's quahty assurance and
management oversiew process.

Appendix B-1.
45. Palmetto points to the SALP Report as part of the " history of

QA failure at Catawba" and as a " comprehensive evaluation," the prod-
uct of a " lengthy evaluative process." We are urged to accord the SALP
Report substantial weight adverse to the Applicants. PFFs 4-15.

46. The 1981 SALP Report is evidence adverse to the Applicants,
but it is not entitled to very much weight, for several reasons:

,

(a)- A "below average" rating "does not imply that a facility must
be shut down or that construction of a facility must be
interrupted." NUREG-0834, at 3.

(b) The authors of-the SALP Report - the Staff .apparently no
longer support the "below average" rating. They now support
the Applicants' QA program without significant reservation.

(c) This Board and the parties, through the hearing pr'ocess, have
performed a far more thorough 'and critical review of the
Catawba QA program than the Staff SALP review. Compare
Palmetto Exhibit 5 with the record on Contention 6.

(d) Applicants' witnesses testified without contradiction that
SALP gave weight to numbers of violations without giving cor-
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responding weight to levels of construction activity. Owen
Testimony, App. Ex.1, at 19; Grier Testimony, App. Ex. 9, at i

36. Such activity was at a high level at Catawba at the time. It
appears significant in this regard that the same SALP Report i

gave higher marks to other Duke facilities "above average" .

for Oconee and McGuire I and " average" for Cherokee and I

McGuire 2. Furthermore,1981 SALP did not take into account j
the Applicants' corrective actions. Owen Testimony, App. Ex.
1, at 19.

47. Palmetto invites us to compare Catawba with the " subsequent
histories" of other plants that received a "below average" rating in 1981
SALP. The factors bearing on such a comparison would be so diverse as
to render it virtually useless. Moreover, even to attempt a sufficiently in-
depth comparison of the sort suggested would have drawn us far into col-
lateral issues.

48. The evidence adverse to the Applicants fairly derivable from
1981 SALP is far outweighed by other favorable evidence in the record.

Independence of the Quality Assurance Organi:ation'2
;

49. Palmetto sought to show in v'rious ways that the QA function at [
Catawba was not sufficiently indendent from the construction !

function. Part of this effort focused s i historical crunges in the QA >

organization. The legality of the QA org nizational structure, per se, was
not in issue. That structure had been litigated and approved at the con-
struction permit stage. See DuAe Power Co. (Catawba Nuclear Station,
Units I and 2), LBP-75-34,1 NRC 626, 646-50 (1975). However, the a.

Board permitted some cross-examination relevant to the .'< sue of QA in-
dependence as it bears on a major thrust of Contention 6 - Company
pressure to approve faulty workmanship. See Tr. 1928-34.

,

50. Palmetto refers us to various Atomic Energy Commission Staff
positions in the 1973 SER for the Catawba construction permit. PFFs !

_. . ..____w____.

121mmediately precedmg sts proposed findmgs on this topic. Palmetto addresses a Februar) 1981 NRC
Report as evidence or "contmuing QA railure." We gise no detailed consideration to Palmetto's PFFs

_ _ _ _ _ _ - . _ , - 16-20 on this subject Decause. once again. Palmetto pro, ides no citations to the record. In any event.. *

PFFs 16-17 are concerned pnmarily with trammg. an area me repeatedly held to be outside the scope or
Contention 6. Sec. e. , order or A ug. 26,1983, at 9.

The Apphcants pomt out that Palmetto is apparently rerernns to NRC stafrinspection Report 50-413.
414/81-02. which was Attachmem 25 to Mr. Van Doorn's Testimony (staft Es. 7). sufUce it to say that
the violations ror which Duke was cited m that report were relatively minor and that Duke's subsequem

,
engineering revie=s of some 11.000 NCis was considered to be a satisfactory response. Bryant. Tr. -

9815. van Doorn. Tr. 9815. i

!

|
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24-30. Apart from their remoteness in time, it appears that these posi-
tions were either satisfied by the Applicants or superseded by the CP ,

+

Licensing Board decision.
51. Prior to issuance of the Catawba CP, the Vice President for Engi- '

necting and Construction was also the Corporation Quality Assurance ,

Manager. The Appeal Board in the McGuire case directed that a separate |

QA Manager be appointed within one year. This condition was met by -

the appointment of Mr. James Wells in 1974, a job he held until 1982.
Wells Testimony,' App. Ex. 9, at 1-2. Palmetto seeks to discredit Mr.
Well's performance through innuendo, but it fails to cite any substantial
evidence to support its thesis, and we know of none in the record. PFFs
33 34. We also reject the related claim that Duke did not take seriously |

its obligation to establish an independent QA program. PFF 35. |
52. Palmetto points to the fact that the same high-level executive,

Mr. Owen, has supervisory responsibility over both Construction and
QA. The record also reflects, however, that the Construction and QA
Departments are headed by separate independent managers who report
to Mr. Owen. Owen Testimony, App. Ex.1, at 3-4. Grier Testimony, i
App. Ex. 2, at 8-9. We agree with the Applicants that Palmetto " appears
to advocate some kind of complete organizational independence of the
QA function." App. Reply at 22. Such a concept is inconsistent with Cri-
terion I of Appendix B to Part 50, which provides that "the applicant
shall be responsible" for QA. The Applicants are correct in observing
that " responsibility for construction and all other activities [ including
welding QA] necessarily come together at some level of management."
App. Reply at 23. Indeed, partly because the QA and construction re-
sponsibilities are vested in the same entity, lines of communication are
shorter and resources for corrective action can be mobilized more
quickly.

53. The only organizational feature of the QA program which was
raised at the hearing that gives us any real concern is the fact that until
1981 the QC inspectors were located " administratively" in the Construc-
tion Department but were subject to the " functional" control of QA. In
1981, the QC inspectors were. transferred from. Construction to the QA
Department, which assumed control of them for all purposes. Owen, Tr.
1941-42.

54. The " administrative"' control exercised by Construction over QC
inspectors included personnel matters, such as timekeeping and payroll.
Palm. Ex.1, at 2-3. In addition, it included authority to hire and fire
and, apparently, at least indirect authority to schedule daily work. Owen,
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Tr.1938-40. The " functional" control exercised by QA included techni-
cal and policy direction, training and certification of inspectors, and
establishment of QA procedures. Palm. Ex.1, at 2-3; Owen, Tr.1939;
Grier, Tr. 2296.

55. Mr. Owen testified that the QC inspectors were left under Con-
struction " administratively" primarily to coordinate their availability
with ongoing construction. Tr.1943. The 1981 decision to move the

Iinspectors to QA for all purposes was to provide greater career
opportunities. Owen, Tr.1944.

56. Palmetto claims that "the evidence of actual interaction between
. inspe'ctors and their management . . . demonstrates . . . that the Con- !

struction Department directed their work in all significant respects."
PFF 31. Palmetto cites no specific " evidence of actual interaction" in
support. J

57. Palmetto also claims that the power to control the QA inspectors |
was inherent in Construction's power to hire, fire, set schedules, etc. As |
a matter of practical experience, we think there is some merit in this !

claim. Furthermore, we believe that the QA function at Catawba would !
have been performed somewhat more independently if the present orga- !
nizational structure had obtained throughout construction. We also !
believe, however, that the effect of the functional-administrative di- ;

chotomy on inspector performance cannot be quantified but probably
was not very great. In any event, that very dichotomy had at least the
implied blessing of this agency in the CP proceeding. LBP-75-34, supra.
I NRC at 649,650. In these circumstances, absent a showing that safety
was compromised, a showing not made here, we can only regret that the

,

dichotomy was not abolished earlier than it was. '

-

t

I

B. Construction Deficiencies

1. Introduction

1. Contention 6 is concerned with systematic deficiencies and

_ _ _ _

Company pressure to approve faulty workmanship. The technical con-
; ; , 7

evidence about the extent and significance of alleged faulty
workmanship. Applicants created the Technkal Task Force to look into
these technical concerns and its report has Leen of substantial help to
this Board by providing added detail of where and when certain events
occurred and the specific systems involved. The Task Force Report also
identified some of the QA and Construction Procedures (cps) that
might have been violated. Further, if there was doubt as to whether a
construction defect had gone uncorrected, the Task Force initiated
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follow-up inspections, tests, or rework, as necessary. We looked critically
at what the Task Force had to say about the disposition of each concern
and its recommendations for avoiding recurrence. We stress, however, !

that.this Technical Task Force Report is not the principal foundation
'upon which we build our own findings. In many cases, we felt that the
3. report curiously avoided acknowledgment when the welding inspectors

were correct and used circuitous reasoning to justify the actions of Duke |
supervision. For some examples, see 1133,34 and 69, below. j

2. Each of the parties has summarized the technical concerns in its i
proposed findings. Each presents the material in a different way, but all
focus heavily on the Technical Task Force. None of the formats used by
the parties suits the Board's needs, particularly since we are not inclined
to give special weight to the findings of the Task Force. Consequently,
we have thoroughly reexamined the pertinent testimony and exhibits, as
well as the proposed findings, and have organized this material in a way
that relates more directly to the !anguage of Contention 6. Our format
considers the technical concerns expressed by the welding inspectors
and their supervisors in relation to:

(a) Whether substandard workmanship was condoned by Duke;
(b) Whether detection or documentation of faulty work was in-

hibited or discouraged; and
(c) Whether construction deficiencies warranting correction were

adequately repaired.
3. The Final Report of the Technical Task Force (App. Ex.11,

Att. S) records and evaluates 130 concerns submitted by 15 welding
inspectors. First-line supervisor Ross submitted sixty-four of these con-
cerns and one of his inspectors, Mr. Bryant, submitted thirty of them.
The Ross concerns duplicated fifteen concerns submitted by others. The
Board and parties heard and cross-examined nine of those submitting
concerns. These nine witnesses were responsible for about 90% of the
technical concerns, but not all of their concerns were subject to
cross-examination.

-2. -Was Substandard Workmanship Condoned by Duke?

4. Our consideration of whether substandard workmanship was
condoned divides the inspectors' concerns into four categories: (a) su-
pervisors directing welding inspectors to " sign off' or not to NCI condi-
tions the inspectors believed rejectable; (b) resolution of NCis by per-
mitting the hardware to be "used as is"; (c) acceptance of material not
bearing proper identification; and (d) additional concerns about welding
quality.

1461
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3. Sign-offor No NCI

5. Welding inspectors submitted eight concerns in this category
that were subjected to cross-examination.

Concern D-220

. 6. On June 15,1981, inspector Bryant identified lack of fusion in a
portion of a weld which had previously been accepted. Rather than have
Bryant document the nonconformance, second-line supervisor Charles
Baldwin ordered a liquid penetrant test. The test showed no rejectable
condition (Baldwin, Tr. 4416-22, 4424 27), so Bryant was instructed to !

accept the weld. Under these circumstances, resolving the suspected
deficiency without an NCI or similar documentation i= not in accord j
with Applicants' procedures as described by Project Quainy Assurance |
Manager L.R. Davison. (App. Ex.14, at 25.) Condoning of substandard '

.

work is not evident, however. |

|
Concern D-24 ;

!

7. On July 10, 1981, inspector Bryant noted a pinhole in the root j
of a socket weld associatcd with the 1A diesel generator. Supervisor

'Baldwin told the inspector that pinhole' indications were not a basis for
rejection since the applicable procedure, L-80, did not so specify. t

(Bryant, Tr. 6139.) The StafT concluded that documentation of this con-
dition was advisable, even if not required by the letter of the procedure.

. (PFF 167.)na We agree with the Staff.

Concern D-30

8. Inspector Bryant was unable to visually inspect the results of
grinding on the inside of a 6-inch pipe some 7 feet from the open end.
The grinding was associated with repair of a defect and was done with a
grinder mounted on a long rod. (Ross, Tr. 6804 18.) Supervisor _Baldwin _ _

_ _ _ _ _

instructed Bryant to sign off on the visual inspection even though the
repair could not be seen.

9. A year or more later Bryant included the incident among his
written concerns and it was investigated by the Technical Task Force. UI-

D For reference purposes we adopt the code (e.g.. D-22) used by the Techrucal Task Force in thetr
report (App. Ex, II. Att. 5) and abbreviate citations to this report, e.g. (TTF D 22).
Usin some instances, we cite a proposed rinding rather than to the record We intend thereby to in-
corporate the record citahons in the rinding.

,

*
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trasonic testing carried out for the Task Force showed that the wall thick-
ness of the pipe did not meet minimum specificatior.s (Ross, Tr. 6807), !

- so NCI No.13,955 was issued. More metal was added to the outside of |
the pipe to compensate for that ground away on the inside. !

10.- Sign-off on a visual inspection that cannot be made is a violation
'of Applicants' Procedure M-4. In this case (D-30), the fault lies most I
heavily with the supervisor who issued the instruction to sign off rather I

than with the inspector who sought his guidance. The Staff (PFF 168)
holds that a violation of Appendix B, Criterion XVI would have existed
except for the corrective actions that belatedly resulted from the Techni-
cal Task Force evaluation. The record provides no plausible explanationi

- for the supervisor's action in this case.

Concern Q-1

11. On February 27,1981, inspector John Rockholt could not con- ,

firm the material identification of a plate installed on the floor of the ;

'
spent fuel pool decontamination pit of Unit 2. Presumably the identifying
markings were on the underside of the plate. Supervisor Baldwin in-
structed Rockholt to accept the material rather than initiate an NCI be-
cause the unique configuration of the plate matched the place where it
was installed. (App. Ex. 31, Att. A.) Some ten months later (December
1981) and after investigation of this concern (but prior to the establish-
ment of the Technical Task Force), inspector Fockholt was asked to
initiate NCI No.13,627 (Palm. Ex. 89) on the nonvisible material iden-
tification marking (Rockholt, Tr. 6278-81). The NCI was then resolved
on the basis of the unique shape of the plate and tests which confirmed
that it was stainless steel.

12. This instruction to sign off does not relate to quality of work,
but rather to material traceability. Whether Applicants' QA Procedure
H-5 concerning material verification was violated or not is questionable.
Applicants' belated decision to issue an NCI indicates that Mr. Rockholt
should have been allowed to write one in the first place.

<.

Concern R-58 (1-1)

13. On August 28,1981,' inspector Gantt looked up a 3-inch pipe
with the aid of a flashlight and saw what appeared to be oxidation and ex-
cessive pen:tration of a weld some 8 to 10 feet from the open end. Lead
inspector Bryant and first-line supervisor Ross also looked in the pipe
and concurred with Gantt. Rather than initiating an NCI, foreman Ross
consulted supervisor Baldwin - a practice that Baldwin had imposed at
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that time. Baldwin ruled against writing an NCI because the weld in
question was too far from the end of the pipe for a valid visualinspection
(Gantt, Tr. 8454). The Technical Task Force evaluation of this concern
records that three independent reviews of radiographic tests were made
(QA, QC, and ANI) and none of the reviewers had concerns about

: excess penetration. (TTF R-58.) The record does noi show whether or
not supervisor Baldwin had the radiographic test results when he decided
aginst an NCI.

14. Although the weld in 'this 3-in'ch pipe was clearly too far away
for approwd based on a visual inspection, we question the propriety of
ignoring a suspected deficiency because it is beyond the prescribed view.

-ing distance. The favorable radiographic evaluations provide a valid '
-

reason for acceptance of the weld,'but documenting these observations '

on an NCI would have been preferable.

k

. Concern Rd9 (D-28)
.

15. On September 4,1981, inspector Bryant noted a black film on
the inside of a 3-inch stainless steel pipe. Supervisor Baldwin, after con-

- sulting QA engineer Shropshire, said the condition was O.K. and Bryant
signed off on the hold point. Design Engineering subsequently

,

(February 26,1982)' confirmed that the pipe did not need to be cleaned.
~ Inspector Bryant believed that accepting the pipe with the black stain vi-
olated Applicants' Procedure M-24. The Technical Task Force believed
that the inspector violated QA Procedure M-4 for signing off on a condi-
tion he viewed as rejectable. (TTF D-28.) We find no evidence here of
substandard workmanship being condoned either by the inspector or by
QA supervision.

Concern V-2,

16. . Inspector Harris was not satisfied that the finish grinding of
'welds on pipe supports for reactor Unit 2 met the requirements of the

specified construction ' procedure. Inspectors had rejected _the.worita
number of times and craft wanted to complete the job. Foreman Ross
and supervisor Baldwin first suggested that Harris sign off; but when
Harris showed them the work and the specifications, they agreed with -
Harris that he should not sign off (Harris, Tr. 9028-34).The record does ~

not indicate whether Harris ever did sign off, but the Technical Task
| Force directed that a Level III inspector determine whether or not the

welds were acceptable. The evidence in this incident indicates that the

.
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inspector was steadfast in requiring high quality craft work and that QA
supervision did not override his opinion.

,

i
'

Concern L-1
t

l~. Inspector Jackson noted a craft foreman in the turbine building !

helping a female welder with a weld on nonsafety-related pipe. Jackson !

believed the extent of the work performed by the foreman, who was a |
certified welder, warranted having his stencil number on the weld where
only the female welder's stencil was applied. Jackson wrote a CP-49a vio-
lation report which was resolved by Bill Sams of Technical Support with
the instruction to Jackson to " accept as is" (Jackson. Tr. 8890-92). Jack-
son signed off(Jackson, Tr. 8893).

18. We concur with the Technical'Iask Force evaluation that coach-
ing of welders should be done on training pieces and temporary piping,
not production work. Nevertheless, the foreman's apparent intent was
to produce better quality work - not the condoning of substandard
craftsmanship. Further, the quality of the portion of the weld done by
the foreman was superior to that done by the welder (Jackson, Tr.
8913). We do not agree with Palmetto Alliance (PFF 522) that the cir-
cumstances warrant escalation of the incident to the level of falsification
of records and QA procedure violation.

19. Essentially all of the cases described above represent situations
where the second-line QA supervisor (usually Baldwm) had to decide
whether to let a condition remain "as is" or to have a noncoriformance
or similar report issued. In these cases the decision was to " accept as
is " (Welding inspectors would not likely have voiced a concern in cases
where the supervisor favored an NCI.)

20. In four cases (D-24, D-30, Q-1, and I-1) Baldwin relied upon
the precise language of QA procedures to justify decisions not to issue
NCis. (See descriptions of concerns, above.) Except for Case D-30
(grinding on the inside of a 6-inch pipe) subsequent testing or technical

' evaluations confirmed the acceptable quality of the work.
21. It is evident that supervisor Baldwin was sometimes reluctant to

~ -

~ approve the~use of the~NCI~ procedure. However, we find no clear evi-
dence that tnis restricting of NCI use and the instructions to " sign off'
were associated with deliberate condoning of substandard workmanship,

4. Resolution ofNCIs by Permitting "Use as is"

22. Welding inspectors submitted six written concerns to the
Technical Task Force which we place in this category.
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Concern C-4

23. On August 6,1981, inspector Burr was Lble to inspect visually i

the inside of a weld after an adjacent section of the pipe was cut out. He
saw what he believed to be a crater crack in the weld root and originated
NCI No.12,420. A Level III inspector approved the weld based on his
visual inspection and reevaluation of radiographs (Palm. Ex. 86) (Burr, ;

Tr. 5912-14). Although Burr questioned the resolution of the NCI by i

the Level 111 inspector (App. Ex. 29, Att. A), we find no reason to be- !

lieve that the Q-1 A procedure was abused or that a substandard weld I

was approved.

Concern D-27

24. Under circumstances similar to C-4, supra, inspector Bryant f
originated NCI No.12,329 because he believed a weld root was
defective. A Level III inspector, after looking at the weld and examining
the radiographs, concluded that the weld met ASME standards. Bryant ,

was dissatisfied with the resolution and maintained that QA Procedure |
L-80 was violated (Bryant, Tr. 6141). This Board commends Bryant's t

desire to assure that welds meet both visual and radiographic
inspections, but we find no evidence that the NCI was improperly
resolved. The record does not support Palmetto's assertion that, .

" supervision bowed to construction to override the results of one inspec-
tion tool in favor of accepting rejected work" (PFF 401).

Concern C-3

25. On the second shift of September 3,1981, inspector Burt visual-
ly inspected the inside (root) of a weld on a Class-B pipe system that
could then be seen because of rework nearby. Burr found some lack of
fusion and documented the problem on NCI No.12,682. The NCI wr.s;-

left for piocessing the next morning (Burr, Tr. 5851-56). The NCI was
processed through Baldwin and Atkins of the QA Department, but the
disposition of " acceptable as is" was made by.twc. welding technical sup ._ _ __ .
port representatives of the Construction Department (Palm. Ex. 85).
Atkins of QA approved this resolution on September 18,1981, the Q-1B
tags were removed (by inspector Crisp), and ine rework finished (Tr.
5858-59).

26. A few days later on the night shift, the ANI inspector and NRC
inspector Van Doorn contacted Mr. Burr and had him show them the
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questionable weld.8* Si' ice the pipe was now reclosed the defect on the

,

inside was not visible but Burr marked the area of concern. The marked
~

area was cut out and a repair made (Burr, Tr. 5850). !
27. The Technical Task Force recognized that the overtaling of the | |

QA inspector's decision by Construction Technical Support was a viola- |
tion of ANSI Standard N45.2.6 and 10 C.F.R. Part 50, Appendix B |
(App. PFF 103b). NRC issued Violation 50-413, 414/81-24-02 (Staff i

!Ex. 7, at 45). This Board finds that Concern C-3 does constitute an oc-
currence of condoning substandard workmanship. Although this weld
was soon repaired, the correction was made as a result of covert com-
munications with the ANI and NRC inspectors and their follow-up
action.

Concern D-19

28. On a final visual inspection Bryant found that a fillet had been
added to the inside of a weld on a penetration to the Unit 2 reactor. The
fillet had been added to correct insufficient penetration of the root pass
and was not in agreement with design drawings (Bryant, Tr. 6125). He
issued NCI No.11,534 which apparently was overruled (Staff PFF 190). |
When the Technical Task Force investigated Concern D 19, they found |
the excess reinforcement to be a " potential violation" of procedures. A j
new NCI was issued to resolve the " potential inadequacy" (App. PFF ;

'

ll7b).
29. Although Applicants' procedures were apparently violated, the

quality of the weld was not in question and we find no intent to condone
substandard work.

Concern D-17

30. Inspector Bryant noted pitting in a pipe that was deep enough to
violate the minimum wall thickness specified in Construction Procedure
107. He initiated NCI No.11,309. At first, Bryant questioned the resolu-
tion of the NCI which was "use as is." Later he was satisfied with the

- explanation-that, although manufacturing tolerances were not met, -

Duke's design engineering group had determined that the pitted pipe
was strong enough for the sys' tem where it was installed. We find no ir-
regularity here.

. - -

34 The record does not show how the ANI and NRC inspectors became aware of this suspected defect.
Burr. however, became sufficiently concerned that he might be blamed for the NRC involvement that
be talked with Van Doorn about protect on from retribution (Burr. Tr. 5868-69).

'
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Concern D-15 (R 62)

31. In the course of a final visual inspection on a carbon steel pipe
'for a diesel generator, inspector Bryant found what he believed to be a

fine crack on a root pass (Bryant, Tr. 6118). Foreman Ross concurred
that there was a hairline crack running from the piping material through
the root pass into a 90* elbow (Ross, Tr. 6738). Such a crack would be a
violation of Duke Procedure L-80, and NCI No.13,053 was originated

j
for resolution.

32. The Level 111 inspector, accompanied by Design Engineering,
saw only a gouge from handling on the pipe. Both Bryant and Ross disa-
greed with the interpretation that no crack existed. A liquid penetrant
test was performed to resolve the NCI and this resulted in what the Ap-
plicants call "some light grinding to remove this defect" (App. PFF i

107a). Ross testified that, "(w) hen the NDE was performed they had to |

chase it and get deeper ant * deeper and finally they scrapped the piece f
. . . because they couldn't get the indication out." Tr. 6738. The Techni- j
cal Task Force supports the interpretation of the Level Ill inspector. ,

'33. In view of Ross' observations that "there were some [ handling]
marks inside the pipe," and the crack was just a fine hairline (Tr. 6739),
we believe that Bryant and the Level Ill inspector may have been look-
ing at different things. In any event we see no evidence here of intent to
approve faulty workmanship. The defect was reported on an NCl; a
liquid penetrant test confirmed the defect, and the fault was repaired.
Palmetto proposes that support of the Level 111 inspector by the Techni-
cal Task Force is a " transparent attempt to explain away a crack in a fash-
ion that makes no logical sense . . " (Palm. PFF 334). There is some
justification for Palmetto's position. The evidence strongly suggests that
a very fine crack was present. The Task Force's willin;; acceptance of the
Level Ill inspector's contrary conclusion is difficult to understand.

34. Half of the cases discussed above wher- NCIs were resolved
with "use as is" involved an investigation by the Level 111 inspector,
John Cavendar. These follow-up investigations included either radi-
ographic testing or liquid penetrant tests in addition to visual
observations. In evaluating each of_these concerns IC-4, D-27 and
D-15), the Technical Task Force pointed out that a part of the NCI reso-
lution process is to use the higher level expertise of the Level 111 inspec-
tor to decide the significance of questionable defect indications -
"make the tough calls." We find this to be a reasonable procedure so
long as the Level 111 inspector is properly qualified. Mr. Cavendar ap-
peared later in the hearings as a member of panels concerned with the in
camera witnesses. His resume is Attachment F to App. Ex. 95. There is
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no evidence that Mr. Cavendar's decisions to "use as is" were biased by
,

Construction or a proclisity to approve substandard workmanship. ;

35. Procedure violations were properly identified for Concerns i
D-19 (adding weld to the inside of a penetration) and D-17 (pitting in a
pipe) but in each case investigations showed that the required quality |
was not compromised. Again we find no evidence that "use as is" char- i

acterizes the condoning of substandard workmanship. '

' 36. Concern C-3, where ANI and NRC stepped in to assure repair !
of a deficient weld approved by representatives of the Construction
Department, is disturbing. The record does not indicate that any other
NCIs were resolved in this manner, however, and we conclude that C-3
is an isolated case. We find no pattern of action by Duke supervisors to
approve substandard workmanship through a "use as is" resolution of
NCIs - -

3. Use ofMaterial Without Proper Mentification

37. Welding inspectors submitted nine written concerns to the
Technical Task Force which we place in this category. One of them
(Q-1) deals with a stainless steel plate installed on the floor of the Unit '

2 decontamination pit and is described in 111, above. The other eiglit
are described here, but three of them are also concerns about verbal
voiding of NCIs, and are also discussed below in our section on ,

documentation,188.

Concern D-5 ,

38. While making a final visual inspection of the cable tray support
system in the Auxiliary Building, inspector Bryant found no material
identification on angle iron. The design drawings specified A-36 mate-
rials to be used (Bryant, Tr. 6100). Bryant believed that this lack ofiden-
tification constituted a violation of QA Procedure H 5, and Construction
Procedure CP-23 (Bryant. Tr. 6103). He filled out a Q-1 A form (NCI)
for resolution of the problem, but discussed the matter with Sr. QA

- --- --- -Engineer L.R. Davison before obtaining a serial number. Without inves- ~ - - -

tigating the type of material used, Davison ruled that craft should be al-
lowed to mark the identification number of the material and that there
was no need for an NCI (Bryant, Tr. 6102). Later, Davison explained
that his decision was based upon A-36 being the lowest grade material
on site (Bryant, Tr. 6105-06).

39. We find that the inspector was conscientious in his work. The
Sr. QA Engineer, however, was rather cavalier in his decision to have
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craft mark the material without positive identification. Since A 36 grade
is said to be the lowest on site, there is no evidence of condoning the
use of inferior material. We deal with verbal voiding of the NCI in the
next section.

Concern J-1 (R-28)

40. In September 1980, inspector Harris found different material
identification nurnbers at the' ends of a 1-inch stainless steel pipe (App.

. Ex. 56, Att.1). One of the numbers matched that of the released piping i

material log (Godfrey, Tr. 8257); the other did not. This pipe w&s of (
Class B quality but in this case was installed in a Class E i

(nonsafety-related) system. Harris initiated NCI No. 9085 (Palm. Ex. t

113) to resolve the question of two different heat numbers. The resolu- t

tion was " accept as is." |
41. Inspector Vernon Godfrey was told to remove the NCI tags ;

from the pipe and thus clear NCI No. 9085. When removing the tags,
Godfrey found yet a third heat number and he called this to the attention
of foreman Ross and supervisor Davison. Davison told Godfrey to !

remove the Q-1B tags and t;iat NCI resolutions were not Godfrey's | ,

'
responsibility. (App. Ex. 56, Att.1.)

42. Godfrey believed that having invalid heat numbers on the pipe
constituted a violation of Procedure H-4: The Technical Task Force eval-
uation in March of 1982 states that Class E piping does not require heat
number identification and, thus, NCI No. 9085 is invalid.

43. Godfrey elaborated on the J-l concern m his prefiled
testimony. (App. Ex. 56, at 5.) lie postu;ated that some of the mis-
marked pipe in the Class E system might be cut out and later reused in a .
Class B system. Should it fail while in Class B service, the erroneous
heat number would make accident evaluation difficult.

44. This Board finds nothing in this convoluted concern to indicate
that any substandard material was involved or that needed traceability
had been lost. Rather, this concern comes about because material and
procedures designed for very high quality systems were used for a
nonsafety-related systeifi FtirtheK wie~are' persuaded that the' possibility
of reusing mismarked pipe is too remote to be of concern. (App. Ex.14,
at 10.)

45. Palmetto harps on Davison's quick dismissal of Godfrey's con-
cern about the third heat number. (Palm. PFFs 471 and 473.) Since heat
numbers were not required on Class E piping and since the basic ques-
tion of conflicting numbers on this piece of pipe had already been
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through the NCI process, we see no reason why Davison needed to recy-
cle the NCI. !

4

Concern E-1
,

46. On February 12, 1980, Mr. Boyce Cauthen was inspecting a fit i

and found a piece of %-inch pipe with a heat number which was not i

listed in the Released Piping Material Log. (Cauthen, Tr. 6417; App. i
Ex. 33.) Cauthen told the fitter that he was going to NCI the pipe. While j

Cauthen was initiating the NCI, foreman Ed McKenzie had the noncon-
forming pipe cut out and the fit remade. Cauthen " wanted to NCI Mr.

' McKenzie for doing away with my bad fit" (TTF E-1). NCI No. 7696
shovs that the offending heat number was 455633 while the correct
number was 455663. Both numbers appeared on a longer piece of pipe
from which the fitted pipe was cut. Neither marking was stamped at the
factory. Resolution of the NCI was to scrap both the larger piece and the
removed piece of pipe (App. Ex. 33).

47. The Technical Task Force evaluation finds that the inspector
did not need to originate an NCI. Rather, he could have rejected the
" hold point" under Procedure M-4 or he could have used QA Procedure 1

R-2. Cauthen acknowledges that the M-4 hold point or R 2 could have
been used but states "at the time this happened we were instructed to
nonconform it" (Tr. 6571).

48. Palmetto views the conduct of McKenzie and his crew as "ob-
structing the enforcement of Quality Assurance procedures at Catawba,"
and berates the Technical Task Force for its failure to address "this mis-
conduct by craft supervision" (PFF 482). Palmetto's position is overly
harsh. We view McKenzie's actions as expedient and in violation of the
intent of Duke's Q-1 procedure. There is no evidence, however, of
corner-cutting on the quality of work.

Concern J-2 (R-27)

49. In August of 1980, inspector Godfrey noted that a pipe fitting
had the identification numbers: SA105 and A105. Such numbers are

-- - - - -

stenciled on the pipe by the manufacturer (Godfrey, Tr. 8234). Godfrey
did not know that these numbers are interchangeable and initiated NCI
No. 9358. Davison, as Senior Engineer, voided the NCI because he
knew that there was no conflict between the two numbers.

50. There is no evidence here of any procedural violations or any at-
tempt to use improperly identified materials.
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. When making a fit-up inspection, Mr. Godfrey found no NDE
piece mark on a reducer. The Released Piping Material Log (RPML)
showed such a number, and failure to verify it on the material is a viola-
tion of QA Procedures M-4 and H-4 (TTF J-3). Godfrey initiated NCI
No.10,187 and the resolution was to use "as is." The Technical Task
Force observed that an NDE piece mark is only required where there is
a need for tracing to NDE records, specifically radiographs. This case did
not require such traceability and placing the number on the RPML creat-
ed unnecessary cortusion.

52. This concern was not subjected to cross-examination, but its ,

evaluation by the Technical Task Force does not indicate a procedural !

breakdown that might compromise construction quality. Rather, the ,

problem arose from the application of stringent material traceability 1

- procedures in a case where they were not needed.

*

Concern Q-1

53. This concern involves a plate installed on the floor of the decon-
tamination pit with the identifying markings on the underside. It is de-
scribed in 11 11-12, above, in relation to acceptance without an NCI.

,

We find it questionable whether Duke's Procedure H-5 had been violat-
ed since the size, shape and material of the plate assures that it is the
piece intended for the specific place where it was installed. We find no
evidence of substandard workmanship here, other than failure to transfer
the identification number to the exposed side of the plate.

Concern Q-2
'

54. On February 26, 1981, inspector Rockholt observed craft cut-
ting steel angle without first transferring the material identification,

-A-36, to the pieces being cut. Rockholt viewed this as a clear violation
of CP-23 and QA Procedure H-5. An NCI was written but vernally
voided by supervisor Baldwin because material. identification is not re-
quired on nonsafety-related applications (App. Ex. 31, Att. A). The
Technical Task Force scored this case as only a potential violation be-

;. cause "no actual unacceptable installation resulted" (TTF Q-2).
! 55. One purpose of the material identification procedures is to

assure that inferior material is not inadvertently installed in safety-'

related systems which require high-quality materials. We note in Con-
.

cern D 5 (138, above) that A-36 angle without proper marking was'

. used in cable tray supports and that A-36 is the lowest grade material on

:
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site. The record does not show where the angle iron of Concern Q-2 was
actually installed (Rockholt, Tr. 6341). Consequently we Ond that there |
was an actual procedural breakdown in this case which was exacerbated }

- by the verbal voiding of the NCI. !

,
*

Concern Q-3

56. On February 25, 1981, inspector Rockholt observed craft cut-
ting Class B pipe without transferring traceability information. As in

, Concern Q-2, above, Rockholt believed this violated Procedures CP-96
and H-4 (App. Ex. 31, Att. A) and initiated an NCI. The NCI was reject-

, ed by foreman William Deaton (possibly on instructions from supervisor
Baldwin) (Rockholt, Tr. 6338). The Technical Task Force did not con-
sider this a procedural violation because the high-grade (Class B) pipe
was to be used in a nonsafety-related (Class G) application. Rockholt
thought the procedure may have been changed after he wrote the NCI.
The change would have eliminated the need for transferring markings if
the intended use is nonsafety-related (Rockholt, Tr. 6337).

57. Whether or not material traceability procedures were violated |
in this case hinges upon when the instruction was issued to take use of
the pipe into account. The accord is not clear on this point. Here, we are
less concerned with the potential for misuse of inferior material since
the high-grade Class B pipe "would probably be suitable anywhere it was i

used" (Rockholt, Tr. 6337-38).
58. Intervenors did not cross-examine Mr. Rockholt about Con-

cerns Q-2 and Q-3, but the Staff did. In its proposed findings of fact, Pal-
metto is critical of both the verbal voiding of the NCls and of the
Technical Task Force resolutions of these concerns which fault the
inspector for applying QA procedures where the nonsafety use of the
material did not require them (Palm. PFFs 439 and 446). Palmetto's po-
sition has merit. There was no question in the inspector's mind about
the applicability of the procedures (Rockholt, Tr. 6337), and the Task
Force's implied criticism of the inspector is misplaced.

.

Concern E-S (R-5)

59. Inspector Cauthen's concerns included the control of welding
- rods. Duke's Procedure H-3 requires verification of 0ller material tracea- _.

bility prior to acceptance of the weld and that welders have control of
their consumables (App. PPF lila). Cauthen had a general concern
about welders not maintaining close control of their filler material and
the casual discarding of only partially consumed rods. He cites some'

;

i
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specific examples (TTF E-5). Rather than initiate NCis on discarded .

filler material, inspectors were told to "put a red tag on it . . . and turn it
in to the QA ' office" (Cauthen, Tr. 6458). Follow-up, if any, on the
" red-tagged" rods is not clear. Other concerns about uncontrolled weld-
ing rods include the Reep-Jones harassment incident (described at pp.
1521-22, below) and a 1979 incident where a utility foreman refused to
give rods to inspector Childers (TTF R-5). ,

60. The Technical Task Force scores both the Cauthen and Childers -

incidents as actual violations of Procedure H 3 and makes firm recom-
mendations for improved control of filler material. Palmetto impugns
Duke's lack of documentation and corrective action (Palm. PFF 459).

. This Board agrees with the Technical Task Force that craft needs to i

tighten up on the control of wciding rods. This may have already hap- |
pened since Cauthen stated that he had not found any filler material j
lately (Tr. 6463). |

61. The only evidence that points to the use of the wrong filler t

Imaterial by welders was in response to a Board question. A welder may
have both' carbon and stainless filler material in his possession at the ,

same time and inadvertently pull out the wrong kind (Reep, Tr. 8698).
Preventing this possibility is at least es important as the control of dis-
carded rods. Applicants are directed to upgrade their procedures
accordingly.

62. In none of the concerns about materialidentification and tracea-
bility that we heard is there evidence that inferior material might have
been installed. We do find, however, that both QA supersi. don and the
Technical Task Force were inclined to downplay the importance of
procedures designed to assure traceability. For the most part, the inspec-
tors' concerns about lack of support in this area appear justified.

6. Additional Concerns About Weld Quality

63. We direct our attention here to the response of Duke manage-
ment when faulty workmanship was clearly evident. The half dozen
cases that_we discuss in this sectionfepresent but.a tiny fraction of the
many thousands of cases in which welding inspectors have rejected work
at a hold point or originated an NCI or other form which documents a
problem. The cases reviewed here are only those which the inspectors
viewed as sufficiently troublesome to warrant expressing as a concern to
the Technical Task Force or in their testimony to this Board. Further,
we consider only those concerns wnich the Intervenors or StafTincluded
in their proposed findings of fact.
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Concern D-3 i

64. Inspector Bryant found a weld on structural steel of the cable ;

tray system in the auxiliary building that had been made with paint and ,

foicign contaminants in the weld zone and rejectable defects on the root ,

side (Bryant, Tr. 6095). Bryant decided the situation could not be cor-
rected easily in the field, so he wrote an NCI which was approved by i

foreman Ross. Supervisor Davison, a Level lli inspe tor at the time, j
concluded that since the design drawing called for only a partial penetra-

9
tion weld and since the weld exceeded design specifications, no inspec-
tion of the root area was required. The NCI was voided by Davison with-
out a serial number on filing (Bryant, Tr. 6096).

65. Bryant believes there was a violation of QA PL-80 (visual
inspection) (Bryant, Tr. 6098). The Technical Task Force and the Staff
agreed with Davison's evaluation and saw no violation of procedures -
except for verbal voiding of the NCI (TTF D-3, Staff PFF 162). Palmet- t

to is disturbed that the Technical Task Force did not address the " paint
and foseign contaminant" aspect and only " alluded" to the problem of
verbal voiding.

66. Applicants' position is based on the judgment of Level 111
inspectors (originally Davison and later Van Malssen for the Technical
Task Force) that the weld was in excess of design requirements and
therefore defects in the root,were of no consequence. There is no evi-
dence in the record, however, to indicate that either Davison or Van
Malssen ever looked at the weld. They decided the weld was acceptable |
based on what Bryant described as a rejectable condition. In this instance
we find Duke management's attitude toward potential faulty work- ,

manship illaudable. The Task Force did recognize the problem of verbal
voiding of the NCI and we deal with that in the following section.

,

Concern D 9 (R-25)

67. On August 20,1980, inspector Bryant made random inspections
of safety-related piping in the " exterior doghouse." Bryant required one
welder to remove some minor defects and while he waited for this repair __ _ , ___

he watched a second welder working on another j,oint. The second
welder was "not cleaning his. weld of slag before putting the next pass

_ _

on" (Bryant, Tr. 6112). Bryant considered welding over the uncleaned
slag a violation of Procedure L-300 and wrote NCI No. 9264. The resolu- -

tion of this NCI did not satisfy Bryant or his foreman, Ross. "It didn't
really address the fact that they had welded over [the slagl" (Ross, Tr.

'

6724). A second NCI (No. 9266) was then written by Bryant which also
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identified a problem of " weaving too wide." This brought supervisor
Davison to the job site.

68. Davison inspected the weld and, in front of craft, questioned
the source of the slag and the need for originating an NCI in view of the
" insignificance" of the amount of slag (Bryant, Tr. 6114). (The Board
notes that at this time Davison was a Level III irr.pector at Catawba but
no mention is made that he was acting in that capacity on this occasion.)
Bryant and Ross resented the questioning of Bryant's judgment in front ,

of craft (Bryant, Tr. 6116). Ross also commented that, "[t] hey were all
,

kind of snickering a little bit [at Davison] because they knew sta don't
move . . . ." (Tr. 6724).

69. Resolution of the second NCI was to grind back the width of
the weaving and to rework the weld (Bryant, Tr. 6115). The Technical

'E Task Force agreed that there was a violation of L-300 but pointed oui
~

that an unacceptable amount of slag would ultimately have shown on
radiographic testing and been rejected. Excessive weave width was not a
technical inadequacy because this weld was not subject to impact testing. ;

70. The inspector's concern focused on recognition and acceptance '

by management (Davison) that Procedure L-300 had been violated. Ap- ,

phcants fccus on the ultimate acceptability of the weld (App. PFF 102f).
The Staff only mentions the comment by the Technical Task Force
about the inspector's ability (Staff PFF 220). Palmetto avows that this

' incident reflects Davison's disrespect for his inspectors and deferral to
the cost and scheduling interests of Construction (Palm. PFF 325).
There is nothing in the record to support any relationship to cost and
scheduling considerations.

71. This Board finds that Davison, as a Level Ill inspector, was
qualified to make the judgment that the slag and wide weaving were in-
significant problems. Nevertheless, his attitude toward faulty work.
manship was, in this case, not conducive to the production of high-
quality welds.

Concern D-31

~ ~ 72. This concern 7ss~n6t's6bject to any cross-examination, but the
-

Technical Task Force found an actual violation of Procedure Q-1. The
Staft's finding (PFF 161) reads as follows: "In this .ase, the inspector,
Mr. Bryant, another inspector and his supervisor detected a bad ' root
pass,' but Mr. Baldwin found it to be adequate and invalidated the NCI.
The weld was corrected and the repair documented, although the record
is not clear exactly how this came about."
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73. The Staff cites Concern D-31 as an example of verbal voiding
of NCis (PFF 159), but the vc.iding is apparently documented on NCI !

,)
!No.13,028 (not introduced as an exhibit). The evidence is not suflicient
'

;t for us to make a finding relative to Duke management's attitude toward
the bad root pasc, other than to note that it was repaired.

!..

Concern D-20 (R-44) ;
6

74. In May of 1981, inspector Bryant was called to inspect a weld i
Iwhich attached an iron clip to a structural beam. The welder had not ad-

hered to the design drawing and had welded a part of the clip to the
- flange of the beam. Welding across the flange of a beam is not permitted
by Construction Procedure CP-22 unless Design provides special author-
ization (Bryant, Tr. 612El. Since no special authorization had been
provided in this case, Construction initiated a Problem Resolution Form
CP-22A No. 6 (TTF D-20 Attachment) which documents that the weld
was ground out and the flange repaired. t

75. Although the CP-22A states that, "[p}er Des;gn Engineering I
conversation, wcld repair is acceptable . . . ," foreman Ross was dissatis-
fled because no signature of a responsible individual in Desi n was re-

,.

quired (Ross, Tr. o968). Ross believed that Form R-3A, normally used'

when Design approval is needed, would have been the proper form.
Form R-3A is also used for deviations from design drawings rather than
a Q-1 A (NCI) (Ross, Tr. 6731).

76. The Technical Task Force found that this situation was handled
properly (TTF D-20, R-44). Bryant and Ross believed there was a viola-
tion of CP 22 when the weld was first made and that the Task Force
should have acknowledged this (Bryant, Tr. 6129 and Ross, Tr. 6968).
They were satisfied with the repair, but disagreed that an authorizing
signature by Design was not needed (Ross, Tr. 6969). The Staff citm
this concern only in reference to the disagreement between Bryant ano
the Technical Task Force (PFFs 218, 219).

77. Intervenors interpret this event as ind cative of Duke's "disre-
spect for the separation of design from coastruction functions, and

- second, the common disrespect for the perforraance of the quality con-
trol inspection effort." PFF 362. We find no basis at all for such an
interpretation. Although the least burdensome correc+ ion -form
(CP-22A) was selected for use, Construction sought the verbal guidance
of Design before implementing the repair. Further, neither Bryant nor
Ross alludes to any disrespect for the quality control etfort. Their con-
cerns in this case were confined to the Technical Task Force scoring of
criteria violated as "none" and the verbal vs. 'vritten approval of Design.

'
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78. We find nothing wrong with Duke's attitude and actions in this
case. QA inspectors were called in at appropriate times and were satisfied
with what was done and the final condition. Design was consulted about
removal of the weld and repair of the beam using established
procedures. Use of Form CP-22A, which does not require a signature
from Design, accomplished the same result as would have happened if
an R-3A or NCI had been initiated.

!

Concern E-3 '

79. While in the lower part of the reactor building, inspector Cau-
then noticed a grinder in a 4-incti stainless steel pipe which had been ,

fitted with tack welds (Cauthen, Tr. 6441-44). This was a Class E or F !

(nonsafety-related) system which did not require a fit-up inspection
(Cauthen, Tr. 6443). The welding had been done without a purge and
the inside did not look good, so Cauthen instructed the welder to " cut it
out and refit it and call me back." (Cauthen, Tr. 6441.)

80. Cauthen believed this was a violation of L-200 (Tr. 6444) but !

did not initiate an NCI because it was craft foreman Ed McKenzie's :

crew and "they would have cut them out before I got back with an NCI
anyway." (App. Ex. 32, Att. A-3.) The Technical Task Force observed
that purging to prevent oxide formation is only required if the inside of
the pipe is not accessible. If accessible, as here, the oxide can be ground I

away. Thus, an NCI would not have oeen appropriate. No technical inad-
equacy exists since the fit was removed and rewelded (TTF E-3).

81. In this case there was no specific contact with QA or craft
management. There was, however, Cauthen's beli:f that Ed McKenzie's
crew would correct the faulty work before he could obtain a red tag for
it. Cauthen denied any aspect of game playing with McKenzie's crew
(Tr. 6553). In response to : Board question on his relationship to weld-
ing crews other than McKenzie's, Cauthen replied, "li}f I had prob! ems
with them, I'd go to the foreman, and it wouldn't take him but a minute
and he would be down on that fitter. If I had problems, he would
straighten it out" (Tr. 6554).

82. Palmetto thinks McKenzie and'his crew mientionally~ circum - ~'

vented quality assurance procedures for documentation of nonconform-
ing conditions (PFF 492). Concern E-3 shows no such attitude. Cauthen

. made no effort to write an NCI and the Technical Task Force found that
one would not have been approntiate. Rather, Cauthen asked craft to ,

cut out the fit and remake it. Th.c was done although the Technical Task
Force later found that such action was not necessary under the
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circumstances. We find no evidence here that Duke management's atti- |
tude and actions were inappropriate. Further, Cauthen's comments
about craft foremen other than McKenzie indicate a very positive atti-
tude toward correcting faulty work.

83. In his prefiled testimony, inspector Cauthen identified four inci-
dents which gave rise to his concerns about welds in the plant (App. Ex.
32, at 4). Two of these (welds receiving only final visual checks and his
discovery of some defects on M-41 inspections) are discussed at p.1512, j
below. The other two involve welder qualifications and are discussed !

here.
84. Cauthen learned that a particular welder had made a large

number of bad welds on a Class C system in the Auxiliary Building. He
assumed the defects were caused by bad root passes and were found by
random radiographic testing since they would have otherwise been
caught immediately by the " adequate" visual inspections (Cauthen, Tr.
6530-31, 6544). The welder was fired for doing the bad work and the
welds were repaired.

85. We find nothing awry with Duke's handling of this matter. The
bad welds were apparently found by a redundant inspection system, the
welder was fired and the welds were repaired.

86. Cauthen observed another welder "having a lot of trouble on
his root passes" and questioned that he was qualified for a stainless steel
certificate (App. Ex. 32, at 4). Cauthen " stayed right with him" and two
co-welders helped him do the weld correctly (Cauthen, Tr. 6532). Cau-
then doubted that the welder's supervisor was aware of the problem and
was uncertain whether he had told QA supervision about it. Cauthen ad-
vised the welder to practice (id.).

87. This concern is of little relevance to this case. Perhaps the
welder should not have been certified, but we cannot make such a find-
ing on Mr. Cauthen's opinion alone. Neither can we speculate about
what Duke might have done if the inspector had reported his concern to
management.

~~ 7.~Did Duke Management Discourage the Detection and --

Documentation ofSubstandard Workmanship?

88. Our consideration of whether Duke deliberately avoided recog-
nition of substandard welding focuses particularly on the verbal voiding
of NCis. This practice was probed extensively in cross-examination and
there is substantial evidence about the circumstances for some cases.
Palmetto would have us conclude that, "the practice of ' verbal voiding'
of NCis is simply the clearest example of a pervasive circumvention by
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quality assurance management of the critical documentation require-
ments reflected in the specific provisions of Duke's own quality assur- |

ance program . . ." (Palm. PFF 57). Before turning to the evidence un-
derlying our contrary finding, we discuss the purpose of the Q 1 proce-

'
dure and how it was used at Catawba.

89. As we describe above in 111.B.7-I.B.10, Duke has several QA
procedures that are intended to assure compliance with 10 C.F.R. Part
50, Appendix B. These include:

' Hold Points - The inspector must be satisfied
with a craftsman's work before
he signs off.

Process Control - The inspection report itself pro-
vides the means to document a
repair.

Deficiency Report Form - R-2 A is used to document
minor discrepancies where techni- |
cal personnel in Construction
prescribe the corrective action
but QA must approve the cor-
rected work.

Nonconforming item Report - Q 1 A or NCI is used when the
discrepancy is more significant
and not readily handled by one

,

of the above methods.

(Grier, App. Ex. 2, at 18-20; Davison, App. Ex.14, at 23.)
The Q-1 procedure is to be used when a discrepancy:

(i) requires design evaluation,
(ii) represents a manufacturing deficiency,
(iii) requires extensive rework,
(iv) represents a bypass of the inspection hold point, or
(v) is discovered during c.her_than a. preplanned activity.

Id. During construction, thousands of variation notices and other proc-
ess control forms have been issued, more than 17,000 R-2As have been
written, and more than 17,000 NCis have been initiated (Van Doorn,
Tr.9777-79).

90. Palmetto asserts that Q-1 is "[t]he primary cuality assurance
procedure used by quality control inspectors at the Catawba facility in
the performance of their inspection duties . . ." and that "the Q-1 proce-
dure is the primary ' measure' and ' procedure' established for use at
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' Catawba and employed in practice to meet 110 C.F.R. Part 50, Appendix
B, QA Criterion XVl" (PFF 43). Applicants disagree, pointing to the
eight volumes of QA procedures in evidence and the other methods of
resolving nonconformances described above (App. Reply to Intervenors
and StafT PFF at 50-51). We concur with Applicants.

91. We adopt the Staff's explanation of " verbal voiding" which is
to " turn back' the partially completed form with an oral explanation,
rather than a written one, and not placing the Q-1 A form in the QA
vault" (PFF 148).

92. "In verbal voiding, the real issue is documentation, rather than '

whether the discrepancy involved is a valid one or not. Since under
Duke's Procedure Q-1, a Q-1 A or NCI cannot be disposed of once it is
serialized, the legitimacy of verbal voiding hinges upon whether the
NCI was serialized, or whether improper efforts were made to prevent (

' serialization of NCIs" (Staff PFF 149). Thus, there are two questions
about verbal voiding for us to resolve: (i) is it a violation of the Q-1
Procedure? and (ii) has it been used deliberately to circumvent a docu-

- mentation requirement?
93. The cardinal point relative to the Q-1 procedure is whether or

'
not it was proper for unserialized NCIs to be ruled invalid and not for-
warded to technically responsible reviewers for resolution or for preser-
vation in the " vault." Palmetto introduced the Q-1 procedure and its
successive revisions into the record as Exhibit 59. We note several
changes in this procedure during the construct:on period of Catawba.

' 94. In 1975, when construction began, Revision 11 was in place. It
states (section 4.1) that a " person discovering a nonconforming item
. . . shall initiate Form Q-1 A . . . , obtain a serial number and have the
Q-1 A entered on the Status Log Sheet . . . . The report shall then be
reviewed for completeness and correctness by the responsible Senior

!

Engineer . . . who shall sign the report, mark initial distribution, and
submit it to the Project Quality Assurance Staff for assignment of resolu-

'

tion responsibility" (Palm. Ex. 59). This revision makes no mention of
reviewing NCis to determine their validity.

95. Revision.12, issued in June of 1978, contained substantial
~ changes,-including a much-revised Form Q-1 A. " Specific Instructions"-._.___,.m.

for completing each space on the form were given in section 5. Instruc-
tion 5.1 states that the person discovering the nonconforming item shall
complete spaces I through 11. No mention is made of obtaining a serial
number.

The instruction for Space 15 reads:

The Senior QA Ensineer shall review the information recorded for clarity,
completeness, and proper content and shall sign and date to indicate his acceptance.

r

?
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If a report is determined to be nonvalid. it shall be Gled and no further action taken.
He shall forward each vahd report to a Document Centroller.

The instruction for Space 16 reads:

A sequential serial number assigned by Document Control shall be recorded on
Form Q.1A.

,

We find it clear that Revision 12 (1978) provided for the Senior QA '

Engineer to determine whether an NCI was valid or not and to " file" it
if he found it invalid. Only valid NCIs were to be forwarded to the Docu-
ment Controller and the serial number was assigned by Document Con-
trol after they were received from the Senior QA Engineer. I

96. Revision 13, issued in May 1980, did not change the instruc- |
tions relating to numbering or validity. However, Revision 14, issued in
January of 1981, added a sentence to the first instruction in section 5.1 *

which read:
|

The serial number, block 16, may be completed at this time. [

The Revision 12 language for blocks 15 and 16 was not changed.
;

97. Revision 15, issued in April of 1981, made minor modifications '

to the Q-1 A form, including deletion of the numbers on the blocks
(e.g., "16" for the Serial No. space). Related adjustments in the text re-
sulted in Instruction 5.1.lb reading: " Serial No - This block may be.

completed at this time." A significant revision was made in the initial
rev;ew of the NCIs. The prior instruction for the Senior QA Engineer at
Space 15 was now assigned to the Project QA Engineer under Instruction
5.1.4. Sequential serial numbering by Document Contiol was retained
under Instruction 5.1.5. Significantly, Instruction 5.1.2 was added ahead
of these steps and reads:

The Senior Engineer shall complete the fo!'owing steps:

6. Review the information recorded for clarity, completeness, and vahdity.
bsve needed corrections or additions made by.the originator; and sign and
date for " Technical Review." If a report is determined to be nonvahd. this
shall be explained in the description of item space . . The report shall be
forwarded to the Project QA Engineer for review.

Revision 16 Oanuary 1982) and 17 (June 1982) did not significantly
alter the parts we focus on. In section 5.1.2 the words " appropriate indi-
vidual" replaced " Senior Engineer."
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98. Revision 18, issued on March 11,1983, reflected recommenda-
tions of the Technical Task Force. Specific Instruction 5.1.6 clearly

"
states that, "[tlhe originator shall obtain a sequential serial number .
and there is no longer mention of the Project QA Engineer forwarding
valid reports to Document Control for assignment of a number. Instruc-
tion 5.1.7c states that:

If a report is determined unnecessary the reason shall be explained on the report
and a copy provided to the originator (by an individual designated by the Project
QA Managerl . ..The repor. sha*i be filed and no further action under this procc-
dure is needed.

99. How this portion of the Q-1 procedure was followed at Catawba
is described by the Staff (PFF 151, 152) and we adopt parts of its find-
ings with modifications. L.R. Davison was QC Senior Engineer from
1974 until February 1981, and was responsible for the initial determina-
tion of the validity of NCis initiated by the QC group. The vast majority
of these had serial numbers when he received them for review.
(Davison, App. Ex.14, at 26-28; Davison, Tr. 4830.) If a serial number
had been assigned and he determined the NCI to be nonvalid, he would
either explain on the form why it was not valid on sign it and send it on
to QA with a note to assign it to him for resolution because he knew
what the resolution should be (Davison, Tr. 4955). If the Q-1 A form
did not have a serial number and Davison determined that the matter
was not appropriate for an NCI, "then that piece of paper was not kept."
(Id.) When Davison left the site in February 1981, for a job at corporate
headquarters, C.R. Baldwin took over the technical review function and
handled NCIs in like manner (Baldwin, Tr. 4458-59).

100. On April 27, 1981, supervisor Baldwin instructed the QC
inspectors to avoid Q-1 As as much as possible and not to get a serial
number before he reviewed the NCI (Ross, Tr. 6745). Foreman Ross,
who kept notes on events that concerned him and his crew, testined that {
most of the verbal voiding occurred in a short period of time following
Baldwin's instruction. The practice ceased when Revision 18 to the Q-1
procedure was implemented (Tr. 6984). __

101. We find that Baldwin's instruction to "see me" before serializ-
ing an NCI foreclosed the originator's option stated in the Q 1 procedure

. _

.that he "may" p the number We address the significance of this
foreclosure below. After Revision 15 was issued in April 1981, a more
apparent violation of the Q-1 procedure occurred when proposed NCis
were discarded by Baldwin rather than being forwarded to the project
QA engineer for review and filing. Applicants sidestep this feature in
their Reply to Proposed Findings of Fact . . . of Intervenors (at 55). We
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turn now to the question of whether the verbal voiding was used with an
intent of circumventing documentation requirements. !

102. Baldwin's instruction of April 27, 1981 follows close on the
heels of NRC Inspection Report 81-02 transmitted to Duke on April 10,
1981 (Staff Ex. 7, Att. 25). An NRC inspection team had noted the >

large number of NCIs then being written (nearly 300 per month) and
,

stated: |

The subjects covered by these NCis ranged from relatively minor documen stion
problems through major problems with safety-related hardware. This large volume
of all types of problems being handled in the same manner was pointed out to licen-
see management as a possible contributor to the reason why generic items and/or
trends were apparently going unnoticed.

Ud. at 21; Tr. 9848.) We find Baldwin's instruction of April 27,1981 to j
be one of Duke's reactions to this inspection report. j

103. If verbal voiding was used intentionally to reduce the volume ;

of NCIs then being generated, then the percentage of NCis originated !
which were discarded by verbal voiding would need to be substantial.
This Board extensively probed whether there had been such a
relationship. Mr. Davison, as the QC senior engineer from 1974 until
February 1981, was the individual in a position to accomplish most of
the verbal voiding (Staff PFF 151). Davison estimated that during this
time he verbally voided no more than twenty NCIs a year (Tr. 4956).
This would be on the order of 1% of those originated. Individual inspec-
tors confirmed that verbal voiding was not widespread. Rockholt estimat-
ed thirty to thirty-five of his NCIs were voided over a six-year period.
"A drop in the bucket" (Tr. 6365-66). Bryant estimated 5 out of 200 in
a six year period (Tr. 6162). Several inspectors said they had not had
any NCIs verbally voided. Cauthen (Tr. 6560-61), Jackson (Tr. 8916),
Burr (Tr. 5894), Crisp (Tr. 8402), Deaton (Tr. 5823).

104. Palmetto proposes that we find the record inadequate to know
how extensive the voiding of NCis was beyond the welding field (PFF
60). Mr. McAfee is cited as an example of a person in the electrical disci-
pline who was discouraged frcm documenting deficiencies on NC!s (id.
and PFF 73). We make no such finding. Davison's estimate of twenty
verbally voided NCIs a year included all disciplines - not just welding
(Davison, Tr. 4963). That estimate is consistent with the testimony of
the welding inspectors we heard.

105. We find that verbal voiding was infrequent and experienced by
only a few inspectors. So few NCIs were handled in this manner in rela-
tion to the number originated that it could not have served to conceal
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faulty workmanship or significantly diminish the number of noncon-
formances that were documented.

!106. We heard tr,stimony about nine concerns of the welding inspec-
tors thet involved verbal voiding. Seven of these were submitted by i

IBryant and two by Rockholt.

L

Concern D-3

107. This concern of inspector Bryant is described in 164 above. I

Davison verbally voided the NCI concerned with foreign material in the
veld zone and defects on the root side because he concluded that the
weld exceeded design specifications. The Technical Task Force support-
ed Davison's decision that the NCI was invalid, but criticized his discard-
ing the NCI instead of seeing that it was properly filed (TTF D-3). Pal-
metto is critical of the Technical Task Force for not investigating the full
extent of Davison's verbal voiding (PFF 289). This Board concurs that a
questionable weld of this type should have been documented. We also
agree with Palmetto that the Technical Task Force should have looked
into Davison's verbal voiding practices. In any event, the Board and par-

'

ties have done so.

Concern D-5

108. This concern of inspector Bryant is described in 138, above. It
involves angle iron with no material identification. Davison decided to
let craft mark the material rather than processing the NCI. We see this
case as an example of situations that could well have been resolved
short of the Q-1 procedure. Once initiated, the NCI should have been
properly filed.

Concern D-7

109. Inspector Bryant found that a process control form (M 49A)
- - - - - - -

had identification numbers for two welders, but the welders had not put
~ ~ ^ ' ~

their stencils on the welds. Bryant recognized that this violated proce-
dures that called for welders to identify their welds. Before writing an
NCI, Bryant conferred with supervisor Baldwin, who contacted QA
Technical Support. A decision was made to either strike the welder iden-
tification on the M 49A, or to have the welders put their stencil numbers
on the work (TTF D-7). No NCI was to be written. Bryant was dissatis-
fied with the solution because he thought positive identification of the

i
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;

welders could not be made and procedure violations had occurred that '

should be documented with an NCI (Bryant, Tr. 6109-10). The Techni- |
ical Task Force thought the situation could have been handled by Bryant

simply contacting the craft foreman or using Procedure R-2. Palmetto as-
serts that "[t}his incident reflects significant failures ofimplementation
of the Quality As;urance Progra at Catawba." There is nothing in the

,

record to support such an assertion.
,

110. In the D-7 case, Bryant was thwarted from writing an NCI but j
the resolution was still made by QA technical support. The missing part !

is documentation, but in view of the type of nonconformance, we find
no evidence ofintent to avoid documentation.

|
Concern D-12 (R-29) |

111. On September 5,1980, supervisor Baldwin verbally voided an
NCI written by inspector Bryant about the absence of a welder's stencil
mark on a temporary weld. There was no cross-examination about this |
concern and Intervenors do not offer a proposed finding about it. The ;

Technical Task Force supported Baldwin's decision that the NCI was in- '

valid because Procedure M-4 specifies only that a welder initial the M-4J
form for temporary welds. They were, however, critical of Baldwin's dis-
carding the NCI and specifically recorrmended a requirement that NCis
be assigned a number before submistion for technical review (TTF
D-12, R-29).

112. The StafTs finding was that the temporary weld did not require
a stencil mark (PFF 162). We find the Task Force evaluation and the
Applicants' version (PFF 120a) obtuse. Bryant points to Procedure I-1
which requires a welder to identify his welds. Albeit, this is another case
which scarcely warranted use of the Q-1 procedure. We note that this
incident occurred some six months before NRC advised Duke about the
overuse of NCis.

1

Concern D-18 '

_ - - - - - - -.- - - - - - .

_113. On April 2,1981, inspector Bryant made a final visual inspec-
tion on small valves being attached to sockets with fillet welds. The proc-
ess contr a nerm (M-4A) called for a 0.205 fillet but, because of the size
and shape of the valve, only a 0.171 fillet could be attained. Bryant
wrote an NCI but Baldwin discarded it and directed Bryant to let techni-
cal support correct the problem (Bryant, Tr. 6123). The Staff simply
notes that a valid but correctable weld size problem was identified (PFF
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162). The Technical Task Force recognized an actual violation of Proce-
dure M-4A, supported Baldwin's decision to refer the problem to techni- !

'

cal support, and emphasized the need for technical support to research I

possible associated deficiencies and document their findings. The Task j
Force classified this incident as a " potential" technical inadequacy and
recommended follow-up to assure the welds in question are properly
sized (TTF D 18). Palmetto condemns the verbal voiding, assumes
there was a judgment to accept the smaller-sized weld, and, without
explanation, finds the observations of the Task Force " incredible."
(PFF 347 [ sic), at 193.)

114. We find nothing in the record as to whether Bryant ever
referred this discrepancy to technical support, or what their decision was
if he did. The Staff should verify that Duke followed through on the
recommendations of their Technical Task Force that the welds were in-
vestigated to assure their size is proper. In contrast to Palmetto, we find
the observations of the Task Force quite credible, but this is clearly a sit-
untion where an NCI was justified and the verbal voiding was especially

' improper. We note that it occurred very soon after the NRC team in-
spection and exit interview (Staff Ex. 7, Att. 25).

Concern D-23 (R-50)

115. On June 18, 1981, inspector Bryant observed that a weld on a
steam generator blowdown tank was welded downhill. On Duke projects !

'
only uphill welding is specified and welders receive qualification only for
the uphill direction. Thus, downhill welding is prohibited (TTF D 23). +

Bryant wanted to issue an NCI, but the craft foreman told him that su- |

pervisor Baldwin had approved craft repair of the weld rather than an i

NCI. Ross contacted Baldwin 'and confirmed that this was Baldwin's
decision. Bryant testified that Baldwin " allowed the craft to overweld .

over top of previous weld" (Tr. 6135), but Ross was not positive this
had happened because welding over top is not proper (Tr. 6735).

116. The Technical Task Force classified this incident as a potential
violation of Procedures L 200 and L-300, and observed that downhill

~ welding is prohibited on Duke projects. They also stated that "[tlhe prac------ - - - . _ _ _

tice of not initiating proper nptification (Q-1, R-2) of an obvious viola-
tion of the welding program is not acceptable" (TFF D-23, R-50). Their .

recommendations included: " Assure welds in question have passed !"

the required inspections." After the Task Force review, Ross was as- |
signed to investigate the final weld. It was welded uphill, but Ross could j

not determine whether it was a new weld or welded over the original ;

(Ross, Tr. 6736-37).' The NRC Senior Resident Inspector, Mr. Van |
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Doorn, investigated the inspector's concerns after the Technical Task
Force finished. Van Doorn classified the downhill welding as a code vio-
lation (Staff Ex. 7, at 42)." The Staff explains that the nonconformance
was not the weld but the qualifications of the welder, and accepting the
weld without documenting the problem was clearly inadequate corrective
action (PFF 175). In response to questioning by Mr. Richard Wilson of
the State of South Carolina, Ross testified that properly applied, a down-
hill weld should be as strong u an uphill weld (Tr. 6976-77).

117. Palmetto terms tius incidence of verbal voiding "a clear subver- ;

sion of Quality Assurance criteria for Quality Control inspections and
the documentation of nonconforming items" (PFF 384). Applicants i

admit that this deviation from procedures should have been documented !
under Q-1 or R 2, but point out that the incident did not involve a
technical deficiency. (App. Reply to PFF of Intervenor at 159.) This
Board views Baldwin's improper verbal voiding as an inept effort to j
reduce the number of NCis processed.

,

118. Our paramount concern about this incident is Ross' perception I

that Baldwin favored craft over QC. In response to cross-examination by ;

the Staff, Ross states: 3

,

if leraft) felt hke the inspector was wrong. they would contact me. If they felt hke
the inspector was right. they would contact Charles (Baldwin) because they knew ifI
felt hke the inspector was right. I was going to back him up. And they knew Charles
had more of a tendency to go along with what they wanted to do. . | Alt that par-
ticular time [that) was pretty much common practice. It got to be a big head
sche .

Tr.6958.

Concern D-25

119. Inspector Bryant was dissatisfied with certain hanger welds be-
cause of excessive undercut, trapped slag, base metal encroachment and
arc strikes. Under the applicable procedure, L-80, inspectors normally
pointed out such defects to craft and they were corrected. In this case
craft's attempt to make the correction under L 80 had been rejected
three times by the inspector. On this fourth inspection Bryant wrote an
NCI. Supervisor Baldwin verbally voided the NCI because the weld
could "be corrected on the spot" under L-80 (Bryant, Tr. 6140). Subse-
quently another inspector approved the weld but later the weld in ques-

15 0 C.F.R. i 50.55a specaries .ertain codes. such as those developed by the American society of Me-1

chanecal Engineers. which apply to es.er cooled nuclear power facihtees
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tion was removed, rendering moot any question of technical inadequacy
(App. PFF 103g).

i
120. The StafT and the Technical Task Force conclude that an NCI '

was not appropriate for this situation (Staff PFF 218). We adopt the
Staffs finding. Palmetto's allotted time for cross-examination of Bryant i

;

expired without questioning on this particular concern (Tr. 6136). They
Ido, however, propose the finding of a particular welder repetitively per-
Iforming rejectable work (PFF 393). We do not disagree. Of greater

weight here is the persistence of the QC inspector in assuring that the
final product was acceptable.

121. Q-2 and Q-3 are concerns ofinspector Rockholt about the trace-
ability of material. We describe them above in 1154-56. Q-2 involved a
proposed NCI on angle iron which was verbally voided by Baldwin. Q-3
involved an NCI on high-grade pipe which was voided by foreman
Deaton, possibly on instructions from Baldwin. Both of these cases
could have been resolved short of using Procedure Q-1. Nevertheless,
supervision chose to discard the NCIs rather than preserve some docu-
mentation of the potential procedural violations. We find this behavior
unsatisfactory but see no deliberate attempt to degrade the QC program.

122. Verbal voiding, discussed above in relation to nine of the
concerns, is but one means of avoiding the processing of an NCI. Many
of the concerns described in 116-16, above, involved instructions from
Baldwin not to write an NCI (D-22, D-24, Q-1, R-58) or to sign off on a
hold point (D-30, D-28, V-2). We see no difference between verbal
voiding of an NCI (where the form is discarded prior to serializing) and
an' instruction not to write one in the first place. In addition to the
inspector concerns just described, we consider three others as possible
evidence of discouraging the detection and documentation of substand-
ard workmanship.

'

Concern C-2

123. In August 1981, inspector Burr discovered that a repair on
piping involved welding on base metal outside of the original weld area.

-- Such repair requires special procedures to control cleanliness and also a
liquid penetrant test. This had not been done. Burr tried for three weeks
to convince QC supervision that a procedure violation was involved.
Finally he was allowed to write NCI No.12,459 (TTF C 2). A second

~

procedural violation occurred when craft removed the Q-1B tag premai
turely and began further work on the pipe.

124. Mr. Burr was not cross-examined on this concern, but it is a
part of his prefiled testimony (App. Ex. 29, Att. A-2). It is also included
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in the prefiled testimony of Staff witness Van Doorn since it later
' became the subject of an NRC violation (Staff Ex. 7, at 43).

,

125. Applicants point out that radiographic examination showed that
the weld was sound so the base metal must have been sufficiently clean.
Further, they revised Procedure F-9 to describe base metal repairs more

,

clearly (App. PFF 99t). Be that as it may, we focus here on evidence
that the documentation of substandard work was discouraged. Applicants !
offer no explanation as to why Mr. Burr had to press this issue for threc ;

weeks before he was allowed to write the NCI or, for that matter, why ;

he needed permission at all. We find that Burr was indeed discouraged
from documenting this procedural violation.

Concern D-4 (R-6)

.126. Inspector Bryant could not verify the throat dimension of an at- -

tachment weld and wrote NCI No. 7514. Bryant attached a note to the
NCI pointing out that the welding symbol on the drawing was incorrect
for the partial penetration weld called for. Davison made Bryant remove .

the note before he would approve the Q-1 A form. Ross interceded and
Davison rewrote the NCI for Bryant to sign. Ross felt Davison should
have allowed Bryant to leave his note attached to the NCI the first time
and was concerned about Davison trying to discourage Bryant from writ-
ing NCis by requiring extra informatior) and sketches (TTF D-4, R-6).
Resolution of the inadequacy was not by repair of the weld, but by cor-
recting the design drawings.

127. There was no cross-examination on this particular concern and
Intervenors make no proposed finding on it. The Staff, however, in-
ciudes it in its proposed findings (PFFs 135,136, and 159). perhaps be-
cause the weld symbol problem had been picked up during a routine
NRC inspection and Violation 80-16-01 issued. This violation was be-
cause the weld symbol did not meet Code requirements.

-128. The Technical Task Force noted there was an actual violation
of AWS A2.4, that Procedure R-3 provides a mechanism for cortceting
drawings, and that the symbol had been corrected on the drawings. We

~^-

obscrie that Ross' iiriginalTiote about Bryant's difliculty with Davison
- ~

on the weld symbol is dated January 18,1980 and that Duke's response
to NRC Deficiency No. 80-16-01 is dated September 9,1980 (Staff Ex.
7, Att. 30).

129. We find that there was an attempt to discourage identification
of the weld symbol problem on NCI No. 7514. There is nothing in the
record to explain why Davison wanted to do this.
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Concern E-3 |

130. This concern of inspector Cauthen is described above in 179.
Rather than initiate an NCl, Cauthen had a welder in McKenzie's crew '

replace a weld made without a purge because "they would have cut ;

them out before I got back with an NCI anyway." As we stated in 179, -

we find no evidence here that craft was attempting to discourage the f
writing of NCis or, as Palmetto would have it, intentionally circumvent- )

ing procedures for documentation of nonconforming conditions (PFF
492).

131. Of the twenty concerns we review above for evidence of dis-
couraging the initiation of NCis, we find five cases (Concerns D-18,
D-23, C-2, D-4 and D-30) where a good reason for questioning the

_

need for using the Q 1 procedure is wanting. Two of these (C-2 and
D-4) were significant enough to be cited as NRC violations. Most of the
others should have been documented, but not necessarily as NCis.

132. Although good reasons were not evident for not allowing NCis ,

in these five cases this does not demonstrate that Duke management
was attempting to circumvent the QA program. The Technical Task
Force made a reasonable effort to have the welding inspectors write
down all of their concerns (see 11.A.26, above) and, except for the few
late additions included in their prefiled testimony (e.g., App. Ex. 32, at
3), we are persuaded that they did so. These five cases were among the ,

concerns given priority attention by Intervenors and the Staff during the ,

hearing. We doubt that there were other cases of equal or greater signifi-
cance in the welding area which were not brought to our attention.

'
Further, the inspectors themselves considened verbal voiding to be "a
drop in the bucket" in relation to the more than 17,000 NCis written at
Catawba as of the time of hearig (See 1189,103,104, above.)

133. While we disagree with Intervenors' position that Duke inten-
tionally suppressed NCIs in order to circumvent documentation of faulty .

!
workmanship, discouraging the initiation of NCis, for whatever reason,
was disheartening to the inspectors who were personally involved.
However, this appeared to have little or no effect on how these inspec-
tors subsequently did their job. (See, for example, Concern C-2 de- - - -

scribed above in 1 123 where Burr persisted for three weeks in order to
have an NCI processed).

134. We agree with the StafT that verbal voiding was a prominent
inspector concern mainly after mid-1981 when Duke tried to restrict use
of NCis to matters truly requiring engineering evaluation (PFF 155).

135. Duke managernent recognized that some of the discrepancies
then being written as NCis could be handled adequately by use of the
R-2 procedure or process control (Grier, Tr. 2583; Owen, Tr. 2584).
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The R-2 procedure had been little used by the welding inspectors and
foreman Ross believed that R-2 was not an applicable procedure because
it was not specifically listed in the QC process control procedures, as was
Q-1 (Ross, Tr. 6952). Ross continued to resist the use of R-2 until it
was finally written into their procedures in 1982 (Ross, Tr. 6952-53).''
For the twelve-month period beginning August 1982, use of the R-2
procedure in welding at Catawba resulted in a 45% reduction in the
number of NCIs (App. PFF 396). ;

136. Palmetto would have us believe that Duke's suggestions to '

inspectors that they " avoid Q-1 As as much as possible" and " ease off i

on the craft" - has the improper and unlawful efTect of discouraging i
the documentation of deficiencies of Q-1As (PFF 62). Palmetto bases |
its assertion on the testimony of inspector Burr (App. Ex. 29, at 3). We j
reject Palmetto's interpretation and adopt the Applicants' position that: j

i

Palmetto's proposed fincirigs would have us confuse Applicants' clTorts to reduce !
the number of NCIs by handling the deficiencies in accordance with other |
procedures. with some inappropriate effort to simply reduce the number of docu-
mented deficiencies.

(App. Reply to Proposed Findings . of Intervenors at 53 n.12.) The
ar. parent misunderstanding between Burr and his supervisor Stanley
Ledford in respect to " ease off on craft" is discussed below in 1 C.19.

8. Were Construction Deficiencies Adequately Repaired?

137. The technical concerns submitted by the welding inspectors
were reviewed by the Technical Task Force for " technical inadequa-
cies." They found none that they considered " actual" inadequacies, but
twenty-four were considered to be " potential" inadequacies and, as
necessary, were evaluated further by the rppropriate Duke organizations
(App. Ex. I1, at 10,13).

138. The NRC Resident Inspector at Catawba, Mr. Van Doorn, also
conducted an in depth review of all the technical concerns, the task

- -force evaluations, and management corrective actions. Further, Mr. Van
Doorn reviewed all of the NCis processed for Catawba in the 1981-83
period (Staff PFF 134). We place substantial weight on Van Doorn's
evaluations cnd excerpt much of the Staffs Proposed Find.'ngs 135 and
136 in our findings below.

16 Ross viewed his resistance to use of the R.2 procedure as a major source orconfhet with his supervi-
sor Allum (Rcss, Tr.6953-54).
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139. The mon significant concerns from a technical perspective
were those which.directly or' indirectly involved Code or NRC
violations. The Code violations were as follows:

(1) Concern K-2. Inspector Irby found pitting and poor surface
finish on a number of plates for the containment dome of Unit
2. This was believed to be a manufacturing defect. NCI No.
9092 was written, but the problem was originally judged insig-
nificant by design without looking at the defects. The plates
were installed without satisfactory resolution of the NCI and it
remained outstanding for over 1% years (TTF K-2). While the
Duke evaluation showed that Code requirernents had been
violated, it also showed that the plates would serve their in-
tended function (Staff PPF 135(1)). The NCI was finally re-
solved by making a large number of repairs on the plates. Irby
was not called to testify and Intervenors comment on this con-
cern only in association with lamination of the containment
plates (Supplement to PFF at 12-13). Van Doorn concluded
that Duke's actions were adequate to address the issue. (Staff
Ex. 7, at 42-43). We find this incident disturbing. The evidence
indicates that substandard material shipped by the vendor was
accepted by Duke. Design approved the deficiency without
looking at the plate, and the plate was installed without the pit- !

iting being corrected. ]rby's written concern and intervention
by the Technical Task Force were needed to force corrective
action after 1% years. We find it strange that the Staff passes ,

over this situation so lightly and that Intervenors have no com-
ment about it. |

(2) Concern D-23 (R-50). This incident of downhill welding is de. r

scribed above in 1115. The Code violation related to lack of I

qualification of the welder rather than to the quality of the
weld.

(3) Concern D-4 (R-6), which involved a note on an NCI that a ,

welding symbol was incorrect, is described above in i 126. The
Code violation related to the symbol on a drawing. The weld
was technically adequate.

(4) Concern C 2, which involved control of cleanliness and missed
liquid penetrant inspections, is described above in 1 123. The
Code violation related to procedures.There was no inadequacy ,

of the hardware. NRC Violation No. 50-413/81-22-03 was
issued.

(5) Concern D 14 and Concern R-64. Both of these concerns are
associated with " paperwork" supplied to tne field which did

;
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not adequately .specify the size of a fillet weld to be made.
There was no cross-examination of the witnesses about these
concerns so the prefiled testimony and exhibits in the record
provide the basis for our conception of the circumstances:
Over a considerable period of time, specific fillet wcld sizes
(L-dimensions) were not always specified on traveler-
documents (M-4A forms). This meant that the inspectors had
to figure out if the weld was of the size required. (Staff Ex. 7,
at 44.) NCI Nos.13,455 and 13,540 were written about such '

problems, and their resolution included an instruction to speci- ,

fy the needed weld size on all M-4As issr 1 in the future. This '

instruction was not followed and inspc .ar Bryant identified I
another such instance in his Concern D-14. A comparable situ- f
ation occurred a short time later with another inspector in
Ross' crew and NCI No.14,033 was initiated."

The Technical Task Force recognized that Concern D-14
identified at least one violation of QA Procedure F-9 which re-
quires information on process control forms to be checked.
The Technical Task Force also recognized that the absence of
the L-dimension on the M-4A forms might have resulted in '

some undersized welds, and reinspection of a sample of 170
socket welds was made. Fourteen were found to be undersized
by up to 1/32 inch. This was not in strict compliance with the
Code. NCI No.14,070 was written to resolve the problem and
Duke notified NRC with Significant Deficiency Report
413-414/82-06. (Staff Ex. 7, Att. 27.)

Corrective measures included reinspection of 12,500 socket
welds and the addition of more weld metal on those that were
undersize. Further, deficient process control papers previously
issued to the field were recalled for correction.

A second Significant Deficiency Report (413-414/82-11)
was submitted because pipe-to-pipe nozzle welds were found
to be undersized after prior inspections hrd found them accept-

_ - . _- .- _ _ _ __able_(id., Att. 28). All such welds were to be reinspected and
_

repaired as necessary. The Staff intimates that this action was
associated with Concern R 64, but the relationship is not crys-
tal clear.

140. Palmetto overlooks Duke's follow-up reinspections and repairs
and proposes tt.,t we find that "lnlo [ attempt] whatsoever is made to ex-

UThis concern (R.64) was based on an occurrence in January or 1982 - about the time the Technical
Task Force was initiated.
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plain why ' thousands' of oth'e'r welds may not exist without adequate -

reinforcement due to lack of specified 'L' dimensions" (PFFs $27,530). i

IWe find that Duke finally did address this problem adequately - but
not until the Bryant concern was investigated by the Technical Task
Force.

141. Mr. Van Doorn's in-depth review of the welding inspector con-
cerns turned up three cases that had previously been cited by the NRC
as violations. He found no new violations that were serious enough to
be classed at Level I,11 or Ill, so no new citations were issued (Staff
PFF 136). The three previously identified violations included Concerns 4

C-2 and D-4 (described above) and Concern C-3 which we have de- !
scribed in 125, above. It involved Construction Technical Support ap- f

proving a weld in which Burr had identified a crater crack. I

I142. In addition to the Code and NRC violations described above,
we consider four other welder concerns which warrant mention in this
section. One of them (D-15) involved a hairline crack in a weld on a
pipe for a diesel generator and is described in 131, above. The Level til
inspector did not find the crack. Although this particular weld was
ground out and remade, there may be other similar situations where re-

'
pairs were not made. Where there is doubt about the existence of a
defect, the Level I or 11 inspector should at least be on the scene to
point out what he saw to the Level 111 inspector.

Concern E-2

143. Inspector Cauthen found a fitter in McKenzie's crew making a
socket weld without allowance for a 1/8 inch gap between the pipe and
the shoulder of the fitting. If no gap is present, expansion of the pipe
during the welding process may cause the weld to fail (TTF E-2). About
ten welds were involved and Cauthen told the welder "to cut every one
of them out and refit them and call me back." This was done (Cauthen,
Tr. 6437). Cauthen stated that this was on a Class G system
(nonsafety-related) and "could have been a drain line for all I know."
(Tr. 6439). Since the system was not safety related, an NCI was not
appropriate. The condition could-have -been-documented on -Form -- --
CP49A, but Cauthen saw no need to delay the re olution by two or
three days (Tr. 6437).

144. The Technical Task Force was concerned that other socket
welds made by McKenzie's crew might also have been made without the
specified gap (which is 1/16 i ch rather than 1/8 inch) and they recom-
mended that QA conduct an i. vestigation to determine whether or not
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there was a practice of welding sockets without gaps (TTF E-2). Fore-
man McKenzie was not aware of any such investigation having been
made. He pointed out, however, that the procedure was modified to re-
quire scribing of the pipe so that inspectors could confirm that specified
gaps were present in the sockets (Tr. 8733).

145. The Staff makes no finding about this concern (possibly because
it is not safety-related). Palmetto points out that no evidence was offered
to show whether Duke followed up on the Task Force recommendation
for an investigation of other socket welds without gaps (PFF 532).is
Such an investigation might well have included systems that were safety- ,

related and this Board directs Duke to confirm to the Staff whether !

Recommendation (1) of the Technical Task Force for Concern E-2 was :
'

implemented and, if so, what the results were.

Concern E-4

146. In Concern E-4, Cauthen objects to implications that he "over
inspects" because he looks for flaws other than construction damage on
M-41 inspections of piping systems (TTF E-4). Cauthen cites pits in a
pipe as an example of the flaws he noted on M-41 forms (Tr. 6453). !

Specific welds or pipes are not a part of Concern E-4.
,

147. The Technical Task Force points out that QA Procedure M-4 is ;

to identify and correct construction-induced damage on ASME piping
systems. The Q4 procedure is more appropriate for nonconstruction-
induced damage (TTF E-4). Palmetto thinks the Task Force criticism of
Cauthen for using the M-41 form, rather than the Q-1 procedure is
" incredible." (PFF $01.)

148. We find nothing of significance here in relation to the quality of
construction. Cauthen is obviously a conscientious inspector who looks
for all kinds of defects. His persistence in use of the M-41 form when an
NCI would have been appropriate is not commendable, but nevertheless
he accomplished the necessary correction. Contrary to Palmetto's pro-
pcsed finding (PFF 501), the Technical Task Force is not to be criticized
for recommending that QC inspectors follow appropriate procedures.

'- - - 149. In his prefiled testimony, Cauthen aoded four new concerns - - -

about welds in the plant (App. Ex. 34, at 4). Two of these we have al-
ready described above (in 1184 and 86). The third relates to the undoc-

38 Palmetto would also have this Board take official notice, pursuant to 10 C.F R l 2.7430) of a signin-
cant deficiency report daied 2/13/84 about the failure of two socket welds in the RHR system duties hot
functional testmg %e see nojust:6 cation for tha since the only nenus to this concern is Palmetto's vn.
supported speculation that si resulted from improper fit.up. In any event. a significani deficiency report
made followmg the closms of the recc-d is not within the narrow scope of the ofTecial notice rule in 10
C.F.R. { 2.743 6).
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umented defects on piping and welds he found on final visualinspections
(M-41s) (see 1 143, above). The fourth is concerned with some welds
only receiving a final visual check. On cross-examination, it was brought
out that this fourth concern was associated with McKenzie's crew and
the suspected absenew of gaps in some socket welds which is Concern
E-2. Applicants point out that the systems which receive only a final
visual inspection are those classified by Design Engineering as having a
lesser degree of safety significance (App. PFF 122c).

150. The last concern we treat in this section is one which inspector ,

Bryant added in his prefiled testimony (App. Ex. 30, at 8). This involves i

structural steel subsequent to its acceptance by an inspector. Attach- i

ments may be svelded to the structural steel and later removed, leaving :

damage which is not subject to further scheduled inspections. Cross- ;
examination by this Board brought out that Duke was in the process of *

developing a new procedure to assure that all such damage was identified !

and evaluated (Bryant, Tr. 6153, Ross, Tr. 7007). We presume that this i

action is a direct result of Bryant's expressed concern (App. Ex.14 at !

10).
151. We see this structural steel inspection deficiency as something

that " fell through the cracks" of the overall QA program. Once
recogn: zed, Duke aggressively initiated corrective action to cure the
problem.

152. The Staff has summarized Resident inspector Van Doorn's con-
clusions about the technical adequacy of the Catawba plant in its Pro-
posed Finding 138. We adopt this finding with only minor alterations:

Based on his extensive review of the welder inspector concern:, his comprehensne
review of NCis and his responsibilities as Resident inspector at Catawba. Mr. Van
Doorn stated:

(1) He had no reason to behese that signincant technical discrepancies have oc.
curred at Catawba which have not already been corrected or which are not
now being corrected (Staff Ex. 7. at 49).

(2) He wout! not change his written conclusions that the technical evaluations
were accurate and appropriate corrective action was taken and in fact, the
evidence presented at the hearing (nearly all of which he sat through) rein.
forced his conclusion. (Tr. 9680-81,9875-76.) --- - -

UI All of the procedural violations identified by the Technical Task Force are
of the lowest two levels of severity. (Tr. 994142 )

(4) Ahhough there have been procedural violations some probably undetected.
he knew of no programmatic breakdown that would have resulted in failure
of backup checks on quahty, and thus uncorrected deGciencies (Tr.
9897 98).

153. In their prefiled testimony, the welding inspectors and their su-
pervisors who submitted concerns responded to questions about whether
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Catawba was being built safely. All were satisfied that the parts they
knew about were built to be safe. (StafT PFF 139.) |

154. A few inspectors believed a deficiency of safety significance
would have been present if some concern had gone uncorrected.

(1) Ross - Concern D-30; grinding on the inside of a pipe (18).
(2) Bryant - Residual damage to structural steel (1150).
(3) Burr - Concern C-3; lack of fusion (125).
(4) Bryant and Ross - Concern D-15; the fine crack disputed by .

the Level 111 inspector (131). '

9. Compliance with 10 CF.R. Part 30, Appendix B

155. . Appendix B sets forth eighteen criteria with which licensees
must comply in establishing and operating their quality assurance
programs. In their proposed findings of fact,Intervenors would have us
conclude that several of these Appendix B criteria have been violated in
connection with each of the twenty-seven welding inspector concerns !
they discuss in some detail. Palmetto Proposed Findings 171-256. Pal-
metto merely quotes various Appendix B criteria without providing any
rationale for their alleged applicability to particular concerns. Most of
the Appendix B criteria are cast in very general terms and therefore
their applicability to the facts of particular concerns is frequently not
clear. In many cases, we were unable to determine Palmetto's theory of
alleged violation in the absence of any explanation from Palmetto. We
do not feel obliged to treat eash alleged criterion violation point by point
in response to Palmetto's scattershot approach. However, we have
reviewed the concerns Palmetto discusses in light of the cited Appendix
B criteria and we note where certain criteria appear to have been
violated.

156. The Commission's regulations provide guidance on the signifi-
cance of violations in Appendix C.lll to 10 C.F.R. Part 2. Five levels of
severity are specified. Severity Levels I and 11 are very significant and in
general involve actual or high potential impact on the public. Level 111

-violations are cause for significant concern. Level IV violations are less -_ -m_------
serious but are more than minor; /.e., if left uncorrected, they could lead
to more serious concern. Level V is the lowest category and signifies
only minor safety or envirunmental concerns. As Intervenors point out
(PFF 537), Part 2, Appendix C.IV.A states:

Because the NRC wants to encourage and support hcensee initiative for self-
identification and correction of problems. NRC will not generally issue a notre of
violation for a violation that meets all of the following tests:
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(1) It was ident:6ed by the licensee.
(2) It Gts in Severity LevelIV or V;
O) It was reported, if required.
(4) It was or will be corrected,i.scluding measures to prevent recurrence, within

a reasonable time; and
(5) It was not a violation that could reasonably be expected to have been prevent-

ed by the licensee's corrective action for a previous violation.

157. The Staffs in-depth review of all of the welding inspector con-
cerns turned up three cases that had been cited previously as NRC viola-

,

tions (see 1141, above). Mr. Van Doorn was looking especially for seri- *

ous violations (Level til and above) but he found none above Level IV I

(Van Doorn, Tr. 9938). He thought that Appendix B, Criterion V
(Instructions, Procedures, and Drawings) had been violated in many of ;
the forty three cases classified by the Technical Task Force as " actual j
procedure violations," but because of their low level of severity and be-
cause Duke had found and reported them, NRC did not issue violation
notices (Tr. 9939-40). Van Doorn testified that it is not unusual to have
procedures violated. "It isn't particularly significant. Procedures are

,

probably violated weekly." (Tr. 9946.) i

158. Palmetto directs a scathing attack against Van Doorn for decid-
ing not to issue notices of violation in relation to the inspector concerns
(PFFs $36-538). Palmetto would not credit Duke management for iden-
tifying the violations mentioned in the inspector concerns and they cite
recurring problems with the use of NCis. In view of the low level of
severity of the violations and Duke's concerted efTorts to correct techni-
cal deficiencies, we find no " lack of zeal" in enforcement on the part of
the StalT.i' The objective is a plant that will operate safely - not a box
score on violation notices.

159. Of the twenty seven concerns reviewed in their proposed
findings, Palmetto would have us f;nd that twenty two of them show vio-
lations of Appendix B, Criterion I.20 Criterion 1 is concerned with organi-
zation of the QA program. Palmetto focuses on the language of the rule
which specifies that "[tlhe authority and duties of persons
. . . performing activities affecting the safety-related . . . components

_ . _ _ _ . . _ _ _ _ _ _ . _

l'several or Palmetto's propoemd Ondings (e.g.. 1$8,169-170, $36-$39) question the competence or.in-
tegrity or the NRC Resusent inspector at Catawbe or other NRC Region il personnel. some or our And-
ings rely on stafr testimony or acnons and, to that entent, we are endorung the stafr. Beyond that,
however, and because the NRC stafr is not the license applicant in this proceeding, it is not necessary +

that we make detailed Gndings about the staffs role. suffice it to say that while we may not agree with
everything the Reason II personnel did at Catawbe, we believe them to be conscientious and men or
integrity on the whole, we think they did a good job.
20The 22 identined by Palmetto are: D 3. D 5. D 7. D 9 D 15. D I7, D 20. D 22. D 23, D 24,
D 27. D-30. C 3 E 1. E-3. E-4. E 5.1-I L.I. Q-l. Q 2, and R 28. j
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shall be clearly established and delineated in writing," and that such per- |
sons "shall have sufficient authority and . . . freedom to identify quality ;

problems" and have " sufficient independence from cost and schedule ,

-when opposed to safety considerations." (10 C.F.R. Part 50, Appendix j_
B.I.) Apparently Palmetto equates the inspector's perceived lack of j

management support, subjection to harassment, and pressure by con- !

struction with violations of Criterion I. (PFF 40.) They also view the as- I

signment of inspectors to QA " supervisors unable or unwilling to sup-
port effective implementation of the program" as a violation of this crite-
rion (PFF 41).

160. Palmetto's interpretation of Criterion I is distorted. As indicated
in our discussion of the independence of Duke's Quality Assurance or-
ganization (11 1.A.49-1.A.57, above), Criterion I relates primarily to
allocations of functions and reporting relationships. We find no viola-
tions of Criterion I among the concerns of the welding inspectors.

161. Criterion 11 deals with the establishment of a Quality Assurance
Program. Palmetto focuses on the provisions of this criterion which (sil
for adherence to written procedures and for training of personnel per-
forming activities affecting quality. Palmetto asks us to find that twenty-

.

one of the concerns somehow involve violations of Criterion 11.28 The !
only hint they provide as to theory of violation is in their Proposed Find- |
ing 69 Here they intimate that craft foreman McKenzie had not received
training about nonconformed situations. As we have repeatedly ruled, ,

training issues are outside the scope of Contention 6. Many of the other j
concerns Palmetto lists under Criterion 11 involve some procedural dis- -

crepancy or the need to reinstruct craft or QC inspectors on the use of
procedures. Significantly, Palmetto does not associate Criterion II with

- the verbal voiding of NCis (PFF 53).
162. This Board, as well as the Applicants and the StafT, recognize .

that a number of procedural violations have occurred. As pointed out by
Van Doorn, however, the appropriate enforcement criterion for some. i

thing that is only a procedure violation is V (Tr. 9938 39). We interpret -

Criterion-II as applicable to broad frames of reference, as contrasted I

with specific instructions or field procedures. For example, lack of a
~ - ~ ~ training program in some area would violate 11, but an individual forget--

-- -- ~~ ~

ting what was taught would not. On this basis, we reject all of Palmetto's
proposed findings of violations to Criterion II. However, we would place

. . -- - _ _ three concerns in the Criterion 11 violation category which Palmetto did ,

not treat. Concerns D 14 and R-64 (described in 1 139(5), above)

28 These 21 concerns are. D 3. D 5. D 7. D l$. D 17. D 20. D 22. D-23. D 24. D 27. D 30. C-3. I

E l. E 3. E.4. E 5.1 1. Q-1. Q-2. Q-). and R 24
,
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identify problems of the lack of information (L dimensions) ori process .

documents. This was a pervasive problem that required the reinspection
of thousands of welds. The third concern is that expressed by Bryant in
his prefiled testimony about damage to structural steel members. This i

inadequacy was apparently overlooked when the QA program was origi-
nally documented. It was being corrected at the time of the hearing. See
1 150, above.

163. Criterion V deals with instructions, procedures and drawings. It
states in pertinent part: i j

i

Activities affecting quality shall be prescribed by documented instructions,
procedures, or drawings . .and shall be accornphshed in accordance with these in-
structions . . .

Palmetto lists eight concerns (D-15, D-18, D-20, D-22, D-24, D-25,
D-30, and Q 1) as violations of Criterion V. We agree as to Concerns
D-18, D-22, D-30, and Q-1 because of the supervisor's instruction to i

the welding inspector to " sign ofr' on a condition he did not agree with,
to not write an NCI, or for the discarding of an NCI, although D 18 and ,

D-30 are the only ones we consider significant. We also agree with D 15
because we think instructions chould provide for a direct dialogue be-
tween the visual inspector and the Level III inspector if there is a dispute
about the existence of a flaw. Since we classify NCI voiding under Crite-
rion V, we add Concerns C-3, D-3, D 5, D 7, D 23, and Q-2. In respect
to deviating from construction procedures, we add D-19.

164. Criterion VIII provides for the control of materials to " assure
that identification of the item is maintained by heat number, . . . or
other appropriate means . . . to prevent the use of incorrect or defective
material. . . " (10 C.F.R. Part 50, Appendix B. Vill.) Palmetto lists six
concerns it believes violate this criterion, viz: D 5, D 7, Q-2, Q-3,
E-5, and R-28. Two of these (Q-3 and R 28) are nonsafety-
system related and the other three are violations only in a technical
sense because the minor lapse in control was short lived. Curiously, Pal-
metto did not place Concern Q-1 in this category. This involved the
plate installed on the flo_or_of the spent. fuel pool with the trarkings on
the bottom. We (and the Staf0 see Q 1 coming closer to a violation of
Criterion VIII than the concerns listed by Palmetto.

165. Criterion IX specifies that:

Measures shall be estabhshed to assure that special processes, including welding.
.are controlled and accomphshed by quahfied personnel using quahfied procc-.

dures .

!
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Palmetto thinks ten of the concerns show violations of this criterion. !

(D-7, D-9, D-18, D-19, D-20, D-22, D-23, D-25, D-14 and R-64.) Ap-
parently Palmetto equates " technical inadequacy," (as used by the
Technical Task Force) with a violation of Criterion IX (Palm. PFF 274).
We view this criterion as applicable to the existence of special procedures
and whether or not welders were qualified for the procedures they used.
Violations of those procedures are covered by Criterion V. On this basis ,

'we find clear, but minor, violations in the case of D-23 because the
welder was not qualified for downhill welding, and for D-14 and R-64 be-
cause of repeated failure to include a needed weld dimension on instruc-
tions issued to the field. We add D-4 because of the incorrect weld sym-
bots on a drawing. By some stretch of the imagination, D-18 might also
be included because special instructions were not provided for attaching
valves of an unusual shape.

166. Criterion X deals with " inspection." Intervenors focus on the
provisions which require verification of conformance with documented
procedures and the observance of inspection hold points. (10 C.F.R.
Part 50, Appendix B.X.) They proposa Criterion X violations for four of
the concerns; viz: D-24, D-30, E-3 and E-4. We agree only with D-30, j

where the inspector was told to sign oft on a condition inside a pipe that ;

could not be seen. Concern E 4, where Cauthen found minor discrepan-
cies passed over by other inspectors, might also be included. More clear
cut examples of inspectors missing deficiencies are D-14 and R-64, '

where thousands of socket welds had to be reinspected.
167. Criterion XV deals with nonconforming components and re-

quires controls to prevent their inadvertent use or installation. Further,
"[nlonconforming items shall be reviewed and accepted, rejected,
repaired or reworked in accordance with documented procedures." (10
C.F.R. Part 50, Appendix B.XV.) Palmetto makes Criterion XV a pivotal
issue in its arguments, asserting that the Q-1 procedure and the NCI are
Applicants' principal means of ensuring compliance with this criterion
(PFF 43); that Davison's and Baldwin's voiding of NCis was intended
to circumvent compliance with Criterion XV (PH? 53); and that
"nonconformance" as used in XV equates to a " bad weld." (PFF 274.)

--- We have already rejected the argument that the Q-1 procedure is the pri-
mary compliance procedure (190, above), and that NCl voiding is in-
tentione' circumvention of compliance (11 132,133, above). We also
reject the idea that "nonconformance" under this criterion is equatable _

with " bad welds." Many nonconformances are not involved with hard-
ware per se, and Criterion XV itself provides for the acceptance, repair
or reworking of nonconforming items.
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168. Palmetto asks us to find that eleven of the concerns show viola- ! ,

tions of Criterion XV. These are: D-3, D-5, D-7, D-18, D-25 D-30, | )
iR-28 (J-1), E 1, I-1, D-14 and R-64. All but the last two appear to be as-

'
sociated with the suppression or verbal voiding of NCis. In the absence
ofjustifying circumstances, we find violations in the prevention or void- !
ing of an NCI in Concerns D-18, D-30, and I-1. We would also classify i

D-14 and R-64 as violations, not because of NCI problems, but because
the QA program failed to promptly resolve welding deficiencies of a per-
vasive nature. As we pointed out in Finding 130, we would n!so include i

D-23, C-2, and D-4 as minor violations of XV because of dilliculty en-
countered by the inspectors in initiating NCis. '

169. Criterion XVI deals with corrective action and states in perti-
nent part:

Measures shall be established to assure that . .nonconformances are promptly
identined and corrected.. ..that the cause of the condition is determined and cor-
rective action taken to preclude repetition. The identification of the signincant
cr>ndition, . . . the cause . . . and the corrective action taken shall be documented i

and reported to appropriate levels of management.

(10 C.F.R. Part 50, Appendix B.) Palmetto finds the following twelve
concerns to violate XVI: D-7, D-9. D-15, D-17, D-19, D 22, D 30,
R-28, E-1, I-1, D-14 and R-64. Here, apparently, Palmetto again
focuses on voiding of NCIs (PFF 53) and their notion that the Technical
Task Force " ignored" the root cause of the concerns (PFF 260).

170. Palmetto does not explain whether they think the violation was
" documentation" of the corrective action (or lack of it) on an NCI,
whether the repair was not donc properly, or whether there was some
other problem. We will not speculate. Our evaluation includes possible
violations for D 19, D-30 and I-l because of documentation problems,
and D 14 and R-64 because identification and correction were not
prompt.

171. Criterion XVII deals with Quality Assurance Records. Palmetto
focuses on the portion of this criterion requiring maintenance of records

_ofinspection results and the action taken in connection with deficiencies
noted. They propose violations for fifte:n concerns and apparently as-
sociate them with the discardin,g of NCIs (PFF 53). The concerns identi-
fied are: D-3, D-5, D-15, D-17, D-22, D-23, D 25, D-30, Q-2, E 5,
R-28, E-1, E-3, E 4 and I 1. We agree that there should have been an
NCI or other documentation in the cases of: D 3, D 5, D 23, D-30,
and Q-2. To Palmetto's list we also add D-18 and D-24 since these con-
cerns identify situations where needed records were not maintained be-

4
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cause NCis were not filed, and C-2 because of the difTiculty the inspector i

had in having the NCI accepted.
172. Criterion XVill requires that:

,

'A comprehensive system of planned and periodec audits shall be carried out to
' verify comphance with all aspects of the quality assurance program and to determine i

the effe:tiveness of the program. .
,

I

b (10 C.F.R. Part 50, Appendix B.) Palmetto thinks Concerns C-3, Q-1, !
' and Q-3 show violations of this criterion. We find nothing in the record !'

that would associate these or any other inspector concerns with the audit
program.

i
i

t10. Conclusions

173. Based on our analysis of the technical concerns and the associat-
ed record, we are satisfied that Duke did not deliberately condonc sub-
standard workmanship or attempt to circumvent the QA program.

174. There are two cases in the record (118 and 13, above) where
inspectors were improperly instructed to " sign off" on work that was'

suspect. There is no associated evidence that the intent was to approve
faulty work, however. ;

175. In several cases there was disagreement between an inspector
who filed a concern and a Level 111 inspector about the significance of an

,

imperfection. The Level 111 inspector may not have always been right, ;

but there is nothing in the record to indicate a proclivity to approve sub-
'

standard workmanship.
176. Although there were a few minor deviations from material

traceability procedures, there is no evidence that improper materials i

were installed.
177. Preventing inspectors from writing NCis, including " verbal

voiding," was not so extensive that it could have significantly afTected
the quality of construction. In most cases the " voiding" was an under-
standable attempt to confine NCis to situations requiring engineering
evaluations.

178. In a few situations there is some evidence that construction per-
sonnel attempted to expedite work by circumventing QC inspector deci-
sions (e.g., Concern C 3,125 and Concern D 23,1 113, above), but
these were isolated cases. Construction foremen occasionally pressured
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welders to complete a job, but we find no unusual or pervasive effort to
cut corners in order to meet cost and time schedules.22

179. All of the welding inspectors and first-line supervisors who.

testified spreeted very conscientious about doing a good job, were not
.; dissuaded by perceived lack of management support on technical

concerns, and were satisfied that the plant was built safely.
180. The record indicates very few situations where Duke failed to

,

take reasonably prompt action to. correct confirmed deficiencies.'

Delayed repair of pitted containment plate (138) is one example,
181. We are influenced by the fact that the NRC Resident inspector, ,

on the basis of extensive experience at Catawba, does not believe that i

there are any significant technical discrepancies which have not already ;
'

been corrected or are not now being corrected.
'j

182. This Board concludes from the extensive evidence presented !

on the technical concerns of the welding inspectors that they do not rep- j

resent a pervasive failure or significant breakdown in Duke's QA pro- ;

gram or pressures from construction personnel which resulted in signifi- i

cant deficiencies in the Catawba plant.

C. Concerns About Retaliation

1. Introduction

1. In the preceding section the Board examined the various pres-
sures welding inspectors related concerning the identification, documen-
tatMn and correctioiof construction nonconformances and their impact
on inspectors' morale and job performance. This section considers the
inspectors' perceptions of Applicants' reactions to their concerns Allt.ga-
tions of retaliation against inspectors for raising safety concerns are
examined. Are the allegations true and. if so, what influence, if any, did
they have on inspectors' job performance and the effectiveness of the
quality assurance program?

2. The Pay Peduction Recourse Procedure

2. The Board accepts the Staf!'s review of the factual background
for these alleg stions, as stated in Staff PFFs 224-226 and most of 227.

3. "During the course of the recourse proceeding invoked by
numerous weiding inspectors during the Fall of 1981 and Winter of

22 Th,s concluuon .5 subsect to the c,utcome or the investigauon inggered by the "roreman overnde"
concern raased by welder B. Sec pp 1565 66. below.
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-1982 in order to attempt to reverse their pay reclassification, the inspec-
tors began to express some long. standing grievances against the cnsite
QA mansgement, particularly Mr. Davison, who from 1974 until early
1981 had been responsible for the QC inspection program at Catawba.
See Palm. Ex. 6; Davison, App. Ex.14, at 2. For example, in inspector
Kenneth Karriker's memo to Bob Morgan on January 14,1982, ostensi-

-bly to notify Duke of Mr. Karriker's pursuit of his recourse rights, the
focus was not on pay, but on Mr. Davison's responsibility for violations
of QA procedures, and his feeling that Mr. Davison, who was then QA
Manager for the Projects Division of Quality Assurance in Charlotte,
should not be involved in resolution cf the recourse due to his being
'the root of our problems.' Palm. Ex. 39; Davison, App. Ex.14, at 2.
Mr. Karriker claimed that in a recent meeting of inspectors with Mr.
Davison on January 11, 1982, it appeared that Mr. Davison was trying
to ' build a personal defense.' /d. Similarly, inspector John Bryant's
record of a January 7,1982 meeting with Mr. Davison was that the
latter ' insinuated that if we cannot trust our upper management that we
should find another job. . . .' Palm. Ex. 40."

4. "Another inspector, J.R. Rockholt, wrote the corporate person- |
nel department on January 13,1982 that when he told Mr. Davison the .

previous day that he 'didn't have any confidence in him and wished to [
talk to Mr. Owen,' he was told that if he didn't follow Company
g.cocedures, he was headed for real problems. Mr. Rockholt took this as ,

' threatening me with my job if I didn't do everything his way . . .'
Palm. Ex. 38, at 1 (1/13/52 Letter to W.H. Bradley from J.R. Rockholt).
This account was morc or less corroborated by Mr. Davison's own notes
of a January 12,1982 meeting with Mr. Rockholt. Palm. Ex. 37. See also

'

Tr. 3986, et seq. Mr. Davison was thus aware that he was a major focus
: of the inspectors' concerns. Davison, Tr. 3689-90, 3760. Palm. Ex. 31 !

-(Zwissler notes of meeting in which Davison said he was 'part of [the] |
. problem'). Mr. Rockholt's written testimony was that fearing '

retaliation, he did not feel free to express all his concerns. Rockholt, !
App. Ex. 31, at 3; Davison, Tr. 3991." i

5. "Although the Board credits the inspectors' statements that )
they believed the communication problems and lack of-support 4 hey felt- -

were the responsibility of Mr. Davison, it is less clear that Mr. Davison's i

responses to them were taken as serious threats of retaliation. Mr. !
Rockhol', fot one, was not even slightly dissuaded from expressing his ,

-concerns as he saw fit. The first indication of this is his letter to Mr. |,.

Bradley the next day. Pstm. Ex. 38. The second indication was Mr. Rock- !

holt's confrontation with the Executive Vice President on January 27, i
1982, on whether Duke was going to retaliate against inspectors for

i
nu i

?
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going to the NRC Palm. E :. 2 (Transcript of Owen Meeting with '

Inspectors). The third indication is that no welding inspector has been
fired since 1980. Davison, Tr. 4330-31. The fourth indirstion is that Mr.
Rockholt himself stated that his relationship with Mr. Davison had im-
proved (Rockholt, Tr. 6343), and that he in fact did express all his
conarns. Rockholt, App. Ex. 31, at 3."

6. "Nor was Mr. Davison's behavior indicative of someone in the
process of carrying through on a threat. Mr. Davison's response to Mr.
Rockholt's request of January 12, 1982 was to inform Mr. Owen that
several inspectors wished to meet with him. As noted, such a meeting ,

soon followed. Palm. Ex. 37. (Despite Mr. Bryant's account of the Janu- !

ary 7,1982 meeting, he stated he felt free to express his concerns. !
!Bryant, App. Ex. 30, at 3.) More importantly, the Board finds no evi-

dence in the record to suggest that Mr. Rockholt (or Mr. Bryant) !
stopped identifying and documenting procedural violations, as
appropriate. Mr. Rockholt's view was that as a result of the welding
inspectors' expression of concerns, the QA program was working as it
should work. Rockholt, App. Ex. 31, at 6. And this, in turn, was, at i

least in part, brought about by corrective actions implemented by Mr.
Davison.himself. See Palm. Ex. 43 (outlining training pro 3 ram and new

' ' Stickman' procedures for better resolution of technical questions)."
7. Since Intervenors did not organize their proposed findings in

the same manner as the StalT, the issue of Mr. Davison's ro!e in the
recourse proceedings was not addressed directly. However, Intervenors
made references and allusions to Mr. Davison's role in their
" Background" section on "The Welding Inspectors' Revolt" (see PFF
165, at 105 and PFF 172, at 108) and cited some of the same welding
inspectors' testimony under the tit e of" Harassment of Welding Inspec-t

-

tors" (See PFF 201, at 121 re Bryant and PFF 205, at 124, re
Rockholt.) The Applicants did not treat this issue separately in their p.o-
posed findings. Because of the emphasis at the hearings on Mr. Davi-
son's rok, it seems desirable to treat this issue separately as the Staff
has done.

8. _ !! is clear to the Board that welding inspectors identified Mr.
-._

. _ . _ _ ., Davison with the job classification review that resulted in lower pay for
welding inspectors. Also, Davison's actions in individual cases were in-
terpreted as a lack of management support for welding inspectors. Thus,

- the welding inspectors were suspicious of Mr. Davison's motives and in-
terpreted his actions and words as threatening when, according to Mr.
Davison's testimony, he did not intend to convey that impression.
Except for the Ross case discussed below, the Board finds no substantial
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evidence that Mr. Davison actually did retaliate against welding inspec-
tors for expressing their concerns. Although his communications skills
with inspectors yere somewhat lacking, Mr. Davison played a role in
identifying concerns and problems to top management and in proposing
corrective actions. Having observed and listened to Mr. Davison for !

many days in the witness stand, he impressed the Board as a soft-spoken !
man of few words, with a low-key, even somewhat taciturn, manner. |

These attributes may have contributed to his communication difficulties i
with the welding inspectors who could have pictured Mr. Davison as
unapproachab!c.

L

3. Retaliationfor Bringing Concerns to the NRC

9. An issue raised by Mr. Nolan Hoopingarner (see pp. 1542-43,
below) and some welding inspectors was whether inspectors and other
employees were discouraged from or retaliated against for taking their
concerns to the NRC, particularly the NRC resident inspector. This
issue was not one submitted to the three task forces reviewing inspector
.oncerns (Zwissier, Tr. 3589-90; McMeekens, Tr. 3590; C.N.
Alexander, Tr. 3591). The Board accepts the Staffs descriptions of the !

facts relating to the several instances below. See StafT PFFs 247, 248
and most of 249.

10. Mr. Burr, a welding inspector, raised the issue "of retaliation
for going to the NRC in an interview with Ms. Gail Addis, a corporate
personnel officer, during the second step of the pay recourse
proceeding. Alexander, Tr. 3567-69; Addis, App. Ex. 8, Tab 3 (12/3/81
Memo from Addis to Owen). It was not pursued by the task forces be-
cause Mr. Burr did not submit it as one of his concerns. Cobb, Tr.
3572-73. (Mr. Burr stated he did not uo so because he believed he had
to be able to document each concern. Burr, App. Ex. 29, at 3.)"

11. "Mr. Burr stated that he ' heard Davison and Wells were going
to investigate who talked to NRC,22 and I didn't even talk to NRC.'
Addis, App. Ex. 8, Tab 3. Actually, very little information was developed
at the hearing on this specific allegation; however, a great deal was-~
heard concerning whether the inspectors felt frie :o go to the NRC with

~

their concerns, what Duke's policy on going to the NRC was, an incident
in which Mr. Davison met with inspectors 'in pairs' in 1980 to discuss

23 The rererence is to the concern involving lack or rusion which Burr round but which technical support
had said was acceptabH. only later to be determined by the NRC to be rejectable. Scr Concern C.3.
Cobb, App. Ex II. Att. 5; Van Doorn, stafr Ex. 7. Att. 29
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Duke policy, and a response by W.H. Owen to a query on possible retali- ,

ation for going to the NRC by Mr. Rockholt at a January 27,1982 meet-
ing with inspectors about their concerns."

12. "A . memo dated April 25, 1977 from R.L Dick, Vice i
'

President, Construction, sets out Company policy on bringing matters to
mar.agement and the NRC. It states: ,

!
'

We espect our employees to express any concerns they may have about the quahty
of work to their Supervisor or any level of Company n.anagement in addition, we

*

have voluntarily agreed to post the following Nuclear Regulatory Commission
communication.

...

Any nuclear industry worker who has concerns or questions about the nuclear
safety of any racility or activity licensed by the Nuclear Regulatory Commission may
bring these matters to the attention of an NRC inspector or the nearest NRC Re-
Sional Ottice if they cannot be resolved derretty with his or her emplo>tr. The NRC uill }
treat the identity of a workers [ sic) as a confidential source if the worker requests
that his identity not be disclosed (emphasis added). .

"
.

13. . This statement fails to define clearly the Company policy. It
.

!seems to imply that an employee must take his/her concerns to the
Company first before going to the NRC. Certain Applicant testimony at
the hearing supports that interpretation. Alexander, Tr. 7508. On the
other hand, the Applicants in their proposed findings speak of "abso-
lute" and " unrestricted" rights of employees to "go to the NRC at any
point in time." App. PFFs 537-538 The Applicants'_ policy statement
should be revised and communicated to their employees in a direct and
explicit manner. In that connection, the Board sees no objection to the
Applicants' asking employees to bring problems to their attention first,
so long as there are no express or implied restrictions on their freedom
to go to NRC at any time. Presumably, the earlier a matter is brought to
management's attention the more rapid will be a corrective response.
But where, for example, there is lack of trust, an employee may prefer
to go directly to the NRC.

14.- The Staff in PFF 250, at 126 states as follows: "In the Fall of -
1.980,ERC inspector George Maxwell informed Mr. Davison during an
exit interview that in the course of his inspection some personnel" had

-~

come to him concerning resolution of NCis on nonsafety-related<

matters, and other matters. Van Doorn, Staff Ex.' 7, at 13; Maxwell,
Staff Ex. 6, at 6 7; Davison, App. Ex.14, at 14. Subsequently, Mr. Davi- 4

son met with the welding inspectors 'in pairs' to tell them that if they

'

NMr. Manoeil states' he did not identify the individuals as weldca inspectors or otherwise. Manwell.
'Tr.9391
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had concerns, technical or nontechnical, they should first bring them to
management to try to resolve, before going to the NRC. Davison, App.
Ex.14, at 13; Burr, App. Ex. 29, at 3. Mr. Burr stated that he interpreted
this as a ' reprimand,' id., although most other inspectors considered the
meetings simply informational. See, e.g., Rockholt, Tr. 6208-09."

15. Mr. Warren Owen, Executive Vice President, Construction and
Engineering, subsequently met with welding inspectors to discuss their
concerns and the recourse policy. During that session he was asked by
Mr. Rockholt whether there would be any retaliation if inspectors prc-
sented their concerns directly to the NRC (Tr. IF93). Mr. Owen's re-
sponse was not as clear and forthright as it might have been and is sub-
ject to difTering interpretations (Tr. 1993-95). Mr. Owen suggested each
person would he.ve to make a personal decision, act in " good faith," and
if the concern was " genuine" that person had a right and perhaps an
obligation to go to the NRC. (Palm. Ex. 2, at 6; Owen, Tr. 1998 99.)
Mr. Rockholt testified to the efTect tha: Mr. Owen's words conveyed a
message to him that he "better not go" to the NRC. Tr. 6361. However,
the Board heard other inspector witnesses who came away from this

.

'
meeting with an understanding that they would not be retaliated against
for going to the NRC. (Ross, Tr. 7068-69; Crisp, Tr. 8353 58, 8361;
Godfrey, Tr. 8311.) The Board and parties listened to the tape, and Mr.
Owen's talk did not come across as threatening.

16. The preceding paragraphs illustrate an unfortunate lack of clarity
and consistency in Duke's policy and practice when an employee wishes
to take a safety concern to the NRC. Must he go first to Company
supervisors, is he merely encouraged to do that, or should he be encour-
aged to go directly to the NRC? The policy - whatever it is - should i

be clear, and it should be spelled out in plain English to all their '

employees. Since these issues involve the relationship between licensee ;

employees and the NRC, it should be the responsibility of the NRC to !

establish a uniform policy for all reactor licensees and their employees. t

The only effort along those lines of which we are aware is NRC Form 3,
,

which apparently is posted on licensee bulletin boards and which was At- -

tachment E to the Applicants' Exhibit 37. Form 3 is very inade_quate. It
~ ~ ~ does not communicate any clear policy on basic issues involved here -

e.g., whether an employee may or must raise a safety concern with his
employer first. See Board colloquy with the Catawba Resident
Inspector, Tr. 9876-84. The form is written in legalistic jargon and ad- 4

dresses many different subjects in a confusing manner. For example,
under the caption " Employee Protection" it refers to " protected
activities," without defining what they are. In our view, the NRC should
promptly develop the appropriate policies on these matters and set them
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ferth in a plain English notice for posting at all reactor sites. Until such ,

steps are taken, it should come as no surprise if individual licensee poli- !

cies are ambiguous and employees are left in the dark. {
17. The Board deduces from the evidence as a whole that the Appli- !

cants felt uncomfortable with complaints being made directly to the !
'NRC and with the impact complaints might have on licensing

- proceedings, such as this one. While the Applicants urged employees to
bring problems to its management, we find no attempt to punish inspec-
tors for going directly to NRC. The record shows that some inspectors
contacted NRC freely (Van Doorn, Staff Ex. 7, at 8,11,12,13;
Maxwell, Staff Ex. 6, at 6; Bryant, Tr. 9491-93). Generally, the testimo-
ny reflected an understanding that employees could contact NRC with- '

out retribution. Perceptions to the contrary seem to have been the result
of ambiguous messages from the NRC and Duke management and of
misapprehension by the inspector.

4. Reenlistion for Strict In.1pections

18. The Board heard several incidents where inspectors interpreted
instructions to mean " case off' or " slack up" on inspections. We in-
quired into these matters to determine if there was pressure from
management to overlook violations.

19. William H. Burr, a welding inspector, related a discussion with
his supervisor, Stanley Ledford, in which Mr. Burt interpreted Mr. Led-
ford's remarks to mean future advancement would be limited if he did
not " ease off' on craft (Burr, App. Ex. 29, at 3; Burr, Tr. 5885-86). Mr.
Burr, in response to Board questions, said he took this to mean he had
gone too far in inspections and that he might be considered overzealous
(Burr, Tr. 5953). Mr. Burr also said there was no instruction not to
follow procedure (Burr, Tr. 5953 54). He did not " ease off' but rather
he became more determined to do his job (Burr, Tr. 5931).

20. Mr. Ledford, for his part, does not recall saying " ease off"
- craft, but acknowledged he had many complaints from craft that Mr.
Burr would look for reasons to turn down work (Ledford, Tr. 9089 90).
Since Mr. Ledford worked ~ days and Mr. Burt the second shift, Mr. Burr
would call him at home frequently for verification of some action Burr
proposed to take. (Ledford, Tr. 9090.) Mr. Ledford wanted Mr. Burr io'

make more decisions on his own and not cause delay waiting for instruc-
tions or verification (Ledford, Tr. 9093). Mr. Ledford said he was con-

'

sidering Mr. Burr for promotion because increasing workload might re-
quire an additional supervisor. Ledford discussed Burr's opportunities in
the same conversation over coffee (Ledford, Tr. 9091-98).

(
,
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21. The Board had the impression that both witnesses were truthful,
but were misinterpreting what the other was saying. While Mr. Burr in-
terpreted the incident as a type of threat to future promotion, the Board
considers it to be an inept attempt by Mr. Ledford to handle two matters
in an indirect manner. We do not find pressure to let procedural viola-
tions go undocumented or uncorrected. We can sympathize with Mr.
Ledford's desire not to be called at home frequently, up to 11:30 at
night.

22. Descriptions of several cases cited in the Staffs PFFs 258,259
and 260 are accepted for the most part. Mr. Bryant reported a circum- i

stance where Mr. Davison told inspectors they were overinspecting mis- !
cellaneous steel welds (Bryant, App. Ex. 30, Att. A; Palm. Ex. 40, at 2).
"Mr. Davison denied it. Davison, Tr. 4037. Mr. Bryant was particularly
concerned that, when an NRC inspector subsequently found a weld '

undersized, Mr. Davison threatened to give Mr. Burr, the inspector, an
'A' violation (three of which may lead to termination). Bryant, App. Ex.
30, Att. A; Crisp, Tr. 8395-97; see Davison, Tr. 4033 35.) However,
the net result of this incident was that inspectors were ' pretty tight on
them wanting to have a little extra something . . . to cover your own self
. . . .' Crisp, Tr. 8396 (PFF 258). Similarly, Mr. Cauthen was told he
was looking a little too hard to find defects on his M-41 inspections,
where the procedure called for a ' walk-down' for construction damage,
not the complete reinspection of the system (Cauthen, Tr. 6450-51).
Mr. Cauthen admitted, 'I always go a little farther than what I am sup-
posed to' on M-41s (Cauthen, Tr. 6524 (PFF 259))." Mr. Cauthen testi-
fled that Mr. Ross told him to slack up on writing NCis (Cauthen, Tr.
6447-48) and that he was overinspecting (Cauthen, Tr. 6562 63).
However, Mr. Cauthen stated that he never had an NCI turned down
(Cauthen, Tr. 6560-61).

23. "There was, in fact, considerable evidence that the welding
inspectors had a tendency to go beyond the procedures, and to inspect
against their own personal ideas of what was a good weld or sound
inspection. See Cobb, App. Ex.11, Att. 5, Concern E-4; Bryant, Tr.
6158-59; Gantt, Tr. 8550-51; Burr, Tr. 5953; Reep, Tr. 8673; Crisp, Tr.

~ ~~

8395-96, 8437-38. Previous examples giv~en T)fViolaiioris cited on
~ ~ ~

nonsafety-related systems, which applied only if the item was safety-
re'ated, exhibit this tcndency as well. See, e.g., Cobb, App. Ex.11, Att.
5, Concern G-3; Cauthen., Tr. 6441-46 (PFF 260)."

24. The Board interprets these various allegations of inspectors
about being told to " case off," " slack up," or that they were
"overinspecting" as symptoms of problems with procedures and
communication. The inspectors felt they had to follow a procedure to

t
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the letter. Management felt the inspectors were not accepting reasonable >

tolerances, but the procedures did not provide for this judgment.
Management felt procedures other than NCis could be used, but inspec-
tors read procedures to esil for NCIs. Craft compiaints led QA manage-
ment to attempt resolution through oral instructions and informal or ad
hoc procedures rather than basic changes in established procederes. The
inspectors' resistance and failure to follow such oral messages led to ten- .

:sions between inspectors and their management. The Board does not be-
lieve there was any intent by management to accept unsafe work. The ;

testimony of inspectors was that they followed procedures and rejected
work which did not measure up, in spite of anything to the contrary in
messages or " signals" from their management. The confusion between
inspectors and management about procedures has been alleviated by
changes in procedures initiated following the Technical Task Force
Report (see 1 B.98 re Q-1 procedure and B.135 re R2 procedure).

5. Discrimination Against " Beau"Ross

25. Mr. G.E. (" Beau") Ross, a first line supervisor, claimed he was
given a low performance rating by his supervisor. Mr. Arthur Allum be-
cause of his role in expression of welding inspector concerns (Ross,
App. Ex. 34, Att. B). He filed recourse procedures on April 18, 1983
and May 13,1983.

26. Mr. Ross' initial complaint reads:

I feel that I have been discriminated against in my job performance and most recent-
ly in my yearly evaluation. I feel that Art Allum is prejudged against me because I
have on several occasions spoken up when I felt the program was not being
followed. Art is inclired to go along with some questionable situations and when i
question the legality of these situations. I get branded as not doing my job. I
thought that was part of my job. I also have on numerous occasions told Art that I
did not feel he (wasl supporting me on issu:s where I should be supported. Art
holds this against me. I have questioned some construction practices, on several
questionable cases, Art calls this not communicating with craft. I have found inspec-
tors not properly doing their duties, Art blames me for entrapment. ! get deliberate-

_ty_left out of sorr e major decisions which could affect my abihty to properly cover
my area and provide inspectica coverage. I ask questions and don't get answers.

___

I felt last year that I was retaliated against on my evaluation. I felt that I was being
punished for standing up for w hat I felt was right. With God as my witness', I submit-
ted nothing except what I morally felt was wrong. I felt that my evaluation was pay-
back because I was no: a yes man. I asked Art about possible recourse, but got no
answer from him. Numerous occasions arose during the year when I felt
intimidated, opposed, and interfered with. Things had improved a great deal, com-
munications were better, information was being given to explain decisions, I h.id
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just about regained confidence in the system when my evaluation came along and
let me know in no uncertain terms that I had miqudged . i

i

Id.
27. The Board adopts the Staff's description of the record in its ,

PFFs 229-242, as follows: "Mr. Ross believed his ' fair' rating was the
'

result of questioning decisions by Mr. Allum on procedural violations.
In Ross'second memo, he notes that in seven of nine years as a supervi-
sor he had received ' competent' or better ratings, but after the inspector
concerns were submitted he got two consecutive ' bad' ratings. He
states: 'This tells me retaliation, payback, and discrimination.' Id. See
also Ross, Tr. 6994-7000."

28. "The Ross accusation of retaliation involves not only Mr.
Allum, but also Mr. Davison. Mr. Ross stated that Mr. Allum agreed
that Mr. Ross' prior rating for 1981-82, apparently by L. Davison - in
which Mr. Allum played only a minor role - was retaliatory. Ross, Tr.
6776, 7058. Ross also stated that Mr. Davison had downgraded a '4' -
or superior rating by Mr. Baldwin in 1980 to a '3,' or competent one.
Ross, Tr. 6996-97. Mr. Ross believed Mr. Davison was the source of .

Mr. Allum's prejudice against him. Ross, Tr. 7000." ,

29. "The focus of cross-examination in this regard was on Mr.
Ross' 1982-83 rating, as documented in Palm. Exs. 36, 50, and 51. It is
difficult to read Mr. Allum's February 13, 1983 evaluation of Mr. Ross
(Accountability Summary and Appraisal), Palm. Ex. 50, or his Personal
Performance Plan Worksheet, Palm. Ex. 51, and get a clear idea of why
Mr. Ross was rated low. A descriptive statement at the end gives somt.
clues:

i
Beau's performance in the first seven months of his evaluation period were less

,

than satisfactory. During that period he showed lack of support of management i

decisions. Th:s was illustrated by his failure to accept the explanation given to him
on recertification of welding inspectors in MT & PT and his dissatisfaction expressed j
concerning the interpretation given by QA Technical Services concerning the proper

[
use of R-2As and Q-1 As. Communications between Beau, his crew, and craft and '

Technical Support personnel has improved over the last annual evaluation but is in
need of much improvement. This was caused in part by his using another inspector - -

to investigate problems on concerns of craft rather than doing it himself. . ."

Palm. Ex. 50. Similar statements are made in an interim evaluation
made approximately November 1,1982. Palm. Ex. 36. -

30. "Mr. Allum testified that the key factors in the low evaluation
were: Mr. Ross' unwillingness to resolve problems with craft and craft
supervision on a first-hand basis but rather to do so by sending inspec-
tors (A!!um, Tr. 4522 24), and his unwillingness to give his crew an-
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swers to questions which they did not want to hear. Instead he was said
to refer the inspectors to others, such as Mr. Allum. Allum, Tr.
4536-37. Mr. Ross was also said to have mischaracterized the source of a <

'

decision not to nonconform a downhill weld (Concern D-22 of Mr.
lityant), saying that it was Mr. Baldwin's idea to remove the weld and :

correct it by rewelding, rather than 'NCI it.' Baldwin, Tr 4539. According -

to Mr. Baldwin, this had been Mr. Ross' idea. Id. (Mr. Ross noted that
he never stopped an NCI from going forward, even if he disapproved.
Ross, Tr. 6960.)" .

31. "Mr. Allum also rated Mr. Ross low for challenging his explana-
tion for why the inspectors were getting NDE instruction. Mr. Ross
would not accept Mr. Allum's statement that it was not in order to send f

t

them back to the Cherokee construction site. Allum, Tr. 4497-4500. Mr.
Allum had other complaints: Mr. Ross challenged use of the R-2A, as
taking away authority from inspectors (Allum, Tr. 4514, 4517); Mr.
Ross shouted at Mr. Allum in the presence of Mr. Baldwin and two QC
engineers (Allum, Tr. 4515, 4519); Mr. Ross misrepresented to his
crew what Mr. Allum told Mr. Ross - giving as an example, Mr. Ross
telling a crew member management turned down a requested transfer,
when Mr. Ross said he could not afford to lose the inspector from his
crew. Allum, Tr. 4493-95. This last basis for the ' fair' rating was not
communicated to Mr. Ross. Allum, Tr. 4496."

32. "In response, Mr. Ross explained that he initially objected to
use of the R-2A because the process cotitrol sheet had not been
changed, and directed that the Q-1 A, not the R-2A, be used to docu-
ment corrective actions. Ross, Tr. 6952. He also noted Mr. Allum had
never told him before Mr. Grier did on April 27,1983 that he was sup-
Dorting his men more than management. Ross, Tr. 6798. In addition, he
was told by Mr. Allum that construction technical support was doing
R-2A reviews; but they were not. Ross, Tr. 6753. Mr. Ross said that Mr.
Allum was not a good communicator.25 Ross, Tr. 6775.26"

_ 25 =This assertion was supported by Mr. Rockholt, based on has expenences with Mr. Allum. on June
9.1983, Mr. Rockholt complained to Barbara Horne. Employee Relations Assistant for the QA

- - - _ _ _ . _ _

Department, that during a recent Employee Fcirum (one of the ' communications' facilitators imple-
mented as a result of the task forces) Mr. Allum acted disparagingly toward Mr. Rockhost, and,
Senerally. was prejudged agaia.st Beau Ross' crew. Palm. Ex. 87. In another simila' matter, Mr. Alturn
reacted disparagingly when, on July 15. 1983 Mr. Rockholt asked Mr. A: lum why welding inspectors

' had no electric rans, whereas NDE inspectors did. According to Mr. RocLott Mr. Allum then repted.
*NDE inspectors set fans because they work.' Palm. Ex. 88. Both inexLes suggest that Mr. Allum was
not on good terms with the welding inspectors. ( Arter June 1983. Mr. Allum was no longer second-line
supervisor over any visual inspectors.) Allum. App Ex. 21. at 3. Palm. Ex. 87." The Board adds that
based on its observations of Mr. Allum as a witness, his communications skills are not well developed.
26 Mr. Ross' recourses to Mr. Wilhs and Mr. Davisori wert both denied. Palm. Ex. 53; 35. See sho
Ross. App. E2. 34. Att. B.

!
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33. "Mr. Ross' fair rating was, in part, a facet of the communica- !
tions problems which evolved from difTering approaches to use of the '

QA procedures to identify and document construction deficiencies, and
continuing mistrust between Mr. Ross and his crew on the one hand,
and middle management, on the other. Mr. Allum's reasons focused on
Mr. Rors' failures at communications. However, the Accountability ,

Summary and Appraisal (AS&A) for Mr. Ross does not provide for j
giving a great deal of weight to Mr. Allum's reasons for rating Mr. Ross I

low."
34. "As we read the AS&A, there are three categories which appear

to have a relationship to the problems which Mr. Allum identified as the
source of Mr. Ross' low rating: ' Interface: Proper communications
with other groups and departments,' ' Carry out responsibilities of QA
and Construction Department QA Procedures,' and ' Resolving technical
problems concerning quality.' In each of these areas, Mr. Ross was rated
'2,' with a weight of '3.' The descript;ons of his ' Accomplish-
ments/ Comments' in these areas are not especially strong. However, I

esen if these ratings were proper, it would appear that Mr. Allum did !
not properly use the last accountability area, which is reserved for arr.as |
'outside the Principal Accountabilities' [ emphasis added), when he cited

'

therein problems which occurred in the three other accountability areas
noted above to support his rating. (Mr. Allum rated Mr. Ross a 'l' in i
this omnibus area, which had a weight of '3.' A rating of '3' in that
category would have resulted in an overall rating of'2.48,' or very close
to the ' competent' rr.nge of '2.5 to 3.4.' Palm. Ex. 50.)"

35. "To illustrate the point, under ' carry out responsibilities of QA
and Construction Department QA Procedures,' reference is made to
' identification of items requiring Q-1 As and R-2As,' an area also refer-
enced in the category as having been 'outside' a principal accountability.
We note the same double consideration in the 'cutside' category and the
' Resolving technical problems concerning quality' category, with respect
to answering questions himself. Patrr.. Ex. 50."

36. "Two other internal inconsistencies bother us. First, Mr. Ross
appears to have been ' whip-sawed' by the_early_ interim evaluation which . . _ _ __ .
rated him low for trying to answer a question he should have referred to
supervision, and then in the AS&A, rating him low for not answering
questions he could have answered himself. Palm. Exs. 36,50. While it is,

possible that the two references are not inconsistent, that is they referi

; to difTerent types of questions, we would not fault Mr. Ross for being
confused by these evaluations."

37. "The Board also questions whether faulting Mr. Ross for allow-,

! ing an inspector to pursue his own disagreements through supervision is
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inconsistent with informal employee recourse and with the more open
access to QA personnel indicated by elimination of the ' technical :

review' block in the new Q-1 A. Similarly, it is inconsistent to argue that f j
*

Mr. Ross is at fault both for not pursuing his disagreements fully |

through channels, and also faulting him for not supporting management j
+ i

decisions. See App. PFF 223; Palm. Ex. 50."
!

I

38. "The Board is also troubled by the apparent intentional failure
I J

of Mr. Allum to communicate, for three months, the November 1982 in-
I

terim evaluation which stated that without improvement, Mr. Ross
1

might not be continued as a supervisor. Palm. Ex. 36. Allum, Tr. 4579, I
4589-90; see also Allum, Tr. 4574-75, 4578; Davison, Tr. 3939-40,
3951. Mr. Davison conceded that this delay was contrary to Duke policy.
Davison, Tr. 4583-84." "

39. "More to the point, Mr. Davison notes that 'a large contributor
to Beau's feelings of being treated unfairly resulted from lack of specific,

.

!clear standards for Beau's performance and the lack of formal review ses-
sions to go over Beau's performance.' Palm. Ex. 35. The Board views ;

these failures in the evaluation to have resulted in unfairness, not
~

merely contributing to Mr. Ross' feelings of unfairness. The lack of clari-
ty left Mr. Ross without sufficient notice of the basis upon which he ,

would be rated. Mr. Davison seems to perceive this as well, but suggests .

!only prospective action to correct this. Id " '
40. "Another consideration is the testimony of other witnesses

about Mr. Ross. Even discounting a 'we' versus 'them' attitude between
the crew and supervision, the Board asked nearly all of the welding
inspector and supervisor witnesses their opinion of Mr. Ross. None gave
him a rating lower than '4.' See Sifford, Tr. 9150; Ledford, Tr. 9108;
Crisp, Tr. 8415-16; Bryant, Tr. 6014, 6016, 6027, 6029, 6030. It may
also be noted that both Mr. Willis and Mr. Allum are no longer supervis-
ing Mr. Ross and his crew. Davison, Tr. 3857."

41. The Board takes note of other circumstances which provide
background for our evaluation of this matter. In 1981, Mr. Davison sent
a confidential memo to Mr. Wells, then corporate quality assurance
manager, about the welding inspector concerns. Part of the proposed so-

--

lution was to transfer Beau Ross and C.R. Baldwin (Palm. Ex.13). Bald-
__

win was replaced by Mr. Allum, but Ross declined transfer. This rein-
forces the conclusion that the subsequent low ratings of Ross, first by

- - Davison and later by Allum (under Davison's supervision) were intend-
ed to discourage strict adherence to QA procedures by Ross and his ]

crew.
42. When Mr. Ross declined transfer, it appears to the Board that

an efTort was made to build a case against Mr. Ross to justify future j
,

i
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action to demote or fire. The Board cannot avoid noting the difference '

in the record concerning the Ross evaluation case and the dispositions i
of harassment incidents involving craft foremen, e.g., Mr. Mullinax and i
Mr. McKenzie (discussed below at pp. 1522-25, 1527-28). In the latter I
cases, the foremen were made to understand they might be fired, but no (;

record was made. In Ross' case, an extensive record was made that ! ['could be a basis for firing, but Mr. Ross was not dealt with completely ;

openly. '

43. George Grier, who succeeded Mr. Wells as corporate quality |
assurance manager, wrote a lengthy confidential memorandum to the O
file about a meeting he had with Mr. Ross while Ross' recourse on his
rating was pending. The memorandum read in part as follows (Palm. Ex. [
33): t'

t
|The last area 1 discussed was in regards to the hearings. I explained to Beau that one ! g

of our big tasks would be to pt:t the concerns expressed by weldmg inspectors into i f

perspective. The intervenors will be characterizing those concerns in the worst possi- ! !
ble light. We need to be clear on the significance of those concerns and in particular ! '

will have to be clear on the meaning of terms like " intimidation." " threats,"
"falsificatiort" and " pressure to approve faulty workmanship." These are words that
are used in the concerns and could be used to describe very extreme circumstances.

The Board views the allusion to possible problems at a hearing in con-
nection with Mr. Grier's counselling Mr. Ross about his performance as
improper. Although Mr. Grier denied any improper intent (Tr. 3884),
the Board thinks a reasonable person probably would interpret these
comments as an attempt to influence future testimony in this
proceeding.

44. Based on our review of the testimony and exhibits, the setting
in which events occurred, and the credibility of the witnesses, the Board
finds that the 1981-82 evaluation, the November 1982 interim
evaluation, and the 1982-83 evaluation of Mr. Ross, all at the " fair" or
"2" level, were unfair and in retaliation for Mr. Ross' and his crew's
strict adherence to QA procedures and expression of safety concerns.2'

27 Palmetto asks us to rmd the Ross evaluations to be vioistior.s of 10 C.F.R. Part 50. apparently mean-
ing 10 C.F.R. i 50.7. PFF 254. That provision prohibits discrimmatson asamst an employee for engaging
in certain " protected activities," as defined in section 210 of the Energy Reorganization Act of 1974.
since there is no clear evidence in the record indicating that Mr. Ross tumscif voiced concerns to the
NRC pnor to the evaluation in question, we rmd no violation of 10 C.F.R. l 50.7. But are Ross. Tr.
6777. However, the evaluations did constitute disenmination against Mr. Ross on account of his voicing
safety concerns. They therefore violated the spent of sect.on 50.7. af not its neuer. In any event, a retalia-
tory job evaluation agamst an employee for raising safety concerns is inconsastent with the thrust of 10
C.F.R. Part 50. Appendix B and the " reasonable assurance" determmatsons that must be made under
10 C.F.R. l 50.57(a)(3) and the Ca& racy decision discussed at pp. 1433 34 above. Presumably, a pat- '

tern of such evaluations, not shown here, could preclude the necessary determmations and result m
denial oran operstmg hcense.
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The persons directly responsible for the discriminatory evaluations of .

Mr. Ross were Mr. Davison, Mr. Allum (as to the interim and 1982-83 j

evaluations), and Mr. Grier (as to the 1982-83 : valuation, which he i

should have overruled). Mr. Grier and Mr. Davison occupy senior level !

supervisory positions. Therefore, these actions are fully attributable to I
'

the Duke Power Company.
45. In retrospect, Duke would have been wise to listen to Mr. Ross i

and the complaints of his crew of welding inspectors as they developed
long prior to the Task Force Reviews. Instead, the Company chose to
let the problem fester and ultimately to accuse Mr. Ross of being unsup-
portive of management and acting inappropriately in questioning
management decisions. Duke corporate management has chosen to char-
acterize the problems that surfaced as " communications problems."
E.g., prefiled testimony of Owen at 16; Alexander at 5. The primary re-
sponsibility for such problems rests with management; the changes
made later to resolve such problems were not within Mr. Ross' authority
or responsibility to change. Mr. Ross appeared to the Board to have
been a dedicated employee,just trying to do his job.

46. We adopt portions of the Staff's PFFs 243 and 244, as |
indicated. "The Board finds that Applicants' treatment of Mr. Ross was
inconsistent with their programmatic responses to the welding inspector
concerns and inconsistent with effective implementation of their quality
assurance program." Notwithstanding these observations, the evidence
does not support a finding that Mr. Ross' pt:rformance of his work was
negatively afTected by the toll of these events on him. Mr. Ross himself
stated that the inspection process was not compromised. Ross, Tr. 6965;
App. Ex. 34, at 6, 7, 9. See also Rockholt, Tr. 6314-15; Cauthen, Tr.
6542. Despite the rating, Mr. Ross stated that the quality assurance pro-
gram (and presumably his role in it) is " going pretty much as it should."
Ross, App. Ex. 34, at 9. Mr. Ross stated:

we don't have the problems that we had before. We do have the doors open to us.
If we do have problems now, they are addressed and they are taken care ofin an ap-
propriate way.

- - - - - _ _ _ _ _ _ _ _ _ _ _ ... . _ _ . _ _

It'sjust a whole different atmosphere now. . .

47. Viewing the discriminatory evaluations of Mr. Ross in light of i

_

related welding inspector concerns, there appears to have been an unsuc-
cessful attempt on the part of some mid-level supervisory personnel to
bring about an informal relaxation of inspection procedures. This is a
serious matter. Had it been successful, it might have undermined the
QA program at Catawba by diminishing the efforts ofinspectors. Because

4
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'Mr. Ross and his crew continued to perform those duties conscientious-
ly, there was no " breakdown" or even relaxation of the QA program.
While important in itself, we further note that Mr. Ross was involved in
only one part of the QA program at Cetawba; we received no evidence
of other similar discriminatory evaluations. Thus there is no direct evi- -

dence that the overall QA program at Catawba was adversely affected by
Mr. Ross' evaluations. In these circumstances, the discriminatory actions
against Mr. Ross, while b!ameworthy, are not a basis for denying or con-
ditioning the license application. We expect the airing of this matter in
public hearing and in this decision will have a salutary effect on the
Company's handling of similar matters in the future.

D. Harassment of Welding Inspectors
t

1. Introduction t
6

1. The Board views harassment of welding inspectors to be a seri- ,

ous allegation, if true. Duke's management claims to have procedures in
place to handle such problems. The policy of the Construction Depart-
ment reads:

The Construction Department promotes caual treatment of all employees. The
harassment of any employees is contrary to this pohey and will be considered justifi-
cation for disciplinary action.

Harassment is any action that singles out an employee. to the employee's
detriment, because of, but not hmited to race. sex, rehgion, national origin. age.
handicap, or innate personal characteristics. Harassment involves two or more em.
ployees who may or may not include supervisors.

App. Ex. 73. The policy of the Quality Assurance Department is similar.
Both of these statements appear to be aimed at certain types oflabor dis-
crimination practices, involving, for example, sex or race; they do not
specifically address the type of issues which arose in this case concerning
alleged harassment of welding inspectors to the detriment of the effec-
tiveness of the QA program.

2. In reviewing these allegations the Board found it useful to clarify
its own concept of harassment. The inspector's job consists ofidentifica-
tion and documentation of compliance or deviation from construction
procedure according to prescribed procedures. Any action taken by
another employee or superior intended to modify the actions of the
inspector for the purpose of impeding the proper performance of the
inspector's task is considered to be harassment. The use of or threat to
use physical force or other violence is obviously the most overt form of
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harassment, but harassment can be more subtle, taking the form of oral
invectives or behavior designed to intimidate, embarrass, or ridicule the ;

I
inspector. To be effective, harassment policy has to be applied to conduct
off site,' as well as on site.

3. The Board recognizes that an air of tension between the inspec-
tor and the inspected is inherent in that relationship. No one likes to
have to do work over. Furthermore, the Board is aware that rough lan- ,

guage may be used on consituction projects to indicate friendly as well
as hostile feelings. In the cases reviewed, the Board has made an efTort
to distinguish between such expected factors and harassment. We also
allow for situations where an honest disagreement exists concerning in-
terpretation of procedures. We would not deny either party the right to-
disagree, but would require that formal procedures be followed in resolv-
ing such disagreements in an impersonal manner.

2. The Reep-Jones Incident

4. When welding inspector Max Reep found welder G.R. Jones ,

lying down resting about 30 feet from his welding rods, Mr. Reep took !

possession of the rods with the intent of writing an NCI report for failure '
to maintain control of the rods as required by Quality Assurance Proce-
dure H.3. Mr. Jones was alerted to this action by a pipefitter and took
back his rods from Reep's pocket before Reep left the area. Reep
completed his inspections and then repossessed the rods from a pouch
hangmg en the wall about 6 feet from Jones. Jones told Reepr he would
not leave with hi:; rods and forcibly took them out of Reep's hands. Mr.
Reep filed a harassment charge. Palm. Ex. 62; Reep, Tr. 8678-82. See
also Palm. Exs. 63-71.

5. The harassment charge was not upheld. The QA Department
supported Mr. Reep because of the implied threat by Jones; however,
the construction management pecple did not go along because Reep did
not need physical possession of the rods to write an NCI. (Rogers, Tr.
5263-64; Dick, Tr. 5268.) Reep thought he did. (Reep, Tr. 8644 and '

8647-48). A violation notice of Procedure H-3 (material control) was
issued against Jones and he was also counseled about unprofessional -- - - - -

conduct. Palm. Ex. 70; Dick, Tr. 5249-50.
6. The Applicant would have the Board find this incident "unfortu-

nate . . inconsequential and merely indicative of the natural conflict
-. - - _

which sometimes exists between inspectors and . . . inspected." App.
PFF at 80. The Intervenors suggest that this is another instance where
" management wholly refuses the chance to stand up for its quality assur-
ance program and its inspectors who try to do so." PFF 226. The StafTs
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position is somewhat equivocal, i.e., Jones was interfered with but it .
J

does not show a failure of QA management to prevent harassment of | |
inspectors. PFF 266. ; i

7. The Board finds this a case of aggravated personal confrontation | I

more than harassment, as we have defined it. The actions of Jones ;

seemed to be aimed more at retaining possession of his rods than in j
keeping Reep from reporting what he thought he should report. In this '

case the violation of procedures seems more marginal than in others.
The sudden awakening of Jones may have been contributory. Reep's
persistence in taking possession of the rods a second time when that was
apparently unnecessary may also have aggravated the situation. The
Board notes that a violation was written, Mr. Jones was counseled, and
the QA Department did stand behind its inspector. Thus the Board
cannot support Intervenors' criticism of the handling of this case, but
the Board does not concur with Applicants that it was inconsequential. j

On balance, however, the Board thinks this incident was handled
appropriately.

3. The Jackson-McKenzie Incident

8. Because of the complexity of this incident, the Board adopts the
Applicants' factual history in its Proposed Findings 256-262 (as our
Findings 9-15), since it is accurate (with one exception we note), gives
the necessary detail, and is still concise.

9. "This incident began on November 11, 1981 in the RBS area
adjacent to the reactor pressure vessel. (Tr. 8821-22, Jackson 11/30/83.)
Welding inspector Larry S. Jackson (Jackson) was walking across a plat-
form tov.ard a location where he was to make a weld verification when
he saw about 10 feet below him piperitter Fox grinding cn a 2-
inch-diameter stainless steel pipe. Jackson perceived that the grinding '

disk being used by Fox was not marked with red paint as prescribed by
Construction Procedure 170 (CP-170). Saying nothing, Jackson walked
down to Fox's work area to examine the disk. (Tr. 8823 25, Jackson
11/30/83.)" - --

10. "At Jackson's request, Fox handed the disk to him, whereupon
Jackson saw two red ' Magic Marker' marks on the paper on the backside
of the disk. (Tr. 8828, 8901, Jackson 11/30/83.) By Jackson's account,
while he was descending to the work area' Fox, having noticed Jackson's,

presence, took the grinder to his tool box where he placed the two red

i
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l~ marks on the disk.2: (/d.) Since Jackson believed he would have seen i

the red marks had they been on the disk at the time he first observed
the work in progress from the platform, he decided to initiate an NCI |
for violation of CP-170. (Tr. 8828,8834,8903, Jackson 11/30/83.)" i

11. "The type of disk involved is an abrasive wheel 3 inches in
diameter and is used for grinding in preparation of pipe joints for
welding. (Tr. 5669, Dick 11/2/83.) Standard procedure at Catawba was
to mark the disks used to grind stainless steel pipe with red spray paint
to distinguish them from disks used to grind carbon steel pipe. (Tr.
8755-57, McKenzie 11/30/83.) The purpose of the marking procedure
was to keep disks containing carbon steel fragments or particles from
being used interchangeably on stainless steel pipe. (Tr. 8792, McKenzie ,

11/30/83; Tr. 5669-70, Dick 11/2/83.) These disks are used up rapidly
'in a few minutes.' (Tr. 8797, McKenzie 11/30/83.)"

12. "After examining the disk Jackson left Fox's work area taking,

the disk with him. (Tr. 8834, Jackson 11/30/83.) Jackson then met
Fox's supervisor, Edward J. McKenzie (McKenzie), and discussed the
matter. (Tr. 8835, Jackson 11/30/83.) At McKenzie's request, Jackson ,

hanced him the disk from his work pouch, whereupon McKenzie
looked at it, commented on its red marks, and put it in his own shirt
pocket. (Tr. 8835-37, Jackson 11/30/83.) Jackson asked for it back but
McKenzie refused. By Jackson's account, he then reached into McKen-
zie's shirt pocket whereupon McKenzie stepped back, balled up his fist,
and told Jackson that if he touched him again, he would knock his eyes
out. (/d.) By McKenzie's account, Jackson poked McKenzie repeatedly
in the chest while demanding return of the disk and asserting that he
was going to issue an NCI report. (Tr. 8768, 8811, McKenzie
11/30/83.) Nothing further happened and Jackson then left the work
area. (Tr. 8837, Jackson 11/30/83.)"

13. "A short time later, McKenzie and Jackson together went to
Jackson's supervisor, Charles Baldwin, who immediately reviewed the
matter and concluded that the dirk should have been marked with red

ispray paint. (Tr. 8772, McKenzie 11/30/83.) McKenzie then apoic3 zed

_ _ _ . _ _ _
to Jackson and the two men shook hands and returned to work. (/d.)

~~

Later that day Jackson initiated an NCI report regarding the section of-- ,

pipe on which Fox was working at the time the incident arose. (Tr.
8845, Jackson 11/30/83.)"

14. "The next day, November 12, 1981, Jackson went to the RBS _

area to place a red NCI tag on the section of pipe upon which Fox had

i

j 28 Jack. son testified that although he did not see Fox mark the disk. Fox must have done so whde Jack.
son walked down to Fox's work area. (Tr. 8828. Jackson 11/30/83.)

: ,
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been grinding the previous day. (Tr. 8848-49, Jackson 11/30/83.) Ac-
cording to Jackson, he asked Fox to point out that section of pipe, which !

Fox did, and Jackson tagged it. (/d.) As it turned out, Jackson tagged
the wrong section of pipe. Shortly thereafter McKenzie approacht.d
Jackson, impolitely addressed him" and informed him that he had
tagged tne wrong pipe. (Tr. 8850, Jackson 11/30/83.) Jackson immedi- '

ately went to his supervisor and filed a formal harassment charge against
3

McKenzie for verbally abusing him. (Tr. 8853, 8855, Jackson |
11/30/83.) McKenzie went to see Charles Baldwin who sent a person to i
tag the correct section of pipe. (Tr. 8778, McKenzie 11/30/83.) The
next day, Jackscn, who had been 'on loan,' was returned to his regular
crew and work area. (/d.; Tr. 9072,9100, Ledford 12/1/83.)"

15. "The final outcome of this incident was that the NCI report
concerning the section of pipe was allowed to stand; however, the piping
system which included this section of pipe was later deleted (cut out)
and removed from the building for reasons totally unrelated to the
incident. (Tr. 8780-81, McKenzie 11/30/83; Tr. 8911 Jackson
11/30/83.) According to McKenzie, this incident was the only time a
violation occurred regarding an 'unmariced' grinding disk. (Tr. 8791,
McKenzie 11/30/83.) McKenzie testined : hat he did not know of any oc-
casion where an unmarked disk was partially used, marked, and then
reused on a different type of pipe. (Tr. 8812, McKenzie 11/30/83.)
McKenrie also testiDed that he collected all his crew members' red
Magic Markers the day after the Jackson incident. (Tr. 8781-82, McKen-
zie 11/30/83.)"

16. The Applicants' review of the case found that Jackson's actions
in attempting to retrieve this disk contributed to the escalation of the
confrontation and that there was no harassment. Dick, Tr. 5325-26,
5329. However, McKenzie and Jackson were both counseled about un-
professional conduct and McKenzie was told not to use abusive
language. App. PFF 265. Both McKenzie and his crew got a verbal repri-
mand about ridiculing inspectors. Dick, Tr. 5329-34. McKenzie was told
a repetition could jeopardize hisjob. Dick, Tr. 5309.

17. Intervenors point cut that_McKenzie admitted he deserved the
reputation of being a bully on the job. McKenzie, Tr. 8719. Intervenors
claim that McKenzie and his crew were perceived to have gotten off
" scott free." Palm. PFF 221. Intervenors claim this was a clear signal to
inspectors that they could expect no support frcm management. Palm.
PFF 222. The Staff agrees with the Applicants' resolution. StafT PFF 270.

M The Apphcants' characterization of what McKenne said as an " impolite address" is euphemtstec. See
Tr.8850.
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- 18. The Board considered the demeanor of witnesses, as well as
their testimony. We disagree with Applicants and Staff. This is a case of
harassment. The Board is not persuaded that in attempting to retrieve
the disk from McKenzie, Jackson violated his person to such an extent
(if at all) as to excuse the subsequent threats and ridicule that occurred
the following day. After an agreement that an NCI would be issued, the
actions of the crew and its foreman the following day, in the Board's
view, were designed to intimidate, ridicule and denigrate the inspector.

19. Although this episode did not affect the ultimate safety of the
system involved, attempts to enforce procedures should not result in

.

harassment. It would not be unreasonable for the perceptions arising
from this case to be as suggested by Intervenors. The actual actions
taken, however, were much more forceful and supportive of inspectors
than the general perception on the job. In this case, had the reprimand
to the crew and the warning to the foreman been made a matter of
record and communicated to the inspectors, the perception of manage-
ment support of QA would have been quite different. j

!

4. The Deaton Rifleincident
20. William Deaton, a welding inspector supervisor, had to repeat-

edly reject the fit-up of containment plates made by a particular
ironworker Deaton, Tr. 5793-94. One day on the way home frors. work
a car pulled alongside the car in which Deaton was riding. A man, recog-
nized as the ironworki.r, pointed a rifle at Deaton. They exchanged
words and the other car pulled away. Deaton, Tr. 5794-95. The next day ,

Deaton reported the incident to his own supervisor. The ironworker was i

allowed to be terminated at his own request (Beam, Tr. 5345-46) be- ,

cause the Company was uncertain of its legal position in an offsite ;

incident. Dick, Tr. 5623 24. Deaton said the resolution satisfied him be-
.. cause it was a problem with an individual who was removed. Deaton,
Tr. 5800-01. 7

21. Intervenors characterize the Applicants' response - allowmg i

the ironworker to quit - as " lack-a-daisical" and "only the slightest
wrist slapping." Palm. PFF 196. The Board, howeverTthink's~as Mr.

-

Deaton does. This was inexcusable, aberrant behavior of an individual. >

The problem was solved quickly by the removal of the individual. In this
case, we think the Applicant took a reasonable approach. The effect was
about the same as firing, if not as forthright. However, the Board is con-

,

cerned about the Company's hesitancy to fire the ironworker merely be-
cause the wrongful conduct occurred off site. To be effective, a QA pro-
gram cannot tolerate offsite harassment. We '. ave no doubt about the

,
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Company's authority to discipline employees for offsite acts of
harassment. ;

,

S. The Cauthen M-HInspections 1

22. Boyce Cauthen was responsible for " walk-down" inspections in
the reactor building. These are a final inspection primarily for construc- j

4tion damage on previously inspected and approved systems about to be
tested. Any deficiencies are noted on an M-41 form and could lead to an
NCI report. (Cauthen, Tr. 6508-11.) Mr. Cauthen was harassed by other
welding inspectors whose prior inspections approved welds that Cauthen
found to be substandard, particularly inspectors from Mr. Ledford's | ,

!crew (Cauthen, Tr. 6511-12), and especially Mr. Driscoll of that crew. !

Cauthen, Tr. 6317-18. The harassment took the form of " flak" and
avoidance by fellow inspectors. Cauthen, Tr. 6512. Mr. Driscoll cursed j |
Mr. Cauthen and promised to have him removed from the job. ! E
Cauthen, Tr. 6518. j ;

23. Mr. Cauthen testified that he was told he was "looking a little
too hard" for defects (Cauthen, Tr. 6451) and that he was only to look
for construction damage. Cauthen, Tr. 6450 and Prefiled Testimony,
Att. A. He also said he did not stop looking hard (Cauthen, Tr. 6451)
and would continue to note on an M-41 anything he found. Prefiled
Testimony, Att. A.

24. Management's first reaction to crew complaints was to change
the reinspection system so that deficiencies noted by Mr. Cauthen
would be referred to the original welding inspector and his foreman for
joint reinspection. Cauthen, Tr. 6512. This was a sensible move, but
complaints continued. Mr. Cauthen testified that all of his referrals were
verified. Cauthen, Tr. 6514. A short time after the encounter with
Driscoll, Cauthen was transferred by Art Allum (Cauthen, Tr. 6518 20)
and was replaced by an inspector in whom Mr. Cauthen had no
confidence. Cauthen conceded he had written himself up for missing
bad welds or. a few occasions (Cauthen, Tr. 6520), and that nobody was

. _ _ _ _ _ , . _ _ _ _ _ . _ . - - _

perfect.
_. -

,

Craftsmen were not involved and there is no suggestion of construction
scheduling pressures. Simply, the inspectors did not like another inspec
tor finding fault with their work. Transfer of Cauthen may have eased .

tensions and, consequently, have been seen as desirable in some ways
by Cauthen and management. However, the Board considers this a case
of harassment and that the management did not recognize and deal with
it as such. The Board is perplexed that anyone would suggest an inspec-

t
*
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tor limit observations to only construction damage. Fortunately, Mr.
Cauthen was stubborn enough not to heed such a senseless instruction.
Duke is instructed to modify its instructions and procedures, if
necessary, to avoid any such understanding (or misunderstanding, if
that be the case).

6. The Harris-Mullinax Incident i

26. This incident involved a welding inspector, Lindsay Harris, and
an ironworker crew and foreman, Tom Mullinax. App. Ex. 34, Att. A,
at 16, and Ex. 67, Harris Att. at 1. Mr. Harris found that a tack weld ap-
plied in the fit-up of an airlock was not properly preheated. Harris, Tr.
8967, er seg. Mr. Harris testified that he had said he would write out an
NCI if the improperly preheated tack weld was not cut out. Harris, Tr.
8968. According to Harris, foreman Mullinax threatened to whip him ,

,

(or knock his teeth out) if he did not leave his men alone. Harris, Tr. j

8968,8985.M The matter was ref erred by each man to his supervisor and [

in a subsequent meeting of the parties relations were improved. Harris, ;

i
Tr. 8968-69. Harris was satisfied the job was completed correctly. Harris,
Tr. 8969. In a separate " :eting, and unknown at the time to Mr. Harris,
Mr. Cecil Wall, Job Superintendent, orally reprimanded Mr. Mullinax
and cautioned against any repetition. (Mullinax, I.C. Tr.1041, er seq.,
and App. Ex. 99, at 3).

27. The Applicant would have the Board find that the Harris-
Mullinax incident " amounted to little more than a regrettable verbal ex-
change" (PFF 280). The Intervenors decry the fact that the only action
taken was a " mere verbal reprimand." PFF 199. The NRC StafT de-
scribes the incident as one that "on its face . . sounds serious," but
then downplays it because Mr. Harris has no continuing concerns and
there was no negative impact on Harris' inspection. The Staff suggests
that Mr. Harris' main concern was that, to his knowledge, no action was
taken against Mr. Mullinax in support of Mr. Harris' position. PFF 277.

28. The Board concurs with the Staff insofar as finding that Mr.
Harris continued to do his inspection job in a way he thought proper.
Also, working relations between Mr. Harris and Mr. Mullinax and his

-

crew were improved afterward. The Board, however, cannot simply dis-
miss the matter as a " regrettable verbal exchange." The incident was,a
serious case of harassment involving a threat of physical force to induce

MThere was some indication tnat the threat to Hams was an attempt by MutImax to say that tus crew,
not he, would whip Harris. Tr. 8983. we nnd this distinction improbable and. even ir based in fact.
insigniricant.
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an inspector to be less rigid. It makes little difference what part of the
anatomy is to be struck and whether the force is to be applied by the
foreman or someone under his control.

29. We do not know if Palmetto is concerned that only a reprimand
was given, or that it was only verbal, or both. A reprimand indicating
that repetition can result in termination seems a reasonable response to
foreman Mullinax. The Board does not understand, however, why the
reprimand was not confirmed in writing, since future job security was
purported to be involved. Furthermore, failure of the Applicants to com-
municate information on the disposition of cases like this to the inspec- |
tors could only lead to an impression among them that they would not -

be supported in an efTective way. Thus, although the Applicants' actions ;

in this matter were in the right direction, the handling was so inept it
could only hurt inspectors' morale. |

!
7. The BryantIncidents j

30. The Board accepts the Staff s recitation of events in its Proposed |
Findings 278-280 as follows. i

31. " Inspector John Bryant raised three incidents of alleged
harassment: one in which a welder, H. Beard, threatened to push Mr.
Bryant off the scaffold they were standing on, another in which a craft
foreman, M. Brazell cursed him for turning down a fit-up due to an
improper material marking, and a third in which a general foreman for
pipe fit-ups in the auxiliary building, H. Ellenberg, said that if it were
the last thing he did he was going to get Bryant out of the auxiliary
building. Bryant, App. Ex. 30, Att. A: Bryant, Tr. 6050-57. Mr.
Bryant's concerns focused on Mr. Davison's reaction, which was that
such incidents were just part of the job, and that nothing was done about
the incidents. Bryant, Tr. 6053."

32. ''On cross-examination, Mr. Bryant noted that the Beard inci-
dent was satisfactorily resolved when he talked to the craft foreman, and
the welder came to Mr. Bryant and apologized. He stated the men work

_ _ _ _ _
together without problems now. Bryant, Tr. 6177." _

33. "With respect to the Brazell incident, there is little in the
record beyond Mr. Bryant's statement that the event occurred and that
Mr. Davison took no action. Bryant, App. Ex. 30, Att. A; Bryant, Tr.
6054-55. The statement by Mr. Ellenberg came during a period in which
Mr. Bryant's inspecting group had identified 'a good number of rejec-
tions' and this was holding. up the craft's efforts to meet its schedule.
Bryant, Tr. 6055 56. Mr. Bryant noted that his subsequent removal from
auxiliary building inspections came when his crew moved to another job
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assignment, and had no connection with the noted incident. Bryant, Tr.
6156 57."

34. There is no indication these events were considered by the Non-
technical Task Force (Bryant, Tr. 6053-57), and no corrective action ap-
pears to have been taken with respect to them. Any preventive action
taken by Applicants would only have been organizational changes that
came subsequently. The Board sympathizes with Mr. Bryant's frustration
at receiving no response from Mr. Davison about these incidents. A
threat to push one oft a scaffold is not a light matter to be sloughed off
as part of the job. We believe this incident should have at least been
investigated.

8. The RockheltIncident <

35. John Rockholt is a welding inspector. The Intervenors relate an j

incident with a craftsman as an example of harassment. Palm. PFF 204. !
IThe Staff's proposed findings on harassment do not mention this

incident. Mr. Rockholt testified that a craftsman bumped him with his
shoulder. Rockholt, Tr. 6372. The craftsman did not work on anything
related to Mr. Rockholt's area of inspection. Rockholt, Tr. 6373. The
craftsman was described by Mr. Rockholt as a " militant-type" who
"didn't like his own mother." Mr. Rockholt reported it and was dissatis-
fied with the seeming lack of action. Rockho!t, Tr. 6373.

36. The Board does not condone such conduct, but it does not fall
within our definition of harassment. There is no evidence that the inci-
dent had any relation to Mr. Rockholt's work or was intended to keep
him from performing his duty. Rather it appears to be an unfriendly
action by a mean character. As such it is a question for the Applicants'
personnel people, not this Board.

9. The LangleyIncident

37. Former welding inspector Harry Langley testified that on one
occasion welders threatened to kick his rear end. Langley, Tr. 6883.
Very few specifics of the incident are given and the':iming is uncertain.
Mr. Langley said that the threat "sent me up the hill after them," and
he continued to do his work. Id. The record does not support any firm
conclusions about this incident but, in any event, it does not appear to
have been a major case of harassment or to have interfered with Mr.
Langley's work.
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^ 10. Impact ofHarassment ) ,

38. Harassment was raised by a number of other inspectors in their |
concerns, but they do not appear to be as serious as some of the inci- |
dents detailed above. See, e.g., Harris, Tr. 8969; Godfrey, Tr. 8307-08 :

' (on incidents such as being cursed by L. Lowry: "if anything, it made j

us a little stricter"); Crisp, Tr. 8435 ("any harassment did not affect per- i

formance; he inspected the work, not the person"). Staff PFF 282.
39. "Mr. Bryant stated that he thought threats from craft were not

- properly handled, and that some inspectors might be discouraged from
- filing harassment charges after the Reep resolution (Bryant, Tr. 6012,
6049), but no inspector said harassment affected job performance. See,
e.g., Deaton, Tr. 5800; Reep, Tr. 8685; Crisp, Tr. 8428; Godfrey, Tr.
8307-08." StafT PFF 283. #

40. Some inspectors believed the craftsmen and their foremen were
too production minded. McMeeken, App. Ex.10, Att. 4, at 6. At least
some of the time, a poor working relationship seems to have existed be- ,

tween the crafts and some inspectors. This may have resulted, in part, |

from poor communications about construction procedures and lack of
clarity about Company policy concerning quality versus production.
Some craftsmen thought inspectors were sneaky, trying to catch them in
violation (Dick, Tr. 5390-91) and some inspectors thought craft were
trying to slip by with substandard work.McMeeken, App. Ex.10, at 10;
Cauthen Prefiled Testimony, Att. A. If these at.itudes had continued,
.they had the potential for reducing the motivation of QA inspectors and
thereby affecting the QA program, and ultimately the quality of the
construction.: ,

41. The evidence presented to the Board does not indicate any .
faulty items went uncorrected. The inspectors affirmed that they contin-
ued to do their work properly,in spite of the harassment. In some in-

.'stances where the inspector perceived a lack of support, this too did not
seem to affect the future actions of the inspector. ;

42. The Board was also interested in what was done to improve ,

working relations and reduce harassment. As previously noted (pp.
'

__ _ 1454 55, 1456, above), harassment concerns were submitted by the -

welding inspectors in response to the Company's request and were con-
sidered by the Nontechnical Task Ferce. Establishment of a QA Depart-
ment Harassment Recourse Procedure was recommended (Alexander,

~ ' App. Ex.12, Att. 3, at 5) and implemented. Open lines of communica-
tion between craft and inspection were also addressed. An employee re-
lations specialist was made available. The Construction Departmer:t
amplified its instructions to include " intimidation, coercion, or kidding
will not be tolerated" and implemented a quality awareness program.
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Dick, App. Ex. 24 and Tr. 5198. These measures were reported to have
improved the situation. Ross, Tr. 6964; Crisp, Tr. 8414; Rockholt, Tr.
6343, 6199-6200. ;

11. Conclusiont

43. , Based on the foregoing analysis of the record the Board finds
that some welding inspectors were subjected to harassment by craft
workers and craft foremen for doing their job. This varied from insult -

and shtinning to threat of injury. The existence of these incidents indi- I
cates that other similar incidents probably occurred in areas other than
welding. However, the testimony reflects th.11 the welding inspectors
were not deterred from doing theirjob by the harassment. |

44. Intervenors suggest we find th.: h3rassment of welding inspec- t

|tors at Catawba constitutes a violation of 10 CJ.R. Part 50, Appendix '

'

B, Criterion I in that: "Such conduct . . . im.1ugns the authority and
freedom of persons in the performance of their quality assurance
responsibility." (PFFs 190,191 and 234.) The evidence does not support
such a conclusion. The few incidents described did not deter these
inspectors from performing their duties, nor was the freedom of the QA
program restricted.

45. The dimensions of the harassment problem as we have defined
it should be viewed in the context of the duration and magnitude of the
Catawba project - some nine years of construction involving thousands
of employees. In that per:pective, the number of significant harassment
incidents in this record is relatively small. As we noted previously (see

'

I.A.26, above), the welding mspectors were asked to and did list virtually
all of their concerns, including harassment concerns. Most of the welding i,

inspectors had worked at Catawba for several years (a few of them from
'

the inception of the project) and therefore it is reasonable to assume
that they would have listed any harassment incidents that had become
generally known among QA inspectors at the site n This was a vigorously
contested case in which the parties offered all the strong evidence they
could find. In these circumstances it seems reasonable to conclude that
virtually all of the significant harassment incidents that have occurred at
Catawba - or at least all such incidents involving welding inspectors -
are in the record of this case. I'n any event, in the absence of any indica-

'

tion to'the contrary, we can assume that correspordingly small numbers

H our rnmary concern is with irridents that become well known on the site beca'use they would havc a
wider chin,og efrect on the real of inspectors than an incident that goes unreported. It seems fair to
assume. moreover, that most unreported iricidents are of a minor nature.
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[ \ of harassment incidents have occurred in other major craft / inspectioni

areas, e.g., concrete and electrical work. All of this indicates that harass-
|

-

ment was not a widespread phenomenon at Catawba.
- 46. In most cases, the Applicants acted in a reasoned manner to dis- ,

courage repetition. Even so, the Board in looking at the Applicants' ac- t>

tions collectively finds them lenient. A reasonable person could have j'

taken more severe action in each case. In addition, the Applicants' fail-
ure to publicize their actions or to communicate in a supportive way
with the inspectors left inspectors with a feeling that management was

~

'

7
- not supportive of the inspection activity.

47. Lack of a clear statement of policy on harassment of inspectors
,_

was a major part of the problem. The Applicants' present written policy
is simed primarily at equal rights / equal opportunity issues. The Board-

;

i directs the Applicants to revise their harassment policy and finds six
- months an appropriate time for this action. We suggest that the Compa-

ny obtain input from both craftsmen and inspectors iri the revision'

y process.
,

-

II. CONCERNS RAISED BY MESSRS. MCAFEE
- AND HOOPINGARNER j
-

..

A. McAfee Concerns About Concrete Pours i

h 1. William Ronald McAfee worked in vi as jobs at Catawba ,

from March 1977 until March 1979. He worked as a prepour runner (a'
t
'

message carrier) in concrete work in early 1978. He testified that a wall
" of a reactor building was poured in a very heavy rain and that he saw 2

to 3 inches of water in the forms. McAfee Testimony, Palm. Ex. 93, at
25-26; McAfee, Tr. 7873-74. Mr. McAfee was present during the middle

- of the pour for a few minutes. McAfee, Tr. 7873-74. He testified that
covers were not in place (McAfee, Palm. Ex. 93, at 25-26). Mr. McAfee

- was cuncerned that excessive water might weaken the concrete, but

@
conceded that he did not know whether this was an improper pour.

: - - - - - McAfee, Tr. 7874. - - - - - -

2. Applicants' witnesses testified that procedures require protective
materials, if warranted. Davison, Tr. 7413. A surveillante report on the-

_

pour in question had been conducted. App. Ex. 55. That report reflected
that the pou'r had been free of water, and that adequate arrangements

,

had been made to keep water out of the form area. Id. Documents alsoy
O tc.flected that the pour had been inspected and approved. Id.; App. Ex.s

,

54. The concrete pour in question called for a design strength of 5000f . s

~

g

?
E

r ,
-
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psi; test cylinders on an adjacent pour had broken at about 7000 psi. }
Dressler Tr. 7606-07. i

3. We adopt Staff PFF 31 on this subject, as follows: "Mr. |
Bryant, an NRC inspector from Region 11, testified that his conclusions
(that Applicants had adequately protected against rain damage] were j

based on examination by Region II of the records of 256 pours made
during the time period January to March 1978. Bryant, Staff Ex. 5, at
6-8. Of particular note is his reference to a QA surveillance on a pour ,

made the same day as pour W82, which showed that the pour was tem- |
porarily stopped after water accumulated in the forms and on the surface
of the concrete, so that water and stone pockets which had resulted from
rainwater working cement o.T the aggregate could be removed. Id. at
7-8."

4. Mr. McAfee impressed the Board as a canuid and forthright
witness. Tht s, the Board does not doubt his testimony as to what he
saw. Even so, Mr. McAfee was present for only a few minutes during a
pour lasting several hours and there is no evidence that what Mr. !

IMcAfee saw materially affected the quality of the concrete. The evidence
ialso indicates that despite any marginal decrement in strength of the con-

crete caused by rain, the concrete would still be far above design
strength. In any event our primary concern is not so much with a partic-

.

ular pour as with whether the evidence indicates a systematic deficiency
with respect to concrete pours, and the inspection of pours. The Board
finds none.

5. Mr. McAfee also related an incident as a prepour runner in
which he had difficulty obtaining the approval of the QA Department to
allow the pour to begin. McAfee Testimony, Palm. Ex. 93, at 26; Dres-
sier Testimony, App. Ex. 37, at 34. After several hours' delay, a QA
person reportedly waived requirements. McAfee Testimony, Palm. Ex.
93, at 27. Mr. McAfee was uncertain what requirements were waived.
McAfee, Tr. 7877. A subsequent review of records by the Applicants in
the relevant time period disclosed waivers on nine different pours, three
of which were safety related, and all of which were properly

documented. Davison, Tr. 7463-64, 7470. Nonsafety-related pours do
not require formal QA'appr6 vat AppTEx77, at 35,37 and Davison, Tr.

-

7462.
6. Thz information provided by Mr. McAfee about this incident

was so lacking in specificity that it is hard to retrospectively reconstruct
what may have happened. The Applicants' evidence shows that appropri-
ue procedures were used to document safety-related waivers. This inci-
dent does not indicate any breakdown of the QA program.

;
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B. Rain in the Control Room '

7. Nolan R. Hoopingarner,11, worked at the Catawba site for
about three years as a general builder, rodbuster and scaffold builder.
Hoopingarner Testimony, Palm. Ex. 94, at 1. Mr. Hoopingarner and Mr.
McAfee cited an incident where water fell from the ceiling of the control
room onto the installed control panels (McAfee Testimony, Pa! 1. Ex.
93, at 27-28; Hoopingarner Testimony, Palm. Ex. 94, at 23-24.) They at-
tributed the problem to leakage in the roof.

8. The Applicants conceded that water had fallen from the ceiling,
but attributed the cause to condensation on the cold ceiling. Dressler
Testimony, App. Ex. 37, at 23. There was no heat in the room at the
time. An electrical inspector filed a nonconforming item report (NCI)

!on the it.cident (McAfee, Tr. 8120-21; App. Ex. 52 (NCI No. 4432)).
9. Mr. Bryant of the NRC Staff co dirmed the condensation and

also some roof leakage at a roof joint. Bryant, Staff Ex. 5, at 11. Two
NCI reports on the day of the incident (Nos. 4395 a,d 4432) stimulated
corrective actions to wipe the panel boards, supply heat, seal the roof, !

and test the circuits. (Palm. Ex.111; McAfee, Tr. 7880-81; Dressler ;

Testimony, App. Ex. 37, at 24; Davison, Tr. 7472-73; Dressler, Tr.
'

,

7352, 7362, 7372, 7595-96. Switches in the control panels that had been
exposed to the moisture were te;ted subsequently and did not fail.
Dressler, Id.)

10. It seems immaterial whether moisture was caused by
condenst.on, roof leakage, or both. The problem is the same as to
result, /.c., moisture on the control panel. While the incident was
unfortunate, it was the result of unforeseen circumstances and does not
reflect culpable negligence on the part of the Applicants. The aftermath
of the incident demonstrated that the QA program was effective in
producing corrective action. Mr. McAfee concedes as much. McAfee,
Tr.7878. '

C. Flooding of the Diesel Generator Rooms

11. We adept the Staffs Proposed Findings 48 and 49, as follows:- -_~ ~ ~ ~ -

"During the weekend of September 29-30,1979,7 inches of rain fellin
the Catawba [ areal during a 38-hour period. At the time of this excep-
tionally heavy rainfall, site grading and drainage had not been

~

completed, and certain manholes and electrical conduits were open al-
~ ~

lowing water to flood the diesel generator rooms. NRC Inspection
Report Nos. 50-413/79-18; 50-414/79-18 (October 25, 1979), Staff Ex. ,

10a, at 4; Testimony of Charles J. Wylie, et al., App. Ex. 37, Freeze, ,

Allgood, at 15. The floor of the diesel generator rooms is approximately ;
,
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40 feet below the outside grade (Hoopingarner, Tr.11,907), and as a
result of the combination of external events and the stage of
construction,41 inches of water filled Room 1 A and 8% inches filled I

Room iB. Staff Ex.10a, at 4."
12. " Witness Hoopingarner stated that water came into the rooms

through an outside stairwell, and that the diesel generators had been
subjected to rain [ falling through an open hatch]. Hoopingarner, Tr.
I1,907; Hoopingarner, Palm. Ex. 94, at 23. The NRC inspector, Milton i

Hunt, stated that there was no evidence that they had been rained on. i

Hunt, Tr.11,841. Applicants undertook to make an inventory of all
equipment in the diesel generator rooms at the time of the flood and
wrote NCIs for equipment which was submerged or partially submerged. :

App. Ex. 37, Wylie, Freeze, Allgood, Weir, Barron, at 17." |
13. Since the rainfall was 7 inches and the flooding reached about

41 inches in the control room there had to be multiple sources of
floodwater. The Board thinks it likely that the route of entry of most
floodwater was the open manholes and conduits. Thus, the Board finds .

the combination of the stage of construction and the unusually severe
rainstorm combined to produce this event. The important questions for
the Board, however, were (1) did the Applicants act prudently in meet-
ing storage requirements for diesel generators, (2) have measures been
taken to prevent a recurrence, and (3) has flooded equipment been prop-
erly refurbished?

14. We adopt the Staff's Proposed Finding 53, revising the last
line: "First, Applicants had implemented storage requirements in ac-
cordance with ANSI N-45.2.2 Level C (Special), which required (1)
coverings to prevent moisttre from falling on the equipment, (2)

. energizing of space heaters where epplicable, and (3) weekly inspections
of all components. App. Ex. 37, Allgood, Barron, Weir, Wylie, at 16.
Nevenheless, these storage requirements clearly were not adequate to
prevent the flooding and resultant damage. However, as noted by the
Staff, the size of the equipment was such that much of it had to be in-
stalled before the building was completed. Grading cannot be completed
while movement of heavy equipment, underground construction and

--Hhe like are still going on. Bryant,-Staff Ex. 5, at 27." Given these
circumstances, and the unexpe.cted extremely heavy rainfall of 7 inches
in a 38-hour period Applicants appear to have taken reasonable actions
to protect equipment. Id. at 26.

15. We adopt the Staffs Propcsed Finding 54, as follows: "Second,
the supervision of the cleaning and repairs by TDI representatives
(Karcher, Tr.11,872), and the origination of thirty-seven nonconform-
ing item reports (App. Ex. 37, Ailgood, Wylie, Barron, Weir, at 16) as-
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sured that an immediate evaluation was made as to whether exposed
parts v.ould require repair, replacement or some other disposition
(Hunt, Tr.11,855). The steps Applicants took to inventory all equip-
ment potentially damaged (Weir, Tr.11,878) and to assure that all in-
spections were performed (Barron. Tr.11,885; Allgood, Tr.11,884),

.

and the subsequent factory restoration by TDI (Karcher, Tr.11,872), in-
dicate that Applicants' procedures for identifying, documenting, ,

evaluating, and correcting a significant deficiency such as the degradation ,

of the diesel generator system were in place, implemented and resulted j
in restoration of this system to serviceability. Through its inspection 5

process, the NRC regional inspection staff monitored the initial |
condition, planned corrective acti;ns and the progress of achieving ;

these corrective actions, and closed the items out as corrected. Bryant, ! j
Staff Ex. 5, at 26-27; Staff Ex.10a; Palm. Ex.107; Staff Ex.10b, inspec- : |

ition Report Nos. 50-413,414/81-08 (May 20,1981),15(c)." i

16. Specific corrective actions taken were as follows: I !
(1) The diesel generator engine and other parts affected by water | |

were cleaned. Wylie, T r.11,889. i ;

(2) The generator was flushed with clean water and subsequently |
.

dried out. Wylie, Tr.11,889.
(3) All the components in the control panels and the terminal cabi-

nets which had been afTected by water were discarded and re- ,

placed with new components. The cabinets were cleaned and
restored Wylie, Tr. I1,889.

(4) All the motor starters which had been damaged by water were
replaced. The motor control centers were cleaned and restored.
Wylie, Tr. I1,889.

(5) All accessory and support equipment for the diesel generator
was refurbished and brought to an acceptable condition. Wylie,
Tr.11,889.

(6) The engine crankcase was opened and inspected. The high-
water level had been below machine parts. The c ankshaft was
inspected and there was no evidence of deterioration. Barrish,
Tr.11,890.

(7) Safety-related electrical cables were test'ed.~Allgood, Tr.~11,891.
~ ~ ~ ~ ~ ' ~

(8) The air compressor motors were returned to the factory for
rewinding and refur'oishing. Allgood, Tr.11,891.

(9) The RTD manifold was flushed with clean water and dried. .

Weir, Tr.11,892.
(10) Certain valves were disassembled and cleaned. Weir, Tr.

11,892.
(li) Air tanks were cleaned. Weir, Tr.11,892.

i
h

!
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(12) Crankshaft seals were cleaned and inspected. Karcher, Tr.
11,893-94.

17. We adopt the Staff's Proposed Finding 56, as follows: "To pre-
vent recurrence of such an incident, site grading has been completed.

| the conduit for electrical cables that served as the principal pathway of
water entry has been sealed, and the drainage system has been installed.
Van Doorn, Tr. 9813 14. Davison, Tr. 7557. Sump pumps are now in-
stalled in the subject manholes. Dressler, Tr. 7570. The current NRC
resident inspector, Mr. Van Doorn, noted that despite ' nasty rains'since
the incident, similar problems have not occurred. Van Doorn, Tr. 9627."

-18. On the baris of the evidence the Board does not find the Appli- |

cants derelict prior to the flooding. We find that the Applicants have
,

taken appropriate steps to refurbish or replace damaged equipment and
that reasonable steps have been taken to prevent a recurrence of
flooding.

19. Palmetto's case was based primarily on the testimony of Mr.
Hoopingarner, who did not possess any expertise on diesel generators or
the effect of floodwater upon them. The Applicants' case was presented
by a panel of well-qualified experts, including a representative of the-
diesel manufacturer, two electrical engineers and three mechanical
engineers. Tr. 11,870-82. The panel was responsive to questions on all
aspects of the flooding incident. Palmetto objected to the presentation of
this panel during the Applicants' rebuttal case. In the interest of obtain-
ing a full record, we overruled that objection. Palmetto then waived en-
tirely its right to cross-examine the Applicants' panel, not asking them a
single quesjon. Tr. 11,882-83. Although we are not treating that waiver
as an abar.donment of its right to contest this issue, we take into account
Palmetto's total failure to probe the Applicants' direct case in our assess-
ment of the record. Quite apart from that factor, however, the Applicants
are clearly entitled to prevail on this issue by the weight of the
evidence.32

D. Electrical Cable
--"

-20. We~ndopt the'StafTs Proposed Findings 42-46 on this subject, -

as follows: " Messrs. McAfee and Hoopingarner each raised the concern
that elec6tical cables and cable ends were not being ' adequately
protected, such that _ pulled cables were found lying on the floor, in

32 On June 22.1982 the date of this Part.at Initial Decision. the Board adrmited a late contentaon con-
cerning problems that have arisen in the course of t! sting and inspection of diesel genuators at
Catawbs.See notes 3 and 50 hereof.
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water, and were subject to abuse, such as from having wallboards placed
on them, all in violation of Applicants' storage requirements. McAfee,
Palm. Ex. 93, at 28-29; Hoopingarner, Palm. Ex. 94, at 9. Mr. McAfee
also stated that no records were- kept of failures to properly protect
cables. Id. Written testimony by Mr. Dressler indicated that Applicants
investigated Intervenors' allegations of widespread failure to properly
store electrical cable and found a few instances of improper storage, but
of a minor nature, which were corrected. Dressler, App. Ex. 37, at 3-4.
A Staff review of ten electrical inspections by NRC Region Il-based i

inspectors between mid-1978 and August 1980, as well as inspections by !

the NRC resident inspector from February to July 1980 resulted in only i

one violation of requirements relating to electrical cable storage - a j

crsble identified by Mr. Hoopingarner, reported in Inspection Report
Nos. 50-413 and 414/80-19. Bryant, StafT Ex. 5, at 14."

21. "Another NRC inspection of electrical equipment noted several
housekeeping deficiencies. These included two Class IE installed cables
lying on the floor in an area which previously contained some standing
water, and the tops of Class IE panels damaged by workers using these
panels as supports while conducting other work activities. These were
cited to show unsatisfactory housekeeping conditions related to Class IE
cable trays and cables The NRC issued a deficiency for noncompliance
with Criterion XIll of Appendix B. The report notes, however, that ap-
propriate corrective actions were taken/ Inspection Report Nos. 50-413,
414/80-12, Staff Ex. 3, at 3-4."

22. "Although these minor housekeeping deficiencies are noted,
what is of concern to the Board is whether safety-related cables have
been degraded as a result of poor storage practices, and whether Appli-
cants' procedures are sufficient to identify, document and correct prob-
lems that develop during the course of construction. While we have
noted the single violation identified by Mr. Hoopingarner, neither the
NRC nor the Applicants identified similar violations. The testimony of
Mr. McAfee is thtt problems identified with unprotected cable end:
were readily corrected. McAfee, Palm. Ex. 93, at 28-29; McAfee, Tr.'

7884."
-- - - 23'. -"Despite Mr.-McAfee's disclaimer statement that cable pull

problems were not documented, it was brought out on cross-examination
that he wrote an NCI on a cable he discovered to be damaged during an
unplanned inspection. McAfee, Tr. 7886-87. He also documented cable
protection problems on M-40C forms. McAfee, Tr. 7991-92."

24. "All safety-telated electrical cable pulled during the period cov-
cred by this concern was interlocked or braided armored cable (electrical
cable wrapped in steed or is protected in conduit. Dressler, App. Ex. 37,
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at 5. The ends of electrical cables are taped to protect the cable from
water. Id. As much as 10-30 feet of extra cable are typically pulled in ;

order to assure the pull is not too short so that, even if the ends of cable' j
pulls touch tne ground, there is little likelihood that this excess cable at /
the end is actually used. Id. at 4; see also McAfee, Tr. 7884. Additional
lengths are discarded in stripping of insulation, where connections are '

made. Dressler, App. Ex. 37, at 4. Nonwicking cable, that is, cable
which does not absorb moisture, is used so that the likelihood of g

damage from water is remote even if ends are left untaped. Id. at 5. i

Finally, preoperational testing of electrical systems to determine the in- ;

tegrity ofinsulation, as well as functional testing, provides further assur-
, |

ance that such cable will serve intended purposes. Id. at 6."
| j

25. There appears to be no dispute that electrical cables were some- ,

times found lying on the floor. Numerous deficiency reports document i J

this occurrence. Davison, Tr. 7440. There is no evidence, however, that I
faulty or damaged cables were actually installed. Due to the protection [
afforded by the type of cable used (armor plate, nonwicking material),
the practice of cutting off ends, and testing, there is no safety signifi-
cauce in an occasional cable lying on the floor. QA inspection procedures
appear adequate and were used. On this record, the Board considers this
a relatively trivial matter.

E. Piping and Rebar

26. We adopt the Applicants' Proposed Findings 484-485 on this
subject, as follows: "Mr. Hoopingarner alleged that pipes were lying on
the ground at the piping fabrication shop and that, in the rebar storage
yard, rebar was touching the ground and vegetation was growing
through it (Hoopingarner, Palm. Ex. 94, at 17,18) [fnotnote omitted).
Mr. Hoopingarner ofrered no opinion as to whether such incidents con-
stitute a threat to safe operation of the facility."

27. "We find both incidents to be of minimal significance. Again,
we note that Mr. Hoopingarner made at least three different site tours
with two difTerent NRC inspectors (Dressler et al., App. Ex. 37, at 4;
Bryant, Staff Ex. 5, at 13; Maxwell, Staff Ex.-6, at-3, Hoopingarner, -- ---

Palm. Ex. 94, at 7-9,16-17,18). In those site tours, Mr. Hoopingarner
was able to point out only one instance of rebar touching the ground,in
the rebar yard and one instance of piping touching the ground outside
the pipe fabrication shop. This did result in a Notice of Violation con-

_

cerning pipe storage which was the subject of NRC Inspection Report
50-413/80-19 and 50-414/80-19 (80-19) (Palm. Ex.107)."
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28. There is no safety significance in rebar touching the ground so !

long as it is inspected to see that any weeds, dirt, excessive rust, etc.,
are removed prior to use. This was done (Dressler, App. Ex. 31, at 28; 4

Bryant, Staff Ex. 5, at 28; Davison, Tr. 7574-75). Similarly, piping i, in-
spected prior to use and safety-related piping is cleaned and tested
(Dressler, App. Ex. 37, at 28). The Board also considers these two .

piping and rebar storage incidents to be relatively trivial matters. As the
Staff points out, "with 50,000 tons of rebar and 400,000 feet of pipe, ,

occasionally some ofit may get on the ground." Staff PFF 61. ,

,
;

I
F. Alleged Improper Weld Quenching

29. Mr. Hoopingarner testified that he saw a welder use a wet rag to I

quench a red hot weld on a pipe. He testified that the welder told him
that using the wet rag constituted a violation of prore.dures but that it
was necessary to "get the pipe right." Hoopingarner Testimony, Palm.
Ex. 94, at 10-21. Mr. Hoopingarner is not a welder himself, but he appar-

'
ently concluded that the wet rag procedure had some safety significance.
Accordingly, he reported the matter to NRC inspector Maxwell. Id.

30. Both the NRC and the Applicants investigated this incident.
The NRC's Report No. 50-413,414/80-08 states that:

the inspector discussed the quenching of welds with the melder identified by the con.
cerned employee (Mr. Hoopingarner). The welder stated that he had not practiced
nor witnessed the quenching of welds at the Catawba site. The inspector discussed
the quenching of welds with the authorized Nuclear Inspector and knowledgeable
Duke Power Company workers. These persons stated that they had not witnessed,
nor were they aware of, quenching of welds at Catawba. There were no statements
that supported the employee's concern relative to quenching.

Even assuming the alleged quer.ching incident occurred, quenching is
permissible with prior approval. Even without such approval, it has no
safety significance. Bryant Testimony, Staff Ex. 5, at 22. The Applicants'
investigation and resulting testimony were to the same effect. Dressler
l' refiled testimony at 7 9. We conclude that, at the worst, this alleged

~- --incident represents an isolated procedural violation having no safety -

significance.

~- G. Unsafe Scaffolds Causing Unsafe Welds -

31. Mr. Hoopingarner alleged that unsafe scaffolds had been erected
10 to 40 feet off the ground. He daimed that the welders were afraid to

a
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go up on those scaffolds and therefore did their welding hurriedly, result-
ing, in Heopir. garner's opinion, k, unsafe welds. The welders allegedly .

. said to hirr that "we just fill the gap . . . fill that hole." Hoopingarner
Testimony, Palm. Ex. 94, at 22.

32. We note again that Mr. Hoopingarner is not a welder (Tr.
8035) and that he apparently did not see any of these elevated and alleg-
edly unsafe welds himself. He does not claim that any welder told him
directly that these welds were unsafe. Without the benefit of more
context, statements about filling the " gap" or " hole" are ambiguous at
best. See Davison Testimony, App. Ex. 37, at 10.

33. The NRC investigated this allegation. Report No. 50-413,
414/80-08 states that:

The inspector discussed the subject with craft workers, QC and QA inspectors, and
safety assistants and supervisors. There were no statements made that supported
the allegation. These workers stated that scaffolds and platforms are built to satisfy
the craft workers including welders, additional work areas are provided upon
request, and craft work including welding is not started until the worker. or welder
is satisfied that the work platform is safe and adequate for the job requirements. No
related concerns were expressed to support the employee's concern. j

,

The Applicant =' review of this allegation substantiated the Staff's
- investigation. Davison Testimony, App. Ex. 37, at 9-12. Furthermore,
that testimony describes the extensive and redundant inspection program
for welds. This program gives substantial added assurance that Mr.
Hoopingarner's allegations do not raise a safety concera.

H. Mr. Hoopingarner's Access to the NRC

34. During his three years as a Duke employee at Catawba, Mr.
Hoopingarner expressed a wide range of safety and other concerns to his
superiors and to various NRC representatives.33 There is a contested
issue concerning whether Mr. Hoopingarner was ordered not to talk to
the NRC. Most of the relevant facts are not in substantial dispute.

35. In April 1980, Mr. Hoopingarner approached NRC inspector
_ Maxwell as Maxwell was walking through Hoopingarner's-work-location- -

on a tour of the site. Alexandct Testimony, App. Ex. 37. According to
Hoopingarner, he told Maxwell "that Duke Power was trying to fire me
for bringing up all these safety items and the wrongdoing that was going

~ '

on." Hoopingarner Testimony, Palm. Ex 94, at 5. Mr. Hoopingarner

33 Mr. Hoopingarner also expressed various worker safety cancerns to the occupational safety and
Health Admmistration. See. c.s.. Palm. Ex. 94. at 13.
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further testified that shortly thereafter his general foreman, R.H.
McDowell, approached him and "gave me a direct order that I would
not talk to or approach the NRC man."M /d. A few days later, Mr. Hoop-
ingarner discussed the matter with Mr. Turner of the Employee Rela-
tions Department and, shortly after that, Mr. Hoopingarner was called

- to the office of Danny Powell, also of Employee Relations. Powell
" withdrew" the order from McDowell that Hoopingarner should not ap-
proach the NRC man. Hoopingarner Testimony, Palm. Ex. 94, at 6.

36. There was apparently some confusion at that time about
Company policy as to whether worker could approach NRC
inspectors.25 Clarification was sought from Mr. Beam, the Project
Manager, who stated the policy as:

(1) NRC can talk to employees on Company time as long as it is not extensive.

(2) If NRC man is in work area, employee can approach him to show him some.
thing quickly. If they want to talk at any length with him, they should notify
their supervisor so an appointment, which may or may not be during working
hours, can be set up.

Turner Memorandum, dated April 23, 1980, Palm. Ex. 91. Mr. Turner
stated the foregoing policy to both McDowell and Hoopingarner. When
Hoopingarner remained concerned about McDowell's original order
"not to talk to the NRC man," Turner told Hoopingarner to consider
that " order" countermanded. Id.

37. We find from the foregoing that Mr. Hoopingarner was improp-
erly told that he should not approach an NRC inspector. We also find,
however, that that directive was effectively withdrawn at least twice
shortly thereafter. Furthermore, this incident appears to be an isolated
occurrence, not part of a pattern of restricting access to the NRC. The
evidence discussed hereafter makes it abundantly clear that Mr. Hoop-
ingarner was not deterred from contacting the NRC.

38. Palmetto is critical of the " clarified policy statement" laid down
by Mr. Beam and quoted above, but it gives no specifics. In our view,
Mr. Beam's version of Duke's policy was not unreasonable, at least in

, _ _ . - ~ the absence of a clear policy on worker access tn the NRC from the
~

,

M The Applicants presented a somewhat different version or ehat McDowell said to Hoopmgarner -
that workers could talk to an NRC inspector ir approached on the job site. but that they shat:!d r.;* Lut..
ate contact with an mspector while workmg. Alcaander Testimony. App. FF 37, at 1314 Given our
perspective an 'He meident, we can assume withnut r;ccag that Mf l'oopmgarner's verston was essen.
taa!!y correct.
35 The Apphcants pomt to an April 25.1977 letter trom Mr. Dick. vice President-Construct 'e xa n-
der Testimc.iy, App. Ex. 37. at 14. This letter was cast in very general terms and provW _ .i gued-
ance on the situation involved here.
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NRC itself. In the absence of such an NRC policy, it is hardly surprising
that utility policies might vary from time to time and often be unclear.
See discussion at pp. 1510-11, above.

%

I. Mr. Hoopingarner's Alleged Retalistory Firing i

39. The facts bearing on Mr. Hoopingarner's firing on September |

4,1980, are set forth in the record at length and are relatively complex.
We will refer to and summarize the evidence only as necessary to explain
our findings. The evidence can be interpreted to support three different
reasons for Mr. Hoopingarner's firing; that it was: (1) in retaliation for
his voicing concerns to the NRC; (2) a customary sanction for multiple |

'unexcused absences; or (3) in response to his unusual and disruptive
behavior on the job. As we shall explain, we conclude that Mr. Hoop- ,

ingarner was fired primarily because of his unusual and disruptive beha-
vior on the job and, secondarily, for his unexcused absences. He was not i

fired because of his contacts with the NRC. These conclusions are based !

on our overall assessment of the evidence - no single matter was -

decisive. Equally important, our conclusions rest on the demeanor and
credibility of the witnesses. We stress in the latter regard that we do not
question Mr. Hoopingarner's sincerity, or that he was telling the truth in
this case as he, Hoopingarner, saw it. We came to believe, however, that
Mr. Hoopingarner's perceptions were distorted by his self-righteousness,
poor judgment, and zeal to right evec wrong he saw at Catawba.

40. Mr. Hoopingarner began making complaints to his superiors
and NRC inspectors about a range of personnel and nuclear safety mat-
ters in late 1979. Hoopingarner Testimony, Palm. Ex. 94, at 4-5. Follow-
ing his first encounter with Inspector Maxwell (see 134, above), Hoop-
ingarner had an extended meeting with Maxwell, including a tour of the
site, on April 28,1980. Id. at 7-10; Maxwell Testimony, Palm. Ex. 99, at
2-4. Mr. Hoopingarner raist.1 a number of safety concerns, some of
which were presumably within his knowledge as a builder (e.g.,
scaffolds, protruding ladders) and some of which presumably were not
(e g., tvelding, pipe hanger insta!!stion). Hoopingarner told Maxwell that _ _ _

_

he had already raisea these concerns to numerous Duke personnel,
including Steve Alexander, Marty Meldon, Bob Hamilton, Stan
Wingate, Don McGurty, Brian' West, Danny Powell, Robert McDowell
and John Scruggs. Maxwell Testimony at 3. Shortly after this meeting,
Mr. Maxwell was instructed by his superiors not to take any further
action on Mr. Hoopingarner's concerns because Hoopingarner had
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charged that Maxwell was on Duke's payroll. Id. at 5.)* Although he had
no further dealings with Mr. Maxwell, Mr. Hoopingarner later took two
additional site tours with NRC Inspector M.D. Hunt. Palm. Ex.107, at
31.

41. Nor did Mr. Hoopingarner confine himself to raising what he
saw as safety concerns. He was alst, vocal in his criticisms of his co-
workers and supervisors. One of his supervisors, Mr. Pelfrey, undertook
to counsel Mr. Hoopingarner in March 1980 concerning various Hoop-
ingarner charges against Pelfrey an( other workers. In a memorandum i

of the counseling session, Pelfrey referred to seven of Hoopingarner's j
co-workers being interviewed separately; each had said, in substance: j

i

there was no problem with the way the crew was handled, or the way the job was
ran, and that if there was a problem it war Nolan himsetf. i

The Pelfrey memorandum concluded that: ,

,

I think his continaed accusations of these and other alleged items could and have
caused a moralle] problem oc this crew, which therefore brings down the maximum
productivity of this crev as a whole.

Therefore he was informed on this day 3-24 80 by R.H. McDowellin my presence
to cease these accusations aid bickering, or else it could result in dismissal of his
job.37 .

Mr. Pelfrey gave Mr. Hoopingarner a copy of the memorandum. Tr.
7751.

42. About a week after the Pelfrey memorandum and a few days
after his tour of the site with NRC inspector Maxwell, Mr. Hoopingarner
was involuntarily transferred from his crew in the auxiliary building to
another crew working in the cooling towers. The reason given by Person-
nel Relations for the transfer was Mr. Hoopingarner's personal safety
and protection. Palm. Ex.101. The evidence amply supports that reason.
Many of his fellow workers disliked Mr. Hoopingarner and he had re-
ceived a number of veiled threats. Hoopingarner, Tr. 8008-09; Beam,

_
Tr. 5467. The underlying reasons for this animosity are disputed. Mr. -- -

Hoopingarner claims that supervision had turned his crew against him
by selective enforcement of safety rules against them on account of his

._.

36As Mr. Hoopinsarner later recalled it at the hearins. he h.d said that Maxwell and Dsse employees
were "in cahoots" with each other. Tr. 8052. Either forrealation charges corrupt conduct for which
there is no basis in the record.
37 Palm. Ex. %. We see no reason not to rutty credit the statements in this memorandum. It and several
related exhibits were introduced by P.imetto as substantive evidence, without quahrication. Tr. 7764,
7954.
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raising concerns. Hoopingarner Testimony at 12. Similarly it was suggest-
ed that Hoopingarner's crew were afraid that they would be the targets
of hostility intended - for Hoopingarner because of his constant
accusations. Dick, Tr. 5596-97. These explanations do not seem plausi-
ble under the circumstances. Mr. Hoopingarner also claims that his crew
became angry with him because they knew he had gone to the NRC and
were afraid he would cause a plant shutdown and loss of their jobs.
Hoopingarner Testimony at 13. We find this thesis - that Mr. Hoop-
ingarner's activities as a self-appointed safety crusader could be viewed
as threatening a project shutdown - even less plausible.m We believe ,

'
that his crew's animosity toward Mr. Hoopingarner basically grew out of
his self-righteous convic; ion that he alone cared about safety and his in- |

-discriminate accusations against others on the job. See .Pelfrey j

Memorandum, Palm. Ex. %. ,

43. On May 15,1980, Mr. Hoopingarner requested and was granted .

- a meeting with Mr. Beam, the Project Manager, and Mr. Alexander, the i

Personnel Manager at Catawba. This meeting lasted about 2 hours and
Mr. Hoopingarner covered a wide range of topics. The very fact that the
meeting took place c'-monstrates that Mr. Hoopmgarner could get a
hearing from senior sta.rvisory personnel at the site. Indeed, we find it
remarkable that a project manager with responsibility for seseral thou-

'

sand employees and a multi-billion-dollar project could afford to take
the time to listen to the kinds of things Mr. Hoopingarner had to say.
Apparently, Mr. Hoopingarner talked with Mr. Beam on several
occasions. Beam, Tr. 5457.

44. The May 15 meeting was memorialized in a memorandum.
Palm. Ex. 83. Mr. Hoopingarner expressed several safety concerns,
some of which were viewed as warranting a response. Most of his
comments, however, were unrelated to safety. For example, Mr. Hoop-
ingarner made general observations about project management. He also
expressed concerns about costs, e.g., that unnecessary rework was being
done at Catawba. Hoopingarner even questioned Beam about a grill that
had been made for employee use on site because the work hours used in
fabrication would be passed on to the consumer. Ironically, Mr. Hoop-
ingarner also wanted to know if it was legal forDuke-to-hold employees
in the parking lot and not pay them as traffic was let out by rows.

M Many of M . Hoopingarner's " concerns" had nothing to do with nuclear sPfety. See, e.g., Palm. Ex.
Il Nor did Mr. Hoopingerner's explorations of the site. frequently in areas he knew nothing about,
turn up very much of interest to the NRC, No major problems were brought to light. Citatsons ror few
menos violations were issued. It is unclear whether the same violations would have been cited without
Mr. Hoopingerner's involvement. See NRC Reports on Catawba Nos. 3040 and 19

1545



45. The following description of comments by Mr. Hoopingarner at j

the May 15 meeting shed some light on the preceding comments and !

bear on Mr. Hoopingarner's state of mind: !

- (a) Says the plant is a " hell hole," and the Lord will clean it up "one way or j
another." Relates that "those people" are trying to destroy him; that they -

threatened to drop something on him. (He couldn't retate a specific threat I
from anyone.) '

-

(b) Feels he was moved from (the auxiliary] building because his life was in
danger. He says every one should be moved if we cared about others' safety.
States that " things are gettips better due to what he's done, and this is the
Lord's way of doing it." Then he said he was put in cooling towers to keep him
from spreading the word of righteousness over the job.

(c) Feels that we should read the Bible more Lord leads him daily at work and
will help him clean up the " den ofiniquity" that emists. Id.

In the course of the May 15 meeting, Mr. Hoopingarner referred to his
co-workers as " earthlings" and " slaves." See Palm. Ex. 83, at 9; Beam,
Tr. 5570-71; 5600.'

46. In addition to animosity, Mr. Hoopingarner's activities caused ,

disruptions. For example,~ Mr. Dick, Vice Presid:nt-Construction, testi- '

fied that when Hoopingarner approached Maxwell on the job site (see s

_

134, above), Hoopingarner's gadfly reputation caused his entire work '

crew to stop and watch. Tr. 5474-75. See also Tr. 5464, 5594. In 2

addition, Hoopingarner's investigative activities took considerable time
away from his assigned work. Beam, Tr. 5464, 5470-71, 5473. To cite
one more example, Mr. Hoopingarner testified that he attempted to get
documentary proof of alleged " wrongdoing" " tom mechanics in the

,

powerhouse, a place where he had no assigned responsibilities and no ap-
parent knowledge of the hardware. Hoopingarner Testimony at 12; Tr.
8092 94.

47. Duke fired Mr. Hoopingarner on September 4,1980. The cir-
:cumstances are accurately summarized by the Staff in their Proposed
Findings 76 and 77, which we adopt, as follows: "Mr. Hoopingarner
was removed from service (a Duke practice when an employee is ac-

- --~ cused of an offense that could lead to termination), by Mr. Cantrell, his
supervisor at the cooling towers, for failure to follow instructions - talk-
ing to a welder when he should have been working. Dick, Tf. 5544;
Hoopingarner, Tr. 8029; Hoopingarner, Palm. Ex. 94, at 19-20. It was

-~~ ~

subsequently determined that Mr. Cantrell's action was not justified,
and Mr. Dick directed that Mr. Hoopingarner be returned to service.
Dick, Tr. 5491, 5496."
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48. "R.S. Alexander, site personnel manager, called Mr. Hoopingar-
ner on Friday evening, to return to work the next Monday. Alexander,
Tr. 7511-12, 7515; Dick, Tr. 5493. On that Monday, Mr. Hoopingarner
did not return, and was again call:d by Mr. Alexander and informed that
he should return. Hoopingarner, Tr. 8034; Hoopingarner, Palm. Ex. 94,
t.t 20. However, Mr. Hoopingarner, on the advice of his lawyer, did not
return to work until Wednesday morning, at which time he was again
taken out of service, this time for having three anexcused absences -
one in July 1980 for failure to secure permission to stay cut of work
after he had a dentist appointment, and the two days he had not returned
in accordance with Mr. Alexander's instructions. Hoopingarner, Palm.
Ex. 94, at 20; Alexander, Tr. 7523-24. The determination this time was
to terminate Mr. Hoopingarner for having three ' rules of conduct' viola-
tions based on unexcused absences on three difTerent days. Dick, Tr.
5500; Alexander, Tr. 7521. Again, Mr. Dick participated in this
decision. Dick, Tr. 5500.''

49. Palmetto contends that Mr. Hoopingarner's firing was in retalia-
tion for raising safety concerns, particularly with the NRC. PFF
236-237. We reject that contention. If anything, his supervisors at the
site (with one exception, see 11 34-37, above) bent over bacPwards to
allow Mr. Hoopingarner opportunities to voice concerns to thern and to
the NRC. The idea that Mr. Hoopingarner, with his limited expertise,
could be viewed by Duke as a source of difficulties for them with the
NRC - particularly with a knowledgeable resident inspector scrutinizing
the same site - is not credible. Nor is it credible that Duke wanted to
deter other employees from following Hoopingarner's example. The
widesptead hostility Mr. Hoopingarner brought upon himself by his ac-
tivities certainly would have discouraged imitation.

50. We find that Duke had at least a colorable basis for. firing Mr.
Hoopingarner for his unexcused absences, and that the absences played
a part in the firing decision. Some 200 other Duke employees were ter-
minated for unexcused absences in the period 1979 81. Alexander, Tr.
7603. The circumstances of Mr. Hoopingarner's last two absences were
somewhat unusual, however, in that they were for consecutive days and
were apparently incurred on advice of counsel. We share with Palmetto
(PFF 104) some doubt whether an otherwise valued employee would
have been fired by Duke in the'same circumstances.

51. We conclude that, apart from the unexcused absences factor,
the unstated reason for Mr. Hoopingarner's firing was his well-
established pattern of unusual and disruptive behavior on the job. That
Mr. Hoopingarner purported to be interested in nuclear safety is
irrelevant. He could have achieved similar disruptive effects by talking
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politics or religion. It was his pattern of neglecting his assigned work and
;

accusing co-workers and supervisors of various wrongs that caused the ,

trouble. Duke, as an employer, is entitled to a day's work for a day's pay <

and a reasonable degree of harmony in its work force. We find on this ; ;
record that Duke was fully justified in firing Mr. Hoopingarner for failmg

:

to meet those standards.
52. We do not mean to imply that a concerned employee should

not have re. sonable opportunities to raise concerns with the NRC, :
'

including during working hours. We need not define what is
" reasonable" in this context, except to note that Mr. Hoopingarner i
went well beyond any reasonable standard.

, |
53. We have considered the statements of in camera Witness 3 | !

which tend to corroborate some of Mr. Hoopintarner's contentions. Wit- !

ness 3 Affidavit at 7-11. We question Witness .1's credibility in these !
respects. We note that he, like Mr. Hoopingarner, was fired by the Ap- j
plicants and thus may be biased against the Company. Id. We also note r

that Witness 3 chose to confirm some of the least credible parts of Mr.
Hoopingarner's testimony. Id. at 10, first and second full paragraphs. In
any event, even if Witness 3's statements were to be considered ,

credible, they are far outweighed by the mass of contrary evidence we '

have already discussed. !

iIII. THE IN CAMERA WITNESSES ,

8

A. Witness 1

1. Introduction

1. Witness 12' raised seventeen concerns in his initial in camera
testimony. I.C. Tr. 46-130. The Board later granted motions to strike
thirteen concerns.1.C. Tr. 481-86." As to the remaining four concerns,
we denied the motions to strike. The testimeny was not retained for its
specifics, however, but merely to show the underlying bases for the fol-
lowing Board questions:

. ~ . _ . . - - - -. . - . - .

39 We designate this witness and a subsequent witness as Witnesses "1" and "3" in order to keep their
idenutses confidentsl. Their sdentites are disclosed in the record of the m camero proceeding Partici-
pants in that proceeding are subsect to a protective order barring disclosure of witness identitses and
other conrxlential inforrasuon.
40 The rnatters refened to in Paltnetto's Proposed Finding 552 were sincken and we therefore daaresard
that proposed finding
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Witness 1 expressed concerns about out-of. roundness, wall thickness, fit-ups and ;

istress mduced by bending pipes in the safety-related sprinkler system of Urut
,

Number 1.
i

Assuming these concerns are melt founded, how would the functional use and struc- '

turalintegrity of that system be affected under adverse conditions? What corrective
action. if any. is required for the safe operation of the plant?

i
I

- I.C. Tr. 482. I
2. The Board decided not to recall Witness I to testify because

most of his prior testimony had related to nonsafety matters and his tes- |
timony generally had been quite nonspecific. The Applicants subse-
quently presented a panel of nine persons, including six engineers, to ad-
dress the Board question. The other parties and the Board cross-
examined the Applicants' panel.

2. Out-of-Round Piping ;

3. Witness 1 testified that piping he worked on in the annulus of |
Reactor Building I was "out-of-round" or egg-shaped cn the inside so
that.it would have to be ground or deformed for a proper Gt. I.C. Tr.
21-23. This testimony underlies our concern whether "out-of-round"
pipe could raise a safety question with respect to the containment spray
system.

4. The containment spray system is designed to reduce contain-
ment pressure in the event of a loss-of-coolant accident. T, e system

-h

piping is about 8 inches in diameter. The piping is to conform to the
ASME Code, which includes quality limits. The pipe for the spray
system must be bent to match the dome curvature. The bending pro-
duces ovality, which is also addressed by ASME requirements. Ray, et
al., App. Ex. 95, at 4-5. Ray, Barnes, Williams, I.C. Tr. 606-09.

5. The Board agrees with and adopts the Staffs Proposed Findings
.15 17,19-20 on this subject, as follows.

6. "ITT Grinnell, the pipe fabricator which does the bending of
pipes for Duke, is ASME-authorized and holds an NDT stamp, signify-
ing that it is ASME-certified for such work. Ray, l.C. Tr. 624. Appli-

Tants7eview oI~their vendor' audits of Swepco and ITT Grinnell
revealed no QA problems with either company regarding piping
specifications. Ray, I.C. Tr. 722-23. In addition to vendor audits, Duke
conducts a receipt inspection of this piping, and prior to use of the
piping there are QA fit up and QA welding inspections. Ray, et al., App.
Ex. 95, at 6."

7. "The ovality of piping is of concern to the structural integrity of
the containment spray system in fitting up the ends of piping and weld-

1549

.

- - - - - - - - - - _ _ _ _ _ _ _ _ _ _ . _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __



!
,

. |'
<b -ing them together to ensure'the piping is properly sealed against

, leakage. Ovality may be adjusted by the craft to within allowable toler-
ances by use of Dearman clamps and hand pressure, as specified by the
ASME Code. Barnes, I.C. Tr. 668-70; Ray, er al., App. Ex. 95, at 7. The
restraints induced in the pipe due to fit-up and the adjustments of ovality
by force would induce secondary stresses in the pipe wall but would
have no effect on the primary stress levels in the pipe. These secondary,

. stresses would be reduced by the heat of welding and any remaining

. locked-in secondary stresses would not alTect the ability of the pipe to
. perform its intended function. Ray, er 21., App. Ex. 95, at 12."

;8. " Review of the pertinent QA documents, including weld
tickets, mill test reports for heat numbers in the systems and al' M-4As-

for welds in this system, did not reveal any ovality of piping in this spray
system beyond the specification. Shropshire, l.C. Tr. 704-07."

9. "Even assuming excessive ovality of piping and some turbu-
lence in the flow of water through the system, there would be smooth
transition of the flow down to the wint of maximum ovality and such !

'turbulence would not induce vibrations in the piping which might lead
to rupture of the pipe. Barnes, I.C. Tr. 730-31. Since the concern with
ovality in piping is in sealing the pipe against leakage, this would be sig-
nificant in situations where piping is screwed together, since there would'

'
b: no way to seal such piping. However, when pipe is welded together,
it is the weld that seals the pipe against leakage and ovality is not signifi-

. cant in this situation. Ingram, I.C. Tr. 738."
'10. "Since applicable codes permit both ovality and the correction

of ovality within certain limits, and ovality itself does not interfere with
the functioning of the containment spray system except insofar as it
might prevent completion of adequate welds to seal the pipe, the Board
finds that, given the requirement that all safety-related welds be subject-
ed to at least fit-up and final visual inspection, there is reasonable assur-
ance that tl'e structural integrity and function of the containment spray
system will not be adversely affected by out of round pipes in the
system. Consequently, there is no corrective action required for the safe
operation of the plant."

,

11. Palmetto's proposed findings on this subject (PFFs 355,557),
are of the speculative "what if" variety and raise no substantial

'concerns. Palmetto presented no contrary evidence.
'

. . .

.l. Pipe Wall Thickness

12. Witness I expressed concerns that excessive grinding of welds ;

on the containment spray system might have reduced pipe wall thickness
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below minimum specifications. The piping actually in the system has
thicker wall than the piping assumed in the analysis, thus building in a
margin of safety. Ray, et al, App. Ex. 95, at 8.

13. Excessive grinding would be detected by required visual inspec-
tions and, if found, an ultrasonic examination is done to check wall

7 thickness. Barnes, l.C. Tr. 612-13. In addition, radiographic examaa-
tions are performed on all welds in this system and that process would
also indicate any excessive grinding. Cavendar, I.C. Tr. 610; Ray, et al,
App. Ex. 95, at 8.

14. The Staff provides a helpful summary of the results of certain
inspections, as follows (PFF 25)

f

Appleants' review of the M 4A documeutation on welds did reveal three welds that
were repaired fer wall thickness violations, all of which were discovered either [

through radiography of the welds or in the final walkdown visual inspection. ,

Shropshire, I.C. Tr. 708. Additionally, some M-4As indicated that minimum wall ;

thickness was questioned and the UT inspection report check forms found these to
^

be cceptable. Shropshire, I.C. Tr. 711. NCis were generated for any violations of
wall thickness that were identified and the items were subsequently corrected.
Shropshire, I.C. Tr. 71315.

15. Palmetto's several criticisms of the Applicants' showing are not
persuasive. We comment on two. First, Palmetto complains that the Ap-
plicants refused them any informal discovery on the wall thickness
issue. PFF 558. Without implying any view on the merits of any informal
discovery dimutes, we note that Palmetto is raising this complaint for
the first time in its proposed findings. It should have been raised be-
tween Witness l's first appearance on November 8,1983 and the hearing
on his concerns on December 15,1983.

16. Patrr.etto incorrectly states that "[t]he Applicant offers no proof
that such radiography is in fact done, nor that it is required for all welds
on this system." We read the sworn statements on lines 12-15 of Appli-
cants' Exhibit 95 as addressing these points.

17. In view of the foregoing, the Board fimds that Witness l's con-
cerns about thin-walled pipes are unfotinded.

~ ~

~ ~ ). ~ Fit-Up Inspectioins ~ ~ ~ ~

18. Witness 1 testified that a fit-up inspection did not occur in con-
nection with a particular weld he described in the containment spray
system.

19. The Applicants conducted a records review and identified the
weld in question. Although it appeared that a fit up inspection had been
performed, the question became academic because the veeld was later
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replaced. As the Applicants explained, "lijn any event, weld record
form M-4A for weld INS 125-4 further states that because of unaccepta-
ble lack of penetration discovered by radiography, the entire weld was
cut out on 8/25/80 and remade. All subsequent inspections, welding and
NDE steps on the weld record appear proper, and the weld radiographs
were accepted by Duke on 9/30/80 and by the Authorized Nuclear
Inspector on 9/24/80. In addition, the weld joint was hydrostatically
tested to 300 psig on 8/28/83." Ray, er al., App. Ex. 95, at 9.

The Board accepts the Applicants' explanation.

5. " Cold Springing"

20. Witness 1 expressed concerns about " cold springing" - i.e.,
bending pipes to make a particular fit using chain jacks or ;
"come-alongs." !

21. Procedures in effect at Catawba provide that ady more than
moderate hand pressure must be done under controlled conditions.
Review of the containment spray system records did not indicate that
any cold spnnging had occurred. Ray, er al., App. Ex. 95, at 10.

22. The only place in the containment spray system where cold
springine, would be at all likely to happen would be in the ring headers at
the top of the dome. Sections of pipe were cut out in those areas and the
pipes had not sprung out of alignment. Id. at 11; Ingram, I.C. Tr. 700.

23. In addition, the Applicants stated that " discussions with many
of the fitters and foremen associated with erection of the system reflect
that there was no cold springing " /d. Palmetto complains (PFF
564) that none of these " foremen and fitters" were advanced as
witnesses. There is no merit in this complaint. The Applicants did pro-
duce a panel of nine knowledgeable witnesses on Witness I's concerns.
It would have been completely impractical (as well as unnecessary) to
bring in an additional number of workers to testify on the narrow point
involved. Most of the panel members on the in camera concerns were
middle-level professional and managemert people. However, where it
was particularly important to hear the testimony of craft workers or
inspectors or lower level supervision,-the-Applicants produced those--- --

people.
24. The Boa d concludes that there is no basis for concerns about

" cold springing"in the Unit I containment spray system.
25. The Board also asked whether, assuming Witness l's various

concerns were well founded, such concerns would have adversely affect-
ed the functional use or structural integrity of the containment spray
system so as to threaten the safe operation of the plant. The Applicants
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answered that question in the negat:ve, setting forth a technical basis for
each concern, and the Staff bcsically agrees. Stafi PFFs 41-42. With one
exception, noted below, Palmetto did not contest this point. The Board
finds the Applicants' technical positions to be reasonable and well
supported, and accepts them without repetition here.

26. Palmetto faults the Applicants for failing to explore the " clear
generic implications" and " potential generic consequences" of the
" defects which have been observed." This criticism is not valid for two
reasons. First, the Board upon its consideration of the evidence has not

' found any " defects" from which " generic implications" might ernanate.
Second, the criticism implies that the Applicants were supposed to

; embark on a research program extending to all parts of the plant. But
this issue was bounded by the Board's question, which spoke only to the'

containment spray system in Unit 1.
27. Palmetto's Proposed Findings 569 577 are an extended critique

of portions of NRC Staff Report Nos. 50-413 and 414/80-03 concerning
several subjects, including Witness l's containment spray system issues.
We find it unnecessary to address these points because, as we shall.

explain, we do not consider those portions of this report to be a part of
the record or to be necessary for a proper decision of those issues.*

28. After we heard the Applicants' case on the containment spray
concerns, we entertained a Palmetto motion that the record be held
open on those concerns pending receipt of a Staff report. The Staff op-
posed the Palmetto motion, arguing that a Staff report on those concerns
was not necessary.1.C. Tr.1206. Thereafter in our Order of December
30,1983, we denied the Palmetto motion and formally closed the record
on the containmen; spray concerns. Staff Report 84 03 was prepared in

.

January 1984 and introduced as Staff Exhibit 26 at the final hearing ses-
sion on the five remaining in camera subjects. It deals with three of

,
' those cubjects and also, in part, with the containment spray system. The

Staff offered ti e report as relevant to the subjects before the Board, not
mentioning its discussion of the containment spray subject. Tr.12,272.
However, the Staff also said that it intended to " offer the entire inspec-
tion report" (Tr.12,272) and we later admitted the report and an asso-

- ciated appo.idix of interview summaries without limitation. Tr. 12,319. ._ _

29. As a result, the present record is somewhat murky as to the

.

status of the containment spray portions of StafiReport 84 03. Under all
,

i the circumstances, however, we think our intentional closing of the
record on the subject was correct and should control. In the interest of

i clarity, we now determine that the containment spray portions of Staff
Report 84-03 and related interview material in the appendix are not in
the record for any purpose.
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B. Witness Nunn ;

1. Introduction

1. Howard Samuel Nunn, Jr., a former Duke welder, first appeared
before the Board in camera in response to the Board's invitation to i

'
appear as a Board witness (Nunn, l.C. Tr. 153-294). He subsequently
filed two affidavits (dated 11/16/83 and 1/24/84). In the second affidavit i

Mr. Nunn expressed his desire for his testimony to be in the public I

record.
2. Mr. Nunn worked mainly as a weld repairman (Affidavit,

i1/16/83, at 6). He impressed the Board as a sincere and candid witness.
Mr. Nunn raised eight issues (Nunn, I.C. Tr. 153-294 and Nunn
Affidavit, 11/16/83). In response to motions by Applicants and Staff,

,

the Board struck four issues (l.C. Tr.12/8/83) and retained the ;

following: 'aminations, accuracy of radiographs, TIG wire, and '

!,"for: man override."

2. Laminations

3. The Stafl's description of 14minations in steel plate in its PFF
48 is accepted. "Laminations in steel plate are nonmetallic inclusions
made up primarily of residues from additions which are made to liquid
steel to improve the product by reducing'the oxygen content and refining
the grain during the fabrication process. Staff Ex. 22, at 3. Molten steel
is poured into a mold for solidification into an ingot, which is then
rolled to reduce the ingot to plate. During this process, very small
r. mounts of air or gas can be trapped in the mold and the inclusions then
form flat planes inside the plate. It is these inclusions which are referred
to as laminations. The rolling process used to shape structural steels pro- ;

duces the greatest strength and ductility in the longitudinal and trans-
~

verse directions, which are most important to structures. Laminar dis-
continuities usually reduce the ductility of th- material in the through-
thickness direction. Staff Ex. 22, at 3. Laminations are inherent in rolled
plate. McConaghy, et al.. App. Ex.110, at 5; Economos, Tr.12,154."

4. Whilc repairing welds in Reactor Building 1, Mr. Nunn~ found
!aminations in a piping penetration sleeve. Mr. Nunn was concerned be-
cause it is difficult to make a proper weld in the presence of faminations
and repeated repair of these welds is sometimes necessary. Construction
Procedure (CP) 88 requires the wclder to grind out the lamination and
fill the ground out area with weld metal. Mr. Nunn described the special
care he took to mcke a proper weld when he was called on to make
repairs. "Mr. Nunn's concerns were heightened when the Authorized
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Nuclear Inspector (ANI), Mr. Koskro" expressed concern to Mr. Nunn
that use of CP-88 did not solve tiie laminations problem, but only cov-
cred it up. These events caused Mr. Nunn to doubt the integrity of the
steel itself. I.C. Tr.154-67; Affidavit at 7-15." StafT PFF 46.

5. The Staff notes (PFF 47) "that Mr. Harry Langley also ex-
pressed a conarn regarding laminations, specifically, a lamination which
appeared during repair of a gouged spot on containment plate where the
knuckle plates come up on the outside of the wall. This was on the
second level, Stiffeners 18 and 19. That concern is addressed herein as j

well."
6. The Board accepts Staff's I.C. PFF 48 58, as follows: "The ;

steel in the containment plate is %" steel and is fabricated in accordance '

with ASME requirements. Stafi Ex. 22, at 2. The ASME requirements ;

state that laminar indications on a plate edge which are 1 inch or lers in j
length are acceptable without repair. McConaghy, er al., App. Ex.110, j

at 5; Staff Ex. 22, at 2. This is so because laminations are of significance i

only when they are subjected to loads which would cause them to open,
specifically, through thickness tensile loads which would produce
stresses perpendicular to the plane of the lamination. However, the
loads which produce stress in the containment plate at Catawba are paral-
lel to the surface of the laminations. McConaghy, er al., App. Ex.110, at
6; McConaghy, Tr. I1,959-60; Staff Ex. 22, at 3."

7. "The dominant stress loading on the containment structure re-
sults from internal pressures, the dead weight of the vessel itself, and
the dome. The resulting loads are radial and longitudinal. McConaghy,
Tr.11,958. The only place in the containment where the tensile load on ,

the plate would be affected by the presence of laminations is in the
bottom of containment. Hence, the plate used in this area was ultrasoni-
cally examined to assure no unacceptable laminations were present.
McConaghy, er al., App. Ex.110, at 6; McConaghy, Tr. 11,966-67. The
only other through thickness loads which would be applied to the con-
tainment vessel shell would be attachments to the wall, such as some
cable tray systems, some piping systems, and some minor platforms and
hoists which are supported from the containment vessel proper.

-- ~~~ ^ ~McConaghy, Tr.11,972. These attachments are controlled administra- - - -

tively and the design analysis has established what would be acceptable
attachments. McConaghy, Tr. '11,974. The Staff also testified that the

__
type of hangers and structural members being attached to the contain-

,

M Mr. Nunn. onsinally identireed the spellins or Mr. Koekro's name as "Coasrove." I.C. Tr.162. and
outsequently corrected das. Tr.12.185.
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ment liner plate would not be cause for concern. Economos, Tr.
12,077." !

8. "Laminations are of concern in the welding process. This is so i

because the heating and cooling can open the lamination, thus admitting
slag which would then show as a defect in the radiograph of the weld. I

'Llewelyn, Tr.11,968; Economos, Tr. 12,143-44. Hence, the Applicants !
developed Construction Procedure 88 (CP-88) which directs grinding
and sealing of the lamination prior to welding to deal with the issue with
regard to the containment plate. For welding of penetration sleeves, the
Applicants have a similar process which is documented on Form F98.
McConaghy, App. Ex. I10, at 6-7; Ruth, Tr. I1,999." ;

9. "The defect that would show in the radiograph of a weld that j

did not seal the laminar indications would not be a matter of structural '

concern, but would be of some concern since it could mask an important
defect, such as a lack of fusion. Barnes, McConaghy, Tr. 11,969-71;
Economos, Tr. 12,079-81."

10. "The specific weld that aroused Mr. Nunn's concern over lami-
nations was fully documented and approved by both QA and the ANI
representative. McConaghy, er al., App. Ex.110, at 7. Mr. Nunn, in
fact, testified that he was able to satisfactorily repair this weld. Nunn,
Tr.11,186-88. Further, the Staff investigation of this concern revealed
that the laminations in the weld preparation surface of the containment
penetrations were repaired consistent with Code requirements. Staff Ex.
22, at 3; Economos, l.C. Tr.150-52."

11. "Mr. Langley also reported an instance where the outside con-
tainment wall was gouged and the repair was hampered by the presence

. of laminations. Mr. Langley attempted to write an NCI on this; instead
it was repaired using a construction procedure and the defect was
removed. Langley, Tr. 6844,6862,6897. We should note here that Mr.
Langley's concern was related to the correct documentation for the
repair, rather than a concern about the existence oflaminations. Id."

12. "The steel-used-in'the containment-is supplied by- Phoenix
Steel and is certified to the ASME Code, section 2. Ruth, Tr.12,002,
12,006. Vendor audits did uncover two minor mistakes in the vendors'
own internal audit procedures, but did not find any significant
deficiencies. Akers, Tr. 12,023 25. The Staff witness, Mr. Economos,
also testified that the quality of the steel at Catawba is similar to steel at
other locations and, based on his extensive experience of over twelve
years la the steel manufacturing process, the steel in the Catawba con-
tainment is satisfactory for this application. Economos, Tr. 12,074-77."

13. "Mr. Nunn also raised a concern regarding e 3/8-inch-deep pin-
hole in a vendor weld where the stub of pipe was welded into the con-
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tainment wall. Ile testified that he pointed this out to his foreman and a ,

!QC inspector, but he believed this weld received no documentation for
repair. Aflidavit at 15; 1.C. Tr. 234 35. Applicants' witnesses testified ,

that this pinhole in a vendor weld was a weld joining a shroud support
ring to the stub end of a piping penetration covering a bellows assembly,'

and this did not form a portion of a pressure retaining boundary.
McConaghy, et al., App. Ex.110, at 8; Rudasill, Tr.12,018. As a result i

of the Applicants' investigation of this concern raised by Mr. Nunn, it
,

was found that this repair was not, in fact, properly documented ;

initially, and NCI No.17,511 (Palm. Ex.135) was written and the weld
was replaced with appropriate documentation accompanying the repair.
Shropshire, Tr. 12,020-22. It should be noted this weld was fully quali-
fled even before the repair, but the Applicants took action to correct the
lack of proper documentation in removing and rewelding the item with
strict adherence to the ASME Code requirements. Shropshire, Tr.
12,022."

14. "Of primary concern to the Board was whether laminations in
the steel plate in the containment would adversely affect the strength of
the vessel in an accident environment. Tr. 11,965, 11,971, 12,048-49. j

I}{owever, testimony by both the Applicants and the Staff demonstrates
that the stress loading on the vessel would not be affected by
laminations. This is so because the containment is designed to yield in a
membrane state, stretching like a balloon, and the loads that flow
around the laminations are uniformly carried across the containment
plate. McConaghy, Tr. 11,959 60."

15. "The Staff summary of investigative interviews revealed two
other welders who had, in fact, come across faminations in the pipe
sleeve penetrations in the containment, but neither of these welders
found the material itself defective and both reported the laminations
were repaired according to procedures. Staff Ex. 27, at iI,20."

16. Palmetto reviews this testimony in its Supplement to PFF
(4/6/84), at 413. liowever, the Intervenor fails to address most of the
expert testimony in laminations. In addition to the Langley and Nunn
testimony, Intervenor refers to testimony of welding inspector Irby.

*~ - Irby's concern, however, was about surface pitting - not laminations. - - - - - -

That concern was investigated by the Technical Task Force. See
11.B.139, above. Palmetto did r.ot propose any timely findings of fact on
the Irby concerns.

17. We can appreciate Mr. Nunn's concern about the difficulties
welders experience ir. making proper welds where laminations are
encountered. Mr. Nunn's own testimony, however, indicates he took
special precat:tions to make proper welds under these conditions. The

t
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testimony on this issue also indicates that the QA program at Catawba
was effective in the identification, evaluation and correction of
laminations. Although Mr. Nunn is a skilled welder, he is not a qualified
engineer or metallurgist. The Board is also reassured by the expert tes-
timony that faminations in steel et Catawba are within acceptable limits.

3. Radiography

18. The Board accepts Staff's PFFs 60 and 62-69 as accurate. "The
second issue which Mr. Nunn raised as a concern in connection with the
quality as::urance/ quality control program at Catawba was his experience ,

with radiography of welds. The welds Mr. Nunn was responsible for
repairing in Reactor Building I were routinely radiographed after com-
pletion in order to determine whether any defects exist in the welds
which might require further repair. X-rays are taken of the welds and if
a defect is found, the welder is given a tracer to overlay on the weld to
show the location of the defect for repair. Mr. Nunn testified that on
several occasions the tracer he overlaid on the weld did not show the
defect in the correct position, but would be off by several inches, or
showed defects not appearing on the previous overlay. Thus he ques-
tioned the competency of the radiography department at Catawba. Af-
fidavit at 17-19; I.C. Tr.171-75."

19. "The Applicants presented several possible explanations for
why Mr. Nunn may not have found indications of a weld defect where it
had been previously, or found a defect in a different location. One possi-
bility was that the defect was removed in the repair process, since, when
a welder cuts into a weld using an air are to remove an identified defect,
he possibly will remove the metal so quickly that some defects may be
removed before he sees them. Also, when blending out a smooth repair
area, he might find a small area of porosity or slag that he might consider
a defect, but due to its size, such potential defect may be acceptable
under the Code. Cavendar, et al., App. Ex. 97, at 6. Indeed, Mr. Nunn
himself describes this repair process in his testimony. I.C. Tr.171."

20. "A second possibility is that in the actual preparation and use of
the tracing based on~the radiogriphs, the observed location of the' defect

,

. may shift. When a tracing of the radiograph is prepared, the interpreter
shows the location and nature of the rejectable defect by referencing it
to location numbers around the circumference of the weld. The welder

"

must align the location numbers on the tracing to the corresponding lo-
cations on the weld which were marked during radiography carefully,
since failure to accurately align the location numbers r. I weld confi ura- ,

I
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tion can' result in improperly marking the defect location on the weld.
Cavendar, et al., App. Ex. 97, at 7."

21. "A third possibility is that the geometrical relationship between
the source used in the X-ray (radiograph), the defect and the film can
result in the defect location on the tracing being displaced from the
actual defect location on the weld circumference. Cavendar, et al., App.
Ex. 97, at 7."

22. "The Staff confirmed that in certain instances weld overlays
(tracers) may not depict accurately all indications within a certain area of <

the weld. This may be attributed in part to technique, angle of exposure, |
type of indication (defect), and its location / orientation. Staff Ex. 26,
at 8."

23. "The Staff reviewed the radiograph packages of approximately
twenty-six safety-related welds in its investigation of this concern. Radi-
ographic reader-sheets used by film interpreters to document findings
were reviewed and evaluated for evidence of possible errcrs in identify-
ing defects, their location and Code compliance. This review indicated |
that the locations of we': '-fects as depicted on the overlays were j
accurate. The Staff's review 13 not show any evidence of discrepancies
in interpretation, documentation and/or Code violations. Id."

24. "In addition to the document review done by the Staff, welders
were selected at random for interview and were asked for their assess-
ment of the accuracy / reliability of film overlays to detect weld defects.*2
Most welders interviewed did recall isciated instances where a radiograph
of a repair would show an indication not previously identified in a prior
radiograph, but stated their understanding that this was possibly due to
different angle shots and techniques used in radiography. The majority
expressed confidence in the accuracy of the overlays and the competence
of the radiographers. Staff Ex. 26, at 8; Staff Ex. 27, at 3,5,6,7,10,11,
12, 13, 14,15, 18,20, 22, 24, 25."

25. "The witnesses for the Applicants testified that it is easy to mis-
align a tracer (overlay) on a weld by % to 1 inch. Rogers, I.C. Tr.
866 67. In fact, Mr. Nunn himself testified that in laying the tracer on
the weld he 'had to go an inch, an inch to this side - this way, where

- - - - ~ the line had been marked; because I knew depending on the angle that --------

,

42-As part of the technica1 investigation of the concerns raised by the a camera witnesses, the stafr
selected a number of welders to interview, on the basis of what systems they worked on and, from a
poof of riny to sixty, niected a random sampling Economos. I.C. Tr. 1288 90. 1320. Based on the re-
sults of the interviews with the welders sampled. the stafr determined land the Board agrees] that since
no trend developed, there was no warrant for further expension of the scope of the investigation.
Economos.1.C. Tr.1315."
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they shot them at, that it could be just a little bit oft.'" Nunn, I.C. Tr.
916.

'

26. " Additionally, the Applicants' witnesses testified that the Code
requires complete coverage of a weld to be shown via radiographs, and
once a repair is made it is re-radiographed and this process continues !
until the weld shows no defects." Cavendar, I.C. Tr. 879-81. !

27. Palmetto, in its Supplemental Proposed Findings at 27, alleges
that radiography is used "as a weapon to overrule the rejection decisions
already made by welding inspectors to approve questionable workman-
ship." They cite four examples involving welding inspector Bryant to

_
support this ' charge. (Intervenor Supp. PFFs 46-48.) Bryant's Concern !

D-15 does not seem to involve radiography. See 11.B.31, above. Reex- ;

amination of the radiograph resulted in finding concavity in D 30. See
11.B.8, above. D-27 was a case where a Level III inspector overruled a :

Level II inspector on the basis of judgment after visual inspection and ,

radiographic evaication. See 1 1.B.24, above. D-22 reflects that a
*

" minor" weld defect was accepted after redoing of PT examination and
later by leak test. See 1 I.B.6, above. None of the cited concerns support j

Jthe thesis put forth by Palmetto.
28. It is not unusual for repeated radiographs to show differences

because of variation in location or angle of the shot. Furthermore, there
are several possible reasons why a welder could have a problem locating
a defect from the radiograph. These experiences do not in themselves
necessarily reflect on the competence of the radiography department.
While other welders reported some similar problems, the Staffinvestiga-
tion found that these welders seemed to generally have confidence in
the competence of the radiography department. Therefore, Mr. Nunn's
concerns notwithstanding, the Board finds no sufficient reason to ques-
tion _the competence of the radiography department. The testimony indi-
cates that defective welds were repaired and inspected, repeated!y if
necessary, until corrected.

4. TIG Wire

29.' The tungsten-inert-gas stick welding process is known as
"TIG" and weld filler material used in the process is _"TIG wire" (I.C.
Tr.149). Mr. Nunn reported problems with one batch of TIG wire that

- sputtered when used and tended to create excessive porosity (I.C. Tr.
176-80, 203-04, 247-53) He also referred to similar problems with 3/32
stick rods (electrodes). (PFF 592, at 288 to PFF 594, at 290.) Interve-
nors assert that bad weld rods were used and that the welder's under-

|
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standings of what to de with bad TIG wire varied (PFFs 592-594 and
Supp. PFF at 19-23).

30. The Staff has adequately addressed this concern in Stafi's PFFs
72-76. " investigation of this concern by both the Applicants and StafT
confirmed that one batch of TIG wire did appear to have a black streak
or scoring under the protective coat on this wire. However, this wire was
tested by actually welding with it and the welds thus produced were sub-
jected to NDE examination and no defective welds were produced using
this material. Rogers, et al., App. Ex. 96, at 8. The Staff review of welds
done with this particular TIG wire revealed that welds fabricated with
this material were of sound quality, as evidenced by their radiographs. ;

Staff Ex. 26, at 5,7." |
31. "The StafTinvestigation found that the material in question met I

minimum chemical and mechanical properties required by the applicab;e [
code. Staff Ex. 26, at 7. The filler material was checked at the issue sta- '

tion and even though the wire tested proved acceptable, instructions
were issued to welders directing them to discard any wire believed to be
defective and use other wire. Rogers, I.C. Tr. 804-06."

32. "With regard to the flux problems, again analysis gave no indi-
cation that the electrodes would not meet Code requirements. However,
since minor chipping of the flux on the striking ends of some electrodes
was occurring, all were examined visually and those with irregularities
were removed from service. Rogers, et al., App. Ex. 96, at 8-9."

33. "The Staff investigation revealed the amount of inclusions
found in a random sample of safety-related welds done with thi's material
was consistent with this type of material, weld thickness and
process. 83 A majority of welders interviewed in connection with the
Staff investigation admitted having some problems with defective weld
filler material, but none of them reported knowledge of any defective
welds caused by use of this material. Stafi Ex. 27, at 2. Rather, when
defective filler material was identified by a welder, it was discarded. StafT
Ex. 26, at 7."

34. "A vendor audit conducted by the Applicants in connection
with the electrode flux problem found no defici-ncies in the vendor's

- QA program. Roy, J.C. Tr. 817. Welders also had standing instructions -- - --H
to check filler material that was issued to them, and to discard any mate-
rial that they had cause to doubt. Rogers, I.C. Tr. 795-96, 778-80."

83 The deleted sentences state that there was "no evidence . . . any defectne peers used to fabricate
safety related =cids " Palmetto contests that statement H C. PFTs 36-38). citmg equivocal evidence.
Assummg that a ree bad welds might have been made with defective TIG mire, they should have been
detected m mspections.
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35. The testimony reveals that some wc! ding material used at the
Catawba site had some irregularities or imperfections. The problem ap-
pears to have been mainly with a particular batch of TIG wire. Problems
noted with electrode flux appear to have been isolated events. The TIG
wire problems were reported, investigated, and instructions were issued
on actions to be taken.

36. The Board does not find these events to reflect a general break-
oown in quality control of welding material. The wire in question may
have slowed work or resulted in waste by welders discarding questionable |
material, but there is no indication any defective welds were accepted.
One could also wonder why all the defective TIG wire was not recalled , ,

and discarded. While Mr. Nunn testified that the defective TIG wire was j

used, he was able to produce satisfactory welds in spite of the difficulties
encountered in its use (I.C. Tr. 901-03,921,936).

37. Intervenors would have us find a violation of 10 C.F.R. Part 50,
Appendix B, Criterion XVII. Because no records were kept of the craft
test welding with the TIG wire questioned by Mr. Nunn (Palm. I.C. PFF
36, at 21), we are dubious that Criterion XVII is meant to apply to this 3

situation, i.e., a trial welding by craft with material previously accepted
under required procedures. If a violation at all, it would be very low
level. The StafT appears to be of a similar view since they make no refer-
ences to a potential violation of this criterion in its concluding I.C. PFF
78 (or preceding supporting paragraphs,'I.C. PFFs 7177). Rather, Staff
finds this series of events evidence of an efTective QA program (l.C.
PFF 58). The Applicants assert that there were no procedural require-
merts or records to be kept and no reason to do so. (I.C. PFF 65.) The
Board agrees with the Staff and Applicants and we reject Stervenors'
I.C. PFF 36.

S. " Foreman Override"

38. Mr. Nunn stated that welder foremen would otder welders to
do work in a manner contrary to prescribed procedures or to the welder's
ideas of correct welding. (I C. Tr. 181-86, 193-95. 204, 254-58, 267-68,
283-87, 289-90EThese concerns came to be referred to collectively as

^

" foreman override." Specific incidents were listed by the Applicants
(App. PFF at 45 n.10), as follows:

1. lie alleged that his foreman told him to finish his weldt so that they looked
more uniform, despite the fact that Mr. Nunr. did not beliese that this had any-
thing to do with the adequacy of the weld.
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2. He alleged that a fellow welder, Mr. Henry, told Nunn that Henry's foreman
pressured Henry to finish one weld using a certain weld rod that was
inappropriate. The witness alleges that Henry further stated that the weld was
rejected Henry's stencil was pulled because of this rejection, and he was un-
justly forced to recertify.

3. Mr. Nunn alleged that another welder, Mr. Yeung. stated to Nunn that Young
was forced by his foreman to weld one Class G weld despite the fact that the
fit-up was unacceptable, and because of the poor fit-up, the one weld was
rejected. He alleges that Young told him that his stencil was pulled because of j
this one rejected weld and Young was unjustly forced to recertify.

4. Mr. Nunn alleged that one other welder, Mr. Ray, attempted to cover up
defects in a weld because he was afraid of foreman pressure.

5. Mr. Nunn alleged that his fore nan, Mr. Rudasill, attempted to pressure him to
tack weld fit-ups on 2 inch Schedule 80 stainless steel pipe for Mr. McKenzie's
crew in the Unit 2 Reactor Building without proper paperwork present.

6. Mr. Ncan alleged that welding foremen inappropriately approved welos or con-
struction hangers (which he stated are at times safety-relatcJ) in order to in- t

crease production.

!

39. A Staff investigation of these concerns reported "that while '

some individuals may have held their foreman in relatively low esteem
in terms of qualification and ability to manage the crew this was not per-
vasive and may have been a personality problem. The vast majority of
the craft interviewed spoke very highly of their past and present field su-
pervisors (foremen)." (Stafi Ex. 26, at 5). The StafT notes that (Staff
PFF 80) "the Applicants testified that they uncovered no instances
where the foreman sacrificed quality, and that if the piping (welding)
schedule was falling behind a deadline, extra crews were put on for two
shifts. Rogers, et al., Arp. Ex. I12, at 5; Wilson, Tr. 12,229-30."

40. The Board sees nothing improper in a foreman asking a welder
to finisn welds to make them look better even if the welder does not
think it necessary.

41. We accept the Staff's account of the Henry, Young and Ray
incidents. Staff I'FFs 83, 84. "The incident with Mr. Henry, as recounted
by Mr. Nunn, concerned an instance where Mr. Henry was told to use
the 1/8 rods that he had at hand, rather than going to the rod issue -~ ~~
shack to get 3/32 rods. The 1/8 rod was said to be too large a diameter
for the job at hand, and the result of using improper material on this -
weld was that the weld proved to be defective. Mr. Henry lost his certifi- .

cation as a welder and had to retest, because a foreman told him to work
with the wrong materials. Nunn, I.C. Tr. 184-86, 246."

42. "Mr. Henry testified at the hearing that the machine he was
using was defective, preventing him from obtaining the proper heat for
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the weld. He did not inform his foreman at the time, however, that the !
machine was defective, but he did report it later. He retested and his cer-

,

tification was returned. Henry, Tr. 12,232-36, 12,244."
43. This incident shows the Board that defective work was caught

and appropriate action taken. Thus the QA program was working; al-
though the foreman may have been as much to blame for the defective i

'

weld as the welder. ;

44. The incident involving Mr. Young concerned a weld he had
made two years previous to the actual incident. "According to Mr.
Nunn, Mr. Young had done a weld at a fit-up on the night shift that was
not properly put together. Two years later a defect in the weld was dis-
covered when the line was cut open to install a valve. Mr. Young was re-
quired to retest to keep his certification. Nunn, I.C. Tr. 185, 256. Mr.
Young testified, however, that the incident did not occur as Mr. Nunn
had related it. He was not on the second shift when the weld was origi-
nally made. Young, Tr.12,243. The weld was bad due to a 1/8-inch ex-
cessive penetration and he did retest to certify his ability to continue
welding. Young, 'I r. 12,236-39, 12,244." Staff PFF 85. Again, this inci- i

dent demonstrates to the Board a QA program functioning properly.
,

45. Mr. Ray had a problem with his stick rod. "According to Mr.
Nunn, due to foreman pressure, Mr. Ray continued welding with the
defective rod, causing an improper weld that had to be redone.1.C. Tr.
257-58. Mr. Ray testified at hearing and stated that while welding on a
structural hanger, the foreman he was working for was dissatisfied with
Mr. Ray's work and required him to retest, that is, run a pract;ce
coupon. When he returned, he ground the weld and had it inspected,
but he was not pressured to do the weld improperly by the foreman.
Ray, Tr.12,241. Mr. Ray also stated that while his foreman did challenge
him by stating Mr. Henry was doing better, he regarded this as encour-
agement to improve, rather than pressure to do inadequate work. Tr.

,

12,246-47." Staff PFF 86.
46. We accept the Staffs description of Mr. Nunn's concerns about

paperwork and foreman OK in PFFs 81-82 and Staffs investigation in
PFFs 81,82,87 and 88 (in part). "With regard to the instance concern-

~ - - - - - ing tack' weld fit-ups without proper paperwork, the Applicants testified
that the only work in the reactor building involving a crew working with
2-inch Schedule 80 stainless steel pipe where QA signatures on fit-up
were absent was on prefabrication of a temporary bypass around the
blowdown heat exchanger. This bypass was discarded after flushing of
the system and such work does not require any paperwork. Rogers, er
al., App. Ex. I12, at 9, Rudasill, Tr.12,249."
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47. "With respect to Mr. Nunn's concern over the construction
foremen writing 'vis-ok' on welds, the Applicants testified that construc- |
tion hangers are not used in nuclear safety applications, and the welding
foreman is the individual who approves such nonsafety-related welds. j

Rogers, et al., App. Ex. I12, at i1; Barnes, Tr. 12,226-27." !
48. "The Staffinvestigative summary ofinterviews did not indicate |

a pervasive problem with the issue of foreman override, but rather that i

there had been isolated incidents between craft and some foremen. Staff
Ex. 27, at 2, 3,12,13,15,17,18, 22, 23. Additionally, with but one
exception, none of the welders interviewed in the Staff investigation in-
dicated any foreman pressure to use defective materials to fabricate
welds or to do any welds outside procedures. Staff Ex. 27, at 3,5,6,7,
10, 11,12, 13, 14,15,16,18, 20, 22, 23,24, 25."

49. "An individual designated by the Staff as ' Welder B' did make ,

such an allegation. The summary of the interview of' Welder B' was dis- |s

tributed to the Board and lead counsel of the parties only, in order to i

protect the identity of ' Welder B' and to preserve the integrity of the
StafT inspection process. Tr.12,373. The Staff noted it was pursuing the
allegations and would De reporting back to the Board with the Stafi's i

results. On l'ebruary 17,1984, the Board determined to leave the record
open for the purpose of receiving the Staff inspection report on this
matter. Tr.12,553." We also noted that we were "not prepared to dis-
miss [the Welder B matter] as an isolated instance on this record" and
that we would consider what, if any, further action was called for after
reviewing the Staffs report. Id.

50. The Board and parties subsequently received letters from Staff
counsel dated April 11,13 and 26 and hiay 14 and 29,1984 concerning
Welder B. The April II and May 14 letters enclosed summaries of meet-
ings and the April 26 letter enclosed Staff Inspection Reports Nos.
50-413/84-31 and 50-414-17 (describing a Staff special inspection). The
May 29 letter enclosed additional Staff follow-up information. All of
these materials are received into the record. However, these materials
do not resolve this matter. As reflected in the summary of the meeting
between the Applicants and Region II personnel on April 18 and 19,
1984, the Licensee is presently carrying out an extensive inquiry into'- ~

the concerns first raised by Welder B and subsequently corroborated in
varying degrees by other employees. Presumably, the Licens'ee's inquiry
will thereafter be reviewed by the Staff and, following that, the Board

,

will expect a further report from the Staff.
51. In view of the present posture of the Welder B concerns, we are

holding the record open for the purpose of reviewing reports from the
Applicants and Staff on their resolutions of these concerns. Upon receipt
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of those reports we can consider whether any further proceedings are
appropriate, such as party comments on the reports or further evidenti-
ary hearings. However, on the basis of the present record we are resolv-
ing the " foreman override" issue in the Applicants' favor, subject to the
Board's later resolution of the Welder B and related concerns. Apart
from the Welder B concerns, there is no evidence that " foreman over-
ride" was a widespread problem at Catawba.

52. The Board finds nothing inherently wrong in a supervisor
requiring a craftsman to do work in accordance with the supervisor's
instructions, even if contrary to the craftsman's thinking. The Board, of :

course, would be concerned if such action by a supervisor resulted in !

defective work or a violation of Q A procedures. It appears in the circum- !

stances cited by Mr. Nunn that the QA program worked in identifying !
and correcting defective work, although in some instances Mr. Nunn |
felt it worked in a way to reflect tmfairly on the welder. There may have !
been one or more isolated incidents ofimproper pressure from a welder i

foreman, but contrary to Intervenors' conclusions (PFFs 30 and 31, at
18), there is no indication of a pattern of foreman pressure to "get the
job dorm" without regard to quality. Mr. Nunn's testimony indicates
that in two cases bad welds were found and corrected. Thus the Board
concludes, with respect to foreman override, that, subject to the resolu-
tion of the Welder B and re!ated concerns, there has been no compro-
mise of the QA program at Catawba, but on the contrary, the evidence
indicates the program is effective.

C. Witness 3

1. Introduction

1. Witness 3 provided the Board and parties with an affidavit of
his concerns and was cross-examined on them in an in camera session.
I.C. Tr. 296-395. Applicants identified eighteen different concerns in
Witness 3's testimony and affidavit and moved to strike the evidence on
all of them.1.C. Tr. 406-14. The Staff supported the Applicants.1.C. Tr.

~-- - 428. Palmetto argued that all eighteen concerns should be considered - - --

and included three of them" among a list of ten priority issues. I.C. Tr.
446. This Board granted the motions to strike eleven of the concerns
and portions of two others. I.C. Tr. 518-23. The seven concerns we
retained are discussed below.

"These were: placernent of rebar, honeycomb in concrete. and doors of the wrong sat on the Ausd-
isry Budding
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2. Applicants subsequently presented a panel of eight employees
who addressed five of the concerns. Four members of this panel were
engineers, two were former Leworkers of Witness 3, one was his ormerr

foreman, and one was a construction superintendent. App. Exs.104,
105,106,107 and 108. The Board did not recall Witness 3 as its witness
at this time and he did not accept our invitation to hear the Applicants'
responses to his concerns.1.C. Tr. I106.

3. When we closed the record on most of Contention 6 on Decem-
ber 16,1983. we left a few in camera issues open, pending receipt of
Staff technical positions. One of the open issues was "honeycombing" of
concrete as identified by Witness 3. Memorandum and Order of Decem-
ber 30,1983, at 4. NRC inspector Harris investigated honeycombing
and related concerns and prepared Inspection Reports 50-413/84-07 and
50-414/84-06. Harris sponsored this Inspection Report as his testimony
on honeycombing on the final day of the hearings. StafT Ex. 30.

4. Witness 3 prepared an affidavit in response to the Harris Inspec-
tion Report (Palm. Ex.143) and also testified on the final hearing day.
I.C. Tr.1370-81.

2. Honeycombing

5. As stated by the Staff-

[hloneycombing is defined by the American Concrete Institute (ACl) as voids left
in concrete due to failure of the mortar to effectively fill the spaces among coarse ag.
Elegate particles. Commun causes of this are inadequate vibration, use oflow stump
(dry) concrete. and placements congested with reinforcing steel (rebar). embed.
ments and penetrations.

Staff I.C. PFF 94.
6. Documentation and prompt repair of honeycombing had been a

problem at Catawba for several years. Following an NRC inspection in
April 1979, Duke was given a notice of violation for failing to identify
and repair a large honeycomb in the Unit I containment building. I.C.
Tr.1143-49. In response to this citation Duke improved its M2 program
for honeycomb and adopted a new QA procedure, S5, requiring a final
walk-through inspection.1.C. Tr.1155. Further, Duke has begun a
100% reinspection of all surfaces of nuclear safety related structures.
1.C. Tr.1155. This reinspection was in progress at the time of the
hearing. The adequacy of repairs is to be verified by NRC inspectors.
Staff PFF 105.
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7. Witness 3, whose work on the Catawba project included con-.

struction of forms for concrete and installation of rebar, testified that he
had observed a substantial amount of honeycombing when forms were
removed. Palm. Ex.143, at 4. He mentions particularly the exterior
" doghouse" of Unit 1. His first affidavit (l.C. Tr. 304) at 3 speaks of
" honeycombs . . . in bunches, and many were a half-foot in diameter.
The foreman's initial reaction was to put forms back over the honey-

- combs and literally cover them up." LtJer, in his response to the NRC
Inspection Report, he refers to " holes big enough to sleep in." Palm. i

Ex.143, at 6. We read Witness 3's concern as related more to construc- i
,

tion techniques than to specific deficiencies. Palm. Ex.143, at 6. Witness |
3 also pointed out that honeycombing may occur because of trash in the i

bottom of forms and because of bracing and other items placed inside i
the forms. I.C. Tr. 1371-72. ;

8. NRC inspector Harris testified that honeycombing is associated j
with exterior surfaces rather than internal voids. l.C. Tr.1360. This opin- ;

ion was based on his twenty four years of experience and his knowledge !

that concrete is poured into the center of forms and flows, with the aid
of vibration, outward through the rebar. I.C. Tr.1361. Voids larger than
one cubic inch are to be documented by QC inspectors and repaired ac-
cording to piocedures specified by technical support.1.C. Tr.1129.

9. Without knowledge of the 1979 notice of violation, Harris had
questioned Duke about their handling of honeycomb. This inquiry was
prompted by honeycomb he saw in the reactor building but for which he
could find no evidence that it had been identified.1.C. Tr.1347-48. He
was satisfied that pours made after 1979 were adequately documented,
but was concerned about the documentation prior to that time. (/d.)
Harris made this an unresolved item which was still under investigation
when he testified. (/d.)

10. Palmetto finds it " incredible" that NRC inspector Harris was
not aware of the 1979 Notice of Violation on this subject. We agree with
Palmetto, especially in view of the attention we gave this violation on
December 16,1983. I.C. Tr.1148-61. An NRC inspector charged with

- ._ . . ._- - - - .

investigating a particular problem at.a particular site should know the
- _ _ _ _

tor Harris' testimony, based on his extensive experience and demeanor
as a witness, is basically sound.

11. Based on the corrective action that has been and is being taken,
this Board finds that there is reasonable assurance that all honeycombing
of safety significance has or will be identified and adequately corrected.
The Staff is directed to verify that any remaining honeycombing of sig-
nificance is adequately repaired prior to low-power testing.
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12. Palmetto alludes to improper actions by the builder foreman
who, according to Witness 3, put forms back on for the purpose of
hiding a large area of honeycombing. PFFs 612-614. We believe that a ;

chagrined foreman might very well want to minimize the length of time ;

that poor workmanship was exposed to view. We agree with Applicants,
however, that such action has no safety significance since QC inspection
and subsequent repair is not avoided. App. Supp. Reply to PFF at 40.

3. Reber Specing

13. Witness 3 initially stated his coricern as follows:

the rebars were not spread evenly and therefore dd not match the spacing require.
ments of the blueprints. Sometimes the last rebar would have to be located outside
the concrete to match the spacing requirements. As a result the foreman would just
have us move the rebars to fit inside the concrete.

AfTidavit at 2-3.
14. Although the rebar spacing concern was associated with the tur-

bine building which is not safety related, the Board allowed further tes-
timony because the be.ses of the concern appeared to be construction -

practices and associated quality control.
15. Applicants' witnesses pointed out that while bar placement is

specified in design drawings, the Design Concrete Specification allows a
2-inch tolerance on the spacing of each piece and further deviation upon
approval of the project engineer. App. Ex.108. at 4. Foreman Durham
also testified that Witness 3 seemed to want to follow his own ideas of
how to install rebar, even though this would be more difficult and devi-
ate from the drawings.1.C.Tr. I134 36.

16. Witness 3 acknowledges that QC inspectors looked at and ap-
proved rebar instal:ation prior to pouring of the concrete. He complains
about the inspectors' lack of construction experience (I.C. Tr. 332-33)
and, relative to bar spacing,"it went from one extreme to the other that
they quit looking not just for numbers but they were down measuring to
the 16th to see if they were in the right place." I.C. Tr. 332.

17. We find nothing here to indicate that there was any significant
deviation from design in the placement of reinforcing steel, nor does {

this concern reflect any breakdown in the QA program for assuring !

proper installation of the rebar. f
|
;

:
!

;

i
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4. Removing Braces and forms Too Soon ,

18. On the basis of his prior experience, Witness 3 believed that
forms should be left on a slab pour for twenty-eight days for proper i
curing. I.C. Tr. 335-36. He was concerned that the forms and braces

^

were torn off the Unit 1 generator pier after only fourteen days. Id.,335. j

19. ' Applicants confirmed that the forms were removed before twen-
ty eight days, but that this was done in accordance v.ith the Concrete
Spew..; tion which allows removal at 70% or more of design strength
provided the average mean daily temperature was greater than 40'F.
App. Ex.107, at 3. In this case the design strength was 4000 psi. Cylin-
dets cured in the field for test purposes and broken at 11 days showed
an average compressive strength of 4500 psi - well above design
specification. Staff Ex. 30, at 3 and App. Ex.107, at 3. ,

20. We find nothing irregular about the early removal of concrete
forms under the conditions described here, nor any associated break-
down of the QA program.

5. Scheduling Pressure

21. The Staff appropriately summarizes the evidence on this con-
cern and we adopt its Proposed Findings 116,117 and 118 without !

change. |
22. " Witness 3 also alleged that there was competition among the

crews to see who could install the most rebar. Affidavit at 2. He also
testified that the scheduling pressure was so intense that the object was
first to do the job and then to go back and do it right.1.C. Tr. 314. He
stated his foreman in the turbine building held a record at Duke's
McGuire Station for installing the most tonnage of rebar and he wanted |
to ' keep the tradition going at Catawba.' I.C. Tr. 315. The witness cited

'

'

a specific example regarding placement of rebar in wall pours in the tur-
bine building where the foreman told Witness 3 the bars were to be in- ,

stalled before the forms.1.C. Tr. 315." i
'

23. " Applicants filed testimony regarding this incident explaining
- that the design required the horizontal bars to be on the exterior of the- - - -

vertical bars and thus must be installed before the forms, since access to
install the horizontal bars after installation of the forms would have

_
been extremely difficult. Once grade was established on the interior
forms, the horizontal bars were adjusted for acceptable elevation and
spacing in the pour and the remainder of the form was installed. App.
Ex.105, at 4 5.1.C. Tr. I130-31."

*
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24. " Applicants' witness further testified that the measure for pro-
duction is not tons of rebar per man hour, but that each pour has a
number of scheduled man-hours from beginning to completion. J.C. Tr.
1140. The foreman referred to by Witness 3 also testified that at
McGuire he had met the schedule most of the time, and while he was,

on occasions complimented for his work there, he was also on occasion

' chewed-out' for his work. I.C. Tr.1144. This foreman also testined that
if quality were sacrificed for quantity he would never meet a schedule,
since everything that has to be redene will delay the schedule.1.C. Tr.
1191."

25. We find nothing in the record to indicate Jiat proper installation
of the rebar was compromised by pressure to get the job donc quickly.
Although Witness 3 may not have agreed with his foreman's method of;

doing the work, the final result was according to design and approved by
-

QC inspectors.

6. Testing the Inaperners

26. Witness 3 was concerned that QC inspectors were often " hired
''

off the street" without prior experience. He states that sometimes he
"would intentionally install hardware wrong or put in a pipe sleeve
backwards, just to test and see if the QC inspectors would catch it. They |
never did. Although I would then 30 back and correct the problem

,

|
. . . ." Affidavit at 4. On cross-examination Witness 3 stated that his '

foreman encouraged such actions, "because he knew that we were ,

[ capable oil doing it right . . . ." 1.C. Tr. 310-11. This intentionkt wrong
installation of hardware with subsequent correction is said to have hap- '

pened in the walls of the turbine building. I.C. Tr. 321-22.
27. The foreman implicated by Witness 3 emphatically denied any.

involvement in intentional misinstallation or that "anything of thisj

nature happened." 1.C. Tr. I123-24. Further, other builders on this crew
| had no knowledge of such actions as alleged by Witness 3. App. Ex.106,

at 7. Applicants' witnesses also point out "that it would be extremely dif- i'

ficult for. [embedments] to be installed incorrectly and remain
4

.

'

undetected." Id. at 5. We agreCWe~further assume that any worker
~ ~

caught deliberately misinstalling hardware would be severely disciplined I

)

|
and probably fired for cause.

28. We are persuaded that Applicants' testimony is the more credi- |I

ble and that this alleged concern, apart from whatever Witness 3 might
ji

|have done,is not founded in fact.
}i.
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7. Supportfor Mr. Hoopingarner

29. Several pages of Witness 3's affidavit are devoted to corrobora-
tion of certain allegations by Palmetto witness Nolan Iloopingarner. Affi-
davit at 7-12. These allegations were not sepc.rately addressed in the in
camera sessions. Our findings on these allegations of Mr. Iloopingarner
are presented at pp. 1543-47, r.bove. As reflected in that discussion, for
the most part, the Board's interpretations of the frcts differ from those
of Mr. Hoopingarner and Witness 3.

,

|

8. Prenotification ofNRCinspections |
30. This concern was not stated in the initial affidavit of Witness 3,

but was developed on cross examination by Intervenors' counsel. I.C.
Tr. 352-53. The primary concern seemed to be that last-minute house-
keeping efforts would cover up the typically more disordered condition
of the work areas. No mention was made of any attempt to hide or cor-
rect inferior work. I.C. Tr. 353.

31. None of the parties propose findings on Witness 3's "prenotifi-
cation" concern and we have no reason to do so inasmuch as no con-
struction defect or quality assurance issue was raised. Another Board I

witness, Mr. Harry Langley, expressed a similar concern about prenotifi-
cation of NRC inspections and we address that in section D, below. |

9. Conclusions ;

32. Of the seven concerns of Witness 3 we accepted for analysis on j
the record, only honeycombing was shown to warrant serious considera- !

'tion in relation to construction deficiencies in safety-related structures
or to the functioning of the Quality Assurance program. We find the
deficiencies in Applicants' QA program that resulted in unidentified and
unrepaired honeycombing prior to 1979 have been corrected and that
there is now reasonable assurance that all honeycombing of safety signifi-
cance has been or will be identified and corrected prior to low power

__. testing. _ _ - . ._ - -

D. Witness Langley

1. Harry Langley, a former we' ding inspector at Catawba, first
came forward with concerns in a limited public appearance session,inde-
pendent of our general invitation for in camera appearances. As a matter
of convenience, Mr. Langley was later heard on the record under the
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same procedures as the irt wmcra witnesses Motions to strike were
granted as to all but three of Mr. Langley's concerns. l.C. Tr. 51213.

2. Mr. Langley testined about an incident of harassment. Accord-
ing to Mr. Langley, he and another inspector, Lindsay Harris, had been
inspecting a personnel airlock when they were threatened by the craft
foreman on the job, Tom Mullinax. Tr. 6883-84.

3. Harris and Mullinax later appeared as witnesses. Harris agreed
that he and Langley had once been working on an airlock at the same
time, but he could not recall Mullinax threatening him at that time. Tr.
1037-38. Mullinax could not recall threatening Langley. Tr. 1939-40.

4. Harris had testified previously about a difTerent incident that
had involved angry words from Mullinax to Harris. However, it became
clear that the incident occurred after Langley was no longer employed

' by Duke. Harris, Tr.1031.
5. The testimony is in direct confhet as to whether the threats of

Harris described by Langley actually occurred. Neither the circumstances
nor the demeanor of the witnesses resolves the conflict. We can say
that, given the circumstances and the occurrence of similar incidents at
Catawba, it is certainly possible that the incident did occur We will
assume it did and take it into account in our overall conclusions about
harassment.

6. Mr. Langley testified about laminations in a gouged area in con-
tainment plate. This concern is addressed in our discussion of Witness
Nunn's more fully elaborated lamination concerns. See pp. 1554-58,
above, particularly 115 and 11. Suffice it to note here that Mi. Langley
himself stated that the defect he saw had been repaired. Tr. 6897.

7. Mr. Langley alleged that workers at the site receised prenotifica-
tion of NRC inspecticas, implying that the inspections were somehow
compromised. I.C. Tr.1081. Palmetto offers no proposed findings on
this concern, apparently not finding any safety significance in it. Neither
do we. The Applicants' evidence was to the effect that prenotification
did not occur, or at least was not their practice. Davison, I.C. Tr.
1012 16. Furthermore, we accept the Applicants' I C. Proposed Finding
140 that: "even assuming Mr. Langley's allegations were true, preno-
tification of a specific inspection would have no effect. Concerning _

*

completed work, all of the records documenting it are dated U.C. Tr.
1060-62, Davison, Morgan, Harris, and Freeze 12/16/83). Mr. Langley
himself agreed it would be too late to change completed work U.C. Tr.
1082-84, Langley 12/16/83). As to in process work, specine prenotifica-
tion would similarly have no effect. The NRC inspectors commonly look
at numerous welds in any given area. If poor quality work was being
done, a prenotice of several days would not be adequate to retrain the
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welders to perform their work well under NRC observation (l.C. Tr.
1062 64, Davison, Freeze, Morgan, and 11arris 12/16/83)."

Findings of Fact on Technical Contentions

I. REACTOR VESSEL EMBRITTLEMENT

A. Calculation of Reference Temperature

1. Intervenors' Contention 44/18 reads: "The license should not
issue because reactor degradation in the form of a much more rapid in-
crease in reference temperature than had been anticipated has occurred
at a number of PWRs including Applicants' Oconee Unit 1. Until and
unless the NRC and the industry can avoid reactor embrittlement,
Catawba should not be permitted to operate."

2. The reference nil-ductility temperature (RTNDT) is significant
in determining if failure can occur to the reactor vessel. (Elliott, Staff
Ex.18, at 2; Mager, App. Ex. 92, at 4.) The initial values for RTNDT at
Catawba Units I and 2 are -8'F and 15'F, respectively. (Elliott, Staff
Ex.18, at 13; Mager, App. Ex. 92, at 10.) The Intervenors concede that
the initial RTNDT values were determined in accordance with require-

,

ments of codes and regulations. (Riley, Tr.11,164.) Therefore, this con-
'

tention is concerned with the increase i'n reference temperature in reac-
tor vessels after many years of operation.

3. Applicants based their calculations for end-oflife RTNDT at
Catawba on extensive tests of surveillance capsules from other Westing-
house reactors that produced trend curves showing shifts in reference
temperature as a function of neutron fluence and percent copper in
vessel material. (Mager, App. Ex. 92, at 6.) For Catawba Units 1 and 2,
end of life RT values were calculated as 86*F and 1^9'F,NOT
respectively. (/d. at 10.) Subsequent calculations with three times as
much data base gave corresponding new values of 66*F and 98.9'F.

4. Staffs calculations are based on surveillance coupons and em-
pirical correlations of radiation effects data. (Ellictt, Staff Ex.18, at

-- -4-5.) Originally, Staff used-formula and trend curves in Regulatory
Guide 1.99, Rev.1. April 1977, to compute shift in RTNDT. As addition-
al data became available, the "Guthrie Formula" was developed. ,

(Commission Report SECY 82 465; id.) Staff plans to use Guthrie
Formula until data resulting from test coupons pla:ed inside the Catawba I

reactors becomes available. (Elliott. Staff Ex 18, at 6-7.) The standard
deviation for the Guthrie Formula is 24'F and the Staff adds two stand-
ard deviations as a conservative measure when using that formula (id.).

t
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This means there is a 97.5% probability that the true shift in RTNDT *ill .

be less than the mean-plus two standard deviations. (Elliott, StalT Ex.,

18, at 13-14.) Staff's calculations result in a 97.5% probability of an end-
of-life RTwor t Catawba Units 1 and 2 of less than 102*F and 125'F,a
respectively. (14.).

5. Applicants did not use the Guthrie Formula in their calculations
,

because it does not consider low-copper material specifically. (Mager,
App. Ex. 92, at 13; Mager, Tr. 10,941-42.) The Applicants did compare
their values with ones obtained using Regulatory Guide 1.99 and found
results essentially equivalent. (Id. at 14.)

6. Intervenors question the use of data from surveillance coupons
because of the wide scatter of results. (Riley, Palm. Ex.133, at 6 7; In-
tervenors' PFF at 6.) They also question the use of test specimens at
Catawba as not beias representative of vessel wall material and stresses.
(PFF at 12.) The Intervenors also cite the fact that Staff has research
on?.oing in this area as further reason to question the results. (PFF at 9.)

7. Intervenors point to the large shift in RTNDT at Applicants' -

Oconee plant. (Riley Prepared Testimony at 6.) Applicants do not ques-
tion there has been a large shift at Oconee, but point out that these
vessels have high levels of copper and that nickel is an influence also.
(Elliott, Staff Ex.18, at 15.) -

8. The Board notes the variation in data when all kinds of materials
are tested, but it views Applicants' data based on Westinghouse reactors
and reactor vessels with low-copper content as being more reliable for
this application. Also, the Staff's addition of two standard deviations to
its calculations is a conservative step timed at taking care of variance in
its data. The difTerences cited by Intervenors in Catawba test specimens
and vessel wall material are not considered sufficient to discredit their
usefulness. We note that the Applicants will use six surveillance
capsules instead of four required by NRC regulations,10 C.F.R. Part 50,
Appendix H. (Mager, App. Ex. 92, at 8-9.)

9. It is desirable to extend knowledge through research and put re-
search results to immediate use, but that is no reason not to proceed
using the best knowledge available. Human knowledge will never be
perfect. In this case, the calculations give reasonable assurance of safety.
The Oconee experience is inapplicable because of differences in material
in reactor vessels. The surveillance program meets the relevant NRC
regulations. The Board rejects as unnecessary the monitoring program
proposed by Intervenors. (Intervenors' PFFs 43 and 44.)
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B. Pressurised Thermal Shock
,

10. A special concern about embrittlement is the resultant ability of*

the reactor pressure vessel to withstand' pressurized thermal shock. The '

Board adopts the Staffs Proposed Findings 388-391 on Pressurized Ther-
~

- mal Shock, as follows.
. 11. "To ensure that the reactor vessel will be resistant to a pressur-

ized thermal shock (PTS) event during the life of a nuclear plant, the
Staff requires that the EOL RTNDT or the limiting reactor vessel beltlinef
materials must be less than the screening criterion speciHed in Commis-
sion Report SECY-82-465 ' Pressurized Thermal Shock.' PTS events are
pressurized water reactor (PWR) transients, including those initiated by
instrument or control system malfunction and postulated accidents,
such as small-break, loss-of-coolant accidents or main steam line breaks,
that result in severe overcooling of the reactor vessel, concurrent with
pressurization or repressurization. Screening criteria identiGed in
SECY-82-465 were derived from fracture mechanics evaluations of pos-
tulated cracks whose orientation is parallel to the weld direction, and
specify RTNDT values of less than 270*F for base plate materials and
axial welds, and less than 300*F for circumferential welds, as acceptable
limits to prevent brittle failure in reactor vessels due to PTS events.
Elliott, Staff Ex.18, at 2-3; Mager, App. Ex. 92, at 15 16."

12. "The Staffs calculations, using the Guthrie Formula specified
in SECY-82-465, determined EOL RTNDT values of 102*F and 124*F
for Catawba Units 1 and 2, respectively. Elliott, Staff Ex.18, at 13. Mr.
Elliott indicated that these predicte.d values are more than 100*F below
the PTS criterion required by the Staff and, consequently, the shift in
RT fNDT or the Catawba reactor vessels would have to exceed the mean
predicted value by at least six standard deviations before PTS events pre-
sent a problem for the Catawba reactor vessels. Since the probability
limits for six standard deviations exceed 99.99%, the Staff concluded
that PTS is not expected to be a problem for the Catawba reactor
vessels. Id. at 15."

13. "The Applicants attempted to evaluate the validity of the Com->

mission's screening criteria by performing an analysis of the risk of reac-
tor vessel fractures using the screening criteria and also using the Staffs
RT or values calculated with the Guthrie Formula. Their analysisu
showed that if the screening criteria is not exceeded, the risk of reactor
vessel failure due to PTS is 6 x 10-6 occurrence per reactor year of
operation. If the values for EOL RTNDT arrived at for the Catawba
vessel under the Guthrie Formula are used, Applicants calculated that
the risk of reactor vessel failure would be less than 10-8 occurrence per
year of reactor operation. The Applicants concluded that the EOL
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RTNDT values using the Guthrie Iormula provide a large margin of
safety which, when coupled with the conservatism of the Stafl's calcula-

*

,

tional methodology, make a transient resulting in a nonductile condition
in either Catawba reactor vessel 'so remote that it is essentially
nonexistent.' Mager and Meyer, App. Ex. 92, at 15-17."

,

14. "Therefore, based on evidence presented above by the Stati
and Applicants, and notintr that the level of certainty provided by their~

prediction of shifts in reference temperature exceeds that called for by
Intervenors,*5 we find reasonable assurance that the fracture toughness
of the Catawba reactor pressure vessels is adequate to prevent breach of
reactor vessel integrity due to PTS events."

15. The Board also concurs with StalTs overali conclusions in its
PFF 392. " Based on the foregoing evidence, the Board finds that rea-
sonable assurance exists that the increase in RTNDT over the life of the
Catawba reactor vessels will not be more rapid than estimated by the
Staff and Applicants, that the surveillance program at Catawba will accu-
rately reflect the effects of neutron fluence on the reactor vessel mate- .

rials and will provide sufficient warning of any change in RTNDT s that
any necessary adjustments to operating limitations can be timely imple-
mented for the protection of the public health and safety, and that the
Applicants meet all relevant regulations concerning reactor vessel in-
tegrity at the Catawba facility.""

16. On February 16, 1984, after the close of the hearings, CESG
moved to reopen the record to introduce additional information which it
had received on December 16, 1983, three days after its witness
testified. The information was in various books that cost around $70-$75
each, so CESG waited until they were obtained on loan. The Board does
not consider this excuse sufficient to justify reopening the record, partic-
ularly since the Intervenors have no expert to testify or cross-examine
on the subjects in these publications. The Board accepts this submission
only as an offer of proof.

45 See Riley. Tr. I1.20445.
#"At an alternative to the alleged inadequacy or the staffs and Applicants' methods o." determining
nonductility in reactor vessels. the Intervenors tussested the use or strain sages to monitor reactor
vessel integrity. Mr. Riley admitted, however, that strain gases would not measure change in RTNDT O'
embrittlement. Riley. Tr. II.208. Moreover. Mr. Riley conceded that the regulations do not require
such devic +s. Riley. Tr.11.191 Therefore. Intervenors' susgestion is not only an imperremble attack
on NRC regulations. but by virtue or the Board's september 8,1983 order, beyond the scope of the
contention."

'
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11. ADVERSE METEOROLOGY
.

*
1. Contention 17 was jointly sponsored by Palmetto Alliance and

CESG. It was based on the Staff's Draft Environmental Statement
(DES) and states:

.

The DES is concerned with environmentalimpacts. Presumably, these are best rep-
resented as the entire range from trivial to serious. in conjunction with the estimates
of likelihood. The DES averages meteorologicat conditions in its consideration of
accidents,5.9.4.5. Because atmospheric inversions and quiet air are a very common
feature in this region, accident consequences should be calculated for the extreme
condition ofinversion and very slow air movement.

In the matter of assessing serious accidents, the environmental assumptions are
complex and again do not appear to consider extreme weather, p. 5-37. The DES.
which differs from the CP FES in considering severe accidents. is at fault in not con-
sidering the full range of radiological impacts by not considering extreme, but fre-
quently encountered, weather conditions.

*

2. The Board admitted this contention in its Memorandum and
Order of December 1,1982 (LBP 82107A,16 NRC 1791,1805) and
paraphrased it as:

contendlingl that the DES does not properly evalu' ate impacts of design basis and
severe accidents because it does not isolate and analyr: those impacts assuming ex-
treme weather. -

3. The DES was superseded by the Final Environmental Statement
(FES) (NUREG-0921) in January 1983, and hereafter we refer only to
the FES. Relevant portions of the FES were admitted as Staff Ex.12
(Tr. II,456A).

4. Both the Staff and the Applicants moved for summary disposi-
tion on Contention 17, but we denied these motions in our Memoran-
dum and Order of October 18,1983 (unpublished), pointing out that
the Staff had not included in its FES any results of its calculations for
design basis accidents made with "very poor" meteorology and that the

' manner in which unfavorable weather was factored into the severe acci-
dent evaluations was obscure.

5. At the hearing, the Staff presented a panel of three witnesses
(an accident evaluator, a nuclear engineer, and a meteorologist), Stali.
Ex. 20. Applicants presented one witness (a meteorologist) App. Ex.
')4, and Intervenors presented one witness (a former meteorologist for
the U.S. Weather Service), Palm. Ex.134.

6. The meteorological data base used by the Applicants and Staff
to compute the impacts of design basis accidents was collected at the
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Catawba site over a two year period (December 17, 1975 through
December 16,1977). App. Ex. 94, at 2. For the serious accident-

evaluations, the Staff used measurements from the Applicants' onsite
.

meteorological program for the period August 1,1976 through July 31,
1977. Staff Ex. 20, at 11. The meteorological conditions that existed

!
during this period are considered to be representative of those that will

! exist over the next forty years. App. Ex. 94, at 2.
7.~ There is no dispute among the parties that conditions of stable

air inversion and low wind speed occur frequently in the Catawba-
Charlotte area. Intervenors' PFF B.3; Staff PFF 402. Applicants''

meteorologist, Mr. M. Casper, testified that stable conditions exist at
Catawba about 40% of the time. Tr.11,593. Maximum health conse-
quences are associated with such conditions. Staff PFF 407. The question.

for us to resolve is whether the FES properly considers highly unfavora- .

ble weather in the evaluation of environmental impacts.
8. The FES contains estimates of the environmental consequences

for both design basis and severe accidents.
9. Design basis accidents postulate that specinc design and operat-

ing features of the plant will limit the potential radiological
consequences. "An important implication of this expectation is that the
releases considered are limited to noble gases and radioiodides and that
any other radioactive materials (for example, in particulate form) are
not expected to be released. [ Consequence calculations) also use the
meteorological dispersion conditions that are an average value deter-
mined by actual site measurements." FES, p. 5 35.

i 10. The atmospheric dispersion conditions are computed from
hourly onsite meteorological data of wind speed, wind direction and at-
mospheric stability. Tr. 11,243-44. Precipitation is not considered anu
for each hourly set of data, the wind is assumed to continue to now in
the same direction at the same speed. App. Ex. 94, at 4.

11. The " average" dispersion condition used in the FES for design
basis accidents is actually the 50 percentile or median. App. Ex. 94, at 4;
Staff Ex. 20, at 2 3. Although all of the atmospheric dispersion condi-
tions for the two-year data collection period (represented as relative con.
centration or X/Q values) are included in a umulative frequency distri-.

< bution (Staff Ex. 20, at 2), they innuence the median only to the extent
that half of the X/Q values are smaller and half of them are larger.

12. The evidence before us shows clearly that calculations of the'

; consequences of design basis accidents presented in the FES renect only ,

|
the median atmospheric dispersion condition. Although the frequency
of stable air inversions in this region is among the highest in the United;
States (Palm./CESG PFF B.3), none of the X/Q values representing the

<
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poor dispersion conditions associated with stable air were actually used .

in the consequence calculation. This conclusion follows from the tes-,

timony of Mr. Casper that, "lijf you take into account all daily situations
that occur at the site in terms of E, F and G stabilities, it would be some-
where around 40% of the time." The stability condition is a major,

determinant of X/Q. App. Ex. 94, at 3. By definition, the " median" (or
~

50 percentile) is the middle of a series. It would not, therefore, be
among the values that are in the lowest or highest 40% of the full series.
For the case at hand we surmise that the median X/O is representative
of a neutral stability condition.

13. The consequences of design basis accidents were also calculated
by the Applicants and the Staff for "near worst" case (5%) meteorology.
These calculations were made for the Safety Evaluation Report (SER) to
evaluate site suitability and are not used in the FES. Staff PFF 404.

14. The 95 percentile X/Q (rather than the median) used in the
SER calculations should be reasonably representative of the more stable
atmospheric conditions.47 We find it unfortunate that the Staff avoids '

use cf the 95 percentile, and even any reference to the SER calculations
in the FES. This is especially appropsiate in a situation like Catawba
where inversions occur frequently.

15. The Staff argues that use of the " median" atmospheric disper-
sion condition is all that is necessary to meet NEPA requirements. PFFs
395-396. They rely on application of'a " rule of reason," Natural
Resources Defense Council, Inc. v. Morton, 458 F.2d 827, 834 (D.C. Cir.
1972) which was applied by the Appeal Board in Public Service Co. of Ok-
lahoma (Black Fox Station, Units I and 2), ALAB 573,10 NRC 775,
779 (1979), and in Public Service Electric and Gas Co. (flope Creek
Generating Station, Units I and 2), ALAB 518, 9 NRC 14, 38-39
(1979), (quoting frons Trout Unlimited v. Morton, 509 F.2d 1216,1283
(9th Cir.1974)). The specific language ofinterest here is:

An EIS need not discuss remote and highly speculative consequences.... A rea.
sonably thorough discussion of the significant aspects of the probable environmental
consequences is all that is required by an EIS.

9 NRC at 38-39.
16. We disagree with the Staff that using an X/Q associated witti

stable weather conditions to calculate the consequences of design basis

47
in its motion ror summary dispositeon of Contention l'I Uuty 7.1983), the stair stressed the signifi.

cance or the sER cakulations in relation to "entreme, but trequently encountered. weather conditions."
Afredevit at 5.
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accidents would be " remote and speculative." Improbably severe acci. .

dents (as in the case of Hope Creek) may well be highly speculative, but!*

weather conditions which occur as much as 40% of the time should cer-
tainly be a part of any " reasonably thorough discussion" of probable en-
vironmental consequences.*

. 17. Severe accidents are considered less likely to occur than design
basis accidents but their consequences could be more severe since the
containment structure may fail to limit the release of radioactive mate-
rials to the environment. FES, p. 5 36. Prior to 1980 the Staff was not re-
quired to include an evaluation of severe accidents in its environmental
impact statements, flowever, the Commission published a Statement of
Inser.m Policy on June 13, 1980 (45 Fed. Reg. 40,101) which required
the Statito include in the EIS a:

" reasoned consideration of environmental risks (impacts) attributable to accidents *
sivins equal attention "to the swohabihty of occurrence or release and to the proba-
bihty of occurrence of the caskonmental consequences of those releases."

18. _ Applicants for plants where the environmental evaluations were
already completed were not required to make a severe accident analysis,
and Duke did not make one for Catawba. Tr.11,588.

19. From the description of severe accident assessment in the FES
(i 5.9.4.5(2), p. 5-36), it is not at all evident whether the Stafiseparately
considered adverse weather conditions or used some sort of an average
as they did for design basis accidents. Testimony at the hearing brought
out that periods of adverse weather are indeed considered separately,
but that this is done in a very complex manner.

20. Our interpretation of the evidence is that:
| a. Onsite meteorological data at hourly intervals for one year
j (August 1,1976 through July 31, 1977) were provided by
'

Duke to the Staff. App. Ex. 20, at 11.
b. These 8760 hourly observations appear as two tables in the

CRAC computer program used to calculate consequences. One
table has data on atmospheric dispersions (stability, wind

| speed and precipitation), the other is data for a wind rose -
| the frequency that the wind blew in each of sixteen compass

sectors. Id. at 11-12.
c. Severe accidents were postulated to start at selected times

during the year and the concentration of the radionuclides in
i the atmosphere (and thus the environmental consequences)

were calculated for at least the next 120 hours or as long as re-
,

| quired for the contamination to travel a selected distance away
i from the plant. Tr.11,248.
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d. For each accident start, the code assumed that the same wind "

L' speed and other atmospheric properties existed in all directions
of the compass. Tr.11,318.

e. In order to cover the full year and, hopefully, all weather con-
ditions of interest, a new accident start was postulated about

.

'*
!

every fourth day. This resulted in a total of ninety one accident
!starts over the full year. Staff Ex. 20, at 12.;

f. The computer calculates complementary cumulative distribu-

tion functions (CCDFs) which are combinations of released
,

radionuclides, meteorological sequences and wind directions.
Since four different severe accidents were considered, there
were ninety-one different start times, and there are 16 compass
sectors, a total of $824 CCDFs resulted. Id. at 14.

g. Since all hours of the year are used at least once in generating
the 5824 CCDFs, adverse weather conditions are certain to be

,

included.

h. The CCDFs are not presented as such in the FES, but rather '

they are a basis for the figures that portray the probability of
,

consequences (FES Figures 5.3, 5.5, and 5.7). /d. at 14; Tr. ;

i1,268.
'

i. The curves presented in FES Figure's 5.3,5.5, and 5.7 termi-
nate at points calculated from the single most unfavorable
CCDF and thus represent the' most extremely unfavorable

|
weather conditions sampled by the scheme which was used.
The 10-8 probability line of FES Table 5.11 (p. 5 81) also re-
llects such unfavorable weather. Tr. I1,269 72.

J. The wind rose data are used in relation to the probabilities of
certain consequences, rather than as an initial orientation of
where the consequences will occur. Tr. 11,181 83. ,

i -
21. Based on the record developed at the hearing, we conclude that

'

the FES analysis of the severe accident case does include a consideration
of extreme, but frequently encountered, weather conditions. The conse-
quences are also related to the probability of occurrence and thus the

,

StalTs analysis is responsive to the Commission's 1980 Statement ofIn-
!- terim Policy.

22. Nevertheless, the scheme whkh the Staffis using is so complex
and computer dependent that the influence of individual parameters,
such as atmospheric stability and wind direction, are hopelessly buried
within the computer " black box" and thus not practically available to in-
terested persons.

,

23. Further, the FES presentations of the serious accident conse-
quences do not adequately portray the influence of adverse weather
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conditions. Absent the kind ofinformation dev; loped ct the herring, we
doubt that very many people would decipher that weather substantially .

influences the very low probability portions of the consequence graphs.*

.

Camelmslos.

24. The FES does not adequately take adverse weather into account'

in the analysis of environmental consequences of design basis accidents.
25. Adverse weather is adequately considered in the analysis of seri-

ous accidents, but the FES does not adequately delineate its signincance
in relation to the accident consequences.

26. We find the FES dencient in these aspects. This deHelency is of
minor significance, however. Adverse weather was considered in the
SER and the results are presented there. The contribution of adverse
weather to the consequences of adverse accidents is incorporated into
figures and tables of the FES even though its inclus!on is not apparent.

.

Conclusions of Law

in an operating license case, a Licensing Board is to decide only the
issues in controversy between the parties.10 C.F.R. I 2.760s. Numerous
issues previously advanced by the intervenors were eliminated from con-
troversy Sy preliminary Board rulings or upon summary disposition. The
evidentiary hearing focused on a broad quality assurance contention
(Palmetto Contention 6) and two technical issues concerning embrittle-
ment of reactor vessels and the effects of adverse meteorological condi.
tions durins a severe accident.* Upon consideration of the evidentiary
record and in light of the foregoins findings cf fact, the Board concludes
that -

A. With respect to the Atomic Energy Act of 1954, as amended,
and the Commission's rules relating to quality assurance and
pressure vessel integrity, and notwithstanding certain findings
adverse to the Applicants, the Applicants have met their
burden of proof and have demonstrated a reasonable assurance

on the followins contentions:
1. Palmetto contention 6. Neither the concerns of the weld-

ins inspectors, nor of Mesets. Hoopingarner and McAfee,

#A Itied teslunical issue berente unconcessed and wee desniessed when the latervenors feeled to file pro.
posed findlnse orInst en it. 3sv noes I, eteve.

1983
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,

nor of the C]ramers witnesses ovidence systematic defl.
ciencies in plant construction or Company pressure to ap.

;,

'r;,
prove faulty workmanship such that the plant cannot

i
.

operate without endensering the health and safety of the
{public. This is true notwithstanding certain blemishes on
L

*

the Applicants' quality assurance performance, notably
-

the retaliatory evaluation of Supervisor Gary (Beau) Ross.,

2. Contention 18/44. The amount of material destadation of
the Catawbe reactor pressure vessels resuhing from neu-
tron irrediation damage over the life of the plant can be

!reliably predicted, Staff's and Applicants' projections of
the shift in reference temperature (RTmn) of the Cataw.
be reactor vessels are conservative, and the Catawba reac.
tor vessels can and will be operated within acceptable ,

'

safety margins for material destadation.
B. The Staff and Applicants have not met their burden of proof

and therefore have not demonstrated a reasonable assurance -

on Contention 17. In their assessment of the environmental
,

impacts of design basis accidents in the FES, the Staff did not
give adequate separate consideration to the effects of entreme
meteoroicsical conditions, effects which are not uncommon in ,

the Catawba area. Although their assessment of the impacts of
severe accidents did include the effects of adverse weather!

conditions, this fact is not apparent in the FES. Accordingly,
the Staff has not, in the Board's view, fully discharged its obli- ,

sations under the National Environmental Policy Act of 1969, '

and the Commission's implementing regulations (10 C.F.R.
i 51.23(c)). However, the legal question is fairly debatable and

i
.

the NEPA violation is not a nestant one. The type of assess.
ment for design basis accidents that is missins from the FESl

.

would be similar to one that appears in the SER. Furthermore,

|
the Staffs NEPA cost /benant analysis (FES Part 6) strikes the
balance clearly in favor of plant operation. In these '

( circumstances, although this Board has not performed an inde-

|
pendent cost /benent analysis (takins all environmental factors
into account e nevo), it is inconceivable to us that the lack of

a reasonable assurance on Contention 17 (concernins limited
aspects of a design basis accident) could signincantly affect, let
alone shift the cost / benefit balance and change the result. Cf.
PMeh5Me Ekrrre Co. (Peach Bottom Atomic Power Station,
Units 2 and 3), ALAB 701,16 NRC 1517,1527 28 (1982) t
(the " radon case"). In other words, the lack of a reawnable,

!

.
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assurance on Contention 17 is harmless error. Therefore this
conclusion adverse to the Applicants does not preclude authori-

-

:e
nation of an operating license."

.

Order*

IT 15 HEREBY ORDERED, pursuant to the Atomk Energy Act of .

1954, as amended, and the Commission's rules, that the Director of
Nuclear React r Regulation is authorised, upon making the Gndings on
all applicable matters specined in 10 C.F.R.150.57(a) and upon satisfac-
tion of the conditions in the following paragraph, to issue to Applicants
Duke Power Company, North Carolina Municipal Power Agency
Number 1 North Carolina Electrk Membership Corporation and Saluda
River Electtk Cooperative a ikones to authorire low. power testins (up
to 5% of rated power) of Unit I of the Catawbe Nuclear Station. Ai

i
license to authoriae full power operation of Unit 1 is within the juriedk-
tion of the separate Lkeneins Board constituted to consider and decide

,

emergency planning contentions. The Director of Nuclear Reactor Resu.
lation is also authorised, upon the necessary Andings and a favorable de.,

cision by the emersency planning Board, to issue licenses for fuel loadins
'

| and operation of Unit 2 upon the completion 6f that facility.!

This Order is soldest to the followins conditions:
| 1. Meeting of the obligations imposed by 11 1.B.61,1.B.145,
; l.D.25, and I.D.47 of our Andings to the satisfact6on of the'

Staff, provided that the obligation imposed by 11.D.47 may be
sationed by the time speciGed therein, or prior to full power

;
operation, whichever is later.'

2. Demonstration to this Board of a reasonable assurance that the'

" Welder B" and related concerne described in 11111.B.48-
i 111 B.$l do not represent a significant breakdown in quality
! assurance at Catawba. We are retainins jurisdiction over this

issue.
3. Demonstration to this Board of a reasonable amourance that the

emergency diesel generators at the Catawba Station can per-
form their function and provide reliable service with reference

.

I
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t:) the concefns encompassed by the intefvenors' late conten-
tion admitted June 22,1984, We are also retaining Jufisdiction *

* over this issue.*
.

Effectiteness and Re96ew of initial Deelstene

This Partial Initial Decision is elTective immediately and Will constitute.

the final decision of the Commission fofty five days after the date !

so
on June 21,1984, the Intervenore moved 6e en on the-record telephone conference for twoneedere.

tue of our preslove densels of theit deewt generator content 6one. See nose ), above out reconne for
tesechns those content 6ene sedl obtain and therefore reconeederation le denied. The intervenore eleo
moved the admeseson of a contenuen = worded 6dentually to the Board's formet sue sponse contendon
- to be concedered se en latervenar sponented, late contenHon and therefore subsect to the nos
"letenees" factore undet 10 C F R. I 2.7tetaltl). The motonn mee opposed by the Appluents and the
Staff for soonemhet vertin rennne en the coures oflensihr dncuseson ehech included the Ave factor
botens ng procese. The trenwript en not yet peelsbee ehen the decnn n mee neued.

As a threchnid metter, se do not helseve that the Commession's Order of June e,1944 (unpubleshed)
diosperov6ng our eserceae of sew spenar authority under 10 C F R l 2.760s hos eng bearing on the pend.
Ing moseen. The principles opplodie here now from en eerhet Commiseson daemon 6n thee toes con.
terning the nee faser Imbencene praees CLI BLit, l', NitC 1941. We constude that the betencens

.

process steerty favore admeesson of thse consentsen, hueuse: Perse* 1 (" Good Caves") - Unid the in.
tervenere tweeved the Commneson's June e,1964 ordes, they had every reeenn to believe that they
eeuhl be able to letisele one specine deseet probleme et Celsehe under the Snerd's sue speme
toetention. lurthermore, had the Board not re6wd thel contenhan bak 6n lehrwery, we beheve that
the interuncts would have proffered a wester contention et thpt teme. T herefore, gand teues het been
shown d,arspro J end i I"other h6eene" and *Insertees Repreerneed by toiseens parties") = Soth of
these feetore fever admetung the consenteen. A eschon 2 Jos peedson 64 no subeutvie for in, set 6cn here
becoues such petusene are descreteonery eith the flernter of NitR. the staff properly dientesmo the j

nonon that it odl represent the Insettenors' 6nterent /~erser J ("The intervennre' Contrebutson to the ,

Record") - As se heve made sleet 6n the poet, se do not beleve the prewat laservenore ten make e
suhetennel constrbuuon to these techn6cel 6teues valete they are prepeted to present toport leeumony of
at lent have espett seentence en thest trees eneminanon 1he laservenore have repeatedly 6ndueled
that ther edt be eNo to produse espette, so fer, however, they have nnt done so, Now thee the interve,
note have 6n hand the Apphrents' report on mee opnene proberme et Cateshe, they should be in a past.
Hon to move quanty to obtem the appropetese espert seentame in thew e6tcumventes, out admmer
of thee lete contentenn to tendeuened orna the latervenors' serving by July 6,1984 thest demonehar e
a named diesel geneteser espert et esperte, along on4i e detriptene of quehficeuene (resunwl. treelure
to it set thee condween oHI reente 6n desmeneel of ihn somenamn. Converwir, if tha condinen le snet,
Iactor J odl foot adonneenn of the consenteen. F6meNy, fecfor J ditMie we to toneder resulung delay.
he see no reemin why there should he any tesviling deley, As fet se thee Beerd is ennterned, the Appsb ,

tente already have off the eushrirHy they need to had fuel end sonduct prarHuehty sewmg. Under their
prewns ahedule lehwh hee elapped several umes recenHyl they edi not need a fuit pneet opetsiing
hsenee used september 14, 1984 ff a heating le siecenery on the tensennen we adenet toder, we espect
to complete H end duede the tesues oeft before med Septemtet.

GenereHy, the Boerd propaws to felice lhe schedvie esteed in in the May 21, 1934 telephone
temferetue. It.12,64F47. Speunteity, descovery le to recommente on this dote flit ie 22.1904) and to
tenunwe untd lorsnineted by the boerd, prehehey 6e este July Ihe Intervenore should wtve any 6atertoe-

|senesee they may have on the Appluenes' tecent este speerhe reenti et anna se poiseeble, As reprewnted *

to we by $self touneel, we espH4 the Stoff to 6nue He supplemental $1.11 on the reisebe deeeele about
Jult il,1994. Shnu!d a heetug te nweteery, et le lenteuvely enheduled to sommente on August 4, ,

1984, la Chetinrte, N C, the s ent hme end psece to lie erwefied later. ,
'

Suh eet to the foregoing dewees,on, the Intervenere* mounn is granted and the folloe6pg consenteen let
admnted

W hether these 6e e resinneble enure #we thee the fl>l emettensy deewt eeneretore et the Cates. i

i
be Stenon ten perform theit fontuon and prov6de tehehte setthe hneves of the problems thet
have ettwa 6n the course of teenne sad inere,unn of evih penetetore, euth et the proLieme
tepntled 66 the Arefuenes'letier to the Dnerd of f thtuary I f,1944
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hereof, unless a party appeals or seeks a stay. Pursuant to 10 C.F.R. .

l 2.762, an appeal from this Partial Initial Decision may be taken by.

filing a notice of appeal with the Atomic Safety and Licensing Appeal
Board within ten days after service of this decision. A briefin support of
an appeal must be filed within thirty days after the filing of the notice of.

appeal (forty days if the appellant is the NRC Staff). Within thirty days
after the period for filing and service of the briefs of all appellants has
expired, any party not an appellant may file a brief in support of or in
opposition to the appeal. The NRC Staff may flie a responsive brief
within forty days after the period for filing and service of the briefs of all
appellants has expired.

Any party may apply to the Appeal lhard for a stay of this Partial
Initial Decision pursuant to 10 C.F.R. l 2.788.

Report by Office of Investigations

The Commission's Office of Investigations ("OI") initiated an investi- .

gation of certain quality assurance issues at Catawba during the evidenti-
ary hearing in this proceedmg. The Board denied several motion.; to
postpone the hearing pendinc completion of the investigation. 01 recent-
ly informed the Board that its investigation is nearing completion and
that its report will be available to the Board and parties (subject to possi-
ble deletions to fulfill pledges of confidentiality) in the near future.

This Partial Initial Decision is based solely on the evidentiary
record in this case. The Board has not had access to or considered the
upcoming 01 report in any way. We expect, however, that in view ofits
scope as described in the initial Board Notification that report will cover
some of the same concerns addressed in the evidentiary record, and that
a party or parties may seek to reopen the record on that basis. Should
that happen after a notice of appeal has been filed and jurisdiction has
passed to the Appeal Board, that Board may consider such a motion

r

.
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itself, or it may remand it for consideration by this Board in the first -

instance.88,

Tile ATOMIC SAFETY AND
LICENSING BOARD,

Dr. Richard F. Foster
ADMINISTRATIVE JUDGE

Dr. Paul W. Purdom
ADMINISTRATIVE JUDGE

James L. Kelley, Chairman
ADMINISTRATIVE JUDGE

Bethesda, Maryland
June 22,1984

.

83
Appendia C to the Staffs SEA addresses the status of unresolved safety issues, as required by the

Appeal Board's decision in Virgwe EJrcak sad power Co. (North Anna Nuclear Power Station. Units I
and 2). ALAB-491. 8 NRC 745 (1978). The Staff discusses in some detail a number of such issues that
are applicable to the Catawba KhJlity and emplains why the licensing of those units to operate should be
allowed before a generic solution to the problem is found. We have reviewed these Staff explanations
and find them to be adequate.
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Cite as 19 NRC 1589 (1984) LBP 84 25
..

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

.

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Peter B. Bloch, Chairman
Dr. Kenneth A. McCollom

Dr. Walter H. Jordan

in the Matter of Docket Nos. 50-445
bO 446

(Application for
Operating License)

TEXAS UTILITIES ELECTBi?
COMPANY, et al.

,

(Comanche Peak Steam Electric
Station, Units 1 and 2) June 29,1984

Pursuant to a stipttlation that authorizes a grant of summary disposi-
tion unless a hearing is necesary for the Board to reach a reasoned
decision, the Board grmts summary disposition of nine issues, including
five issues discussed by the Board in a previous decision.

> RULES OF PRACTICE: SUMMARY DISPOSITION

Summary disposition may be granted with respect to issues explicitly
left open by the Board in a memorandum and order. The previous deci-
sion of the Board provides the framework for consideration of the
motion.

1589

|

_

1

,

_ - . - e.-_. - _ -- .m.... . . , _ ... . . , _,,_,....-.,..,e. . . _ , . - . . . _ , . _ _ _ _ . . - .



RULES OF PRACTICE: SUMMARY DISPOSITION;
STIPULATIONS.

The parties may provide the Board with greater authority to grant sum-
mary disposition through a stipulation. For example, the Board may be

*

authorized to grant summary disposition whenever it decides that it can
reach a reasoned decision without conducting a hearing. That standard*

permits the Board to grant summary disposition in some circumstances
in which it would otherwise be required to find that there is a genuine
issue of fact requiring trial.

TECHNICAL ISSUES DISCUSSED

Applicability of AWS Code to ASME Pipe Suppc.ts
ASME Code: Simultaneous Effect of AWS Code Provisions
Preheat
Weave Welding
Downhill Welding
Cap Welding.

.

MEMORANDUM AND ORDER
(Written-Filing Decisions, #1: some AWS/ASME Issues)

This memorandum and order inaugurates a series of decisions intend-
ed to resolve, without further hearings, as many as possib?c of the
design quality assurance and design issues remaining in this case.

The issues subject to this series of decisions are those discussed in
LBP-83 81,18 NRC 1410 (1983) and its successor (concerning a
motion for reconsideration), LBP-84-10,19 NRC 509 (1984). The first
such issue - and the one we take up now - is " Applicants' [ Texas
Utilities Electric Company, et al.] Motion for Summary Disposition of
Certain CASE' Allegations Regarding AWS2 and ASME2 Code Provi-
sions Related to Welding Issues; Request for Expedited Response,"
April 6,1984.

_ _ _

3 Citizens Association for sound Energy.
2American Welding society.
3American society of Mechanical Engineers.
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I. PROCEDURES
.

'* Motions for summary disposition arise under 10 C.F.R. l 2.749(d).
Generally speaking, a party seeking summary disposition files a
" Statement of Material Facts as to Which There Is No Genuine issue"

*

and supports that statement with a brief and with an accompanying
affidavit. Parties opposing summary disposition must demonstrate,
through briefs and affidavits, that there are genuine facts in issue. The
opponents of summary disposition may not rely on generalities. Only
genuine issues of fact are set for hearings.

This series of decisions on summary dispositions is doubly unusual.
First, we are considering summary disposition subsequent to the is-
suance of a formal order concerning the issues in controversy. That
order is binding in this litigation and provides the framework for consid-
eration of the summary disposition motions.

Another unusual aspect of the procedure is that we have adopted -
with the permission of the parties - a somewhat more lenient standard
for granting summary disposition. Whenever we find ambiguities requir-
ing further clarification, we will ask questions (in writing or on the
record), request briefs or otherwise seek to clarify matters fairly. Ilaving
done that, we will schedule a hearing (or cross examination of one or
more witnesses) only if we determine that the hearing is necessaryfor us
to make a reasoned decision; we have described this as " adopting a proce-
dure ...which favored the determination on written papers in the dis-
cretion of the Board. . . ." Tr. 13,798, 13,800-01, 13,803.

The purpose of this more lenient standard for summary dispositien is
to avoid unduly prolonged hearings on technical matters, which generally
are better resolved based on an understanding of the facts rather than by
use of a magical wand to discern truth telling. Our experience in these
hearings is that technical issues require careful study and the comparison
of the views of the experts called by the parties. This is an arduous task
that is helped by cross-examination only when there is substantial lack
of clarity in the written filings or there are important disagreements that
require clarification and resolution through the oralinterchange provided
by a hearing. Cross-examinati6n rarely succeeds in unmasking experts
as charlatans and tends to waste time.

We are grateful to all the parties for their consent to the Board's sus-
gestion that these procedures be adopted.
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II. THE ISSUES
*

As our previous decisien sets forth, CASE filed Proposed Findings of
Fact setting forth ten aspects of the AWS Code that it believed to be ap-
plicable to welds made at Comanche Peak, even though the ASME

,

Boiler and Pressure Vessel Code is the principal code of record. We
' ~ found Applicants' artswer, that the AWS Code does not apply to

Comanche Peak, to be unacceptable.* Our concern was analogous to the
legal problem of whether federal legislation completely " fills the field"
and prohibits complementary state action or whether a state may enact
legislation to supplement the federal purpose. In this context, the con-
cern was whether the ASME Code had " filled the fic!d" with respect to
welding or whether the AWS Code had some proper scope within that
field as well.

In their present filing, Applicants have acknowledged that there is a
proper role for the AWS in the field of weld design. The Bottom line is
that "neither code provides all the details necessary to design a weld
joint, and both codes rely on the designer to assure that the weld joint is
designed to meet the desigra and operating loads."5 As a consequence,
Applicants will deal separately with ASME/AWS design issues in a sepa-
rate written motion. *

At this time, we address only whether welding procedures at
Comanche Peak that are based entirely on the ASME Code are adequate
to assure the fabrication of sound welds * - when used by qualified weld-
ers in the context of an appropriate QC (quality control) system. (For
the purpose of deciding this motion, we do not consider it relevant to
determine whether Applicants use qualified welders or have an appropri-
ate QC system.) In addition we are concerned with the appropriateness
of Applicants' procedures for weave welding, downhill welding, preheat
requirements, and cap welding.7 This motion does not cover in any way
whether the plant has been constructed according to the applicable
procedures.

* 18 NRC at 1436; lap-84-10,19 NRC at 525-26.
5 Affidavit or w.E. anker, er al (Applicants' Affidavit) at 3.
6 The five AWS/AsME issues bercre us, identirsed by numbers originally assigned by CASE, are: (1)

"Freheat requirements ror welds on plates over %-inch thick," (2) " Drag angle and work angles (which
limit the space allowed ror the welder to reaction)," (3) "seta rector ror tube-to-tuSe welds," (7) " Lap
joint rervirements," and (9) "Limiss'. ion on weld sizes relative to plate thickness." Applicants' Motion
at 8-9.

Applicants' Motion is ambiguous with respect to bow they will handle the application or Korol and
Mirra criteria to NPSI rear brackets (Lar-84-10,19 NRC at 526), but that app *ars to be a design issue
and is not covered here.
7 Applicants' Motion at 19 to 25. Note that Applicants' Request ror an expedited response was denied

but the soard removed the issue covered by the motion trom the hearing calendar.
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111.
DISCUSSION OF CASE'S ANSWER

.

.

We note with some dismay the irrelevance of substantial portions of
CASE's brief and its answer to the Applicants' Statement of Material
Facts. We infer that CASE's engineer-consultat did not grasp that we-

litigated is whether the ASME Code and its required qualification testingare dealing only with a piece cf the record. The principal question being
.

procedures fully cover the AWS provisions listed in note 6, supra. If the
ASME Code fully covers these provisions, there is nothing left to argueabout.

ing we examined its filing with special care. However, we failed to findBecause CASE often has made cogent technical points in this proceed-
it with an AWS provision and showed why the ASME provision was notany instance in which CASE singled out an ASME provision, compared
adequate to the purpose also addressed by AWS. We are confident that
if CASE knew of such an instance it would have told us of it Sinchas not done so, though it had an opportunity, we have no basis foreit ,

.

quire supplementation from the AWS Code. concluding that the ASME provisions covered by Applicants' motion re-
As we went through CASE's filing, we found several recurring errors

The first recurring error we note is that CASE tends to omit any explana-.

tion of why its objections are relevant to the issues. For example it does
not argue why " design restrictions outlined in AWS" are relevant to this

,

motion nor why the failure to implement preheat in rhefield is relevant
to this motion. See CASE's Answer, May 14,1984 at 1 2; 6 7 foexample. , , , r

CASE's second recurring error is that CASE sometimes fails to contra-
dict Applicants' statement. For example, Applicants stated that "(bloth
the AWS and ASME Codes include requirements for welding procedures
that will result in welds that are adequate for their intended uses " In
stead of contradicting this statement, CASE addresses an alleged

. -

implication. In this instance, CASE alleges that Applicants have implied
that "ASME does not require consideration of the design restrictions;

outlined in AWS." However, in this fashion, CASE does not rebut the .
statement itself - only the alleged implication. Furthermore, since the
genuine issues were designed to logically flow into one another, chat-
lenges to alleged implications simply miss the main flew of the argument
and leave it undisturbed.

of the Applicants' argument, demonstrating important issues that affectWe urge that in future filings CASE address the logical underpinnings
the public safety. To do this properly, CASE should first attemrt to un
derstand each argument analytically and as a whole. Only in that way

-
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A

will it be able to determine the importance ofindividual sub-issues that .

'.: build toward that whole.
' We will not further address CASE's arguments that we have already -

addressed generically as being responsive to " implications" or as not
teing shown to be relevant to the pending motion. For example, many..

of CASE's comments seem relevant to design issues or to construction
,

issues, neither of which were covered by this motion.,

CASE's Answer 8 takes issue with Applicants' statement of a genuine
issue of fact concerning limited access welds. To the extent that CASE'

points out that limited access welds require special welder qualification,'
we eccept CASE's correction of the Applicants' statement. It is our un-
derstanding of the record that the safety oflimited access welds depends
in part on their being performed by qualified welders and in part on ap-
propriate QC checks.

With respect to the Beta Factor for Tube-To-Tube Welds, the essence
of Applicants' proposed finding is that the AWS_ Code uses the Beta
factor as a criterion for requiring qualification testing for welds. Since all
welds at Comanche Peak are qualified, the apparent dispute over what4

the Beta Factor requirement is has no significance. The ASME qualifica.
tion procedures appear to satisfy the AWS requirement, based on Beta

'Factors, that certain welds need to be qualified by testing. To the extent
that the Beta Factor controversy involves proper weld design, it is not
related to the pending motion for summary disposition.

With respect to weave beading, CASE does not make any argument
contradicting Applicants' statement that its weave beading procedure is
properly qualified. Nor has CASE pointed to any AWS Code provision
that is not also reflected in ASME. Hence, Applicants have established
that its weave beading procedure is appropriate. The argument that the
procedure is being improperly applied in the field is irrelevant to the

- pending motion.
With respect to downhill welding, the record reflects that the only per-

mitted welding at Comanche Peak (with the exception of a qualified
procedure for one contractor) is uphill welding. Hence, there is no show-
ing that Applicants are disregarding a relevant AWS requirement.

With respect to cap welding, the core " disagreement" is that Appli-
cants state that there are no " unique restrictions in placing new weld

$ 8 " CASE's Answer to Applicants' statement or Material Facts as to Which There is No Genuine
Issue." May I4.1984, at 9.
' We adopt this CASE finding even though it is not accomranied by a transcript citation. In the ruture.

CASE acts at its peril when it fails to give record citations, but it is our clear me.nory of the record that
this ract is correct. Furthermore, the finding does not affect the catcome and Applicants are not
prejudked.,
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material en an old weld," and CASE attempts to rebut this by stating
that each pass of a multiple pass weld "must have the same heat input as

'

provided . . . by Table 2.7." liowever, this does not join the issue. Appli-
.

cants never contended that heat input requirements are inapplicable.
Heat input is not a " unique" restriction on a multiple pass; it is uniform-
ly applicable to all weld passes regardless of whether they are part of a-

" cap" weld made some time after the remainder of the weld is
completed.

With respect to undersized welds, there is no reason to believe that
'

the original weld material would be subject to an increased risk of
cracks. Hence, they represent no special risk and there is no reason
given by CASE to prohibit repair by laying on a new weld over the top.

With respect to underbead cracking, CASE does not indicate any
AWS section to which Applicants ought to comply but to which they do
not comply.

In short, we find only one of CASE's comments to have merit and
that one comment does not undermine the basis for Applicants' case.

IV. STAFF ARGUMENTS AND BOARD FINDINGS

The filing with which we most nearly agree, and the one that most
clearly sets forth the issues, is Staffs filing.

Staffs Responsei' correctly states the principalissue: "whether weld-
ing procedures qualified by test in accordance with the ASME Code are
adequate in light of the AWS requirements for prequalified welds." Be-
cause we find Staffs argument to be clear and persuasive, we accept the
following findings suggested to us by Stafrand Applicants:

1. The 1974 ASME Code requires that all welding procedures be
qualified by testing in accordance with specified ASME Code
requirements. CASE has failed to indicate any way in which those Code
requirements are inadequate or need to be supplemented by AWS
requirements. Consequcntly, the ASME Code testing procedures pro-
vide an adequate assurance of safety.

2. All of Applicants' ASME. procedures are qualified by test pursuant
to Section IX of the ASME Code."

10 "NRC stalt Response to Applicants' Motion ror summary Disposition on AWs and AsME Code Pro.
visions on welding," May 11,1984.
II We adopt this Anding based on Applicants'staternent or Meterial Facts as to Which There is No
Genuine issue,112 and 8. These staternents were not contrnverted.
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3. Welds mada in compliance with the ASME Code are sound.
CASE has not demonstrated that there are any AWS procedures whose
application is required because ASME-qualified welds are not acceptable.*1

4. The Staff of the Commission has compared the provisions of the
ASME and AWS Codes for each of the five AWS welding parameters
for which summary disposition is sought.82 The Staff has not found any-

AWS provisions that require implementation to assure the safety of.

welds along any of these parameters. Nor has CASE demonstrated that
there are any such provisions of the AWS Code.

'

5. Applicants' procedures for weave welding, downhill welding, pe-
heat and cap welding comply with the ASME Code." CASE has not in-
dicated that there are any provisions of the AWS Code that need to be
applied with respect to these factors in order to assure adequate safety of
the welding process. Staff has found that Applicants' procedures also
comply with the AWS Code, and CASE has not persuaded us otherwise.

V. CONCLUSION i

There is no genuine issue of fact related to the pending motion.
Additionally, pursuant to the agreement of the parths we have examined
the written filings and have reached a reasoned determination that Appli- !

cants' compliance with ASME Code has been adequate to assure the
safety ofits welding procedures with respect to the welding parameters
in issue. CASE has failed to substantiate its concern that AWS Code pro-
visions must be used to supplement ASME procedures to produce safe
welding practices along the parameters in question.

Accordingly, summary disposition should be granted.

Order.

For all the foregoing reasons and based on consideration of the entire
record in this matter, it is, this 29th day of June 1984,

ORDERED
That Applicants' Motion for Summary Disposition of Certain CASE

Allegations Regarding AWS and ASME Code Provisions Related to

12 staff Response at 10-12.
13 Applicants' AfDdevit (AfDdavit or W.E. Baker. M.D. Muscente. J.D. stevenson. and R.E. Lorentz,
Jr., Regarding Allegationsinvolving AWs and ASME Code Provisions. April 2.1984) at 17 21.

4
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Welding Issues, April 6,1984, is granted. Accordingly, th3 issues cov-
cred by the Motion are dismissed from the proceeding with prejudice. *

,

FOR THE ATOM 2C SAFETY AND
LICENSING BOARD

.

Peter B. Bloch, Chairman
ADMINISTRATIVE JUDGE

Walter H. Jordan (by PBB)
ADMINISTRATIVE JUDGE

Kenneth A. McCollom (by PBB)
ADMINISTRATIVE JUDGE

Bethesda, Maryland

.
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Cita ca 19 NRC 1599 (1984) DPRM 84-1

'

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

-

OFFICE OF THE EXECUTIVE DIRECTOR FOR OPERATIONS

William J. Dircks, Executive Director for Operations,

in the Matter of Docket Nos.PRM-50 32
50-32A
50-32B

OHIO CITIZENS FOR RESPONSIBLE
ENERGY

MARVIN 1. LEWIS
MAPLETON INTERVENORS June 22,1984

The Nuclear Regulatory Commission denies three petitions for
rulemaking requesting that the Commission amend its rules of practice
to require app |icants for construction permits and operating licenses for
nuclear power plants to provide for design features to protect against the
efTects of electromagnetic pulse (EMP). The petitions are denied because
the requested amendments are unnecessary for the protection of public
health and safety, are contrary to sound administrative practice, and are
inconsistent with the established nationz: policy that the protection of
the United States against hostile enemy acts is the responsibility of the
nation's defense establishment.

Based upon results of studies done by the NRC and for the NRC
g

(Sandia National Laboratory Report, NUREG/CR-3069, " Interaction of
Electromagnetic Pulse with Commercial Nuclear Power Plant Systems")
there is no reason to believe that an EMP would prevent any commercial
nuclear power plant from achieving a safe shutdown condition. In
addition, the rationale behind the issuance of 10 C.F.R.
{ 50.13, which was upheld in the U.S. Court of Appeals, was that Con-
gress did not intend to implement legislation that would require nuclear
power plants to be capal'le of warding off the effects of hostile enemy
acts This rationale has been reevaluated in light of the petitions and at
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,

this time the Commission finds no information to support a change in
policy.

_,

DENIAL OF PETITIONS FOR RULEMAKING.

.

I. BACKGROUND

Mr. Robert Alexander, on behalf of the Ohio Citizens for Responsible
Energy, filed a petition for rulemaking (PRM-50-32) on March 16,
1982. Notification of the petition was placed in the federal Register of
June 24,1982 (47 Fed. Reg. 27,371).

The petitioner requ::sted 10 C.F.R. Part 50 be amended to read in the
following manner:

1. Section 50.13 - Attacks and destructive acts by enemies of the Unlied
States; and defense activities (a) An applicant for a license to construct and
operate a production or utilization facility, or for an amendment to such
license, is not required, with the exception of (b) below, to provide for design
features or other measures for the specific purNse of protection against the ef-
fects of (i) attacks and destructive acts, including sabotage, directed against the
facility by an enemy of the United States, whether a foreign government or
other person, or (ii) use or deployment of weapons incident to U.S. defense
activities. (b) Such applicant must, howevtr, provide for design features to pro-
tect against the effects of electromagnetic pulse from whatever source.

Appendix A of Subpart 50 - Criterion 4 - Environmentaland missile design
bases. Structures, systems, and components important to safety shall be de-
signed to accommodate the effects of and to be compatible with the environ-
mental conditions associated with normal operation, maintenance, testing, and
postulated accidents, including loss-of-coolant accidents. These structures,
systems, and components shall be appropriately protected against dynamic ef-
fects of missiles, pipe whipping, and discharging fluids, that may result from
equipment failures and from events and conditions outside the nuclear power
unit including, but not limited to electromagnetic pulses.

Mr. Marvin 1. Lewis filed a petition for rulemaking (PRM-50-32A)
which was received by NRC on August 5,1982. Notification of the peti-
tion was placed in the federalRegister of November 24,1982 (47 Fed.
Reg. 53,030).

The petitioner requested that the following sentence he added to 10
C.F.R. Part 50, Appendix A, Criterion 13:

Instrumentation shall be hardened to protect against electromagnetic pulse generat-
ed by a high altitude, nuclear explosion.

1600
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Mr. Wendell 11. Marshall, on behalf of the Mapleton Intervenors,
filed a petition for rulemaking on August 31, 1982. Notification of the*

petition was placed with that of PRM-50-32A in the federalRegister.
The petitioner requested that 10 C.F.R. Part 50 be amended as

follows:
.

Section 50-13. Attacks and destructive acts by enemies of the United States; and
defense activities.

(a) An applicant for license to construct and operate a production or utilisation
facility, or for an amendment to such license, is not required, with the exception of
(b) below, to provide for design features or other measures for the specific purpose
of protection against the elTects of (D attacks and destructive acts, including sabo.
tage directed against the facihty by an enemy of the United States, whether foreign
government or person, or (II), Use of deployment of weapons incident to United
States defense activities.

(b) Such applicant must, however, provide for design features to protect against
the elTects of electromagnetic pulse from w hatever source.

The petitioner also requested that Appendix A, Subpart 50 be amended
to read as follows:

Craerion 4 - Ennronmentaland missile desen bases. Structures, systems and compo-
nents important to safety shall be designed to accommodate the effects of and be
compatible with the environmental conditions associated with normal operation,
maintenance, testing and postulated accidents, including loss-of-coolant accidents.
These structures, systems, and components shall be properly protected against
dynamic effects of missiles, pipe ohipping and discharging fluids that may result
from equipment failures and from events and conditions outside the nuclear power
unit including, but not limited to the electromagnetic pulses.

As the basis for the requests, the OCRE petition states that when 10
C.F.R. ) 50.13 was established, the efTects of EMP were not known. All
three petitioners state that the present regulations have a serious defect
that would permit a flaw in the design of nuclear power plant safety
systems, and that this flaw can be corrected "quite simply with little
hardship worked upon applicants.*'3

II. PUBLIC COMMENTS

A. Description of Comments Received on Petitions

Notification of the Illing of the three petitions was published in the
federal Register twice, on June 24, 1982 (47 Fed. Reg. 27,371) and
Novernber 24, 1982 (47 Fed. Reg. 53,030), with PRM 50-32A and
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PRM-50-32B sharing the same notice. This notice also reopened the .

;. comment period for PRM-50 32, and assigned January 24,1983 as the
expiration date for the comment period applicable to all three petitions.. .

Comments, in general, were considered for all three petitions as a whole
' since the petitions were nearly identical..

. .Of twenty-eight letters of comment received, including rebuttals by
the petitioners, eighteen were opposed to the petition, ten in favor. Five
of the commenters raise the concern that EMP-induced voltage / current
transients in_ conducting materials can disrupt, damage or destroy
electronie circuits and components, leading to a loss of heat removal
from the core and hence meltdown. At present, the NRC staff is una-
ware of any data to substantiate this point. On the contrary, a study per- .

formed for the NRC by Sandia National 1.aboratories (NUREG/CR-
3%9, " Interaction of Electromagnetic Pulse with Commercial Nuclear
Power Plant Systems") concluded that the EMP-induced signals at the
components required for safe shutdown are considerably less than nomi-
nal operating levels.

The Sandia study was' performed on a sample nuclear power plant
chosen from the plants currently undergoing an operating license
review. Three additional plants of different desir,n were later surveyed to
assess whether the results could be applied generally. The study was
limited to those systems required for safe shutdown of the nuclear plant.
A " worst-case" EMP threat situation was postulated. The incident plane
wave embodied a bounding field intensity and an orientation relative to
the plant systems so as to optimally excite every point of interaction.
From the analysis of this " worst-case" threat it was concluded that the
diffuse fields inside seismic Clar. I or structurally equivalent buildings
due to the incident EMP plane wave were negligible sources of energy,
with responses of less than i volt, and a duration of approximately 10
microseconds. The predicted EMP signals at the critical equipment in
the sample plant were found to be substantially less than nominal operat- t

ing levels. The principal source of EMP energy coupled to critical circuits
in the plant was the current induced by the incident wave on external
cables _ which penetrate into the plant buildings. Although response
levels at some plants may be higher than those calculated for the sample
plant (due to plant topology and cabling practice), the Sandia study
found damage thresholds for the components examined high enough to
preclude component failure postulating higher response levels. The sum-
mary conclusions of the Sandia study were (1) the safe shutdown capaci-
ty of the sample plant wo'uld not be disabled by an EMP event, and (2)
the safe shutdown capability of nuclear power plants in ge ieral would
survive the postulated EMP event.
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- The NRC staffs study on EMP found that a loss of offsite power is
.

the most probable plant upset condition that could result from an EMP ^ l
,.

event with little or no elTect on the in plant normal and emergency AC
and DC power distribution systems. In plants that include design fea-
tures that enhance coupling with incident EMP (due to plant topology.

and cabling practice), any exposed portions of the in-plant normal and
emergency AC or DC power distribution systems may experience signal
upset effects. However, these effects would be limited to the exposed
portions of the system and recovery is expected to be possible in a rea-
sonably short time (10-20 minutes) depending on plant unique design-

features. The NRC stafrs study further concluded that the reactor trip
system, engineered safety features actuation system, control systems,
and the control room alarm and indication systems are relatively invul-
nerable to EMP-induced signal upset.

The subject of cost ofimplementation was commented on by both sup-
porters and opponents of the petitions. The petitions stated that imple-
mentation could be accomplished "without great expense." Eight com- -

menters took issue with this, and in one case suggested that a cost-
benefit analysis be made. In support of their claim that the cost ofimple-
mentation was not great. two petitioners and one additional commenter
stated that the military is presently " hardening"-its equipment against
the effects of EMP and that not all power plant equipment need be
hardened. In addition, it was argued that solid-state equipment could be
replaced by vacuum tubes and relays as a means of providing protection.

No Commission regulation requires a petitioner for rulemaking to
submit design details or cost information associated with proposed

'

amendments to 10 C.F.R. Part 50. Therefore, no estimate of the cost of
implementation of hardening measures was provided in these petitions.
However, a switchover from solid-state devices to vacuum tubes would
not be a minor undertaking. Vacuum tubes and relays have much larger
power and size requirements than solid-state devices. Not only would
entire circuits require redesign; additional power sources and possibly
new electrical equipment rooms or layouts would be required. It should
be noted that although the NRC staff does not subscribe to the view that
hardening costs would be inconsequential, the conclusion that the peti-
tions should be denied does not rest on high cost;it is based, rather, on
the absence of necessity, as explained above.;

'

The fact that the military is presently hardening its equipment against
the effects of EMP is not considered relevant to this issue because the
needs and resources of the military and the equipment and systems in-
volved are not similar to those of nuclear power plants.
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Ten commenters stated that revision of the Code ofFederalRegulations
would be contrary to the philosophy used in establishing 10 C.F.R.. , '

f 50.13, which assumes that national defense is the responsibility of the
.

defense establishment and the risk of attack is borne by the nation as a
whole. The commenters note that this philosophy was supported by the. .

,

United States Court of Appeals for the District of Columbia in Siegel v.
*

AEC,400 F.2d 778 (D.C. Cir.1968). Similarly, four commenters note
that the effects on a nuclear power plant due to a nuclear explosion and
its resultant effects would be minor compared to the nuclear detonation
itself. In rebuttal, the petitioners point out that the AEC was not aware
of EMP when 10 C.F.R. f 50.13 was written and that EMP may be
caused by sources other than those that are military in origin.

The intent and basis for 10 C.F.R. i 50.13 were set forth in NRC's
Statement of Consideration (32 Fed. Reg.13,445):

The protection of the United States against hostile enemy acts is a responsibility of
the nation's defense establishment and of the various agencies having internal
security functions. The power reactor? .which the Commission licenses are, of
course, equipped with numert'us features intended to assure the safety of plant em-
ployees and the public. The massive containment and other procedures and systems
for rapid shutdown of the facility included in these features could serve a useful pur-
pose in protection against the effects of enemy attacks and destructive acts, although
that is not their specific purpose. One factor underlying the Commission's practice
in this connection has been a recognition that reactor design features to protect
against the full range of the modern arsenal'or weapons are simply not practicable
and that the defense and internal security capabilities of this country constitute, of
necessity, the basic " safeguards" as respects possible hostile acts by an enemy of the
United States.

Though adjudicated in 1968, the decision of Siegel v. AEC is no less
valid today than it was then. The court at that time agreed that the AEC
need not require nuclear power plants to protect themselves from
hostile acts against this country by enemies. EMP is an elTect of a
weapon whose use would be regarded as a hostile act. Other portions of
the Commission's regulations address the physical protection and securi-
ty of nuclear power plants, including 10 C.F.R. { 73.55 which specifies
the requirements incumbent upon each licensee for protection against
acts of sabotage. Nonhostile atmospheric explosions are banned by the
Nuclear Test Ban Treaty and are exceedingly unlikely.

A truck-mounted EMP generator used by terrorists is another scenario
raised by commenters. Though it may be feasible to mount the necessary
equipment on several large trucks, there are complicating factors which
make this scenario improbable. The staff believes, based on general
knowledge of the full-scale test apparatus presently in use by the

,
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' military, that EMP generators are massive, costly, and technically
complex. EMP fields produced are lower level and highly localized com- *

* - pared to those produced by a nuclear detonation. To provide a better dis-
tributed radiation pattern would require several antennas, spatially dis-

- tributed around a plant, each of which would be electrically attached to
*

- the generator. The energy in a pulse would then have to be distributed
to all of the ante..nas,' thus lowering the energy density. It would be in-
credible for a construction project of this nature to be accomplished all
around a plant site without being detected.

In addition, no matter how improbable an accidental or nonaccidental,
' commercial or military nuclear-generated EMP, the effects are envel-
oped by the Sandia and staff studies and are unlikely to disable the safe
shutdown capability of a nuclear power plant. Although the Sandia study
did not explicitly include analysis of the effects of a terrorist-generated
EMP, it is the stalTsjudgment that such effects are enveloped by the re-
suits of the Sandia and staff studies. This judgment is based on consider-
ation of the conservatism in the Sandia study and the substantial safety

.

margins calculated therein.
Three commenters noted that the most likely effect of EMP would be

a safe shutdown. These comments are probably based on a 1977 report
'

by Oak Ridge National Laboratory and the preniise that safety systems
;- are designed to fail in the safe direction upon loss of power.

A number of commenters stated that the petition should be denied be-
cause not enough was known or that studies were not yet complete.'

With the publication of the Sandia study on EMP and completion of the
NRC stairs evaluation of signal upset, there exists suflicient information
upon which to base a decision.

Four commenters noted that the petitioners were using the rulemak-
ing to delay the licensing of Perry or to obstruct nuclear power
altogether, flowever, the petitioners were required by 10 C.F.R. Chapter
1, Subpart 11, to state their grounds for and interest in the action peti-
tioned for.

The petitioners' request that applicants for construction permits and
% operating licenses of nuclear power plants provide design features to pro-

tect against the effects of EMP goes against the intent of Congress, as
embodied in 10 C.F.R. f 50.13, and against the decision of the U.S.
Court of Appeals. Furthermore, there is no documentary evidence sup-
porting the contention that EMP imperils the safety of nuclear power
plants. The evidence on hand indicates that the requested amendments
are unnecessary.
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III. FINDINGS

Based on the above considerations and careful consideraticn of theo

public comments received on petitions PRM-50 32, PRM-50-32A, and
PRM 50-32B the Commission hereby denies the petitions for rulemak-

'

ing filed by the Ohio Citizens for Responsible Energy, Marvin 1. Lewis.-

and the Mapleton Intervenors. Copies of the petitions for rulemaking,
copics of the 1:tters of comment, SECY-83 367, and the Commission's
letters of denial are available for public inspection at the Commission's
Public Document Room at 1717 H Street, NW, Washington, DC 20555.
Copies of NUREG/CR-3069 may be purchased by calling (301)
492-9530 or by writing to the Publication Services Section, Division of
Technical Information and Document Control, U.S. Nuclear Regulatory
Commission, Washington, D.C. 20555, or purchased from the National
Technical Information Service, Department of Commerce, 5285 Port
Royal Road, Springfield, VA 22161.

FOR Tile NUCLEAR
REGULATORY COMMISSION

.

William J. Dircks
Executive Director for

Operations

Dated at Bethesda, Maryland,
this 22nd day of June 1984.
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