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Cite as 43 NRC 13 (1996) CLI-96-2

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSICN

COMMISSIONERS:

Shirley A. Jackson, Chairman
Kenneth C. Rogers

Greta J. Dicus
in the Matter of Docket No. 40-2061-ML
KERR-McGEE CHEMICAL
CORPORATION
(West Chicago Rare Earths
Facility) February 21, 1996

The Commission considers a request by the Licensee to terminate this pro-
ceeding as moot and to vacate the proceeding’s underlying decisions. Because
this proceeding soiely concerns the Licensce’s request for onsite disposal of
mill tailings, and all parties concur that the Licensee no longer seeks onsite
disposal, the Commission terminates the proceeding as moot. The Commission
chooses as a policy matter to vacate and thereby eliminate as precedent all three
underlying decisions in this proceeding.

RULES OF PRACTICE: VACATUR

The Commission is not bound by judicial practice and need not follow judicial
standards of vacatur.

ORDER

This proceeding came before the Commission in March 1991, when Keir-
McGee filed a petition for review of Atomic Safety and Licensing Appeal
Board decision ALAB-944, 33 NRC 81 (1991). The proceeding concerns Kerr-
McGee's application for NRC authorization to dispose of mill tailings by onsite
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burial at its West Chicago Rare Earths facility. In ALAB-944, the Appeal
Board reversed in part and vacated in part an Atomic Safety and Licensing
Board decision that had approved onsite disposal. See LBP-89-35, 30 NRC 677
(1989). The period within which the Commission may act on Kerr-McGee's
petition for review has been held in abeyance since July 3, 1991, at the joint
request of Kerr-McGee, the State of Hlinois (the State), and the City of West
Chicago (the City), to allow for a negotiated settiement.

On December 9, 1993, Kerr-McGee moved to terminate this proceeding as
moot, and to vacate the proceeding's underlying decisions: ALAB-944, and
the earlier decisions of the Atomic Safety and Licensing Board, LBP-90-Y, 31
NRC 150 (1990), and LBP-89-35, 30 NRC 677 (1989). Kerr-McGee indicated
that it had abandoned its original plan to dispose of mill tailings on site in West
Chicago and, to that effect, had contracted with Envirocare of Utah, Inc., to
transfer the wastes to Utah. Kerr-McGee claimed that its commitment o pursue
offsite disposal of the wastes rendered this proceeding moot.

The State and the City responded that although they did not oppose termina-
tion of the proceeding, vacatur of the underlying decisions was inappropriate.
In particular, the State and the City questioned whether the proceeding indeed
had become moot. Both parties expressed various doubts about Kerr-McGee's
commitment (o removing the wastes from the West Chicago site, citing such
factors as the executory and conditional nature of Kerr-McGee's contract with
Envirocare, and Kerr-McGee's continued related litigation in other forums.

The Commission recently requested and received updated status reports on
this proceeding. All parties are now in agreement that this proceeding has
become moot. Kerr-McGee states that it has begun shipping wastes from
West Chicago to Utah, The State and the City are satisfied that Kerr-McGee
“has clearly agreed to remove” the wastes from West Chicago. The Nuclear
Regulatory Commission Staff, although not a formal party to the pending appeal,
finds it “no longer realistic” to believe that the Commission will need to address
a proposal for onsite disposal at the West Chicago site. Although the parties
present differing theories on what factors or events rendered the proceeding
moot, at bottom all agree that Kerr-McGee no longer intends to pursue onsite
disposal, the subject of this proceeding. The Commission therefore agrees that
the proceeding is moot.

Kerr-McGee aiso requests the Commission to vacate the underlying decisions
in this proceeding. The NRC Staff concurs, urging the Commission to vacate
“three unreviewed decisions involving highly controversial issues in the waste
disposal area.”" The State and the City, however, oppose vacatur, claiming that
this proceeding became moot only after Kerr-McGee in 1994 entered into a
settlement agreeing to remove the mill tailings from the West Chicago site.
Voluntary settlement, according to the State and City, deprives litigants of any
claim to the equitable remedy of vacarur. Cf. United States Bancorp Corp. v.
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Bonner Mall Partnership, 115 S. Ct. 386 (1994). Kerr-McGee and the NRC
Staff do not agree that the 1994 settlement is 'what rendered the Commission
proceeding moot, and instead argue that the proceeding became moot in 1990,
when the Commission — over Kerr-McGee's objection — transferred regulatory
junsdiction over section 11(e}2) byproduct material to the State of Illinois.'

In short, the parties do not agree on precisely why this long-pending case
is moot, but do agree that there no longer is any point to Commission review
because of Kerr-McGee's commitment to move the mill tailings off site. The
Commission, in any case, is not bound by judicial practice and need not follow
the Bancorp ruling. In these circumstances, and because these unreviewed Board
decisions involve complex questions and vigorously disputed interpretations of
agency provisions for disposal of byproduct material, the Commission as a
policy matter chooses to vacate and thereby eliminate as precedent all three
underlying decisions in this proceeding. This will permit any similar questions
that may come up to be considered anew, without the binding influence of an
apparently controversial Appeal Board decision that the Commission has not
had the occasion to review.

By vacating the decisions, the Commission does not intimate any opinion on
their soundness. Without engaging in a full inquiry into the merits — which
no party any longer requests, and the Commission sees no compelling reason o
undertake on its own — the Commission cannot properly evaluate the analyses
of the Licensing and Appeal Boards.

This proceeding is terminated as moot, Kerr-McGee's application for on-
site disposal is deemed withdrawn, and the following decisions are vacated:
ALAB-944, 33 NRC 81 (1991), LBP-90-9, 31 NRC 150 (1990); LBP-89-35,
30 NRC 677 (1989).

It is so ORDERED.

For the Commission

JOHN C. HOYLE
Secretary of the Commission

Dated at Rockville, Maryland,
this 21st day of February 1996.

'M-WMMNW*«MM&:DC Circuit lawsuit against the NRC. Kerr-McGee later
withdrew the suit, agparently because of provisions in the 1994 sectlement agrerment with the State and City
Kerr-McGee, though, claims that the settlement agreement neither encompasses this Commission proveeding nor
resolves numerous outstanding disputes with the State and City over the removal of the material
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Cite as 43 NF. 16 (1906) CLI-96-3

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMIESION

COMMISSIONERS:

Shirley A. Jackson, Chairman
Kenneth C. Rogers
Greta J. Dicus

In the Matter of Docket No. 40-8027-EA
~ (Decontamination and
Decommissioning Funding)

SEQUOYAH FUELS CORPORATION
and GENERAL ATOMICS
(Gore, Okiahoma Site) February 27, 1996

‘The Commission grants the Intervenors' petition for review of the Atomic
Safety and Licensing Board's Memorandum and Order approving a joint set-
tlement agreement between the Licensee, Sequoyah Fuels Corp., and the NRC
Staff. The Commission also permits the State of Oklahoma to file a brief amicus
curiae 1o aid the Commission in its review of the Board's order.

RULES OF PRACTICE: PARTICIPATION BY AN INTERESTED
STATE OR LOCAL GOVERNMENT

A state that does not seek party status or to participate as an “interested state”
in the proceedings below is not permitted to file a petition for Commission
review of a licensing board ruling. If the Commission takes review, the
Commission may permit a person who is not a party, including a state, to file a
brief amicus curiae. 10 CF.R. §2.715(d).
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MEMORANDUM AND ORDER

The Intervenors in this enforcement proceeding, Native Americans for a
Clean Environment (NACE) and the Cherokee Nation, have filed a petition for
Commission review of the Atomic Safety and Licensing Board's Memorandum
and Order, LBP-95-18, 42 NRC 150 (1995). The State of Oklahoma also filed
a petition for review and motion for leave to file an amendment to its original
petition. The NRC Staff, the Licensee Sequoyah Fuels Corporation and its
parent, General Atomics (GA), oppose Commission review. In accordance with
the considerations discussed in 10 CFR. §2.786(b)4), the Commission has
decided that review of LBP-95-18 is appropriate.

The record does not show, nor does the State of Oklahoma contend, that
it is a party to this proceeding. It also did not participate as an “interested
State” before the Licensing Board pursuant to 10 CF.R. §2.715(c). Therefore,
it may not file its own petition for review.' Nevertheless, our regulations provide
that if the Commission takes review of a Board order a person who is not a
party may be permitted to file an amicus curiae brief, if the person requests by
motion to file such a brief. 10 CFR. §2.715(d). The Commission views the
State's petition for review and subsequent motion as fulfilling this requirement.
Accordingly, the State will be permitted, along with the parties, to provide a
brief on the matters discussed below.

In LBP-95-18, a majority of the Board concluded that a joint settlement
agreement between the NRC Staff and SFC is in the public interest. 42 NRC
150 (1995). Judge Bollwerk did not join the majority and in a separate statement
raised several issues which in kis opinion merited further inquiry before reaching
« final conclusion about whether 10 approve the settlement agreement. 42 NRC
at 156-59.

Answers o the following questions would aid the Commission in its review
of this matter:

1. Does SFC lack the financial resources to provide any surety instrument
to guarantee additional funds for cleanup beyond the $750,000 letter of
credit?

2. Under paragraph 5 of the agreement, what process does the NRC Staff
intend to implement to ensure proper and timely review of SFC's annual
audited financial statements”?

! See Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1), CLI-91-8, 13 NRC 461, 46869 (1991),
Pacific Gas and Electric Co (Diablo Canyon Nuciear Power Plast, Units | and 2). ALAB-583, 11 NRC 447,
44849 (1980)
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3. What prejudice, if any, wih “ccur if the Commission were to delay final
approval of a settlement with 5" until after the NRC Staff and General
Atomics conclude their settlement negetiations?

Answers to these questions may address some of the inquiries raised by Judge
Bollwerk in his separate statement. In their briefs, the parties and the State
should also address the remaining matters raised by Judge Bollwerk.

Pursuant to 10 CF.R. § 2.786(d), the Commission sets the following briefing

schedule:

1. The Intervenors and the State (hereinafter “Petitioners”) shall file their
briefs within 21 days afier service of this Order. Their briefs shall be
no longer than 25 pages cach.

2. The NRC Staff, SFC, and GA shall file their responsive briefs within 21
days after service of the Petitioners’ brief. Their responses shall be no
longer than 25 pages each.

3. Within 10 days after service of the responsive briefs, the Petitioners may
file reply briefs. Their replies shall be no longer than 10 pages each.

Briefs in excess of 10 pages must contain a table of contents, with page

references, and a table of cases (alphabetically arranged), statutes, regulations,
and other authorities cited, with references to the pages of the brief where they
are cited. Page limitations on briefs are exclusive of pages containing a table
of contents, table of cases, and of any addendum containing statutes, rules,
regulations, elc.

IT IS SO ORDERED.

For the Commission

JOHN C. HOYLE
Secretary of the Commission

Dated at Rockville, Maryland,
this 27th day of February 1996.
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Cite as 43 NRC 19 (1996) LBP-96-1

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

James P. Gleason, Chairman
Dr. Richard F. Cole

Dr. Peter S. Lam
in the Maiter of Docket No. 50-245-OLA
(ASLBP No. 96-711-01-OLA)
NORTHEAST NUCLEAR ENERGY
COMPANY
(Milistone Nuclear Po. r Station,
Unit 1) February 7, 1996

MEMORANDUM AND ORDER
(Ruling on Intervention Petition)

We have before us the request for a hearing and petition to intervene in this
proceeding on the license amendment application filed by Northeas: Nuclear
Energy Company (NNECO) for its Millstone Nuclear Power Station, Unit 1,
which is located in New London County, Connecticut. The petition challenging
the amendment was filed by We the People, Inc. "ATP), the Seacoast Anti-
Pollution League (SAPL), the New England Coalition o Nuclear Pollution
(NECNP), and Mr. Donald W. Del Core. Generally, the petition asserts that
the proposed license amendment would permit the routine offioading of the full
reactor core to the spent fuel pool during refueling which, in turn, would present
a significant increase in the risk probability and consequences of an accident
involving the spent fuel pool, thereby resulting in injury to the Petitioners.

For the reasons set forth below, the petition on behalf of Mr. Del Core and
WTP is granted and the petition on behalf of NECNP and SAPL is denied.
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BACKGROUND

On July 28, 1995, NNECO submitted a license amendment application
seeking to add new technical specifications to its operating license for its
Millstone Nuclear Power Station, Unit 1, The change would require that (1) the
reactor be subcritical for at least 100 hours before the start of reactor refueling,
(2) the spent fuel pool bulk temperature be maintained at less than or equal
1o 140°F; and (3) two trains of shutdown cooling be operable during reactor
refueling operations. In a letter accompanying the application, NNECO states
that these changes will permit the practice of full-core offloading as a normal
end-of-cycle event.'

On August 30, 1995, the Staff published in he Federal Register a proposed
“no significant hazards determination” pursuant to 10 C.FR. § 50.91 and a notice
of opportunity for hearing concerning the amendment request.” In response to
the notice, a timely request for hearing and petition to intervene was filed on
behalf of WTP, SAPL, NECNP, and Mr. Del Core .’ The Applicant and Staff each
filed answers opposing the petition* and the Petitioners then filed a “Corrected
Request.” Besides making certain spelling and typographical corrections, this
filing contained a list of twelve (12) “member supporters” associated with WTP
living in the neighborhood of the Millstone plant and an assertion that Mr.
Del Core would face increased risk to his person and property it the license
amendment were granted ’ Thereafter, the Petitioners filed a Memorandum of
Law in support of their petition.* We then issued an order setting a final deadline
for any further amendments (o the petition.” The Applicants and the Staff filed
responses to the Petitioners’ Memorandum® and Petitioners subsequently filed
on December 4, 1995, an affidavit of a WTP member *

After challenging most of the factual allegations set forth in the Petitioners’
filings, NNECO argues that neither the organizational Petitioners nor the indi-

! See Letier from JF Opeka, Executive Vice Presideni, NNECO, o NRC, July 28, 1995 (Auachment 11l
NNECO's Answer to Request for a Hearing and Peution o Intervene (Oct 13, 1995))

260 Fed Rog. 45,172 (Aug. 30, 1995)

’Imclunleuiuu\dhimmm-m Behalf of WTP, SAPL, NECNP and Donald Delcore [sic)
(Sept 28, 1995)

4 Northeast Nuclear Energy Company's Answer to Request for 8 Hearing and Petition 1o Intervene (Oct. 11,
1995) [hereinafier NNECO Answer], NRC Staff Response to Request for a Hearing and Petition to Intervene on
Beb.alf of WTP, SAPL. NECNF and Donald Del Core (Oct. 18, 1995) [hereinafter Staff Answer)

3 Comected Request for o Hearing and Petition to Intervene on Behalf of WTP, SAPL, NECNP and Donald W
Del Core (Oct. 18, 1999) [hereinafier Corrected Request]

 Memorandum of Law in Support of the Request for a Hearing and Peution to intervene on Behalf of WTP
SAPL, NECNP and Donald W Del Core, S¢. (Nov. 8, 1995) [hereinafier Py s Meny dum|

? Order (Nov. 7, 1995) (unpublished)

S NNECO's Response to Supplemented Intervention Petition (Nov. 21, 1995) (hereinafter NNECO Response].
NRC Staff Response (0 Memorandum of Law in Support of the Request for a Hearing and Petinion to Intervene
on Behalf of WTP, SAPL. NECNP and Donald W Del Core, 8¢ (Nov. 21, 1995) (hereinafter Staff Response]

¥ Affidavit of Glen Cheney
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vidual Pettioner has standing to intervene in this license amendment proceeding.
For its part, the Staff generally does not address the factual merits of the Peti-
tioners' allegations. Although the Staff argued that none of the Petitioners had
standing 1o intervene,'’ the Staff changed its position with respect to Mr. Del
Core. In its latest filing, the Staff states that Mr. Del Core has arguably made
{(although not articulated very well, a case for standing based upon his allegation
of radiological harm to his health, safety, and property.'! Accordingly, the Staff
no longer objects to Mi. Del Core's participatt: 1 in the proceeding.

It is noted that on November 9, 1995, the Gtaff issued License Amendment 89
to NNECO for its Millstone Nuclear Power Station, Unit 1. That amendment did
not add the technical specifications to the facility license requested by NNECO.
Instead, the amendmem added a license condition to the facility license that
permits the same activit’ .-

PETITIONERS’ STANDING TO INTERVENE

The recital of the requirements for standing in the Commission’s most
recent decisions regarding standing are all quite similar. Hence, we quote the
discussion from Georgia Tech, CL1-95-12, its most recent discussion on this
subject:

Under section 189a of the Atomic Energy Act (AEA), the Commission must grant a
hearing upon (he request of any person “whose inierest may be affected by the proceeding ”
42 USC §223%a) To determine whether a petitioner has allegea a sufficient interest to
intervene, the Commission has long applied judicial concepts of standing. Cleveland Electric
Hiuminating Co. (Perry Nuclear Power Plant, Unit 1), CL1-93-21, 38 NRC 87, 92 (1991)
(Perry). For standing, the petitioner must allege a concrete and particularized injury that is
fairly traceable (o the challenged action and likely to be redressed by a favorable decision
See generally Lujan v. Defenders of Wiidlife, 112 8. Ct. 2130, 2136 (1992), Perry, 38 NRC
at 92 Injury may be actual or threatened. Kelly v. Selin, 42 F 3d 1501, 1508 (6th Cir. 1995);
Wilderness Society v. Griles, 824 F2d 4, 11 (D.C. Cir. 1987) .

Aam«nyh-ammwuummmmmuummwwywus

interests, of to the interests of identified members. Warth v. Seldin, 422 U S
490, 511 (1975), Houston Lighting and Power Co. (South Texas Project, Units | and 2),
ALAB 349, 9 NRC 644, 646-47 (1979) To derive standing from a member, the organization
must demonstrate that the individual member has standing to participate. and has authonzed

10 guaft Answer st 4.9

' Staff Response at 910
12 See Letter to Judges Moore, Lam and Cole from Catherine L. Marco, Counsel for NRC Staff (Nov. 13, 1995)
enclosing November 9, 1995 agency cover letier, Amendment 89, and the Staff's safery evaluation

21



the organization (0 represent his or her interests. Houston Lighting and Power Co. (Allens
Creek Nuclear Generating Station, Unit 1), ALAB-535, 9 NRC 377, 39096 (1979)."

To determine whether any of the Petitioners have the requisite standing to
challenge NNECO's license amendment application, we first consider the three
petitioning organizations, WTP, SAPL, and NECNP before considering the
petitioning individual, Mr. Del Core.

According to the Petitioners’ original and corrected intervention request,
WTP is a Massachusetts-based nonprofit corporation with its principal office
in Rowley, Massachusetts, whose primary purpose is to support employees of
nuclear licensees and the NRC who may face retaliatory action for bringing
forward allegations of license violations or nuclear safety issues. WTP alleges
that the organization has worked with Millstone employees on safety issues
and references one employee, George Galatis, as consulting with WTP on
the Licensee's fuel offloading practices. The petitions state that individuals
“associated” with WTP live in the “neighborhood” of the Millstone complex
and it lists by name twelve members with addresses in Connecticut towns. "

Next, the petition states that SAPL is a New Hampshire nonprofit corporation
with its principal place of business in Portsmouth, New Hampshire. It claims that
SAPL has members living in Massachusetts and New Hampshire within 10 miles
of the Seabrook nuclear facility and that SAPL participated as an intervenor in
the licensing proceedings for the Seabrook Station. The petition further alleges
that the operator of Seabrook Station, like NNECO, is a subsidiary of Northeast
Utilities, so it can be expected that full-core offloading during refueling also
will be undertaken at the Seabrook Station, thereby increasing the risk and
consequences of a spent fuel poo! accident at that nuclear plant.”

Finally, the petition declares that NECNP is a nonprofit corporation with its
principal place of business in Brattleboro, Vermont, and that it has been an
active voice in New England on nuclear safety issues for 25 years. It states that
NECNP intervened in the Vermont Yankee and Seabrook licensing proceedings
and that NECNP has members residing within 50 miles of both the Seabrook
and the Miilstone nuclear plants.'®

Although an organization may have standing in its own right to intervene in
an NRC adjudicatory proceeding, none of the three organizations has sought to
demonstrate an injury o its organizational interests. Nowhere in the interven-
tion petition, corrected request, or supporting memorandum do the Petitioners

"‘Goom- Instizute of Technology (Georgia Tech Research Reactor), CLI95-12, 42 NRC 111, 115 (1995). See
also Sequoyah Fuels Corp. (Gore, Oklahoma Site), CL1-94-12, 40 NRC 64, 71-72 (1994), Gulf States Utilities
Co. (River Bend Station, Unit 1), CLI-94- 10, 40 NRC 43, 47 (1994), Perry. 38 NRC &t 92

" Request for Hearing at 4; and Comected Request at 2.3

Sid w56

YWid ma
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identify any organizational interest of WTP, SAPL, or NECNP that is harmed
or threatened with injury by the license amendment at issue. Thus, none of
these organizations has standing in its own right to intervene. However, WTP,
SAPL, and NECNP seek to establish standing to intervene as the representative
of one or more or its members. For such representational standing the petition-
ing organization must show that at least one of its member: suffers “immediate
or threatened injury as a result of the challenged action of the sort that would
make out a justiciable case had the members themselves brought suit.”"" Fur-
ther, agency case law teaches that the organization must identify at least one
member by name and address and provide “some concrete indication that, in
fact, the member wishes to have that [member’s] interest represented in the pro-
ceeding.""* Moreover, that concrete indication of representational authorization
should be provided “preferably by affidavit”"

Here, two of the three petitioning organizations, SAF!. and NECNP, have
not complied in any respect with the requirements for establishing standing as
representative of one of their members. The Corrected Request, as indicated, sets
forth a list of names and addresses of twelve WTP members who purportedly
live in the “neighborhood” of the Milistone plant, but the petition is silent
with respect to the names and addresses of any SAPL or NECNP members.
Accordingly, these Petitioners have provided no “concrete indication” from
any member of their organizations that a representation of their interests has
been authorized in th.is proceeding. This, despite the fact that their supporting
memorandum recites the requisites for representational standing:

[tJo assert representa onal injury-in-fact, an organization must specifically identify individual
members by name ad address, identify how that member may be affected and show that
the organization is awhorized to request a hearing on behalf of the member, Pacific Gas &
Electric Co. (Diablo Canyon Nuclear Power Plant, Units No. | and 2). LBP-92.27, 36 NRC
196, 199 (1992)%

Accordingly, SAPL and NECNP have failed to demonstrate that they have
standing to intervene as the representative of one of their members.?'

In considering WTP's sianding posture, Petitioners’ Corrected Request fails
to establish that the twelve (12) WTP members, with Connecticut residences,

' Warrh, 422 US m $11

18 Allens Creek, 9 NRC & 393-96. Ser Georgia Tech, CLI95-12, 42 NRC &t 115

1% Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units | and 2), LBP-92.27, 36 NRC 196,
199 (1992)

M poritioners’ Memorandum st §

U in addition 10 it fallure to provide the name and address of a SAPL member and some evidence of
representational authorization, the Petitioners’ inkervention petition also fails to set forth any interests of SAPL
that relate to the Millstone facility -~ the subject of this proceeding  Rather, SAPL's asserted interests all relate 1o
the Seabrook facility and, as such. are clearly outside the scope of this proceeding as defined by the Commussion’s
heanng notice



authorized WTP to represent them in this proceeding. On December 4, 1995,
WTP atempted to cure this deficiency by filing an affidavit of one of these
members, Glen Cheney, wherein Cheney states that he and the other eleven
members wished to be represented by WTP.

This filing ignores our scheduling order % ~ovember 7, 1995, wherein we
stated that “the Petitioners shall have unt | Tuesday, November 14, 1995, o file
any amended intervention petition. After that date, the Licensing Board wili not
entertain any further amended or corrected intervention request.”™  Petitioners’
counsel’s letter stated that

{i}n view of the position of both the NRC staff and the Licensee, that the organizational
petitioners need to file an Affidavit to represent the concerns of individuals residing within
the area of the plant in question, | have obtained, and file herewith, the affidavit of Glenn
Cheney, stating that he, and the other individuals listed on the corrected petition do desire
10 have their interests represented through We The People, Inc *'

The Commission has declared in its Statement of Policy on the Conduct
of Licensing Proceedings that “{f]aimess to all involved in NRC adjudicatory
procedures requires that every participant fulfill the obligations imposed by and
in accordance with applicable law and Commission regulations.”* Petitioners’
counsel has participated in NRC adjudicatory proceedings for 20 years,” and
there is no excusing this deficiency based on a lack of familiarity with agency
procedures.

The presiding officer in this proceeding elected not to hold a special pre-
hearing conference and, as indicated, set November 14, 1995, as the cutoff date
for amending petitions.* Being out-of-time, WTP should have addressed the
five lateness factors required by 10 C.F.R. § 2.714(a)3) on December 4, 1995,
when it attempted to amend its petition by filing the Cheney affidavit” Failing
that, WTP has not demonstrated standing in this proceeding as a matter of right,
However, as explained subsequently, in an effort to expedite and develop the
record of this proceeding, the Board has decided to exercise its discretion and
grant WTP's petition for intervention. We also hold that the amended petition’s
attempt to authorize representation by eleven (11) other individuals listed in
Petitioners’ Corrected Request of October 18, 1995, has no validity. Under the

3 Ocder (Nov. 7. 1995) at 2 (unpublished)

) L erter 1o Judges Moore, Lam, and Cole from Robert A Backus, Backus. Meyer, Soloman & Rood. Manch

NH (Dec 4. 1995)

M L1818, 13 NRC 452, 454 (1981)

¥ See. ¢ 8. Public Service Co. of New Hampshire (Seabrook Station, Units | and 2), ALAB-949, 1} NRC 484,
485 (1991), od. LBP-76-4. 3 NRC 123 (1976)

”mlmdpw;mquu-mw lanuary 4, 1996
"Thlouﬂwpuhmmunmmulmmm 12, 1995 request to respond to the Cheney
affidavit, but in light of our denial of the late petition and the exercise of discretion in granting standing, we
conclude that our mistake was not prejudicial




Commission's practice, averments by one member of an organization by affi-
davit that other members have authorized representation would not satisfy the
requirement that those members have given some “concrete indication” that a
representation of their interest is authorized **

The Petitioners’ Request for Hearing argues a case for standing under the
Commission's proximity presumption for individuals who live within 50 miles
of the Millstone plant. We turn to that argument because it forms the basis for
the claim that Mr. Del Core has standing to intervene.

In construction permit and operating license proceedings, Commission case
law recognizes a proximity presumption that persons who live, work, or oth-
erwise have contact with the area around a nuclear plant have standing to in-
tervene.® That presumption is based on an unsurprising premise, i.e., that the
construction or operation of a nuclear power reactor cairies with it “clear impli-
cations for the offsite environment™ so that individuals residing in reasonable
proximity to the plant are likely in at least some small way to be injured in
their persons or property by a plant accident, and thus such persons fall within
the geographic zone of interests protected by the Atomic Energy Act.” Simi-
larly, agency case law recognizes the same presumption in license amendment
proceedings that involve “major alterations to the facility with a clear poten-
tial for offsite consequences” or other circumstances that present “such obvious
potential for offsite consequences.”"

According to the corrected intervention request, Mr. Del Core lives in
Uncasville, Connecticut, within 20 miles of the Millstone plant, and he owns
property within the Emergency Planning Zone for the facility. This clearly would
be sufficient for gaining intervenor status in construction permit or operating
license proceedings.

The Petitioners' case relies, in part, on the Appeal Board decision in ALAB-
522.% That determination involved a license amendment to expand the capacity
of the spent fuel pools at both of the North Anna nuclear power plants. In
reversing the Licensing Board's ruling denying the petitioners intervention, the
Appeal Board found the proximity presumption applicable. In this license
amendment case, a residence near the Millstone plant also implicates the
proximity presumption because the license amendment at issue, even though not
involving a major alteration of the plant, may involve the potential for offsite

% Allens Creek, ALAB 535, 9 NRC at 396

2 See Sequovah Fuels, CL1-94.12, 40 NRC ai 75; Gulf States Unilities Co. {River Bend Sttion, Units | and 2),
ALAB- 183, 7 AEC 222, 226 (1974)

Y Floridu Power and Light Co. (St Lucie Nuclear Power Plant, Units | and 2), CLI-89-21, 30 NRC 325, 329
(1989)

3 See River Bend. ALAB-183, 7 AEC ot 22)-24 & 05

N5 Lucie, CLI-89-21, 30 NRC at 319-30

3 Virginia Electric and Power Co. (Noeth Anna Power Station, Units | and 2), ALAB-522, 9 NRC 54 (1979)
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consequences. The petition alleges that an increase in heat load in the spent fuel
pool presents the potential of offsite consequences if an accident were (o occur.
At this stage of the proceeding without more, it cannot be concluded that the
potential safety issues involved in the offloading and storage of a full core is
not comparable to the safety issues associated with a spent fuel pool expansion.

As previously indicated, the Petitioners allege in their corrected intervention
request and supporting memorandum that the Millstone spent fuel pool has never
been analyzed or approved for a routine full-core offloading as part of refueling.
According to the Petitioners, the failure of any equipment important to safety, the
loss of electrical power, or an earthquake could result in the loss of pool water
inventory during an offload through pipe breaks, siphon effects, or boiling that,
in turn, would uncover the stored fuel and expose those living near the plant to
dangerous levels of radioactivity. In countering the Petitioners’ claim of injury,
NMECO argues that there has been no showing of offsite consequences from the
license amendment and states that “Petitioners rely instead only on a muddle
of factual errors and half truths regarding the authorized full-core offload to
concoct a theory of injury."™

Although the affidavits accompanying NNECO's opposition to the Petition-
ers’ filings challenge almost all of the Petitioners’ factual assertions, the most
recent Commission ruling involving standing in the Georgia Tech case makes it
evident that we are not 1o determine the essential validity of the asserted {acts
in ruling on intervention petitions.” Citing the recent decision of the United
States Court of Appeals for the Sixth Circuit in Kelly v. Selin,* the Commission
stated in Georgia Tech that “(tJo evaluate a petitioner’s standing, we construe
the petition in favor of the petitioner.”"

When we do that here, we conclude that the Petitioners have alleged at least
an accepiable injury. Further, the Petitioners’ alieged injury is traceable to the
challenged license amendment and would be alleviated by a decision denying the
reguested license amendment. Thus, we find that Mr. Del Core and WTP, on the
basis of the Board's discretion, have standing to intervene and their intervention
petition is granted subject to the filing of at least one admissible contention.

As a final matter, it is necessary to delineate our evaluation of the factors
guiding the Board's decision in exercising discretion to grant standing to WTP.
See Portland General Electric Co. (Pebble Springs Nuclear Plant, Units 1 and
2), CLI-76-27, 4 NRC 610, 616 (1976). The major consideration of importance
to the Board is that WTP's participation reasonably can be expected to assist
in developing a sound record in the proceeding. The petition not only alleges

M NNECO Response at 10

Y Georgia Tech, CLI-95-12, 42 NRC at 115
M40 F 3wt 1508

3 ¢10-95-12, 42 NRC &t 115



a previous involvement of the organization with Millstone employees on safety
issues but specific consuliation with employee George Galatis on offloading
practices at the plant. These may involve safety issues in the proceeding and
information that might not otherwise be available in the case. We have no basis
for concluding that WTP's participation will broaden or delay the proceeding
and, as set forth previously, a favorable ruling would redound to the benefit of
WTP and its members.

CONCLUSION

For the foregoing reasons, it is hereby ORDERED that:

1. The request for hearing and petition to intervene filed on behalf of New
England Coalition on Nuclear Pollution and Seacoast Anti-Pollution League is
denied;

2. The request for hearing and petition to interveng filed on behalf of Donald
W. Del Core, Sr., and We the People is granted, contingent upon the filing of
an admissible contention as set forth in 10 CF.R. §2.714; and

3. The Petitioners above shall have 30 days from the date of service of this
Order to file contentions.

In accordance with the provisions of 10 CF.R. §2.714a, this Order may be
appealed within 10 days after its service ™

THE ATOMIC SAFETY AND
LICENSING BOARD

James P. Gleason, Chairman
ADMINISTRATIVE JUDGE

Dr. Richard F. Cole
ADMINISTRATIVE JUDGE

Dr. Peter S. Lam
ADMINISTRATIVE JUDGE

Rockville, Maryland
February 7, 1996

38 Copies of this Memorandum and Order have been sent this date to counsel for NNECO, WTP, SAPL, NECNP,
and Donald W Del Core by facsimile mansmission and to Staff counsel by E-mail transmission through the NRC's
wide area network
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION

William 7. Russell, Director

In the Matter of Docket No. 50-029
(License No. DPR-3)
YANKEE ATOMIC ELECTRIC
COMPANY
(Yankee Nuclear Power Station) February 22, 1996

The Director of the Office of Nuclear Reactor Regulation denies in part
and grants in part a petition dated January 17, 1996, submitied to the Nuclear
Regulatory Commission (NRC) by Citizens Awareness Network and New
England Coalition on Nuclear Pollution (Petitioners), requesting that the NRC
take action with respect to five activities conducted by Yankee Atomic Electric
Company (YAEC or Licensee) at the Yankee Nuclear Power Station in Rowe,
Massachusetts (Yankee Rowe or the facility). The petition was also moot in part,
The petition requests that the NRC comply with Cirizens Awareness Netwerk Inc.
v. United States Nuclear Regulatory Commission and Yankee Atomic Electric
Co., 59 F.3d 284 (Ist Cir. 1995) and immediately order: (A) YAEC not to
undertake, and the NRC Staff not to approve, further major dismantling activities
or other decommissioning activities, unless such activities are necessary to
ensure the protection of occupational and public health and safety; (B) YAEC
to cease any such activities; and (C) NRC Region | to reinspect Yankee Rowe
to determine whether there has been compliance with the Commisston's Order
in CLI-95-14, 42 NRC 130 (1995), and to issue a report within 10 days of the
requested order to Region 1.

The Petitioners’ request that shipments of low-level radioactive waste be
prohibited is denied because that activity is permissible, prior to approval of a
decommissioning plan, under the pre-1993 interpretation of the Commission’s
decommissioning regulations. Petitioners’ request that four other activities be
prohibited is moot, although the activities would have been permissible, prior



to approval of a decor = ssioning plan, under the pre-1993 interpretation of the
Commission’s decommissioning regulations. Additionally, Peiitioners’ request
for an inspection of Yankee Rowe to determine compliance with CLI-94-14 and
an inspection report was granted,

DIRECTOR’S DECISION UNDER 10 C.F.R. § 2.206

L INTRODUCTION

An “Emergency Motion for Compliance with Circuit Court Opinion” (peti-
tion), dated January 17, 1996, was submitied by Citizens Awareness Network
and New England Coalition on Nuclear Pollution (Petitioners). Petitioners re-
quested that the United States Nuclear Regulatory Commission (NRC or Com-
mission) take action with respect to activities conducted by Yankee Atomic
Electric Company (YAEC or Licensee) at the Yankee Nuclear Power Station in
Rowe, Massachusetts (Yankee Rowe or the facility).

By an Order of the Commission dated January 23, 1996, the Emergency
Motion was referred to the NRC Staff for treatment as a petition pursuant to 10
CFR. §2.206 of the Commission's regulations. The Commission ordered the
Staff to respond to the emergency aspects of the petition in 10 days and to issue
a decision on the petition as a whole within 30 days.

Petitioners request that the NRC comply with Citizens Awareness Network
Inc. v. United States Nuclear Regulatory Commission and Yankee Aiomic
Electric Co., 59 F.3d 284 (1st Cir, 1993) (CAN v. NRC). Specifically, Petitioners
request that the Commission immediately order:

(A) YAEC not (o undentake, and the NRC Staff not to approve, further major dis-
mantling activities or other decommissioning activities, unless such activities are
necessary to assure the protection of occupational and public health and safety;

(B) YAEC to cease any such activities, and

(C) NRC Region | to reinspect the Yankee Nuciear Power Station in Rowe, Mas-
sachusetts (Yankee Rowe) to determine whether there has been compiiance with
the Commussion's Order of October 12, 1995 (CLI-95-14), and to issve a report
within ten days of the requested order to Region |

As the bases for their requests, Petitioners state that:

(1) CAN v. NRC requires the cessation, and prohibits commencement, of decommis-
sioning activities at Yankee Rowe, pending final approval of the licensee's decom-
missioning plan after opportunity for a hearing. CL1-95-14 forbids YAEC from
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(4)

(5)

(6)

M

(8)

conducting any further major dismantling or decommissioning activities until final
approval of i's decornmussioning plan after completion of the hearing process;
CAN v. NRC obliges the Commission and the Staff to provide an opportunity to
interesied persons for a hearing 0 approve a decommissioning plan,

CAN v. NRC requires the Commission to reinstate its pre- 1993 interpretation of
its decommissioning regulations, General Requirements for Decommissioning Nu-
clear Facilities, 53 FR 24,018, 24,025-26 (June 27, 1988), limiting the scope of
permissible activites prior (o approval of a decommissioning plan to decontami-
nation, minor component disassembly, and shipment and storag. of spent fuel, if
permitted by the operating license and/or 10 CFR. §50.59 Under Long Island
Lighting Co. (Shoreham Nuclear Power Station, Unit 1), CL1.90-08, 32 NRC 201,
207, 0.3 (1990), this means that the licensee may not take any action that would
materially affect the methods or options available for decommissioning, or that
would substantially increase the costs of decommissioning, prior to approval of a
decommissioning plan. Under CLI-91-2, 33 NRC at 73, n 5, and CLI-92-2, 35
NRC at 61, n.7, other decommussioning activities, in addition to major ones, are
prohibited. including offsite shipments of low-level radioactive waste produced by
decommissioning activities, until after approval of a decommissioning plan,
decommissioning activities permitted by NRC laspection Manuai, Chapter 2561,
§06.06, “Modifications or Changes to the Facility”, before approval of a decom-
mussioning plan are limited (o maintenance, removal of relatively small radioactive
components or non-radioactive components, and characterization of the plant or
site,

YAEC 15 conducting decominissioning activities, with the approval of the NRC
technical staff, in flagrant violation of CAN v. NRC and of CLI-95-14, thus threat-
ening 10 render the decotamissioning process nugatory and to deprive Petitioners
of their hearing rights under Section 189a of the Atomic Energy Act;

by letier dated October 19, 1995, YAEC described nine decommissioning activities
in progress, and by letter dated October 24, 1995, interpreted permissible “major”
dismantling as removal of non-radicactive material required to support safe storage
of spent fuel and of those portions of the facilities which remain, or to support
future dismantiement;

by letter dated November 2, 1995, the NRC staff approved the activities described
by the Licensee in its letter of October 19, 1995,

five of the nine activities approved by the NRC staff’s letter of November 2,
1995, are major dismantling or other decommissioning activities, in the nature
of Component Removal Project activities, prohibited, until after approval of a
decommissioning plan, by CAN v. NRC and CLI-95-14. Petitioners object to
(2) completing removal of the remainder of the Upper Meutron Shield Tank. (b)
removal of Component Cooling Water System pipes and components and Spent Fuel
Cooling System pipes and components; (¢) Fuel Chute isolation; (d) Spent Fuel Pool
electnical conduit installation; and (¢) radioactive waste shipments. Petitioners do
"ot object to Waste Tank removal, lon Exchange Pit cleanup, removal of Emergency
Diesel Generators, or the Brookhaven National Laboratory Cable Sampling Project
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(#)  Petitionens advocate the SAFSTOR decommissioning alternative because it allows
levels of radioactivity and waste volumes to decreuse, thus reaucing occupational
and public radiation exposures, and lowening decommissioning costs,

(10)  NRC Inspection Keport No. 50-2995-05 (December 16, 1995) concludes that the
1ssue whether activities observed were in compliance with CL1-95-14 is unresolved,
but approves YAEC's proposed activities, contrary 1o the requirements of NRC
Inspection Manual, Chapter 2561, §06 06, “Mudifications or Changes to the
Facility” (March 20, 1992); and

(11)  YAEC's eriterion for permissible decommissioning activities, that any activity in-
volving less than | percent of the on-site radioactive inventory is not “major” and
may take place before approval of a decommissioning plan. violates CAN v NRC
because 1t would allow completion of decommissioning before any decomimission-
ing plan could be approved n hearing, and constitutes unlawful segmentation under
the National Envircnmental Policy Act

By latter dated January 29, 1996, Yankee Atomic Electric Company ie-
sponded to the petition. YAEC supplemented its response by letters dated
February 15, 1996, February 21, 1996, and February 22, 1996, and by an E-mail
message 10 the NRC Staff on January 31, 1996.

By letter dated February 2, 1996, the NRC Staff denied in part and granted
in part Petitioners’ requests for emergency action. The petition was also found
moot in part. Petitioners’ requests that the NRC take emergency action to order
(A) YAEC not to undertake and the NRC Staff not 1o approve further major
dismantling activities or other decommissioning activities, urless necessary (o
ensure the protection of occupational and public health and safety and (B)
YAEC to cease any such activities were found moot in part and Jenied in part.
Petitioners' request for emergency action to require NRC Region [ to reinspect
Yankee Rowe to determine whether YAEC has compiied with the Commission's
Order of October 12, 1995 (CL1-95-14), and to issue a report within 10 days
after the Commission orders such an inspection, was granted.

Petitioners then requested the Commission to reverse the NRC Staff's Febru-
ary 2, 1996 decision on the emergency aspects of the petition. See “Citizens
Awareness Network's and New England Coalition on Nuclear Pollution’s Mo-
tion for Exercise of Plenary Commission Authority to Reverse NRC Staff 2.206
Decision, and Renewed Emergency Request for Compliance with Circuit Court
Opinion.” By Order dated February 15, 1996 (unpublished), the Commission
declined to grant the emergency relief requested, as there was no showing that
the Licensee would take any action before the issuance of a Director's Decision
on February 22, 1996. The Commission directed the NRC Staff to address the
arguments advanced by Petitioners in their February 9 motion in this Decision,
with the exception of the new issues raised on page 13 of the motion, which
are 1o be addressed in a supplementary 10 C.F.R § 2,206 decision.
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For the reasons discusse? below, Petitioners’ requests that the NRC prohibit
YAEC from undertak: .= or continuing five of the nine activities evaluated by the
NRC Staff's letter of November 2, 1995, are moot in part and denied in part. Of
the nine activities, all with the exception of radioactive waste shipments were
completed before submission of the January 17, 1996 petition. Accordingly,
Petitioners’ request for relief with respect to (1) completing removal of the
remainder of the upper neutron shield tank, (2) removal of the component
cooling water system pipes and components and spent fuel cooling system pipes
and components, (3) fuel chute isolation, and (4) spent fuel pool electrical
conduit installation is moot. Petitioners’ request for relief with respect to
radioactive waste shipments is denied. As explained below, all five contested
activities were permissible, before approval of a decommussioning plan, under
the pre-1993 interpretation of the Commission’s decommissioning regulations,
and thus are in compliance with CAN v. NRC and CLI1-95-14. Petitioners’ request
that the NRC inspect Yankee Rowe to determine complumcc with CLI-95-14,
and issue an inspection report, was granted.

II. BACKGROUND

On February 27, 1992, YAEC announced its intention 1o cease operations
permanently at Yankee Rowe. On August 5, 1992, the NRC issued a license
amendment to limit the license to a possession-only license. 57 Fed. Reg.
37,558, 37,579 (Aug. 19, 1992).

In late 1992, YAEC proposed to initiate a Component Removal Project
(CRP). On December 20, 1993, YAEC submitted a decommissioning plan
based on a phased approach, starting with DECON, then SAFSTOR, and then
finally dismantlement. Notice of Receipt of Decommissioning Plan and Request
for Comments was published in the Federal Register. (59 Fed. Reg. 14,689
(Mar. 29, 1994)).

On January 14, 1993, and on June 30, 1993, the Commission issued two Staff
Requirements Memoranda which, in pertinent part, interpreted the Commission’s
regulations to permit many decommissioning activities prior to approval of a
decommissioning plan, as long as the activities do not violate the terms of the
existing license or 10 C.F.R. §50.59 with certain additional restrictions. See
“Staff Requirements — Briefing by OGC on Regulatory Issues and Options for
Decommissioning Proceedings (SECY-92- 382), 10:00 a.m., Tuesday, November
24, 1992, Commissioner's Conference Room, One White Flint North, Rockville,
Maryland (Open to Public Attendance)” (January 14, 1993) and “SECY-92-382
— Decommissioning — Lessons Learned” (June 30, 1993).

On several occasions between late 1992 and early 1994, CAN asked the NRC
10 offer an opportunity for an administrative hearing regarding decommissioning
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activities conducted by YAEC at Yankee Rowe. The Commissicn denied
each such request. CAN sought judicial review and challenged 'he denials
and the January 14, 1993 interpretation of the Commission’s decomnissioning
regulations.

On July 20, 1995, the United States Court of Appeals held that the C ommis-
sion had: (1) failed to provide an opportunity for hearing to CAN, as required
by section 189 of the Atomic Energy Act, in connection with the Commis-
sion’s decision to permit the CRP decommissioning activities, (2) changed its
pre-1993 interpretation of its decommissioning regulatic~.. without notice to the
public and in violation of the Administrative Procedure ..., and (3) impermis-
sibly allowed the Licensee to conduct CRP decommissioning activities prior 1o
compliance with the National Environmental Policy Act requirement to conduct
an environmental analysis or environmental impact statement. CAN v. NRC, 59
F.3d at 291-92, 292-93, and 294-95 (Ist Cir. 1995). The court remanded the
matter to the Commission for proceedings consistent with the court’s opinion.

In response, the Commission issued a Federal Register notice advising:
(1) that the Commission did not intend to seck further review of CAN v.
NRC, (2) that the Commission understood that decision to require a return
1o the interpretation of NRC decommissioning regulations that were in effect
prior 1o January 14, 1993; and (3) that the Commission was requesting public
comments on whether the Commission should order YAEC to cease ongoing
decommissioning activities pending any required hearings and any other matters
connected with that issue. See 60 Fed. Reg. 46,317 (Sept. 6, 1995).

After consideration of cominents filed in response 1o that notice, the Commis-
sion implemented CAN v. NRC by issuing CLI-95-14, 42 NRC 130 (1995). In
CLI- 95-14, the Commission reinstated ns pre-1993 interpretation of its decomi-
missioning policy, required the issuance of a notice of opportunity for an adju-
dicatory hearing on the Yankee Rowe decommissioning plan, held that YAEC
may not conduct further “major” deconvmissioning activities at Yankee Rowe
until approval of a decortmissioning plar after completion of any required hear-
ing, and directed YAEC to inform the Commission within 14 days of the steps
it is taking to come into compliance with the reinstated interpretation of the
Commission’s decommissioning regulations. CLI-95-14, supra.

Pursuant to CLI-95-14, a proceeding i1s now under way to offer an oppor-
tunity for hearing on the Licensee’s decommissioning plan for Yankee Rowe.
Petitioners have sought intervention and a hearing.

As of July 20, 1995, when the court issued CAN v. NRC, YAEC had
completed its Component Removal Project. In response to CLI-95-14, by letters
dated October 19 and 24, 1995, YAEC identified nine ongoing activities that
YAEC believed were permissible under CAN v. NRC and CLI1-95-14.

In its letter of November 2, 1995, the NRC Staff evaluated those nine activi-
ties and found them permissible under the Commission's pre-1993 interpretation
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of its decommissioning regulations, and thus under CAN v. NRC and CLI-95-
14. The Staff also identified cenain aciivities, although not proposed by the
Licensee, which may not be conducted before reapproval of a decommissioning
plan. Those activities include dismantlement of systems such as the main reac-
tor coolant system, the lower neutron shield tank, vessels that have significant
radiological contamination, pipes, pumps, and other such components, and the
vapor container (containment). The Staff also identified segmentation or removal
of the reactor vessel from its support structure as a major dismantlement not to
be conducted untl after the decommissioning plan is reapproved.

IV. DISCUSSION

A. The Nine Activities Were Permissible, Prior to Approval of
a Decommissioning Plan, Under the Commission’s Pre-1993

Interpretation of Its Decommissioning Regulations, and Thus Are
Permissible Undcr CAN v. NRC and CLI-95-14

Petitioners contend that five of the nine activities evaluated by the NRC
Staff's letter of November 2, 1995, are major dismantling or other decommis-
sioning activities prohibited until after approval of a decommissioning plan, by
CAN v. NRC and CL1-95-14. Specifically, Petitioners object to: (1) complet-
ing removal of the remainder of the upper neutron shield tank; (2) removal of
component cooling water system pipes and components and spent fuel cooling
system pipes and components; (3) fuel chute isolation; (4) spent fuel pool elec-
trical condui’ installation; and (5) radioactive waste shipments Petitioners do
not object to waste tank removal, ion-exchange pit cleanup, removal of emer-
gency diesel generators, or the Brookhaven National Laboratory Cable Sam-
pling Project. Petitioners acknowledge that completion of waste tank removal
and ion-exchange pit cleanup are required for safety reasons. Petitioners also
acknowiedge that the removal of the emergency diesel generators is permissible
because they are not radioactive, and that the Brookhaven National Laboratory
Cable Sampling Project is a research project unrelated to decommissioning. Of
the nine activities, all with the exception of radioactive waste shipments were
completed before submission of the January 17, 1996 petition

Under the Commission’s pre-1993 interpretation of its decommissioning reg-
ulations, a licensee “may proceed with some activities such as decontamination,
minor component disassembly, and shipment and storage of spent fuel if the
activities are permitted by the operating license and/or § 50.59, prior to final
approval of a licensee’s decommissioning plan,' as long as the activity does not

! Statement of Consideration, “General Requirements for Decommussioning Nuclear Facihities,” 53 Fed Reg
24,018, 24,025 26 (June 27, 1988)
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involve major structural or other major changes and does not materially and
demonstrably affect the methods or options available for decommissioning or
substantially increase the costs of decommissioning. Long Isiand Lighting Co.
(Shoreham Nuclear Power Station, Unit 1), CLI-90-8, 32 NRC 201, 207 a.3
(1990); Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1),
CLI-91-2, 33 NRC 61, 73 n.5 (1991); and Sacramento Municipal Utility Dis-
trict (Rancho Seco Nuclear Generating Station), CLI-92-2, 35 NRC 47, 61 n.7
(1992).

Under the pre-1993 interpretation of the Commission's decommissioning
regulations, examples of activities that were considered permissible and that
were conducted at various facilities under a possession-only license before
approval of a decommissioning plan included:

Shoreham’

¢ Core borings in biological shield wall

e Core borings of the reactor pressure vessel

* Regenerative heat exchanger removal and disassembly

e Various sections of reactor water cleanup system piping cut out and re-
moved to determine effectiveness of chemical decontamination processes
being used

* Removal of approximately half of reactor pressure vessel insulation and
preparation for disposal

e Removal of fuel support castings and peripheral pieces removed and
shipment offsite for disposal at Barnwell, South Carolina

e Reactor water cleanup system recirculation holding pump remcved and
shipped to James A. FitzPatrick Nuclear Power Plant

e Control-rod drive pump shipped to Brunswick Nuclear Station

e One full set of control-rod blade guides sold to Carolina Power and Light
Company
Control-rod drives removed, cleaned, and stored in boxes for salvage

o Process initiated fui segmenting and removing reactor pressure vessel
cavity shield blocks

e Process initiated for removal of instrument racks, tubing, conduits, walk-
ways, and pipe insulation presenting interferences for decommissioning
activities and/or removal of salvageable equipment

Fort St. Vrain®

« Control-rod drive and orifice assemblies and control rods removed from

? See Letter dated December 11, 1991, from John D Leonard, Jr., Long lsland Lighting Company. 1o U.S. Nuclear
Regulatary Commission, Docker No  50-322

3 See Lenter dated September 4, 1992, from Donald M. Warembourg, Public Service Company of Colorado, to
the US Nuclear Regulstory Commussion, Docket No. 50-267
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core during defueling and shipped off site for processing or disposal as
low-level waste
e Al helium circulators removed and shipped off site for disposal
e Core region constraint devices (internals) removed and approximately
one-half shipped off site for disposal
o About fifty core metal-clad reflector blocks (top layer of core) removed
and stored in fuel storage wells
¢ Removal of remaining hexagonal graphite reflector elements, defueling
elements, and metal-clad reflector blocks begun
e Prestressed concrete reactor vessel (PCRV) top cross-head tendons and
some circumferential tendons detensioned
Some detensioned tendons removed from PCRV
Work initiated to cut and remove PCRV liner cooling system piping
presenting interferences to detensioning of PCRV tendons
* Asbestos insulation completely removed from piping under PCRV
Activities such as normal maintenance and repairs, removal of small radioac-
tive components for storage or shipment, and removal of components similar
to that for maintenance and repair also were permitted prior to approval of a
decommissioning plan under the Commission's pre-1993 interpretation of the
Commission's decommissioning regulations. See NRC Inspection Manual, ch.
2561, §06.06 (Issue Date:  03/20/92)4
Of course, licensees are also permitted to complete or to conduct activities
required for compliance with safety requirements before approval of a decom-
missioning plan. In addition, special consideration musi be given o activi-
ties required to comply with other federal and state safety requirements. See
Memorandum of Understanding Between the Nuclear Regulatory Commission
and the Occupational Safety and Health Administration, “Worker Protection at
NRC-licensed Facilities” (Oct. 21, 1988), 53 Fed. Reg. 43,950 (Oct. 31, 1988).
See also NRC Inspection Manual, ch. 1007, “Interfacing Activities Between
Regional Offices of NRC and OSHA." Petitioners concede that completion of
activities already under way s permissible if completion is required for imme-
diate safety purposes.
The Staff’s November 2, 1995 letter evaluated the nine activities identified
in YAEC's letter of October 19, 1995, based on the Commission’s pre-1993

By “Examples of modifications and actvities. that are allowed during the post-operational phase [the interval
between permanent shutdown and the NRC's approval of the licensee's decommussioning plan] are (1) those
that could be performed under normal mainienance and repair activities, (2) removal of certain, relatively small
radioactive components. such as control rod drive mechamism, control rods, and core internals for disassembly, and
storage of shipment, (3) removal of non-radioactive components and structures not required for safety in the post
operational phase, (5) shipment of reactor fuel offsite, and (6) activities related to site and equipment radiation
and comtanunation charactenization ™
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interpretation of its decommissioning regulations,” and determired that the nine
activities were permissible before approval of a decommissioning plan.

Upon review of the petition and its supplement of February 9, 1996, the Staff
took a fresh look at the nine activities and again found them to be permissible
before approval of a decommissioning plan, under the pre-1993 interpretation
of the Commission’s decommissioning regulations, and thus under CAN v. NRC
and CLI-95-14.

1. Completion of Removal of the Remaining Portions of the Upper
Neutron Shield Tank

As stated in the NRC Staff’s letter of November 2, 1995, completion of
this activity was necessary to avoid a significant lead hazard to plant personnel
due 10 lead dust or powder deposits on surfaces of the structure (particularly
if the plant were to go into an extended SAFSTOR configuration, as desired
by Petitioners). That contamination, if disturbed during Licensee maintenance
activities or NRC inspections would pose a significant health hazard to Licensee
and NRC personnel.

Petitioners object that this safety rationale is unsupported by factual informa-
tion regarding actual lead levels in the tank and whether the lead levels violated
OSHA standards.

Dismantlement of the upper neutron shield tank required cutting sections
of the tank that had lead shielding. Cutting was completed before November
2, 1995, and lead cleanup was completed by November 8, 1995. Lead dust
was created by dismantlement of the tank, already under way and completed
before issuance of the November 2, 1995 Staff letter. Surface lead residue
measurements in those areas ranged between 13,000 micrograms (ug)V/ft* and
390,000 pg/fe.

The Licensee's operating procedures require the Licensee to implement
industrial hygiene control methods as specified by the Occupational Safety and
Health Administration in areas where there is potential for employee exposure
to lead. Procedure No. AP-0713, “Lead Control Program,” Revision 1 Major,
§ C (“Discussion™), at 3. The target for removable lead contamination is 200
pg/fe. Id, “Discussion,” § C, “Decontamination,” at 4.

Lead dust resulting from dismantlement of the upper neutron shield tank
was at a concentration such that surface lead contamination exceeded the target

$ Petitioners claim that YAEC's “1 percent” criterion for determining what constitutes major structural or other
mayor change (and thus what activities are permissible before approval of a decomumissioning plan) would allow
completion of decommissioning before any decommissioning plan could be approved in heanng The Siafl does
not accept or approve, and has not used this critenon o determine whether any YAEC activities, including the
nine activives, are permissible before approval of a decomnussioning plan
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for removabie lead contamination.® Licensee personnel were and are required
1 enter the area in order to conduct surveillances to monitor radioactive
contamination and for compliance with fire protection requirements.

In view of the above, this activity was permissible for .afety reasons, and,
therefcre, would have been allowed in a comparable situation before approval of
a decommissioning plan, under the pre-1993 interpretation of the Commussion’s
decommiss,oning regulations.

2. Waste Tunk Removal (Activity Decay and Dilution Tank)

Petitioners concede that completion of this activity was required for safety
reasons.

3. Removal of Component Cooling Water System Pipes and Components
and Spent Fuel Cooling System Pipes and Components

Contrary to Petitioners’ assertions, the Staff's February 2, 1996 ietier did not
“abandon” the November 2, 1995 rationale for finding this activity permissible.
The Staff's February 2 letter repeated the November 2 rationale and provided a
more detailed explanation for the Staff's conclusion that this activity is permis-
sible under the pre-1993 interpretation of the Commission’s decommissioning
regulations.

The Licensee had installed a self-contained spent fuel pool cooling system,
isolated from the fluid components and installed conduit to allow future electrical
isolation from other systems, in order to ennance safety and integrity of the spent
fuel pool for prolonged storage of fuel. As a result, the component cooling
water system pipes and components and spent fuel cooling system pipes and
components were rendered redundant and were no longer useful.

Removal of the no-longer-useful pipes and components was not decommis-
sioning, but maintenance that would have been allowed, before approval of a
decommissioning plan, under the pre-1993 interpretation of the Commission’s
decommissioning regulations.” Petitioners erroncously contend that removal of

°‘.?~u¢ofmnoryproncnonbywtmmlduahvemﬁodﬂubam'swuﬁnguocedum
Until a determination s made that any employee working with lead will not be exposed 10 lead @ the action
level. respirntory protect on is required  Procedure No AP-0713, “Procedure.” § C (“Lead Work Practices”), at
" Thcnmonl;wluomem.mmmnnuiwudw.mmmbanmd
wg«wwm dmwkuh-duul-wm-mwm.udhm-mnpomumtuso
wug/m” of mr over an K-bour time-weighted average, and 30 pg/m” of air over a 10-hour time-weighted average
I, “Defimitions.” at | Between October 5, 1995, October 11, 1995, airborne kead concentrations in the areas
affected ranged between 3 pg/m’ and 2500 pg/m’  Between October 12, 1995, and October 26, 1995, airborne
lead concentrations ranged betwesn | jg/m’ and 250 pg/m’
’mmmumwmwwmmmmmquummm
water system and spent fuel cooling system pipes and components in place would pose a safety hazard. Upon
further review, the Staff has det. ~ned that removal was not necessary to prevent a safety hazard
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this equipment is not maintenance. Removal of replaced equipment (as opposed
1o removal of dismantled equipment not intended to be replaced) is a normal

In view of the above, this activity was permissible, before approval of a
decommissioning plan, under the pre-1993 interpretation of the Commission's
decommissioning regulations.

4. lon-Exchange Pit Cleanup

Petitioners concede that completion of this activity was required for safety
reasons.

5. Fuel Chute Isclation

The Licensee made a commitment to NRC to complete a fuel chute 1solation
project, needed to enhance spent fuel pool integrity and long-term reliability,
in response to NRC Bulletin 94-01, “Potential Fuel Pool Draindown Caused
by Inadequate Maintenance Practices at Dresden Unit 1" (April 14, 1994).
NRC Bulletin 94-01 explicitly identified potential siphon or drainage paths
and freezing failures as hazards that could lead to drainage of the spent fuel
pool * NRC Bulletin 94-0i required licensees to identify which of the suggested
actions that the licensees would take to prevent such hazards, or to identify an
alternative course of action, if the licensees needed to take such measures to
bring themselves into compli ince as described in NRC Bulletin 94-01.

YAEC's fuel chute isolation project eliminated a potential freezing threat
and siphon path that could lead 10 drainage of the spent fuel pool. The NRC
Staff determined actions taken to prevent potential siphon paths and freezing
hazards connected with the fuel chute to be adequate. NRC Inspection Report
No. 50-029/94-80 (Dec. 9, 1994).

Petitioners erroneously maintain that isolation of the upper fuel chute is not
necessary to prevent a risk of siphoning or freezing, because the upper fuel
chute lies above the fuel pool and cannot serve as a siphon for liquid in the
pool. The fuel chute pipe originally ran from the lower lock valve at the outside
wall at the bottom of the spent fuel pit (SFP) on a diagonal path to the outer
shell of the vapor container (VC), through the shell and into the VC. During
former plant operations a blank flange was inserted in the pipe, outside the VC
shell, in order to maintain VC leak-tight integrity.

¥ Requested action number 2 was: “Ensure that systems for essential ares heating and ventilaton an: adequate
and sppropriste maienance so that potential freezing failures that could cause Joss of SFP water invemory we
prechuded " Reguested action number 3 was “Ensure that piping or hoses in or aitached o the SFP cannot serve
8 siphon or drainage paths in the event of piping or hose degradation or fatlure or the mispositioning of system
valves "
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As part of the NRC Bulletin 94-01 project, one B-foot length of this 12-inch-
diameter fuel chute pipe was removed from the top of the lower lock valve and a
blank flange placed over the 'ower lock valve so that the valve could be encased
in concrete. This, in effect, made the valve part of the SFP wall. The removal
of this section of pipe also eliminated a potential leak path through the pipe out
of the SFP wall.

Isolation of the fuel chute, accomplished by removing the lowest flanged pipe
section and sealing the lower portion of the fuel chute with concrete, eliminated
a freezing and siphon hazard. Sealing the fuel chute with concrete prevents
accumulation of water in the fuel chute. Accumulated water could freeze during
severe winter weather and possibly damage the lower lock valve outside the
spent fue! pool wall, thus opening a leak path near the bottom of the spent fuel
pool

Petitioners incorrectly maintain that the Licensee did not need to remove the
upper fuel chute in order to comply with NRC Bulletin 94-01. The Licensee
did not remove the upper fuel chute. The Licensee has fastencd a bla* “lange
at the wall of the VC by wedging open a flanged joint. This was a mainieance
activity. This blank flange is normally in place and was removed, in the past,
when fuel transfer operations took place. These transfers are now prohibited
by the POL. The fuel chute isolation project was necessary to prevent potential
siphon and freezing risks, was one of the actions determined to be an adequate
response to NRC Bulletin 94-01, and brought the Licensee into compiiance with
NRC requirements.

In any event, this activity is not decommissioning, but maintenance and a
safety upgrade that would have been allowed under the pre-1993 interpretation
of the Commission’s decommissioning regulations.

In view of the above, this activity was permissible, before approval of a
decommissioning plan, under the pre-1993 interpretation of the Commission’s
decommissioning regulations.

6. Removal of Emergency Diesel Generators

Petitioners acknowiedge that removal of the emergency diesel generators is
a permissible activity prior to final approval of a decommissioning plan.

7. Spent Fuel Pool Electrical Conduit Installation

This activity involved underground installstion of a powzr cable and its
protective covening and did not involve the removal of radioactive material. The
modification also enhanced the integrity and long-term safe storage of spent fuel
in the spent fuel pool, by isolating spent fuel pool power supplies from potential
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problems that could be caused by power circuits in other systems or heavy load
impacts 2 the plant. The activity was part of the Licensee's overall project to
enhance the safety of the spent fuel pool by establishing independent sysiems
dedicated to spent fuel pool reliability.

The conduit installation was also consistent with NRC Bulletin 94-01, specifi-
cally the first requested action, which involves ensuring the integrity of structures
and systems, necessarily including electrical systems, required for containing,
cooling, cleaning, level monitoring and makeup of water in the spent fuel pool.
The conduit installation project enhanced integrity of the spent fuel pool by
ensuring operability and adequacy of structures and systems required for spent
fuel pool integrity, specifically the electrical system.

Petitioners object that the November 2, 1995 letter implies that this activity is
a decommissioning activity because it will provide a separate power supply for
future decommissioning activities. Petitiorers contend that there 1s no present
threat to the integrity of the spent fuel pool, and thai as long as the Licensee
performs no major dismantlement activities, there Is no immediate need for
conduit installation. ‘

While it is true that conduit installation will isolate the spent fuel power
supply from potential problems associated with future decommissioning of other
systems, conduit installation also serves the larger purpose of isolating spent fuel
pool power supplies from potential problems that could be caused by power
circuits in other systems at the plant, wholly apart from the conduct of any
decommissioning activities. This activity represents a safety enhancement.

In view of the above, this activity was permissible, before approval of a
deconunissioning plan, under the pre-1993 interpretation of the Commission’s
decommussioning regulations.

8 Brookhaven National Laboratory Cable Sampling Project

Petitioners acknowledge that this activity is a research project unrelated to
decommissioning.

9. PRadioactive Materials Shipments

Under the pre-1993 interpretation of the Commission's decommissioning reg-
ulations and 10 CFR. § 50.59, the NRC has permitted shipment of radioactive
waste and contaminated components prior to approval of a decommissioning
plan, as long as it does not materially and demonstrably affect the methods or
options available for decommissioring or substantially increase the cost of de-
commissioning, and because such shipments do not constitute a “major” activity.
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NRC Staff practice prior to 1993 permitted activities such as shipment of
waste or contaminated components at a permanently defueled facility pursuing
decommissioning. Prior to approval of a decommussioning plan, the licensee
may dismantle and dispose of nonradioactive components and structures not re-
quired for safety in the shutdown condition. After issuance of a possession-only
license, the licensee also may dismantle and dispose of radioactive components
not required for safety in the shutdown condition, provided that such activity
does not involve major structural or other major changes and does not foreclose
alternative decommissioning methods or materially affect the cost of decom-
missioning. Long Isiand Lighting Co. (Shoreham Nuclear Power Station, Unit
1), CLI-91-8, 33 NRC 461, 471 (1991), approving Staff recommendations in
SECY-91-129, “Status and Developments at the Shoreham Nuclear Power Sta-
tion” (May 13, 1991). See also NRC Inspection Manual, ch. 2561, §§06.06,
06.07 (Mar. 20, 1992); Fort St. Vrain Nuclear Generat ng Station Amendment
No. 82 10 Facility Operating License No. DPR-34 (Possession-Only License,
May 21, 1991), and Rancho Seco Nuclear Generating Station Amendment
No. 117 to Facility Operating License No. DPR-54 (Possession-Only License,
Mar. 17, 1992).

Petitioners contend that the February 2, 1996 letter of the NRC Staff applied
the post-1993 interpretation of the Commission’s decommissioning regulations
to determine that shipment of low-level radioactive waste is permissible,’ based
on the Staff’s citation to SECY-92-382 and the associated June 30, 1993 SRM.
The particular language Petitioners point o is:

Shipment of contaminated reactor internals needed for operation could proceed after i1ssuance
of a possession-only license because such components are not “major”  f.e., they are not
needed 10 maintain safety in the defueled condition. See SECY-92-382, “Decommissioning
- Lessons Learned” (November 10, 1992) and Staff Requirements Memorandum, “SECY-
92-382 — Decommissioning — Lessons Leamed” (June 30, 1993)

The Staff's February 2, 1996 letter derived this language from a discussion at
pages 22-24 of SECY-92-382, “Decommissioning — Lessons Learned.”

'mlmlycmmmw'lmm.MMMotuowoumhbhlums-
sioning will not be materially or demonstrably affected because the Licensee's activities involve approximately
2.3 cunies of residual activity, constitutes application of the Licensee's 1% criterion The Licensee had proposed
in its deter of October 24, 1995, that decommissioning activities involving less than |% of the wtal cunes of
nonfuel components not including greater than Class C components, are not "major” decommissioning activities
and this are permissible under the pre-199) interpretation of the Commission’s decommussioning regulations. As
previously stated, the NRC Staff does not accept or approve, and did not use, this cnitenion in its February 2, 1996
(or its November 2, 1995) letter 1o determine whether activities proposed by the Licensee, including ‘hipping, are
“major” activities for purposes of permissible decommissioning before approval of a decommissioni g plan See,
eg. note 5, supra The Staff in fact stated that since the Licensee's activities invalve only 2.3 cunes owt of a
total 4448 curies residual activity which must be decommissioned, shipment of low-level radioactive waste will
not demonstrably affect the methods or options available for decomnussioning
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The Commission had in fact permitted shipment of low-level waste prior to
approval of a decommissioning plan under its pre-1993 interpretation of its de-
commissioning regulations, as explained above. SECY-92-382 accurately stated
that the Commissior had in fact permitted shipment of not only low-level ra-
dioactive waste and some components, but also some reactor internals, before
approval of 2 decommissioning plan.'” The particular reference to “major” com-
ponents in SECY-92-382 was in the context of permissible shipment of waste,
that language did not define “major” for the purpose of determining what com-
ponents may be dismantled or removed prior to approval of a decommissioning
plan. No component can be shipped unless it is first removed or dismantled,
and authority to ship a component already removed or disantled does not ipso
facto constitute authority to remove or dismantle the component in the first place.
Likewise, the citation in the NRC Staff's February 2, 1996 letter to Petitioners
was not intended to define “major” for the purpose of determining what compo-
nents could be dismantled or removed prior 1o approval of a decommissioning
plan, but referred to what could be shipped. The Staff’s reference to SECY-
92-382 was made in the context of permissible shipments only, not permissible
component dismantling or removal. Regrettably, the Staff's February 2, 1995
reference to SECY-92-382 may have been insufficiently detailed to make the
purpose of the reference clear.

in the case at hand, the Licensee's proposal was (o ship low-level radioac-
tive waste.'! The NRC Staff’s conclusion that the Licensee’s proposal to ship
radiouctive waste'? is permissible under the pre-1993 interpretation of the Com-
misson's decommissioning regulations was based on the understanding that the
prop-sal was to ship low-level radioactive waste, and was not intended to be
and was not a determination that the removal or dismantling of major compo-
nents was permissible under the pre-1992 interpretation of the Commission’s
decommissioning regulations,"”” under CAN v. NRC, or under CLI-94-14.

10 See Shareham, CLI-91-#, 33 NRC st 471 See also SECY-91-129, “Stacus and Developments at the Shore tam
Nuclear Power Station (SNPS).” st 3 (May 13, 1991) (contaminated fuel support castings and peripheral piecss)
! petitioners contend that there is no basis to determine the accuracy of the Licensee's estimate that it will make
$4 shupments of low-level radioactive waste between October 1995 and July 1996 Petitoners, however. fail to set
forth any facts or rationale that raise a question as 10 the reasonableness of the Licensee s estmate of the number
of shipments
" petitioners state that neither YAEC nor the NRC Staff provided any information about the radioactvity levels
in the 54 shipments that YAEC estimates it shipped and will ship between October 1995 and July 1996, and that
the Licensee's January 29, 1996 estimate of 2 3 curies (nvolved in activities alieady completed does not provide
information about radioactivity levels of the 54 shipments that YAEC estimates it will have shipped before the
end of July 1996 The Liconsee has now provided that information and estimates the total radioactivity involved
W the packaging and shipment of low-level radioactive wasie between November |, 1995, and July 1996, to be
1817 curies. See Letter dated February 21, 1996, from K J. Heider, YAEC, to Morton B Fairtile, NRC The four
comtested activities, other than shipping. amounied 1o only approximaiely 8.2001 cunes of residual radioactivity
) Petiticners assert that the MRC Staff's February 2, 1996 letter states that the shipment of low-level radioactive
waste 18 permitied under the pre- 199 criteria because the radioactivicy of the shipments amounts to 2.3 curies
(Continued)



The Commission’s decisions in Shoreham, CLI-91-2, 33 NRC at 73 n5,
and Rancho Seco, CL1-92-2, 35 NRC at 61 n.7, do not, as Petitioners contend,
prohibit shipment of low-level radioactive waste. No issue concerning such
shipments was addressed in those decisions. The language cited by Petitioners
paraphrases the general guideline, that “major dismantling and other activities
that constitute decommissioning »nder the NRC's regulations must await NRC
approval of a decommissioning plan,” and is derived from the 1988 Statement of
Consideration, “General Requirements for Decommissioning Nuclear Facilities,”
supra. As explained above, it was agency practice before 1993 to permit
shipment of low-level radioactive waste and contaminated componenis before
approval of a decommissioning plan.

Rather than store low-level radioactive waste on site for extended periods, it
has long been agency policy that such waste should be shipped to disposal sites
if the ability to dispose of waste at a licensed disposal site exists. Shipping
of waste at the earliest practicable time minimizes the need for eventual
waste reprocessing due to possibly changing burial ground requirements and
reduces occupational and non-occupational exposures and potential accident
consequences. NRC Generic Letter 81-38, “Storage of Low-Levei Radioactive
Wastes at Power Reactor Sites” (Nov. 10, 1981).

Petitioners contend that YAEC may not ship low-level radioactive waste
because the Yankee Rowe possession-only license does not permit it.'* Although
Petitioners are correct that no language in the Yankee Rowe POL explicitly
states that shipment of low-level radioactive waste is authorized, the Yankee
Rowe POL does authorize that activity. Section 1.H of the POL, issued August
5, 1992, authorizes Yankee Rowe to receive, possess, and use byproduct, source,
and special nuclear materials in accordance with the Commission’s regulations
in 10 CFR. Parts 30, 40, and 70. Authority to ship low-level radioactive
waste is conferred upon all byproduct maierial, source material, and special
nuclear matenal licensees by NRC regulations in 10 C.F.R. Parts 30, 40, and 70.
Byproduct materials licensees, source materials licensees, and special nuclear

o keas out of the remaining 4448 curies of resicdua’ radioactivity to be deconwnissioned in the form of Class C
o less waste. What the Staff said was that because the Licensee's activities involve approximately 2 3 curies of
the remaining 4448 curies of residual radioactivity to be decommissioned in the form of Class C or less waste,
of low-level radioactive waste produced by the activities evalusted in the Staff's November 2, 1995
letter will not matenally or demonstrabiy affect the methods or optons avaslable for decommussioning the Yankee
Rowe site
" Petitioners claim that the Comraission’s decommissioning regulations prohibit low-level radioactive waste
shipments that are pot suthonzed by YAEC's hcense citing the 1988 Statement of Consideration See “General
Requirements for Decommissioning Nuclear Facilivies,” $3 Fed Reg 24,025-26 (June 27, 1988) The Statement
of Consideration makes no mention of shipment of low-level radioactive waste  The language cited gives examples
of activites tia Loonsees may conduct before approval of a decommussioning plan, but does not state or imply
that the list is inclusine “Although the Commission must approve the decommissioning alternative and major
siructural changes to radio xctive components of the facility or other major changes, the licensee may proceed with
some activities such ar *contamunation. minor component disassembly, and shipment and storage of spent fuel
if these activities ar: permitied by the operating license and/or § 50.59 " (Emphasis added )
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materials licensees, including Yankee Rowe, are authorized to transfer such
material, as long as the recipient is authorized, see 10 C.FR. §§3041, 4051,
and 70 42, and as long as preparation for shipment and transport is in accordance
with the requirements of 10 C.F.R. Part 71. See 10 CFR. §§ 30.34(c), 40.41(c),
70.41(a). In particular, § 2.C of the Yankee Rowe POL states that the POL is
deemed to contain and is subject to 10 C.FR. §§30.34 and 40.41. Accordingly,
the POL authorizes the transport of low-level radioactive waste from Yankee
Rowe.

Petitioners state that the “cardinal consideration” that determines whether a
decommissioning activity is “major” should be the radiation dose it yields, not
the radioactivity of the component involved,"* and thus the NRC Staff's February
2, 1996 letter erroneously relied upon the number of curies shipped rather than
the radioactive doses involved in shipping low-level waste to determine whether
the activity is permissible '*

The criteria for determining whether shipments of low-level radioactive waste
will demonstrably affect the methods or options avaitable for decommissioning
have not been well defined. During review of the petition and its supplement,
the NRC Staff has continued to examine the question of whether the Licensee's
shipments of low-level radioactive waste will demonstrably affect the method
or options available for decommissioning. In this case, the Staff has now al.o
compared the radiation dose involved in the packaging and shipping of the low-
level radioactive waste with the radiation dose estimated for decommissioning
of the Licensee's facility. This is because, under Petitioners’ theory regarding
the choice of the decommissioning option, as we understand it, it seems that
adoption of a different decommissioning option would most likely be required
to reduce dose. The Licensee estimates that the radiation dose involved in
the packaging and shipment of low-level radioactive waste between November
1, 1995, and July 199¢ to be 17 person-rem."” The estimated total radiation

'Y The Commission has not articulaied as a criterion for determining what constitutes a “major” decomnussioning
activity, the radiation dose yielded by the activity, and Peutioners cite no suthority for this argument  Nor has
the Comwmission articulated the radioactivity involved as a criterion for deternuning what constitutes “major”
decomimissioning activity

1% The Staff mistakenly understood the Licensee's letter of January 29, 996, to mean that the activities evaluated
by the Staff's November 2, 1995 letier involved 2.3 curies. The radioactvity involved in the four contested
activities, other than shipping of low-level radioactive waste, amounted 1o approximatety 8 2001 curies of residual
radioactivity (Removal of the upper neutron shield tank involved less than $ cunes, and removal of the component
cooling water syster pipes and components and spent fuel cooling system pipes and components involved 12001
cunies See Letier dated October 19, 1995, from Russell A. Mellor, YAEC, to Morton B. Fairtiie, NRC. Fuel chute
isolation involved 2 cunes, and spent fuel pool electrical conduit installation involved no curies See Letier dated
February 21, 1996, from K.J. Heider, YAEC, to Morion B. Fairtile, NRC ) In addition, the Licensee estimated that
since completion of the activities described in the NRC letter, activities have been authorized by the Licensees’
Manager of Operations that remove components comaining a total of 2.3 cunies of radioactive matenial See Letter
dated January 29, 1996, from Andrew C Kadak. YAEC, 1o William T. Russeli, NRC

17 See Lener dated February 21, 1996, from K.J. Heider, YAEC, to Morton B. Fairtile, NRC
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exposure for decommissioning the facility is 755 persoi-rem.” The estimated
dose from packaging and shipping is approximately 2% of the total dose from
decommissioning. As can be seen, most of the dose will be incurred in activities
other than shipment of low-level radioactive waste. As the Commission has
previously held in tiis case, even potential dose reductions on the order of 900
person-rem, unless there is some extraordinary aspect to the case not apparent,
cannot have ALARA significance such that one decommissioning option would
be preferable to another." Accordin,ly, the Staff concludes that the Licensee's
shipment of low-level radioactive waste will not demonstrably affect the methods
and options available for decommissioning

In view of the above, the shipments of iow-level radioactive waste between
October 1995 and July 1996, before approval of a decommissioning plan, is
permissible under the pre-1993 interpretation of the Commission’s decommis-
sioning regulations.

B. The Five Contested Activities Will Neither Individually Nor
Collectively Substantially Increase the Costs of Decommissioning

YAEC estimates the cost of shipment and disposal of all low-level radioactive
waste between the October 1995 issuance of CLI-95-14 and the scheduled
date of completion of the hearing in mid-July 1996, to be $6.5 million, or
approximately 1.75% of the estimated $368.8 million total decommissioning
cost. It would be speculative to conclude that the decommissioning method
proposed by Petitioners, SAFSTOR, would be less expensive. There is no
evidence that the Licensee's shipments will increase decommissioning costs or
that continued storage of the waste will decrease the ultimate costs. Thus, the
Staff concludes that YAEC's shipment of low-level radioactive waste will not
substantially increase the costs of decommissioning.

Petitioners erroneously contend that the cost of shipments of low-level
radioactive waste could be reduced by postponing the packaging and shipment
of low-level waste, presumably because some waste - decay to levels such
that the volume of waste that will require shipmen uld decrease. Delay
will not significantly reduce the volume of waste shipped because the waste is
not segregated by the radioactive isotope involved, and sor  of the radioactive
isotopes involved have very fong half-lives, i.e., nickel-63 . a half-life of 100
years. Cobalt-60, which has a half-life of 5.27 years, was the .:otope selected by
the Petitioners to postulate a reduction in waste volume. Moreover, delay could

1% Ovder Approving the Decommussioning Plan and Authorizing Decommussioring of Facility (Yankee Nuclear
Power Ststion), “Environmental Assessment by the U S Nuclear Regulatory Comumussion Related 10 the Request
w© Authonze Facility Decommussioning,” at 22

W L1961, 43 NRC 1 (1996)
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possibly increase decommissioning costs because shipping and burial costs may
increase.

The Licensee estimates costs for the five activities contested by Petitioners
10 be $6.5 million for shipments of low-level waste between October 1995 and
July 1996 and $2.4 million for the four other contested activities,® for a total
of $8.9 million, or 2.1% of the $368.8 million estimated total decommissioning
costs. There is no evidence that these activities will give rise 10 consequences
that will increase the total cost of decommissioning. Accordingly, the five
contesied activities will not substantially increase decommissioning costs, either
individually or collectively.

C. Petitioners’ Request for an Inspection and Inspection Report
Was Granted

Petitioners' request for reinspection of Yankee Rowe to determine compliance
with CLI-95-14 and for issuance of an inspection report was granted. NRC
Region | inspected the Yankee Rowe facility for a second time on December 5-
18, 1995, to determine compliance with CLI-95-14. NRC Inspection Report No.
50-029/95-07 was issued January 31, 1996. The Inspection Report concludes
that the Licensee's activities were conducted i accord with the specifications
of the Staff's November 2, 1995 letter. The firs: inspection was conducted in
October 1995, before the provision of technical guidance or criteria to assist
the Region in determining compliance with CLI-95-14. Subsequently, the NRC
Statf issued its letter of November 2, 1995, evaluating the nine activities, all of
which are permitted by CAN v. NRC and CL1-95-14, as explained above.

Petitioners claim that the January 31, 1996 Inspection Report merely repeats
the Staff's erroneous interpretation of the Commission's decommissioning stan-
dards, and thus constitutes no relief. The inspection report explicitly states that
the nine activities evaluated by the Staff's November 2, 1995 letter were in-
spected and that the Licensee limited the scope of its work to those activities,
Petitioners’ disagreement with the Staff’s conclusion that the nine activities are
in compliance with CAN v. NRC and CLI-95-14 does not constitute denial of
Petitioners' request for an inspection and an inspection report to determine com-
phance with CAN v. NRC and CL1-95-14.

2 The Licensee spent $610.000 on the four activities in the lumeum. of 1995, which is umately 25%
of the esimated total cost for these four activities See Letter dated February 15, 1996, from Russell A lor

0 Morton B Fairtile
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1V, CONCLUSION

For the reasons given above, Petitioner’s request that shipments of low-level
radioactive waste be prohibited is denied, and Petitioners’ request that four
other activities be prohibited is moot.?' Additionally, Petitioners’ request for
an inspection of Yankee Rowe to determine compliance with CLI-95-14 and an
inspection report was granted.

As provided by 10 CF.R. § 2.206(c), a copy of this Decision will be filed with
the Secretary of the Commission for the Commission’s review. The Decision
will become the final action of the Commission 25 days after issuance, unless
the Commission on its own motion institutes review of the Decision within that
ume.

FOR THE NUCLEAR
REGULATORY COMMISSION

William. T. Russell, Director
Office of Nuclear Reactor
Regulation

Dated at Rockville, Maryland,
this 22d day of February 1996.

! petitioners claim that the NRC erroneously found on February 2, 1996, that the request for emergency relief
was moot in part Petitioners assert that the Licenser continues to unlawfully ship low-level radioactive waste and
that on Janwary 29, 1996, the Licensee stated that it is considening whether to conduct seven activities, in addition
10 the nine evalusted by the Staff's November 2. 1995 letter The February 2, 1996 letter of the Staff and this
Decision explicitly densed Petitioners’ request to prohibit shipment of low-level radioactive waste, and made no
finding that this request 1s moot. The February 2, 1996 letter and this Decision axplicitly state that Petitioners’
request for emergency reilef regarding the remaining four contested activities was moot because those activities
had been completed before the submission of the petition  Nonetheless, both the February 2. 1996 letier and ths
Decision found that those four activities were permussible, pnior to approval of a deconunissioning plan, under the
pre- 1993 interpretation of the Commission’s decommussioning reguiations. Neither the Swalff's February 2, 1996
hetter nor this decision address the seven sctivities that the Licensee states it is now considering The Staff will
address those activities 1n a supplemental Director's Decision. a8 required by the Comnussion's order of February
15, 1996
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