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NOTICE

This report was prenared as an account of work sponsored by an agency of the United States
Government. Neither the United States Government nor any agency thereof, or any of their
employees, makes any warranty, expressed or implied, or assumes any legal liability of re-
sponsibility for any third party's use, or the results of such use, of any information, apparatus,
product or process disclosed in this report, or represents that its use by such third party would
not infringe privately owned rights.

NOTICE

Availability of Reference Materials Cited in NRC Publications

Most documents cited in NRC publications will be available from one of the following sources:

1. The NRC Public Document Room,1717 H Street, N.W.
Washington, DC 20555

2. The NRC/GPO Sales Program, U.S. Nuclear Regulatory Commission,
Washington, DC 20555

3. The National Technical information Service, Springfield, VA 22161

Although the listing that follows represents the majority of documents cited in NRC publications, ;

it is not intended to be exhaustive. i
i

Referenced documents available for inspection and copying for a fee from the NRC Public Docu-
ment Room include N RC correspondence and internal NRC memoranda; NRC Office of Inspection
and Enforcement bulletins, circulars, information notices, inspection and investigation notices;
Licensee Event Reports; vendor reports and correspondence; Commission papers; and applicant and
licensee documents and correspondence.

The following documents in the NUREG series are available for purchase from the NRC/GPO Sales
Program: formal NRC staff and contractor reports, NRC-sponsored conference proceedings, and
NRC booklets and brochures. Also available are Regulatory Guides, NRC regulations in the Code of
Federal Regulations, and Nuclear Regulatory Commission Issuances.

Documents available from the National Technical information Service include NUREG series
reports and technical reports prepared by other federal agencies and reports prepared by the Atomic
Energy Commission, forerunner agency to the Nuclear Regulatory Commission.

Documents available from public and special technical libraries include all open literature items,
such as books, journal and periodical articles, and transactions. Federal Register notices, federal and
state legislation, and congressional reports can usually be obtained from these libraries.

Documents such as theses, dissertations, foreign reports and translations, and non-NRC conference
proceedings are available for purchase from the organization sponsoring the publication cited.

Single copies of NRC draft reports are available free, to the extent of supply, upon written request
to the Division of Technical Information and Document Control, U.S. Nuclear Regulatory Com-
mission, Washington, DC 20555.

Copies of industry codes and standards used in a substantive manner in the NRC regulatory process
are maintained at the NRC Library, 7920 Norfolk Avenue, Bethesda, Maryland, and are available
there for reference use by the public. Codes and standards are usually copyrighted and may be
purchased from the originating organization or, if they are American National Standards, from the
American National Standards Institute,1430 Broadway, New York, NY 10018.
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ABSTRACT

Brookhaven -National Laboratory has conducted a study on the
need and - feasibility of an' independent -organization to investi-

fgate significant safety events for the~ Office for Analysis'and
Evaluation'of Operational Data,LUSNRC. This _ is being carried out

-in * response to a --Congressional request to the NRC for such' a
study..

tThe study consists of three parts: the need for an inde-

-pendent organization to investigate significant safety events,

alternative organizations to conduct investigations, and 'legisla-
tive requirements. The determination of need was investigated by
reviewing current NRC investigation practices, comparing aviation
and: nuclear industry practices, and interviewing-a spectrum ~of-
representatives from the nuclear industry, the regulatory . agency,
and the public sector.

o

The~ advantages and disadvantages of alternative independent
~

organizations were studied, namely, an Office of Nuclear Safety-
headed by a director reporting tos the Executive Director for

' Operations-(EDO) of-NRC; an Office of Nuclear Safety. headed by a
director reporting' to the~NRC Commissioners; a multi-member'NTSB-

type Nuclear Safety Board independent of the NRC. The costs

associated with operating a Nuclear. Safety Board were also in-

cluded ' in the study.

The legislative requirements, both new authority and changes
.

y to the existing NRC legislative - authority, were studied. These
legislative requirements were based ' upon the Edwards-Udall Bill

H.R. 6390 introduced in the 96th Congress and a study of the NRC

: Organization Act.
!
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EXECUTIVE SUMMARY
t-

The establishment of a Nuclear Safety Board (NSB) indepen - <

.

dent of the Nuclear Regulatory Commission (NRC) and patterned
,

af ter the National-Transportation Safety Board (NTSB) for the

investigation of operational events and accidents at nuclear

power plants was suggested by Prof. H. W. Lewis of the University

of California, Santa Barbara, in 1977. Following the accident at

Three Mile Island Unit 2, the Kemeny Commission and the Rogovin

Special' Inquiry both recommended the establishment of an indepen-

dent organization.to investigate and assess operational events.

In 1980, Congressman Udall introduced a bill, HR 6390, for the

creation of an independent Nuclear Safety Board to investigate

incidents at nuclear power plants. In 1984 Congress requested

the NRC to determine the need for and feasibility of establishing

an independent organization to investigate significant safety

events at NRC-licensed facilities.

This study of an independent safety organization by Brook-

haven National Laboratory (BNL) for the NRC Office for Analysis

and Evaluation of Operational RData (AEOD) is in response to that-

request. It examines three main issues: 1) the need for an

independent organization, 2) alternative organizational struc- .

tures for such a body,- and 3) the legislative authority needed to

establish it.

.

The question of the need for an Independent Safety organiza-

tion (ISO) in the nuclear industry was pursued by a limited study

of the current practices for the investigation of operational

events by the NRC and the Institute of Nuclear Power Operations
(INPO),'and a sampling of opinions of a spectrum of key informed

individuals from the NRC, INPO, EPRI, utilities, vendors, and the

| public sector. A study was also conducted of the practices for

investigation of operational events and accidents by the Federal

I

i
t i



r

-xii-

Aviation Administration (FAA) and National Transportation Safety

Board (NTSB) in the aviation industry, for possible application

to the nuclear industry. Because of the severely limited time
,

available for this study, the justification of need for an ISO is

based heavily on the opinions expressed in the various interviews

and on the judgments of the members of the BNL Task Force.

The current NRC investigatory practices for operational

events directly involve the Offices of Nuclear Reactor Regulation

(NRR), Inspection & Enforcement (IEE), Nuclear Material Safety &
Safeguards -(NMSS), Analysis and Evaluation of Operational Data
(AEOD), and the Regional Offices. NRR, I&E, and the Regions are

principally involved in the immediate and short-term investiga-

tion of operational events at nuclear power plants. AEOD,-on the

other hand, emphasizes long-term studies of operational events

for pattern and trend analysis. The NRC Resident Inspector who

reports through the Regional office is the principal contact with

the utility operating staff and is usually the first NRC person

on site to initiate an investigation of an event. The NRC,

however, must depend primarily upon the operating staf f of the

utility for prompt notification and accurato description of an

event to determine its significance. The NRC currently receiver

notification of about 200 unusual events per year from nuclear

power plants, of which about 8 are in the alert emergency cate-

gory under the 10 CFR 50.72 criteria. These are screened for

their significance. In addition, the NRC receives and screens

approximately 2,200 Licensee Event Reports (LERs) per year under

the revised 10 CFR 50.73 criteria, of which about 70-140 LERs

per year have some significance, and about 8-10 events per year

are classified as abnormal occurrences that require detailed

investigation and may include on-sito visits.

The NRC Office of Inspection & Enforcement may issue Infor-

mation Notices or Bulletins following an event with recommenda-

tions to prevent its recurrence. AEOD, which conducts long-term

A
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studies, issues reports on case studies, engineering evaluations,

technical review, and special studies as a result of its inves-

tigations of significant events at nuclear power stations. Since
AEOD's establishment in 1980 (after the TMI-2 accident), it has

issued over 270 reports in these areas. The AEOD also publishes

Power Reactor Events, which is a bi-monthly newsletter that

compiles operating experience information, including summary

descriptions of events at commercial nuclear power plants.

The Institute of Nuclear Power Operations (INPO) and the

Electric Power Research Institute's (EPRI) Nuclear Safety Analy-

sis Center (NSAC) were both crganized following the accident at

Three Mile Island Unit 2 (TMI-2) to provide increased awareness

of and responsiveness to the need for-improved safety at nuclear

power plants. INPO's responsibility is to focus on problems

' associated with direct operations of nuclear power plants,,

whereas NSAC focuses on studies of postulated and low probability

events and the investigation of generic safety matters.

INPO has a division which investigates operational events at

nuclear power plants. This group screens about 10,000 reports
,

per year, which include LERs, construction deficiency reports,

operational data, component failure data, etc. INPO classifies

these incidents as either significant or non-significant. A

non-significant event can provide the basis for an operations and

Maintenance Reminder which takes the form of an informative note

to participating parties regarding specific details concerning

component performance or maintenance.

.

If an event is significant, a Significant Event Report (SER)

is written. Action beyond the initial report, which may include

telephone contact with the operating staff and on-site visits, is

initiated. This may result in detailed analysis and recommenda-

tions and the issuance of a Significant Operating Experience

,-

!
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[ Report (EOER). The SER is a brief technical description of an

event similar'to an LER, while the SOER contains a description,

analysis, conclusions, and, if appropriate, generic recommenda-
tions. INPO produces 80-100 SERs and- 10-15 SOERs per year.

The -NRC investigation of several recent Abnormal Occurrences

has been reviewed. The events reviewed include: 1) Three Mile
t

| Island, 2) the Salem-1 failure to scram, 3) the improper control

rod manipulation at Quad Cities-1, 4) the Browns Ferry-3 partial
scram, 5) the Hatch-2 uncontrolled leakage outside primary con-

| tainment, and 6) the exposure of workers' hands at Nuclear

I Metals, Inc. Based on the review of these events, it is con-

! cluded that the NRC investigations are carried out in a generally

! professional and competent manner, with some exceptions, and
appear to satisfy their regulatory objective. However, with ;

respect to fact finding and probable cause determination, the-
following areas have been identified for possible improvement:
1) the timeliness of identification of events and investigation
reports, 2) the overlap and. interference with each other of the

| various NRC, INPO licensee and equipment vendor investigations, *

| and 3) the perceived adversarial nature of the NRC- investigations
resulting . from their being conducted by the regulation and

I enforcement staff of the NRC. It is also noted that while the ,

NRC, licensee and equipment vendors all investigate major events,

|
each party tends to focus on its own area of responsibility and
not necessarily on the determination of cause. While-the review !

'

of these events has not identified any instance of investigatory

bias, a potential for conflict of interest does exist, since

NRC's prior action or inaction may have been a partial contrib-
utor to the cause of an event.,

| '

t

| The system used by the National Transportation Safety Board
|

| and the Federal Aviation Administration to investigate aircraf t

accidents and incidents was studied as a possible model for the

.

- _ _ - . - - _ . _ _ _ _ _ _ - _ _ _ _ _ _ - _ _ - _ _ _ _ _ _ _ _ _ _ _ - _ - - - _ _ _ . _ - _ _ _ _ - _ _ _ _ - __ _ _ _ _ - - - - _ - _ _ _ _ _ _ _ _ _ _ _-.
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nuclear case. In addition to reviewing the accident investiga-
tion procedures, interviews were conducted with personnel of the I

NTSB and FAA, several major airlines', airframe manufacturers,'

professional associations for airline pilots and flight atten-
,

: dants', and a consumers' group active in airline safety'to obtain
a' wide spectrum of opinions on the workings and effectiveness of ;

j the system,. ;

Certain characteristics of the investigatory system were of,

.fparticular interest. The most important of these wera: 1) the,

use of a single coordinated investigation in which the FAA par-*
<

ticipated but which was directed by an agency (the NTSB) entirely
. independent of the regulatory bodyr 2) the emphasis on objective4

fact-finding and the determination of cause as the main purpose
of the investigation; 3) the use of'a " party"~ system employing

'
technical experts'from the concerned carrier, aircraft manufac-

1 >

turer, the airline pilots', flight attendants', and air traffict.

controllers'. associations, and other groups having technical "

,

expertise relevant to the investigation; and 4) the public

issuance 'of non-binding recommendations ' for improvements to'

,

: prevent a recurrence of the accident or incident, with the legal

requirement for a public response by the FAA. i

t

It was felt that these four features of the aviation indus- -
;

try, if adopted in the nuclear area, could contribute signifi-

cantly to the improvement of investigations of safety-related

events. The first two would ' focus investigations more strongly
"

on cas.e but also supply much of the factual basis for regulatory

and enforcement action, while, at the same time, avoiding any.
'

conflict of interest on the part of the investigating body. The

third would make available a much wider pool of experts for>

investigations than is now the case; the fourth would provide a

strong incentive for expediting the adoption of safety improve-

! ments. ,

:
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The BNL Task Force was impressed by'the nearly unanimous
ipraise of the interviewees for the fairness, objectivity, and

effectiveness of-the NTSB system. Although the fact-finding

phase of the ' investigations serves = as. the basis for both the
determination of'cause and potential enforcement actions, it is

marked by a cooperative, non-adversarial spirit that seems to

account in large measure for the effectiveness of the investiga-

tions. -This spirit appears to be fostered by three main factors: .

1)' the direction of the investigations. by an agency divorced from

the ' regulatory, licensing and enforcement functions; _ 2) the
_

emotional impact of an aviation disaster on the investigators;
,

and 3 ) the esprit de corps and . camaraderie that still permeate-

the field of aviation.

L

The NTSB has other responsibilities in addition _ to the

conduct'of accident investigations. Of chief interest for the

present study is the responsibility for conducting (special ,

studies of transportation safety, including statistical (trend)

analyses,-and deriving recommendations for improvements'on the
basis of these. This activity, together with the accident

investigations, provides the,NTSB with a medium for overseeing
the operation of the FAA.in a selective way. .

The applicability of the aviation model to the nuclear area '

depends on the degree of similarity of the two industries and
their regulatory bodies. The use of complex equipment and ad-
vanced technology, the necessity for redundant safety systems,

,

'
the large capital cost of the equipment, and the extensive regu-
lation by government agencies are obvious similarities. However,

there are important differences also. Airlines compete with each
t

other; utilities do not -- a situation which may affect respon-

siveness to public concerns. The FAA has a statutory obligation j

to both regulate and promote aviation; the NRC has, by law, only
a regulatory role. The FAA, through its air traffic control i

r
I

!
.

4

1
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system and the operation of navigational aids, has a direct

operational role in the activity it regulates; the NRC does not.

Commercial aviation has had many fatal accidents throughout its

history; the commercial nuclear power industry has had none.

The capital cost of a nuclear plant is far greater than that

of a commercial aircraft; therefore, there is greater urgency to

place a nuclear plant back on line after an event. It is not

possible to shut down a nuclear plant completely as it is an

aircraft because of decay heat considerations. This may require

rapid repair of components or systems, which may preclude

" freezing" of equipment or personnel after an event for use as

evidence in an investigation.

Perhaps one of the more important dif ferences is that the

need for commercial aviation is not questioned by any significant

segment of the population and the public appears to accept the

risks of flying, while nuclear power has been a subject of

controversy and has been opposed by a vocal segment of the

population.

Some of these differences between the two industries weaken
the case for the direct application of an NTSB-type totally

independent organization for investigating significant events to

the nuclear industry.

The study of the current practices for the investigation of

operational events by NRC and INPO to determine cause found them

to have generally been conducted in a proficient and technically

competent manner, with some exceptions. However, a number of

improvements are needed in this area. These includes
I

t

. _ _ _ _ _ _ _ . _ _ _ . _ _ _ _ _ .__ _
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a) A more structured and coordinated approach to the

investigation of significant events to minimize the number of.

overlapping investigations and to focus on fact finding and
- determination of cause as the primary goal.

b) Procedures to " freeze" plant conditions and personnel as
j

soon as possible after a significant event to preserve the

-evidence for fact finding.

c) Separation of fact finding from determination of
regulatory compliance to minimize the adversarial relationship
between NRC and utility personnel and to minimize a potential
confict of interest <xt the part of the NRC staff due to its prior

licensing, regulatory or enforcement actions or omissions.
;

d) Requiring investigators to have greater operating expe-
rience and training in conducting investigations.!

e) More accurate and timely descriptions of operational
' events and identification of significant events.

'

;

f) Improved feedback in a more timely manner of the results
of the investigations, including determination of cause, to the
utilities and the public and more timely . consideration of the
recommendations.

Three alternative independent safety organizations for the
investigation of significant safety events and determination of
cause have been considered, namely, an Office of Nuclear Safety
reporting to the Executive Director for Operations within the
NRC, an Office of Nuclear Safety reporting directly to the Com-
missioners, and a Nuclear Safety Board independent of the NRC.

4

It is proposed that common to each of the three alternatives
would be a structured and coordinated investigation system

- _ _ .
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:

[ employing the " party" approach used by the NTSB. In addition, a
4 designated representative system using utility staff is proposed
? to aid in- the identification of .significant events. A comparison-

; of the advantages -and disadvantages of each of these alternatives

is made. The principal difference between the three alternatives

is the degree of independence the organizations would have from
'

the regulatory, licensing, and enforcement arms of the NRC. Some

; degree of independence is . required in order to avoid a potential
,- conflict of interest of the NRC staff, as discussed earlier.
J

!
; Studies of the additional legislative authority and possible

changes in the NRC legislative authority required for the

establishment - of a Nuclear Safety Board independent of the NRC,
as well as for the establishment of a statutory Of fice of Nuclear,

'. Safety' within the Commission, were conducted by M. A. Rowden and

j S. E.- Fowler of the legal firm of Fried, Frank, Harris, Shriver

& Kampelman of Washington, D. C.

The analysis of the required additional legislative author-

ity was based upon a review of Title IV of H.1R. 6390 introduced

-by Rep. M. K. Udall in January 1980, which was a comprehensive

j package of amendments to the Atomic Energy Act of 1954, and
; studies of the acts establishing the NTSB and NRC. The legisla-

tior needed to establish a Nuclear Safety Board is provided in,

Appendix A.

1-

A study of the act establishing the NRC, which is contained
,

in Appendix B, indicates that the NRC has sufficient authority to

establish an Office of Nuclear Safety within the Commission. A

statutory ONS reporting to the Commissioners, as described in;

| Section 4.9, would obviously require changes in the NRC Organiza-
tion Act. ;

;
.

_ - , _ ._, ....._._ __ _ _ . _ _ ._. .._ ..._ , . _ _ . . _ , . _ _ _ _ , , - . , _ , ~ _ , . _ _ _ , -
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-There are currently about 8-10 significant events / year

requiring investigation. For the immediate future with about

85-90 nuclear plants in operation, it is estimated that the

number of significant events requiring full field -investigation

will be less than about 12 events per year. This number will

probably not exceed 20-25 per year when all 129 present nuclear

power plants and those under construction are operating. It is

also anticipated that the number of significant events should

decrease as improved operational practices, including maintenance

and more reliable equipment, are implemented. Given these small

numbers, the size of the technical staff required for a new

agency should be correspondingly small, probably totalling less

than about 125 employees. It is felt that this small size would

have certain serious disadvantages which would adversely affect

the viability of a separate agency. These disadvantages would

disappear if the new organization were to be part of NRC but were

to report directly to the Commission, thus divorcing it from all

regulatory, licensing, and enforcement functions.

In conclusion, the BNL Task Force, based upon this study,

recommends- the establishment initially of a statutory Office of

Nuclear Safety (ONS) headed by a director reporting to the Com-
missioners, which would be totally responsible for fact-finding

and determination of cause of operational events and would also

absorb the current responsibilities of the AEOD. Although many

of the improvements identified as needed by this study could be
accomplished by the present organization, the judgment of the BNL
Task Force is that they could be more easily and rationally

implemented by a new organization separated entirely from the
regulatory and compliance arms of the NRC and focused on fact-
finding and determination of cause of significant events. The

,

greater independence should inspire greater public confidence in
the investigatory process, and the increased stature and enhanced'

visibility would help to ensure timely consideration and imple-
mentation of its recommendations.
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Since it is estimated that in the next three or four years

there will:be no more than about 12 significant events per year

requiring full field investigations, it is recommended that the

ONS have a total staff of about 80. This represents an addi-

tional 30 technical staf f for investigative work (15 at Head-

quarters and 15 distributed in the five regional offices) over

the currently anticipated staff of about 50 for AEOD. If the

number of events to be investigated were to increase signifi-

cantly, requiring a substantial increase in technical investi-

gators, or if a greater oversight role over the NRC than is

envisioned here is deemed desirable, then the establishment of an

NSB independent of NRC should be considered. This progressive

development towards greater independence would be similar to the

history of the independent NTSB which, at its inception, was a

part of the Department of Transportation. However, a strength-

ened ACRS with a broader scope could also provide the oversight -

function.

f

I

|
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1. INTRODUCTION

1.1 Background

In November 1977, Professor Harold W. Lewis of the Depart-

ment of Physics, University of California, Santa Barbara,

introduced the concept of a Nuclear Safety Board in a letter to

Rep. Morris K. Udall, Chairman of the House Committee on Interior

and Insular Affairs. Professor Lewis suggested the establishment

of a Nuclear Safety Board independent of the Nuclear Regulatory

Commission (NRC),and patterned after the National Transportation

Safety Board (NTSB). Professor Lewis suggested the creation of

an independent, quasi-judicial organization to review and analyze

nuclear accident precursors' and to recommend corrective actions

to prevent similar or more serious events in the future. At that

time the Advisory Committee on Reactor Safeguards (ACRS) and the

Commission recommended against a NTSB-type review board.

The Kemeny Commission and the NRC's Special Inquiry Group
(Rogovin Inquiry), following the Three Mile Island-2 (TMI-2)

accident, made recommendations regarding the evaluation and

assessment of abnormal occurrences at nuclear power plants. The

Kemeny Commission recommended that the NRC establish "a program
for the systematic assessment of experience in operating reac-

tors, with special emphasis on discovering patterns in abnormal

occurrence". The formation of the Office for Analysis and Evalu-

ation of Operational Data (AEOD) in 1980 was a consequence of the

recommendation.

The Rogovin Inquiry was more specific in its recommendations

regarding the establishment of an independent Nuclear Safety

Board which would:

- . _ - - _ _ _ - - _ _ _ _ - _ - _ _ -_-_____-_ _ ________--_-_____ _ -_ _ - -.
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!

-exercise oversight on the effectiveness of the licensing.

review process and the regulation of existing plants;

advise the administrator on regulatory goals and impor-.

tant issues for rulemaking;

act as an ombudsman group to receive complaints and.

technical dissents;

. enhance reactor safety by monitoring the effectiveness.

of the Office for Analysis and Evaluation of Operational
Data's review of operating experience and of all other
operational feedback;

monitor the staff's use of the latest analytical and.

design tools, and ensure that'madern safety technology
is applied throughout the agency's activities;

develop and maintain a capacity to investigate accidents..

and important safety-related incidents, independent of
all other offices of the NRC and the -Commission or
Administrator.

The Rogovin ' Inquiry proposed a much wider. scope Board. by-
suggesting.that:

"The independent Board we envision has an analog in
the National Transportation Safety Board (NTSB), which
investigates aviation accidents independently of the FAA.
But we envision a 'much larger trole for the Nuclear ' Safety
Board'in providing a quality assurance function for the
agency's regulatory process as a whole ....... We suggest
that'the-Nuclear Safety Board might be composed of five
full-time members who would , also be members of the ACRS."

On November 1, 1979, Rep. Mickey Edwards introduced a legis-
lative proposal for a Nuclear; Safety Board.as-H.R. ~5775 in the
96th Congress. Rep. Udall re-introduced H.R. 5775 as Title IV of

H.R. 6390 in January 1980 as a group of amendments to the Atomic
Energy Act of 1954. H.R. 6390 would have established an indepen-

. dent Nuclear Safety Board to conduct " independent investigations
of incidents involving nuclear facilities licensed by the Nuclear
Regulatory Commission and recommend to the NRC improvements in
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licensing and related regulatory practice". In effect, the inde-

I pendent NSB would oversee the performance of the NRC and monitor

the NRC's resolution of unresolved safety issues as well as in-

vestigate nuclear accidents and analyze operating data.

The House Interior Committee, which reported H.R. 6390 in

September 1980, changed the functions of the NSB significantly.

H.R. 6390 now would have authorized the Board to conduct investi-

gations of nuclear safety incidents and recommend safety improve-

ments to the NRC, but would not have the authority to oversee the

performance of the NRC or to monitor the NRC's resolution of

safety issues. H.R. 6390, although reported by the Interior

Committee, was never enacted.

An amendment to the Fiscal Year 1985 Energy and Water Devel-

opment Appropriations Bill requires the NRC to report to Congress

on "the need for and feasibility of an independent organization

responsible for conducting investigations of significant safety

events, including significant operational incidents, at facili-

ties licensed by the Commission, and for making reports of such

investigations, and that such study shall include a discussion

of:

"1) the need for and feasibility of an independent organiza-
tion to investigate significant safety events, including
significant operational incidents, at facilities li-
censed by the Commission and further including the types
of events for which such an organization would be re-
sponsible;

"2) alternative approaches to the composition of such an
organization and the functions it might perform;

"3) the various powers and authorities, including adminis-
trative authorities, that might be exercised by such an
organization;

l
!

. - _ _ _ - _ _ - . _ _ _ - . _ . _ _ . _. _ _ _ _ _ _
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"4) the relationship of such an organization to .the Commis-
siona's existing offices, including, but not limited to, !'

the Office of Investigations, . the Office of Inspection
and Enforcement, and the Of fice for Analysis and Evalua-

| tion of operational Data, further including'a discussion.
-of the functions that such an organization might perform
beyond those currently carried out by any such existing.

; offices;

"5) the cost of setting up and operating such an organiza-
i tion;
,

"6) the .need for additional legislative authority to estab-'

,

lish such an organization;
i

i "7) the advisability of separating determinations with

! respect to nuclear safety from all other issues to be
considered by the Commission in issuing or reviewing >

licenses .and the alternative procedural approaches both
formal and informal, to include non-adjudicatory pro-
cesses, that might be employed for the collection of

,

facts, and the resolution of safety issues;
'

-

; "8) the advantages and disadvantages of the present organi-
| zation of the Commission for the determination of
: matters of safety, including an analysis of all existing

procedural constraints . on the - Commission's abilities to
carry out those functions effectively and efficiently,

,

to include, but not limited to, the Commission's ex'

parte ' and separation of functions rules and the CoEmis-i

j .sion's statutory responsibilities under the . Government
in the Sunshine Act."

i

:

i' It is clear that Congress envisioned a study which excluded
consideration for the need for an organization to oversee the

performance of the NRC.
.

i
'

l.2 Scope

f The NRC, through its Office of Analysis and Evaluation of
Operational Data (AEOD), placed'a contract in late August 1984

-
,

with the Brookhaven National Laboratory's Department of Nuclear
'

.

!

!-

!

i

. _ , . . . _ . - - _ _ _ . _ - _ _ _ __. _ _ ,-__, _ _ _ .._ _ _ . -_.
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Energy to-carry out a study to meet Congressional requirements.
This report-represents the results of a study consisting of three
tasks as outlined below in fulfillment of that contract.

Task 1

Conduct a detailed study of the need for a separate organ-
: ization to investigate operational incidents. This study is to

focus on all facilities licensed by the NRC, with particular

emphasis placed on operational events at commercial power re-
actors. The study shall:

Assess how significant safety events, including signifi-. .

cant operational incidents, are investigated now by the
NRC and other organizations in the nuclear industry, and
determine if there are deficiencies in the effectiveness
or ef ficiency of the existing process. This assessment
should include an assessment of the NRC's investigation
of past events considered to be particularly signif-
icant.

Assess and compare the scope and extent of incident.

investigations conducted in other industries, e.g.,
National Transportation Safety Board (NTSB), and
determine the advantages and disadvantages of such
investigations in comparison to the nuclear industry.

Determine if and what improvements or changes are needed.

regarding the manner, scope, number, coverage, or
organizational responsibility of the NRC's incident
investigation activities and practices.

Should a need be identified to perform additional inci-.

dent investigation activities or to perform such
activities in a different manner, evaluate the strengths
and weaknesses of alternative procedural approaches,
both formal and informal, for the collection of facts
associated with operational events and of alternative
organizational arrangements to conduct such activities,
such as:

- _ _ _ _ _ _ _ _ _ _ - _ - _ - - _ _ _ _ - _ _ _ _ _ _ _ _ _ - . _ _ _ _ - _ _ - _ _ _ _ _ _ _ _ _ - _ _ _ - _ - _ _ _ _ _ _ _ _ _ _ _ - _ _ - _ _ _ _ _ _ _ _ _ _ _ _ _ - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ -
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by a redirection ofLexisting offices, such as AEOD;-

by a new NRC office reporting to the Commission or-

the EDO;

by a new independent agency outside the NRC.-

! For each organization arrangement evaluated, address at

least the following considerations:

The need for separating incident investigations from.

other NRC responsibilities and issues, such as issuing,
inspecting, or enforcing licenses.

The relationship of the organization responsible for.

incident investigations'to other NRC offices.

The efficiency and effectiveness of the organizational.

structure in regard to resource needs, duplication of
' activities, flow of information, and ability to influ-

ence corrective actions through recommendations.

The criteria for defining the -type and number of events.

for which a new or revised organization should'have
responsibility.

The effect of the Commission's ex parte and separation.

of functions rule and the Commission's statutory respon-
sibilities under the Government in the Sunshine Act on
the Commission's ability to investigate operationalJ

events.

Task 2

Based upon reasonable assumptions regarding the definition
of "significant operational incidents" and the number of such

events that may occur each year, conduct a study of the composi-
tion, size, and cost of alternative organizational approaches,

including: 1) the redirection of existing NRC offices; 2) the

establishment of a new office at the Commission or EDO level; or

3) the establishment of a new crganization outside - the NRC. The

study.shE1L:

i

_ _ _ - _ - - - -_ _ . . -
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> Assess .the' size,' . composition and organizational struc-.

ture:for.'the.needed capability.

Assessfthe cost'of. setting up and operating such an.

organization.

Assess alternative approaches to the composition of such.

:anforganization.

Assess the strengths-and potential weaknesses of each.,

' organizational structure, particularly with regard to,

such factors as the ability to attract qualified
individuals.- A perspective would be ^useful on the
effectiveness of.each organizational ~ arrangement based
upon experience with similar activities in the nuclear
and other activities.

Task 3

Conduct a study of the need for legislative authority to

establish such an organization. The study shall:

Assess the need for legislative authority to_ establish.

such an organization, including any changes :in the NRC's
legislative authority.

Assess the various powers and authorities, including..

administrative authorities, needed by such an
organization.

Assess the existing legislative authority and powers of..

comparable organizations in other industries (e.g.,.NTSB
and FAA).

The study was divided into three parts: 1) the determina--
: tion of need for an independent safety-organization (ISO), 2)

identification of possible organizational structures and cost of
'

an independent organization, and 3.) the additional legislative.

- authority- needed to establish such an organization. BNL was

assisted by International Energy Associates Limited (IEAL), an

internationally _ known consulting firm knowledgeable about govern-

mental organizations, and Fried, Frank, Harris, Shriver and

- - _ _ _ _ . - - ---__- - _ -__ _ __ _ _-_______--_--- - _--_ - __- _-_ -_- _-_-______-- -- ____-
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Kampelman (FFHSK), a prominent Washington law firm that includes
Marcus A. Rowden as a partner, which is very knowledgeable on

legislative authority regarding nuclear energy matters and

nuclear energy regulation.

The determination of need for a Nuclear Safety Board (NSB)

can be considered in two parts: 1) the need to improve current

investigations, and 2) the need for an independent organization

to carry out such investigations. The first part is studied out

by reviewing the current investigation practices of operational

events carried out by the NRC, the utilities, the Institute of

Nuclear Power Operations _(INPO), and the Electric Power Research

Institute's (EPRI) Nuclear Safety Analysis Center (NSAC).- An

in-depth study is also made of the relationship between the

Federal Aviation Administration (FAA) in the Department of Trans-

portation (DOT) and the National Transportation Safety Board

(NTSB), since the safety regulation of the aviation industry may

be an approach for the safety regulation of the nuclear indus-

try. Comparison of the two industries will help to illustrate

applicability of the.NTSB approach to the nuclear industry.

Since the effort and time allocated to BNL was approximately

-two months, which was too short to do an in-depth study of event-

investigation, much of the information regarding current inves-

tigation procedures as well as required improvements was obtained

from interviews with a spectrum of representatives of the nuclear

industry by a BNL Task Force.

The degree of independence of the regulatory agency is dis-

cussed by comparing three alternatives for an ISO to investigate

significant events.. .The three options are: 1) a statutory

Office of Nuclear Safety' headed by a director reporting to the

Executive Director for Operations; 2) .a statutory Office of'
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Nuclear Safety headed by a director reporting to the Commission;

or 3) a Nuclear Safety Board, a new agency independent of the

NRC, composed of three or five members appointed by the President

and confirmed by the Senate, similar to the NTSB.,

!

The study concludes with an operational cost estimate for a

NSB independent of the NRC and a discussion on the additional

legislative authority required to establish the NSB.

l In th'is study ISO will refer to a generic independent organ-
ization for significant event investigation , while ONS will refer

to a new organization for significant event (SE) investigation

within the NRC, and NSB refers to a NTSB-type separate indepen-

dent agency for significant event investigation and evaluation

for probable cause determination. NSB would be responsible for

. making recommendations to the NRC to prevent recurrence of such

events and improve safety.

.

4

)
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2. CURRENT EVENT INVESTIGATION PRACTICES

2.1 NRC Organization

In order to understand how significant event investigations

cre carried out by the NRC, a brief description of the responsi-

bilities and practices of the involved NRC offices and divisions

is presented below. Figure 2.1 depicts the NRC notification pro-

cess following the occurrence of an event.

The organization chart for the Nuclear Regulatory Commission

is given in Table 2.1. This study will focus on the Office of

Analysis and Evaluation of Operational Data (AEOD), the Office of

Nuclear Reactor Regulation (NRR), the Office of Inspection and

Enforcement (IE) .and the Regional Of fices. In Section 2.5, those

espects of the Office of Nuclear Material Safety and Safeguards

.(NMSS) which affect this study will be discussed.

The functions of these offices are given in NUREG-0325,

Rev. 6. Only those functional objectives of AEOD, NRR, IE, and

the Regional Offices that relate to event or incident investiga-

tion will be described briefly here.

Overall, the NRC provides support to licensees during and

after an incident. Af ter the incident, the NRC will initiate

actions to prevent or mitigate continuing hazards to the public

cnd environment.

2.1.1 Office for Analysis and Evaluation of Operational Data

(AEOD)

. As a result of the TMI-2 accident and the associated studies

end investigations, it became clear that improvements were

!
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Figure 2.1

NRC NCTfIFICATION PROCESS
FOLLOWING AN EVENT

Telephone Written
Notification Notification

EVENT

I I

If reportable mder 10CFR50.72 Written IER Report required
telephone notification required: within 30 days by 10CFR50.73.
either imediate,1 hour or IER reporting criteria
4 hour response based on crite- includes all 50.72 criteria
ria in 10CFR50.72 plus see a3ditional ones

Telephone call received at Bulletins or information
NRC Operations Center, notices may be issued by
Washington, DC and relayed I&E to affected plants or

to Regional Ibty Officer, all licensees, to obtain

Regional Office information or provide
notice of potential problems

Resident Inspector at Plant
assessed situation IERs are routinely reviewed

for thoroughness, trends,
precursors, etc., by Ibgion,
I&E, NRR and AEOD

Regional Muinistrator, in
conjunction with headquarters,
decides scope of response,
i.e., I&E, PER, and Ibgional
involvement. An investigation
Task Ebrce may be established.
If event is significant,
Regional Mninistrator will go
to site to direct leC activi-
ties, and Ntc headquarters
(Wash.) will direct off-site
1eC activities. j

l

|

'
1

l-- '
_. _ _ _ _ _ _ _ _ _ _ _ _ _ . _ _ __
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: required in- the use of ' operating experience to help identify and
resolve problems which could jeopardize public health and safety.

One of the Commission's early responses to'that-need was to
establish AEOD. This office reports directly to the Executive

Director of Operations _(EDO). A primary mission of the office

is to collect, analyze and evaluate operational safety data

associated with all NRC-licensed activities and to disseminatet

the results. This includes commercial power reactors; and

radioactive material and fuel cycle licensees. The office also

coordinates the overall NRC operational data program and serves

: as the focal point for interaction with outside and foreign

organizations performing similar work.

,

The objectives of AEOD are to:

. Collect, screen, analyze, and feed back operating experi-
ence to appropriate NRC offices, the nuclear community and
the public for all NRC-licensed activities.

. Coordinate - the overall NRC operational data program.
,

. Screen U.S. and foreign operational events for signifi-
Cance.

. Systematically and independently analyze operational
events.

,

. Seek trends and patterns which indicate potential safety
L

problems.

. Develop and track recommendations for action by other NRC
offices for resolution of safety issues.

. Develop and coordinate agency guidance on Licensee Event
Reports (LERs) and the Nuclear Plant Reliability _ Data Sys-

[ tem (NPRDS).

Develop and coordinate operational data retrieval systems,.

j including foreign data.

|

l
;

I

|

.
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. Prepare'and coordinate abnormal occurrence reports.

. Prepare Power Reactor Event reports and other feedback
documents.

Provide documentation of U.S. events for reporting to the.

Nuclear Energy Agency's Incident. Reporting System.'

. Serve as principal point of contact with ACRS, INPO, and
NSAC on operational data activities.

AEOD is part of an overall NRC program to review operating

experience in order to identify specific events and generic situ-

ations where the margin of safety established through licensing

has been degraded, and to identify and implement corrective ac-

tions that will restore the originally intended margin of safe-

ty. AEOD's focus and involvement in the program are to bring a

strong in-house technical capability to bear on the analysis of

operating experience independent of regulatory activities asso-

ciated with licensing, inspection, or enforcement.

AEOD technical studies and evaluations are conducted based

upon the screening of U.S. and foreign event reports and on the

knowledge and experience of the technical staff. AEOD maintains
an awareness of the studies undertaken by others such as NRR, IE,

and INPO' and, normally, AEOD will not overlap or duplicate the

study efforts of other organizations unless a particular need or

special circumstance exists.

AEOD study efforts are normally initiated afte'r the licensee

report is available (approximately six weeks after the event).

Thus, AEOD activities are independent from, and occur later than,

the prompt action that may be initiated by the Regional Of fice,

NRR, or IE to investigate an operating event and' determine the

need for immediate licensee response or generic action.

-. . . _ . - . , _ _ - - . - - - - -__- - - -
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!

.The recommendations ' flowing from - AEOD studies are not final

NRC positions. They are internal recommendations:for action by

appropriate.NRC program offices'(e.g., NRR and IE) or Regional
~

Offices. The program ~ office or Regional Office is responsible

j for reviewing and, where- appropriate, implementing AEOD recommen-
:dations. ;A written response'to each recommendation is required

I (by Manual'Ch' apter.0515), and'a formal action tracking system has
~

been established. The progress to resolution is monitored, and

appropriate action is initiated at the office or EDO level should;

j progress toward resolution be unsatisfactory.

'

2.1.2 Office of Nuclear Reactor Regulation (NRR)

; NRR develops and administers regulations, policies and pro-

| cedures governing:
i

'I the licensing of manufacturing, production and utiliza-.

tion of facilities other than those concerning fuel, re-
processing plants and isotopic enrichment plants,

f . - receipt, possession and ownership of source, by-product,
!~ and special nuclear material used or produced at such
! facilities, and
i

the licensing of operators of such facilities..
j

i

:
To carry out its responsibilities, NRR must be involved in

[ 'the investigation and analysis of events to determine their rele-
' vance to similar operating reactors. The principal means by

which NRR remains current regarding events is through the

Operating Reactors Assessment Branch (ORAB) in the Division of

Licensing (DL). However, the resources from other technical

divisions within NRR (e.g., System Integration, Engineering and

. Human Factors) are often allocated to supplement the investiga-

! tion of operating events or to study their generic implications.

Whenever such technical division resources are used, the Project7

Managers are also involved to coordinate- the review and provide
;

the' interface with licensee.
.

-

p
m -
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|
|

Operating Reactors Assessment Branch (ORAB)

i
This branch is concerned with the day-to-day monitoring of!

I' events. It screens all events telephoned into the Incidence

! Response Center or otherwise reported daily. It responds to

! immediate problems such as assuring the safe condition of the
r

| reactor. It tries to identify longer-range problems and

coordinates- these activities within NRR and with AEOD and IE.

| Daily telephone communication with the Events Analysis
| Branch of IE keeps both NRR and IE informed of each other's ac-

tivities. The degree of involvement will depend on the implica-

tions of the event. If a bulletin (discussed in 'the next sec-

E tion) is warranted, EAB/IE and the Regional Offices will take the

L lead. If on the other hand, a licensing action is required or a

generic issue is at stake, NRR will take the lead. AEOD and

other NRR officer will be integrated into the process by means.of

biweekly meetings held to discuss and assign priorities for the

investigation of events. AEOD is free to review any event ad hoc

which it feels may involve long-term precursors.

ORAB/DL also provide interdisciplinary technical support to

operating reactor projects in-the processing of relatively rou-

tine short-term licensing actions. It performs technical reviews

in ' support of emergency licensing, provides rapid initial evalua-

| tion of unanticipated events, and defines needed support from

| . other NRR divisions. It performs continuing systematic assess-

. ment of operating reactor experience, identifies precursors,

performs analyses of other significant events and acts as a focal.

point for responding to Regional requests. It also acts as a

. Project- Coordinator for specially assigned generic functions

! which encompass several divisions and offices.

|

I
!-

l-
L I
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l
,

2.1.3 Office of Inspection and Enforcement (IE)

I

IE develops policies and programs for enforcement .and in-

spection of licensees, applicants, their contractors and suppli-

ers to ascertain whether they are complying with NRC regulations,

rules, and license conditions. IE also recommends or takes ap-

propriate action regarding incidents or accidents. These actions

are prescribed in the form of Inspection and Enforcement Bulle-

tins (IEBs) and Information Notices (ins) defined as follows:

Bulletin. A bulletin may be issued:

to ensure that appropriate actions are taken by other.

plants to minimize the probability of recurrence of an
event at those plants;

to request information to determine the need for further.

actions to prevent a similar event;

in response to an event after it has been determined to.

be significant;

when a licensee response is required..

Information Notice. An information notice may be issued when:

The event or condition may be important to safety, safe-.

guards, or protection of the environment, and informa-
,

tion is available indicating that the problem may be'

generic in nature.

Based on the information available at the time, the.

event or condition does not meet the criteria for issu-
ance of a Bulletin; however, licensees or permit holders
should be promptif notified.

Information on_ the event or condition is preliminary in.

nature (essentially unevaluated by the NRC) and when
more facts are known, a Bulletin may be issued.

;

i
t

L.
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All Bulletins and Information Notices are issued by the Of-
fice of Inspection and Enforcement as specified in Chapter 1125
of the I&E Manual.

The IE Office Director approves and signs all bulletins fol-

lowing staff review, industry comment when applicable, and review
by the Committee for the Review of Generic Requirements (CRGR).
The IE Office Director also approves the issuance of bulletins as

an emergency action that is needed to protect the health and

safety of the public. In this case, CRGR review is not necessary

and emergency clearance pre-approved by the Office of Management
and Budget (OMB) is invoked.

In the case of an Information Notice, the Director, Division

of Emergency Preparedness and Engineering in IE is designated as
the coordinator. He or she is also the coordinator for all IE

bulletins.

Any' organization within NRC (e.g., IE, Regional Of fices,

AEOD, etc.) may recommend the issuance of an IEB or an IN.

Recommendations may also originate from AEOD, NRR or NMSS. Their

recommendations are forwarded to the appropriate-IE Division

Director according to prescribed procedures set forth in Section-

1125-12 of the IE Manual.'

Orders

An order can be issued to impose new requirements on the li-

censee or require the licensee to take specific actions. The or-

der is binding and requires immediate compliance with the risk of

license revocation or suspension _ for failure to comply.

The Commission, Directors of IE, NMSS, or NRR and in rare

cases the Regional Administrator, can issue an order.

__ . . . _ - . . . _ _ - . . _ _ _ _ , _ _. _._._.-- - .. _ _ . _ ~ - -
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The guidelines under which an order can be issued are delin-

eated in 10CFR2.202 and 10CFR2.204. !

Events Analysis Branch of IE (EAB)

This branch :Ls responsible for the analysis of events in or-
'

der to identify generic problems requiring a quick response. It

does the initial review of 50.72 reports (calls), construction

. reports, vendor reports, etc. Its actions are usually based on

telephone communications. It looks at each event and decides

whether it represents a generic problem requiring a fairly prompt

recommendation. This judgment is usually made in no more than a

day or two; AEOD considers longer range responses. The Regional

NRC Office is responsible for maintaining safety at the plant.

The Branch also mans the Operations Center (also called the.

Incident Response Center) 24 hours per day. The person on duty

at the Center evaluates the calls, enters them into the computer

and decides whether they need immediate attention or action. Al-

though the real-time safety of the particular plant involved in
an event takes precedence over other considerations, a fundamen-
tal purpose of the conference calls is to assign responsibility

;

for follow-on actions required to determine the cause of poten-

tially significant events and the need for generic actions in
other plants. The person on duty receiving calls at the Center

calls the Regional Duty Officer for-the appropriate Region, and
for other than emergency responses, the Regional Duty Officer
decides if immediate action is required. The computer printout

of calls to the Operations Center is available at a number of
additional locations including AEOD and INPO. This printout is

obtained by direct access to the computer by the interested par-
'

ties.

. -
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=10CFR50.72, which was revised effective January 1, 1984, de-

fines the events for which calls to the NRC Operations Center are

required. The criteria in 50.72 are essentially the same as the

criteria in 50.73 for Licensee Event Reports (LERs) so that with

few exceptions, significant events that are reported to the Oper-

ations Center are subsequently dencribed in LERs. There should

be no case where a significant operating event which was reported

in an LER was not also reported by phone to the Operations Cen-

ter.

EAB interfaces with other branches in IE and NRR and fre-

quently with other organizations before making a recommendation

on issuance of an Information Notice, Bulletin, or other re-

sponse.

2.1.4 Regional Offices

The Resident Inspector provides the major on-site NRC pres-

ence for direct observation and verification of licensee activi-

ties. The Resident Inspectors are also the primary on-site eval-

uators for the NRC inspection effort stemming from LERs, events

or incidents (I&E Enforcement Manual 2515-06). It is expected

that the greater part of the initial event-related inspection

will be performed by the Resident Inspectors (who may be supple-

mented by other inspectors, depending on the type of event) .

Therefore, in principle, the initial investigation of any event

beginsHat the Regional Offices with the Resident Inspector. The.

Regional Administrator is then supposed to determine the severity

of the event and initiate coordination within the Regional Office

and NRC Headquarters through the Director, Office of Inspection

and Enforcement.-

_ - .._ _ _- - - _. . - - ._ . .. . .- ___
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The Regional Office is the coordinator for interaction be-

tween the utility and the NRC. The Regional Administrator can

advise the utility whether it can start up after an event and, in

most cases, the utility will volunteer to wait for guidance from

the NRC. The power to recommend restart of a plant after a

significant event seems to rest jointly with NRR and the Regional

Administrator.,

'It should be noted that the regions also have Incident Re-

sponse Centers equipped with communications and dose assessment
hardware. The regions maintain duty officers to ensure timely

identification and response capabilities.

2.2 Event or Incident Definition

The categorization of events or incidents which must be re-,

ported by the licensee to the NRC is given in 10 CFR 50.72.

There are five classes of events, as shown in Table 2.2, that re-

quire notification, namely, Unusual Events, Alerts, Site Area
!' Emergencies, General Emergencies and Non-Emergencies.

^

2.2.1 Emergency Class of Events

.

Basis for Emergency Action Levels for Nuclear Power Facilities

Four classes of Emergency Action Levels have been estab-

lished, _ which replace the classes in Regulatory Guide 1.108, each

with associated examples of initiating conditions. The classes

are:

Unusual Event j
|

Alert j

Site Area Emergency i

General Emergency

L
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!

I The rationale for the notification and alert classes is to

provide early and prompt notification of minor events which could

. lead to more serious consequences, given operator error or equip-

ment' failure, or which might be indicative of more serious condi- '

.tions which are not yet fully realized. A gradation is provided

to assure fuller response preparations for more serious indica-

tors. The site area emergency class reflects conditions in which

; come significant releases are likely or are occurring, but where

a core melt situation is not indicated by current information.

In this situation full mobilization of emergency personnel in the

naar site environs is indicated, as well as dispatch of monitor--

ing teana and associated communications. The general emergency

class involves actual or imminent substantial core degradation or

| melting with the potential for loss of containment. The immedi '
!

ate action for this class is sheltering (staying inside) rather

than evacuation until an assessment can be made that:1) an evacu-
-ation is indicated, and 2) an evacuation, if indicated, can be

completed prior to significant release and transport of radio-

| active material to the affected areas. -

|

The example initiating conditions listed af ter the immediate
,

;
cctions for 'each class are to form the basis for establishment by

each licensee of the specific plant instrumentation readings (as
,

applicable) which, if exceeded, will initiate the emergency

class. t

!

Potential NRC actions during various emergency classes are

! given in. Chapter NRC-0502, NRC Incident Response Plan. The NRC

rssponse to any notification from a licensee will be ' related to,

! but not limited by, the licensee estimate of severity. NRC will

consider such other factors as the degree of uncertainty and the :

lead times required to position NRC response personnel should.

|
'comething more serious-develop.

1

- - _ _ - - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - _ _ - _ _ - _ _ _ _ _ - - _ _ _-_ ___ _ _ _ _ - _ _ _ _ _ _ _ _ _ - _ _ _ _ _ . _ - - _ - - - _ _
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Prompt notification of off-site authorities is required

within 15 minutes for the unusual event class and sooner (consis-
tent with. the need ' for emergency action) for other classes. The

time is measured from' the time 'at which operators recognize that

events have occurred which make declaration of an emergency class

appropriate.

The .four classes are summarized in Table 2.2.

The number of events requiring notification of an unusual

event was ' 205 in - 1983, of which 7 required an' Alert Status.

2.2.2 Non-Emergency Events

These events are divided into two classes, namely, those re-

quiring notification within one hour and those which must be re-

ported within four hours.

One hour reports are required for any event or -condition

that causes:

plant shutdown required by the Technical Specifications;.
,

any event that seriously degrades the power plant, in-.

cluding its safety barriers;

any natural phenomenon or other external condition that.

poses a threat to the safety of the plant;

any event that activates or should have activated the.

Emergency Core Cooling System (ECCS);

any event that compromises the emergency response capa-.
,

bility;

any event that poses an actual threat to the safety of.

the plant or could impede site personnel from performing
their designated tasks.

<

~~_ --.,--..-m-_, __m,,-. . , ,- - - ,,,e,.,,- , . ~ , r_ , _y y _
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Table 2.2

Emergency Class of Events

CLASS CLASS DESCRIPTION

NOTIFICATION OF Unusual events are in process or have
UNUSUAL EVENT occurred which indicate a potential

degradation of the level of safety of
the plant. No releases of radioactive
material requiring offsite response or
monitoring are expected unless further
degradation of safety systems occurs.

ALERT Events are in process or have occurred
which involve an actual or potential
substantial degradation of the level of
safety of the plant. Any releases ex-
pected to be limited to small fractions
of the EPA Protective Action Guideline
exposure levels.

SITE AREA EMERGENCY Events are in process or have occurred
which involve actual or likely major
failures of plant functions needed for
protection of the public. Any releases
not expec.ted to exceed EPA Protective
Action Guideline exposure levels except
near site boundary.

GENERAL EMERGENCY Events are in process or have occurred
which involve actual or imminent sub-
stantial core degradation or melting1

with potential for loss of containment
integrity. Releases can be reasonably
expected to exceed EPA Protective

,

,

Action Guideline exposure levels off-
site for more than the immediate site
area.

. _ -_ __ _ _ _ . ._ __ __ _- _ _ . . - _ _ _ _ _ , _ _ _ . - _ _ _ . _
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l
,

Four hour reports are required for the following: J

any event. found in the shutdown which, had the reactor.

been at power,' would have required a one-hour notifica-
tion;

any event that required activation of the Engineering..

Safety Features (ESP) or the Reactor Protection System
(RPS);

' any event that would have impaired the safety functions.

or structures needed to bring the plant to a safe
shutdown;

any event that results in emissions exceeding two times.

the limit.

More detailed requirements are given in 50.72.

2.2.3 Abnormal Occurrences

An ' abnormal occurrence is defined as an unscheduled incident
or event which the Commission determines is significant from the

standpoint of public health or safety and which is reported to

Congress. A potential abnormal occurrence is any event which is
identified for possible reporting by the staff 'as an abnormal

occurrence.'

The procedures, responsibilities and authorities for han-

dling and reporting an abnormal occurrence are specified in Chap-
ter 0212 of the NRC Manual.

LAEOD prepares the quarterly AO Report to Congress as well'as
the Federal Register Notices, and after coordination, forwards
them . to Congress via the Office of Congressional Af fairs. These

reports serve as a feedback of significant event information~to

1

,
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,

government agencies, licensees, and the public. The reports are

widely distributed and'are available individually or on a sub-
scription' basis by the NRC GPO. sales program.

The NRC Manual Chapter 0212~(Abnormal Occurrence Reporting
Procedure) has recently-been revised by AEOD in coordination with,

other NRC offices' and was forwarded to the Office of Resource
: .

Management for approval and distribution in June 1984. This re-

vision updates .this . chapter with regard to organizational respon-
sibilities ~(last : revision was in 1978) and adds a comprehensive

I appendix to provide ; guidance for the selection and processing of
potential events to be labeled an Abnormal Occurrence. !

,

.
i

Thirteen.AOs in NRC-licensed activities and one AO from an
:

Agreement State were' reported to the public and Congress for 'the
[ = January 1 to June 30,'1984 period. Of these fourteen AOs, five
.

j -occu'rred at nuclear power plants and nine occurred at other li-
~

[ ~censees-(e.g., industrial radiographers, medical institutions).
.

I.

. Four additional events were identified as possible AOs and 4

forwarded for: Commission approval. These events were1 subsequent-
.ly approved by the Commission and were published in the Federal
Register.

I

-2 2.4 -Licensee Event Reports (LERs)
.

;

10 CFR 50.73 states that.the holder of an operating license
.for ainuclear power plant (licensee) shall submit a Licensee

^

i Event ~ Report'(LER) for. any event described below within 30 days
after the discovery of the event. The events to be reported are:,

t

la) The completion of any nuclear plant. shutdown required'-

by the' plant's Technical Specifications (TS), oro

:

i

.

-

, , . .. . . _ . . .____-_...__,_..._.._,,%._,_.____, . _ . . _ _ _ _ _ . _ . _ _ . , . . . . _ _ . . . . , __
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lb) any operation or conditions. prohibited by the plant's
TS, or

Ic) any deviation from the plant's ' TS authorized pursuant
to 50.54 (x) of this part.

Any: event or con' itions that resulted in the conditiond2) of the nuclear power plant, including its principal'
safety barriers, being seriously degraded or that re-
sulted in the nuclear power plant being

a) in an unanalyzed condition that significantly com-
promised plant safety,

f

b) in a condition that was outside the design basis of;
the plant, or;

: :
.

.

c) in a condition not covered by the plant's operating
and emergency procedures.

3) Any. natural phenomenon or external condition that' posed
|

an actual threat to the safety of the plant or hampered;

| site personnel.
,

4) Any condition that activated any of the Engineered
Safety Features (ESFs) including the Reactor Protection
System (RPS) (not including planned tests of these sys-
tems).

f

| 5) Any event.or condition'that alone could have prevented
the fulfillment of the safety function of structures or
systems needed to shut down the reactor and maintain itL in a safe condition, remove residual heat, control'the

; release of radioactive-material or mitigate the_conse-
,

i quences of an accident.-
|

6) Any event in which a single cause or condition caused
at least one independent train or channel to become

i inoperable in multiple systems, or two independent'

trains or channels to become inoperable in a single
channel, designed to shut down the reactor. and maintain

;
~ it in a safety condition, remove residual heat, control

| the release of radioactive material or mitigate the -
. consequences of an' accident.! ,

!

: 7) Any' event that involves the release of airborne or lig- ,

uid effluent that exceeds twice the maximum applicable |

concentrations.
i |

.

i '



i

-29- I

8) Any event that posed an actual threat to the safety of
the nuclear power plant or significantly hampered site
personnel in the performance of duties necessary for
the safe operation of the nuclear power plant, includ-
ing fires, toxic gas releases, or radioactive releases.

The contents and format for filling out the LERs are de-

scribed in detail in 10CFR50.73.

In 1983 (i.e., prior to 50.73), there were approximately

4500 LERs, while in 1984 (i.e., after 50.73 became effective),

approximately 2200 LERs are expected. Of the 1105 LERs reported

for-the first half of 1984 (January 1 to June 30), 70 were

considered significant by AEOD to receive further study. These

events are categorized on the basis of an AEOD screening process

to identify and isolate precursor events and other situations

where the margin of safety has been degraded, and to identify

from the operational experience data, situations or concerns of a

generic nature which may have potential safety significance. A
,

precursor is considered to be an event that could have been

potentially serious if plant conditions, personnel actions, or

the extent of equipment failure had been slightly different.

2.2.5 Summary of Events 1983 and 1984

The number of events reported at U.S. commercial reactors in

1983 and 1984 was as follows:

Type of Event 1983 1984

Emergency:

Unusual Occurrence 205 224

Alert 7 8

Non-Emergency:

LERs 4500 2200

Abnormal Occurrences 8 8
.

. . . . _ . . . , _ . _ , . . _ _ , . - . _ , _ . . . _ , . _ _ . _
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2.3 Investigation Procedures and Deficiencies

The preceding sections outlined the areas of specific re-
sponsibilities for each of the offices at NRC, including the Re-
gions,' with regard to event or incident investigation and follow-
up. The consensus of the BNL Task Force conducting this study is

that there appears to be some overlap of duties. It was also the

Task Force's understanding that the NRC office responsible for
conducting the investigation of an event is occasionally decided
on an ad hoc basis. For example, from talking to the Regional

Administrators, it-appears that the Region has the lead role in
screening telephone reports and LERs for significant events.
NRR, Division of Licensing, is expected to provide technical

,

support not available at the region and determine whether an
'immediate generic licensing or safety issue exists. However, if

we look at the role of the Events Analysis Branch (EAB) in the
Division of Emergency Preparedness and Engineering Response in
IE, and the Operating Reactors Assessment Branch (ORAB) in the
Division of Licensing at NRR, we see that both branches are
screening callins and LSRs, albeit from different points of view
and interest -- EAB to determine whether immediate action is
required by IE, and ORAB to determine whether immediate action is
required with respect to licensing. AEOD along with these two

branches is also screening the LERs, but with the objective of-
identifying potential long-term trends or generic issues.

From discussions with representatives of AEOD, IE and NRR,
there appears to be coordination between them and the Regions.
For example, ORAB/NRR and EAB/IE have telephone meetings every
morning to discuss the reported events of the previous day. One

periodic follow-on meeting is held bi-weekly with AEOD to keep
the Director of NRR current on what significant events ORAB and j

EAB may be following. The Division Directors of NRR meet peri-

odically with AEOD and IE to discuss events that the staff have

|
|

l

|
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assessed as significant and assign priorities according to risk

and allocate resources for further study. The Regional Office is

the primary contact with the utility and is usually the coordi-.

nator for ongoing fact finding investigations. However, it is

clear that unless a specific Task Force is organized, any of the

NRC offices can send staff to the site. Also, the level of

attention paid to any event is influenced a great deal by the

interests of the individual branches and/or offices. There

appears to be a need for a clearly defined mechanism by which one

office always takes the lead, at least on those events that have

been screened to be significant and for which a fact-finding

investigation is warranted.

2.4 INPO and EPRI/NSAC Practices

The Institute of Nuclear Power Operations (INPO) and the Nu-

clear Safety Analysis Center (NSAC) are organizations which have

come into being following the Three Mile Island-Unit 2 event in

1979. They both represent endeavors by electric utilities to

provide an increased awareness and responsiveness to the need for

improved safety at nuclear power plants.
.

2.4.1 Organization

In the wake of the Three Mile Island-Unit 2 (TMI-2) accident
in March 1979, the nuclear industry formed two separate, but non-

independent entities. The first to be founded (in April 1979)

was the Nuclear Safety Analysis Center (NSAC), which is housed at

the Electric Power Research Institute (EPRI) headquarters in Palo

Alto, California. The second organization, designated the Insti-

tute of Nuclear Power Operations (INPO), was founded in December

1979 and is located in Atlanta, Georgia.

_ _ _ - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - _ _ - _ _ _ _ - _ _ _ _ -
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In the ensuing five years since TMI-2, these two organiza- ]
tions have undergone continual change. There was much overlap

initially between INPO and NSAC, as their specific goals and ob-

jectives were being defined and refined. However, these differ-

ences and overlaps have now been resolved for the most part, with
the result being two well-run, efficient, and smoothly intermesh-

.ing entities. As a result of this five year evolution, INPO has

emerged with the dominant role, while NSAC has assumed a support-

-ing role.

NSAC's original mission in 1979 was to carry out a detailed

technical analysis of the events during the TMI-2 accident, and

to interpret the lessons to be learned from them. Further, it

was to develop strategies to minimize the possibility of a future

accident, and to address generic questions of reactor safety.

Finally, NSAC was to act as a clearing house for technical infor-
mation on safety issues that emerged following the accident, and
make recommendations on changes in safety systems or modifica-
tions of operating procedures that would further ' improve safety.

-

More-intensive activity went into the effort to define the

scope of operation and the structure of INPO. It was created to

force the ' utilities to achieve greater levels of safety, produc-

tivity, and reliability.- These goals are accomplished by varied
. activities which include:

Establishment of operations standards and industry.

evaluations of operations.

Gathering of operational information and industry-.

wide dissemination of it.

Accreditation of nuclear operator training programs..
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Improvement of emergency response capabilities..

Involvement of utility management in nuclear power.

plant operations.

INPO was structured to ensure a variety of input to its ac--

.tivities. An ll-member board of directors was created, composed

of executives (currently including nine chief executive officers)

from member utilities, two of whom are required to have had

recent operational experience. There is also an advisory council

of 18 experts, from outside the utility industry, but related to

INPO's mission. In addition, each of INPO's five operating divi-

sions is advised by an Industry Review Group of, typically, nine

persons.

In 1981, a realignment of functions between NSAC and INPO"

was agreed to. Functions were moved to INPO so as to consolidate
those activities which are most clearly related to day-to-day

plant operations and to add to the technical strength of INPO.

Studies of postulated and low-probability events and investiga-

tion of generic safety matters were placed at NSAC. Thus, NSAC

began to focus on the lower-probability but higher-consequence

issues, and INPO was given the responsibility for work on prob-

lems of a direct operating nature. Since there are interfaces

between NSAC and INPO, coordination meetings between staff of

both organizations are held to identify areas of mutual concern

and see that they are appropriately covered. Responsibility to

coordinate specific areas has been assigned to personnel in each

organization.

There are 376 people currently at INPO. Many of these have

had plant operations experience. Currently, 53 of these people

are on loan (for periods of 1-2 years) from utilities and

vendors. These "loanees" provide INPO not only with additional

expertise, but also with a more day-to-day link to the nuclear

|
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industry. Recently, INPO has initiated a " reverse loanee" pro-

gram, sending some of its staffers to work for utilities, to pro-

vide professional development opportunities for people that need

additional plant or utility experience.

All 55 domestic utilities that are operating or' building

nuclear power plants are INPO members, and numerous supplier par-

ticipants (such as vendors and architect-engineers) and interna-

tional participants (foreign utility organizations) provide a

wider perspective. INPO follows commercial nuclear power plants
;

through their entire lifetime (i.e., from construction to decom-

missioning).

i

-INPO has entered into a written contract with each domestic

utility. By doing so, the utility commits itself to maintaining

; certain standards of operation. These performance objectives and

criteria are developed by INPO, but can be changed or modified ;

through time with industry input. By maintaining these standards

a utility obtains INPO " approval". Lack of this approval can in-

' crease the utility's insurance fees. Furthermore, INPO's approv-'

al can be suspended if necessary (e.g., if.the utility does not

meet the terms of the contract, or does'not conform to certain

recommendations or follow-on suggestions for improving perfor-

mance made to it by INPO). This is a major reason why INPO ob-

tains good cooperation from the utilities.

| 2.4.2 'INPO and NSAC Reporting System

To accomplish their goals, much usage is drawn from experi-

ence. INPO and NSAC have instituted a systematic gathering, re-

view, and analysis of operating' experience at all nuclear power
_

plants coupled with an industry-wide international communications
network to facilitate the speedy flow of this information to af-

fected parties. This is addressed by a system called SEE-IN |

1

-+
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(Significant Event Evaluation and Information Network), which is
basically an events analysis program. The SEE-IN system began
operation in early 1980 with INPO and NSAC cooperating in its ad-
ministration. Since January 1982, it has been administered and

funded solely by INPO.

The communications network, controlled by INPO, is now known
as Nuclear Network. This system allows extremely rapid transmit-

tal of.information via computer to world-wide communication

links. Another INPO activity that relates to these is NPRDS (Nu-

clear Plant Reliability Data System). Inputs to the SEE-IN pro-

gram include NRC-mandated Licensee Event Reports (LERs) and other
information from utilities, and data from vendors and industry
organizations, and NPRDS-(see Figure 2.4.1). Of the 10,019 SEE-

IN program inputs in 1983, 6,435 were LERs, 3,120 were operating
experience reports (included here are international reports 10
CFR 21 failure reports, construction deficiency reports, as well

as vendor, utility and A/E reports) and 464 came in via the

NPRDS.

Nuclear Network

Nuclear Network has links via a worldwide computerized tele-

conferencing network, and serves as an electronic bulletin board

and several other functions. It connnects U.S. nuclear utili-
,

ties, nuclear steam supply system vendors, architect-engineers,
~

overseas utility organizations, other engineering organizations

- both foreign and domestic, EEI, AIF, and NSAC (which had spon-
sored the system's original predecessor, Notepad, back in 1979).

The system allows a user to ask for information simultaneously
'from all other users or from specific users, respond to questions

from others, and to call up information on numerous topics. In

cddition, Nuclear Network is used to transmit Significant Event

|,
|

-- ._ - . - . . ,-.
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Figure 2.4.1
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Reports-(SERs, described later) and Operations & Maintenance Re-

minders (O&MRs) generated by the SEE-IN program. To provide in-

formation during an emergency at a plant, the system can send

messages to the whole industry simultaneously, thus limiting

utility and supplier inquiries.

Nuclear Plant Reliability Data System

^

NPRDS collects two types of information on selected nuclear

plant systems and components: 1) engineering data and normal op-
|erating characteristics, and 2) failure descriptions. These are

maintained in a computer data base at INPO. The operating expe-

rience data, for example, are useful for analyzing failure rates,

supporting maintenance activities, determining spare parts lev-

els, designing equipment, and other applications. NPRDS now has
an ' interactive data entry capability to input information direct-

ly through computer terminals.

Technical Reports

The products of INPO's and NSAC's work, its findings, are

published in a series of technical reports and distributed to the

industry and NRC. The two major products are Significant Event

Reports (SERs) and Significant Operating Experience Reports

(SOERs). Basically, an SER is a brief technical description of

an event (similar to an LER), while an SOER is much more compre-

hensive, and contains analyses, conclusions and generic recommen-

dations. Given the evolution of INPO's and NSAC's responsibili-

ties, INPO has the lead in this type of reporting. NSAC plays a

supportive role and is called upon by INPO on a case by case ba-

sis. NSAC will provide-further evaluation capability (usually

involving sophisticated computer codes), when requested. In gen-

eral, NSAC supplies assistance to INPO in the evaluation of major

significant events. This normally involves a plant visit and
,

preparation of an in-depth report.,

.. . . - . . _ . -. , . - - - . _ , . - , .. -
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-: As mentioned previously, -INPO ' draws information: from a vari- 1

Eety of sources. (see Figure 2.4.1) . Existing - reporting 1 systems
~ "

are .used. :INPO learns. of the occurrence of any event - usually

~within 24: hours,3 48 at the latest. INPO' screens about 10,000 in-

puts per-year. The-majority--come via the normal LERs,-which are
'

also transmitted . to: the - NRC. INPO carefully screens allievents
~

- Land . then sclassifies each: as either significant or not signifi- -

;

!
. cant.- INPO claims' that 98% of 'what it looks at !is not signifi-

cant.: A-non-significant event can provide.the basis for an:Oper-

ations & Maintenance Reminder, which usually ,will. take the form -

of an informative note.to participating parties regarding very

specific; details of component performance or maintenance _that'may.

'be of interest.

If the event is significant,-an SER is written. At that

Ltime, . action beyond the initial report is initiated,_whichfis.ul-
- .

timately-headed,.if judged _-applicable,. toward an SOER. This

omeans further' analysis and, finally, recommendations. As men-

tioned before, an SER is_a brief technical description of.an

(event, while the-SOER contains analyses, conclusions and generic
: recommendations.. Typically, INPO_ generates 80-100 SERs and 5-15
SOERsipersyear. ~For example, 87'SERs:and 9 SOERs.containing 107
recommendations were issued.in 1983.- In addition, INPO produces

an. average of one analysis and; evaluation report a year, which
~

involves a detailed on-site field investigation focusing closely

oon "a major event". NSAC will typicallyJassist INPO ~inithis in-

vestigation-and evaluation, as well as provide comments on SERs.
An SER_can be produced within'one week, if urgent.' It normally:

_

takes about 4-1/2 months to get out an SOER.

.Concerning the availability or accessibility. of INPO's tre-- ;
;

ports _ (particularly' SERs and SOERs),. anything having "signifi-
-cance-to-safety"~is released to the NRC, eventually. The NRC has-

1

i
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, ' '
.

not yet received all INPO ^ generated SERs. Prior to release to

p Lthe -utilities or to the NRC, SERs and SOERs are submitted to the

staff of the . utility at. which the' incident occurred to obtain1 a
- - technical review for accuracy. INPO claims this is not' request- .j

ing approval 1as:such. Sometimes, in addition to the utility, a
,

. vendor (orivendors) are involved. Sometimes there are comments

to bS integrated, and this is sometimes difficult. INPO stated:
J

' that only comments and not concurrence is needed before the ' re-"

.

pori can 'be released to' member organizations. However, concur-
1

h rence 'by the af fected utility or vendor (s) is needed before
,c

U release to the NRC. This process can cause some reports to be

| - delayed before. release, but it is not viewed by INPO as overly .

'res trictive.~
"

i-
i '

h . Normally, plant-specific evaluation reports are not sent to
t

{ the NRC. As a general rule, INPO will not release to the NRC

thosecthings of non-safety significance that the utilities them-'
,

- selves wouldn't release.: However, if the information is deemed

tofhave significance'to safety, it will release it'(after utilitys

i' approval).-

ii
Inputs'to INPO's Nuclear Network"are not available to the''

'

- NRC or to members of the public. Further, INPO technical reports
~

'

(e.g., SERs, SOERsnand.0&MRs) are available to the industry, and-
b generally available to the NRC, but' are not available to the

- public. INPO maintains that its reports are proprietary-and-willi

send the information to the NRC only if the documents are -not

released publicly.

o

'2.4.3 Incident Investigation and Analysis of-Significant Events

i '
INPO maintains-what it refers to as an Emergency Response

Center.(ERC). .The function of the INPO ERC is similar to that of
'

j' - the NRC Incident. Response Center (IRC). In the INPO-agreement,

<

i,
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which it has with each utility, is the understanding that the

utility will . alert INPO for any event which requires notification

to the-NRC IRC. While the INPO ERC is not manned 24 hours a day,

around-the-clock duty officers are assigned who respond immedi-

ately to the ERC upon notification. During any significant

incident at a power plant, the.ERC staff will then be assembled

quickly to follow the accident. The ERC also serves as the focal

point' for the rapid dissemination of incident-related information

to the whole nuclear industry via INPO's' communications system

(i.e., Nuclear Network).

During and immediately af ter a significant event, INPO and
NSAC follow a self-imposed rule and do not visit the plant. They

attempt to keep out of the way of the NRC. They will wait a

while (sometimes 3-4 weeks) before visiting the plant. By then

they usually have received the NRC reports.

IN1R3 would like to get in to an incident scene much earlier
than it now does (e.g., within 24 hours). They say that the' sit-

uation'needs to be " frozen". Specifically, the operators should

not leave until they have been debrlefed fully. Otherwise, if

much time elapses before plant staff can be interviewed, " myths"'
will have been established about what happened, making it much

more difficult to get the true picture. INPO has direct access

to the utility personnel, and strives to maintain good rela-

tions. It claims that its people are not in an adversarial

i
relationship with them, as the NRC staf f is.

To produce an SOER, at least one plant visit and further
analysis are involved. It is in this significant event area that

! NSAC has its most important interface with INPO. NSAC provides

further analysis of unusual plant events, selected by INPO. It

also participates in field investigations and in-depth evalua-
tions of major plant events.

}

1

4
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Examples of such events are:
.

4

Crystal River Unit 3, where NSAC provided a RETRAN.

analysis; and,

Ginna plant steam generator tube rupture where NSAC par-.-

;. ticipated with INPO in a thorough review of.this highly
{ ' publicized incident. Two SOERs were written, which con-
'

.tained 25 follow-on items..

i

These end products, the SOERs, are complete with recommenda-

tions and specific guidelines for the plants to implement the

recommendations. These. recommendations form the basis for an.

evaluation and inspection by INPO of individual plants.

- Operating plants are evaluated using published ~ performance
a

objectives and criteria, which are developed and further changed

through time with industry input. One of the major ingredients'

in these evaluations are the recommendations produced by the1SOER

effort. INPO conducts about 50 evaluations / year. Each plant has;

j a " scorecard" given it by the inspection team. If a plant is not
f

.doing. well in implementing the recommendations, follow-up teams
,

'are dispatched to remind the operator of his obligations. In the.

end, if the plant does not make improvements, its'INPO approval

. can be suspended, meaning an economic penalty to the utility (see

Section 2.4.1).

2.5 Non-Operational'NPP and Other NRC-Licensed Facility-Events
&

Whereas Section 2.1 of this chapter addressed the NRC prac-
'

tice in incident response for licensed nuclear power plants, this

section will briefly focus on the role of the NRC in the response
'

4 to the' uncontrolled release of or exposure from non-reactor by-

product, source, or special nuclear material and security

issues. The objective of this.section'is not to present the full.

details of the applicable NRC procedures, but instead to intro-
'

I duce the reader to the typical responses of the organization to

unusual even'ts.-

:
ie 4

$
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In: addition to the responsibilities.in the area of power re-

actor safety which is the principal subject for this study, the j
~

-NRC has; jurisdiction over power reactor security and licensed-
|

nuclear _ material. - This _ includes the processing, transportation, |

' handling, storage,'and disposal of licensed nuclear material in'

-fuel cycle. facilities, non-DOE:research-reactors, industrial

radiography, and. nuclear byproduct medicine.. TheLNRC~ staff, spe-

cifically.. the Of fice of Nuclear Material Safety and Safeguards,

regulates. the industry to protect the public's health and safety ,

and to assure the' national security. The latter is accompl'ished

-through the regulation of strategic quantities of special: nuclear-
~

- material- that- fall under 10 CFR Parts 70 and '73'. As can be seen,

investigation and determination of probable'causes in these areas

could play a' major role on the control of both individual and'

societal risk.. This is illustrated by AEOD's semi-annual report

for~ January-June 1984 in which over 1000~ events of " medical mis-

administration" are reported'to have occurred since late 1980.=

Approximately 500-radiation exposure events per year are re-

ported, which include overexposure from industrial accidents and

. medical' misadministration. Depending . on the : exposure level and
the number of individuals affected, the' total accumula'ted d

individual or = societal risk could' be substantial. The following

paragraphs describe the authors'-interpretation of how an inves-

-tigation' takes place.

The Headquarters responsibility for managing and coordin-

ating an incident involving nuclear materials that falls below -

-the1 threshold of NRC Manual Chapter-0502: rests with the Office of-

Nuclear Material Safety and Safeguards (NMSS). NMSS provides the

necessary guidance :and technical' support and coordinates the' NRC.~

response. Af ter the initial report of the incident which most'

of ten originates with the Regions or Inspection and Enforcement
-

1(I&E), NMSS=becomes~the point of contact and processes further
i

t
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information within the NRC. NMSS also maintains the records of,

-the NRC response and provides periodic updates for other of fices
,

( and the Executive. Director of Operations (EDO). I&E is.responsi-

h ble for transmitting to NMSS initial reports of incidents

f. received through the NRC Operations Center. The Regions report
I those which are received through their responsible areas and
i[ .which they decide are of a significance warranting notification.

,
.

;- .I&E'.then cooperates with NMSS on the investigation. In some
.

I . cases.NMSS has delegated some of its response authority to the
'

appropriate region. These. levels of responsibility are in part

i- described in " Modified Interim ~ Plan for NRC Response to Mater'ials ,

I Contamination Incidents," a note to B. Grimes-from R. Page dated.
"

September 20, 1984, and the NRC Manual Chapter 0212. Additional
i' Jinformation contained in this' paragraph was obtained through
5

^

personal-interviews with' cognizant NRC representatives.

In those cases in which attempted thef t, sabotage, or.

.- tampering are suspected, or in transportation accidents, NMSS

! coordinates with other appropriate Federal agencies, the Federal

. Bureau of Investigation (FBI), or-the Department of Transporta-

E ~ -tion (DOT). If the FBI becomes involved, : NMSS ' investigation.is

limited to the review of the apparent failure of the safeguards,

; system. If the incident has international ramifications, then

the Office of' International Programs-(IP) is designated to lead

.thh NRC investigation.
i-

U The first judgment as to an event's severity is performed by. [
the Region or Headquarters that first. receives the reports. In.

addition, all threats are reviewed by the Information Assessment

Team (IAT), which includes representatives from all NRC program

[ . offices, to determine the need to initiate the Incident Response

Center.),

,

ai

~

1
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NMSS staff members in all three divisions, Safeguard, Fuel

Cycle and Material Safety, and Waste Management, review licensee
operational event data in accordance with prescribed procedures
in order to identify problems, significant trends, and patterns.

However, according to interviews with the NRC staff, its efforts

are concentrated on physical security issues and not on all

classes of non-power plant events. Staff interviewees felt .that

this is the area of highest potential societal risk. It should,

however, be noted that this conclusion was apparently not based

on a comparative individual risk analysis. NMSS also maintains a

Safeguards Event List (SSEL) that provides summaries of related
nuclear materials or facilities events. The total number of

safeguard events recorded for the period of January 1980 to

December 1983 was 420. These are sub-divided into nine
categories:

Number of Events
Categories in Above Time Frame

Bomb threats 191.

Intrusions 19.

Missing and/or allegedly stolen material 74.

1Transportation related events 27.

Vandalism 35-

Arson 10.

Firearms-related events 22.

Sabotage 0.

Miscellaneous 68.

10f the 27. transportation related events, 26 have also been ac-
counted for under other topic areas.
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For a statistical ~ analysis of all reported events from 1976

L through 1983, reference Appendix A of NUREG/0525, Rev. 9, " Safe-
guards, Summary Event List." If a safeguards event on the SSEL

is considered to meet the definition of an abnormal occurrence,

reference NRC Manual Chapter 0212, it is also reported under the

abnormal occurrence procedures.
.

The Office for - Analysis and Evaluation of Operational Data

(AEOD) uses its non-reactor assessment staff to also review, ana-

lyze, and evaluate data from licensed nuclear fuels and radioac-

tive materials facilities. The NMSS staff also independently

reviews, analyzes, and evaluates licensee operational data and

provides support to the AEOD activity as needed (see NRC Manual-

Chapter.0515,.Sectior. 037).

< ,

Jus noted earlier, this report has concentrated by definition

on the power reactor operational-safety issue, and how the inves-

tigation of an event could be optimized. This, however, should
;

not be interpreted as placing less importance on the . investiga-

tion of non-operational and non-power reactor events since a.com-;

-parative risk review was outside of the study's scope. Conclu-

sions concerning investigation of - power reactor events can, in

general, apply also .to the other cases within the NRC responsi-

bility.

2.6 Examples of Significant Event Investigations

2.6.1 Introduction

| 'While approximately 2-3 thousand licensee events are report-

ed .each year, most of these events. have only minor significance

| and require minimal NRC evaluation. However, each year approxi-

| mately-10-20 events, of which about 8 events are from nuclear
! ~

power plants, are . reported to . Congress as Abnormal Occurrences.

i
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In order to further describe the NRC incident investigation

procedures and practices, the NRC investigations of several re-

cent events which were subsequently described as Abnormal

occurrences are summarized in this section. The events described

include; 1) the nuclear accident at Three Mile Island, 2) the

failure of the automatic trip system at Salem-1, 3) the improper

control rod manipulation at Quad Cities-1, 4) the failure of the

control rods to fully insert during a scram at Brown's Ferry-3,

5) the uncontrolled leakage outside of primary containment at

Hatch-2, and 6) the overexposure of workers' hands at Nuclear

Metals, Inc. The selected events include a wide range in sever-

ity (from TMI to the exposure of workers' hands) and' span the

period since TMI. These events were all reported to Congress as

Abnormal Occurrences and involve investigations by the Offices of

AEOD, I&E, NMSS and/or NRR.

2.6.2 Nuclear Accident at Three Mile Island

Background

At about 4:00 a.m. on March 28, 1979, a failure of the con-

densate polishers resulted in the loss of a condensate pump, and

the tripping of the secondary feedwater pumps and turbine of Unit
2 of the Three Mile Island Nuclear Power Station (TMI-2). With

the loss of the main feedwater pumps, the auxiliary feedwater

pumps started but sere unable to provide the required steam gen-
erator flow beca.ae a number of manual valves, which were inad-

vertently left closed, blocked the flow path. With the loss of

heat sink, the primary system pressure increased rapidly and re-

sulted in a reactor trip, and the opening of the pressurizer

power-operated relief valve. System pressure subsequently de-

creased to the point where the relief valve should have closed,

while in fact, it remained opened. The primary system pressure

continued to decrease and resulted in the actuation of the High

t

!

_.
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Pressure Injection (HPI) pumps. The continued drop in primary

system pressure resulted in steam voids in the primary system and,

prevented the pressurizer water level from providing an accurate <

indication of the primary coolant inventory. Misinterpreting the

i' - condition of the plant, the operators turned of f one of the HPI

pumps and throttled back the other.

The pressurizer relief valve remained opened for two and a
.

| half hours releasing approximately 30,000 gallons of primary

coolant onto the containment floor, and allowing radioactive

krypton, iodine and xenon to escape to the environment.

At one hour and fif teen minutes into the transient the pri-

mary coolant pumps on one steam generator loop were manually
4

tripped, apparently to prevent cavitation and resultant pump

damage. The other two pumps were tripped 25 minutes later, leav-

ing the reactor without forced convection and a heat sink. Reac-

tor core cooling was restored at about 8:00 p.m..on March 28, by
" ^ actuation of. a Loop-A primary coolant pump, using the Loop-A

steam generator as a heat sink.
4

Despite the fact that the accident was contained and the ra-'

dioactivity released appears to have had no major consequences,

TMI-2 disrupted the lives of thousands of people in the surround-
,

ing communities and has raised major questions concerning the

future of commercial nuclear power in the U.S.

NRC-Investigation
.

The NRC investigation of the TMI-2 event began almost.imme-

diately. At 7:09 a.m. March 28, 1979, the licensee contacted
,

the NRC Region-I Office and by 8: 15 a.m.. the NRC Incident Re-

sponse Center was activated. At 10:45 a.m. a group of five

- Region-I. inspectors arrived at.the site. The NRC site team *

increased to 29 ~on the next day and to 83 on the following day.
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During ~ the next two weeks the NRC Office of I&E issued a
1

series of bulletins and information notices advising U.S. ~ nuclear ;

- ' power facilities of .the safety implications. of the event and to

request licensees to take specific actions'to ensure the contin--

ued safe operat' ion of their plants. (1-9) At the same time the

LNRC' initiated'a substantial effort to assess the implications of

the TMI-2 accident on the present and future operation of ,commer -

cial nuclear power plants. On April 11, 1979 President Carter-

. established a commission to provide an independent in-depth eval-

untion of the accident and its implications. (10) The NRC re-

ported the TMI-2 accident to Congress as an Abnormal occurrencec

I(79-3) in July' 1979.(11) The major NRC and related investiga-

tions i that focused (at least in part) on.the probable cause(s)

responsible.for the TMI-2 accident are summarized-in the ' follow-

ing~. 2 .

i'

Report of the Bulletins and Orders Task Force1

The Bulletins and Orders Task _ Force (B&OTF) was established
within the' Office of NRR in early.May 1979, to review and direct-

the staff TMI-2 activities associated with I&E Bulletins,
3Commission Orders . and the generic evaluation of feedwater tran-

,

'

sients and small-break LOCA for~ operating plants. The-B&OTP was
composed of approximately 30 technical professionals, organized

2A relatively complete list of TMI-2. documents (through July
1979) has been compiled by the NRC'in Reference 12.

3The NRC-Commission issued orders in early May 1979, to licensees
of. operating B&W plants, to shut down these plants until certain
actions could be completed. These actions included: 1) improving
'the reliability of the auxiliary feedwater system, 2) installing

.

'

a reactor trip on the secondary system, 3) analysis of.tran-
sients.and small reactor coolant-system breaks, 4) updating
operator training, and 5) analyzing control system reliability.
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a

L

I into an analysis group, a projects group and a systems group. The

B&OTF reviewed the licensee response to the NRC Bulletins and

- Commission Orders and concluded that the actions taken by the- li-
,

censees provided added assurance for the protection of the health

and safety- of the public. The basis of the generic assessment of

th'e small break LOCA and feedwater transient was provided in a
series of NRC staff evaluations.(13-17) The report also defined
, specific actions under which continued plant operation is accept-

able.(18)
(

Report of the Special Review Group '*

The Office of Inspection and Enforcement established the

i Special Review Group (SRG) July 12, 1979 to review the lessons
!learned from the Three Mile Island Accident, with respect to the

I&E role in preventing and responding to accidents. The members
of the group were selected principally from the regional of-

fices. The SRG reviewed the details of the event and the I&E In-
i spection and Emergency Response Programs, and identified several

causes contributing to the event. The causes included system de-

sign, designation of safety related equipment, licensee adminis-

trative controls and technical competence, and deficiencies in
|

the I&E inspection program. The SRG made recommendations con-
cerning regulatory policy matters, I&E inspection policy, I&E

organizational structure and the qualifications of inspection

personnel.(19) This pointed out the need for reviews of NRC

. actions in the regulatory framework.
,

f

TMI-2 Lessons Learned Task Force

'The Office of Nuclear Reactor Regulation established the

Lessons Learned Task Force (LLTF) in May 1979 to identify and

evaluate safety concerns resulting from TMI-2. The LLTF consid-
ered the areas of plant design, analysis and operations, and

.

l

.

f-
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issued short-term recommendations in a report (NUREG-0578) issued
in July 1979.(20) The short-term recommendations included the
testing of safety relief valves, improved auxiliary feedwater

systems, plant instrumentation, additional transient analysis,

and improved emergency procedures. All nuclear power plants in

operation or under construction were affected to varying degrees.
The implementation of the short-term LLTF recommendations to-

gether with the requirements of the B&OTF were intended to

address the TMI-2 related safety concerns for nuclear power plant

operation in the near future.

The Lessons Learned Task Force completed its evaluation of

TMI-2 related safety concerns in October 1979. In contrast to

the short-term LLTF recommendations, the final report addressed

concerns of a.more fundamental policy nature.(21) The task

force considered nuclear power plant design, operation and regu-
lation. The principal deficiency identified by the task force

was the failure by all levels and segments of the technology to

recognize the fundamental role of the human element in both the

prevention and response to accidents. With respect to NRC safety
policy, the LLTF noted the absence of an articulate and widely
recognized national nuclear safety policy which couples the vari-

ous licensing requirements. The LLTF made specific recommenda-

tions for the NRC, vendors and licensees. The NRC recommenda-
tions included 1) the establishing of a NRC/ utility program to

evaluate operating experience", 2) the development and defini-
tion of nuclear power plant safety goals, 3) the establishing of

a NRR emergency response team to support the NRC Incident Re-

sponse Center, and 4) the revision of the procedures for NRC

licensing reviews.
i

|

1

"The report noted that an Of fice of AEOD was presently being
established to provide agency-wide coordination and overview of
all NRC operational data analysis-related activities.

!

|
.

1
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Investigation Into the Three Mile Island Accident by the

Office of Inspection and Enforcement

The NRC Office of I&E investigation was conducted by an op-
erational and radiological (14 member) team under the direction

of the Region-I Deputy Director, during the period from March 28

to July 31, 1979. The purpose of the investigation was 1) to

establish the facts concerning the TMI-2 event, and 2) to evalu-

ate the performance of the licensee. The Investigation Report

(NUREG-0600) provides a detailed recounting of the significant

operational and radiological events that transpired during the

accident.(22) The investigation resulted in the identification

of inadequacies in six major areas that were contributing causes:

1) equipment performance, 2) transient and accident analysis,
3) operator training and performance, 4) equipment and system
design, 5) information flow during the early hours of the event,

and 6) emergenc'/ planning. The investigation concluded that the

serious consequences of the accident could have been prevented in
spite of these inadequacies, if the system and procedures were

allowed to function as designed; for example, had the operators

not 1 hut down the HPI pumps. The investigation team identified

36 items of potential licensee noncompliance.

Staff Report on the Generic Assessment

On April 2, 1979 the Office of NRR established a task group
to perform a generic assessment of feedwater transients in B&W

plants, in order to make an immediate determination of the mea-

sures that would be required to prevent a recurrence of the TMI-2

event. Based on a detailed review of the plant design, operation

and licensing basis the task group concluded that design improve-

ments and other actions would be required before plant operation

__ . _ _ _ - _ - .
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could resume.8 The task group recommendations, documented in a-
report (NUREG-0560) issued in May 1979, . included: 1) development. i

of an improved NRC system for evaluating operating data, 2) eval-

untion of B&W-plant design features with respect to interactions

JLn coping with - transients, 3) improving means for detecting a
stuck-open relief valve, 4) improving operator training and emer-

gency. procedures, 5) evaluation of very small reactor coolant
system breaks, and 6) analysis of plant interactions resulting
from system failures and operator actions during transients and
accidents.(23)

Rogovin Inquiry

In mid-June 1979 the Nuclear Regulatory Commission contract-
ed with the law firm of Rogovin, Stern & Huge to conduct an

inquiry.into the.TMI-2 accident, to assess the actions of the
,

-licensee and the NRC and to identify deficiencies in the system.

The Special Inquiry Group consisted of NRC staff members,
lawyers, and technical consultants. Input was also provided by -

outside-organizations such as the national laboratories, engi-
neering firms and the National Academy of Public Administration.
A significant effort was made in the selection of the inquiry
staff and in the use of outside consultants, to eliminate any

conflicts of interest and to ensure the independence of the

investigation.

The conclusions and recommendations of the Special Inquiry

Group were published in January 1980.(24) The major conclusion

of this investigation was .that the principal deficiencies of the

,

5The actions specified in the Commission shutdown orders were,
in_part, a result of the generic task group evaluation.

u . . _ _ _ _ __ _
._
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nuclear power industry are not hardware problems but are manage-

ment problems in both-the industry and in the NRC. The recomm'en-
dations included: 1) a shift in NRC emphasis from design review

to the. monitoring of operating reactors, 2) the strengthening.of

the on-site technical- capabilities and utility management, 3) a

completely overhauled licensing system, 4) application of quanti-

tative risk assessment methods, and 5) improvements in evacuation

criteria and planning for existing reactors and remote siting for

new reactors.

Kemeny Commission

The President's Commission was established to conduct a com-

prehensive study and investigation of the TMI-2 accident. The

Commission, together with its staff and the help of consultants,

examined the sequence of events in detail, analyzed the radiation

releases, examined the role of the utility and its suppliers, and

reviewed the emergency plans and media coverage.(10) The in-

vestigation concluded that the root-cause was people-oriented-

rather than deficiencies in plant design or equipment. The Com--
mission also concluded that: 1) the training of the TMI-2 opera-

tors was deficient, 2) the environmental releases will have a

negligible effect on the physical-health of the public, and 3)

the licensee had not given sufficient attention'to management
,

qualification and attitudes required for operating a nuclear-

power plant.

The Commission reviewed in detail the NRC organization, role

in licensing and performance. The inadequacies identified in-

cluded:- 1) a preoccupation with regulations rather than with

safety, 2)'an inappropriately sharp distinction between safety-
related and non safety-related equipment, 3) the licensing of

plants with unresolved safety issues remaining, 4) the lack of a
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systematic method for evaluating operating plant data, and 5) a

highly compartmentalized organization with insufficient communi-

cation between the various offices.

2.6.3 Failure of Automatic Reactor Trip System (Salem-1)

Background

On February 22, 1983 the Salem Unit-1 reactor control rods

failed to insert upon receipt of an automatic reactor protection

system (RPS) signal resulting from low steam generator level. At

the same time, however, the operator, realizing the steam genera-

tor level was too low, initiated a manual scram which resulted in

the insertion of the control rods and a successful plant shut-

down. Not realizing that an automatic trip signal had been ini-

tiated, the operators were unaware the automatic scram system had

failed and the first anticipated transient without scram (ATWS)

in a licensed U.S. PWR went unnoticed.

Again on February 25, while at 12% power, a low-low steam

generator water level at Salem-1 initiated a reactor trip signal.

Upon receipt of the trip signal the RPS failed to insert the con-

trol rods and shut down the reactor. About 25 seconds later the

operators initiated a manual scram which resulted in the inser-

tion of all control rods and a successful reactor shutdown.

These events at Salem-1 are of major safety significance

since the required automatic reactor scram system operability was

lost, leaving only the operator to control the reactor during

plant transients. This scram system operability is required to |

safely protect the reactor from anticipated reactor transients

and is assumed in the plant safety analysis.
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The. failure of the Salem-1 automatic scram signal to result

in the insertion of the control rods has been traced to the fail-

ure of the reactor trip breaker (Westinghouse (W) model DB-50 )

under-voltage (UV) attachment to open upon receipt of the trip

signal. The failure of the breakers to open is believed to be

due to a combination of the following: 1) wear, 2) lack of lubri-

cation, 3) improper maintenance, 4) more frequent operation than

intended by design, 5) dust and dirt, and 6) nicking of the latch

surf aces from repeated breaker operation.

Aside from the technical issues, the Salem reactor trip sys-

tem failure event has major significance with respect to NRC

event investigations. Both the licensee and NRC investigations-

failed to - identify the February 22, 1983 ATWS event. In addi-

tion, while immediately following the February 25, 1983 ATWS

event a' failed trip breaker was.sent to Westinghouse for examina-
'

tion and testing, the initial NRC tests were performed on a trip

breaker that had actually not failed. The manner in which the

testing of the trip breakers was carried out suggests that a

substantial degree of overlap and interference may have existed

between the various event investigations. The treatment of the

failed UV trip attachments also underlines the need for

" freezing" (to the extent possible) the plant equipment and data.

after a significant event. In this instance the NRC, vendor-and

licensee investigation procedures failed to insure a well coor-

dinated and efficient investigation of the event.

NRC Investigation

The NRC began a follow-up inspection of the February 22

Salem-1 reactor trip on February 23, 1983.(25) This included a
' review of the licensee internal event report and of available

| plant data and recordings. The licensee internal report stated

| (incorrectly) that the reactor had tripped automatically before

- .- , , - - -. , ,,- - - -. -. . -
. -.-
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the manual trip was initiated. During a subsequent NRC meeting ]
with the Assistant Plant Manager on February 26, 1983 it became

evident, after review of the sequence-of-events computer print-

out, that the - February 22 Salem-1 scram was a result of the man-

ual trip and that the automatic scram system had again failed to

function.

In response to the initial findings the NRC Office of In-

spection and Enforcement issued I&E Bulletin 83-01 dated February

25, 1983(26). The bulletin informed all U.S. nuclear power

facilities - of the details of the Salem-1 event and required PWRs

with Westinghouse DB-50 breakers to 1) test the Westinghouse

breakers, 2) assure that maintenance is consistent with the rec-

ommended Westinghouse programs, 3) notify licensed operatora of

the Salem-1 events, 4) review with the operators the procedures

to follow in the event of trip system f ailures, and 5) report the

results to the NRC.

Although not required by I&E Bulletin 83-01, in early March,

1983 Southern California Edison tested the General Electric AK-2

under-voltage trip attachments of the Combustion Engineering San

Onofre Units 2 and 3. As a result of four UV trip attachment

failures during these tests and previous failures at these units
6during 1982 , the NRC issued I&E Bulletin 83-04 on March 1,

1983(27) to all licensed PWR Facilities, except those with
Westinghouse DB-50 breakers. This bulletin described the San

Onofre and related f ailures and required 1) actions similar to

Bulletin 83-01, 2) licensees to inform the NRC of all previous

RPS breaker malfunctions not previously reported, and 3) licen-

sees to verify that - the testing, procurement and maintenance

;

6Some of these early failures were initially not reported as a
result of personnel error but were subsequently reported in LER
82-176/IT-0 on 4/12/83.(34)
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treat the RPS breakers and UV attachments as safety-related

equipment. The NRC closely monitored the response to Bulletins

83-01 and 83-04 and the corrective actions taken by the licensees

to assure that the plants could continue to operate safely.

On April 1, 1983 the NRC issued I&E Information Notice

83-18(28) informing nuclear power reactor facilities of the
results of the testing required by I&E Bulletins 83-01 and 83-04,

and of the various safety aspects of the breaker failures and the

Salem-1 event in general. The NRC staff also conducted meetings

with the individual reactor vendors and the Institute for Nuclear

Power Operations (INPO) on the implications of the Salem-1

events.(29)

On February 28, 1983 the NRC Executive Director of Opera-

tions (EDO) directed that 1) the NRC Region-I develop a fact-

finding report of the Salem-1 events, and 2) an interoffice task

force be formed to investigate the generic implications of the

Salem-1 events. The NRC Region-I Task Force conducted a fact--

finding and data collection review of management and administra-

tive controls which should have insured proper operation of the

reactor trip breakers. The fact-finding task force was unable :e

identify any new significant information relating to the cause c.t

the breaker failures. The results of the task force investiga-

tion were documented in a report (NUREG-0977) issued in March

1983.(30)

In support of the NRC generic interoffice investigation,

Franklin Research Center (FRC) was requested to determine the

possible and probable failure modes of the Westinghouse-DB break-

er under-voltage trip attachments. FRC concluded that the most

probable failure mechanisms are due to wear aggravated by lack of

maintenance.(31)

.

, , - , - ., - - . . . . - - -- . . - . - . . - - . . - . . . . - _ , . _ , . - - . , . - . - , . . . - - - - - . .-
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:

Westinghouse conducted an independent testing and evaluation |

program (32) to identify the under voltage trip attachment fail-' j

ure mechaniem, and concluded that the probable malfunctions in-

clude: 1) frictional area anomalies, 2) dirt / contamination, 3)

bent or deformed parts, and/or 4) misadjustment.

Both the NRC's consultant (FRC) and the licensee performed

-measurements of the circuit breaker trip-force requirements. FRC

measurements performed on March 17, 1983 indicated that the ex-

pected Westinghouse 31-oz maximum trip-bar lift-force requirement
was exceeded by one of the six breakers tested.(29)

On March 24 and 25, 1983, the licensee performed independent

measurements on four Salem circuit breakers to determine (1) the
circuit breaker trip bar lif t force requirements and (2). the

under-voltage trip attachment output forces. These tests indi-

cated that the trip-bar static lif t-force for three of the four

breakers tested exceeded the expected Westinghouse 31-oz maxi-
mum. However, for all breakers measured, the UV trip attachment

output impulse forces exceeded the trip bar impulse lif t
forces.(31)

The manner in which the testing of the Salem-1 under voltage

trip attachments (UVTAs) was carried out suggests that a signifi-
cant degree of overlap and interference existed between the vari-
ous investigations. Immediately following the February 25, 1984
ATWS event, the four Salem-1 reactor trip circuit breakers (reac-

tor trip breaker (train A and B] and bypass breaker (train A and
B]) and under voltage attachments were removed by the licensee
and brought to the electrical maintenance area.(31) During

this period immediately following the February 25 ATWS event, the
failed (B-Train) UVTA was lubrica,ted(31,32) and the failed
(A-Train) UVTA was disassembled and damaged.(31) The two

failed Salem-1 under-voltage trip attachments (reactor trip

.
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breaker attachments A and B) were subsequently provided by the
licensee to Westinghouse (the B-Train UVTA on February 28, 1983

7and the A-Train on March 2, 1983) for testing and evaluation ;

as a result, the failed Salem-1 UVTAs were unavailable to

Franklin Research(29,31) and the initial NRC/FRC tests were
performed on an unfailed Salem-2 UVTA.(31) At the time, NRC

was, in fact, unaware that it had the " wrong" breaker. After

Westinghouse had completed its testing and evaluation of the

failed UVTAs, they were sent (disassembled) to FRC on April 15,
1984 for testing.(29) '

It is also important to note that in this case the lubrica-

tion and damaging of the failed UVTAs af ter the event, and

apparent confusion as to which breakers had failed, made it un-

necessarily difficult to identify the actual failure mechanism

cnd establish the root cause of the Salem-1 break failures.(29)
This again underlines the importance of " freezing" (to the extent

possible) the plant equipment and data af ter a significant event.

.

The interoffice task force considered licensee management,
reactor trip system design and performance, and ATWS events and

rulemaking in determining the generic implications of the two

Salem-1 ATWS events. The generic implications were described in

the task force report (NUREG-1000, Volume 1) issued in April

1983.(29) The report concluded that causes contributing to the

events were licensee management control and reactor trip system
reliability. It further recommended that the proposed NRC ATWS

rule be amended to require that W plants include a diverse scram

cystem.

.

7 See References 29 and 31.

,
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Based on the conclusions of the Salem-1 Generic Implications

Task Force (NUREG-1000, Volume-1), and comments and recommenda-
tions of the Committee to Review Generic Requirements (CRGR), the

NRC Program Offices and the Commission, the'NRC staff has devel- |

oped (NUREG-1000, Volume-2) intermediate term actions to be taken
by 1) the licensees and applicants, and 2) the NRC staff.(33)
The required licensee actions include: 1) post-trip review, 2)
equipment classification and vendor interface, 3) post mainten-
ance testing, and 4) trip-system reliability improvements.
Recommendations for NRC improvements cover the following areast
1) NRC oversight of licensee management, 2) NRC role in restart
decisions, 3) NRC vendor inspections, 4) NRC I&E Bulletin
follow-up, and 5) NRC codification of good operating practices.

In late March 1983, the Office of Analysis and Evaluation of

Operating Data (AEOD) conducted a study to review and evaluate
the Salem-1 ATWS events and to consider whether a trends and pat-
terns analysis of previously reported trip breaker failure data
would have identified a significant potential for an ATWS at

Salem-1. The AEOD study report (AEOD/P301) issued in July 1983
concluded that because of the nature of the failure data, a

trends and patterns analysis would most likely not have identi-
fled a significant ATWS potential.(34)

The Salem-1 automatic reactor trip system failure was re-

ported to Congress as an Abnormal Occurrence (83-3) in September
1983.(35)

.

i

6
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2.6.4 Improper Control Rod Manipulation at Quad Cities-1
,

Background !

On March'10, 1983 Quad Cities Unit-1 was being shut down for

a weekly maintenance outage. During the day shif t on March 10,

the plant nuclear engineer requested that the Rod Worth Minimizer
-

(RWM) lue bypassed,. so that a new shutdown control rod sequence
could be loaded into the RWM computer. The RWM provides a backup

to procedural controls, to limit control rod reactivity insertion

and the consequences of the design basis control rod drop acci-

dent during startup and low power (<30% of rated power) opera-

tion. The RWM blocks rod movements which result in control rod
patterns that differ from predetermined allowed (low rod worth)

l patterns. Af ter the new shutdown pattern was loaded, the RWM was

left in a bypassed condition.

,

Prior to the commencement of Unit-1 shutdown, an additional i

reactor operator was requested to assist with the control rod in-

sertion. At approximately 8:00 p.m. the tan) reactor operators,

misinterpreting the approved control rod sequence procedure,

began to insert the control rods and by 10:15 p.m., 33 control

rods had been improperly inserted. At this time, contrary.to

operating procedures which require that recirculation pump speed

be. reduced manually at set intervals during control rod inser-

tion, the recirculation pumps automatically.ran back,to minimum

pump speed reducing power to S 20%.

At about 11:10 p.m. the RWM was returned to service. Be-

cause of the large number of out-of-sequence control rods, no

| error messages were displayed; however, the RWM would not allow
1

any additional rod motion. Af ter failing to clear the rod block,,

i

;

,

l

!

.
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the' operators (after discussion with the shift supervisor) de- ;

clared the system inoperable and bypassed the RWM. Ten addition- ;

al rods were improperly inserted before the reactor was manually

scrammed (at 9% power) as part of the normal shutdown procedures.

These' events.are of major safety significance in that the

RWM and control rod sequence are intended to mitigate the conse-

quences of the design basis reactivity insertion event, and im-

. proper use of these features could lead to fuel damage.

! NRC Investigation

!

The NRC investigation lof the Quad Cities-1 improper control

rod -manipulation event began on March 11, with an unannounced
,

special -safety inspection by the Region-III Resident Inspec-

tor.(36) The inspection continued until March 29, 1983 and
identified failures of the licensee to follow control rod se-

quence and reactor shutdown procedures, to follow administrative-
I procedures, and to maintain accurate records. . The NRC also.found

that plant personnel did not perform at the level expected during

normal operational events. The licensee issued a Licensee Event'
Report on March 24, 1983.(37) The NRC issued an I&E Informa-
. tion Notice (No. 83-75) on November 3, 1983 describing the Quad

Cities-1~ event and a related event at Hatch-2.(38) The event

was reported to Congress as an Abnormal Occurrence-(83-07) by the
-NRC in April 1984.(39)

,

2.6.5 Failure of Control Rods to Insert Fully During a Scram

Background (Browns Ferry-3)

On June 28, 1980, while Browns Ferry Unit-3 (BF-3) was being

shut down to allow repairs to the feedwater system, a manual

i

,

_.
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scram from % 35% power failed to insert 76 out of the total of

185 control rods. The control rods which failed to insert were

located on one side (the east side) of the reactor. A second

manual scram was in_itiated 6 minutes af ter the first, and ulti-
mately three additional manual scram attempts over a period of 14

minutes were required to completely insert the control rods.

The control rod drives (CRDs) in a BWR are essentially

water-driven hydraulic pistons. During scram, a scram inlet

valve is opened and high pressure water is applied to the bottom

side of the piston, while at the same time, a scram outlet valve

is opened to relieve the water pressure above the piston. Upon

initiation of the scram, the pressure imbalance across the CRD

piston drives the control rod rapidly into the core. The water

discharged from the CRD is collected in one of the two separate

scram discharge volumes (SDVs) located on opposite sides of the

reactor. During normal operation the scram discharge volume is

drained continuously to the Scram Discharge Instrumentation Vol-

ume (SDIV), and is designed to provide the free volume required

by the discharge water during scram. The SDIV instrumentation

monitors water level and provides a scram signal on high level,

to protect from situations where adequate free volume is not

available in the SDV.

The Browns Ferry-3 CRDs are grouped so that the east and

west side drives empty into separate SDVs. Testing, inspections

and analyses subsequent to the BF-3 partial scram have indicated

that at the time of the event the, east side SDV was essentially

full of water and prevented the full insertion of the east side

control rods. Prior to each subsequent manual scram, the reactor

protection system was reset and the SDV was partially drained,

thus allowing additional east side control rod insertion with

each scram. The flooding of the east side SDV is believed to be
,

|

I

|
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due to inadequate drainage into the SDIV as a result of 1) block-
~

age in the line between the SDV and SDIV, and/or 2) inadequate
SDV venting.

.

NRC Investigation

,

Immediately following the BF-3 partial scram the NRC initi-

ated a site investigation with a team of two resident inspectors

and a Region-II core physicist. On July 2, 1980 a headquarters

team with representatives of I&E, AEOD and NRR arrived at the
site to obtain detailed information on the event, the BF-3 scram

system, and results of licensee scram tests. Under the direction

of the Region-II Director, examination of licensee procedures and

records, personnel interviews, and observation and evaluation of
8licensee and vendor tests were carried out. The investigation

included reviews of both the mechanical and electrical systems.

The Inspection Report concluded that the most likely cause of the

event was the accumulation of water in the east side SDV
header.(40) The exact cause of this accumulation was not defi-

,

nitely established. Several apparent SDV design deficiencies
were identified and were referred to I&E headquarters and NRR for

evaluation.

Preliminary I&E notifications were issued on June 30, July 3

and July 14, 1980 informing all NRC offices of the details of the
event.(41,42,43) Region-II confirmed the licensees investiga-
tion plans on June 30, 1980. On July 3, 1980 I&E issued Bulletin

80-17 which required BWR licensees to perform additional testing,
verification and surveillance to assure that conditions similar

.

8 Observation of control rod drive tests conducted by GE in San
Jose were observed by a Region-V Inspector.

_ _ _ _ . _ _ _ _ _ . - - - _.
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to those at BF-3 do not exist at other facilities.(44) Licen-

see corrective action was also required to prevent significant

accumulation of water in the SDV and to enhance mitigation in the

case of a scram failure. After evaluation of as-built SDV piping

configuration drawings and standby liquid control system (SLCS)

administrative procedures, the NRC issued Supplement-1 to I&E

Bulletin 80-17 on July 18, 1980.(45) The supplement requested
additional analysis of the as-built SDV system and revisions to

the SLCS procedures. The NRC held regional follow-up meetings

with licensees in early August to obtain plant specific as-built

configurations of the scram discharge systems (SDSs).

The results of the testing required by I&E Bulletin 80-17

raised questions concerning 1) the adequacy of the SDV venting,

and 2) the integrity of the SDV level switches.9 In response to
these concerns, I&E issued Supplement-2 to Bulletin 80-17(46)
on July 22, 1980, requiring all BWR licensees having BF-3 type

SDSs to provide a vent path continuously open to the building at-

mosphere. On August 22 I&E issued Supplement-3 to Bulletin 80-17

requiring functional. testing of the SDV level switches. On

September 12, 1980 the I&E report documenting the BF-3 followup

inspections of required licensee corrective actions was

issued.(47)

With the Region-II and headquarters teams as site contacts,
'

immediately following the event AEOD initiated an investigation

to determine the event cause and to recommend corrective ac-

tions. .The investigation made use of results of scram system

tests performed by both the licensee and General Electric and

8The SDIV level instrumentation had also been addressed in a
previous I&E Bulletin (80-14).

|
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considered RPS electrical malfunctions, control rod drive fail- |
ures, and the hydraulics of the scram discharge and instrumenta-

tion volumes. The investigation concluded, in an AEOD report |

(AEOD/C001) issued one month af ter the event,(48) that 1) the
loss of, scram capability was due to the presence of water in the

east side scram. discharge header, and 2) mechanisms exist which

can result in the undetected filling of the SDV. It also identi-

fled certain scram events (involving failure of the SDIV vent or

SIV drain to close) which could result in an unisolatable reactor

coolant system blowdown outside of primary containment.

An investigation of the generic issues, raised by the BF-3

partial failure to scram event and related SDS instrumentation

failures at Brunswick and Hatch-2, was performed by the office of

Nuclear Reactor Regulation (NRR). This evaluation included a de-

tailed review of the BWR scram discharge system and SDV design

criteria proposed by the BWR owners group. The results of this

investigation were reported in the Generic Safety Evaluation Re-

port issued in December 1980,(49) and provided the basis for
continued BWR plant operation.

Prompted by the deficiencies identified in the initial AEOD

investigation (AEOC/C001) with respect to scram capability and

reactor coolant boundary and primary containment functions, AEOD

conducted a follow-up study of the SDS passive failures (i.e.,

pipe breaks). The results of this study were published in May

1981 and indicated that in the event of a SDV pipe break during a

reactor scram, the termination of the reactor coolant system

blowdown outside of primary containment would require the closure

of the scram outlet valves. Based on a review of the scram dis-

charge system, it was concluded that the outlet valve and system |

piping design may not be adequate to satisfy the required safety

I
|

|

|

|

|

|
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criteria. To address these concerns the study recommends that 1)

corrective action be determined and implemented (if necessary) to

assure the mechanical integrity of the BWR SDV components, and 2)

a determination be made of the need to include SDV pipe breaks in

the design basis.

As a result of these concerns, BWR licensees were required

to perform a plant-specific safety evaluation. As. guidance in

performing this evaluation, NRR issued NUREG-0803 in August

1981.(50) The report provided the conditions under which 1)

the SDV piping system design is acceptable, and 2) the safety

concerns associated with a postulated SDV pipe failure do not

represent a dominant contribution to the risk of. core melt.

The Browns Ferry-3 partial failure to scram event was re-

ported to Congress as an Abnormal Occurrence (80-6) in November

1980.(51)

2.6.6 Uncontrolled Leakage of Reactor Coolant Outside Primary

Containment (Hatch-2)

Background

On' August 25, 1982, while at rated conditions, Hatch-2 expe-

rienced a reactor scram and a vessel isolation as a result of an

unexpected Main Steam Isolation Valve.(MSIV) closure. The initial

,MSIV closure resulted in a rapid increase in core pressure, void

collapse and a subsequent high neutron flux trip. The steam flow

redistribution to the remaining open main steam lines caused a

high steam flow Group-l vessel isolation. With the reactor ves-

sel isolated, pressure increased rapidly lifting the "D" safety

relief valve (SRV). In order to increase the rate of ' reactor

vessel blowdown, the operators attempted to manually open the_"H" a
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SRV. The "H" SRV failed to open and the operators then manually

actuated the "A" SRV. During this period the Reactor Core Isola- j

tion Cooling (RCIC) and High Pressure Coolant Injection (HPCI)
were used to control reactor water level. !

At 4:49 a.m. the "A" SRV was opened (for the second time) to

reduce reactor pressure and equalize pressure around the closed

MSIVs. A few minutes after SRV actuation, a high drywell pres-

sure scram occurred with all systems responding as designed. It

is now believed that the "A" SRV discharge line vacuum breaker

failed to close during the first actuation and allowed steam to

pass directly into the drywell during the second actuation. As a

result of the high drywell pressure signal, the drywell chillers

were tripped, interrupting normal drywell cooling and eliminating

the normal means for reducing drywell pressure.

Following the initial scram the SDV drain valve failed to

close and allowed hot discharge water to pass from the pressur-

ized reactor coolant system into the building equipment drainage

system. At.5:10 a.m. the RCIC isolated while it was injecting

into the vessel. 'It is now believed that the RCIC isolation was

the result of damage caused by . steam released through a RCIC room

equipment d;ain hub with a missing cover.

In order to terminate the SDV discharge into the equipment

drainage system, the operators closed the scram outlet valves by

first reducing the drywell pressure below the 2.0 psig trip set-

point (by restarting the drywell chillers) and then resetting the

high pressure drywell scram. The scram outlet valves were closed

at approximately 7:40-a.m.

This event is significant in that it resulted in an uncon-

trolled reactor coolant system blowdown outside of primary j
1

|

|
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; containment from hot operating conditions. In addition, while at

no time during the event was there a threat of inadequate core

cooling, the equipment drain system may have channelled the loc-

[ ally harsh environment, created by the high energy discharged

' fluid, . to parts of the reactor building where the environmental,

qualification of safety-related equipment may have been exceeded.,

I
l The Hatch-2 uncontrolled leakage outside of primary contain-

_

j - ment event has special significance with respect to NRC event.in-

vestigations. The event was not initially (fully) disclosed by,-

I the licensee, and not identified by the initial NRC investiga-

tion. Only the NRC Office of AEOD, as a result of some excep-

- tional investigatory work, ultimately identified the event,

approximately eight months after the event had occurred.

!

NRC Investigation
3

The initial licensee (10 CFR 50.72) notification to'the NRC'

. reported the event as non-emergency and only indicated the MSIV'

closure and subsequent reactor trip.(52) The NRC Region-II

daily report made no mention of the RCIC failure, the SDV drain

valve failure, and the Reactor Coolant System (RCS) blow-

down.(53) The event was reported in a Licensee Event. Report
,

but only with respect to the failure of the "H" SRV.(54) In a,

revision to a later LER, issued April 26, 1983, the August 25
' 'H t h 2 event was identified' as the cause of the RCIC. failure onac-

| August 28, 1982 and discussed in some detail.(55)
:

The NRC Office of AEOD began the investigation of the Hatch-
I 2, event a few days af ter the event and contacted the site on

I August 30. Afer reviewing the information available, AEOD tele-

copied a request for additional data to the licensee on September'

9, 1982. The licensee provided the NRC with an event summary -on
f
,

!-

i

4
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about November 1, 1982.(56) However, the summary failed to

mention the uncontrolled RCS blowdown, and the failure of the "H"

SRV and SDV drain valve. In response to a request by AEOD, a

follow-up site meeting was held on April 26, 1983 and essentially

all the details of the event were-disclosed.

The AEOD evaluation of the' Hatch-2 reactor coolant leakage

event was completed in August 1983 and documented in an AEOD

draft report. The final AEOD report-(AEOD/C403) was issued in

May 1984 and concluded that most of the underlying causes of the

event had been addressed in earlier NRC correspondence to the li-

-censee, and had the lessons of previous operating experience been

implemented at Hatch-2, the event-could have been avoided.(57)
Specifically the report notes that: 1) the MSIV failure was the

subject of an I&E Information Notice issued in 1981, 2) the-im-

portance of reactor building equipment drain covers and the need

for adequate administrative controls over these devices were ad-

dressed in an I&E Circular to BWR licensees issued several years

- prior 'to the event ( 58 ) , and 3) the SDV drain valve failure
-

'

:might have been avoided if the-licensee had implemented Technical

Specification changes proposed by the NRC in 1980.(59) (The
Technical Specification changes were, in part, the result of the

BF-3_ partial failure to scram investigation, see : Section 2. 6. 5. )

The report recommended the following NRC actions: 1) the
Office of I&E follow up the circular concerning the placement of

the equipment drain hub covers (7), 2) the Office of NRR assess
the extent to which mitigation systems might be degraded during a

steam line break accident as a result of steam being channelled-

through the . reactor floor drain system, and 3) the Office of I&E

consider issuing an information notice describing the Hatch-2 and

related events.
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The Region-II Resident Inspector followed the licensee's re-

view and follow-up repairs of the equipment failures including:

1) the failed MSIV, 2) the failed SRV, 3) the failed SDV drain

valve, 4) the missing drain cover, and 5) the damaged RCIC

equipment.

The Hatch-2 uncontrolled leakage of the reactor coolant out-

side of primary containment was reported to Congress as an Abnor-

mal Occurrence (83-6) in April 1984.(60)

2.6.7 Overexposure of Radiation Workers' Hands

Background *

Nuclear Metals, Inc. operates a foundry for melting, alloy-'

ing and casting depleted uranium metal. The uranium metal is

placed in graphite crucibles and loaded into a vacuum furnace by

foundry. workers. After the uranium metal is melted and poured

.into castings, foundry workers, using leather gloves, remove the

crucibles from the furnace and clean them for reuse..

The-beta dose rate at the surface of uranium metal is typi-

cally S 230 millirads/hr. However, when uranium is melted ' the

decay products (primarily Th-234 and Pa-234m) are physically sep-

arated and are deposited on the surfaces of the crucibles, fire

brick and inside the furnace. The beta dose rate from these- sep-

arated decay products is substantially higher than that for the

original metal. In addition, these decay products may easily be

transferred to the workers' gloves, for example, during the hand-

ling of the fire brick and crucibles.

In.NovemberE1982, the. licensee's health physics staff found

that the leather gloves worn by the foundry workers were
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routinely contaminated upon completion of a uranium melt. Ini-

tial licensee measurements, made with the gloves turned inside

out, indicated radiation levels as high as 1000 millirems. While

foundry workers were required to wear wrist badges, these were |

|
too far removed to adequately monitor hand exposures.

|
|

|
Subsequent measurements indicated that beta radiation dose i

rates of N 1 rem /hr existed inside the gloves, and that 10-15,

foundry workers received hand exposures of up to 125 rems per

quarter, during both the last quarter of 1982 and the first quar-

ter of 1983. The NRC quarterly limit to extremities is 18.75

rems.
e

NRC Investigation

The NRC investigation of this event was initiated in May

1983, af ter notification by the licensee that a problem involving

hand contamination of foundry workers had been identified. The

NRC Region-I Office responded by conducting on-site inspections

of the licensee's Radiation Safety Programs on May 26-27 and June

8-10, 1983.(61)

During the second inspection on June 9, 1983, NRC inspectors

obtained a contaminated glove from the licensee and made prelim-

inary on-site dose rate measurements. The contaminated glove was

then transferred to the Idaho National Engineering Laboratory

(under contract to the NRC) for a more accurate dose rate mem-
surement and identification of radionuclides. Based on these

more accurate dose rate measurements and interviews with site
personnel, it was concluded that the typical extremity dose was

125 rems per quarter for 10-15 foundry workers. An NRC medical
consultant examined the workers' hands and found no indication of
radiation injury; however, observation is continuing.

i
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1 NRC enforcement. meetings were held at the Region-I Offices

on July 27 and August 2, 1983. An NRC I&E Information Notice,

(No.~83-73) was issued on October 31, 1983 informing licensees of

the details of this event.(62)
.!

On September 1, 1983 the NRC issued a Notice of Violation

and proposed imposition of civil penalties for several licensee

deficiencies including;. weaknesses in the management control of
I the-site radiation program which resulted in inadequate'determin-

ation of the exposure of workers' hands, and inadequate extremity

dosimetry.i

..

| This overexposure event was reported to Congress as an Ab-

I normal Occurrence (83-8) in April 1984.(63)
J

2.6.8 Conclusion,-

Present Event Investigations

[ .The preceding review of selected significant events.provides

.a basis for evaluating NRC' event investigations. While it is

j recognized that' because of limitations of time the list of events -

reviewed is very' limited and that the events were not randomly

; . selected, it is believed that the conclusions made are generally

' applicable to present NRC event investigations. The following -is,

a summary of the way in which NRC investigations of significant

events are conducted.
:

a) The event investigations are carried out by members of

the NRC staff .with a wide range of technical expertise, and rep-
4

resenting all-of the appropriate.NRC offices.
I

b)- In the investigation of the more significant events, NRC

.! interoffice Task Groups are established to accomplish specific

tasks such as fact finding and evaluation of generic issues.

|
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c). The NRC investigations require the full cooperation of

the licenseei and equipment vendors. i
~

d) The more significant event investigations include de- 1

tailed review and evaluation of the facility operations, licens-

ing basis, and resulting generic issues.

e)~ During the investigation, affected licensees-are kept-

completely informed of the details of the event and potential

safety concerns through NRC Office of I&E Information Notices.

'Asisafety issues develop during the investigation, the licensees

are ' informed lar I&E Bulletins and -may be required to respond to

specific safety issues.

f) The event investigation may result in specific recommen-

.dations for changes in facility configuration, and licensee and'

NRC procedures.

g) The NRC event investigation analyses and recommendations

undergo-detailed review by the appropriate NRC offices and review
. committees , the ACRS and NRC Commission.

h) In the case of the- TMI-2 investigation, the NRC con-

tracted with an outside consultant to perform' an independent -

review- of the actions taken by the NRC and the- licensee.

' Event Investigation Improvements

While the NRC investigation of significant events as

' described above satisfies the required regulatory objectives ~, the

following areas have been identified for possible improvement.
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a): . At present there is no organization with the sole re-

sponsibility for performing the investigation of significant

events with' the primary focus of determining probable cause.

Typically, an event.is investigated by the various NRC offices,
,

by the licensee ' and (as required) by the equipment vendors. Each

of _ these -investigations' is performed with a specific objective,

and.while determination of probable cause is an important consid-

eration,.it is the judgment of the Task Force based upon a review

of .NRC investigation reports which tend to emphasize regulatory

concerns that the determination of cause is generally not the

-primary focus of the investigation.10

.b) Both the overlap and interference of the various NRC,

. licensee and equipment vendor investigations (e.g., as in-the

Salem-1 investigation), and also the adversarial nature of the

NRC~ investigations as viewed by the utilities make timely and

accurate data collection and fact finding'and probable cause

determination difficult.

c) .The licensee, being most familiar with the plant equip--

ment design -and _ performance ~, and having firsthand knowledge of-
-theLevent, generally provides the principal -input to the fact

finding. Consequently,_especially in the case of events believed

to be . less significant, the licensee frequently takes the lead in

the investigation of the event.. This~ situation gives rise to a

potential. licensee bias in;the investigation.

d). By either' action or inaction the licensee, the vendor,

and1the-NRC are potential contributors to the cause of an event.

Although no bias ~ has been identified in any of the ;investiga-

tions, _the?possibilityfthat the investigating organization may-

10See, for example', NRC Inspection and Enforcement Manual,
' Inspection Procedure.93702, "Onsite Followup of Events at
Operating Power Reactors," dated August 13, 1984.

.
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itself-have contributed to an accident or event introduces the
potential for an unrecognized investigatory bias.

e) Significant events are not always identified in a timely
manner (see, for example, the Hatch-2 event). The delays in

event identification are due, in part, to the failure of the

licensee and NRC to recognize the significance of the event

and/or of' the licensee to provide a complete and accurate
description.

f) In some instances, the NRC event investigation reports

undergo extensive delays (in- some cases more than a year) as a
result of the failure of the licensee to release data -and the
time consuming nature of interoffice concurrence of the draft
reports (see, for example, the Hatch-2 event) .

g) There is a need to " freeze" (to the extent possible) the

plant equipment and data after a significant event and to ensure
that evidentiary equipment and records are properly identified
for examination and tests (see, for example, the Salem-1

event).ll

h) There is no single comprehensive event report that in-
cludes the event description, fact finding, probable cause deter-
mination and resulting recommendations.

11The NRC Office of I&E has recently issued an Event Followup
Inspection Procedure (I&E Procedure 93702, dated August 13,
1984) in response to the Salem-1 event which requires the in-
spector to assure that the licensee (when possible) (1) pre-

in an undisturbed state the components that misoperatedservesor failed, and (2) informs the NRC before repairing the failed
I

equipment.

|

|
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3.- INSTITUTIONAL ARRANGBMENTS IN NON-NUCLEAR
FEDERAL REGULATORY AGENCIES

The following descriptions are based on information collec-

ted during discussions with officials of various non-nuclear

federal regulatory agencies, the references cited at the end of

each major section, and information developed by International

-Energy Associates, Ltd. (IEAL), under contract to BNL.

3.1- The Federal Aviation-Administration

'The Federal Aviation Administration (FAA) was established by>

the: Federal Aviation Act of 1958 (Public Law 85-726), whose pre-

amble states its purpose to be "to provide for. the regulation and

promotion of civil aviation in'such manner as to best foster its

. development and safety, and to provide'for the safe and efficient

- use of the airspace by both civil and military aircraf t. . ."(1)
- The .F74 therefore has the dual role of promoting and regulating

civil aviation._ In that respect it is much more like the old.

Atomic ' Energy Commission, in the nuclear area',' than - the Nuclear

Regulatory Commission, which has no promotional role.

The FAA-is headed by a single Administrator, who "shall have

-authority and control over all personnel and activities

thereof... [He] shall not submit his decisions for the approval

of,-nor be bound by the decisions or recommendations,of any com-

'mittee,-board, or other organization created b'y Executive
7

I. order."(2) .His promotional role is emphasized again-in'Section
[ :305 of the Act, according to which he is " empowered and directed

to encourage :and foster the development of civil 1 aeronautics and-

|- ; air commerce in'the United States and abroad." As part of this
i=

-promotional role,'he'is authorized "to-undertake or supervise

[ such developmental work and service testing as tends to the crea-

I tion of improved aircraft, aircraft engines, propellers, and

| appliances."(3)-

D .

. . - _ . _ _ . _ . . _ - . . . . . _ , _ . . . . _ . - _ . . . . . . - .. . . . _ . _ _ _ . . _ _ . _ , _ . _ , . , . . _ . . _ . .
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The FAA''is also given very wide regulatory powers. Among

these is the power to regulate "the'use of navigable airspace...

to insure the safety of aircraft and the efficient-utilization of

such airspace."(4) Under this authority the FAA is directed to

" prescribe air traffic rules and regulations governing the flight
=

'

of aircraft |. for the navigation, protection, and identification

of. aircraft... and for ~ the ef ficient utilization of - the navigable

|| air' space, including rules as to safe altitudes of flight'and

rules for - the prevention of collision between' aircraf t. . ."(5)-

.

f, The regulatory authority of the FAA is further spelled out

in Title VI- of the Act, Safety Regulation of Civil Aeronautics.

Under it the Administrator may prescribe minimum standards for.
' the design, . materials, workmanship, construction,' and performance

of-aircraft, rules and regulations and minimum standards for the

inspection, servicing, and overhaul of aircraft,: including the'

equipment - and : facilities used for these activities and the pe--

h riods for ' and manner in which they are carried out, and rules and

regulations. governing the maximum hours or periods-of service'of-*

airmen..'

Title VI also gives the FAA the authority to " certificate"

(or license) airmen, types of aircraft, the production of indi-

j .vidual aircraf t' for which aL type certificate has been . issued to -

assure that it conforms' with the conditions of .the' type certifi--
~

- cate,.the airworthiness of each aircraft;to assure-that it'can'be

L operated safely, and air . carriers.
~

,

The1FAA is also empowered to inspect or examine and certifi-

. cate air _ navigation facilities, civilian flying or repair

k ' schools,-and stations for the repair, maintenance, or. overhaul of.

[ aircraft.:

;

|
-

.

L
i

.
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In addition to its regulatory and promotional activities,

- the FAA is given certain day-to-day operational responsibili-

ties. Chief among these are the operation and maintenance of

navigational aids ("navalds") such as radars, radio and visual

beacons and landing lights, communications systems, and the air

traffic control system for the entire United States. It is also

responsible for disseminating weather information.

Under the Airport and Airway Development Act of 1970 and the

Airport.and Airway Improvement Act of 1982 the FAA is authorized

to disburse funds for the development and improvement of airports

and airways, with the money coming from the Airport and Airway

- Trust Fund established by Congress.

Finally, under Title VII of the Federal Aviation Act of

1958,-as amended, the FAA is empowered to participate in any in-

vestigations conducted by the National Transportation Safety

Board (originally, by the Civil Aeronautics Board) but is enjoin-

ed from participating in the determination of probable cause.

J

The current budget of the FAA is approximately $5 billion,

of which $0.75 billion is disbursed as grants-in-aid for airport

and airway _ improvement and development. The agency employs about

45,000 people, of whom roughly 20,000 are in air traffic control.

References for Section 3.1

1. Federal Aviation Act.of 1958 (Public Law 85-726).
2. Ibid, Sec.301(a).

3. Ibid, Sec.312(b).

4._ Ibid, Sec.307(a).

5. ' Ibid, Sec.307(c). I

l

-. - .. . - ,. .- .-
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3.2 National Transportation Safety Board

|
I3.2.1 Introduction

!

The National Transportation Safety Board (NTSB) was estab-

lished as-an independent agency by the Independent Safety Board

-Act of 1974.(1) The Act gives it.the primary responsibility I

for investigating, or causing to be investigated, all civil avia-

tion accidents, as well as certain classes of accidents occurring

in surface transportation (railroad, highway, marine, and pipe-

line). .The present discussion will be limited to NTSB's aviation

role,-which most nearly' resembles NRC's role in the nuclear-

area. NTSB also has certain other responsibilities of interest

for this study;-these will be discussed later.

NTSB investigates not only accidents - that is, events which

cause deaths, injuries, or damage to aircraft or property - but

-failures and'other occurrences that'could cause an accident. In

.NRC parlance, these would be called incidents, events, or

precursors.

The organization of the -NTSB is shown in Figure 3.1. The ;

-Board consists of five members appointed by the President for

five-year terms. No more than three ' members may be from the same

political party and at least three ' must- be technically . qualified

and experienced in the fields of accident reconstruction, safety.

engineering, human-factors,, transportation safety, or transporta-

tion regulation. The Chairman and Vice Chairman of the Board are

designated by the President.for two years. _The Chairman-is the

chief executive officer of the Board. The staff of the Board is

. organized :into five functional bureaus which report to The Office

of Managing' Director, which is responsible for the day-to-day

management of the agency,.and which in turn reports to the Board.
-

f

_. _ _ _ _ . _ _ _ _ _ _ . _ _ _ _ _ _
-
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. The. Bureau-oflAccident Investigation consists of five divi-
1

sions, one,for.each. transportation: mode-(pipeline and hazardous ;-

'materialf transportation ~ are - considered to be one mode) . The head
of . a''. division is ' called its chief. -The Bureau.of. Technology.is

.

divided into six divisions, by. technical function. The. Bureau of
'

SafetyL Programs ~ performs functions having . to do with long-term
. studies,-somewhat analogous-toLthose of'the Office of Analysis

and Evaluation .of L Operatio'nalf Data of NRC. The Bureau-of Field-
'

: . Operations ov'ersees; the ten field offices of the Board, which are

, .

analogous to NRC's Regional Offices.
:

b: ~

d' The resc of the-bureaus and offices of the Board are con-

cerned with-legal, administrative, or public affairs matters..
.

-

|- 3.2.2 Accident Investigations

4

An' investigation will be' triggered b'y.a notificatio'n of'an-

accident or-incident.. Operators (owners or lessees) ofian

aircraft are required-to notify the nearest NTSB field office ofL ,

[ any1 accident or incident involving their : aircraft by "the most !

expeditious means available." The field of fice, which ;is manned

24 hours a . day, Jimmiediately transmits the information to NTSB - I

~ headquarters, . whereupon the Director of the Bureau of Accident
~

. Investigation will decide whether to order an investigation.
Sometimes - the FAA will -learn of an accident first, in which case

z

'its Communications Control: Center will . notify both NTSB

- headquarters and .the field Lof fice 1Ln whose. jurisdiction the
>

accident o'ccurred.

The purpose of an NTSB ' accident -investigation is to " deter-
' mine Cie ^ facts, ' conditions, and circumstances and the cause or
probable cause or causes"(1) of the. accident, and to make re-.

-commendations to prevent a recurrence. Since-the NTSB does not ]
' regulate (except for establishing reporting requirements for |

|

|

,

)
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accidents), it does not involve itself in regulatory compliance

issues in its conduct of the investigations.

The scope of an investigation depends on the severity or

safety significance of the accident or incident, and car. range

from a major effort involving many people, including an on-the-

scene "go-team", and directed by headquarters staff, to an in-

vestigation by a single investigator visiting the scene or even,

possibly, only making telephone inquiries (a so-called " desk

audit").

The type of investigation most prominently associated with

the NTSB and used for the most serious events is called a " major"

investigation. These usually are conducted for fatal accidents

involving a commercial passenger aircraft but occasionally, also,

for non-fatal but potentially dangerous incidents such as the one

in 1983, in which all three engines of a Lockheed L-1011 aircraf t

failed during flight, although it was able to land safely.(2)

Major investigations are undertaken at the direction of the

Chairman.

The following description applies only to major investiga-

tions of aviation accidents or incidents. It is based on an NTSB

Order (3) and on discussions with NTSB personnel. The responsi-

bilities, procedures, and schedules for investigations are

described and formalized in considerable detail in reference (3)
and in NTSB Order 6200.lA, Investigation Manual for Aircraft

Accidents and Incidents. It is worth noting that NTSB personnel

receive special training in the conduct of investigations.

The Director of the Bureau of Accident Investigation has

overall responsibility for the investigation and the scope and

quality of the final report. The overall direction and technical

review of the investigation and reporting process is the respon-

sibility of the modal chief, in this case the chief of the Avia-
tion Accident Division (see Figure 3.1).

|

_ _ - - _ _ _ _ _ _ . - _ _ _ __ _ - _ _ _ _ _ _ _ _ _ _ _ - _ _ _ _ . _ . _ ._ _ _ _ _ _ _ _ _ _ .
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.The' investigating process may be divided into four more or

less distinct phases. It starts with fact-finding, in which "the

facts, conditions, 'and circumstances" of the accident are deter-

mined. This is followed by a public. hearing, in which the facts

are placed on. record, by a process of review and analysis to de-

termine cause or probable cause and develop recommendations, and
finally, by the writing of the ' report to,- and its eventual adop-

tion by, the Board.

In the first phase a "go-team" will be dispatched to the

scene of the accident. The on-site investigation will involve

interviews with witnesses, the recovery and examination of the
~

wreckage, examination of records, and so on. Test, simulations,

and additional interviews and examinations will be conducted
off-site, both during and af ter the on-site investigation. *

The members of tl.e go-team are pre-assigned and listed by

name in a.. weekly roster. The head of~the team, appointed by the

modal chief, is called the Investigator in Charge' (IIC) . The re-

maining members of the team consist of specialists,'also
appointed by the modal chief, drawn from the various technical
divisions, a member of the Board (who,- however, does not lead the
. team and whose main function 'is to act as public spokesman - for

the Agency), and a representative of the Office of Government-and
.Public Affairs. Members of the go-team are on 24-hour alert.

Since, by law, the FAA must participate in all investiga-
tions of aircraft accidents, representatives of the FAA are al-

ways part of the on-site investigating team; in fact, there is at
least one representative of the FAA on each of the groups into
.which the on-site team is divided (see Figure 3.2).

Extensive use is made of non-government personnel, also, in
what is called the " party system," -individuals or groups of in-

-dividuals representing particular organizations being called
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" parties" to the investigation. They may be sent by the j
carriers. the aircraft and component manufacturers and the |
various ' professional associations representing the pilots,' flight-

engineers, mechanics,' flight attendants, air traffic controllers,

etc. Each party is headed by a coordinator. The NTSB has the
final word as- to who may be designated as a party. The only

'

restrictions-are that they have some expertise or technical

knowledge s to of fer, and that they not be litigants. Attorneys

for and representatives of insurance companies or of claimants-
are also excluded. However, persons interrogated . during the
-investigation may be represented or advised by counsel. Parties.

. tend to have an . institutional continuity, keeping the same
-

composition'for long. periods of time and many investigations.

The investigation team is divided. up into groups, one -for
each technical area and each headed -by an NTSB person. For ex-

ample, in one investigation of a major. airline accident (4)
groups were established for operations, air traffic control, air-
craft. structures, aircraft systems, power plants, weather, human'

factors, witnesses, cockpit voice recorders, flight data record-

er,'; maintenance records, aircraft performance, metallurgy,.and
' engineering. Obviously, such an extensive- investigation.. requires
-a very large team. In another recent major accident (5) th'e .
total number of people involved in the investigation-was approxi-
.mately'120, of whom perhaps 12-15 were from the NTSB. The organ-

:ization of a typical investigation team is shown diagramatically
in Figure 3.2.

Each group meets daily.to summarize its activities for the
-day and plan those for the following day. =The groups also often
meet together,Lto encourage a free exchange of information. Most

of the fact-finding is performed during this field phase. It

may,.however, be necessary-to continue the fact-finding after the
-headquarters people return to Washington. If so, the required

.
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groups 'are reconvened there. The objective, ultimately, is to

agree upon the group chairman's factual report. All the group

. reports are collected by the IIC, a technical review meeting of

all -parties is held to ensure that there is no disagreement on

the facts and to determine whether additional tests are needed,
,

and a public docket-on the case is opened. Sometimes the tech-

nical review meeting is held af ter the public hearing. It is.the

goal to reach this stage in 60 days or less. At this point no

determination of cause has been made.

At the conclusion of this process a public hearing is held,

to place all the facts on record through testimony, depositions,

and -exhibits consisting of the factual material gathered in the

previous phase. The hearing,:which is non-adjudicatory, is pre- ,

sided over by a Board of Inquiry, headed by a member of the - Board

.(see Figure 3.3). A technical panel consisting of.the IIC and

the ' relevant group chairmen from the investigative team assists

in the conduct'of the hearing.- Parties, possibly the same ones

.who participated in'the field investigation, are designated to

testify at.the hearing. Witnesses are questioned first by
'

members of the ' technical panel and the Board of Inquiry, and then
~

by the parties to- the: hearing. Witnesses, who testify under

oath, may be accompanied, represented, or advised by-counsel.

Cross-examination, in the legal sense ~ is not permitted, how-,

ever. The' hearing officer has the-power to issue subpoenas both
'

to compel attendance 'and testimony of witnesses and the produc-

tion of documents. The subject matter may not be limited to the

particular accident under investigation but may be broadened at

this stage to include generic issues (for example, whether the-

FAA surveillance' program is adequate). Although the stated

purpose of the' hearing is to develop a complete factual record as
^

a basis for analysis, another purpose is to give each party

"its-day _in' court."- At the end of the hearing each party is .

encouraged to submit to the NTSB. its analysis of the accident,

. _ _ ___. . _ - _ - . . . - . - - _ _ . _ . . _ _ _ _ _ _ _ . _.
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and its views as to the cause and what it thinks the findings and

recommendations of the NTSB should be.

The record of the public hearing is available to the public

but, like other reports of the Board, may not be " admitted as

evidence or used in any suit or action for damages growing out of

any matter mentioned in such report or reports."(1)

The analysis of the accident is performed after the comple-

tion of the hearings. This phase is not open to the public, al-

though the results are summarized in the final report of the in-

vestigation and in more detail in material placed in the public

docket. The purpose of the analysis is to establish the cause of

the accident. .The analysis is performed by staff specialists

from the various technical divisions, the IIC, key group chair-

men, etc., under the general direction of the. modal chief.

At the conclusion of the analysis an initial draft report is

prepared. This is_the first of four drafts, each revieweduat a

successively higher level in the. agency, the fir.al one being sub-

mitted to the Board. It presents the results of the fact-finding

part of the investigation and of the analysis, the findings as to-

cause or probable cause, and recommendations to prevent a recur-
~

rence of this type of accident; it may also recommend research

and development in specific areas related to the accident. These

recommendations may be addressed to the FAA, the carriers, the

. manufacturers of the aircraft or its components, or other govern-

mental or private organizations. In urgent cases, some recommen-

dations may be issued almost immediately - that is, before the

completion of the formal investigation - when the contributing

factors are either obvious'or strongly suspected and are thought

to be generic.

. ~ . _ .__ _ - - - _ . . __ ._ __ . - - _ __ ___.
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The Board reviews the draft and may recommend changes.

Usually, these_are minor. Although a majority vote is required
~

foryadoption of the report, an attempt is _made to obtain con-
'

- sensus, and :most reports are' adopted unanimously. -Upon adoption
U byithe Board, the report Jis made public.

.

~

.'The t'imetable ~ for the various phases of the investigation 11s

_given in1 reference (3). The goal is to distribute the final,

: printed report within' 145 to 185 working days' af ter the date of-

'the accident, depending on the_ complexity of the case. -A review

ofi five . major investigation' reports issued during the period

1979-1983 shows an average elapsed time between the event and

. publication of the report of 9.8 months, with a range of 7 to 14

months. 'It' is noteworthy' that a case :is never considered closed,.
t

-even - af ter the issuance of the investigation report, but may'be''

re-opened at any time to consider significant new evidence.

'

e

ii jFor accidents less serious"than those requ r ng a ma or-

investigation the NTSB may deploy a " full field" team, which may--
consist of half'a dozen or so individuals, some drawn from1the

field office having jurisdiction over theLaccident and.some from
~

.
'

'the~ Bureau of Technology of-~the headquarters-off' ice.(7) If

necessary, personnel can be drawn'from other field offices. The.
~

team is headed ~by an. investigator-in-charg'e from the field' i

office.

Accidents less severe than those requiring a full field team

may ? be investigated by a partial field ' team, ' which, as its name ;
'

~

implies, 'is smaller than the full field team but has a- generally- j
similar composition. Relatively minor accidents may be investi-
gated by a single person from the field office having jurisdic-4 :

tion; - these investigations are called " regular" investigations. |
~

Finally, as noted, the NTSB may delegate the investigation of- H

certain' accidents to the FAA, which determines the appropriate

-level: of the investigation.
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The ; joint NTSB-FAA investigations are relied upon by the

1FAA to ' support its regulatory enforcement activities; that is ,

the factual basis for. its determination of. compliance is devel-
'

oped Tin the - joint investigations (except for those investigations

which f are delegated solely to the FAA) . The FAA personnel in;

[ .such investigations-may-ask for information related primarily to -

compliance issues, butrif1the NTSB feels that cthe presence . of an . ;

|- FAAninterrogator'is intimidating a witness or that he is other -

wise impeding the'. fact-finding process, he may be asked to

j withdrawifor the duration of the questioning. 'This is an unusual

- occurrence, however, since the FAA representatives are usually

b technical people who specialize in. investigations rather than in
h inspection or enforcement activities.

. The . coordination of the investigation and the emergency-

;

". iresponse to an accident is an important consideration, especially
c
j .in'the nuclear case. The NTSB does not begin its investigation *

till the emergency--(e.g., rescue operations) is over,'first

p ' because emergency response -obviously.has the highest priority and i

L: .second, since one of the NTSB's responsibilities is to evaluate.
t .

E : the adequacy of the response to an accident, to avoid biasing -the

5# investigation.

3.2.3- Selection Criteria for Accident Investigations ;

'

As already noted, the: Transportation. Safety Act of 1974 re-

i- ' quires x the ' NTSB to - investigate or cause to be investigated all

civil / aviation accidenta in the United States. Since the-Federal''

- Aviation Administration has the regulatory responsibility for

I : civil aviation,. =it is also required 1to investigate all such acci-
~

-

- dents, but the NTSB is' authorized to lead all investigations.

h The,FAA may1therefore investigate' accidents as a participant

; underLthe direction of the NTSB, or the slatter may delegate to

the FAA the investigation of certain accidents-or classes of:

i
b

t

1:

.
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accidents. In either event, the NTSB retains the responsibility

for determining cause and for preparing any report that is made

public, although the FAA, in its report to the NTSB, may suggest

the probable cause.

I
.

The criteria used by the NTSB to decide whether to conduct !
1

ithe investigation itself or to assign it to the FAA are somewhat

flexible. In general, the NTSB will investigate all accidents,

or incidents that could potentially result in an accident, which

might impair public confidence in the transportation system or
~ involve-significant or life-threatening safety issues.(6)
Also, the NTSB will investigate any accident in which there is a

possibility of a conflict of interest if the FAA were to investi-

gate it - that is, any accident in which the FAA, through some

failure or deficiency of its procedures, may be implicated.
.

Aircraf t. accidents of the following classes will trigger NTSB

investigation under the public-confidence criterion:

Commercial passenger service.

Air traffic control operations.

Midair collisions.

Newly-certificated aircraft..

'
In-flight fire.

In-flight breakup.

Turbojet aircraft.

Under the significant-safety-issues criterion the following
types-of accidents or incidents will be investigated by the NTSB:

Inadvertent flying into severe weather.

Instructional flying.

.

- _
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Light twin-engine power failure.

Fatalities as a result of powered ultralight vehicle.

operation

However, the definition of objective selection criteria for

incidents is acknowledged to be more difficult than for acci-

dents.

Accidents asigned to the FAA for investigations tend to be

of the general aviation type, especially non-fatal ones, although

the NTSB does not necessarily reserve to itself the investigation

of all fatal accidents, nor does it investigate fatal accidents

exclusively. Furthermore, recently the NTSB has decided to

assign more fatal general aviation accidents to the FAA for ;

investigation.

One advantage of flexible criteria (note that the public-

confidence criterion is somewhat subjective) is that they permit

the NTSB to adjust its investigatory work load to match its re-

sources. The necessity for this can be appreciated by noting

that there are 3000-4000 aviation accidents per year, roughly

500-800 of which are fatal.

3.2.4 Safety Studies

An important responsibility given to the NTSB by the Trans-

portation Safety Act of 1974 is the initiation and conduct of

"special studies and special investigations on matters pertaining

to safety in transportation including human injury avoidance."

'As described in a recent NTSB report,(6)

i

" Safety studies are performed to stimulate improvements
in the policies, programs, activities, methods, processes,
or statutory authority of Federal or State agencies, or to
advance technical improvements in a transportation system,
subsystem, or component, through the dissemination of a
safety study report and, where appropriate, safety recom-
mendations.

l

l

- . _ . - - . _ . _ - _ . . - - . . - .
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"In some cases, public hearings are held on emerging
_

. safety _ issues to provide an opportunity for informed public
discussion. In all_ cases, comprehensive reports on the
findings, containing corrective action recommendations, are
' prepared for'public release.

"In selecting subjects for Safety Studies, the Board.
' identifies ongoing'or potential safety problems or issues of
' national significance which include one or more of the
.following characteristics:

Potential for reducing accident losses..

Potential for improving- the safety effectiveness of.

other Government agencies.

Potential for attaining favorable action on past Board-.

recommendations.
~

Program resources committed by other Government'.

agencies.

Timeliness with regard to transportation agency program.

planning and implementation.

Potential impact on regulatory or other safety-programs..

Congressional-and public' interest..

Can be accommodated 1under current personnel and.

scheduling limitations."

Over the years, for example, the Board has conducted studies

of human performance and weather as. factors contributing to acci-

dents,:of aircraft evacuation procedures, of standards for occu-

pant protection (crashworthiness) in general aviation accidents,
~

of in-flight collisions, and of' the safety of commuter airlines.

More recent subjects of studies have been alcohol and drug abuse

in aviation, safety problems related to airport design, opera -

tion, and certification, and safety briefings of air passengers.

In~1984 approximately 10 safety studies are expected to be com-

pleted. One recent special investigation was of the performance

of the rebuilt Air Traf fic Control system in the af termath of the

' dismissal of more than 11,000 striking air traffic controllers in

1981.

.
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, .An ;important . technique ~used to identify frequent .contribu-
tors; to ?and potential causes of accidents . is statistical or trend '

-analysis of the large ' data base maintained by the agency.1

Exampl'es .of problems identified in this way are contamina-
tionfoffthe fuel:of small single-engine aircraft _.by water, and

misfueling .(fueling jet aircraf t with reciprocating-engine fuele

"

.or vice-versa).

: - Although the Board initiates most studies on its own, some
.

. have been suggested by -other sources, including Congress-and the<

public.- 1It _ is hoped to increase public participation in the
- selection process.

[ .

- At present, approximately-30 people are engaged in these'_

[ ' studies 1 full time. The Managing; Director - feels that more re-

i sources > should be put into this aspect of the . Board 's work, be-

.
cause;of the high potential pay-off.

i
'3.2.5. Recommendations

._

>

Safety recommendations are issued as a product of accident-

investigations and safety studies. As mentioned earlier, urgent
F 1 recommendations may be issued immediately upon their need
'

becoming apparent, without ._waitingL for the conclusion of the
I Lformal-process described in-Section.3.2. These usually call for

immediate action on :the part of- the FAA to require carriers, air ;
'

i. - , - traffic controllers, E9a inspectors, maintenance facilities, .

etc., to take remedial or preventive measures without delay.:

-
. .

IThe NTSB isLthe official source of accident and incident data,
but underian i interagency agreement ' it and the FAA share the data
base. In addition,.the~FAA maintains.a far larger ~ data basej
which . includes 1the NTSB data' base, to support its regulatory and'

operational needs. 'This data base, called the Aviation Safety
; and Analysis' System, is still under development-

.-

i

3

I
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The NTSB-does not perform a cost-benefit analysis for its
,

recommendations although it might do some rough costing for some,

proposals. It does, however, use a standard of reasonableness

and practicality - that is, either its recommendations are within

the capabilities of present technology or it will call for the

research and development necessary for their ultimate implementa-

tion; also, their cost is not likely to be so high as to be

prohibitive (e.g., bankrupt the carriers).

The FAA _ is not required to adopt the recommendations and, at

times, it has rejected them as impracticable, unnecessary, or.not

cost-effective. Whatever its decision, it must respond (through

.the Secretary of Transportation) to the recommendations in
writing within 90 days after receipt. The response must include-

a timetable for implementation of any recommendation accepted in
full or'in part, and a detailed explanation of the reasons for

rejecting any-recommendation in full or in part. Both the-

Board's recommendations and~the response must be published in the
Federal Register. In addition, the Board, in its annual report

.to Congress, must summarize its recommendations for the year and
the response to each.

Despite the non-binding nature of the Board's recommenda-
tions, it claims.an 80% success rate in getting them adopted.

According to NTSB officials, it prefers a non-mandatory system,
since otherwise it might find itself in a conflict-of-interest

situation in an investigation of an accident to which a Board-

mandated requirement might have contributed.

3.2.6 Additional Responsibilities of NTSB

The NTSB is also charged with the responsibility of (1)
evaluating the effectiveness and safety consciousness of other
government agencies involved in transportation safety, (2)
evaluating the safeguards used in the transportation of hazardous
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materials,-(3) assessing and developing procedures for accident

investigation,-(4) appraising the accident investigation and<

prevention activities of other responsible government agencies,
and (5) reviewing appeals from airmen and seamen whose licenses

have been revoked or suspended.

1

Responsibilities (1)-(4) can be interpreted as giving NTSB a

general oversight authority over federal agencies such as the FAA

.

that have regulatory responsibilities in or-impinging on the

transportation safety area. However, since it lacks the resour-

.ces to conduct such an extensive and systematic oversight (the

FAA system alone would tax it), it necessarily exercises that

authority with discretion, limiting it to accident investigations
~

and special studies; the latter, especially, allow it consider-

able scope and flexibility in this regard.

3.2.7 Resources and Workload
J

The proposed FY1985 budget for the NTSB and its breakdown by
organization, transportation mode, and function, in both dollars

and staff years, are shown in Table 3.1.(8) The annual budget

;is approximately $21 million and the total staffing, in full-time

equivalents, is 320 staff years.

.The workload estimates for the last three fiscal years (in-

cluding the.present one) are shown in Table 3.2.(8) . Typically, ,

3500-4000 field ' investigations are carried out per year, but only

40, approximately, are classed as major investigations. The

great majority of all accidents-investigated are in aviation, but

| major accident-investigations are roughly equally distributed
,

among four of the five modes of transportation, including avia-
|

tion (this d6es not necessarily mean that the major accident in-

vestigative effort is equally distributed, however; in fact,

aviation accidents usually require more investigation than

|
6

!
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Table 3.1 Allocation of NTSB Besources by Organization,
Pbde,' and Rinction FY 1985(8)

Approximate
Full-Time
Permanent Approximate j
Staff Years Cost ($000) 1

I. Distribution by Organization |

Policy and Direction 38 $ 2,902 l
Offices of Gairman, Vice mairman,

and Members (16)
Office of Managing Director (9)
Office of Government and Public Affairs (6)
Office of General Counsel (7)

Accident Investigation 153 9,375
Technology 69 4,310
Safety _ Programs 23 1,300-
Administration. 28 2,252
Office of Administrative Law Judges 9 706

'IUIAL 320 $20,845'

II. Distribution by Transportation Mode

Intermodal 139 $ 9,054
Aviation 115 7,491
Railroad 20 1,303-
Highway 26 1,694
Marine 14 912
Pipeline 2 130
Hazardous Materials 4 261

'IUIAL 320 $20,845

III. Distribution by Function

Major Accident Investigations 135 $ 8,794
Field Accident Investigations 112 7,296
Safety Studies 17 1,107
Safety Cbjectives 4 261
Rulemaking Reviews 4 261
Appeals' 12 781
' Administrative Support 36 2,345

'IDIAL 320 $20,845

,

,

)
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Table 3.2 NISB W rkload Estimates (8)

Workloxl Measures: FY1983 FY1984 FY1985
.

Safety Reconmendations Issued 436 450 443
Major Accident Investigation Reports 37 44 40

Aviation (10) (11) (11)
Railroad (10) (10) .(10)
Highway- (5) (8) (6)
Marine . (9) (11) (10)
Hazardous Materials / Pipeline (3) (4 ) (3)

Field Accident Investigation Reports 4,828* 3,840 3,575
Aviation. (4,300)* (3,500) (3,300)
Railroad (458)* (200) (175)
Highway (70) (140) (100)

Foreign Investigations 49 54 51
Public Hearings 11 26 26
Safety Studies 5 11 8
Rulemaking Reviews 46 54 54
Certificate and License Appeals - Closed 474 665 575

*The number of reports coupleted is unusually high as a result of a special
effort.to eliminate a backlog of unconpleted reports from prior years.

|
|

, , _
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surface transportation accidents). Many of the non-major

accident investigations are carried out by telephone or by the

dispatch of a single investigator to the site. It should also be,

kept in mind that many. of the investigations, especially of

general-aviation accidents, are carried out ~ by the FAA, under
delegation by the NTSB; however, all FAA investigation reports
are reviewed ,by . the NTSB.

The workload expended on aviation investigations can be

estimated on the basis of data supplied by NTSB. In calendar

year 1983 there were 1051 full field investigation reports and ;

~2292 " limited" (i.e., less than full field) investigation l

'

reports. The average ef fort for these is estimated as 64 and 28

staff-hours each, or a total of 37 and 36 staff-years, respec-

tively. From Table 3.2, approximately 10 major aviation acci-

-dents occur each year. NTSB estimates the technical effort

expended on each investigation, including the writing of the
report, at 3 staff-years. The total effort for the major avia-

tion investigation is then N30 staff-years per year, and the
total aviation investigation effort of-the NTSB is S100 staff-

years per year. Since aviation personnel have other duties

besides accident investigation, this is in rough agreement with
the' aviation staffing figures in Table 3.1. It is interesting-to

note that the effort expended on. aviation investigations is
roughly the same for all three broad significance categories.

The budget figures do not reflect the total resources actu-
ally available to the NTSB for the conduct of investigations. As

already noted, the party system allows, in effect, as much as a
10-fold expansion of the manpower available for the investigation
of a major accident. Also, during such investigations many ser-

vices are donated by companies and local and federal governmental
agencies. Aircraft manufacturers may perform complex calcula-
tions and flight simulations for the NTSB on equipment that the
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latter could not afford to acquire or maintain. In addition to

conducting delegated investigations without charge to the NTSB,

the FAA will do computer searches and pay for autopsies of

accident victims. One of the most expensive activities would

ordinarily be recovery of the accident vehicle (e.g. , of the Air

Florida plane from the Potomac River), but often crane service is

donated and free hangar space is provided for the wreckage.

Tests which the NTSB or FAA is unable to do may be performed by

other government agencies, such as the National Bureau of

Standards, on a cost-reimbursable basis, as appropriate.

Outside consultants account for an insignificant portion of

the budget. The largest consulting contract in the last three

years was for $150,000 for a computer analysis by a university

engineering department of the collapse of the I-95 bridge in

Connecticut. This type of contract is rare, however.

3.2.8 Views on Effectiveness of NTSB System

To obtain a wide spectrum of views on the operation of the

NTSB-FAA system, BNL interviewed representatives of the aviation

industry (three major carriers and two major airframe manufact-

urers), professional associations (the Airline Pilots Association

[ALPA] and the Association of Flight Attendants [AFA]), and a

consumers organization (Aviation Consumers Action Project

[ACAP]). All except the representative of ACAP have.been in-

volved as parties in major accident investigations, and most have

had many years of experience in this area.

Considering the wide range of special interests of the

interviewees, their overall appraisal of the NTSB was remarkably

uniform. With a single exception, they rated it very good to

excellent. The exception (the representative of one of the

carriers) stated that five years ago his rating of the Agency

,~ - _ _ . _ - _ . - - _ . . - . . . _. -.-.
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would 'have . been excellent, . but that 'in recent years, as a result

of a politicization of the Board, it-had become an "abomina-

- tion" ._ .However,1 he .specifically . exempted the: Agency's career
i

perso'nnel, whom he regarded as very professional, from this con--

demnation. Further, he ' considered the fact-finding phase of in-

vestigations"to bel satisfactory but the conclusions . untrustworthy

because of the intrusion-'of political factors.

With _ this exception, most of the criticisms of the' NTSB were

rather mild and limited in scope, and very few, if any, were sub- 1

scribed to by a = majority of the interviewees. _The propositions

for-change that attracted the. widest support were that (1) all

Board members should be required to have technical qualifications

(for: two carriers, one manufacturer,-and ALPA; against: one_ man-

ufacturer, AFA,-and ACAP), and (2) the analysis phase of investi-

-gations should be,.in~some form, open to the parties ( for': 'one

manufacturer, one carrier, and ALPA; against -one manufacturer).

All_ interviewees praised the party system of investigating

accidents-. The general view was that, given the wide range of.

expertise required to investigate most major aircraft accidents

and' the dif ficulty of attracting and' maintaining such expertise.

in a government agency, there was no suitable citernative; also,

.that a :ombination of two factors effectively counteracted any-

influences that might arise from the apparent conflict of inter-

est inherent in the party system: the emotional experience of be-

ing at the ' scene of'a major disaster, which one of the interview-

- ees likened to "a religious experience," and the dif ferent spec-

ial interests of the various parties, which tended to cancel each

other. The AFA representative, who had previously worked for

ACAP, - said that when he first got' into the aviation area, having

come from "a Nader establishment" he was very skeptical about any

system of investigation'that depended on industry people, but
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t

system of investigation that depended on industry people, but -
,

now, after five years of actual experience (including participa-,

. tion in' investigations as a party), he had come to have a '

; " glowing" opinion of the NTSB and felt that its investigations

really do - get to the- bottom. of accidents. His main criticism of,

the process was that it was too prone to blame accidents on pilot;

) (Th'is criticism was also made by ALPA.)error.
i-
i

- Those who preferred the present make-up of the Board felt

j :that? appointees from outside the field of transportation safety

could: bring a fresh perspective to the subject, and that a

political background was useful in dealing with the media and the

: public (that is, that the non-technical appointees were often
,

| .more adept at'public relations). On the.other hand, those-

p favoring an all-technical Board complained of public posturing

[ ~ and rhetoric by the non-technical members and their lack of

[ understanding of technical issues which sometimes caused them to .

, jump to' unwarranted conclusions. *

g

!

| Sources favoring party participation in the analysis of an

j accident did ~ not necessarily insist - on a full-fledged role (e.g. ,

d' as at the public hearing in the fact-finding phase), but' felt

that there should at least ' be an opportunity to ' review the; draf t -
report and argue its conclusions in meetings with-the staff.or in

,

[ a brief appearance before the Board. ' Those opposed to widening

{ participation'in the analysis felt that it would unnecessarily

protractLthe investigation and introduce an adversarial spirit
; into the proceedings.

; The issue of technical competence is relevant to the nuclear
W

| area, since one of the most widespread objections to establishing>

aJseparate agency for nuclear investigations is that it would *

seriously dilute the already small pool of people with direct.

operational experience. Several of the interviewers felt that
1

!j.

f

|

I'
1
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|

tithough many of the NTSB staf f were professionally competent,
tany were not. It is not clear to what extent they thought this

ffected the outcome of investigations. However, the party j
'

system would tend to compensate for technical shortcomings of the
NTSB staff, at least in the fact-finding phase.

Somewhat related to this issue was a complaint that some-

times there is a lack of continuity in the NTSB investigation

teams, in both the IIC and the subordinate members. Consequent-

ly, at each investigation some members of the team have to be
re-educated on the characteristics of the aircraf t involved in
the accident. It was suggested that only teams expert in the

relevant type of aircraf t be sent on an investigation.

Another criticism was that sometimes the accident reports

take too long, weakening the usefulness of the recommendations;
on the other hand, one source felt that the investigations them-

selves are sometimes too hastily conducted, causing some facts to

be overlooked.

The implementation of the recommendations of accident inves-
tigations was considered by both AFA and ACAP to take too long,
sometimes; this is encouraged, it was felt, by the non-specific
or "open-ended" nature of some of the recommendations. Three

examples were recommendations for using safer materials (i.e.,
less toxic when burning or less combustible) in cabin interiors
than the present ones, investigating the use of de-icing fluids,
and installing smoke detectors in lavatories.

The special safety studies undertaken by NTSB were generally
regarded as useful. However, the ALPA spokesman considered some
of them to be too cursory.
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Listing all these scattered criticisms may give them undue

weight. What is notable is that virtually all parties agreed

that

the NTSB accident investigations are generally fair,.

objective, and effective,

the party system works very well and there is no.

satisfactory alternative,

the NTSB does not hesitate to criticize the FAA when.

such criticism is deserved (some parties felt that, in
fact, it was sometimes too harsh in that regard), and

the FAA is much more adversarial than the NTSB in.

investigations and more prone to concentrate on regula-
tory infractions than on fact-finding to determine
cause.
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3.3 Accident / Incident Investigation Procedures in Other
Regulatory Agencies

' A number of other federal agencies involved with regulating

activities that from time-to-time result in accidents .and inci-

- dents that cause loss of' life or at least have that potential

were briefly surveyed for applicability to this analysis. A re-

- view of the summaries of these various agencies and how they

handle -accidents and - incidents yields the conclu sion that there;-
4 is currently'nothing similar to the National Transportation

.
.

.

Safety Board (NTSB) in.the federal government. Most agencies han-!

die accident investigations in one-of three ways: (1) through an

established line office within the agency that has such'responsi-

bility, (2) through an ad hoc task force set up within the agency -

i to investigate the accident and prepare a report, or (3) through-

an established staff-level office (e.g., an Inspector General),
,

; which may'have some autonomy from.the'line organization but_is -

not independent from the agency within which it is located.
;

' ~ The'following: summaries present general background and in--

spection methodologies of the other six federal agencies examined
- during the preparation of this analysis.

!

3.3.1 Environmental Protection Agency (EPA)

[

Background
*

,

The Environmental Protection Agency (EPA) had its origins-in
'

the National-Environmental Policy Act of 1969 (NEPA). Title I of

the Act sets forth ' national environmental policy; Title II estab-4

3 - lished the Council on Environmental Quality, which reviews all

~ federal and state environmental programs, conducts studies,,.

' watches environmental trends,_etc., and serves ultimately in an

advisory capacity to the President. In 1970, through Title 3,i

I
.
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Reorganization. Plan No.-3, the _ President established EPA as .an
Executive agencyf by transferring powers and responsibilities- from

numerous other-agencies (e.g., CEO, the Atomic Energy Commission,

:the Department .of Health, Education and-Welfare, and the Depart-

ment'of1 Agriculture).

Handling Of Investigations

EPA has-.three general investigative offices. Within the

Office of the Inspector General is-the Office of Investigations,-
,

.which-deals primarily'with employee / employer fraud and other |

types of criminal, investigation. 'The Office of Enforcement and

Compl'iance Monitoring performs routine inspection,. monitoring,

and evaluation ofL violations of EPA regulations. Most investiga-

tions are performed at the Regional Office level. Those cases
~

:that are serious'enough to warrant it may be performed by-the

National Enforcement Investigation Center in Denver, Colorado.

Issuance of citations and penalties and other enforcement

procedures, includingJ review of cases, is also handled; within

EPA. =However, appeals and other-legislative actions are referred

outside of. EPA to'the Department of Justice.

In. addition to the more routine inspections performed

through ' the Of fice of Enforcement and . Compliance Monitoring, EPA
provides for. an investigative function dedicated to emergency

incidents. The :Of fice of Emergency and Remedial Response, under -
.

the Office of Solid Waste and Emergency Response, was originally

empowered'by the' Clean Water Act of 1972 to deal primarily with

oil' spills,.but its. authority was greatly increased by the pass-

age of theComprehensive Environmental Response, Compensation, and
Liability Act of-1980.' Although the office works through EPA

Field Offices, it also has special response personnel (On-Scene

Coordinators).-
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Independent Investigative Bodies

None

3.3.2 Mine Safety and Health Administration (MSHA)

Background

The Mine Safety and Health Administration (MSHA) was estab-

lished by the Federal Mine Safety and Health Amendments Act of

1977. (The original Act was the Federal Coal Mine Health and

Safety Act of 1969. ) An agency within the Department of Labor,

MSHA is responsible for protecting the health and safety of em-

ployees at mines and associated operations. It issues regula-

tions, provides safety programs and training, makes inspections

of operations, issues citations and penalties, and performs

assessments of investigations.

Handling Of Investigations

Inspection responsibilities lie within MSHA's Office of

Technical Compliance and Investigation (coal mines) and Office of

Metal and Nonmetal Safety and Health (metal and nonmetal mines),

although actual inspections are performed primarily at the

District, Subdistrict, and Field Office levels. Of the approxi-

mately 100,000 inspections performed by MSHA in FY 1980, most

were routine, scheduled inspections. Like other government agen-

cies, MSHA emphasizes preventive inspection, as is evidenced in

its Resident Inspection Program, under which mines are assigned a

full-time inspector who both makes inspections and is available

for consultation.

The 1977 Act empowers MSHA to assess penalties for safety

and health violations. These responsibilities lie in the Office

of Assessments. If an inspection results in a citation or

i
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assessment, the operator has 10 days to ask for a conference with

the inspector. More than 80% of the cases are settled at this

level. However, the operator may appeal to the Mine Safety and

Health Review Commission. This Commission, also created by the

1977 Act, is an independent adjudicatory body whose main purpose
is to resolve enforcement disputes between MSHA and mine oper-
ators. The commission is comprised of five Presidentially ap-

pointed Commissioners and a varying number of Administrative Law
Judges. If an operator, af ter going through the commission

appeal and review process, is still dissatisfied with the final

ruling, he may then appeal his case to a U.S. Circuit Court.

Like routine inspections, responsibility for emergency re-

sponse investigations lies with the Office of Technical Compli-

ance and Investigation and the Office of Metal and Nonmetal

Safety and Health. In the event of an emergency, these offices

identify specially qualified investigators among the field staf f

and assemble a special investigative task force for the inci-

dont. Although oversight / coordination of an emergency situation

remains with the Headquarters of fices, it may enlist the cupport

of the Of fice of Technical Support, Division of Mine Emergency,

to provide onsite technical support and equipment for rescue

operations.

Independent Investigative Bodies

None

3.3.3 Food and Drug Administration (FDA)

Background |

|
|

The origins of the Food and Drug Administration (FDA) lie in

the Food and Drug Act of 1906, which assigned PDA-like functions

to several government agencies. The Agricultural Appropriation
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Act of 1931 unified these functions into the FDA, which'it placed

within the Department of 11ealth and Human Services. Its general

purpose is to protect the health of the nation against impure and

unsafe foods, drugs, and other similar potential hazards, which

it carries out by performing pre-market clearances, monitoring

activities (e.g., inspections, investigations, and surveillance),

and compliance activities (e.g. , correction and penalty) .

Handling Of Investigations

Like other government agencies, many of FDA's monitoring
activities are preventive in nature. During FYs 1980 through
1982, FDA conducted over 100,000 inspections, many of which were
performed to ensure compliance, rather than as a result of an

incident. Headquarters responsibility for inspection and other

monitoring activities falls under the Office of Regional Opera-

tions, which was restructured in April 1983 on a trial basis.

The proposed new office includes: the Office of Regional Opera-

tions, which provides management coordination of field activi-

ties, including field inspections and emergency operations; the

Office of Enforcement, which monitors compliance activities and

reviews legal actions; and the Office of Regulatory Resource

Management, which acts as liaison with other government agencies
and provides field support functions. From this level, field

monitoring activities move down through Regional Offices, Dis-

trict Offices, Station Offices, and Resident Posts. Twenty-one

District Offices perform the bulk of FDA's field work, including

the majority of investigations and ccmpliance reviews.

Like inspections, compliance reviews and enforcement recom-
mendations are performed primarily at the District Of fice level.

Cases can be appealed to the Office of the Administrative Law

Judge, who will issue an initial decision. The decision rendered
there becomes the final decision of the agency if, within a

specified time, it is not further appealed to the Commissioner.

|

u.-.---- - - - - - -

:
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During an emergency incident, primary responsibility for

monitoring information and coordinating agency response rests

with the Division of Emergency and Epidemiological Investiga-

tions, which is also under the Office of Regional Operations. In

addition, the Commissioner may establish an Emergency Coordina-
tion Center or Emergency Task Force to deal with a crisis more |
directly at the Headquarters level. f

Independent Investigative Bodies

None

3.3.4 Consumer Product Safety Commission (CPSC)

Background

The Consumer Product Safety Commission (CPSC) is an indepen-
dent federal regulatory agency. It is headed by five Commission-
ers, appointed by the President with the consent of Congress, who
report both to the President and to Congress. The CPSC was

established in 1972 by the Consumer Product Safety Act (CPSA),

but its authority has increased with the passage of subsequent
Acts. Its primary purposes are to protect the public against
injury from consumer products, to assist consumers evaluate con-
sumer products, to develop safety standards, and to perform re-
search and investigations into causes and prevention of prodact-
related deaths, illnesses, and injuries. Congress has excluded
from its responsibilities specific products that are regulat ed by
other agencies (e.g., FDA, EPA, and DOT) .

Handling Of Investigations

Like other government agencies, CPSC takes a preventive
approach toward safety. It expends great effort on promoting
consumer and industry programs and activities to foster voluntary

_ _ _ _ _ _ - _ _ _ - _ _ _ _ _ _ _
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product safety standards and compliance, but it also sets and

enforces mandatory standards and compliance. During FY 1982,

CPSC conducted 1,796 inspections (routine monitoring), 1,083

I sample collections, 3,046 investigations (in-depth studies of

non-compliance), and 1,275 recall checks,-which were performed

primarily by inspectors out of the five Regional Offices and the

27 Resident Posts.

In non-compliance cases, inspectors may make recommendations

or provide consultation for corrective action, but compliance en-

forcement is the responsibility of the Directorate for Compliance

Administration Litigation (DCAL) and begins when the office is

notified by an inspector. Most non-compliance cases are settled

at the DCAL level. However, if no settlement is reached, DCAL's
|

attorneys present the case to the Commissioners, who issue the

final CPSC ruling. If dissatisfied with the ruling, the individ-

i ual or manufacturer may appeal further to a U.S. District Court.

CPSC has no special office and few provisions for handling

emergency situations. Field inspectors follow standard inspec-

tion procedures and then report the incident to DCAL. To act

most expeditiously, DCAL may clect to side-step the in-house

litigation process, under Section 12 of the CPSA, and appeal

directly to a District Court for action (e.g., issuance of a

search warrant or an injunction against a manufacturer).

Independent Investigative Bodies

None

3.3.5 Occupational Safety and Health Administration (OSHA)

Background

i Under the Occupational Safety and Health Act of 1970, Sec-
| tion 8a, the Occupational Safety and Health Administration (OSHA)

_ _ - _ - _ _ _ _ _ _ _ _ _ _ - _ - - - _ - _ _ - - _ _ _ - - - - - - - _ _ _ _ _ _ - - - _ - - - _ - _ _ _ _ _ - - _ _ _ _ _ _ - _ _ _ _ _ _ _ _ _ _ - . _ _ _ - _ _ _ _ _ - _ _ _ _ - _ _ _ _ _ _ _ _ _ -
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is authorized ~ to ' carry out' inspections and ~ investigations of
~

establishments, construction sites, etc., where there may:be any

!. concern 'regarding employee ' health' or safety. OSHA is also ;

! empowered by.the'Act to establish safety and health standards, to

! provide enforcement of standards,. to issue citations and penal-
'

ties, and to provide reporting procedures for results of inspec-
\

-tions, tests, monitoring, etc.

!

As OSHA is authorized to delegate these duties as it' sees

fit, much of-OSHA's work is being done at the state level. After

a state has submitted to OSHA and received approval of an~Occupa-,

tional' Safety and Health State Plan, the state can conduct and

contro1' inspections, monitoring,-enforcement, etc., thus serving

as an extension of OSHA.

Handling Of Investigations

'
In recent years, OSHA has made a major push to channel ~its'

resources into accident prevention. Most of its. programs are

aimed to this~end (e.g., training, consultation, and' incentive

programs). Most inspections are preventive (i.e., pre-incident)

in nature. During 1983, 40% of OSHA's resources were dedicated

to federal . inspection activities. Of the 68,917 federal inspec-

tions conducted that year, 59,205 (86%) were routine, scheduled,

- inspections; 6,690 (10%) were in response to complaints; and- .

t
' 1,411-(24) resulted from fatalities or catastrophes. The remain-

ing 1,611 (24) were follow-up visits.

i

| OSHA inspections and investigations are conducted by Compli-

| ance Safety and Health Officers out of the approximately 90 Area

Offices. .These offices report to one of 10~ Regional Offices,

| which, under the organization of OSHA, fall under the jurisdic-

tion of the Directorate of Field Operations.
,

I
i

|

!
:
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If an inspection results in the issuance of a citation, the

employee may appeal to the Occupational Safety and Health Review

Commission (OSHRC), an independent adjudicatory body also estab-

lished by the Occupational Safety and Health Act of 1970. If dis-

satisfied with OSHRC's ruling, an employee can appeal further to

a U.S. Circuit Court.

OSHA has no special office or provisions for dealing with

emergencies.. All inspections, including emergency situations,

are handled through the Directorate of Field Operations. Al-

though inspectors operate at the Area Office level, the extent to

which higher level administrative personnel become involved is

determined by inspection results or the seriousness of an

incident.

Independent Investigative Bodies

None

1.3.6 U.S. Department of Agriculture (USDA) .

Background

The U.S. Department of Agriculture was created by an act of

Congress in 1862 and was originally administered by the Commis-

sioner of Agriculture. In 1889, the department, whose powers and

duties were. expanded, became an Executive department, and the

Commissioner became the Secretary of Agriculture.

Handling Of Investigations

The Office of the Inspector General serves an investigatory

function within USDA, although it deals primarily with fraud,

discrimination, employee complaints, and other types of criminal

investigations.
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Responsibility for regulatory compliance inspections falls

under the Assistant Secretary of Marketing and Inspection Ser-

vices. Although the of fice performs other tasks, including other

monitoring-type functions, primary inspection responsibilities j

are concentrated into three divisions: the Animal and Plant
~

Health Inspection Service; the Federal Grain Inspection Service;

and the Food Safety and Inspection Service. As with other

government agencies, USDA's emphasis for inspections, performed

through a complex field network, is preventive: grading, clas-

sifying, testing, and other types of quality assurance'and stan-

- dardization activities. This office also oversees numerous

special inspection, compliance, and control (e.g., quarantine)

- programs, often in cooperation with states, organizations, and

individuals.

Because of the size and complexity of USDA, the compliance#

process is multi-leveled. An inspector has authority to take

certain steps toward compliance (e.g.,_ condemn products, or stop

production), but most action is taken in the Office of Compli-

ance, which is also under the Office of Marketing and Inspection*

Services. Depending on the seriousness of the case, it can go
' - beyond this level within USDA to involve the Judicial Officer

(who serves as the final deciding officer, in place of the Secre-*

tary, in regulatory proceedings and hearings), the Office of Gen-

eral' Counsel (the principal legal advisors to the Secretary), and

the Office of Administrative Law Judges (an autonomous, quasi-

; judicial body). If dissatisfied with the final decision of the

agency, an individual can then appeal to a U.S. Circuit Court.

Within USDA, responsibility for performing emergency inves-

tigations (e.g., a grain elevator explosion) also lies within the

Of fice of Marketing and Inspection. Depending on the seriousness
of an incident, the office may assemble a special investigative

team or request support from the Office of the Inspector General.

4

*
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Independent Investigative Bodies

None

<

,
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4. INDEPENDENT SAFETY ORGANIZATION (ISO)

4.1 Need for an ISO

To determine 'the need for an Independent Safety Organization

(ISO) to investigate significant safety events at NRC-licensed

facilities, this study examined a number of significant events

which have occurred since the Three Mile Island-2 event. In ad-

dition, the BNL Task Force interviewed a spectrum of individuals

associated with the nuclear industry and knowledgeable about

operational event investigations. Their views and perceptions

have contributed to the assessment of need for an ISO.

Finally, the philosophy and operating practices of the FAA

and NTSB with respect to accident investigation were studied to

determine their relevance and applicability to the nuclear

industry.

The BNL study did not find any indication of bias in-the NRC

-investigations that were examined. However, the potential for a

conflict of interest due to some action or inaction of the NRC

contributing to an accident and the potential for concentrating

on regulatory compliance rather than determination of cause dur-

.ing an investigation is sufficient, in our judgment, to justify a

greater independence of the investigating body from the licens-

-ing, regulatory, and enforcement arms of the NRC. It was pre-

.cisely this potential conflict of interest that led Congress, in

1935,..to establish the progenitor of the National Transportation

Safety Board as a quasi-independent investigative agency.

A study of representative significant events by the BNL Task

. Force, as wellias the interviews conducted with the spectrum of

individuals from the nuclear industry and the public, indicated

_.
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|
|

that significant events were in general investigated in a profes-

sional and competent manner, with some exceptions, by the various

offices of the NRC, INPO, and the utilities. The causes of most |
'

significant events were determined in a timely manner and recom-

mendations to prevent their recurrence were developed. However,

there was one event (Salem-1) among the limited number studied in

which the ultimate cause of failure appears not to have been

determined'because of poor investigation procedures, as well as a
second event, (Hatch 2), whose significance was not identified or

recognized in a timely manner. The BNL Task Force has identified

below a number of desirable improvements in the present proce-

dures for the investigation of operational events, based on a

consensus of a number of interviews, as well as the review of

selected events and the judgment of the Task Force. Some or all

of these improvements could, in principle, be achieved within the

present organizational structure. It is, however, our judgment

that most of them could be more easily attained with a new safety

organization devoted primarily to the investigation and determin-

-ation of cause of significant events and independent of the

regulatory and enforcement arms of the NRC.
:
!

a) There is need for a more structured and coordinated

investigation focused on the determination of cause of a signif-

icant event by all interested parties, including the various NRC

offices, INPO, utilities and vendors.
|

It is the Task Force's perception, and also that of the

i utilities, that currently, following a significant event, too

many independent investigations are carried out by the various

NRC offices (I&E, Regions, NRR, AEOD), INPO, EPRI/NSAC, utility,

! and vendors. These investigations tend to overlap and interfere

and make fact finding and the determination of cause difficult,

| as observed in the Salem-1 investigation. A single well-

organized investigation focusing on the determination of cause
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would provide a more ef ficient and thorough fact finding and

timely input to required NRC, licensee, INPO, and vendor evalua-

tions, while at the same time providing the factual basis for

regulatory and enforcement actions. This need is coupled with

the need for a clear definition of organizational responsibility

for the investigation and determination of cause.

b) There is need to " freeze" the plant conditions and per-

connel, if practicable from the safety point of view, as soon as

possible after a significant event (SE) in order to be able to

recreate the event accurately and determine the probable cause in

an investigation.

This necessity to preserve the evidence must be imparted

forcefully to all concerned with an event under investigation.

If too much time passes before an investigation is initiated, the

memories of operating personnel begin to fade and plant compo-

nents may be changed or altered (e.g., the Salem-1 event). The

investigation of a significant event must start as soon as possi-

ble after its occurrence. It is recognized that freezing plant

conditions may cause undue economic hardship; therefore, careful

-judgment would be required in the application of a freezing

criterion to only those significant events which require full

field investigation.

c) There is need to separate fact-finding from searches for

violations of rules or regulations to minimize the potential for

an adversarial atmosphere in an investigation.

In event investigations it is perceived by the utili-

ties, whose cooperation is needed, that the NRC investigators

conduct the investigation on an adversarial basis. Searching for

regulatory violations possibly punishable with fines while trying

to establish the facts of an event does not produce an atmosphere

conducive to the latter, but, on the contrary, is apt to have a

I
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chilling effect. Logically, the fact finding should start

first. However, the present responsibility for investigation by

the regulatory and enforcement arms of the NRC tends to work
i

against the fact finding goal. I
|
l

d) There is need for investigators with more operating |
experience, appropriate practical technical expertise, and more !

training in conducting investigations.

Given the difficulty of competing with the industry for

people with operating experience, and the dif ficulty of maintain-

ing that qualification in government service, it would appear to

be desirable to emulate the NTSB party system for conducting

investigations. This would enable the investigative body to make

use of highly qualified personnel from the utility and the re-

actor manuf acturer to help with the investigations.

,

"

e) There is need to improve the ability to identify signif-

icant event's.
.

The present NRC staf fing for resident inspection does

not seem to be adequate to detect all such incidents or, some-
~

times, to understand their full safety significance (e.g., Hatch-

2). Partly this is because there are too few resident inspectors

to be present at all times, and partly because the resident

inspectors have too many varied responsibilities to examine an

event that is not obviously significant to the necessary depth to

make a determination. This situation could be alleviated by

adopting the system of designated representatives at utilities
isimilar to the one used by the FAA at aircraft manufacturers as

an essential-part of its certification programs.

1

I

f) -There is need to improve the timeliness of the issuance j

and implementation of recommendations from an investigation.

I

l

|
;

I
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!

There have.been criticisms that the issuance and imple-

mentation (e.g., Hatch-2) of requirements for safety improvements i

following an investigation sometimes take too long, and that the

reasons for rejecting recommendations are sometimes not made'

public. This situation could be improved by a system of public

recemmendations requiring a public response within some time

limit. (The present procedures call for a written response to

AEOD recommendations, but these are not widely disseminated,.as

are the responses of the FAA to NTSB recommendations, both of

which are published in the Federal Register.)

g) It is desirable for an office such as AEOD to develop

relationships with utilities outside the regulatory framework to

obtain additional operational data.

In' the original concept for AEOD, it was proposed that

one of its responsibilities was to accumulate and evaluate oper-.

ational data, especially for use in determining reliability of

systems and components for probabilistic risk assessment. The

responsibility for the compilation of reliability data has cur-

rently been given to INPO, which has taken over the Nuclear Plant

Reliability Data System (NPRDS). After a relatively slow start

NPRDS, a voluntary utility reporting program, is beginning to re-

ceive data on component and system failures from the utilities.

Although the AEOD is committed to analyze NPRDS data as part of

its trends and patterns analysis, there is need to evaluate the

NPRDS data in conjunction with operational data to develop useful

component and system reliability data ' for PRA. Sometimes it is

difficult to obtain operational data such as length of operation

of. components, and current component and system data needed for

. reliability analysis.

Although these improvements could be made in the procedures

and practices of the present organization, it is believed that

_ . . _ ~ - . _ _ ~ . _ _ _ _ _ __ _ ,_-
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they would be more likely to be implemented with a single inde-

pendent safety organization whose-primary responsibility would be

the conduct of investigations into significant events, the

determination of cause, and formulation of recommendations to |
1

prevent their recurrence, and which did not have regulatory, j
'

licensing, or enforcement responsibilities. It is believed that

such an agency would enjoy greater public confidence than the

present arrangement, even if the latter were improved along the

lines suggested here but not made independent in the sense just

defined, because the potential for a conflict of interest would

still exist.

4.2 Comparison Between Nuclear and Aviation Industries

The extent to which an NTSB-like approach can be adopted for

the investigation of nuclear events depends on the degree of

similarity between the aviation and nuclear industries. A dis-

cussion of the similarities and differences between the two

industries is given below.

Similarities

a) Both industries use high technology and sophisticated

equipment.

b) Both industries depend upon instrumentation'and inter-

pretation of instrument readings for_ safe operation.

c) Both industries are commercial ones providing services

to.the general public.

d) - Both industries are regulated by federal agencies and

operate under government licenses. In both cases the operators

are not the designers and the constructors of the systems they
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|

operate. The ultimate responsibility for safe operation rests |

with the operator: the airline or the utility.

e) In both industries large capital costs require maintain-

ing a high level of utilization of the equipment (plants or

aircraft) for commercial success.

f) There is high public interest in and media attention to

significant operational events or accidents in both the aviation
and nuclear industries. A safety problem for one operator will

in general affect other operators.

Differences

'

a) Although both industries require a high level of util-

ization of equipment, commercial nuclear plants require a much
larger capital investment than commercial jet aircraf t (NSO.5B -
$4B per nuclear plant, and $10M - $60M per plane). Because of

the significantly larger capital cost, there is greater urgency

to get a nuclear plant back on line after an event. Replacement

power costs alone could exceed SlM per day for a large 1000-MW
plant.

b) It is not possible to shut down a nuclear power plant'

completely, as it is an aircraft. Since the decay heat produced

even after a plant has attained cold shutdown may be considera-
ble, there is a continuing need to operate heat removal systems.

This may reqaire rapid repair or replacement of components or

systems after an event which may in turn preclude the " freezing"
of equipment and personnel for an investigation. On the.other
hand, after a significant event an aircraft may not be in a

condition to be returned to service at.all, or it may require

major repairs, or even if still intact, it can be safely shut

down. Therefore, it is always possible to " freeze" equipment and

operating personnel to investigate an aviation event.

-- - - - . , . - . . . -. -. , .. ..
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c) . ~In the commercial airline industry there have been about

1400~ fatalities in 238~ accidents in scheduled airline service

over the past 10 years, and about 300 fatalities in 353 accidents-

in commuter 1 air service during.the same period. In th,e commer-
; cial nuclear power industry there have been no fatalities involv-

! ing the . general public and only one significant event (Three Mile

Island Unit 2 (TMI-2]) which resulted in major damage to the

facility, during the same 10-year period.

One of the reasons for the difference in public atti-

tudes toward nuclear and aviation . events is that an aircra'f t
| accident,.even with a number of fatalities, rapidly disappears

from the headlines and ceases to be a' public issue.. .On the other4

j . hand, after a nuclear power. plant event, especially one that~re-

sultsfin shutdown of the: plant'for some period of time, there are
,

freg'uent hea'dlines on the_ hearings for restart, and discussions

regarding. emergency planning, siren testing and drills, all of

which-help to maintain the issue before the public.
,

d) In the' aviation industry there ~are approximately 2500
4

-commercial (scheduled and commuter airlines) aircraft and 250,000
'

} general aviation aircraft in o~peration,'wheraas there are_only.
; 129. nuclear. plants either operating or under. construction (851had-
! -- : operating licenses as of-Decemberc1984).. The'NTSB estimates-that

cin ,1984 there will be about 3500 field accident investigations,'

:of which about 10-11 will be~ major accident investigations

involving significant fatalities. In the nuclear _ industry in

198411t His . estimated that there will be about- 2200 licensee event.
reports, of which perhaps 70-140 will have some-significancefand~

about 10 of-these will be considered abnormal-occurrences. It.^~

! . should be recognized that there is a major _ dif ference , between the
! ! aviation . events -and the ~nuclearfoperational- events ' in that' the

'
'

Lestimated 8-10 abnormal occurrences per year at nuclear power-

-plants will in all probability require only some component or
,

i

!~

i

]
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system repair and involve little or no fuel damage or release of

radioactivity, and no fatalities or injury to the public. The

abnormal occurrences and the 70-140 LERs having some significance

would.be studied primarily as possible precursors to more serious

events.

e) The philosophy of design of equipment is significantly

different in the two industries. A nuclear power plant is.sig-

nificantly more complex than a modern jct aircraf t. . The nuclear

components and systems are more rugged and can stand greater

abuse than aircraft components and systems. A single nuclear

plant has more than 25,000 components (line-replaceable units),

whereas an aircraft has at most 5000 to 6000. There are more re-

dundant safety features in a nuclear plant than in an aircraft.

There is greater routine dependency upon the pilot of an aircraft

than on an operator of a nuclear plant for safe operation. Be-

cause of weight considerations, there is greater need to balance

the design and redundancy of safety systems with economics in the

design of an aircraft than of a nuclear plant.

f) There.is a fundamental difference between the agencies.

regulating the two industries. In the aviation industry the FAA-

was established "to provide for the regulation and promotion of

civil aviation in such a manner as to best foster its development

-and safety". On the other hand, the NRC was established solely

to regulate the nuclear industry.

g)' There are significant differences in the extent of

involvement of the regulatory agencies of the two industries in

actual operations. In the aviation industry.the FAA operates air

navigational aids and the air traffic control (ATC) system, which

controls the flight routes and patterns of commercial aviation.

It also disseminates weather information. It may, therefore, be

directly responsible for an aircraft event or accident. In the
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nuclear industry the NRC is not directly involved in the routine

operation of a plant. During an emergency, although the licensee

has direct responsibility for safe shutdown of the facility, the

NRC may become involved and may be indirectly responsible for an
event through its advisories. The FAA is, therefore, more likely |

'

to be~ culpable in an accident or event than the NRC, and |

consequently the need for a totally independent investigation
(independent from the regulatory agency) is more compelling in

,

the aviation than in the nuclear industry.

h) In aviation, a significant event is rather obvious be-'

cause the aircraft is damaged or destroyed, or operational errors

may be obvious to witnesses. The Air Traffic Control (ATC) sys-

tem would also detect many abnormal occurrences. In the nuclear

industry the NRC depends on the utility to identify an unusual

event at a nuclear power plant, unless the NRC Resident Inspector

i happens to be in the control room at the time of the event. In

almost all cases the utility operating staff would have the

$ responsibility not only for the identification of the event but

its significance. Events may occur whose significance could be
overlooked because of inadequate reporting or description. For

f

example, the precursor to the TMI-2-accident was not identified
; oas a significant event by'the utility. Other examples are the.

Salem initial circuit ' breaker failure and the Hatch-2 event.

1) In the aviation industry there is a greater degree of

trust and cooperation among the parties (FAA, NTSB, airline,
manufacturer, etc.) during the investigation of an accident.

Investigations are conducted in a less adversarial atmosphere
than in the nuclear industry. There are a number of reasons for
this.- The emotional impact of an_ aircraft disaster is one. A

s.
second reason is the direct and immediate incentive that all
' parties in an investigation have to determine the cause andi

prevent recurrence. A third reason is the spirit of camaraderie
:

!

.-

O

f
r
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'

and the romantic aura that still attaches to the aviation indus- |-

try and affects those ' associated with it, especially those who

have grown up with it. These factors may operate to a lesser de-

gree in the nuclear industry. A final reason is the absence of a

determined opposition which questions the need for air transport,

unlike the situation'in the nuclear industry.
i

j) The competitive climate is very different in the two,

industries. Especially since deregulation, the airlines compete,

while the utilities are regulated monopolies and do not compete.

An airline which acquires a reputation for a poor safety record

may lose business to a competing airline with a good safety

record. .This provides an additional incentive for maintaining

reliable and safe operation by preventing accidents and cooper-

ating wholeheartedly in an accident investigation.

:

4.3 Degree of Independence Required
3

j The FY 1985 NRC Appropriations Act called upon the NRC to

f conduct a study on the need for an independent organization to

investigate significant safety events. There was no definition

of " independent". The term " independent organization" could mean

an organization independent of the NRC as the NTSB ~ is of the FAA,
as has been suggested by some, or an organization independent,

only of the regulatory, licensing, and inspection'and enforcement-

responsibilities of the NRC staff.
L
,

'If the intent'is to establish an organization to investigate

operational events and also to maintain general oversight over

. .the performance of-the NRC, INPO, and utilities on nuclear power

plant safety, then clearly an organization totally independent of

the-NRC is desirable. It should be recognized that the NTSB,
~

although it has been given what may be interpreted as a generalt'

| oversight role over the FAA, has, in fact, exercised this role.

!
4

'
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with discretion and rather selectively. The necessity for selec-

tivity in this area is dictated by the great difference in the

size of the NTSB and FAA. j
l

If the responsibilities of the organization are limited to

investigation of events, determination of cause, the development

of recommendations, and the conduct of studies, then it should at

least be independent of the regulatory, licensing, inspection and

enforcement arms of the NRC in order to avoid a potential con-

flict of interest due to past actions or inactions in these

areas. Three alternatives for an independent organization are

suggested: 1) an organization independent of the NRC, which will

be designated the Nuclear Safety Board (NSB), similar to the

NTSB; 2) an organization designated as the Office of Nuclear

Safety (ONS) reporting to the NRC Commissioners; and 3) an ONS

reporting to the NRC Executive Director for Operations (EDO).

These three options dif fer from each other in the degree of

independence from the regulatory, licensing, inspection and

enforcement functions of the NRC and from the NRC itself.

Whether the organization should be an NSB, ONS/ Commission,

or ONS/EDO would depend upon public perception of the objectivity

of the organization. Public confidence in the NRC and the

nuclear industry may be increased by an investigatory agency

which is independent of the events and operations it investi-

gates. However, there is no obvious way to determine by a study |

such as this whether public confidence in nuclear power regula- ;

tion would or would not be improved by an independent NSB, |
although in the aviation ind stry the NTSB, which is independent |

|of the corresponding regulatory agency, the FAA, obviously enjoys

public confidence in its objectivity and effectiveness.
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4.4 Objective

It is proposed that a statutory independent safety organiza-

tion (ISO) be established, which would have as its primary objec-

tive'the promotion of nuclear safety by conducting investigations

(fact finding and evaluation) of significant operational safety

events at NRC-licensed facilities, to determine cause, and the

formulation of safety recommendations to the NRC to prevent the

recurrence of such events. The principal objectives would be:

Objective investigations (fact finding) of significant.

safety events;

an analysis and evaluation of the facts leading to the.

determination of probable cause;

the development of public recommendations to the NRC to.

prevent recurrence of such events and enhance safety;

follow-up to see that recommendations are implemented;.

continuing analysis and evaluation of operational data.
,

and licensee event reports to search for accident
precursors and patterns and trends;

conduct of special safety studies and development of.

recommendations.

4.5 Authority and Responsibility

This organization would have the characteristics, authority

and responsibilities outlined below. It would:

a) Be headed or directed by a recognized technically

qualified person or persons who have the respect and confidence

of the technical community.

b) Determine the facts, conditions, circumstances, and the

ccuse of accidents and significant safety events at NRC-licensed

_ _ . ._ -.__ _ -.
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facilities, except, possibly, for those occurring in facilities

under the-jurisdiction of Agreement States.
.

c) . Have the primary jurisdiction over the investigation of

all operational events at NRC-licensed facilities, but have the
,

-power to delegate investigation of less significant operational :
~

1

events as it deems fit. I

d) Have the responsibility to define a significant safety

event for purposes of investigation, the definition to include as

a minimum those events which currently fall into the category of

Abnormal Occurrences, and events in the alert or higher emergency

category. It would also be able to adjust the threshold for

investigation up or down, as required.

e) Establish a "Go Team" for investigating significant

operational safety events. This team would direct and coordinate

all investigations of a specific event. The size of the inves-

tigating team would be determined .by the ~ ISO and would depend

upon the magnitude and degree of complexity of the event.

f) Make public recommendations to the NRC to prevent

recurrence of the investigated events, with a public response

required of the NRC within a fixed tdirme period, the. response to

include a schedule for implementation of the accepted recommenda-

tions and the reasons for rejecting any recommendations.

g). Systematically compile and analyze operating and LER
,

data. q

h) . Conduct special-studies and investigations pertaining to

nuclear safety.- !

I
!

1) Hold hearings,' issue subpoenas, administer oaths, i

preserve evidence, etc. in connection with its investigations of
significant operational events.

1
1

_ _ _ _ _ _ _ _ _
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I
j) Develop licensee event report requirements.

L 4.6 Event Investigation

The operational events at NRC-licensed facilities may be

divided into four categories:

A. Operational events at nuclear power plants

B. Nuclear safety-related events at fuel cycle facilities

C. Safety-related events. involving medical and industrial
uses of radioactive sources and source materials

D. -Safeguards and security events involving nuclear mate-
rials at NRC-licensed facilities.

.

It is proposed that the investigation of events of Categor-

les A and B be within the primary scope of the ISO. The investi-

gation of events of Category C in Agreement States would be dele-

gated to the responsible authorities in those states (currently

there are 27 Agreement States), unless the state authorities re-

. quested ISO assistance, or there was reason to believe the state

was unable to conduct an adequate investigation, or a broad

safety issue was believed to -be involved. In non-agreement

states the ISO would investigate events in Category C. The

investigation of events'in Category D would continue as at pres-

ent with such agencies as the local police and the FBI taking the

primary responsibility for criminal investigations, and Nuclear

Material Safety and Safeguards (NMSS) investigating possible

failures of the safeguards system. The ISO would, therefore, be

responsible for the investigation of events in Categories A and

B, ' and for Category C in non-agreement states. The ISO would

have the. prerogative of delegating the responsibility for the

investigation of minor or non-significant events in even these

categories to the Regional or I&E offices of the NRC. It is the

.

___.__ _ _ _ _ _ _ _ _ _ . _ . _ _ _ _ _ _ _ _ _ . _ _ _ . _ _ _ _
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suggestion of the BNL Task Force that the ISO be devoted primar-

ily to the investigation of significant events at nuclear power

plants and, while maintaining oversight, delegate the investiga-

tion of events at the non-power reactor NRC-licensed facilities

to the appropriate NRC offices such as Regional or I&E. In order
1

to carry out their licensing, regulatory, and inspection and i
1

enforcement responsibilities, the relevant NRC-offices would also

have the authority to participate in the investigation of all

events.

The ISO would be notified of events through the 10 CFR 50.72

reporting system and through review of the Daily Reports made by

the NRC Regional Offices, which include reports from the Resident

Inspectors. ISO field investigators located at the NRC Regional

offices, by having access to the 10 CFR 50.72 reports and the

. Daily Reports, could provide the means for n6tification to ISO

headquarters and the initiation-of investigation of significant

events. _These field investigators could provide . the screening of

-all unusual events. Relatively minor or non-significant events

could be investigated for determination of cause by one or two

field investigators. Significant events requiring full field

investigations would require the resources of ISO headquarters.

staff.

In conducting investigations of significant operational

safety events at NRC-licensed facilities, it is recommended that

the ISO use the " party system", as is done by the NTSB. A "Go

Team" would be set up and headed by an ISO person and would
include other technical staff from ISO. This team would be

responsible for responding immediately to a significant event to

collect evidence and determine the . facts, conditions and circum-

stances of the event. It would be dispatched to the licensee's

site as soon as possible after notification of a significant
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L

,

event,.but would not participate in the emergency response. Ex-
,

" . cept for those activities which can be undertaken without inter- l

' fering with .the emergency response, it would begin its investiga-

ftion as soon=as the emergency is over. The NRC would maintain

. its responsibilities for the emergency response as outlined in'

i NRC Manual Chapter 0502. It is expected that the NRC's Director

i :of Site Operations-(DSO) would determine when an investigation of
I the event could proceed.-

;

|-
The Go Team .would be composed of ISO personnel and experi-

enced technical and operational experts from appropriate NRC
i offices such as the regional offices, Office of Inspection &

f Enforcement, Office of Nuclear- Reactor Regulation (NRR), and

~ organizations such as the Institute of Nuclear Power Operations
,

(INPO), utilities, EPRI-Nuclear Safety Analysis Center (NSAC),

I and reactor and possibly component manufacturers.. It would have

j primary jurisdiction over the investigation of'significant events
! and ' direct all phases of the investigation. It.would have as its

j_ sole mission the accumulation of facts regarding the significant

event for the purpose of determining cause, rather_than the;'ver-

r :ification.of regulatory compliance. It is recognized that the -
'

regional offices and _ the Office of Inspection & Enforcement would

continue to have the responsibility for ' determining compliance
~

with NRC rules and regulations. The Office of Nuclear Reactor

Regulation would maintain its responsibility for licensing-and-

regulating NRC-licensed f acilities. Some. additional-investiga-

tion may be required for these purposes but would not be allowed-

to interfere with the fact-finding investigation. However, as in

the case of the NTSB investigations, it is . anticipated that the'

fact-finding investigation would provide most of the factual

i : basis for the determination of compliance. It is also expected

[ Jthat the appropriate NRC offices would maintain their responsi-

;- bilities Lfor shutdown or startup of the nuclear . power ' plant af ter

1

!

i

I t
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a~significant event. The responsible NRC official would author-i

ize.startup of a plant after a significant event following'

consultation with the ISO person in charge of the event investi-

gation to ensur- that the startup would not interfere with the
fa'ct finding.

Following completion of the fact finding, which may include
hearings to place evidence on the record and to receive the views
and recommendations of other parties, the ISO would have the sole
responsibility for determining the cause, probable cause or*

causes'of the significant event.

Other organizations such as the NRC (NRR, I&E, Regions),*

INPO, EPRI-NSAC, or utilities could concurrently evaluate the
facts and make a probable cause determination and submit it to
the-organization. This organization, before it issued its final

report, would be obligated to consider the submitted analyses.
' On the basis of its findings it would formulate recommendations

4

which would be placed in the' public record and submitted to the
i" NRC for its consideration. The NRC would be required to respond

- publicly to those recommendations within some stipulated time,
such as 90 days, accepting or rejecting the recommendations in
full or in part, providing a schedule for the implementation of
those recommendations it accepted and explaining the reasons for

,

any rejections. The NRC would also be required to review the

recommendations of such parties as INPO, utilities and~

manufacturers in its consideration of the ISO recommendations.

In addition, in order to assure the identification of all
significant operational safety events, it is recommended that the

. organization develop a designated-representative-(DR) system to
monitor all events occurring at the nuclear power plants-for a
given utility. As a consequence of the TMI-2 accident, every

4

,= , . , , . . . ,,
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'

utility having nuclear power stations must have a safety board :

with oversight responsibilities over operational events which

reports to high-level corporate management. The utility safety

board generally has the responsibility for reviewing and recom-

mending corrective action. One member of this board could be a

designated representative for the ISO. As a member of the

utility safety board he would participate in the review of all

operational events occurring at the nuclear plants of that

utility and, thus, he should be intimately knowledgeable about

all such events. The DR would thus be aware of all safety

matters regarding the utility's nuclear plants. The DR's respon-

sibility would be to ensure accurate reporting and appropriate

identification of events to the NRC and ISO if required. This

should help alleviate the problem of identification of signif-

icant events. The DR would provide a direct contact between the

utility and the ISO. The designated representative system should

not be confused with the party system discussed previously for

the conduct of investigations. However, there is no reason the

DR could not serve as a party in an investigation.

4.7 Size of Organization

The size of an ISO should be determined by such factors as:

the scope of responsibilities, the total number of events per

year, the number of significant events per year requiring full

field in-depth investigation, and the number of case studies and

patterns and trend analyses per year that are conducted. It is

proposed that the ISO have the responsibility for conducting

investigation of and determining the cause of significant events

at NRC-licensed facilities and also assume the responsibilities

of the AEOD as outlined in Section 2.1.1. The size of the ISO

could be approximately determined by taking the size of AEOD and

adding to it the number of technical staf f required for the.

investigation and determination of cause of significant events.
,

l
- .. --__ --.-.- - . . . _ - - - . . - . . --



.- - -- -- = ... -- - -.. - . . - - - ..

-138-

1

The numbers of unusual events and alerts reported under 10

LCFR 50.72 in 1983 and.1984 are listed below:
,

-

,

Type. 1983 1984

Unusual Event 205 224
,

Alert 7 8 i

i

The number of Licensee Event Reports (LERs) reported in 1983 and

1984 was about 4800 and 2200, respectively. The significant j

decrease in.1984 was due to.a revision of the criteria for filing
s

|. antler in 10 CFR 50.73.. In each of years-1983 and 1984 8 events
a1

'

were classified as abnormal occurrences in the approximately 80
,

reactors with operating licenses. If these are considered ,

significant events for investigation purposes, one could expect

L at least . 8-12 significant events per year at nuclear plants-
,

[ ' requiring-full field. investigations for the 85 plants (as of

December '1984 ): now having operating licenses. It is difficult to'

,

predict the number of significant events which' might occur- per+

year-and which would require full _ field investigations when the ;

L total. number of operating nuclear power reactors increases.to the-
.

s .

currently projected 129. It is assumed that the number of
.,

j significant events per NPP ' per year would decrease with improved
.

maintenance and. additional experience. It is estimated,.there-
i

fore, that the number of~significant events requiring full _ field
,

investigation.in'the' future, when all 129 plants become opera-
tional,,would not exceed about 20-25 per year. The size _of the
ISO will thus be estimated on _the assumption it would conduct

: about.20 full. field investigations per year.

I The BNL Task Force was unable to obtain detailed statistics
b on: the amount- of effort required to investigate past events such

I- 'as-those at Salem-1 or Hatch-2. On.the basis of a rough estimate

of between ' 12-16 man-months of NRC staf f resources required for
I the investigation of the Salem-1 event, it is possible to make
;-
i

|

l-
L
g
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I
1

! . approximate estimates of the resources required for the investi-~

'

gation of significant events at nuclear power plants. For 20
'

sign'ificant events per year requiring full field investigation,

} the effort.is estimated as about 20-26 man-years. Use of the
Ii' NTSB-type party system would provide additional resources from

,

|INPO, NSAC,' utilities, and vendors when necessary. In addition,

!
'of course, personnel from NRR, I&E, and the Regions would partic-

.ipate in all investigations.a

,

b - Since it will be some time before all 129 reactors are in
f commercial operation, it is suggested that an ISO hav'ing the

resources to' conduct about 12 full field investigations per year

at nuclear power plants, requiring about 15 man-years of effort,,

- be established ~ initially, for the first 3-4 years.
*

ISO staff representatives would also be required at the five
F regional' of fices to aid in the screening of telephone reports of
i. events reported under 10 CFR 50.72 for significance, conducting

individual field investigations of minor or non-significant'

events at all NRC-licensed facilities, and participating in. the*

full field investigations of significant events. It is estimated
*

that the screening for significance of 200-300 unusual events per

[ year and conducting individual investigations would require an
additional two to three technical ISO representatives at each of

,

; the five regional offices. This would add 10-15 additional' staff
to .the 15 required for full field investigation, for a total of

25-30 ISO staff devoted to the screening and investigation of4

-about 12 significant events-per year.- Since the screening of
unusual. events is currently being carried out by the staff in the
Regional, I&E and NRR offices,'perhaps a fraction of the staff
required for screening .of events for the ISO could be reassigned>

from existing offices. As additional-nuclear power plants become
~ fully operational _and experience is gained in the investigation
i- aof operational events with emphasis on determination of cause,

i

|
'

i

.
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the resources allocated to the ISO for this objective could be

modified. !

Assuming that the ISO took over the activities of the AEOD

as discussed in Secticn 2.1.1 for such areas as case studies,

pattern and trends analysis, collection of operational data, LER

coordination, etc., the staff size required for these activities

would be similar to that of AEOD, i.e., about 40 members possibly

increasing to about 50 as currently desired by AEOD. This staff

would be divided into about 42 technical professionals and 8

support staff.

The total number of technical professionals required for the

proposed ISO would thus be about 67-72, broken down as follows:

10-15 at Regional Offices (2-3 per office)

15 at Headquarters for investigations and determination
of cause of significant events

42 for current AEOD activities

This does not include administrative or support personnel such as

secretaries, computer programmers, clerks, data handling
assistants, etc.

The pros and cons of the three suggested alternative forms

of the proposed new investigative office will now be discussed.

4.8 Office of Nuclear Safety - EDO

One organizational alternative would be to establish an

Office of Nuclear Safety (ONS) as a statutory office at the same

~1evel as the Offices of Nuclear Reactor Regulation (NRR), Nuclear

Regulatory Research (RES), and Inspection and Enforcement (E&I).
The ONS would be headed by a director reporting to the EDO,

appointed by the NRC Chairman and serving at the pleasure of a
majority of the Commission. Since it would be a statutory
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l

office, the director could report directly to the Commission if

he wished, as can the directors of NRR, NMSS and RES today. ONS

would absorb the existing Office for the Analysis and Evaluation

of Operational Data (AEOD) and its functions, which include:

1) establishing reporting requirements for licensee event reports

(LERs); 2) compilation and analysis of LERs; 3) case and trend

and pattern analysis; 4) special studies; 5) publication of

periodic reports such as the Power Reactor Event Reports, etc.

The pros and cons of this arrangement are discussed below.

4.8.1 Advantages of ONS Reporting to EDO

a) It would provide the closest possible communication and

integration with the knowledgeable NRR, I&E, and RES staff.

b) It is estimated that in addition to the projected AEOD

technical staff of about 42, an additional 25-30 engineers (10-15

being stationed at the Regional Offices) would be required to

carry out the added responsibilities. This approach would proba-

bly cost less to the government than a completely independent

agency.
4-

c) If there are few significant events, the ONS staff could

be utilized as supporting staff to the EDO, thereby efficiently

utilizing scarce experienced technical staff.

d) Being a part of the NRC would provide career opportuni-

ties which would make positions in ONS more attractive to qual-

ified technical personnel.

e) Being a part of a larger organization in times of budget

constraints would provide greater job security and therefore be

more attractive to personnel.

i

,
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f) A statutory ONS would have greater visibility,

permanence and prestige, and have the stature to ensure that its

recommendations were seriously considered in a timely manner.
1

4.8.2 Disadvantages of ONS Reporting to EDO

a) It would not be organizationally independent of the reg-

ulatory staff. Therefore, it would be vulnerable to charges of a

lack of objectivity and a potential conflict of interest.

b) It would not be in a position to ensure prompt consider-

ation of its recommendations by the NRC regulatory and ISE staff.

c) The availability to the EDO for the performance of staff

functions could dilute the investigative ef fort and compromise

the organization's objectivity and independence.

di Subordination to the EDO would lessen the public visi-

bility of the organization relative to the other alternatives.

4.9' Office of Nuclear Safety - Commission

The second alternative is a statutory Office of Nuclear

Safety headed by a director reporting directly to the NRC Commis-
sion. The director would be appointed by the NRC Chairman and

would serve at the pleasure of a majority of the Commission. The

ONS-C would absorb the present Office for Analysis and Evaluation
of Operational Data (AEOD) and its functions. The advantages and

,

disadvanta3es of the ONS-C are now considered.

4.9.1 Advantages of ONS Reporting to the Commission

An ONS reporting to the Commission would have much the same
advantages in the area of investigations as outlined for ONS-EDO,
and would have the following additional advantages:

l

|
1

l
1

1
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a) Greater public visibility.

b) Complete independence from the regulatory, licensing,

and inspection and enforcement staf f.

c) Better mechanism for constructive criticism of NRC

rules,' regulations, procedures and actions by routinely having

direct access to the Commission.

d) Greater incentive for the resolution of technical issues

in a more timely manner by the Commission through the' use of
public recommendations to which public response by the regulatory

staff would be required within a fixed time.

e) Lower costs than an independent safety organization, but

possibly about the same as an ONS reporting to the EDO.

~

f) Possible utilization as supporting technical staff to

the Commission, if work load permits, thereby using scarce

experienced technical staff more efficiently.

g) Better communication with the staff on a'less formal

basis than for a totally independent agency.

4.9.2 Disadvantages of ONS-C

The disadvantages of tne ONS reporting to the Commission are
discussed below.

a) Lack of independence from the Commission; therefore pos-

sible vulnerability to. charges of lack of objectivity arising

from approval by Commission of prior NRC licensing, regulatory,

and inspection and enforcement actions.

.
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b) Possibly greater inhibition against criticizing previous

Commission actions than an NSB. ,

i

c) Owing to its subordinate status, possibly less influence

with the Commission than a totally independent agency.

d) Less public visibility than an organization independent

of the NRC.

e) Somewhat poorer, more formal communication with the NRC

staff than for an ONS reporting to the EDO.

4.10 Nuclear Safety Board (NSB)

The third alternative, a Nuclear Safety Board (NSB), an

agency independent of the NRC and similar in structure to the

NTSB, would have responsibilities similar to those described for

the ONS. It is proposed that the functions of the NRC's Office

for Analysis- and Evaluation of Operational Data (AEOD) would be
taken over by the NSB, as with the previous two options.

The main advantage of such an organization would be its
total independence from the NRC or any other executive office or
agency (as with the NTSB, its budget would be submitted simulta-
neously to the Office of Management and Budget and to Congress) .
Of the three choices it would therefore be the most objective and

4

the least-inhibited in criticizing NRC when the circumstances'

warranted it. If extensive institutional oversight of the NRC

were to be judged desirable by Congress, an independent NSB could
best provide _ the investigatory and oversight functions. It would

also be in the best position to foster a non-adversarial, cooper-

ative spirit during investigations, since it would not be

associated organizationally with the regulatory agency. It would

|

:

L _



\
| -145-

!
I be free to devise its own rules and procedures for conducting

investigations and hearings, subject, of course, to the powers

granted it and the limitations imposed on it by the enabling

legislation. It would also be free to apportion its resources as

it saw fit to best accomplish its purposes, and would have the

most complete control over the hiring and firing of its staff.

4.10.1 Arguments for a Nuclear Safety Board

The principal arguments in favor of the establishment of a

totally independent organization are as follows:
,

a) It would have the same advantages as an ONS in the con-

duct of the investigations, assuming that it made the same use of

the party system and designated representatives.

b) It could more objectively investigate operational events

whose cause may have been related to past NRC inspection and
enforcement, licensing, or other regulatory actions.

c) Its greater visibility would provide better assurance

that its recommendations made publicly and requiring a public

response by the NRC within a fixed period of time would be objec-

tively considered.

d) Its oversight over safety recommendations and implemen-

tation would encourage NRC to resolve generic technical safety

issues'in a more timely manner.

e) A totally independent investigative agency with some

watchdog powers may increase public confidence in the safety of
nuclear power plants.
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'f) It would:

provide a mechanism for constructive and objective.

criticism of NRC rules, regulations, procedures, and
actions;

allow NRC to concentrate on licensing and enforcement.

actions.

4.10.2~ Arguments Against a Nuclear Safety Board

The arguments against the establishment of an organization |
independent of the NRC'are as follows: |.

a) Unlike the FAA which controls the use of air space :

-through'its. Air Traffic Control _ System, operation of navigational

aids and dissemination of weather information, and which there-

. fore may_be directly implicated in an accident, the NRC has no

direct operational role in the activities it regulates. There

is, therefore, less need for a totally independent organization

to investigate operational events.

b) Since significant events requiring detailed investiga-

tions may amount to only 8-12/ year and at most an-estimated
20-25/ year when all reactors under construction are operational,
and events involving considerable damage have been very rare (one

accident [TMI-2] in over 20 years of commercial nuclear power

plant operation), and those involvingfatalitiesorfnjurytothe
general public have been non-existent, the additional operating
costsLand regulatory burden of such an agency-may not be
justified.

c) An NSB'would place greater demand upon the relatively
small pool .of available highly competent. experienced technical~

and operating personnel in the r-elear power field. A small

separate governmental ageres v. relatively limited salary
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ranges and opportunities for career advancement and greater
vulnerability to budget fluctuations would have difficulty in

attracting and retaining qualified experienced personnel.

d) Since NRC already is headed by a 5-person politically

appointed Commission, which provides for a diversity of views on
policy and its implementation, the need for yet another agency

with a similarly constituted directorship to oversee NRC's

operations is not apparent. There is also a danger that a dual.

arrangement of this sort could immobilize the regulatory process.

e) Open differences of opinion, especially on highly com-
plex or technical issues, between the NRC and an NSB, could
result in public controversy and decreased public confidence in
the regulation of nuclear power.

f). If the establishment of an NSB only increased the number

of investigations after a significant safety event rather than

eliminating overlap, an additional burden could be placed upon
the nuclear power industry without increasing safety.

g) A separate agency would probably result in a more formal
and therefore possibly less ef fective communication and interac-
' tion _with the NRC staf f, to the detriment of its performance.

h) The small staff would feel a greater sense of profes-

sional isolation and lack of technical cross-fertilization than
if the agency were organizationally a part of NRC.

R- _ , _ _ _ _, _ . _ , _ . . . _ . ,.._, ~. . . _ _ . _ _ _ - _-
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5. NUCLEAR SAFETY BOARD ORGANIZATION AND COSTS

Congress requested the NRC to include in the study a discus-

sion of organizational options and costs for the establishment of

an independent safety organization. On the basis of the required

functions and capabilities of an independent safety organization

discussed in the previous chapter, organizational options for a

Nuclear Safety Board are developed. Three general functions must

be carried out by any organization: executive, administrative,

and operational. Each of these elements will be examined as

modules and sub-modules that can be retained or discarded as the

concept of an independent nuclear safety organization is further

developed. For example, if the long-range trend analysis and

evaluation function were to remain within the NRC, that module

would be discarded from the safety organization.

5.1 Executive Function

As discussed earlier in this report, the National Transpor-

tation Safety Board (NTSB) is run by a five-member board, with a

" strong" Chairman as chief executive and with a Managing Director

to handle day-to-day operations. The'NTSB's regulatory counter-

part, the Department of Transportation (DOT), is headed by a

Cabinet member, and the various Administrations .within DOT, such
'

as the FAA for aviation, that interface with NTSB on actual

accident investigations, regulatory issues, etc., are headed by

single administrators.

The options for the Nuclear Safety Board executive function

are 1) a multi-member board, or 2) a single administrator. The

board arrangement appears to be working well at the NTSB. How-

ever, one may question the desirability of creating a board-type

executive - for a Nuclear Safety Board that would interface with
,

y- , , , - - , . - - - . - - - , . - - , - . - . - - - - -, - - - - , _ - - , - . . , , - - , , _ - . - , , , - , + _ . - - - - , - . - - - - . +
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.the present five-member NRC.I This would mean that the two key

nuclear safety organizations in the U.S. would be headed by

multi-member groups of political appointees.

Nevertheless, the structure of NRC aside,_an independent

nuclear safety, organization could be headed by a three- to five-
member board patterned af ter the current NTSB board with the
following characteristics: i

Board members would be appointed by the President' with.

.the advice and consent of the Senate;

board members would serve staggered, multi-year terms;.

make-up of the board would have political party restric-.

tions;

the majority of the board members would be required to.

be technically qualified in the nuclear power or related
fields; and

the Chairman would be delegated strong executive powers.-

.A possible option.for the Nuclear Safety Board executive
function, even if NRC retains its present five-member board,

would be the establishment of a three-member board with a strong

Chairman as chief executive. This approach was adopted in Rep.
Udall's legislative proposal in H.R. 6390, introduced in 1980.

Should this option -tma selected, the'five characteristics listed
above would still apply.

If the organization were to be headed by a. single adminis-
trator, that person would be appointed by the President with the
advice and consent of the Senate.

IRecommendations have been advanced from time to time to change
the current NRC to provide for a stronger chief executive or a
single administrator.
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Within the executive function, whether it -tue a board or

: single' administrator, would be the_necessary. legal support, both

[. creportingIdirectly to.the chief executive and/or the board.
:through a General Counsel as well as carrying-out any adminis-

'trative' law ' functions that would itue 'part - of the Nuclear Safety-

.

,

Board 's ' responsib'ility. 2 - This function is particularly critical
|immediately; following accidents or significant safety events and,

L
~

during follow-up of board 1 recommendations. Should a board form

: .ofEexecutive be' established, the board, at its discretion, might
~

b ' establish a position of Managing Director to _ handle routine,

$ 1 day-to-day operations. .This decision may be left to the board,
since'a strong Chairman..could also carry out thia function.

Finally, but not~least important, there should be a group

?within the executive function responsible for liaison with Con-;

? gress, ' various federal agencies including NRC,. state governments,

-the: press, and the public.
.

-Iri considering . the board vs. single administrator question,-

'iti should be noted that -the NTSB ' board does decide, as a group,

[ -what-the probable cause of an. accident-was and what recommenda-

j_ tions should be - made to the Department lof Transportation or to

/ Lthe,FAA'for.. aviation accidents to prevent future accidents or to

: cddress.other. topics; identified during the course of NTSB's gen-
- eral' studies'and assessments. Thus,f a' board structure provides a

j :mnasure-of checks-andtbalances. Consequently, it would seem to

! make-more sense.to have the NRC. headed by a single administrator

f Iand the Nuclear Safety _ Board headed by a board if statutory NRC.

.oversightEresponsibilities-are required by Congress.
.

d

}; 2 It is envisioned that a Nuclear Safety Board would have powers.

-

similar to those of the NTSB to hold hearings, issue subpoenas,
. etc.. Therefore, it would need an Administrative Law function-

. .

L
1 4

4
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5.2 Administrative Function

Clearly, any organization needs administrative support, and

where that function is placed in an organization is not criti-

cally important; nor is it dependent on the type of executive

function selected. For example, in the NTSB, the Bureau of

Administration is one of the "line" organizations, while at NRC,

the administrative functions are largely grouped under the Execu- !
1

tive Director for Operations (EDO), although each NRC office, in- ;

cluding the Regional Offices, has some administrative resources

within it. Probably the best solution is to let the NSB deal

with this question as it sees fit. If it is desirable to mini-

mize costs, an option would be to have the NRC. administrative

division handle the NSB administrative functions.

5.3 Operational Function

The Nuclear Safety Board would assume the functions and

responsibilities of the current NRC's Office of Analysis and

Evaluation of Operational Data (AEOD) and have as its two primary

missions: 1) accident and event investigation, and 2) evaluation

and analysis. The basic organizational structure that would

accommodate the executive, operational and administrative

functions is that shown in Figure 5.1.
;

Two other groups should be considered for the Nuclear Safety

Board -- a technology group and a field operations group (see

Figure 5.2). The need for a technology group would depend

largely on the degree of technical-independence from NRC that is

desired for the organization. In addition, a technology group

separate from the investigations group and the evaluation and

analysis group would be less likely to become captive to investi-

gations at the expense of evaluation and vice versa.

,
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Field operations could 1) put investigators closer to NRC

licensees, and 2) put investigators closer to the NRC field oper-

| ations and onsite inspectors who are most familar with licensee

operations.

The subordinate organizational groups are then largely

driven by 1) the types of facilities that NRC licenses, and at

which accidents or operational events may occur, 2) the spectrum

of technical disciplines that are required to understand accident

initiators, sequences, consequences, preventive measures, etc.,

as well as the regulatory process and the requirements of that

process, and 3) the geographical coverage of the organization.

5.4 Organization Structures

An expansion of Figure 5.2 into a more detailed organization

that is patterned after the NTSB results in an organization shown

in Figure 5.3. The fnvestigations Group, which would have re-

sponsibility for investigating events, incidents and accidents,

would consist of three branches: a Power Reactor Branch, a

Transportation and Waste Management Branch, and a Fuel Fabrica-

tion, Research and Test Reactors, and Materials Branch. This

approach separates accident and event investigation responsibili-

ties by type of facility involved, grouping certain facilities

for efficiency.

The Nuclear Safety Technology Group would be d*vided into at

least six branches (and there could be several more) that corre-
spond to the technical disciplines that are needed to investigate

accidents as well as conduct broader studies and analyses. This

Group would support the Investigations Group during accident in-

vestigations, as needed, and at all other times would. support the

Safety Assessment Group in ongoing studies, assessments, etc.

The inclusion of the Nuclear Safety Technology Group is somewhat
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i
f

p optional, since, during investigations, the accident investi-

gators could rely on outside technical assistance from NRC, the

industry, or' hired consultants and contractors. However, without
!~ this capability,-the independence of the organization could be

questioned.
,

The Nuclear Safety Assessment Group would have responsibil-

ity for conducting general safety studies and analyses, trend

,

analyses, and follow-up of NRC and industry actions in response

to the organization's recommendations. This group would be sub-
,

I divided into the Data Acquisition and Management Branch, the

Evaluation and Analysis Branch, and the Regulatory Follow-up
'

Branch.-

l
1The Field Operations Group in the NSB would be subdivided

according to the current NRC regional of fice structure. The

purpose of the Field Operations Group would be t'o 1) support the

; Investigations Group by conducting short investigations of minor

; ' events and to prepare a report, and.2) support the Safety Assess-

ment Group.by gathering data from NRC licensees, during the.

,

course of the routine investigations, that might not be available

-through the normal licensee-NRC or licensee-nuclear safety organ-

.ization channels.,

The Administration Group could be organized a number of ways4

at the direction of a board or chief executive.

.

An obvious modification to the organization shown in Figure

15 . 3 would be to delete the Nuclear Safety Technology Group and,

either 1) put those capabilities in either the Investigations
' Group.or the Safety Assessment Group or both, or 2) rely on ex-

ternal technical support. As discussed previously, option (1)

. could make it more difficult'for technical skills to be made

available across the organization and, thus, lead to duplication

>

, - - . . , , _ _ _ . - - , . . _ _ _ . - _ . - . _ _ _ _ . . - . - _ _ _ _
-._.;__,__..- _
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of skills. Option-(2), on the other hand, could impair the inde-

pendence of the organization by forcing it either to rely solely

on the NRC or the industry for technical support or to contract

for consulting services as needed.

1

Another modification that could be considered would be to
'

delete the Field Operations Group. However, there would still

need to.be frequent contact between-the nuclear safety organiza- i

tion, NRC licensees, and the NRC regional inspection functions so
i

that even if the Field Operations Group were deleted as one of

the main groups, the function would have to be retained under the

Investigations Group.

Including Field Operations within the Investigations Group

would not diminish the capabilities of the organization, but

would provide forf some streamlining. Therefore, a good reference

organization, for discussions of staffing requirements and costs

of establishing a Nuclear Safety Board is shown in Figure 5.4.

5.5 Operating Costs

The annual operating costs for a Nuclear Safety Board will

consist of:

Personnel compensation.

Personnel fringe benefits.

Travel.

Office space, utilities, communications.

Miscellanenus expenses including funds for consultants ..
r

technical assistance, and reimbursables to the NRC and
its national laboratory consultants.

,

Personnel compensation and fringe benefits are obviously

directly proportional to the number of staff members in the

t:
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I

organization. An examination of the budgets for the NTSB for

fiscal years (FYs) 1983, 1984, and 1985 shows that the expenses

other than personnel compensation are fairly constant fractions |
of the total personnel compensation.

One-time start-up costs will be examined separately from the 1

annual operating costs, although it is not envisioned that there

will be any significant start-up costs. Such costs could be

large only if the organization were to include laboratory equip-

ment, large computing facilities or some other large items. Lab-

oratory and computing facilities would be available from existing

Department of Energy national laboratories or university research

laboratories.

5.5.1 Staffing Requirements

Figure 5.4 will be used as the reference case for estimating

the number of personnel required to staff an independent nuclear

safety organization. However, the estimates that follow are not

based on an in-depth analysis but, instead, are based on 1) the

total number of operational events as evidenced by the licensee

event reports to be screened (estimated to be currently about

2200/ year for the 85 plants with operating licenses and about

3300/ year for 129 plants); 2) the number of events which require

full field investigations (approximately 8-12/ year for the first

3 to 4 years); and 3) the number and type of facilities that NRC

regulates and are thus possible locations for incidents that

would need investigating.

The estimates that follow are thought to be minimum staffing

requirements (i.e., the minimum number of personnel needed to

carry out the functions described in Figure 5.4).

-
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5.5.2 Executive Group

Two different types of executive functions were considered

in Section 5.1; the single administrator and the board. Staffing

for a single administrator executive would be as follows: I
1

|
Administrator 1 (1)3 |
De'puty Administrator 1 (1) '

Technical / Legal Staff 2 (1)

TOTAL 4 (3)

Should a five-member board be chosen as the executive func-

tion, staf fing requirements would increase as follows:

Board Members 5 (5)
Staff Support to 6 (2) [1 staff for each

Board Members member; 2 for the
Chair nl

Executive Director 1 (1)

TOTAL 12 (8)

There are three executive staff support organizations iden-

tified in Figure 5.4, and these would be staf fed as follows:

General Counsel 2 (1)
Administrative Law 2 (1)
External Liaison 2 (1)

TOTAL 6 (3)

The Administrative Law-function would obviously depend on

the number of hearings that the organization would handle in a
,

year. As with the rest of the staffing estimates, this estimate

is believed to be the minimum required. Nonetheless, these

3Numbers in parentheses indicate support staff requirements.
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estimates show that the executive function .could have as many as
.

twenty-nine-(29) full-time staff or as few as sixteen (16),

depending on which form is established (i.e., board 1m: single

administrator).-

'5.5.3 . Investigations Group

The Investigations cGroup would have primary' responsibility

for conducting investigations of the approximately 8-12 signif-

icant incidents that occur each year which require full' field

investigations.. A' suggested staffing plan for the Investigations

Group would be:

Director- 1. (1)
Power Reactors Branch 11 (2)
Transportation, Waste Mgt., Fuel

Fabrication, Research & Test 3 (1)
Reactors and Materials Branch

Field Operations Branch 15 (1)

TOTAL 30 '(5)-

'

.The individuals within the Investigations Group.should be

able to participate in investigations associated with any NRC-

licensed facilities in addition- to the facilities associated with -
their particular branch. Each of the 15 staff members assigned

to NRC's regional offices (2-3 staff per office) will:have to

handle screening of the 200-300 unusual events per year and'
investigations in the full range of. facilities in his region.

The provision for 15 individuals'at headquarters dedicated to
investigating the 8-12' or- so significant -incidents per year at

NRC-license'd facilities seems reasonable given that they can call
on other.: individuals within the organization as well as NRC, the

industry, and consultants.
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5.5.4 Nuclear Safety Assessment and Technology Groups
.

For the purposes of this discussion, the two groups for

assessment and technology have been combined because these areas

are similar to those currently within the responsibility of ,

AEOD. It currently screens about 2200 LERs per year and conducts

case studies and trends and pattern analysis and other activ-

ities, as described in Section 2.1.1, with a staff of about 40
'

including support personnel. AEOD anticipates increasing this

staff to about 50 to carry out its current responsibilities; thus

a staff of 45 technical and 5 support personnel appears to be a

reasonable estimate for the combined assessment and technology

groups.

5.5.5 Administration Group

As indicated earlier, the exact form and structure of this

group could and should be left to the first administrator or

board to deal ~with. However, for purposes of this analysis, the

total number of personnel in the Administration Group is esti-

mated to be about 10% of the total number of personnel in the

entire organization.

5.5.6 Staffing Summary

Combining the estimates above, the total number,of full-time
personnel necessary to staff a Nuclear Safety Board is as

follows:

. _ - _ _ _ _ _ _ _ - _ _ _ _ _ - _ - _ _ _ _ - _ _ _ _ - - _ _ _ _ _ _ _ _ _ _ _ _ _ - _ . _ _ _ _ - _ - _ - _ _ _ _ - _ _ _ _ - - _ _ - - _ - _ _ _ _ _ - _ _ _ _
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Single
Administrator Board

Executive 10 (6) 18 (11)
Investigations 30 (5) 30 ( 5)
Assessment & Technology 45 (5) 45 ( 5) <

Administration" 9 (2) 9 ( 2)

TOTAL 94 (18) 102 (23) |
|

As can be readily determined, a Nuclear Safety Board headed

by a single administrator would require an estimated 112 people,

whereas an organization headed by a board would require 125.

For comparison, the National Transportation Safety Board

(uTSB) has a full-time staff of about 340 people, who issue about

40 major accident investigation reports per year, but who also

issue about 3,500 reports (field investigation reports) on less

serious accidents, many of which, however, involve fatalities

(e.g., in 1983 there were 583 fatal accidents which resulted in

1049 fatalities in the general aviation category). It should be

emphasized that many of the -less-than-major accidents in the

aviation industry involve fatalities and would be considered very

serious by nuclear standards. The NTSB would, therefore, be

expected to be considerably larger than the NSB. It seems

prudent to establish a Nuclear Safety Board with a minimum of

staff, allowing it to expand if warranted by its workload.

''No reduction is made in the Administration Group when consider-
ing the single administrator.
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5.6 Personnel Costs

Personnel compensation can be estimated by identifying the

average annual salary of the organization's employees and multi-;

plying by the total number of full-time employees. The average
'

. annual salary for employees of NRC in FY 1985 is $42,300, and the

average grade is GS-ll.9. For comparison, the'same data for-NTSB

is $39,390 and GS-11.85. For the single administrator and' board

member positions, the Executive Service (ES) salary of $67,000

per year'is assumed. Using these figures, the total personnel*

compensation costs for the organization can be estimated: ,

Single
Administrator Board

Executive Positions $ 67,000 $ 335,000
Staff 4,695,000 5,076,000

TOTALS $ 4,762,000 $5,411,000
,

| In addition to these direct personnel compensation costs,

employee fringe benefits for the NTSB in FYs 1983, 1984, and 1985'

averaged 10% of the total employee compensation costs. Using
this~ percentage, total personnel costs become:

J

Single
Administrator Board

Personnel Compensation S 4,762,000 $5,411,000
Personnel Fringe Benefits 476,000 541,000

TOTALS $ 5,238,000 $5,952,000

'

5.7 Other Costs

Additional costs associated with an independent nuclear

safety organization.would include:

;

D

i

4
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Travel.

-Office space, utilities, communications, etc..-

Miscellaneous, including NRC reimbursables, consulting.

fees, technical assistance, etc.

One-time start-up costs.

.These' additional costs (except the one-time costs)'are

estimated to be proportional to similar costs -incurred by NTSB .

(i.e'., they.will be the same fraction of the personnel compensa-

-tion costs as in the NTSB budget). These fractions, expressed as

a percentage of the personnel compensation costs (excluding
fringe benefits) are:

Travel 10%
office space, etc. 16%
Miscellaneous 20%

'

The one-time start-up costs are estimated to be $500,000 to

cover the costs of purchasing computers or other equipment.

5.8 Budget Summary

Using the personnel costs estimated and - the fractions as-
sumed, a summary budget for the organization is as follows:

Single
Administrator Board

Personnel Costs $ 5,238,000 $5,952,000
Travel 476,000 541,000
Office space, etc. 762,000 866,000
Miscellaneous 952,000 1,082,000

TOTAL ANNUAL BUDGET $ 7,428,000 $8,441,000

Start-up Costs $ 500,000 $ 500,000

TOTAL $ 7,928,000 $8,941,000

.
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Comparing the staf f and budget estimates of a nuclear safety

board with the NTSB, we find:

Safety Board NTSB

Total Annual Budget $7.43-8.44 million $20.8 million
Personnel 112-125 343

These figures must be considered rough first approximations

of personnel requirements as well as budget estimates. In par-

ticular, the multipliers used to estimate non-personnel-related

expenses are a very crude approach to estimating these costs,

which account for about 30% of the total budget.

_ _ - _ _ _ - _ _ _ _ _ _ _ _ _ - _ _ _ _ _ _ . - - - - _ _ _ _ - _ _ - - - _ - _ - - - - - _ _ _ _ - _ _ - _ _ _ _ _ - _ _ - - - - - - - _ - _ _ - - _ - - - - - - _ _ _ - _ _ _ - - - - - - . - -
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6. LEGISLATIVE REQUIREMENTS

Studies of the additional legislative authority and possible

changes in the NRC legislative authority required for the estab-

lishment of a Nuclear Safety Board independent of the NRC, as

well as for the establishment of a statutory Office of Nuclear

Safety within the Commission, were conducted by M. A. Rowden and
S. E. Fowler of the legal firm of Fried, Frank, Harris, Shriver

& Kampelman of Washington, D. C. These studies are included in

their entirety as Appendices A and B of this report. .

The_ analysis of the required additional legislative author-

ity'was based upon a review of Title IV of H.R. 6390 introduced

by Fap. M. K. Udall in January 1980, which was a comprehensive

package of amendments to the Atomic Energy Act of 1954, and

studies of the acts establishing the NTSB and NRC. The legisla-

tion needed to establish a Nuclear Safety Board is provided in

Appendix A.

It should be noted that this BNL study of the need for an

independent safety organization has not included the question of

the need for an oversight body to review the performance of the

NRC or for a monitoring station for nuclear power plant opera-

tional data, both of which are discussed in H.R. 6390. These
questions were regarded as outside of the scope of the present

study.

A study of the legislative authority needed to establish an

Office of Nuclear Safety within the Commission is contained in

' Appendix B. A study of the act establishing the NRC indicates

that the NRC has sufficient authority to establish an Office of

Nuclear Safety within the Commission. A statutory ONS reporting

to the Commissioners, as described in Section 4.9, would

obviously require changes in the NRC Organization Act.

|
1
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7.. DISCUSSION AND RECOMMENDATIONS

7.1 Review of Findings

A BNL Task Force has studied the need for and feasibility of

establishing an independent organization to investigate signif-

icant safety events at NRC-licensed facilities. The study has

reviewed the present approach to the investigation of operational

events at nuclear power plants by the NRC and INPO. For compari-

son and possible application to the nuclear industry, it has also

reviewed the organization and procedures for accident investiga-

tions in the aviation industry by the FAA and NTSB. It also has

. addressed the need for, feasibility of establishing, possible

institutional forms, and legislative requirements for an indepen-

dent organization as an alternative to the present system for

investigating nuclear incidents.

The study of the current practices for the investigation of

operational events by NRC and INPO to determine cause found them

to have generally been conducted in a proficient and technically

competent manner, with some exceptions. The BNL Task Force

reviews and interviews have suggested that some improvements are

needed in this area. These include:

a) A more structured and coordinated approdch to the inves-

tigation of significant events to minimize the number of over-

lapping investigations and to focus more strongly on fact finding

and determination of cause as the primary goal.

b) Procedures.to " freeze" plant conditions and personnel as

soon as possible after a significant event to preserve the evi-

dence for fact finding.

. _ - - _- _ - - _ - _ _ - _ _ _ _ _ _ - - - _ _ _ _ - _ _ _ _ _ _ _ _ _ _ _ _ - _ _ _ _ _ _ _ _ _ _ _ - _ - _ _ _ _ - _ - - - _ - - _ _ _ - _ - _ _ _ _ _ _
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c)= Separation of fact finding from determination of regula-

' tory compliance to minimize the.adversarial rel.ationship between

NRC and' utility personnel and to minimize a potential conflict of

-interest on'the part of the NRC staff due to its prior licensing,.

regulatory, or enforcement actions or omissions. !
!

d) Greater operating experience and training in conducting. j

investigations on the part of investigators.

e) More accurate and timely identification of significant

events.

f) Improved feedback in a more timely manner of the results

of the investigations, including determination of cause, to the-

utilities and the public, and more timely consideration of the

recommendations.

Although many of the improvements . identified as needed by
this study could be implemented by the present organization, it

is felt that they could be more easily brought about by a new

organization divorced entirely from the regulatory and compliance
arms of the NRC and focused on fact-finding and determination of

cause of significant events. The greater independence should

inspire greater public confidence in the investigative process

and the increased stature and enhanced visibility of the organ-

ization and its procedures would help to ensure more timely

consideration and implementation of its recommendations.

Three alternative independent forms of the proposed new

organization were considered and compared, namely, an Office of
Nuclear Safety reporting to the Executive Director for Operations
within the NRC; an Office of Nuclear Safety reporting directly to

the Commissioners; and a Nuclear Safety Board independent of the
NRC. The three would differ primarily with respect to the degree

t
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of independence they would have. Some degree of independence is
required in order to avoid a potential conflict of interest of

.

'

the NRC staff when investigating a significant operational event

which may have been caused in part by a previous licensing,
'

regulatory, or enforcement action or inaction.

7.2 Recommendation

As a result of its study, the Task Force recommends the

adoption of an investigatory system patterned af ter that of the
NTSB. That model is attractive because it has worked well in
circumstances similar to those currently prevailing in the

nuclear industry and appears to enjoy a high degree of public
confidence. Of the three alternative options considered, the

Task Force recommends the establishment of a quasi-independent,
statutory Office of Nuclear Safety (ONS) headed by a director
reporting to the Commissioners and having the primary responsi-
bility for the conduct of investigations of significant events at
NRC-licensed facilities to establish "the facts, conditions and

circumstances" of the events, to determine the cause of events,

and to recommend improvements designed to prevent recurrence and
enhance safety. It would also absorb the current responsibili-

ties of the AEOD.

7.3 Discussion

The Task Force believes that the establishment of an Office
of Nuclear Safety within the Commission, in accordance with its
recommendation, would achieve the following:

a) It would implement the improvements outlined above to
! prevent recurrence of events and increase reliability and hence

safety of operating nuclear plants.

i

|

. - - - -
__ __ .-. - ~..
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b) ~It would' increase public confidence in the'regulat' ion of

operating nuclear plants.

c) It would minimize the potential conflict of-l'nterest of
,

~

I
|

NRC arising from its having | to- investigate and determine the '

|- Jcause of an event to which its own regulatory or compliance |

( activities might have been - contributing factors. It is acknowl-,

edge'd that this recommendation .is based upon perception of a

potential' conflict of. interest rather than on any actual evidence

of a conflict of interest.

i

.

There exists a diversity of opinion regarding the need for
I an independent safety organization in the technical community of

the nuclear industry. This can-be.seen from the letters received
by BNL' provided in Appendix C following the circulation of the

first draft of this-report in mid-November 1984 to those inter-

viewed - in the course of this study. This report has taken into

consideration only the comments on factual matters.

The most important features of the operation of this office

would be that

! a) It would report to the Commission.'

t ,

b) It would direct and coordinate a single investigation.
.

.that would provide the factual basis for both a determination of

cause and possible regulatory, licensing, or enforcement action.

! c) It would use a party system -for investigation.

d) It would be responsible for receiving notification of

safety-related incidents and evaluating their significance, and

would make use of a system of designated representatives at

. utilities for the identification of significant events.

|
:

L
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e) It would have the' power to conduct public hearings on

the facts of the incident, to subpoena evidence and witnesses,

and order the preservation of evidence.

f) hit would be solely responsible for the determination of

the cause'of an incident.

g) It would issue recommendations at the conclusion of its

deliberations for the prevention of a recurrence of the incident

and require a response from the regulatory, licensing, and

enforcement side of NRC within a specified time, with both the

recommendations and response being made public through a medium
such as the Federal Register.

h) It would assume the responsibilities and functions of

the current Of fice of Analysis and Evaluation of Operational

Data.

1) It would have, initially, an estimated 30 technical pro-

fessionals (15 stationed at Headquarters and 15 distributed at

the five NRC Regional Offices) to direct and conduct investiga-
i tions and determine the cause of the expected 8-12 significant

events per year occurring over the next three to four years when

the number of operating nuclear plants will be about 85-100. The

addition of these 30 to the currently anticipated ' staff of 50 at

AEOD would provide an initial staff of 80 for the Office of

Nuclear Safety. As additional nuclear plants become fully opera-

tional and experience is gained in the investigation of events,

the personnel requirements might . change.

The major dif ference between the organization being proposed

here and the NTSB is that the former would not be completely

, independent of the regulatory agency. There are several reasons

to prefer an of fice reporting to the Commission. F i r F ". , the

,

.-...,-,e , - , , . . - , , . . - .. , .,~,--e. - , , - ,,
.

-
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|

small projected size of an independent NSB for the current 85 |

plants with operating licenses (a total staff of 112 persons for

a single-administrator NSB and 125 for an NSB headed by a board)

would make its viability as an independent agency questionable.

Because of the limited opportunities for advancement and profes-

sional' interaction, it would be difficult to attract and retain

qualified people. Second, separating the investigatory functions

from the licensing, regulatory, and compliance functions would

provide sufficient. independence and visibility to ensure objec-

tive fact-finding and serious and timely consideration of its

recommendations. Third, communications between a totally inde-

pendent agency and NRC would be difficult to maintain, especially
on- the informal level essential for effective and efficient
operation.

In any event, the case for a totally independent investiga-

tory agency is less compelling in the nuclear than in the avia-
tion field. Unlike the NRC, the FAA has by law both a promotion-

.

al-and an operational role (through its operation of the Air'

Traffic Control system and the system of navigational aids and
the dissemination of weather data) as well as a regulatory one.

This means that it can be the direct cause of an accident in a,

way that NRC cannot, and therefore has a potentially greater
conflict of interest in investigating an accident to determine

cause. Also unlike NRC, the FAA is headed by a single adminis-
trator, making it more prone to domination by a single point of
view. This possibility increases the need for total independence
of the investigative organization in the case of the aviation'

industry. If the NRC were to be replaced by an agency with a
single administrator as has been proposed, the question of total
independence of the investigative agency should be reconsidered.

;

On balance, taking all these pros and cons into account, it4

,

is our judgment that the type of organization and system proposed

.

[ aI'

-- -
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has the best chance of improving the ef fectiveness and ef ficiency

of investigations of incidents.

If the number of technical staff required for full field

investigations increases significantly due to the complexity of

the investigations or substantial increase in the number of

significant events per year, or if a greater oversight role over

the NRC is deemed desirable, or if the present Commission is

replaced by a single administrator, then the establishment of an

agency totally independent of the NRC, called here the NSB,
should be considered. This progressive development towards

greater ~ independence would be similar to the history of the NTSB
which, at its inception as an agency for investigating all trans-

portation accidents, was a part of the Department of Transporta-

tion, and earlier, when it was responsible only for aviation

accidents, part of the Bureau of Air Commerce.

If there is need for increased oversight over the NRC activ-

ities, an alternative would be to expand the statutory scope of

the ACRS and give it oversight responsibilities. An investiga-

tion of this issue is, however, outside the scope of the present

study.

>

e
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INTRODUCTION

Background-

This report examines the powers and authorities that

might be exercised by, and the additional legislative authority

that would be needed to establish, an independent organization

to conduct. investigations of significant safety events,

including significant operating' incidents, at facilities

licensed by the U.S. Nuclear Regulatory Commission (NRC).

For convenience, this organization is referred to throughout

the report as the " Nuclear Safety Board."

The idea of a Nuclear Safety Board was first proposed in

November 1977 by Dr. Harold W. Lewis, Professor of Physics

at the University of California, in a letter to Rep. Morris

.K.~t, tall, Chairman of the House Committee on Interior and

Insular Affairs. Dr. Lewis recommended the creation of an

independent, quasi-judicial organization to review and analyze

nuclear accident precursors and to recommend corrective

actions to prevent similar or more serious events in the

f u tu re'. Dr. ~ Lewis based his proposal on the National

Transportation Safety Board (NTSB), which investigates

transportation' accidents independent of the Department of

TransportationL(DOT), and recommends corrective measures to

DOT.1/

1/ H. Rep. No. 96-1382, Part II, 96th Cong., 2d Sess. 30
(1980).

i
, -. - . . . - ,. _ _ . . , , _ . . , - , . _ _ ,

'
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Interest in an NTSB-type-Nuclear Safety Board intensified
.

after the Three Mile Island accident. The report of the |

INRC's Special Inquiry Group (the Rogovin report) on the TMI

accident recommended creation of an independent, five-member

" Nuclear Safety Board," to investigate major nuclear accidents'

and important safety-related incidents. The Rogovin proposal

envisioned a much larger role for its Nuclear Safety Board,

; however, than that played by the NTSB or that contemplated by

Dri Lewis. The Rogovin proposal called for the Board to

"provid[e] a quality assurance function for the (NRC's]

regulatory process as a whole," to oversee the effectiveness

) of the NRC's licensing review and regulatory processes, an'd

) to_ advise the NRC on regulatory goals and important issues

for rulemaking.2/

2/. NRC Special Inquiry Group, Three Mile Island: A Report
to the Commissioners and to the Public, vol. ;L, pp.. 117-119

: (1980).

The President's Commission on the Accident at Three Mile
Island (the Kemeny Commission) recommended the creationlof an

.

" oversight committee on nuclear safety" to " examine, on a
continuing basis, the performance of thel [NRC] and of the
nuclear industry in_ addressing and resolving important public-
safety issues associated with the construction and operation
of nuclear power plants, and-in exploring-the overall risks
of nuclear power." Report of the President's Commission on
the Accident at Three Mile Island, The Need for Change:'The,

: Legacy of TMI, p.62 (1979). In 1980, President Carter imple- |

mented this recommendation in part by establishing a Nuclear
Safety Oversight Committee, on a temporary basis, to advise on

,

the progress made in improving safety and implementing certain
post-TMI reforms. Executive Order 12202, Weekly Compilation.<

lof Presidential Documents, vol. 1 , p. 504-(MarchH18, 1980). !6
,

'Neither the oversight committee contemplated by the Kemeny,

| Commission nor that appointed by President Carter-was authorized
to investigate accidents or-significant-operating events,'

and,= thus, neither will be considered further in this report.

i

;

o
_
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The first legislative proposal for a Nuclear Safety

Board' appear in'H.R. 5775, which was introduced in the 96th

Congress on November 1, 1979 by Representative Mickey Edwards.

In January 1980, Rep. Udall reintroduced H.R. 5775 as Title

IV of H.R. 6390, a comprehensive package of amendments to the

Atomic Energy Act of 1954.3/ As initially introduced, the

Edwards-Udall proposal contemplated that the Nuclear Safety

Board would be an independent agency, and that it would over-

see th'e performance of the NRC and monitor that agency's

resolution of unresolved safety issues, as well as investigate

nuclear accidents and analyze operating data. In September

1980, the House Interior Committee reported the Edwards-Udall

proposal for an independent Nuclear Safety Board, but narrowed

its functions. As reported by the Interior Committee, H.R.-

6390 would have authorized the Board to conduct investigations

of. nuclear safety incidents and recommend safety improvements

to the NRC, but the Board would not have had the authority,

originally proposed by Reps. Edwards and Udall, to oversee

the performance of the NRC or to monitor that agency's resolution

of safety issues.4/ H.R. 6390 was, however, never enacted.

Rep. Edwards introduced another bill (H.R. 2303) to establish

a Nuclear Safety Board the following year, but no action was

taken on that proposal.

3/- H. Rep. No. 96-1382, Part II, 96th Cong., 2d Sess. 30
(1980).

4/ Id. at 32. The text of the two provisions, which was
eliminated by the House Interior Committee would have authorized
the-Board to monitor the_NRC's performance and its resolution
of safety issues, is set forth in Appendix C to this report.



-

-4-

On June ~~21, 1984, Senator Joseph R. Biden introduced

- an amendme'nt to the Fiscal Year 1985 Energy and Water Develop-

ment' Appropriations. Bill'(later enacted as Public Law 98-360),

to require the NRC to report to.the Congress on the " feasibility

of establishing.an independent nuclear safety board that

would do the. investigatory followup of incidents at nuclear

powerplants." Although Senator Biden declined to prejudge

the organizational form the Board should take (and, indeed,

. indicated that.the NRC study should consider establishing the-

bo'ard within, as well as independent of, the NRC), he stated-

that.he had the National' Transportation Safety Board in mind'

while: drafting,the amendment. .In addition, Senator Biden

cite'd, with approval, the Edwards-Udall proposal for a Nuclear
.

SafetyrBoard.5/

Senator Biden's amendment became the basis of.the require-

ment,:which appears in the Conference' Report accompanying

Public Law 98-360,fthat'NRC conduct-a study of the need for,.

and feasibility of,sa Nuclear Safety Board.6/

; Scope of the Report

This report, prepared under. contract for the' Brookhaven

National Laboratory,' is but one part'of a. comprehensive study'

uaf,theJfeasibility, desirability, and scope of the contemplated
Nuclear-Safety' Board that is being conducted by the'Brookhaven-

' National Laboratory.for-the.NRC in implementation of Public Law-

98-360.

5/- 130~Cong. Rec.-S7931-S7933 (June 21, 1984).

J6/; DH'. Rep.'No.' 98-866, 98th Cong.,.2d Sess. 81-82 (1984). ~

- .

,

.
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.The scope of this report is limited to consideration of

the powers and authorities that would be needed by, and the

additional legislative authority required to create, an indepen-

dent Nuclear Safety Board. Consideration of these matters,

however, depends upon the organization of, and the functions

to be performed by the Nuclear Safety Board. Thus, while

consideration of the alternative organizational forms and

possible functions of the Nuclear Safety Board is beyond the

scope of-this report, we have found it necessary to establish

basic parameters for the form and functions of the Board in

order to assess the powers and authorities it might need and

th'e additional legislative authority required to establish

such a Board.

We have assumed, for purposes of this report, that the

Nuclear Safety Board would possess an organizational structure

and perform functions comparable to the structures and

functions of the NTSB and those of the Nuclear Safety Board

proposed in H.R. 6390. Thus, while it may be feasible to

establish a Nuclear Safety Board within the existing NRC,

this report is limited to consideration of an organization

established independent of, and outside, the NRC. Similarly,

while the organization could be headed by a single official,_

we have assumed -- in keeping with its characterization as a

" board" and its NTSB analogy -- that it would be headed by a

multiple member board. Further, while the Rogovin Special

Inquiry Group and the original Edwards-Udall proposal contem-

emplated that.the Board would exercise general oversight
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responsibility as respects performance of the NRC, we have

limited our consideration to the powers and authorities

needed by, and the legislative authority required to create,

an organization whose primary function would be to investigate

accidents and operating incidents and which would perform

only limited collateral duties. Finally, we have assumed

that the organization would focus on significant safety

'

events, and would not be responsible for investigating incidents

involving physical security of facilities or materials.

Our analysis of the powers and authorities needed by,

'

and the legislative authority required to create, a Nuclear

Safety Board relies heavily on the legislation creating the

NTSB, the only operating model for a federal safety board

which investigates accidents in an industry regulated by

another federal agency, and H.R. 6390, the previous legislative

proposal to create a Nuclear Safety Board. Thus, the first

two sections of this report summarize the NTSB and the Nuclear

Safety Board contemplated by H.R. 6390, respectively. The

third section examines the powers and authorities, including
.

administrative authorities, necessary or useful to the realiza-

tion of the Nuclear Safety Board's mission; and the fourth

section examines the additional legislation needed to establish

the Board.

|

I

:
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THE NATIONAL TRANSPORTATION SAFETY BOARD

The National Transportation Safety Board (NTSB) provides

the only operating model for a Nuclear Safety Board. Although

several federal regulatory agencies possess authority to

investigate accidents, the NTSB is the only major federal

agency that'has been created to investigate accidents in an

industry regulated by another federal agency.

NTSB was originally established by the Department of

Transportation Act of'1966 [ as an agency within the Department7

of Transportation (DOT), "to promote transportation safety by

conducting independent accident investigations and by formulating

safety improvement. recommendations."8/ In 1974, Congress

concluded that, because NTSB's mission requires it to make

" conclusions and recommendations that may be critical of or

adverse to" DOT, NTSB could not " properly perfort? [its]

functions unless it is totally separate and independent from"

DOT.9/ Accordingly, NTSB was reestablished as an independent

federal agency pursuant to the Independent Safety Board Act

of1974.10[

7/ Public Law 89-670.

8/ 49 App. U.S.C. S1901 (1)(1982).

9/ Id_. S1901 (2),

10/ -The Independent Safety Board Act was incorporated as
Title III of t.he Transportation Safety Act of 1974, Public
Law. 93-633, codified at 49 App. U.S.C. S51901-1907 (1982).
The text of the Act, as codified, is set forth in Appendix A
to this report.

- - - . . ..- - ---. . - . - -



!

)
-8-

The Independent Safety Board Act authorizes NTSB to 4

investigate, or cause to be investigated, and to determine

the cause of all U.S. civil aviation accidents, certain

' highway, railroad, pipeline, and maritime accidents, and any

other transportation accident that, "in.the judgment of the

Board, is catastrophic, involves problems of a recurring

character, or would otherwise carry out the policy" of the

Independent Safety Board Act.ll/ The Act expressly permits

NTSB to request DOT to conduct accident investigations "and

to report to the Board the facts, conditions, and circumstances

thereof (except in accidents where misfeasance or nonfeasance

by the Federal Government is alleged)." Even where DOT

performs the accident investigation, however, NTSB determines

the cause or probable cause of the accident, based.upon the

DOT report.12/

Both NTSB and DOT are responsible for investigating

transportation accidents. NTSB investigates accidents to

determine probable cause and proposes recommendations'to

improve transportation safety. DOT establishes transportation

regulations and standards and investigates accidents to

determine if DOT. regulations and standards were violated and

to determine if improvements in-such' regulations and standards

,

11/' 49 App. U.S.C. S1903 (a)(1) (1982).

12/ Id. See also 49 App. U.S.C. Sl441(f) and (g) (1982).
.

|
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are required.13/

NTSB is also authorized toc

publish reports on specific accident investigations;*

" issue periodic reports to the Congress, Federal,*

State,.and local agencies recommending and...

advocating meaningful responses to reduce the
likelihood of. recurrence of transportation accidents

and pr.oposing corrective steps to make the...

transportation of persons as safe and free from
risk of injury as is possible";

initiate and conduct special studies and investigations;*

assess accident investigation techniques and recommend*

accident investigation procedures;

establish binding accident and aviation incident*

reporting requirements;

" evaluate, assess the effectiveness, and publish*

the findings of the Board with respect to the
transportation safety consciousness and efficacy in
preventing accidents of other Government agencies
[e.g., DOT]";

" evaluate the adequacy of safeguards and procedures*

concerning the transportation of hazardous materials
and the performance of other Government agencies
charged with assuring the safe transportation of
such materials"; and

review on appeal the suspension, amendment, modifi-*

cation, revocation, or denial of certain operating
certificates or licenses issued by DOT.14/

To fulfill these responsibilities, NTSB is empowered,

among other things, to:

conduct hearings, and compel the attendance and*

testimony of witnesses and the production of
evidence;

13/ Reimbursable Memorandum of Agreement Between DOT and
i

NTSB, executed May 5, 1975 (by DOT) and May 15, 1975 (by
NTSB).

-14/ 49 App. U.S.C. S1903 (a) (2)-(9) (1982).

.

.- . _ - - . . , . . - . - - , - - _ _ _ - , ,
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enter property and inspect documents and facilities*

in furtherance of accident investigations;

obtain judicial enforcement of its orders and*

inspection notices;
i

enter into contracts necessary to the conduct of its*

functions;
i

obtain autopsy reports; |*

obtain the services, equipment, personnel, and*

facilities of DOT and other federal, state, and
local agencies; employ experts and consultants; and
appoint advisory committees;

conduct inquiries and require the submission of*

written reports and the answers to questions; and

establish regulations necessary to the exercise of*

its functions,15/ including regulations preserving the
remains of aircraft involved in accidents.16/

Further, the Independent Safety Board Act requires the

Secretary of Transportation to respond to every transportation

safety recommendation made by NTSB within ninety days after

receipt. The response must indicate whether or not DOT intends

to adopt the recommendation, in whole or in part. If DOT

indicates that it intends to adopt the recommendation, or any

part thereof, the response must set forth a timetable for the

implementation of the recomendation. If DOT declines to adopt-

an NTSB recommendation, or any part thereof, DOT must state

in detail the reasons for such refusal. Further, a-1981

amendment to the Independent Safety Board Act requires DOT to

submit an annual report to Congress setting forth all NTSB
|

1
115/ Id. $1903(b). l
1

16/ Id. S1441(d).
1

!

I
|
|
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recommendations received during the prior year and DOT's

response thereto.17/

In 1981, Congress amended the Independent Safety Board4

Act of 1974 to clarify the NTSB's authority.18/. Among other
,

. - things, the 1981 amendments expressly provided that the NTSB-

has priority over other federal agencies in conducting accident

investigations (except investigations of marine accidents) .

'Although.this change was intended to reduce duplicate federal
1

accident investigations, the amendment expressly provided

that it was not intended to preclude DOT-from conducting its

own investigation or from obtaining information from parties

or witnessesito an accident.19/ In addition, the amendments-4

expanded the NTSB's reporting requirements to include " aviation

incidents" as well as aviation accidents,20/ and clarified-

! the NTSB's authority to examine and test "any vehicle , rolling

stock, track, or pipeline component" in the course of Board4

investigations.21/ :

.

17/ Id. $1906.,

18/- Independent Safety Board Act Amendments of 1981, Public 3

Law 97-74. See 1981 U.S. Code & Cong. Admin. News 1730.'_

,

!s 19/L 49 App. U.S.C. S1903 (a)(1) (1982).

20/' Id. $1903 (a)(6).

21/ Id. $1903(b)(2).

',
,

'w - .w,, e- y r-.m w,, --,.m---,.w w r - v e-- *-.--.v.w-s,m.e+,--- er,--w-e.--i.-- .----ever-..e--+--~~~ v - - - + - - - - - - - - < - -
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II

H.R. 6390

The authors of H.R. 6390 closely patterned their proposal

for a Nuclear Safety Board after the NTSB, although taking

into account the' differences between nuclear and transportation

safety.22/ Echoing the reasons cited by Congress for establishing
1

the NTSB~as an independent agency, the' House Interior Committee
.

l

" concluded that the advantages of an independent agency out-

' weighed those of a statutory group within the [NRC],"23/ and

structured'the proposed Nuclear Safety Board accordingly.

Unlike the NTSB, which generally investigates accidents in which

personal injury or property damage occurs, however, H.R. 6390+

contemplated that the Nuclear Safety Board would focus'as

.well upon significant-operating events and analyze-the impli-

-cations of such events.24/
H.R. 6390 also copied the duplication of investigative

responsibilities characteristic of the NTSB-DOT relationship..

While providing the Nuclear Safety Board with authority to

investigate nuclear accidents &ad_ operating.' incidents, H.R.

6390 preserved the existing investigative authority of the

'2 b/ H. Rep. No. 96-1382, Part II, 96th Cong., 2d Sess. 32 (1980).j

23/ Id. |

24/ Id; H.R. 6390, 96th Cong., 2d Sess. S204(1). The text |
of H.R. 6390, as reported by the House Committee on Interior j

and Insular Affairs, is set forth as Appendix B to this j
report. !

|

!

h.
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NRC. Moreover, like the Independent Safety Board Act, H.R.

6390 authorized the_ Nuclear Safety Board to rely on the

findings of investigations conducted by the NRC, provided the

Board made.its own analysis of those findings and drew its

own conclusions and recommendations therefrom.25/
'In addition to directing the Nuclear Safety Board to

investigate nuclear accidents'and significant operating

events, H.R. 6390'would have authorized the Board to:

systematically analyze operating data; ~*

conduct special nuclear safety studies;*

evaluate suggestions for safety improvements;*

recommend specific safety _ measures to the NRC;*

establish safety reporting requirements;''

issue periodic reports recommending specific nuclear*

safety measures; and

establish a monitoring center to analyze operating*

data and provide advice to nuclear powerplant
. operators during emergency situations.26/

Unlike the NTSB vis-a-vis DOT, however, the Nuclear

' Safety Board envisioned by H.R. 6390 would not have reviewed
,

on appeal _the suspension, amendment, modification, revocation,

or; denial of any_ permit or license issued by the NRC.

,2_5/ _H.R. 6390 S204(1)

26/ Id. 5204 (2)-(8).;

.

I

,. . _ _ -;- , - . _ _ , - . _ , _ _ _ , . _ _ _ . , . . . . . _ - . - . . _ , _ _ , ,
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To fulfill the Board's responsibilities, H.R. 6390 would

have authorized the Board, among other things, to:

conduct hearings,27/ and compel the attendance and*

testimony of witnesses and the production of
evidence;28/

l
* . enter property and inspect documents and facilities

in furtherance of accident investigations;29/

obtain autopsy and medical reports;30/*

establish regulations necessary to the exercise of*

its functions,31/ impose civil penalties for
violation of its reporting requirements,32/ and
obtain judicial enforcement of its orders;33/

grant immunity to witnesses;34/*

enter into contracts necessary to the conduct of*

its functions;35/

obtain services, equipment, personnel and data from*

the NRC and other federal, state, and local agencies,36/
employ experts and consultants,37/ and appoint
advisory committees.38/

27/ Id. S205(a).

28/ Id. S205(b).

-29/ Id. S205(c).

30/ Id. 5205(d).

31/ Id. 5206(f).

32/ Id. S210.

33/ Id. S205(e).

34/ Id. S205(f).

35/ Id. S206(c).

'36/ Id S203(c)-(d); S206(a).

-37/ Id. 5203(b).

38/ Id. S206(e).
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Further, H.R. 6390 would have required the NRC to respond
,

I

!to every safety recommendation made by the Nuclear Safety

Board within ninety days after receipt. .The response would

have been required to indicate whether the NRC intended to

adopt.the recommendation, in whole or in'part. If the NRC

indicated it would adopt the recommendation, or any part

thereof, the response would have been required to set forth a
^

' timetable for implementation.of the recommendation. If the

NRC declined to adopt the recommendation, or any part thereof,

it would have had to state in detail the reasons for such

refusal.39/

39/ Id. 5209.

i
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III |

POWERS AND AUTHORITIES
|

Investigative Powers |

l
'

Based upon the Conference Report accompanying Public Law

98-360, the principal function of-the Nuclear Safety Board

would be to conduct " investigations of significant safety

events, including significant operational incidents, at

facilities licensed by the [NRC] and [to make] reports of

such investigations."40/ The purpose of these investigations,

based upon H.R. 6390, would be (a) "to ascertain information

concerning the circumstances of the event involved, and its

implications for the public health and safety; and [b] to

determine whether such event is part of a pattern of similar

events ... which could significantly affect the public health

and safety or which could be the precursor of events which

could significantly affect the public health and safety."41/-

To. fulfill this function, the Nuclear Safety Board would

require, in addition to general authority to investigate

significant nuclear safety events, the following specific

investigative powers:

1. Authority to Conduct Hearings. The Board would

require authority to hold evidentiary hearings, take testimony,

receive evidence, administer oaths to witnesses, and pay

|

40/ 130 Cong. Rec. H.6979 (June 26, 1984).

41/ H.R. 6390 S204(1). Based upon the statement made by |
Senator Biden in introducing the Nuclear Safety Board amend- |

, ment, the Board would not assign the cause or probable cause i
of nuclear accidents "in an adjudicatory sense." 130 Cong.
Rec. S7932-(June 21, 1984).

I,

1
:
1

!
-. - - - _ . _
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|

witnesses' expenses. In addition, the Board would need

authority to issue subpoenas to compel the attendance and

testimony of witnesses and the production of evidence pertaining

to matters under investigation.42/

2. Inspection Authority. The Board would require

-authority to enter any facility licensed or regulated by the

NRC, or any property containing materials licensed or regulated

b'y the NRC, where a significant nuclear safety event has

occurred. The Board also would need authority to inspect all'

records, files, papers, processes, controls, and facilities

relevant to an investigation of an event.43/

The Board's inspection authority would, of course, be

limited by the Fourth Amendment's guarantee against " unreasonable,

searches and seizures." Indeed, the Supreme Court has held

unconstitutional the statutory authority of the Occupational

Safety and Health Administration (OSHA) to enter workplaces

and to inspect and investigate working conditions, to the

extent the statute purports to authorize warrantless, unconsented

searches.44/
Nonetheless, the Independent Safety Board Act does not

. require the NTSB to obtain a warrant prior to gaining entry

or access to transportation accident sites, wreckage, or

42/ See 49 App. U.S.C. S1903(b)(1); H.R. 6390 S205(a)-(b).

43/ See 49 App. U.S.C. S1903(b)(2); H.R. 6390 S205(c).

44/ Marshall v. Barlow's, Inc., 436 U.S. 307 (1978) (construing
29 U.S.C. S657 (a)).

--. - . - - .-. - .
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I

records,45/ and the NTSB's inspection rights have not been
1

challenged.46/ Similarly, the Atomic Energy Act does not j
i

require-the NRC to obtain warrants to inspect facilities

licensed by that agency,41/ and H.R. 6390 would not have

required its Nuclear Safety Board to have obtained search

warrants to conduct its investigations.48/ Moreover, in
,

1981, the Supreme Court distinguished the previously mentioned

OSHA case, and upheld the authority of the Mine Safety and

Health Administration (MSHA) to conduct warrantless searches.49/
The Court based its decision on, among other things, the fact

that the mining industry is porvasively regulated and

inspected,50/ and the fact that when MSHA inspectors are

refused entry they must seek a court injunction against
further refusals rather than force their entry.51/

<

45/ 49 App. U.S.C. S1903(b)(2).

46/ Telephone conversation with David Bass, Senior Attorney,
Office of General Counsel, National Transportation Safety
Board, October 9, 1984.

47/ 42 U.S.C. S2201 (o). See also 10 C.F.R. S50.70.

48/- H.R. 6390 S205(c).
.

49/ Donovan v. Dewey, 452 U.S. 594 (1981).

50/- 452 U.S. at 603, quoting United States v. Biswell, 406
U.S. 311, 316 (1972) (holding that the Gun Control Act of ;

1968 provided a sufficiently comprehensive and predictable |

inspection scheme that warrantless searches are-permissible). ,

See'also Colonnade Catering Corp. v. United States, 397 U.S. )
72 (1970) (holding that because the alcoholic Devorage industry 1

has long been " subject to close supervision and inspection," I

warrantless searches are permissible). I

Sl/. 452 U.S. at 604.

1
i

|

I.

|
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Nuclear Safety Board inspections would appear to fall

within the Supreme Court's rationale in the MSHA case.

Like the mining industry, the nuclear industry is subject

to comprehensive and pervasive regulation and inspection. In

addition, the inspection authority proposed by H.R. 6390

would have been restricted to NRC-licensed facilities or

property in which a nuclear safety event has occurred or to

records and materials " relevant to the investigation" of a

nuclear accident; and, if refused access, the Board would be

required to seek a court order to gain such access (see the

following section on " Enforcement Authority").52/ Accordingly,

it appears that the Board's inspection authority would not

violate the Fourth Amendment's guarantee against unreasonable

searches, provided such authority contains the restrictions

incorporated in H.R. 6390.

3. Enforcement Authority. The Board would require

adequate authority-to enforce its investigative powers. In
,

the event any person fails to comply with a Board subpoena or
'

other order, or to submit to a Board inspection, the Board

should be authorized to obtain a federal court order compelling

the person to comply with such subpoena or order, or to submit

to such inspection. Furthermore, the Board snould be authorized

to seek contempt citatione against any person who fails to

- 5_2/ F. . R . 6390 S205(c).
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comply with a court order.53/

4. Authority to Obtain Autopsy and Other Medical

Information. The Board would require authority to order.
.

l

autopsies, or to obtain copies of reports on autopsies per-
!

formed by State or local officials, on persons who may have

died as a result of having been involved in a nuclear accident.

In addition,-because a nuclear accident may result in non-fatal

radiological injuries, the Board would need authority to

obtain the results of any medical tests performed on persons

injured in nuclear accidents, subject to appropriate consent.54/

5. Authority to Grant Immunity. The Board would

require authority to grant immunity to witnesses under sections

6002 and 6004 of' title-18 of the United States Code where

necessary to cbtain information material to a Board investi-

gation. Sectien-6004 authorizes federal agencies, with the

approval of.the Attorney General, to issue orders requiring

persons to give testimony or otherwise provide information
.

despite the person's claim of privilege against self-incrimi-
nation, provided that the agency believes that the testimony

or information may be necessary to the public interest.

53/ See149 App. U.S.C. $1903(b)(3); H.R. 6390 S205(e).
.

54/ See 49' App. U.S.C. S1903(b)(5)(autopsy reports only);

H.R. 6390 S205(d)(autopsy and medical reports).
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Section 6002 provides that testimony or other information

compelled under a-Section 6004 order may not be used against

the witness in any criminal case, except for a prosecution

for perjury, giving a false statement, or otherwise failing

to comply with the Section 6004 order.55/

In-addition, it may be advisable to prohibit the admission

into evidence of any report or recommendation issued by the

Board relating to any nuclear accident or Board investigation,

in any action for damages arising from any matter mentioned

in this report. Such a prohibition, which appears in the

Independent Safety Board Act, would facilitate the Board's

ability to collect material information about nuclear accidents

or events from persons who might otherwise withhold information

to avoid potential liability for damages to third parties.56/

6. Authority to obtain Official Data. The Board would

.need authority to secure from other agencies of the Federal

Government any information that might be necessary to the

Board's functions. H.R. 6390 contemplated that this authority

would include' classified and safeguards information otherwise

jE5/ See H.R. 6390 S205(f)(1). In lieu of expressly providing
the authority to grant immunity in the statute establishing the
Nuclear Safety Board, 18 U.S.C. S6001, which defines " agency of
the United States" for purposes of sections 6002 and 6004, could
be amended to include the Nuclear Safety Board. The National
Transportation Safoty Board, for example, possesses authority
to grant immunity as a result of being expressly defined as an
" agency of the United Statos" in 18 U.S.C. 56001, rather than-
as a result of a provision in the Independent Safety Board Act.

56/ 49 App. U.S.C. S1903(c); see also H.R. 6390 S205(f)(2).



, . ._. _ _ . _ .. . ._ _ _ _ _ _ . _ _ _ . . . . - _ _ _ . . _ --__.

hh

- 22 -

protected from disclosure under the Atomic Energy Act of

1954.57/ In addition, consideration should be given to<

I extending this access authority to unclassified information

disclosure of which is prohibited by section 148 of the<

Atomic Energy Act.58/
,

Notwithstanding the foregoing authority, unless otherwise

' provided,.the Board's ability to obtain information'from

other federal agencies would be limited by the Privacy Act of
4

1974, which-establishes standards and procedures restricting

: the disclosure of information.about individuals maintained

.

!-:

i

I 57/ H.R. 6390 S206(a). Section 227 of the Atomic Energy'Act-
of 1954 restricts the disclosure of information classified as

1

" Restricted Data." 42 U.S.C. S2277. " Restricted Data"
includes "all data concerning (1) design, manufacture, or+

utilization of atomic weapons; (2) the production of special
nuclear material; or (3) the use of special nuclear material+

in-the production of energy," unless it has been declassified.
: 42.U.S.C. S2011(y). Most information relating to licensed

civil uses of nuclear energy is unclassified (although;information
properly designated as proprietary may be withheld from public
disclosure-if specified conditions are met).'- Section 147-of
the Atomic-Energy Act does, however, prohibit.~the " unauthorized

i. disclosure of_ safeguards information which specifically
identifies (an NRC] licensee's or applicant's detailed ...

-security measures. ..." 42 U.S.C. S2167.

j- 58/ Section 148 of the Atomic Energy Act authorizes DOE to
Issue regulations or orders prohibiting the unauthorized

1

disclosure of unclassified information pertaining to: (a).the
design of production or utilization facilities; (b) security
measures for the physical protection of nuclear material or'

facilities; and (c) declassified weapons information. 42 U.S*.C.
S2168. Section'148 was added to the Atomic Energy Act by-
-section-210(a)(1) of Public Law No. 97-90, which was enacted

| on December 4, 1981. Thus, it was not referred to in H.R. 6390,
which was drafted and reported in 1980.

.

;

,

L '
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'

by a federa'l agency.59/ The Privacy Act permits disclosures

to certain specified. agencies (e.g., the Census Bureau, the

National' Archives, the General Accounting Office, and agencies

performing a civil or criminal law enforcement activity) for

certain specified purposes, but it appears that none of the

statutory' exemptions would permit the NRC or other federal

' agencies to disclose information about an individual ~to a

Nuclear Safety Board, except in accordance with the statutory

: conditions.on. disclosure. Although H.R. 6390 expressly

provi'ded'that its Nuclear Safety Board's access to information

would be limited by the Privacy Act,' consideration should be-

-given to exempting the Nuclear Safety Board from such restrictions.

7. Authority to Establish Reporting Requirements. The

Board would also need authority to require persons involved

'with the construction or operation of nuclear facilities to ,

i

submit reports on significa'nt-nuclear events or significant1

operating _ incidents.- H.R. 6390_would have applie'd such

reporting requirements to:

(A) persons who operate, design, supply, maintain,
or are otherwise involved with the operation or
construction.of, facilities licensed or otherwise
regulated by the-[NRC];

:59/. 5 U.S.C. SSS2a (1982). The Privacy Act provides.that
'Tnlo agency shall disclose any [ personal] record which is
contained in a system of records by any,means of communication
to any. person, or to another agency, except pursuant to a
written request by, or with the prior written consent of, the
individual to whom the record pertains," except under certain
specified circumstances.
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(B) persons who process, store, transport, use, or
possess materials licensed or otherwise regulated
by the [NRC]; and

(C) ~ persons who export nuclear equipment pursuant
to any license or permit issued by the [NRC).

H.R. 6390 expressly contemplated that this reporting require-
~

ment'would have extended to classified and safeguards informa-

i tion otherwise protected from disclosure under the Atomic
!

p Energy Act.p0/ As in the case of information obtained from other
\'

federal agencies (discussed in section 6 above), however,

consideration should be given to extending the. Board's access'

authority to unclassified information which otherwise may'not

be disclosed.under Section 148.of the Atomic Energy Act.
,

8. Authority to Impose Civil Penalties. If the Board

is given authority to establish reporting requirements, it

should also be authorized to impose civil penalties, up to a

certain monetary limit, for violations of such requirements.

The NRC currently possesses authority to require a wide
,

range of reports from persons licensed or regulated by that

agency. Section 161o. of the Atomic Energy Act of 1954

authorizes the NRC to " require by rule, regulation,-or order,

such reports, and the keeping of such records with' respect to

[ activities licensed by the NRC) ...-as may be necessary to

- effectuate the purposes of [the Atomic' Energy] Act."61/ In'

.60/. H.R. 6390 S204(6). See also 49 App. U.S.C. S1903(a)(6).

61/ 42 U.S.C. S2201(o). See, M .,.10-C.F.R.- SS50.72 and
5' .73 (1984).0
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addition ~, section 206 of the Energy Reorganization Act of

1974 requires:

Any individual director, or responsible officer of a
firm constructing, owning, operating, or supplying the
components of any facility or activity which is licensed
or otherwise regulated (by-the NRC] ... who obtains
information reasonably indicating that such facility or
activity or: basic components supplied to such facility
or activity--

(1) fails to comply with the Atomic Energy Act . . .

or any appliable rule, regulation, order, or license
of the Commission relating to substantial safety
hazards, or-

(2) contains a defect which could create a
substantial safety hazard ...

[to] immediately notify the Commission of such failure
'to comply, or such defect ... 62/

Failing to submit a required report may be punished by a fine

of $100,000 per day of violation.p3/

H.R. 6390 and the Atomic Energy Act offer alternative

mechanisms for the imposition and collection of civil penalties.

H.R. 6390 would have authorized its Nuclear Safety Board to

conduct adjudicatory hearings to determine whether to impose

such penalties.p4/ Section 234 of the Atomic Energy Act, on

the other~ hand, provides that the NRC is to notify in writing

persons subject to its authority of an alleged violation and

p2/ 42 U.S.C. S5846 (a).

j3/- 42 U.S.C. SS2282(a) and 5846(b).

j4/ See H.R. 6390 5210.

.
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the amount of any penalty the NRC proposes to impose. The

person may show, in writing, why such penalty should not be

imposed; and the NRC thereafter establishes the final amount

of=the penalty.15/

H.R. 6390 would have authorized the Board to " compromise,

modify, or remit" civil penalties it imposes.jj/ The NRC has

comparable authority under section 234 of the Atomic Energy

Act.67/- While H.R. 6390 was silent on the-collection of

: civil penalties, section 234 provides that "[oln the request

lof the Commission, the Attorney General-is authorized to

institutela civil action to collect a penalty imposed' pursuant"

'
to this section." Thereafter, "[t]he Attorney General shall*

have~the exclusive power to compromise,' mitigate, or remit

such civil' penalties as are referred to him for collection."68/.*

.The NTSB does not possess authority to assess civil

penalties.

9. Authority to Preserve-Evidence. The NTSB.has specific

statutory authority to-prescribe. regulations to preserve

"[alny civil aircraft, aircraft engine, propeller, appliance,

or property aboard an aircraft involved in an accident in air
w -

_,

commerce."j9/ In addition, federal' law imposes criminal

_j5/ 42 U.S.C. S22'82(b).

16/.H.R. 6390 S210(c).

62/ 42 U.S.C.-52282(a).
68/ Id. 52282(c).

69/ 49 App.=U.S.C. $1441(d) (1982).

-

.v
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penalties on "[a]ny person who knowingly and without authority ,

1

removes, conceals, or withholds any part of a civil aircraft

involved in an accident, or any property which was aboard

such aircraft at the time of the accident."20/ Although the

A?.omic Energy Act does not contain similar provisions

specifically addressing evidence of nuclear accidents or

operating incidents, the NRC does possess broad authority to

" prescribe such regulations or orders as it may deem necessary

to govern any activity authorized pursuant to [the Atomic...

Energy] Act... in order to protect health and to minimize

danger to life or property."21/

It may be desirable to authorize the Nuclear Safety

Board to adopt regulations designed to protect evidence of

accidents or incidents under investigation, or which may be

investigated, by the Board. Any such authority would, of

course, have to be carefully drafted so as not to prohibit or

impede taking such actions as may be necessary to protect

health and safety of the public.

Collateral Investigative Powers
,

In addition to being accorded all powers necessary to

conduct investigations of significant nuclear safety events,

the Nuclear Safety Board should have the authority to determine

which events or operating incidents warrant Board investigation

and to request the NRC to conduct investigations for tLe

Board.

20/ Id. S1472(p).

21/ 42 U.S.C. s2201(1).

- . _ - .- . - - _ . - _ __- -.
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10. Authority to Determine Which Events Warrant

Investigation. The Independent Safety Board Act of 1974

defines the types of accidents that the NTSB is authorized to

investigate with relative specificity. For example, that Act

requires the NTSB to investigate only those railroad accidents

in which "there'is a fatality, substantial property damage,

or which involves a passenger train."72/ Plainly, the Nuclear

Safety Board's charter, if it is to meet what we understand

to be the legislative aim, cannot be similarly confined --

that is, to accidents involving. personal injury or offsite

property damage. Other types of incidents may pose significant

implications for the public health-and safety and yet involve

no personal injury or property damage. On the other hand,

the Board cannot be expected to investigate each of the

approximately 4,500 licensee event reports received by the

; NRC each year.73/

Accordingly, the Nuclear Safety Board should be authorized

to determine which events warrant investigation. H.R. 6390'

would have authorized the Board to investigate those events

"which the board determinen to be significant because of

possible effects on the health or safety of the public or

because such events could be the precursors of events affecting

72/ 49 App. U.S.C. S1903(a)(1)(C).

73/ Licensee event reports (LERs) are the ' written reports
NRC licensees are required to submit to NRC reporting any
. unplanned operational event which has safety implications.
The_NRC's 1983 Annual Report stated that about 4,500 LERs
were received by NRC during fiscal year 1983. U.S. NRC, 1983
Annual Report, p. 41 (June 1984).

. . ~ . . . . . . . . . . . . . . . . . .. ._
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the health or safety of the public."74/

11. Authority to request the NRC to perform investigations.

-Although the Nuclear Safety Board would need to be empowered

and equipped to conduct its own investigations of nuclear

accidents and operating events, the Board should be allowed

to. request the NRC co perform initial investigations and to

report the facts, conditions, and circumstances of the accident

or event to the Board. The Board, however, should be required

to independently analyze the NRC findings for purposes of

making its own conclusions and recommendations.75/ Such an

' arrangement balances the objectives of efficient resource

utilization with that of investigative independence, and

would be consistent with the DOT-NTSB practice.76/

The 1981 amendments to the Independent Safety Board Act

give NTSB investigations priority over those of other federal

agencies.77/ Congress found that designating NTSB the lead

agency for transport tion accident investigations was necessary

!- to prevent duplicate investigations and dispute over juris-

diction.78/ Consideration should be given to such a course

for Nuclear Safety Board investigations, provided that the

74/ H.R. 6390 S204(1).

75/ See H.R. 6390.S204(1).

26/ See 49 App. U.S.C. S1903(a)(1). See also 49 App. U.S.C.
S1441(g) (prohibiting DOT from participating in the NTSB's
determination of probable cause of transportation accidents).

77/ 49 App. U.S.C. S1903(a)(1)

. 78/ 1981 U.S. Code & Cong. Admin. News 1736.

... . _ - -. . -. - . . . -
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primacy of Board investigations would not compromise the

effectiveness of NRC's basic regulatory responsibilities.

Additional Substantive Powers
i

H.R. 6390-would have authorized its Nuclear Safety Board |

to analyze operational safety data from NRC-licensed activities
|

-- the function now performed by the NRC's Office for Analysis

and Evaluation of Operational Data (AEOD) -- and to recommend

to the NRC " improvements in licensing and related regulatory

practices," in addition to investigating significant nuclear

events. If Congress adopts a similar role for the Nuclear

Safety Board, the Board would require the following additional

powers:

12. Authority to Analyze Operating Data. The Board

would require authority to collect, systematize, and analyze

operational safety data from facilities licensed or otherwise

regulated by the NRC for the purpose of determining whether
'

'there exist patterns of events that indicate safety problems

-- the function currently performed by AEOD.79/ A_ decision

to charge the Nuclear Safety Board with this responsibility

; would, of course, necessitate reconsidering the role of the AEOD.

i

|

l

79/ See H.R. 6390 S204(2). AEOD was established in October i

1979 "to analyze and' evaluate operational safety ~ data associated )
with all NRC-licensed activities and to feed back the lessons !

f of experience in order to improve safety in all licensed !

| operations." U.S. NRC, 1980 Annual Report, p. 91 (1981). |! Although the AEOD is independent of the staff program offices,
it is itself a staff-level office within the NRC and it

,

; reports to the Executive Director for Operations.
!

!

1

1
t 1
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13. Authority to Conduct Special Studies. The Board

would require authority to conduct special studies pertaining

to nuclear safety.80/

14. Authority to Evaluate Suggestions. H.R. 6390 also

would have expressly authorized the Board to " evaluate sugges-

tions received from the scientific and industrial communities,-

and other knowledgeable sources, on specific measures to

improve safety at facilities, or involving materials, licensed

or otherwise regulated" by the NRC.81/

.

15. Authority to Make Recommendations. The Board would
v

require authority to recommend to the NRC specific measures,

that should be adopted to minimize the likelihood of occurrence

of nuclear accidents, significant safety events, or operating

incidents.

To ensure that the NRC would give proper attention to

Board recommendations, H.R. 6390 would have required the NRC

to submit to the Board a written response to each Board'

:
recommendation within ninety days of the NRC's receipt of the

recommendation. Further, H.R.'6390 would have compelled the
,

NRC to indicate in its response whether the Commission intended

to conduct procedures for adopting such recommendation in

whole or in part. With respect to any recommendation that
'

the NRC declined to adopt in its entirety, the Commission

would have been required to explain, in detail, the reasons

,

I 10/. See 49 App. U.S.C. S1903(a)(4); H.R. 6390 S204(3).

81/ See H.R. 6390 S204(4).

__ _- . _ _ - _ . , ._ - . _ _ .- - _ _ - _ . . _ . , _ _ _
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'for its-decision not to adopt all, or part, of the recommenda-

tion. With respect-to any recommendation, or part thereof,.
~

that the NRC stated it would adopt, the Commission would have

been required to establish, and state in its. response to the
,

Board, a timetable for implementation of the recommendation.

In addition, H.R. 6390 would have required the Nuclear Safety | 1'

'' . Board to publish notice in the Federal' Register of the issuance

- and content of any recommendation submitted to the NRC, and

any NRC response thereto.82/

'The Independent Safety Board Act establishes a similar-
,

procedure.for DOT. response to NTSB recommendations. The

~ Independent Safety Board Act goes beyond H.R. 6390, however,
,

: .in also requiring DOT to report to Congress annually on the
4

-recommendations it has received from NTSB during the prior

year, and DOT's response thereto.83/
1

16. Authority to Issue Reports. H.R. 6390.also'would

have_ authorized the Board tx) issue periodic reports recommending _

" specific measures to' reduce the likelihood of occurrence of

f
. nuclear events similar to those investigated by the-Board and

... corrective steps to make any' facilities investigated by the

Board as safe as is possible." These reports would be made-'

I available to the Congress, to federal, state, and local

.

! 82/ H.R. 6390 S209..

f. 83/. 49-App. U.S.C. S1906.

i

!

[-

.
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government agencies concerned.with nuclear safety, and the

public.34/

17. Authority to Establish a Monitoring Center. H.R.

6390 also would have authorized the Board to establish a

" monitoring center for the purpose of receiving reactor data

oon an instantaneous or otherwise. timely basis from each

nuclear powerplant" licensed by the NRC. H.R. 6390 contemplated

that the monitoring center would be staffed by officers or
~

employees of the Board. These officers would: (1) analyze

data received by the center in order to determine "whether

any potentially dangerous situation exists at any of the

-facilities transmitting the data," and (2) make " appropriate

recommendations to the operators of nuclear powerplants when

it is. determined that such a situation does exist."g5/

Administrative Powers of the Board

In order to fulfill its substantive responsibilities,

the Nuclear Safety Board would require the following admin-

.istrative powers:

18. Authority to Appoint Staff. The Board should be

given authority to appoint, and fix the salaries of, such

officers and employees as are necessary to carry out the

powers and duties of the Board,g6/ subject to the laws governing

-the appointment, classification, and pay rates of federal

g4/ H.R. 6390 S204(7). See 49 App. U.S.C. S1903(a)(3).

35/- H.R. 6390 S204(8).

36/ See H.R. 6390 S203(a).

- ,, ___ _ . _ _ - _ _ _.-
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l

employees 87/

19. Authority to Delegate. The Board should be authorized
1
'to delegate _to individual members of the Board, officers,

employees, or administrative law judges, the authority to

exercise such Board powers as the Board may provide.88/

20. Authority to Retain Experts and Consultants. The

Board should also be given authority to procure the services

of experts and consultants on a temporary or intermittent

basis, in accordance with section 3109(b) of title 5 of the

United States Code.89/
21. Authority to obtain Staff and Support Services from

Other Agencies. The Board should be authorized to obtain

from the NRC, or any other federal agency (including the

General Services Administration), such personnel, facilities,

equipment, or other administrative support services as may be

necessary or desirable to assist the Board in performing its

duties. H.R. 6390 contemplated that such staff would be

detailed, and such support services would be made available,

on a reimbursable basis, at the Board's request.90/

87/ E.g., 5 U.S.C. Chap. 33, Subchap. I (appointment of federal
employees); 5 U.S.C. Chap. 51 (classification of federal
employees); and 5 U.S.C. Chap. 53 Subchap. III (pay schedules).

l

88/ See H.R. 6390 S206(b).

89/ 5 U.S.C. S3109 governs the employment of experts and con- |
sultants by federal agencies. See 49 App. U.S.C. S1903(b)(6)(c); |
H.R. 6309 S203(b). j

90/ See H.R. 6390 S203(c). See also 49 App. U.S.C. S1903(b)(6)(A).
:

i
.

.. - _ - - . _ - - .- . _ _ _ _ _ _
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The Board should also be authorized to confer with state

-or local ~ government personnel, and to use, on a reimbursable

basis, such services, records, and. facilities as state and

. local: governments'make available to the Board;91/ and to-

L-

accept voluntary and uncompensated services.92/

The Board should be authorized to designate representatives

to serve,on or-assist such committees as may be necessary or

desirable to maintain liaison with other federal agencies,

~ state and local government agencies, and independent standard-

setting bodies carrying out nuclear safety programs or

activities.93/
22. Contracting Authority. The Board should be authorized

to enter into such contracts, leases, cooperative agreements /

or other transactions as may be necessary to perform the

Board's responsibilities.94/

23. Authority to Appoint Advisory Committees. The

Board'should be' authorized to appoint advisory committees

to assist the Board in performing its responsibilities,95/

pursuant to the Federal Advisory Committee Act.96/

91/ See 49 App. U.S.C. S1903(b)(6)(B); H.R. 6390-5203(d).

92/ See 49 App. U.S.C. S1903(b)(6)(E);.H.R. 6390 S203(f)(1).

93/ See 49 App. U.S.C. .51903(b)(8);-H.R. 6390 S206(d).

94/ See 49 App. U.S.C. $1903(b)(6)(G); H.R. 6390 S206(c).

95j See 49 App..U.S.C. .$1903(b)(6)(D); H.R. 6390 5206(e).

96/ :5 U.S.C. App. I.
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1

24. Authority to Establish Rules and Regulations. The -

Board should tur authorized to- establish .such rules and regula - |o
,

-tions as may be necessary to fulfill its responsibilities, as

defined by the Board's enabling legislation. While the

1 Independent Safety-Board Act accords the NTSB broad rulemaking

authority,97/ H.R. 6390 limited the-scope of the Nuclear

Safety Board's rulemaking authority to the Board's reporting.
,

functions and to-its personnel and other internal administrative-

affairs.98/
25. Authority to Disclose or-Protect Information. ~The-

-Board should be authorized to make available to-the public,

upon1requestjand at reasonable cost, copies of "any communication,

document,.or other item of information received or transmitted

by the Board," unless protected from disclosure by the Atomic

Energy Act of 1954; section 1905, title 18, of the United-
'

' States Code; the Freedom of Information'Act;;or the Privacy

-Act.99/ As a counterpart, the Board should txe authorized to -

protect-from disclosure any classified, unclassified, or i

safeguards information protected by the Atomic Energy Act.of

1954,100/ any confidential'information protected under section
+

97/. 49 App. U.S.C. $1903(b)(10).

98,/ 'See-H.R. 6390 5206(f)

' 9jb/ See149, App. U.S.C. 51905(a);1H.R. 6390 S207(a)(1).
,

;

100/'I.e., Restricted Data protected pursuant to Chapter 12,
' safeguards information protected pursuant to section 147, and
certain unclassified information protected pursuant to section
.148 of'the Atomic Energy Act of 1954. 42 U.S.C. SS2161-2168.

1

,

.i
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1905, title 18, of the United States Code,101/ and information

protected by the Freedom of Information Act102/ and the Privacy

Act.103/ Notwithstanding section 1905 of title 18, H.R. 6390

would have authorized disclosure of confidential information

otherwise protected by that section, but "only in a manner"

designed to preserve confidentiality and only" to (a) federal

agencies for official use, (b) Congressional committees, (c)

the courts, and (d)

to the public in order to protect health
and safety, after notice to any interested
person to whom the information pertains
and an opportunity for such person to
comment in writing, or orally in closed
session, on such proposed disclosure (if
the delay resulting from such notice and
opportunity would not be detrimental to
health and safety).104/

101/ 18 U.S.C. S1905 prohibits federal officers and employees
from disclosing any trade secret or confidential information
obtained "in the course of (such officer or employee's] employ-
meat or official duties or by reason of any examination or
investigation made by, or return, report or record made to or
filed with, such department or agency or officer or employee
thereof...."

102/ 5 U.S.C. 5552(b). The Freedom of Information Act protects
from disclosure (1) certain national security and foreign
policy information; (2) internal agency personnel rules and
practices; (3) information specifically protected by statute
(e a., the Privacy Act); (4) trade secrets and other privilegedz
or confidential commercial or financial information; (5)
inter- or intra-agency memoranda or letters; (6) personnel
and medical files; (7) certain investigatory records; (8)
certain reports of agencies regulating financial institutions;
and (9) geologica) and geophysical data.

103/ 5 U.S.C. S552a. See note 59 supra.

104/ H.R. 6390 S207(b). See also 49 App. U.S.C. $1905(b).

- _ _ _ _ _ _ - _ _ _ _ _ _ _ _ - _ _ _ ________-_-_-__-__-______ _ _ _ _ _ __- _ _ _ _ ____-_ _ _ - -__ _ ____ - -- - _- - _ _ _
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|
26. Miscellaneous Powers. The Nuclear Safety Board

should also be authorized to use the U.S. mails "in the same

manner.and under the same conditions as other departments and

agencies of the United States."105/

In addition, the Board might be authorized to. accept

" gifts or donations of money or other property."106/

Administrative Powers of'the Chairman

.It will also be necessary to establish the administrative

powers of the Chairman of the Board (assuming the organization
~

is structured as a Board). -Such administrative powers should

include:

27 Authority to appoint and supervise personnel employed
by the Board;

28. Authority to organize administrative units established
by the Board;.and

29. Authority to control the'use and expenditure of
funds. 107/-

Such powers should'be vested in the Chairman (rather

than exercised.by the Board members collegially) to ensure

the efficient management of:the Board's operations.108/.

105/ - H.R. 639n S203(e).

106/ :49 U.S.C. S1903(b)(6)(F); H.R. 6390 S203(f)(2)..

107/ See 49 App. U.S.C. S1902(b)(3); H.R. 6390 $202(c)(2).
I

108/- See, e.g., Senate Committee on Governmental Affairs, j
' Study on Federal Regulation, vol. IV, Delay in the Regulatory |

Process,'pp. 116, 118 (Comm. Print 1977).

|

i

|
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IV

LEGISLATIVE AUTHORITY

The Need for Legislation

The Constitution provides that federal offices "shall be

established by Law" -- that is, by enacting legislation.109/ In

the past, several federal agencies (such as the Environmental

Protection Agency) have been created by Presidential reorgani-

zation plans without Congressional action, pursuant to a

succession of Reorganization Acts. The most recent Reorganization

Actl10/ expired in April 1980, however, and the President can

no longe: establish a federal agency without Congressional

action.

The Content of Legislation

The specific content of any legislation designed to

establish a Nuclear Safety Board would~necessarily depend

upon the organizational structure chosen (that is, whether

headed by a single administrator, or a commission or board),

the functions it is designed to perform, and the powers and

authorities it would exercise. Assuming that the Nuclear

Safety Board would have the basic structure, functions, and

109/ U.S. Constitution, Article II, section 2. Congress'
-power to establish new agencies is found'in Article I, section
8, clause,J8 of the Constitution, which permits Congress
"[t]o make all Laws which shall be necessary and proper for
carrying into Execution" the powers of the Federal Government.

110/ The Reorganization Act of 1977, Public Law No. 95-17.
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powers and authorities contemplated by H.R. 6390, legislation

establishing the Board should include the following elements:

1. Establishment and Organization. The legislation

should provide for the establishment of the Board, and specify

its status as an independent agency and its composition (that is,

the number of members -- or, alternatively, that it is to be

administered by a single official). The legislation should

also provide for: the appointment, qualifications, confirmation,

tenure, removal, and compensation of members and any senior

statutory officers; the appointment, duties, and authorities

of the Chairman and any Vice Chairman, and the quorum required

to. conduct business (if the organization is structured as a

board or commission); the establishment and role of any

statutory staff offices; the availability of support services

from the General Services Administration and franking privileges;

and the adoption of a judicially recognized seal.lll/

The Independent Safety Board Act provides that the NTSB

shall consist of five members, appointed by the President and

confirmed by the Senate, who serve for five year terms. No

more than three members of the Board may belong to the same

political party and no fewer than three must have expertise in

the field of accident reconstruction, safety engineering or

transportation safety. Three members constitute a quorum for

s

|
1

111/ See 49 U.S.C. S1902; H.R. 6390 S202.

|
,
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for transaction'of business. Any member may be removed by ,

!
. ; the President for inefficiency, neglect of duty, or malfeasance

in office.

:The Chairman and Vice Chairman are designated by the
,

President, with-the advice and consent of~the Senate, and

each serves a term of two years. The Chairman is the chief

executive' officer of.the Board and exercises the Board's1

executive and administrative functions with respect-to (1)

the appointment and supervision of personnel; (2) the

'

' distribution of business among personnel and administrative

units; and (3) the use and expenditure of funds. The Chairman

is governed by the general policies established by the Board.

The Vice Chairman acts as Chairman in the event of the abnence

or incapacity of.the Chairman, or a vacancy.in that office.'

The Independent Safety Board Act also provides for the

establishment of " bureaus, divisions, or offices to investigate

and report on accidents involving each of the following' modes

of-transportation: (A) aviation; (B) highway and motor

vehicles (C) railroad and tracked vehicle; and (D) pipeline";
,

and such other offices as needed.112/
'The classification and pay rates of'NTSB members and

senior officials are set forth in title 5 of the United States

Code, rather than in the Independent Safety Board Act. Title

.

112/ 49 App. U.S.C.'S1902.
.

8
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5 provides that the NTSB Chairman is paid at the Executive

Schedule level III rate,ll3/ and the remaining members are

Ipaid at the Executive Schedule level IV rate.ll4/

H.R. 6390 followed the general outline of the Independent

Safety Board Act, but with specific differences. The Nuclear

Safety Board proposed by H.R. 6390 would have been composed

of only three members, appointed by the President and confirmed

by the Senate "from among persons who are not officers or

employees of the Federal Government." No more than two members

of the Board could have belonged to the same political party,

but no technical qualifications were specified. Two members

would have been required for a quorum, but the statute permitted

one to conduct hearings. Members would have served for six-year

terms, but could have been removed for inef ficiency, neglect

of duty, or malfeasance in office.115/ The President would
i

have been required to submit the initial board nominations to

the Senate within ninety days of enactment of H.R. 6390

The Chairman and Vice Chairman would have been designated

by the President, without Senate approval, for two year terms.

The powers and duties of the Chairman and Vice Chairman were

comparable to their NTSB counterparts. H.R. 6390 specified

no statutory offices.

113/ 5 U.S.C. S5314.

114/ Id. 55315.

115/ One of the initial Board members would have served for
two years, and another initial member would have served a
four year term, so that, thereafter, one six-year term would
expire every two years.
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Salaries for the Board members were provided in H.R. 6390.

.The Chairman would have been paid at the Executive III rate,

and the remaining members at the Executive Level IV rate.116/

2. Duties ~, Powers, and Authorities of the Board. The. '

legislation should set forth the duties-of the Board and

provide the| substantive'and administrative powers.and

authorities the Board needs-to fulfill those duties. (see I

the' discussion in Part III of this report.)

3. JJudicial Review. The legislation should provide

. for. judicial' review of any order issued by the Board in an >

appropriate Court of Appeals'of the United States or the

-United States Court of Appeals for the District of Columbia.
|

The Independent Safety Board Act provides for review'of NTSB

i orders in-the U.S. Courts of Appeals, as did H.R. 6390 as

respects orders of its Nuclear Safety Board.ll7/ As a matter of

practice, Congress has generally placed jurisdiction to

review actions of administrative agencies in the Courts of
.

Appeals, rather than the U.S. District Courts, except where

taking evidence _is required.118/ As a matter of law, however,

jurisdiction to review federal agency actions'is confined to

the District Courts unless expressly vested in the Courts of ;

Appeals by statute.119/ Thus, it is necessary for the legislation

116/_ H.R. 6390 S202.

'117/ See 49-App. U.S.C. $1905(d); H.R. 6390 S211.

118/ Kenneth C. Davis, 4 Administrative Law Treatise S23.5 at
TIT (2d ed. 1983).

| 119/ 28 U.S.C. 51331. See also K. Davis, 4 Administrative Law
Treatise 523.5 at 134-135 (2d ed. 1983).i

,

_ _ _ . _____._mm_ _____________.__.___._____.._m . _ _ _ _ _ _ - _ . _ _ _ _ _ . _ _ _ _ _ . _ _ _ _ . _ _ _ _ _ _ _ _ _ _ _ _ _ _ . _ _ _ _ _ _ _ _ _ _ _ _ . _ _ _ _ _ - _ _ _ _ _ _ - _ _ _ _ . _ _______._.____.______.__.____E
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.

toLatate specifically that Board orders are to be reviewed'by
1
1

the' Courts of Appeals if' judicial review is to be vested in

that forum.- |

4. Public Access to Information. .The legislation should.

provide for'public access to "any communication, document, or

other item of1information received or transmitted by the

Board,". consistent with the Atomic Energy Act, section 1905

of title 18 of the United ~ States Code, the' Freedom of Information.

_ See discussion Part III of this- Act,.and the Privacy Act. (

report.)

5. Submission of Certain Information to the Congress.

H.R. 6390.would have required the Board to submit "any: budget

estimate (or other budget information), any_ legislative

' recommend'ation or comment on legislation, or any testimony,

prepared for Congressional hearings" to the Congress concurrently

'with transmission of such document to-the Office of Management

and Budget or to'the President.120/ The Independent Safety

Board Act contains a comparable provision for the:NTSB.121/

The evident purpose of these provisions is to protect the

independence of the Board by. preventing any Executive Branch

official:from modifying the. views of the Board on such matters

prior.to Board submissions thereof to the Congress. Generallyi

120/ H.R. 6390 S208

121/ 49' App. U.S.C._S1903(b)(7).
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this type of limitation is not viewed with favor by Admin-

istrations (regardless of party), particularly where it

impacts on the President's responsiblity to formulate and

submit budgetary proposals for the government as a whole.

6. Response to Board Recommendations. H.R. 6390 would

have required the NRC to submit to the Board a written response

to every Board recommendation within ninet; days after the NRC

receives it, which response should set forth a timetable for

implementing each recommendation or the reasons for not

adopting such recommendation. In addition, H.R. 6390 would

have required.the Board to publish notice of the issuance of

each such recommendation, and receipt of each NRC response in

the Federal Register.122/ The Independent Safety Board Act

requires DOT to respond to NTSB recommendations in a similar

fashion, and for NTSB to publish notice of its recommendations

and receipt of DOT responses in the Federal Register.123/

7. Use of Reports as Evidence. H.R. 6390 would have

prohibited the use of "any report or recommendation issued by

the Board relating to any nuclear accident or any investigation

conducted by the Board" as evidence in any court or "in any

action for damages arising from any matter mentioned in such

report."124/ The Independent Safety Board Act contains a

similar prohibition on the use of NTSB reports in actions for

122/ H.R. 6390 S209.

123/ 49 App. U.S.C. S1906.

124/ H.R. 6390 S205(f)(2).
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damages.125/ As discussed in Part III, section 5, of this

report, inclusion of such a prohibition in legislation

establishing a Nuclear Safety Board would facilitate the

Board's ability to collect material information about nuclear

accidents or events.

8. Annual Reports. H.R. 6390 would have required the

Nuclear Safety Board to submit to Congress in July of each

year an annual report on its activities, including:

(1) a statistical and analytical summary of
the investigations conducted and reviewed by the
Board during the preceding calendar year;

(2) a survey and summary, in such detail as
the Board deems advisable, of the recommendations
made by the Board to reduce the likelihood of
occurrence of events which could significantly
affect the health or safety of the public, together
with any response to such recommendations made by
the [NRC];

(3) a detailed appraisal of the steps under-
taken by the [NRC] to investigate and prevent nuclear
incidents potentially harmful to the'public health
and safety;

(4) such recommendations for legislative and
administrative actions relating to nuclear safety
as the Board considers desirable; and

(5) such other matters as the Board considers
,

appropriate to include in the report. 126/

The Independent Safety Board Act contains a comparable

. provision requiring the NTSB to submit an annual report to

Congress.127/

125/ 49 App. U.S.C. S1903(c).

126/ H.R. 6390 S212.

127/ 49 App. U.S.C. S1904.
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9. Authorization of Appropriations. The legislation

should. authorize sufficient appropriations to carry out the

establishment and operations of the Board during its first

year or more of existence. The Independent Safety Board Act

authorized appropriations for the NTSB's first two fiscal

years of operation; and H.R. 6390 would have authorized

appropriations for the first two years of its Nuclear Safety

Board's operations.128/

10. Sunset Provision. Consideration should be given as

to whether the Nuclear Safety Board would have a finite life.

If the Board is given only a finite period of existence, an

appropriate " sunset" provision should be included in the

legislation. H.R. 6390 provided that the Nuclear Safety

Board would cease six years after enactment of this Act.129/

The Independent Safety Board Act, on the other hand, contains

no sunset provision for the NTSB.

Conforming Amendments

The authors of H.R. 6390 and the House Committee on

Interior and Insular Affairs, which reported the measure,

identified no provisions of existing law in respect to NRC

that would need to be amended in order to establish the

Nuclear Safety Board.130/ Our review of the Atomic Energy Act

of 1954, the Energy Reorganization Act of 1974, and NRC

128/ 49 U.S.C. S1907; H.R. 6390 S214.

129/ H.R. 6390 S213.

130/ H. Rep. 96-1382, Part II, 96th Cong., 2d Sess. 45-54
(1980).

, . .-. - - . - - - . ._ - - _ _ _ - .- . _ . _ . - -
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Authorization Acts confirms this. judgment, assuming that the

NRC would retain all if its existing. authority.
,

i

Conforming amendments to the Atomic Energy Act would be

required, of course, if the NRC were (for example) to be

divested of its authority to conduct investigations under-

section 161c.131/ Based upon the Conference Report accompanying

.H.R. 98-360 and its legislative history, however, Congress

does not appear to intend to divest NRC of its power to

investigate accidents, but only to establish an investigative

. organization independent of, and supplemental to, the licensing

and regulatory activities of the NRC.132/ Indeed, H.R. 6390 con-

templated that the Nuclear Safety Board would relie, to some

extent, on NRC investigations.133/ Similarly, the NTSB relies

on DOT to investigate the facts concerning accidents,'which

are then analyzed by the NTSB.134/ Moreover, as.a practical.

matter, the NRC could not realistically be expected to fulfill

its obligation.to protect the public health and-safety if.

divested of-its ability to investigate accidents and. operating

131/ Section'161c. of the Atomic Energy Act, 42 U.S.C. S2201(c)
authorizes the NRC to "make.such studies and investigations,
obtain such information, and hold such meetings or hearings
as the Commission may deem necessary or proper to assist it
in exercising any authority under this Act, or in the
administration or enforcement of.this Act, or any regulations
or orders issued thereunder."

132/ 130 Cong. Rec. S7931-S7933 (June 21, 1984).

133/ H.R. 6390 S204(1).

134/ 49 Apn. U.S.C. S1903(a)(1).

,
.
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incidents.

Even if the NRC retains all of its current authority,

however,.it may be desirable to terminate or restrict certain

NRC programs which would be duplicated by the Nuclear Safety

Board. Congress may choose not to fund both a monitoring

center within' the Nuclear Safety Board (see Part III, section
,

17) and the NRC's " Nuclear Data Link" program, for example,

or both the AEOD and an operating data analysis program within

the Board (see Part III, section 12).. The continuation or

curtailment of duplicative NRC programs could best be addressed

in NRC authorization legislation, however, rather than through

changes to the NRC's substantive authority in the Atomic

Energy Act. 'In addition, the NRC and Nuclear Safety Board

could avoid duplication of efforts through memoranda of

agreement, such as those executed by DOT.and NTSB.

E___.__.__.__ _ _ . - _ _ _ - - -
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APPENDIX A

The Independent Safety Board Act of 1974,

as amended and codified at 49 U.S.C. SS1901-1907
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CHAPfER 38.-NATIONAL TRANSPORTATION
SAFETY BOARD

ass.
1991. Coneresulemal findens.
1993. Nauomal Transportauen aatety BearqL

(a) h=Mh*,

(b) Orseminues.*

' (c) General
1903. General provtsions.

(a) Duties of BoarqL

i (b) Powers of BoarqL

; (c) Use of reports as evidence.
' (d) Judietal review

1904. Annual report.,

ISOS. Puttle aseems to inforunauen.
(a) General
(b) Escopuom.
(el Coetett votee resortier.

1908. Response to Board recomumeneauses.+

(a) Secretary's cuty to respond; contents
of response; raiw w Ha= puttle
availabeity of copees.

(b) Annual report to Congreau.
,

1907. Autherlanuenof appropetsuone,

j 81901. Congrenstemet fladness

The Congrees finds and declares: ,

(1) The National Transportation Safety4

Board was established by statute in 1900
[

(Public Law 40-470; 80 Stat. 938) as an inde-.

pendent Governament agency, located within'

the Departament of Transportation. to pro.
j mote transportation safety by conducting in-

dependent accident investigations and by for-
! mutating safety improvement r-===e..'

i tions.
1

(3) Proper conduct of the responsibilities 1s-
I. signed to this Board requires viserous investi-

sation of **m involving transportation
modes regulated by other agencies of Govern-
ment; demanda continual review. appreisaL
and assessment of the operating pm and

,

regulations of all such agencies; and calls for
the making of conclusions and m===ta-
tions that snay be critical of or adverse to any
such agency or its officials. No Federal,

'

agency can property perform such functions
unless it is totally separate and independent
from any other departament. bureau, comunis-
sion, or agency of the United States.

(Pub. L. 93-433. title III, 6 303. Jan. 3. IMS. 88
Stat.3148.)

'

,

l

!

g gg Naggemel 7. - - - T SafetF M._

I (a) Estahllshment
| The National Transportation Safety Board

(hereafter in this chapter niernd W M We|

! .. Board *'). previously estaldished within the De-

$"h,is s.cuen. - and afar 4ted tes. In -

.ance with u
1978.

|
|
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(b) Organisetten
(1) The Board shan consist of five asensboro,

instudlag a Chatrugen. Meanbers of the Board
shau be appointed by the President, by and
with the adries and consent of the Senate. No-

'

incre than three nasambers of the Board shall be
of the sanno polittsal party. At any given tiene.
ne less than three massabers of the Board shau4

be ineviduals who have been appointed est the
basis of tenhainal gggl{{|gggjoB, profengloest
stamens, and W knowledge in the
fields of monklemt reonestruction, safety engs-

' neartng, husman factors, transportation safety,
or transportation regulation-

(3) The terans of office of aneenbers of the
Board shall be 5 years, except as otherwise pro-
vided la this paragraph. Any individual ap-
pointed to flu a vacancy occurring on the Board
prior to the espiration of the torna of offlee for
which his & was appointed shah be
avgaa=*ad for the r==mindar of that terna.
Upon the expiration of his terna of offlee, a

4 =manhar ahan continue to serve untu his sucess-
ser is appointed and shau have queufled. Indi-
viduals servtag as ===h==s of the National
Transportation Safety Board on January 3,
1MS, ahnu continue to serve as assenbers of the
Board untu the espiration of their then eur-
rent torna of offlee. Any insunber of the Board
anny be resnoved by the Freeldent for ineffleise-

! cy, neglect of duty, or smalfeasanos in offlee.
. (3) On or before January 1,1MG (and thereaf-
j ter as required), the Proskient shau--
1

i
' (A) damagnata by and with the advlee and

consent of the Annata an individual to serve
as the Chairuman of the Board (hereafter in
this chapter referred to as the "Chairunan");
and

(B) an individual to serve as Vice Chairinan,
t The Chairunan and Vice Chairinan each shau

serve for a tarin of 3 years.The Chairinan shau,

, be the chief esecutive offleer of the Board and'
shau exercise the esseutive and ahl=8=**stive'

functions of the Board with respect to the ap.
pointanent and supervision of personnel een-,

ployed by the Board; the distribution of busi-
nees sanons such pereennel and ammong any ad-
talaistrative units of the Board; and the use
and expenditure of funds. The Vice Chairnian
shau act as Chairunan in the event of the ab-
sence or incapacity of the Chairunan or in case
of a vacancy la the offlee of Chaireman The
Chairman or Acting Chatraman shan be gov-
erned by the general poliesse ==tahMahad by the
Board, including any N findings, deter.
msnmanaris, rules, regulatiana and forinal resolu. *

tions.
(4) Three Inembers of the Board shau consu.

tute a quoruns for the transaction of any fune-
tion of the Board.

(b) The Board shan establish and snaintain
distinct and appropriately staffed bureaus, dirl.
alons, or offlees to investigate and report on ac.
cidente involving each of the foHowing anodes
of transportsuon: (A) aviation; (B) highway
and anoter vehicle: (C) railroad and treeked vo-
hicle; and (D) pipeline. The Board shau la ad-
dition, establish and snaintain any other such
offlee as is needed, including an office to inves.
tisate and report on the safe transportation of
hasardous anatorials.

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
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(e) General
(1) The General Servlees ad= inn ahall

furnish the Board with such offlees, equipment,
supplies, and servlees as it is authorised to fur-
nish to any other agency or instrumentality of
the United States.

(3) The Board shall have a seal which shall be,

juuticially reenqrnisert
(3) Subject to the civil service and classifica- |

tion laws, the Board is authorised to select, ap- i
point, employ, and fix the compensation of ;

'such officers and employees, including investi-
sators, attorneys, and administrative law
judges, as shall be necessary to carry out its
powere and duties under this chapter.
(Pub. L 93-433, title III, 9 303, Jan. 3,1978, 88
8 tat. ::187; Pub. L 97-300, i 1. Oct.14,1983, 98 -

. Stat.1463.)

O 1903. General provielene'

-(a) Duties of 8eerd
I The Board shall-

(1) investigate or cause to be investigated
(in such detail as it shall prescribe), and de-
termine the facte, conditions, and circum-
stances and the cause or probable cause or
causes of any-

(A) aircraft accident which is within the'

scope of the functions, powere, and duties
transferred from the Civil Aeronautim
Board under section 1868(d) of this Appen-
dix pursuant to title VII of the Federal Avi-
atton Act of 1988, as amended (49 App.
U.S.C.1441 et seq.1;

(B) highway accident, including any rail-
road grade crosstas accident, that it selects

i in cooperation with the States.
(C) railroad accident in which there is a

fatality, substantial property demase, or
which involves a nama====r train;

(D) pipeline accident in which there is a
fatality or substantial property damage.

(E) major marine ensumity, except one in-
volving only public vessels, occurring on the -t

navisalde watere or territorial sees of the'

United States, or invotalas a vessel of the
United States. In accordance with regula.

; tions to be prescribed jointly by the Board
and the Secretary of the department in ,

which the Coast Guard is operating. Noth-
,

i lag in this mahparagraph shall be construed
! to ell-lanit or diminish any responsibility

under any other Pbderal statute of the See-
retary of the Department in which the
Coast Guard is operating: Provided, That

I any marine acektent involving a pubile

i vessel and any other vessel shall be investi-
sated and the far.ts, conditions, and circum-
stances, and the cause or probable cause de-
termined and made availaide to the public
by either the Board or the Secretary of the
Department in which the Coast Guard is
operating; and

(F) other accident which occure in connec-
tion with the transportation of people or i

property which, in the judgment of the

Board, is catastrophic, involves problems of
a recurring character, or would otherwise
carry out the policy of this chapter.

I

I'
|
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I

Any investigation of an aseident aaa' wad by
the Board under this paragraph (other than
subparagraph (B)) aball have priority over an
other investasations of such aseident conduct-
ed by other Federal agencies. The Board shan
provide for the appropriate pares,ep.esaa by
other Federal agencies in any such investism.
tion, except that such asencies saar not par-
ticipate la the Board's deterudnauen of the

,
i probalde esuse of the manada=* Nothing in

this section lampaire the authority of other
Federal asencies to conduet investasations of I

an manad==e under appuchble provtalons of law<

or to obtain inforunation diroatly freen parties
involved in, and witnesses to, the transporte.
tion maandene The Board and other Federal |
agencies shan assure that appropriate infor.
mation ah*=8=ad or developed in the course of I

their inv==*igneaaa= la rzehanged in a tassely I

saanner. The Board any request the Sacro- I
: tary of Transportation (hereafter in this

chapter referred to as the **8ecretary") to
i make inva=*8 attaa= with regard to such acci-t

dents and to report to the Board the facts, '
'

conditions, and circunstances thereof (except
in mee8dants where udsfeasance or nonfes.
annan by the Federal Govermnent is aussed),
and the Secretary or his stamagnaam are author-
laed to make such investismuons. Thereafter,
the Board, utntaine such reports, shan snake
its determinatian of cause or probalde cause
under this paragraph:
(2) report in writing on the facts, cone-

tions, and circuanstances of each accident in-
vesussted pursuant to paragraph (1) of tids .

,

anhecenna and cause such reports to be usade
avausble to the puhue at reasonshie oest and i

to cause notles of the issuanos and avaushu.
~

lty of such reports to be rahit=w in the Ped-
eral Resister:

(3) lasue periodic reports to the Congress,
1%deral, State, and local asencies concerned
with transportauon safety, and other later- !

Iested persons raaa==== dent and advocaung
manningrut responses to reduce the HkaHhand
of recurrence of transportauen marid=nta sten-
Har to those.invesusated by the Boere and
proposing corrective steps to make the trans-
portation of persons as safe and free frees i

'risk of injury as is posuude, including steps to
=lan=aan human injuries fresa transportauen |
meendentaa

(4) initiate and conduct special studies and
special lavesusnuens on mat *==a portaintas
to safety in transportation inchullas huanan
injury avoidance:

(8) assess and reassess techniques and meth-
ods of manadant lavesusauen and peepare and
pubush freen timme to time raaa====adad pro-
cedures for ancadent lav==* iga *ian="

(4) estabush by regulauen requireements,

|
binding on percors reporting nahta and
svinuon incklents subject to the Board's in- ,t

|

| Vestigatory jurtedletion under this subesetion-
| (7) evaluate, assess the effecuveness, and )

puidish the findings of the Board with re-
spect to the transportanon safety W

--



..

- 55 -

nees and efflency in preventing accidents of
other Oovermnent agencies;

(8) evaluate the adequacy of safeguards and
procedures concerning the transportation of
hasardous materials and the performance of ;

other Govermnent asencies charged with as-
suring the safe transportation of such materi-
als: and

(9) review on appeal (A) the suspension,
amandmant, modificadon, revocauon, or
dental of any operating certificate or license
issued by the Secretary of Transportauon
under secuons 1422,1429. or 1431(c)' of this
Appendim; and (B) the decisions of the Com-
mandant of the Coast Guard, on appeals from
the ordere of any administrative law judge re-
voking anapandina or denying a license, cer-
tificate, document, or register in proceedines
under secuan 239 of Utle 48 sections 239a
and 239h of title 48; or section 216b of title 48.

(b) Powere of Seasd
(1) The Board, or upon the authority of the

Board, any ===her therggf, any administragvg
law judge employed by or == ten =d to the |

'

Board or any offleer or employee duly desig-
nated by the Chairman, may, for the purpose
of carrying out this chapter, hold such hear.
Inss, sit and act at such times and places, ad-
minister such oaths, and require by subpoena
or otherwise the attendance and tesumony of
such w1*n===== and the p eduction of such evi-.

dence as the Board or such officer or employee
deems ad71 sable. Subpoenas shall be issued
under the minnature of the Chairman, or his
delesate, and may be served by any person des-
Ignated by the Chairman. Witnesses summoned
to appear before the Board shall be paid the
same fees and mileage that are paid wita=====
in the courts of the Uniti d States. Such attend-
ance of witnesses and Iroduction of evidence
may be required from a; y place in the United .

States to any designated place of such hearing
in the United States.

(2) Any employee of the Board, upon present.
ing appropriate credentists and a written nouce
of inspection authority, is authorised to enter
any property wherein a transportation accident
has occurred or wreckase from any such acci-
dent is located and do all things therein neces-
sary for a proper investissuon. Including exam-
inadon or testing of any vehicle, rolling stock,
track, or pipeline component or any part of any
such item when such ewaminatsan or teoung is
determined to be required for purposes of such
invaatigatinn Any ewa=8aatian or testing shall
be conducted in such manner so as not to inter-
fere with or obstruct unnemmamelly the trans-
portation servlees provided by the owner or op-
erator of such vehicle, rolling stock, track, or
pipeline enepanant, and shall be conducted in
such a manner so as to preserve, to the mami-
mum extent feasible, any evidence relaung to
the transportation accidents, consistent with
the needs of the invest 1 mtlart and with the co-9
operation of such owner or operator. The em-
ployee may inspect, at rannanable times,
records, files, papers, processes, controls, and
faculties relevant to the invesusation of such

.- _ _ _ _ _ .
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marident. Each inspection, ewaminatinet, or test
shall be --an-a. and completed with res-
sonahle prgesptness and the results of such in-
specuen, evn=l==*lan, or test made available.

(3) In case of contumacy or refusal to obey a
snhraana an order, or an inspection notice sf
the Board, or of any duly damagnmeans employee
thereof, by any person who reeldes, is found, or
transacts business within the jurisdiction of

iany district court of the United States, such |
i

district court shall, upon the request of the
|Board, have jurisdiction to issue to such person
ian order requiring such person to comply forth-

with. Failure to obey such an order is punish-
able by such court as a contempt of court.,

(4) The Board is authorised to enter into '

without regard to secuon 5 of title 41, such con--

tracts, leases, cooperative agreements, or other.
transecuans as may be necessary in the conduct
of the functions and the duties of the Board
under this chapter, with any government enuty,

or any person.
(5) The Board is authortand to obtain, and'

shall be furnished, with or without reimburse-
ment, a copy of the report of the autopsy per- i4

formed by State or local officials on any person j*

who dies as a result of having been involved in
a transportation accadant within the jurisdic-
tion of the Board and, if necessary, the Board
may order the autopsy or seek other tests of
such persons as may be necessary to the investi-
sation of the accident: Proeided. That to the
extent consistent with the need of the accident
investigation, provisions of local law protecting
religious beliefs with respect to autopsies shall

4 be observed.
(6) The Board is authorised to (A) use, on a

'
reimbursable basis or otherwise, when appro-
priate, available services, equipment, personnel. -
and facilities of the Department of Transporta-
tion and of cther civilian or military agencies

and instrumentalities of the 7bderal Govern-
ment; (B) conist with employees and use avails-
ble services, records, and facilities of State, mu.
nicipal, or local governments and agencies; (C)
employ experts and consultants in accordance
with section 3109 of tlue 5; (D) appoint one or
more advisory cammittees composed of quell-
fled private clusens or officials of Federal, j

IState, or local governments as it destas neces-
sary or appropriate, in accordance with the'

Federal Advisory Committee Act; (E) accept |

voluntary and uncompensated services notwith- |

stardling any other provision of law; (F) accept j
gifts or donations of money or property (real,

!personal, mixed, tangible, or intangible); and
(0) enter into contracts with public or private -]nonprofit entitles for the conduct of studies re-

t lated to any of its functions.
(7) Whenever the Board submits or transmits-

any budget estimate, budget request, supple-
; mental budget asumate, or other budget infor-
- mation, legislative recomunendation, prepared .i

testimony for congressional hearings, or com- i'

ment on legislation to the President or to the j
1Office of Management and Budget, it shall con-

currently transmit a copy thereof to the Con-
grees. No officer or agency of the Ur.ited States
shall have any authority to require the Board

j to submit its budget requests or estimates,legis-
!

I-
-
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lauwe ==dariana . prepared tesumony
for congressional hearings or comments on les-
Islauon to any offleer or agency cf the United

i States for approval, conunents, or review, prior
to the suh==ta= tant of such recommendauons,
tantismany. or man'=*nts to the Congress.

(8) The Board is esopowered to designate rep-
,

! resentauves to serve or assist on such commit- i

teos as the Chairman determines to be neces..

sary or appropriate to maintain effective liaison!=
with other FtMieral agencies, and with State
and local government agencies, and with inde-
pendent standard-setting bodies carrying out

i programs and activities related to transports-
tion safety.', (9) The Board, or an employee of the Board
duly designated by the Chairman, may conduct
an inquiry to secure data with respect to any

: Instter pertinent to transportation safety, upon
publicadon of notice of such inquiry in the Fed-
eral Register; and may require, by special or ,

tgeneral orders. Federal. State, and local govern-
ment agencies and persons engaged in the
transportanon of people or property in com-
merce to sutunit written reports and answers to.

such requests and questions as are propounded
with respect to any matter pertinent to any
function of the Board. Such reports and an-
swers shall be submitted to the Board or to
such employee within such raamanahle period of
time and in such form as the Board may deter-
mine. Copies thereof shall be made available
for inspection by the public.
(10) Wahliah such rules and regulations as

may be necessary to the exercise of its func-
tions.
(c) Use of reports se eddence

No part of any report of the Board, relating
to any anident or the investigmuon thereof,
shall be admitted as evidence or used in any
suit or action for damages growing out of any
matter mentioned in such report or reports.
(d) Judielei vedew

Any order, affirmauve or negative, issued by
the Board under this chapter shall be subject
to review by the appropriate court of appeals of )

the United States or the United States Court of
Appeals for the District of Columbia, upon peu-
tion filed within 80 days after the entry of such
order, by any person diariaming a substantial in-
terest in such order. Such review shall be con- ,

'
| ducted in accordance with the provisions of

chapter 7 of utie 5.
(Pub. L 93-633, title III, 6 304. Jan. 3.1978. 88 !

Stat. 2108; Pub. L 97-74. Il 3-5. Nov. 3,1981. 98
Stat.1066.)

'

O 1904. Annual report

; The Board shall report to the Congress on
: July 1 of each year. Such report shall include.
I but need not be limited to-

(1) a statisucal and analytical summary of
l the transportation accident invaatisatiana
| conducted and reviewed by the Board during

the preceding canandar year;
(3) a survey and summary, in such detail as

i

the Board deems advisable, of the raaa====an-
I- dations made by the Board to reduce the like-

11 hood of recurrence of such accidents togeth-
'

er with the observed response to each such
ggraansnapdatlan-

(3) an appraisal in detail of the accident in-
vestigauon and accident prevention activities
of other government agencies charged by
Federal or State law with responsibility in
this field; and

(4) a biennial appraisal and evaluation and
review, and munandattana for legislative
and adeninimesative action and change, with
respect to transportation safety.

(Pub. L 93-633, title III, 6 306. Jan. 3,1975. 8B
Stat.2171.)

, - . _ _ _ _ _ _ _ , _ . . . - _ . _ . . _ _ _ . . _ _ _ _ _ _ _ _ _ . . . _ _ _ _ _ _ _ _ _ _ . _ _ _ _
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81935. Pubile seeses to intersenden

(a) General
Copies of any conswmicatian document, in-

,

vanta atian or other report, or informauon re-v
ceived or sont by the Board, or any member or
employee of the Board, shall be made available
to the public upon identifiable request, and at
reamanshia cost, unless such informadon may
not be publicly released pursuant to subesetion
(b) or (c) of this section. Nothing contained in
this section shall be deemed to require the re-
lease of any informauen described by subsec-
tion (b) of section 562 of title S. or which is oth-
erwise protected by law front disclosure to the
puhuc.
(b) Excepdom

The Board shall not disclose informauon ob-
tained under this chapter which concerns or re-
lates to a trade secret referred to in section
ISOS of Utle 18. except that such informadon
may be limeta==d in a manner designed to pre-
serve confidentiality-.

(1) upon request, to other FtMieral Govern-
ment departments and agencies for official*

use.
(2) upon request, to any comunittee of Con-

gress having jurisdiction over the subject
matter to which the informauon relates;

(3) in any Judicial proceeding under a court
order fofmulated to preserve the confidential-
ity of such information without impatring the
proceedings; anJ

(4) to the pubile in order to protect health
and safety, after notice to any interes+ed
person to whom the informauon pertains and>

an opportunity for such person to en-ment
in writing, or orally in ciceed session, on such
proposed disclosure (if the delay resulting
frce such nouce and opportunity Ior com-"

me.nt would not be detrimental to hes'.Ith and '
safety).

(c) Cockpit volee roeorder
Notwithstanding any other provision of law.

the Board shall withhold from public disclosure
,

cockpit voice recorder recordings and trsneerip-
tions, in whole or in part, of oral communica-
tions by and between flight crew members and
ground stations that are associated with acci-
dents or incidents investigated by the Board.
Provided. That portions of a transcription of>

such oral communications which the Board
deems relevant and pertinent to the accident or
incident shall be made available to the pubile )
by the Board at the time of the Board's rubile |
hearing, and in no event later than 60 days fol. I

lowing the accident or incidents: And provided i

further. That nothins in this section shall re-
strict the Board at any time from referring to
cockpit voice recorder.information in snakirig

,

safety recommendadons.
(Pub. L 93-433, title III. I 306. Jan. 3.1975. 88
Stat. 2172; Pub. L 97-309. I 2. Oct.14.1982. 96
Stat.1453.)

|

'

'|

- - -, - .-- - . -- - . - . - . -



. . . . .- --. _ __ __

59 --

e 19es. ansponse te neerd receauneadauen.
,

I (a) Seeretary's deer to responds contenes of reopease;
W" pablic avausbelity of eepies'

Whenever the Board submita a recommenda-: tion regarding transportation safety to the Sec.;

; retary, he shall respond to each such recom-
I mendation formally and in writing not later

than 90 days after receipt thereof. The re.*

sponse to the Board by the Secretary shall indi-'

.
cate his intention to--

| (1) initiate and conduct procedures for
adopting such ra--andations in full, pur-

i suant to a proposed timetable, a copy of
I which shall be included; - I

'

,

. (2) initiate and conduct procedures for

i adopting such recommendation in part, pur-
suant to a proposed timetable, a copy of
which shall be included. Such response shall
set forth in detail the reasons for the refusal
to proceed as to the remainder of such recom.
mendation; or*

4
(3) refuse to initiate or conduct procedures

i for adopting such recommendation. Such re-
.

sponse shall set forth in detail the reasons for
i such refusal.

The Board shall cause notice of the issuance of
j. each such recommendation and of each receipt
: of a response thereto to be published in the |

Pederal Register, and shall make copies thereof
svallable to the public at reasonable cost. !

(b) Annant report to Congress i

The Secretary shall submit a report to the
Congress on January 1 of each year setting

,

forth all the Board's recommerid=*lans to the
Secretary during the preceding year regarding,

! transportation safety and a copy of the Secre-
tary's response to each such recommerid=Han,

(Pub. L 93-633, title III, 6 307. Jan. 3.1975. 88
Stat. 2172; Pub. L 97-74. 5 8. Nov. 3,1981. 95'

,

Stat.1066.)

.

e 19M. Authorisauen of approprinuens

There are authorised to be appropriated for
the purposes of this Act not to exceed
812,000,00) for the fiscal year ending June 30,4

1975; and $12,000,000 for the fiscal year ending
June 30,1976, such sums to remain available
until expended. There are authorised to be ap-
propriated for the purpose of this Act not to
exceed $3,800,000 for the transition quarter; ending September 30,1978. $15,200,000 for the
fiscal year ending September 30,1977, and
$18.400,000 for the fiscal year ending Septem-
ber 30,1973, such sums to remain available
until expended. There are authorised to be ap-
propriated for the purpoess of this Act not to
exceed $16,420.000 for the fiscal year ending
September 30,1979, and $17,680.000 for the
fiscal year ending September 30,1900, such
sums to remain available until expended. There
are authorimod to be appropriated for the pur-
poses of this Act not to exceed $18.540.000 for'

the fiscal year ending September 30, 1981
$19,928,000 for the fiscal year ending Septem-

ber 30,1982, and $22.100.000 for the fiscal year
ending September 30, 1983, such sums to

i remain available until expended.
(Pub. L 93-633, title III. I 300 Jan. 3,1975. 88
Stat. 2173; Pub. L 94-481. Oct.11,1976. 90 Stat.
2000; Pub. L 96-383, t 2. Sept.11,1978. 92 Stat.
597; Pub. L 97-74. I 2, Nov. 3,1981. 95 Stat. ,

'
1085.)4
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1 TITLE il-NUCLEAR SAFETY BOARD

2 FINDINGS AND PURPOSES

3 Sec. 201. (a) FINorwas.-The Congmas finds that-

4 (1) then is a gnat need for-

5 (A) rigonus intwstigation of events at facili-

6 lies, or involving materials, licensed or otherwese

7 regulated by the Nuclear Regulatory Commission;

8 and

9 (R) continual review and assessment of li-

10 censing and other regulatory pmetices of the Nu-

11 clear Regulatory Commission, which assessment

12 may result in conclusions critical of the Nuclear

13 Regulatory Commission or its officials; and

14 (2) no Fedemi agency can pmperly perfor,n such

15 functions unless it is independent of all other agencies

16 and instrumentalities of the United States.

17- (b) I'varose.-It is the purpose of this title to establish

18 a Nuclear Safety Roani as an independent establis'. ment in

19 the executing bmach of the finited States, which shcIl pm-

20 more nuclear safety by conducting independent investigations

21 of events at facilitnes, or involving materials, licensed or oth-

22 erecise regulated by the Nuclear Regulatory Commission and

23 'by recommending to the Nuclear Regulatory Commission

24 impmvements in licensing and trlated regulatory pmetices.

II.R. 6390-rh 6
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1 xvct.zAn sArsrr soAno

2 Ssc. 202. (a) EsrAst.tsausur.-Then is estabisshed

3 the Nuclear Safety Boad (heninafter in this title nfamd to

4 as the " Board"), which shaR be an independent ==*=AN=A.

5 ment in the executive bunch of the United States. M

6 Board shaR have a seal which shaR bejudiciaRy recognised.

7 (b) Arroistusst.-(1) & Board shaR be composed

8 of 3 members appoin ed by the President, by and with de

9 adoice and consent of the Senate, (nm among persons who

10 are not officers or employees of the Federal Government. No

11 more than 2 members of the Board shallbe of the same politi-

12 calparty. M President shaR submit to the Senate not later

13 than 90 days after the date of the enactment of this Act his

14 recommendations for appointment to the Board.

15 (2) Any vacancy in the membership of the Board shall

16 he filled in the same manner in which the original appoint.

17 ment was made.

10 (c) CxArnuAN Axo Vics CnArnuAN.-(1) &

19 Chairman and Vice Chairman of the Board shall be desig.

20 nated by the President. M terms of office of the Chairman

21 and Vice Chairman shall be 2 years and shan run concur.

22 rently. The Chairman and Vice Chairman may be reap-

23 pointed to such offices.

24 (2) M Chairman shall be the chief executive officer of 1

l25 the Board and shall, subject to such policies as the Board '

l

i

|

|

|
|

|
.

___
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1 may establish, ezenise the functions of the Board seith n-

2 spect to-

3 (A) the appoi.Jment and supenision of personnel
_

4 employed by the Board;

5 (B) the organization of any administmtive units

6 established by the Board; and

7 (C) the use and expenditure of funds.

8 The Chairman may delegate any of his functions under this

9 subparagraph to any other member or to any appwpriate

10 ~ agent of the Board.

11 (3) The Vice Chairman shall act as Chaiman in the

12 event of the absence or incapacity of the Chairman or in case

13 of a vacancy in the office of Chairmar.

14 (d) Tsuts.-(1) Except as ymmded under paragmph

15 (2), the members of the Board shall serve for terms of 6

16 years. Members of the Board may be nappointed.

17 (2) Of the memben first appointed-

18 (A) one shall be appointed for a term of 2 years;

19 (B) one shall be appointed for a term of 4 years;

20 and

21 (C) one shall be appointed for a term of 6 years;

22 as desagnated by the Pnsident at the time of appointment

28 (3) A.<, , ember appointed to fill a vacancy occurring

24 before the expiration of the term of office for schich his prede.

25 - cessor seas appointed shall be appointed only for the remain-

|

|
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1 der of such term. A member may serve after the espintion of

2 his term untilhis successor has taken office.

3 (4) Any member of the Boant may be nmoved by the

4 President for inefficiency, neglect of duty, or malfeasance in

5 office.

6 (e) QUORUx.-Two members of the Board shall consti-

7 tute a quorum, but a lesser number may hold hearings.

8 (f) basic par.-(1) Members of the Board other than

. 9 the Chairman shall each be paid at a mie equal to the mie of

10 basic pay payable for level IV of the Executive Schedule.

I1 The Chairman shall be paid at a mte equal to the mte of

I2 basic pay payable for level ill of the Executive Schedule.

13 (2) While away from their homes or ngular places of
.

14 business in the performance of seruces for the Board, mem-

15 bers of the Board shall be allowed tmvel expenses, including

16 per diem in lieu of subsistence, in the same manner as per-
.

17 sons employed intermittently in the Government service an

18 allowed expenses ur. der section 5703 of title 5, United States

19 Code.

20 STAfr AND SUPPORT SERVICES

21 Sec. 203. (a) STArr.-(1) Subject to such rules as

22 may be prescribed by the Board, the Chairman may appoint

23 and fiz the pay of such officers arid employees (including

24 investigators and attorneys) as the Chairman considers nee-

25 essary to carry out the powers and duties of the Boani. Ap-

.- - _ _ . _ _ - - - - _ - - _ _ _ _ _ - . -
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1 pointments shall be made under this paragmph in such

2 manner that not more than the equivalent of 50 fulltime

3 officers and employees are employed by the Board at any

4 time.

5 . (2) The staff of the Board shall be appointed subject to

6 the pmisions of title 5, United States Code, governing ap.

7 pointments in the competitive semee and shall be paid in

8 accordance with the pmsssons of chapter 51 and subchapter

9 fil of chapter 53 of such title, relating to classificatson and

10 General Schedule pay mies.

11 (b) Exrsars Axo CONSULTANTS.-Subject to such
.

12 rules as may be presershed by the Board, the Chairman may
'

13 procure temponry and intermittent servsces under section

14 3109(b) of title 5, United States Code, but at rates for indi-

15 viduals not to exceed the daily equivalent of the maximum

16 annual rate of basic pay payable for grade GS-18 of the

17 General Schedule. The amount of consultant services which

18 may be obtained by the Board under this subeoetion shall not

19 exceed, during any fiscal year period, the amount of sermees

20 which would be obtained if the Board procured on a full-time

21 basis the services of 12 consultants.

22 (c) SrArr Axo Surront Ssavices or FsoEnAL

23 AasxcIss.-(1) Upon twquest of the Board, the Nuclear

24 Regulatory Commission and the head (or governing authori-

25 ty)4 pay other Fedemi agency or instrumentality may-

V

-- -

.. . - - - _ _ _ _ - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ . _ _ _ _ _ _. _ _

j



. - . - = - ..

'

i

}- I

- 66 -

;

I

i
1

|

'

86

1 (A) detail to the Board, on a reimbursable basis

2 such personnel as may be desimble to assist the Board

3 in carrying out its duties; and

4 (B) make available to the Board, on a reimburs.

5 able basis, such facilities, equipment, or other adminis-

6 trative supped services as may be desirable to assist
,

7 the Board in carrying out its duties.

8 (2) The Genem! Services Adrsinistration shall provide
'

9 to the Board on a reimbursable basis such administmtive
'

10 support services as the Board may swquest.
'

1I (d) Surront Senvices or Stars on LOCAL Aass.

12 csss.-The Board may confer with employees of State or

13 local government agencies and may use, on a reimbursable

14 basis, such services, records, and facilities as such agencies

15 may make available to the Board.

16 (e) MAILS.-The Board may use the United States

17 mails in the same manner and under the same conditions as

18 other departments and agencies of the United States.

19 (f) Girts AND YOLUNTAnY Szavices.-Notwith.

20 standing any otherlaw, the Commission may accept-

21 (1) mluntary, uncompensated .<ervices; and

22 (2) gifts or donations of money or other property

23 of any type.

,

i
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1 DUTIES OF THE BOARD

2 Ssc. 204. The Board shall have the following duties

3 andaudAerities:
i

! 4 (1) The Board shall investigate tAone events at
!

5 any facility, or involving any materials, licensed or

6 otAerwise regulated by iAs Nuclear Regulatory Com.

7 misswn, which the board determines to be significant

8 because of poesible effects on the AeollA or safety of IAe

9 public or because such events could be tAe procursors of

10 eoents offecting lAe AeallA or safety of the public. TAe

11 Board may roguest the Nuclear Regulatory Camis.

12 sion to make inoestigations with repard to sucA events

13 and to report its findings to the Board. WAenever the

14 Nuclear Regulatory Commission makes such an inven-

15 tigation, the Board shall analyse IAe findings of the

16 Commission for purpose of making its own conclamons

17 and recommendations. TAs purpone of any ineestigs-

18 tion under this paragraph shall be-

19 (A) to ascertain information concerning ik

30 circumstances of the event involved, and its impli-

21 cations for IAs public Asel4A and safety; and

SS (B) to determine whether such event in part

SS of a pattern of similar events at facilities, or in-

24 volving any _'---i.h, licensed or otherwise regu-

25 lated by the Nucieer Regulatory Commineien

,
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1 which could significantly affect the public health

2 or safety or which could be the pncursor of events

3 which could significantly affect the public health

4 or safety.

5 (2) The Board shall systematicaRy analyse oper.

6 ational data fmm any facility, or involving any mate-
'

7 rials, licensed or otheru.ise ngulated by the Nuclear

8 Regulatory Commission to detemine whether thm

9 exist certain patterns of events that indicate safety

10 pmblems.

11 (3) The Board may conduct specul studies per-

12 taining to the nuclear safety at any facility, or involv-

13 ing any materials, licensed or otherwsne ngulated by.

14 the Nuclear Regulatory Comminion.

I5 (4) The Board may evaluate s ;;. %as meived
*

16 |mm the scientific and industrial communities, and

17 [mm other knowledgeable sourses, on specific measum

18 to impmve safety at facilities, or involving materials,i

19 licensed or othenome ngulated by the Nuclear Regula-

20 tory Commission.

21 (5) The Board shau neommend to the Nuclear

22 , Regulatory Comminion thone specific measum that

23 should be adopted to . minimize the likelihood that

24 events will occur at any facility, or involoing maten-

25 als, licensed or otherwise regulated by the Nuclear

.
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| 1 Regulatory Commission which could significantly

2 affect the puMic health or safety.

3 (6) The Board shall estaMish nporting nquire-

| 4 ments Mnding upon-

5 (A) persons who operate, design, supply,

6 maintain, or are othencise involved with the oper-

i ation or construction of, facilities licensed or oth-

8 erwsse ngulated by the Nuclear Regulatory Com.

9 mission;

' 10 (R) persons who process, store, transport,

11 use, or possess materials licensed or otherwsse

12 regulated by the Nuclear Regulatory

13 Commission; and

14 (C) perwns who export nuclear equipment

15 pursuant to any license or permit issued by the

16 Nuclear Regulatory Commission.

17 The information rehich the Haard may require to Iw re-

18 ported under this parugmph may include any materi-

19 als designated as classified material pursuant to the

20 Atomic Energy Act of 1954, or any materials desig.

21 noted as safeguards information and prviected from

22 disclosure under section 147 of the Atomic Energy Act

23 of 1954.

24 (7) The Board shall issue periodic nports which

25 shall be made availaMe to the Congress, and to Feder.

II.R. 6390-rh 7
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1 al, State, and local government agencies concerned

2 seith safety at facilities, or involving matenals, ii.

3 censed or othencise ngulated by the Nuclear Regusa.

4 tory Commission. Upon nquest, such nports shall be

5 made available to other intensted persons. Such n.

6 ports shall contain neommendations of specific meas.

7 ures to mluce the likelihood of occurrence of nuclear

8 events similar to those investigated by the Board and

9 of correctitt steps to make any facilities investigated

10 by the Board as safe as is possible.

I1 (8) The Board shall establish a monitoring center

12 for the puryne of receiving tractor data on an instan.

13 taneous or otherwnse timely basis from each nuclear

14 pauvrplant licensed under the Atomic Energy Act of

15 19M. The monitoring center shall he staffed by officers

|ti or employers of the Hanunt who shall he traponsihte for

17 (A) analysing the data no received in order to deter.

18 mine tchether any potentially dangemus situation

II) c. rials at any of the facilities transmitting the data, and

20 (H) making appmpriate remmmendations to the opern.

21 tors of nuclear powerplants rehen it is determined that

22 such a situation does e.rist.

23 SI1;t'IFir POWERS OF Tile IIGARD

24 Sxc. 20.7. (a) lisARI.vus.-(t) 'rhe Roard may, for

25 the purpose of rarrying out this title, hold such hearings, sil
|

1

|
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1 and act at such times and places, take such testimony, and

2 receive such evidence, as the Road considers appuvpriate.

3 The Board may administer onths or affirmations to witnesses

4 appearing before it.

5 (2) ' Witnesses summoned to appenr before the Hoard

6 shall be paid the same fren und mileage that an paid wil-

7 nesses in the courts of the United Stabes.

8 (b) Sunl*KNA Powen.-The Boad may inue sub.

9 penas (under the signature of the Chairunan or his delegate)

10 nquiring the attendance and testimony of witnesses and the

11 production of any evidence that relates to any matter under*

12 investigation by the Board. The attendance of witnesses and

13 production of endene: may be requind from any place in the

14 United States to any designated place of hearing in the

15 United States. The subpenas of the Comminion shall be

16 served in the manner provided for subpenas issued by a

17 United States district court under the Federal Rules of Civil

18 Procedures for the United States district courts.

19 (c) instscrion Aurnostry.-Any employee of the

20 Bond, upon pnsenting appropriate endentials and a written
,

21 notice of inspection authority, may enter any facility licensed

22 or otherunse regulated by the Nuclear Regulatory Commis-

23 sion, and any property containing materials licensed or oth- .

24 erwise ngulated by the Nuclear Regulatory Comminion, in

25 which an event has occurred which, in the determination of

4
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1 the Board, has significant implications for the public health

2 or safety, and do all things appmpriate for a ymper investi-

3 gation. The employee may inspect, at reasonable times, nc-

4 ords, files, papers, processes, contwls, and facilities nlevant

5 to the investigation of such accident. Each inspection shall be

6 commenced and completed with nasonable ymmptness and

7 the nsults of such inspection made available to the public,

8 subject to the limitation contained in section 207(a)(2).

9 (d) Aur0rsy AND OrxEn h(EDICAL INFORMATION.-

10 The Board shall be furnished, upon nquest, with or without

11 nimbursement, a copy of the nport of any autopsy 7.,J.,- -f

12 by State or local officials on any person who dies as a neult

13 of having been irjoolved in any nuclear acendent. The Board

14 may order an autopsy (if an autopsy has not been made) or

- 15 seek such other tests of survivors involved in such acesdents

16 (subject to their appmval) as may be necessary to the investi-

17 gation of the accuVnt. To the maximum extent consistent

18 with the need of the investigation, provisions of local law

19 protecting nligious beliefs with nopect to autopsies shall be

20 observed.

21 (e) ENFORCEMENT Aurnoarry.-(1) If any person

22 who is issued a subpena under subsection (c), nquind to -

23 submit to an inspection under subsection (d), or issued any
,

24 other order by the Board under this title, is guilty of contu.

25 macy, refuses to obey such subpena or other order, or nfuses .

<
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1 to submit to such inspection, any court of the United States

2 within the judicial district within which the hearing or in-

3 spection involved is conducted or within the judicial district

4 within which such person is found or nsides or transacts

5 business may (upon application by the Boad) order such

6 person to comply with the subpena, inspection notice, or other

7 order, as the case may be. Any failun to obey such order of

8 the court may be punished by the court as a contempt thereof.

9 (2) Allpmeess of any court to which application may be

10 made under this subeection shall be semd in the judicial

11 district in which the person nquired to be served naides or

12 may be found.

13 (f) luuUNITY; USE OF REPORTS As EvlDENcE.-(1)

14 For purposes of sections 6002 and 6004 of title 18, United

15 States Code, the Commission shall be conssdend to be an

16 agency of the United States.

17 (2) No part of any nport or neommendation issued by

18 the Board niating to any nuclear accident or any investiga-

19 tion conducted by the Roard shall he admitted as evidence in

20 any court, or otherwsse used in any action for damages arh.

21 ing (mm any matter mentioned in such report.

22 GENERAL ADulN!STRATIVE POWERS OF THE BOARD

23 SEc. 206. (a) ORTAININa OFFICIAL DATA.-(1) Sub-
|.
| 24 ject to section SS2a of title 5, United States Code, the Board

25 may securs directly fmm any agency or instrumentalitto ofi

_ _. . . _ . __. . _ . . ._ ._ _ _. _ _ ..-
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1 the United States such informatimn as may .be necessary to

2 enable it to carry out this title. Upon request of the Chair.

3 man of the Boani, the head of such department or instrumen.

4 tality shallfurnish such information to the Board. The infor-

5 motion which the Board may secure under this paragraph

6 may include any material designated as classified material

7 pursuant to the Atomic Energy Act of 1954, or any materials

8 designated as safeguard information and otherwise protected

9 fnnn disclosure under section 147 of the Atomic Energy Act

10 of1954.

I1 (2) The Board may conduct an inquiry to secure data

12 with respect to any matter pertinent to nuclear safety, upon

13 publication of notice of such inquiry in the Fedem! Register.

I4 The Board may by order of the Board require Fedemi, State,

15 or localgoocrnmental agencies, or any person engaged in in-

16 terstate commeree, to submit written responses to any re-

17 quests for information made by the Board with regard to

18 matters within thejurisdiction of the Board. Such responses

19 shall be submitted to the Honni in such form, and within

20 such reasonable period of time, as the Board may require.

21 ('opies of such responses shall, subject to the limitations con-

22 tained in section 207(a)(2), be made amilable for inspection

23 by the public.

24 (b) Det.xnArtoN.-A ny member or agent of the Board

25 (including officers, employees, and administmtire lawjudges

- _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
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1 auigned to the Board) may, if so authorized by the Boani,

2 take any action which the Board may take under this title.

3 (c) CONtaActixo Avrnostry.-Without regard to

4 section 3709 of the Revised Statutes, the Boani may enter

5 into such contmets, leases, coopemtive agreements, or other
,

l

6 transactions as may be necessary in the condact of the func- |

7 tions of the Board, including contructs wilk public or private

8 nonprofit entities for the conduct of studies related to its func.

9 tions.

10 (d) LIA sox.-The Board may designate repursenta.

11 tiees to serve or auist on such committees as the Chairman

12 determines to be approprsale to maintain effective liaison

13 with other Federal agencies, with State and localgomsnment

14 agencies, and with independent standard-setting bodies car-

15 rying out progmas and activities related to safety at facili-

16 ties e., '-4 by the Nuclear Regulatory Comminion.-

17 (e) Aovisoar Counsrrsss.-In accordance with the

18 Federal Advuory Committee Act (S U.S.C. App.1), the

19 Board may appoint one or more adouery committees com-

20 pened of qualified citiuns (including officers or employus of

21 Fedemi, State, or local governments) as the Board considers
|

22 ,, & to anniet the Board in conducting its functions.

SS (f) Rut.Es AND REGULAtl0x3.-The Board may es-
|

24 tablash such rulee and regulations as may be necesury to the?

25 seeresee of its functions. Nothing contained in this title shall

|
_. __ ._. ._. - _ . ., . . . , _ - _ . . - _ _ , _ . . , _ . , , _ . . _ . . . . . . _ _ _ . . , _ ,
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I he constnied to authori:e the Board to promulgate rules or |

2 regulations other than those niated to (1) the reporting func.

3 tions of the Board as described under sections 204 and 20.5,

4 or (2) personnel or other internal administmtive affairs of

5 the Roard.

6 PUBUr .1CCESS TO INFONatATION

7 Ser. 207. (a) lx (h:xsaAr -(I) Copies of any com-

8 munication, document, or other item of information received

D or Imnsmittnl by :he Henant (or by any member or employer

10 of the Hasnt upon authority of the Heerd) shall be made

i1 available to the pnblic upon request, and at a reasonable coet,

12 unless such information may nM he publicly nicased pursu-

13 ant to jusmgmph (2) of this subnection.

14 . (2) The Roani shall not discione information obtained

|5 under this title which concerns or wlates to any Imde secret

10 referred to in section 190.5 of title 18, United States Code,

17 except as permitted under subnection (b) of this section. Any

18 information obtained by the Boani which is considend to be

19 safeguants information (as descriled undersection 147of the

20 }tomic Enesyy Act of 19.54) may not be discioned by the -

21 Boant unless disclosure of such information umuld be permit-

22 ted by the Nuclear Regulatory Commission pursuant to such

23 section and no material obtained by the Boani schich is des.

24 ignated as classified material pursuant to such Act may be

25 disclosed. Nothing contained in this section shall be consul-

|

~
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1 end to requirw the release of any information described by
,

2 section 552(b) of title 5, United States Code, or which is

3 otherunse protected by law from discloeun to the public.

4 (b) ExcerrioNs.-The Roard may discione informa-

5 tion obtained under this title which concerns or relates to any

6 trade secnt usfemd to in section 1905 of title 18, United

7 States Code, only in a manner designed to pnserve confiden-
. ,

8 tiality and only-

9 (1) upon request, to other Federal agencies or in.

10 strumentalities for official use;

1I (2) upon request, to any committee of the Con-

12 gnss hacing jurisdiction erwr the subject matter to

13 ochich the information relates;

14 (3) in anyjudicialproceeding under a crmrt order

15 formulated to preserte the confidentiality of such infor-

16 motion without impairing the proceedings; and

17 (4) to the public in order to protect health and

18 . safety, after notice to any interrsted person to schom

19 the information pertains and an opportunity for su-h

20 person to comment in scriting, or orally in closed ses.

21 sion, on such proposed disclosurr (if the delay resulting

22 from such notice and opportunity for comment would

23 not be detrimental to health and safety).

. . , , . _ _ _ _ _ _ _ _ . . - , - . - , , _ . . - _ . . , . _ _ _ . . . , , _ _
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98

i SURNISSION Of cERTAIN INPORMATION TO TEs

2 c0NORssa

3 Szc. 208. Wheneeer the Beed tronomits to the Offien

4 of Management and Budget er to the Proeuient any bedret

5 setimate (or otAer budpot infernestead, any E,^'--4 mese-

6 mendetson or comment on legsslation, or any teetimony pm-

7 pond for C:q. J:=' hearimpo, the Board shall eeneur.

H nnlly transmit a copy 4Aenef to IAe Congsse. No officer or

9 employee of IAs United Staten shall Anos any authenty to

10 nyuire Ihr Roerd to anhmit the items nfernd to in the pn-

It coding sentence to any officer or e ;':, of the United

12 States for appreeel or noeeau befon submission of such items

1:| to IAr Congrenn in nervadance aritA this section.

I4 - MKSPONRK TO ROARD MKCONNENDATIONS

15 SKc. 209. (a) RssPONMKS REQUINKD.-Whenever

in ihr Roard arbeita a reconneendation regarding nuclear

17 safety to the Nuclear Pg' y Comminion, such Commis-

t8 sion shall subast to the Board a aoritten naponse to each

in such reconneendelion not later than 90 days after receipt

20 thereof. The nsponu made by the Nuclear Regulatory Com.

21 mission shaR indicate schether such Comminion intends to ;

22 conduct pneedures for adopting such recomW-1=w in :

23 schole or in part, and thr timetable ymposed by the Commis-

24 sien for conducting such pmcedures. In the rese of any nc.

25 ommendation achich such Commission does not intend to

!

|

|

!

_ _ . _ _ .- - .
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|

|
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1 adopt in its entirrty, the ('ommission shall e.rplain in detail

2 the tresons for its determination not to adopt all, or part, of

3 the neommendation (as the cane may le).

4 (b) Punue Discs.ostinE.-The Board shall cause

5 notice of the inauance of each such mvmmendation and of

6 each receipt of a naponse thereto to be puidished in the Fed.

. 7 eral Register, and shall make copien thenof available to the

8 puldie at nosonable cont. Such notice shall include the con.

9 tents of each such neommendation or response, as the case

10 may be.

11 CIVIL PENALTIES

12 Ssc. 210. (a) Antotixr.-Any person who violates any

13 nporting nquirement established under section 204(6) shall

14 he liable to the United States for a civil penalty in an

15 amount not to exceed $5,000 for each such violation. Eack

16 day such a violation continues shall, for purposes of this sec.

17 tion, constitute a separate violation of such section.
.

18 (b) HsAxtua.-A civilpenalty for a violation of section

19 204(6) shall be assessed by the Board by an order made on .

20 #Ae record after opportunity for a hearing in accordance wifA

. 21 section 554 of title 5, United States Code. Befon issuing

22 such an order, the Board shall give written notice to the

23 person to be assessed a civil penalty under such order of the

24 Board's proposal to issue such order and shall provide auch

25 person an opportunity to twquest, within 15 days of the do:e

~ _, . - -._ . _ . . . _ . _ _. . _ . _ . _. _ _ . _ _ _ _ _ . . . , . _ . _ , _ . ,.
_ _ , , _ )
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1 the notice is neeived by such person, such a hearing on the

2 order.

3 (c) MoDirscArtoN.-The Board may compromise,

4 modify, or nmit, with or without conditions, any civilpenal.

5 ty which may be impaned under this section. The amount of

~ 6 such penaity, when finally determined, or the amount agreed

7 upon in compromise, may be deducted from any suv.s owing

8 by the United States to the person charged.

9 JUDICIAL REVIEW

10 SEc. 211. Any order assued by the Board under this

11 title shall be subject to review by the appropr1 ate court of

12 appeals of the United States, or the United States Court of

13 Appeals for the District of Columbia, upon petition filed

14 within 60 days after the entry of such order by any person

15 aggrieved by the order. Such review shall be conducted in

16 accordance with the provisions of chapter 7 of title 5, United

17 States Code.

18 ANNUAL REPORT

19 SEC. 212. The Board shall nport to the Congisss on

20 July 1 of each year. Such nport shallinclude-

21 (1) a statistical and analytical summary of the

22 investigations conducted and noiewed by the Board

23 during the pnceding calendar year;

24 (2) a suruy and summary, in such detail as the

25 Board deems udvisable, of the recommendations made
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by the Board to reduce the likelihood of occurrence of

events which could spcantly affect the health or

safety of the public, together with any response to such

recommendations made by the Nuclear Reguistory

Commission;

(3) a detailed appraisal of the steps undertaken by

the Nuclear Regulatory Commission to investigste and

prevent nuclear incidents potentially harmful to the

public health and safety;

(4) such recommendations for legislative and ad-

ministrative actions relating to nuclear safety as the

Board considers desirable; and

(5) such other matte-s as the Board considers ap-

propriate to include in the report.

SUN 8RT PROVISIONS

Sac. 413. The Board shall cease to exist six years after

the date of the enactment of this Act.

AUTHORIEATION OF APPROPRIATIOES
'

Szc. 414. There are authorized to be appropriated to

carry out this subtitle 82,600,000 for each of the the fiscal

years ending September 30,1981, and September 30,1982.

Such sums shall remain available until expended.

_ _ - _ - _ _ - _ _ - _ - _ - _ _. _ \
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APPENDIX C's

./

Subsections 404 (6) and (7) of

H.R. 6390, as originally introduced

2

,- .-



__ _ _ _ _ _ _ _ _ _ _ _ _ _ _ .___ _

- 83 -

(6) The Board shall assess the effectiveness of the

Nuclear Regulatory Commission in monitoring the op-

erations of facilities which it regulates and in providing

for construction and operating procedures which result

in safe nuclear facilities. The Board shall also assess

the effectiveness of other Federal, State, and local

agencies concerned with safety at facilities regulated

by the Nuclear Regulatory Commission, and of private

. parties (such as the operators of such facilities) in pre-

venting, and in responding to, events which could sig-

nificantly affect the health or safety of the public. The

Board shall publish its findings in the Federal Register.

(7) The Board shall monitor the Nuclear Regula-

tory Commission's resolution of safety issues, and pro-

pose timetables for the Commission for dealing with

such issues.

_ . . - _ _ _ - _ _ - _ _
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INTRODUCTION

This report, prepared under contract for the Brookhaven

National Laboratory ("Brookhaven"), examines whether changes-.

or additions to the U.S. Nuclear Regulatory Commission's

.(NRC) existing ' statutory authority are needed for the NRC to

establish an internal organization, to be called the Office

of Nuclear Safety (ONS), which would investigate significant

operational events at nuclear facilities licensed by the NRC.
As outlined by Brookhaven, the ONS would be functionally

^ comparable to the National Transportation Safety Board and

would have:

priority jurisdiction over the investigation of*

significant nuclear operational events at NRC-licensed

facilities;
,

authority to find facts, analyze and evaluate*

information, determine probable cause, and make

recommendations to the NRC concerning operational

events at NRC-licensed facilities;

authority and responsibility for the coordination*

of the operational event investigation actions of
the NRC's Of fice of Inspection and Enforcement, ,

Office of Nuclear Reactor Regulation, and regional

offices;

power to subpoena evidence pertaining to operational*

events; and
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power to conduct non-adjudicatory hearings.

The. ONS would be headed by a director, and would report

'directly to the Commission.

This report is limited to considering'the changes.in the

NRC's' existing statutory authority'that would be necessary to

establish such an organization, and the effect of separation

of functions and'ex, parte requirements and of the Government

in the Sunshine Act on the ONS's ability to investigate .
operational events.

This report supplements a previous report prepared for

Brookhaven by the authors, entitled "The Nuclear Safety

Board," which examined the powers needed by, and the additional

legislative authority required to create, an investigative

organization independent of the NRC.

I

1
1

l

|

_ - . ._ - - - _ - .
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LEGISLATIVE AUTHORITY

Whether legislation is needed to establish the ONS

within the NRC entails consideration of three separate issues:

-(1) whether legislation is required to establish a new

office within the NRC;-

(2) whether legislation-is required to authorize the

NRC to perform the functions that would be carried out by the

ONS;'and

(3) whether, in any event, legislation is desirable toi

ensure the. independent status of the ONS.

A. The Need for Additional Legislation to Create an Of fice
Within the NRC for Investigating Significant Nuclear
Operational Events

The NRC possesses broad authority to establish internal-

offices and administrative units to carry out the functions

- of the agency. Section 161d. of the Atomic Energy Act of

1954 authorizes the Commission "to appoint such officers...

and employees as may be necessary to carry out the functions

of the Commission,"1/ and section 201 of the Energy Reorgani-

zation Act of 1974 authorizes the Commission's Chairman to

appoint agency personnel and distribute " business among

such personnel and among administrative units of the

' Commission."2/ Reorganization Plan No. 1 of 1980 contemplates

J

1/- 42 U.S.C. s2201(d).

2/ 42 U.S.C.'S5841(a)(2).

1.

. y .-w , , - - , ,,,,e-.- -,,. ---,,_ . - ,,-
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thap agency offices may be " duly established by statute or by

the Commission."3/

E- The NRC's authority to create internal offices seems

clear. Of the NRC's four program of fices , only three --

the Office.of Nuclear Reactor Regulation, the Office of

Nuclear Material Safety and Safeguards, and the Office of

Nuclear Regulatory Research -- were established by statute .4/

Two other program of fices -- The Office of Inspection and

Enforcement and the Of fice of Standards Development (which

was later cor solidated in the Of fice of Nuclear Regulatory

were established by the Commission, withoutResearch) --

legislation.,5/ Indeed, in 1979,.the NRC asked Congress to

enact legislation "that would provide statutory recognition"

for the Office of Inspection and Enforcement. The NRC argued

that such statutory recognition was desirable because the

Office of Inspection and Enforcement was " equal in importance

to [the three] statutory offices and exceed [ed] all'of them

in size...."6/ Although Congress has continued to appropriate

funds for inspection and enforcement, it has declined to

3/ Section 1(b)(1) and (2), 5 U.S.C.A. App. at 147.

4/ 42 U.S.C. SS5843-5845.

,5/ U.S. Nuclear Regulatory Commission, Annual Report 1975,
p. 4.

6/ Nuclear Regulatory Commission Authorizations for Fiscal Year
1980:- Hearings Before the Subcomm. on Energy and the Environment
of the House Comm. on Interior and Insular Affairs, 96th
Cong., 1st Sess. 397-406 (1979).

l

.
. .

-___ _ - - _ _ - - _ _ _ _ _ - _ _ _ _ _ - - _ _ _ _ _ _ _ _ -
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enact the requested legislation -- presumably, because such j
i

statutory recognition is unnecessary to the lawful existence i

of the of fice and the performance of its duties.

Moreover, only three NRC offices other than th~e statutory

program of fices -- the Of fice o f General Counsel,7/ the

Advisory Committee on Reactor Safeguards,8/ and the Atomic

Safety and Licensing Pane 19/ -- were created by statute. All

other NRC offices, including five staff offices reporting

directly to the Commission, seven staf f of fices reporting to
the Executive Director for Operations, five regional of fices,

and the Atomic Safety and Licensing Appeal Board, have been

established without legislation.
*

In sum, additional legislation is not neede'd to establish

an office within the NRC, assuming the office would only be

responsible for exercising authority already possessed by the

NRC. The creation of an internal of fice would, of course, be

subject _ to applicable personnel ceilings and budgetary restraints.

B. The Need for Additional Legislation Authorizing Such Office
to Perform the Desired Functions

The authors' October 12, 1984 report entitled "The

Nuclear Safety Board" identified various powers that an

independent Nuclear Safety Board would require to fulfill the

mission of investigating significant nuclear operational

7j/ 42 U.S.C. S2035(b).
t .

Pub. L. No. 85-256, SS (1957 ) , cod ified at 42 U.S.C. S2039.; 8/

9/ Pub. L. No. 87-615, S1 (1962), codified at 42 U.S.C. S2241.

!-

1
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events. This section ex' amines.whether the NRC currently 1

possesses. comparable powers that .could be delegated to the
|
|ONS,-or1whether: additional legislation would be required to- '

-

. accomplish such result. . Whether additional legislation is

desirable, in any event, to ensure that ONS can exercise ~its

authority independent of the . influence | of other NRC staf f
,

units'is-discussed in'the ensuing section. '

1. Investigation and Inspection Authority. The NRC
~

~.

already possesses authority under section 161c. of the Atomic

-Energy Act to "make such ... investigations, [and] obtain

such ~. in forma tiont as the Commission may deem-necessary or....

,

proper ^to assist it-in~ exercising any authority'provided in

this Act, or in the administration or enforcement of this
t

'

Act,, or: any- regulations or orders issued thereunder."10/ In
addition,1the.NRC possesses specific authority to' inspect-

.

-the records and premises of both facility' and materials

licensees, as well as those of vendors and componentLsuppliers,

pursuant to its regulations and. license conditions.11/
2. Authority to Conduct-Hearings. The NRC already

-possesses authority under section 161c. of the Atomic Energy
Act'ofh1954 to hold hearings, administer oaths to witnesses, -|

|
'

~10/-- 42 U.S.C.-S2201(c). See alsoL42 U.S.C."S5846 (authority <

to inspect firms " constructing, owning, operating, or supplying |
;

the components .of any facility or' activity which is licensed or
I'

-

otherwise regulated" b'y the NRC).-

111/ See, Je. 10 C.F.R. S550.70 (facility licensees), !.,

75.'55 (special nuclear materials licensees), 21.41 (vendors; '

j and component suppliers).-

i i
-

i i

'

: l
; !

j'
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pay' witnesses' expenses, and issue subpoenas to compel the

attendance and testimony of witnesses and the production of

ev idence .12/

Wh' ether ONS could, without additional legislative authority.

"conductLnon-adjudicatory hearings for-probable cause determi--

. nation" (one of the questions posed by Brookhaven) is less

clear. . The Administrative Procedure Act ( APA), which governs

the ' conduct of NRC. proceedings, distinguishes between two

types of proceedings : ' informal rulemaking proceedings , which

require informal, rather than trial-type, procedures;13/ and
.

. adjudicatory and formal rulemaking proceedings, which require

formal, trial-type procedures.14/ In general, the courts have

held that " proceedings designed to adjudicate disputed facts

in particular cases," as opposed to proceedings that result

in-policy-type rules or standards, require the use of trial-

type procedures.15/ The courts have generally held, however,

'that investigative proceedings, which merely ascertain facts

.and do not result in enforcement : orders, licensing decisions,

or other final agency actions,_are not." adjudications" requiring
,

trial-type procedures.16/ Indeed, the. Attorney General's

12/. 42~U.S.C. s2201(c).

1_3/ 5 U.S.C._s553.

14/ 5 U.S.c. ss554, 556.

15/< United States,v. Florida East Coast Railway Co., 410-
ES . 224, 245 (1973).

16/- International Telephone andE elegraph Corp. v. Local 134,T
International Brotherhood of Electrical Workers, 419 U.S. 428
443 (1975): " investigatory proceedings, no matter how formal,
which do not lead to the issuance of an order containing the

(' con t ' d )
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Manual on the APA specifically stated that an investigation

leading to a determination of the probable cause of an aircraf t

accident was not an adjudication requiring trial-type pro-

cedures.17/ Accordingly, it appears that the NRC can use non-

adjudicatory procedures for the conduct of hearings investigating

the probable cause of operational events.

3. Authority to Grant Immunity. The NRC, with the

approval of the Attorney General, possesses authority to

grant. immunity from criminal prosecution to witnesses where

necessary to obtain information material to an accident

investigation from such witnesses.18/ Unlike the statutes

governing the National Transportation Safety Board (NTSB),

however, no federal. law prohibits the use as evidence of NRC

reports on nuclear accidents or operational incidents in

suits or actions for damages growing out of matters mentioned

in such reports.19/ Accordingly, additional legislation

(cont'd)
element of a final disposition... do not constitute adjudications,"
(quoting the Attorney General's Manual on the APA). See also,
United States v. International Longshoremen's Ass'n, 246 F.Supp.
849, 885 (S.D. N.Y. 1964). "When a body is created for the sole
purpose of finding facts which may subsequently be used as the
basis of executive action, there is no requirement to provide
a judicial or quasi-judicial type hearing."

17/ Attorney General's Manual on the Administrative Procedure
Act, p. 40 (1947).

18/ 18 U.S.C. SS6001-6004; 42 U.S.C. S5814 (h).

19/ See 49 App. U.S.C. S1903(c) . Section 190 of the Atomic
Energy Act, however, provides that "[n]o report by any licensee
of any incident arising out of or in connection with a licensed
activity made pursuant to any requirement of the Commission
shall be admitted as evidence in any suit or action for
damages growing out of any matter mentioned in such report."
42 U.S.C. S2240.

- _ _ _ _ _ - _ _ _ - _ _ - . __ . _ _ _ _
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would be needed to preclude use of ONS reports as evidence in

. subsequent litigation.

4. Authority to Obtain Official Data. Unlike an

independent Nuclear Safety Board, an internal ONS would not

require statutory authority to compel other NRC offices

to disclose to it information possessed by such offices that

may be necessary to ONS investigations.20/

5. Authority to Establish Reporting Requirements and

Impose Civil Penalties for Violation of Such Requirements.

The NRC.already possesses extensive authority to require

persons involved in the construction or operation of nuclear

facilities to submit to the agency reports on significant

nuclear events or operational incidents, and to impose civil

penalties for the violation of reporting requirements.21/

6. Authority to Preserve Evidence. NTSB has specific

statutory authority to prescribe regulations for the preservation

of aircraf t accident evidence.22/ Although the Atomic Energy

Act does not contain similar, specific provisions, the NRC

does possess broad authority to " prescribe such regulations

or orders as it may deem necessary to govern any activity...

20/ -The Privacy Act, which prohibits the disclosure of personal
records except under certain specified circumstances, authorizes
the disclosure of such ' records "to those officers and employees
of the agency which maintains the record who have a need for
the record in the performance of their duties." 5 U.S.C.
S552a (b)(1).'

21/ 42 U.S.C. SS2201(o) and 5846.

22/ 49 App. U.S.C. SS1441(d) and 1472(p).

. _ . - - - _ . - _ _ _ _ _ _ _ _ _ . - _ -.
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authorized pursuant to'[the Atomic Energy] Act in order...

to protect health and to minimize danger to life or property."23/

7. Authority to Determine Whicn Events Warrant

Investigation. The NRC already possesses plenary authority

under section 161c. of the Atomic Energy Act to determine

.

which events warrant investigation.24,/

8. Authority to Request the NRC to Perform Investigations.

Unlike an independent Nuclear Safety Board, an internal ONS

would not require statutory authority to request the NRC to

perform investigations and report findings to it. Nonetheless,

it may be desirable for the Commission to authorize ONS to

call upon other of fices of t'te NRC to perform certain investi-

gative services for, and report findings to, the ONS. The

Commission, in any event, should clearly define the respective

roles of the various NRC offices with investigative respon-

sibilities.

9. Authority to Analyze Operational Data. The NRC

currently possesses -- and exercises through its Office for

Analysis and Evaluation of Operational Data (AEOD) -- authority

to analyze operational safety data from NRC-licensed activities.

Creation of ONS would, of course, necessitate consideration

of whether AEOD should remain separate and independent from

23/ '42 U.S.C. S2201(i)

24/ 42 U.S.C. S2201(c). See City of Antonio v. CAB, 374 F.2d
326, 329 (D.C. Cir. 1967)("[n]o principle of administrative law
is more- firmly established than that of agency control of its
own calendar").

.. . . .
.

__.
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ONS cur whether the two offices should be combined.

10. Authority to Obtain Autopsy and Other Medical

Information. Unlike the NTSB, the NRC presently does not

possess specific authority to order autopsies, or to obtain

copies of reports on autopsies performed by State or local

'

officials, on persons who may have died as a result of a

nuclear accident. Nor does the NRC have specific authority

to obtain the results of medical tests performed on persons

injured in nuclear accidents.
1

11. Additional Substantive Powers. The NRC plainly

possesses sufficient authority to direct its offices to

conduct special studies pertaining to nuclear safety, to

consider and evaluate safety suggestions, to recommend to the

NRC specific measures that might minimize the likelihood of

. occurrence of nuclear accidents or operational events, and to

. prepare reports recommending specific safety measures.25/

In sum, except for the power to obtain autopsy or medical

recorde and to preclude the use of accident investigation

reports as evidence in judicial proceedings, it appears that

the NRC alraady' possesses sufficient statutory authority to

perform the principal functions of an NTSB-type investigative

.

organization, and that such authority and related enforcement

powers could be delegated to an internal NRC office.

25/ 42 U.S.C. S2201(c).

4-

. . _ _ - . . _ _ ._ , _ _ _ . . _ . . , _ . _ , , _ . . , , , _ _ - . , , . . - _ _ _ _ _ _ .
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C. :Whether Additional Legislation Is Desirable to Assure

the Independent Status of the Office

Notwithstanding the fact that legislation may not be

. required for the NRC to create an office within the agency to

investigate nuclear accidents and significant operational

events, it may be desirable to provide statutory recognition

to the ONS. Statutory recognition would enhance the status

of the office, the stature of the functions it performs, and

its independence from influence by other staff units within

NRC. Legislation could also assure a direct and unimpeded

line of reporting authority to the Commissioners themselves.

Accordingly, it may be desirable to seek legislation

expressly giving statutory recognition to the ONS. Any such

legislation would, presumably, provide how the of fice's

Director would be appointed and removed, specify to whom the

Director would report, and expressly establish the responsi-

bilities and authorities of the office and its jurisdiction

over accident investigations relative to those of other NRC

offices.

In addition, the legislatio4 might include the following:

a provision obligating the of fice to make public every report

of an accident or event investigation, special study, and

recommendation made to the Commission; a provision af firming

that the ONS shall be independent of other NRC offices and

officers in the exercise of its functions; and a provision

requiring the office to make periodic reports to Congress on

. - - . - - _ .
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-the conduct of its f unctions. Section 5 of the Department of

Transportation Act of 1966, which established the NTSB as an

" independent tribunal" within the Department of Transportation,

provides the most germane model for such provisions.26/

.

e

I

2_6f Pub. L. No. 89-670, 55.

a_ _ _ - - _ _ _ _ _ _ - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ . _ _ _ _ _ - _ _ _ _ - _ - _ - _ _ _ _ _ _ _ _ _ - _ _ _ _ _ _ _ _ - _ _ _ _ _ _ _ _ _ _ _ _ _ _ - - _ _ _ _ .
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SEPARATION OF FUNCTIONS

-ONS investigations can be expected to result, at least

in some cases, in-the initiation of an NRC enforcement action

against the persons responsible for causing the nuclear

accident or significant operational event investigated by

ONS. Accordingly, a question arises as to whether the relation-

ship between the ONS staff investigating the. accident or

event. and the NRC officials adjudicating any consequent

enforcement case would be consistent with so-called " separation

of functions" requirements.

The separation of functions requirements of the Admin-

istrative Procedure Act are based on the notion that fairness

requires that the persons who hear and weigh the evidence in.

an adjudicatory proceeding be different from, and independent

of, the persons who have investigated and prosecuted the case.27/

27/ See Administrative Procedure in Government Agencies,
Report of the Committee on Administrative Procedure, Appointed
by the Attorney General at the Request of the President, To
Investigate the Need for Procedural Reform in Various
Administrative Tribunals and To Suggest Improvements Therein,
S . Doc . No. 8, 77th Cong., 1st Sess., pp. 55-59 (Jan. 22, 1941).

The APA incorporates the separation of functions approach
recommended by the-Attorney General's Committee on Administra-
tive Procedure, which was chaired by Eman Acheson. The Attorney
General's Committee noted that the separation of functions
doctrine, carried to its logical conclusion, would result in
the separation of inve'stigative functions and adjudicatory
functions into totally separate and independent agencies.
The Attorney ' General's Committee decisively rejected that
. course, however, after

counting . . . the costs which such a program would entail.
These costs include substantial dangers both to private

(cont'd)

.

- - _ _ -

.
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Thus, the APA provides that "[a] n employee or agent engaged

in the performance of investigative or prosecuting functions
for an agency in a case may,not, in that or a factually

related case, participate or advise in the decision, recommended

! decision, or agency review" except in certain specified

circumstances.28/ In addition, the APA provides that the

agency " employee who presides at the reception of evidence"

in an adjudicatory proceeding may not "be responsible to or
l-

subject to the supervision or direction of an employee or

agent engaged in the performance of investigative or prosecuting

functions for an agency."29/ The NRC has incorporated the

above-described APA requirements in the separation of functions
t

provisions of its rules of practice.30/

(cont'd)'

and public interests. Most obvious are the disadvantages
of sheer multiplication of separate governmental
organizations. If the proposal were rigorously carried
out, two agencies would grow in each case where one grew
before.

Particularly in cases where adjudicatory f unctions
are not a principal part of the agency's work or are
closely interrelated with other activities, whatever;

gains might result from separation would be plainly out-
. weighed by the loss in consistency of action as a whole.

To divorce entirely the investigating and enforcing...

arm from the deciding arm, may well impart additional
confusion to [the regulatory) process.

28/ 5 U.S.C. S554 (d).

| 2a/ Id.
i.
I

i 30/. 10 C.F.R. 52.719.

I

i

i

_ _ _ _ _ . _ . - . . _ ._ _ _._..-__ _ _.-._ _ . . . _ _ _ . _ _ . _ _ _ _ . _ _ . _ . - _ . .
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Separation of functions requirements would not preclude

the ' creation of an internal investigations of fice nor should
,

,

it impede the ef fective conduct of .the of fice's functions.

As to'the-office's creation, it is well established that

both investigative and adjudicatory functions may~ be combined

in a single agency. Indeed, the National Transportation

Safety Board is responsible both for investigating aircraf t

accidents and for reviewing on appeal any Federal Aviation

Administration decision to suspend, amend, modify, revoke, or

deny an aircraft operating _ certificate or license, even

though the FAA decision may have been prompted by the aircraft

accident investigated by the NTSB.31/

As respects performance, both the APA and - NRC separation

of functions rules would preclude ONS personnel from participating

-- except as witnesses or counsel in public proceedings --

in the decision or review of adjudications involving matters

investigated by such personnel.32/ In addition, ONS staf f

could not supervise or direct the presiding of ficer in such

31/ Pangburn v. CAB, 311 F.2d 349, 356-358 (1st Cir. 1962).
The Pangburn case involved the Civil Aeronautics Board rather
than-NTSB. Prior to 1966, authority to investigate aircraft
accidents and to review ' Federal Aviation Administration
decisions to revoke, suspend, or modify aviation licenses,
which is now exercised by NTSB, was vested in the Civil
Aeronautics Board.

32/ 5 U.S.C. S554(d); 10 C.F.R. S2.719.

_
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= adjudications.33/ As we -understand the ONS concept , however,

-these restrictions-should not interfere with the ONS's mission
! of investigating nuclear. accidents and significant operational
;

-events. We assume that any decisions to . grant, suspend,

revoke, or modify a license, impose a civil penalty, or
~

|_
otherwise adjudicate rights following a nuclear accident or

.

significant operational event, would . continue to be made by.

t

members of the Atomic Safety and -Licensing Board Panel, the
|

Atomic _- Safety and Licensing Appeal Panel, the Commission, or

a specially designated of ficer -- but not by the ONS or an

employee-thereof.,

The~ separation of functions rule could pose an unacceptable

obstacle to the, ONS''s mission if the rule were interpreted as
precluding the NRC' from receiving, considering, or acting

upon ONS recommendations for safety improvements. We see,.

however, no support for such an interpretation in either the

- applicable law, the, plain meaning of the NRC's separation of

functions rule, or past agency practice.34/' As we understand

the ONS' prop >;al, ONS reports on nuclear accidents and oper-

ational events, probable cause determinations, and recommenda-

tions for safety improvements would be placed on the public

i 33/ Id.

34/ See Pangburn v. CAB, 311 F.2d 349, 356-358 (1st Cir.

| 1962).
!
r

|
.

_*____a _______.m__mm_am._w_.--__ _ _ _ _ - _ _ _ _ _ _ _ . - - - _ _ . _.--__.____t__.__.____--__A__m- ._.______..____.__________________-_._-__________-.---_______---_a____.-.______--i
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record. Any party to a subsequent enforcement proceeding 4

would, of course, be afforded an opportunity to controvert

any statement of fact or opinion' expressed in such a
~

report.3_5f5

s

g/ 10 C.F.R. S2.719 (d).

.
| |
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EX PARTE RESTRICTIONS

The concept of "ex parte" communications is closely

related to that of separation of functions. Both are intended

to minimize the possibility that an agency decisionmaker in

an adjudicatory proceeding may be unduly influenced by off-

the-record communications. Whereas the separation of functions

rules are designed to prevent agency decisionmakers from

being unduly influenced by agency investigators or prosecutors,

ex parte restrictions are designed to prevent interested

. persons outside the agency from contacting or influencing the

agency decisionmakers in~ the absence of, and without notifying,

all other interested persons.36/

The APA provides that, in an adjudicatory proceeding,

no interested person outside the agency
shall make or knowingly cause to be made
to any member of the body comprising the
agency, administrative law judge, or other
employee who is or may reasonably be expected
to be involved in the decisional process
of the proceeding, an ex parte communication
relevant to the merits of the proceeding.37/

The statute defines an "ex parte communication" to include

any " oral or written communication not on the public record

with respect to which reasonable prior notice to all parties

is not given. . . ."38/ In addition, the APA precludes agency

36/ See, e.g., Draf t Report of the Regulatory Reform Task
Force, SECY-82-447, pp. 2-3 (Nov. 3, 1982).

37/ 5 U.S.C. S557(d).

g 5 U.S.C. 5551 (14).
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_

officials potentially involved in the decisional process of a j
;

proceeding from entertaining such ex parte communication. If I

the _ decisionmaker does receive an ex parte communication, the

APA requires him or her to place a copy of the communication,

if written, or a written memorandum of any oral ex parte com-

munication, in the public record of the proceeding.39/ The NRC

has reflected the APA requirements in its rules of practice.40/

As we envision the operation of the ONS, the office will

need to communicate freely with, and obtain information-from,

a wide range of sources, including the management and employees

of the nuclear facility investigated, the reactor vendor,

component suppliers, construction workers, private citizens,

and federal, state, and local of ficials.41/ To the extent

that APA or NRC ex parte restrictions would limit the ONS's

ability to obtain information frcm such sources to formal "on

the record" proceedings, such restrictions would pose a severe

obstacle to the performance of the ONS mission.

Neither the APA nor the NRC ex parte rules appear,

-however, to support such a restrictive interpretation. Under

the APA, the ex parte restraints apply only to adjudications

39/ 5 U.S.C. 5557(d)(1)(C).

40/ 10 C.F.R. S2.780.

41/ See Sierra Club v. Costle, 657 P.2d 298, 400-401 (D.C.
Cir. 1981)(citations omitted).
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and formal rulemaking proceedings, where " rules are required

by statute to be made on the record after opportunity for an

agency hearing...."42/. As discussed in Part I of this report,

investigative proceedings such as those conducted by NTSB --

and presumably ONS -- are not adjudications. In addition, we

have assumed that although.ONS would be authorized to hold

investigative hearings, such hearings would be held at ONS's

discretion; ONS would not be required by statute to conduct

formal, on-the-record hearings. Accord ingly , it seems clear

that the APA's ex parte restrictions would not apply to

information-gathering contacts between ONS personnel and

persons outside the agency.

Similarly, because an ONS investigative hearing would

not be a proceeding "for the issuance, denial, amendment,

transfer, renewal, modification, suspension, or revocation of

a license or permit," and because (as we understand ONS's

proposed functions) ONS personnel would not " advise . the

Commissioners in the exercise of their quasi-judicial functions"

in colnection with such a proceeding, the NRC's ex parte rule

would not appear to apply to ONS investigations.43/'

42/ Marketing Assistance Program, Inc. v. Bergland, 562 F.2d
1305, 130S (D.C. Cir. 1977). See Administrative Conference
of the U.S., A Guide to Federal Agency Rulemaking, pp. 155-
163 (1983).

43/ 10 C.F.R. S2.780(a).

|
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I

GOVERNMENT IN THE SUNSHINE ACT

.~ \
l

.The -Government in .the Sunshine- Act requires, with only. a

.few narrow exceptions, all. federal agencies headed by a

fcollegial body to open all meetingr to the public, to notify

the. public of the time, place, and purpose of meetings a week2

in-advance, and to maintain transcripts of meetings which may

have been closed to the public under the Act's limited '
~

'

exceptions.44/

This statute would not af fect the operation of the ONS.

By its. terms, the Sunshine Act applies only to federal agencies

" headed by a collegial body composed of two 'or more individual
,

members, a majority of whom are appointed to such position by

the President with the advice and consent of the Senate, and

- any ' subdivision thereof authorized to act on behalf of the

agency."45/LAs we. understand the ONS concept,Lthe ONS would

be headed by a single director rather than' a board or-collegial

- b ody . Moreover, the : courts have construed "any subdivision

' thereof" to mean a subdivision of ' the " collegial body" itself,

and not staff offices or administrative units under the

collegial body. Thus , - for- ex ample , the U.S. Court of Appeals

has held that the Sunshine' Act does not apply to the -NRC's

i

44/ 5 U.S.C. 5552b.

45/ 5 U.S.C. S552b (a)(1).
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Atomic and Safety Licensing Board but only to the Commission

itself.46/ Accordingly, even if ONS were headed by a multi-member

board, it would not be subject to the Sunshine Act.

3

46/ Hunt v. NRC, 611 F.2d 332 (10th Cir.-1979), cert.
denied, 445 U.S. 906 (1979).

3

.
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APPENDIX C

Comments on Draft Report

Copies of the draf t report, "An Independent Safety Organ-
ization," dated November 15, 1984, were circulated to all of

the relevant of fices of the NRC, the ACRS, and other interview-

ees for their comments. Written comments were received from
some of the interviewees with detailed discussion on the draf t
report.

The BNL Task Force, in preparing this final report, has

reviewed the comments and, where appropriate, has taken the

comments into consideration.

In order to show the diversity of opinion regarding- the

issue of an independent safety organization, the letters

received as of February 12, 1985 are reproduced in this

appendix. The letters from the following individuals.are

reproduced:

1. .C. J. deltemes, Director, AEOD, USNRC

2. J. D. McAdoo, Assistant Manager, Nuclear Safety
Department, Westinghouse Electric Corp.

3. A. David Rossin, Director, Nuclear Safety Analysis
Center, EPRI

4. S. C. Sholly, Technical Research Associate, Union
of Concerned Scientists

5. E. R. Weiss of Harmon, Weiss & Jordan

i

_ - _ _ _ _ _ - _ _ _ _ _ _
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5 j#" "%g UNITED STATES

fu 4 NUCLEAR REGULATORY COMMISSION

E E WASHINGTON, D. C. 20555
5 4E -

.
,

is j? December 17, 1984
**..+

br.NalterKato 12
-

Deputy Chairman YlbDepartment of Nuclear Energy .

'"
Brookhaven National Laboratory
Upton, NY 11973

I Dear Dr. Kato:
5

'

SUBJECT: NRC STAFF COMMENTS ON THE DRAFT BNL REPORT, "AN INDEPENDENT asa
SAFETY ORGANIZATION" 4

Again, we appreciate your willingness to conduct the study for the NRC
regarding the need for an independent organization to investigate opera-
ting events. We also recognize the extremely tight schedule for this --

study and the efforts necessary for BNL to complete the initial draft in in
mid-November 1984. in

,

Enclosed for your infornmtion and use are the comments resulting from the
NRC staff review of the draft report. Please consider them to the degree
you feel appropriate in preparing the final report.

There are several general comments which seem to be common in the formal and
informal reactions of the NRC staff members that reviewed the draft report.
These are discussed below for your consideration in revising the draft report.

t

1. The report seems to say that the investigations being conducted within
, the NRC, and the related screening, assessment, and feedback activities, __

.are generally adequate and effective. Thus, the question arises why
BNL recommends that a new office be established and that the current
organizational arrangetaent be abandoned. It is not clear whether the
BNL recommendation is based primarily upon: (a) a need to correct current

' deficiencies;;or (b) a desire to gain improvements in efficiency; or (c)
a desire to increase the independence of certain activities in order to -

improve public perception and minimize the potential for a conflict of
interest.

2. The estimated resources necessary to carry out the scope of responsibilities
and associated activities of the new office seem to be substantially under-
estimated. There seems to be a very close parallel to the NTSB in terms ,

of the scope of responsibilities, the total number of events involved, the
nature and number of needed studies and investigations, and the recommended
organizational structure; yet the estimated resources are about 15% of that
used by NTSB.

:

-- - - - - - - . _
_ _ _
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Walter Kato

1

3. A number of the specific coments on the draft report relate to a need
in several sections to clarify: (a) NRC office responsibilities and
activities; and (b) the current status of NRC event reporting require-
ments (10 CFR 50.72 and 10 CFR 50.73). Should there be differences
between your understanding and the enclosed comments; or should you
need further information or reference documents, please let me know.

4. Needless to say, the report should be as factual as possible, and
significant conclusions and statements should be well supported by
details and examples. We understand that because of schedule constraints,
BNL must use the information and opinions provided through interviews
without complete verification. However, where it is necessary to state
an opinion, it would be helpful if you would clearly note it as such
and, to the degree possible, describe the basis for the opinion.

We are available to discuss the above general comments and the enclosed
specific comments. Please let us know if further discussion would be
helpful.

Additionally, after your review of the enclosed comments, we would appreciate
knowing the estimated submittal date of your final report. For your informa-
tion, our target schedule for submittal of the final report to the Comission
is mid-January 1985.

If we can provide any additional assistance or clarification, please either
contact me or Fred Hebdon in my office.

Sincerely,

IbaW h -

C. Helt'e'me(Jr., Director
~

OfNee for Analysis and Evaluation
of Operational Data

Enclosure:
As Stated

cc w/ enclosure:
W. Dircks, ED0
J. Roe, DED0
T. Rehm, A0/EDO
V. Stello, DEDR0GR
H. Denton, NRR
R. DeYoung, IE
J. Davis, NMSS
R. Minogue, RES
G. Cunningham, ELD
Regional Administrators
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Westinghouse Water Reactor Numar Temig Dive
Electric Corporation Divisions m ass

. Pittsburgh Pennsylvanla 15230

January 3,1985

NS-85-1249

Dr. W.~ Y. Kato
Deputy Chairman, Department of Nuclear Energy
Brookhaven National Laboratories
Upton, NY 11973

Dear Dr. Kato:

This is to ackncwledge and partially . respond to your invitatior, to consent on
the draft report, "An Independent Safety Organization," which you forwarded
last month.

We have only one coament on the significant event investigations section,.
specifically concerning the Salem automatic trip failure - a subject on which
we provided some data during your visit. Footnote 7 on page 53.can be
construed to imply. that EPRI-NSAC began an investigation and identified
anomalies in the trip sequence of the February 22 event before the February 25
event intervened. We seriously question that this was the case. 'The trip on
the 22nd was classified as a normal event; no LER was written,'and plant
management did not discover the ananalies stil February 26th. It was our
understanding that both events were investigated in parallel after that date.

To date, other conmitments of key people have prevented us from completing our
review of the sections dealing with the concept and legislative basis for the
Independent Safety Organization. With your indulgence, we can. provide any
resulting consents in a week or so.

In general, the subject scr.n s to have been well researched and presented. We
: greatly appreciate the oppor:mity to give you our views.

'

Very truly yours,

-- % t. L C J -uJ
J. . McAdoo,

istant Manager
Nuclear Safety Department

. . . . , . .
- _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
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NUCLEAR
SAFETY c-5~

ANALYSIS
CENTER
(w vatM fa
tk ekxtrr e

utihtv indusuv '

d,' January 4, 1985
Research
Institute

-

Dr. Walter Y. Kato <-

Brookhaven National Laboratory
Upton, New York 11973 c

.

Dear Walt:
.
*

I have gathered comments from those you spokc'with and from
others who were asked to review the report.

|

The consensus is that your group has done a very good job cf
analyzing the problems and putting together a well-written and
informative report. A few points are noted separately, but _

,-

you may have picked these up in the editing.
._..

I will attempt to synthesize our comments in terms of the three
,

main issues addressed by the study: need for an independent
organization, alternative structures, and legislative authority
required.

1. The Need for an Independent Organization

The report recognizes, and we agree, that current organizations . -

are fully capable and competent to investigate reactor accidents
as far as the technical issues are concerned. Not all do a -

perfect' job all the time, and it is unrealistic to expect that '

they would. Technical objectivity is good also, but the adver-
'

sarial nature of the process, not just between NRC and licensees,
but between utility and supplier, between utility, supplier *

and insurer, make this a unique and complex matter. [This is
true without mentioning state regulatory commissions or -

political aspirants who choose to exploit nuclear issues.] Thus, ,

the objective must be clear. Just to obtain valid technical
information, a new structure is not essential.

That said, the fact must be faced that the current structure ,

is not working well at all. This leads to the concerns
expressed below about a Board reporting to the Commissioners
or staff.

3412 Hillview A:.enue
Ibst Office Bax 10412
Pab AltaCA 94303

(419 855-2000

___ _ _ __
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i:. K:g
2 ,, u-

h;..?
-

'3 Another entity, however, would not replace anything. It f.
would add expense, require experienced personnel, both .;'- m

permanent staff and " parties," and would inevitably add to -T"
$; the confusion. More important, it would add to the public '. ; , .C'
14 skepticism about nuclear power, suggesting that it cannot be . 1.
i operated safely and that after all these years we still do : - ;V

j.1 not have adequate institutions to regulate it. The danger f ;4
.B is a further erosion of public support. We note that the 7 ; .y.
3 idea is not being championed by nuclear power's allies. |,.-
_~ h .. ' ' . =

'

y If a Board is desired, it would have to have independence R v.! .
A.' from NRC. This would be essential if it is to critically <-1<

'f evaluate the NRC policies, staff performance, Commissioner M.,
'C action, etc. One needs to review TMI to see just how these b. r.t;i: |

Ti$ .various groups would have been impacted by the existence of
Y ., g|..,.a Board.

. . , . . 4

1 . ,

p Our fundamental conclusion is that a Board cannot solve ,. 3 f.'.
4 .* anything until the basic problem is solved: The FAA is ? l
e fundamentally responsible to ensure that commercial aircraft J ^ .9
.s FLY safely, not just that they have safety features. The

'

N. '

,M,(.
s

!t |;. NRC has had an unrealistic mission from its inception, by
being forced to ignore the costs of implementing its regula-

.h, < tions (despite NEPA) and accepting no responsibility for the
%".*

O integrity (to say no. thing of the cost) of the nation's *
?

'd nuclear power contribution to its electric energy supply. ' lf,.

3
,% Unless NRC's mandate is made to include these responsibili-

.

@M , "'. ? . ties, structural changes or additions will not solve the
'

.

> problem. M- i
? ,;.

_
w.

-

|% 2. Alternative Organizational Structures .[,0
1' :.4 y

$5 As noted above, we are not persuaded that a new investigative t{
'y Board would of itself make any meaningful improvement. We f- (1.W have nonetheless, reviewed the section about alternative C

,

4 <.,K structures, and our comments on that section are attached as 1

.. an Appendix. h .; i
X ": 2|- .;

The recommendation that " freeze" be imposed on plants after 4.; m . *'

accidents has as its objective the accumulation'of all rele- e 1. 4^ :

vant data. In the case of airplane accidents, the destruction ?1 Q
1 is so complete, that the accident autopsy is very slow and p; -:

$,f difficult. The thrust of nuclear plant procedures should be y; .-

f.wl to expedite immediate pre-planned team response to accumulate .@. -(w

4g relevant data rapidly. The idea of a freeze conveys suspicion UQ
egj that someone is trying i.o cover up. Regardless of its $;j)J
b possible technical merits, the optics of a freeze requirement {%
.y., are so negative that it should be eliminated from all proposals V ., C
M involving any investigative board. .t.e $

.- c. . ...

yy we
: . . .

@ %f
.. : .

- .

^h Nh.

..g my.
.f. f: L..

*. .: 4.) .-
'

. t ;.m y . s e, ;gn s, .4. , . s.s,8 -. p.ic A :R...-c..y., c- w.. ,y e t s..-. -t. c .. .cu. : - c w. . c. c, 4 s:
-

s .:, ,, . '., ~:. . . . . . .. g ; . :q .. , g<., ._;, ,, , , , :. . _.;,,- : . _- -.
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Walter Y. Kato January 4, 1985

3. Legislative Requirements ,

The report suggests that a first step could be made within
existing NRC authority. However, the Board that would
emerge would then suffer from the very lack of independence
we warn about above.

*

Unless Congress would create a Board with stability and
independence, the intended mission would not be accomplished.
Would Congress do so if nuclear power is involved? That is
really the question. Unless there is confidence that the
Congress would do so, the concept has little hope of achieving
its stated purpose.

I We are pleased to have been of assistance to you in gathering
| information for this report, and we thank you for the oppor- -{tunity to provide these comments.'

,

Sincerely,

A. David Rossin, Director
Nuclear Safety Analysis Center

A9R:jh
attachments

cc: J. Taylor
W. Loewenstein
W. Layman
G. Sauter

.
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SPECIFIC ITEMS

1. NSAC/INPO: p.32: Eliminate the word " monthly" on line .

32. Add " Responsibility to coordinate specific areas has been
assigned to personnel in each organization." ,

2. NSAC provides comments on some SERs. (p. 36) \
3. p. 53 footnote: That is Don Gillispie of INPO.

4. p. 109: FAA may be more adversarial than NTSB, but not
than NRC. This just needs to be clarified.

5. There are several places, such as p. xii in the Executive
Summary, when the report says that perhaps the fact that there
is no public or political opposition to aviation is a signifi-
cant difference. There is no perhaps about it, and it weakens
the report to hedge on this point. The-difference is crucial,
because it impacts everything the report' deals with. We urge'

you to edit this carefully throughout, and be forthright about
it.

-

6. p. xii: . Utilities are interconnected and have enough
reserve margin and contingency plans to keep the public sup-
plied with energy in the short term. Therefore, shutdowns of-
individual plants are not generally evident to the American
people.

.. . . .
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If the Board is to have any real impact, it should not --[-

report to the NRC at all. Experience suggests that an
independent evaluation of the NRC's role is an important
part of the investigation. Likewise, the Board must be free ' '

from Congressional pressure. History shows that pressure
can come from various individual members of Congress, and
this can undercut the percalved technical integrity of any

__

investigation. This has been evident in aviation and other -

industries, as well as nuclear power.
.

=

The board could report to the Secretary of Energy, Commerce,
or even Interior. The key is NOT NRC and NOT EPA and NOT L
Congress. The essential element is that the Board report to '_
a high-ranking authority, even if some will accuse that T_
authority of being concerned about the energy security of -

the nation. (One possibility would be a Presidential Commission, --

like the Kemeny Commission, but there is little hope for a
standing group reporting to the President. Several entities,
like the Grace Commission, have reported to the Vice-President.) -

_

One of the best features of the FAA structure is the " parties" $
concept. This is how truly knowledgeable people can be -

utilized in the best interests of the public. In nuclear ,

power todcy, this is unrealistic, unfortunately, based on '

the reactions of Congress and the media in the past. Nevertheless,
if the Board concept is adopted, every effort should be made
to include the " parties." Careful reading of recent NRC

_ _.

5

transcripts however, reveals that the staff is very indefinite
about this concept. It can make sense in an investigation,

.

-

-

but the staff talks about designated representatives paid by
the utilities, to add to the " eyes and ears of NRC." This =

is not what is being proposed.
.

One of our commentators suggested that ACRS needs a new
'-

scope of activity, and that they might be given this function
with full-time board members. Others feel that the ACRS 7-
charter is not the issue, and that they are not equipped to
investigate events. J

-

The entire discussion about the size of the Board's staff,
_

as summarized on pages xv and xvi, gives much to be concerned
about. If this body is to screen events and investigate a
number of events every year, it is nothing more than AEOD is --

now, with INPO doing the same thing, even though they do . --

occasionally split up the work by agreement. The number of -

events is a poor criterion to use. Granted, a number is
.

needed to project workloads, but if this special Board is to
be a substitute for AEOD, it is not needed. ;

If, on the other hand, the Board is to investigate the few
-.

real accidents or important precursors, that is another - _

matter. A small group can be perfectly viable, even in a
Washington atmosphere, if they are good, smart and serious.

__.
-
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If the accident is real, the Board would generate its own
visibility. Unfortunately, the arguments summarized on p.
xvi, that such a Board reporting to the Commissioners would
have sufficient independence, are not convincing.

If a Board is proposed, it should have members who meet certain
criteria of technical competence or represent an identified
constituency, so that their bias is known in advance. They
would have to have enough stature to command the respect of
the " parties," and to speak directly when called up to report
to the Commissioners or testify before Congress. They should
serve for one term without eligibility for renomination. Inde-
pendence is the key.
The recommendations include the concept of a first step or
interim structure. . We strongly urge against any halfway
approach. Either the concept has merit and should be pursued
fully or it should be rejected. The progressive development
suggested on p. xvi is not a desirable or even a realistic
concept in the area of nuclear power, despite the way it
evolved at DOT. Hindsight may be better at DOT now, but the
idea of a Board that might change does not seem prudent.

_ _ _ _ _ _ _
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| CONCERNED
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17 January 1985

Mr. Eugene Weinstock
Building 197-C
Brookhaven National Laboratory
Uptont NY 11973

Dear Mr. Weinstock:

Pursuant to our earlier conversations, I am enclosing a oJpy of a memorandum
dated 5/1/81 frm Carlyle Mid1elson (then Director of AEOD) to Victor Stello (then
Director of IE) concerning " Inadequate Licensee Event Reports". 'Ihis mmorandum
gives three examples of events for which it was determined that the LERs did not
provide a cmplete description of pertinent factors contributing to the severity
of the events reported.

Of course, it is true that for the three events in question (the Indian
Point Unit 2 containment flooding event of October 1980, the Segtxrfah Unit 1
inadvertent containment spray event in February 1981, and the DC Bus failure
incident at Millstone Unit 2 in January 1981) have been discussed in detail
in other reports. 'Ihe mnoern expressed in the Michelson mmo (and the concern
which I share) is that smeone examining these LERs or performing a seardi of
the LER data base would not necessarily be aware of the other reports, and
might mistakenly dismiss the for one reason or another.

It is not entirely clear that the new LER rule would prevent the
under-reporting of similar events in the future. You might wish to contact
Fred Hebdon at AEOD (301-492-4484) for his views on this matter.

Another related concern that I have is that the new LER rule leaves to
the judgment of the licensee the anount of detail reported concerning failures
in related systems at the time of the failure of the system which necessitated
the filing of an LER in the first place. For example, it is clear that closely
related systms would be addressed in the LER. However, it is not clear, for
example, that if failures in the high pressure injection system at a PWR
causcd the need for an LER report at the same time the containment fan cooler
system was operating in a degraded mode (say because of biofouling reducing
the heat removal capabilities of the fan cooler heat exchangers) , that the
latter probim would be addressed in the LER. It is certainly important for
severe accident considerations to know the status of containment safeguards
(i.e., sprays, contaiment heat removal, fan coolers, etc.) at the time of
failures in core protective systems. As I noted in our telephone conversation,
the Precursor Program (Oak Ridge National Laboratory / Science Applications, Inc.)
has a similar limitation - while core protective systems are considered,
contairment safeguards are excluded frm the program.

Main Office: 26 Church Street . Cambridge, Massachusetts o2238 . (617) 547-5552
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Such limitations are infortunate in my opinion. It is quite clear that
the status of containment safeguards are of paranount importance in the event of
a severe accident (in terms of the likelihood and timing of mntaiment failure
and in terms of the likely source term resulting frm the accident sequence) .

I hope.the enclosed meno is useful in your present project. If you have
further questions, please do not hesitate to call or write.

Sincerely, j

Q CW-
Steven C. Sholly

Technical Research Associate

ENCL:' As stated

- _ _ _ _ - _ _ _ - - _ _ - ____ - _ _ _ -
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MEMORANDUM FOR: Victor Stello, Jr., Director

Office of Inspection and Enforcement .

F00M: Carlyle Michelson, Director
Office for Analysis and Evaluation

l of Operational Data .

SU3 JECT: INADEQUATE LICENSEE EVENT REPORTS

In my memorandum of July 14, 1980, I expressed a concern that licensees are <

not providing an accurate and complete description of reactor operational
events. Based on discussions with your staff and your memorandum of
August 7,1983, we are aware that you have been emphasizing more stringent
enforcement of reporting requirements to ensure complete Licensee Event Reports
(LERs). Enclosed for your information and discussed below are three additional
examples of LEP.s which are clearly inadequate to ascertain the significance,
cause, corrective action, and probable consequences of the events.

Tne LER (Enclosure 1) reporting the containment flooding event at Indian Point,
b :it 2 omitted two vital pieces of information: first, that more than 100,000
gallons of brackish water accumulated undetected in containment; and second,
the reactor vessel was partly submerged in relatively cool water while at
full operating temperature and pressure. This LER is the licensee's second
attempt to accurately report the event and is only a slight improvement over
the reporting contained in the first LER (Enclosure 2).

The second example is the LER (Enclosure 3) reporting the containment spray event
at Sequoyah, Unit 1. The LER did not mention that about 110,000 gallons of
water from the reactor coolant systen and the refueling water storage tank
were sprayed undetected into containment. In addition, the LEP, failed to report
that eight workers were contaminated, that there was a small radioactive release

,

from the reactor building, that the ice beds were sprayed, and that some water
accumulated in the reactor vessel cavity. '

The third example is the LER (Enclosure 4) reporting an event at Millstone.
The LER did not report the loss of the 125V DC bus , the opening of the PORV,
the lockout of the second diesel generator, inadequate pressurizer spray, and
the loss of annunciators. In addition, the LER should have been supplemented by
additional information, i.e., sequence of events, to provide adequate under-
standing of the event.

I
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Vict:r Stello Jr. ,4

In our opinion, these LERs indicate inadequate reporting which is a real concern
to us. We recognize that substantive information concerning the events has
been provided by the licensees in response to IE investigations; however,
this information is usually not disseminated to other licensees and is not a

widely available within the NRC staff. An independent reviewer of the LER
could not identify the significant aspects of the events. Consequently, the
lessons learned fran operational experiences cannot be properly evaluated and
effectively fed back to operators. In addition, future operational safety
evaluations will not have the full benefit of relevant reactor operating history
if the events are not reported accurately to ensure that the event is properly
characterized for identification and retrieval.

We strongly support your ongoing efforts to improve the accuracy of licensee
reporting. We hope that these examples will help your efforts to enforce
accurate event reporting.

I &:_ m
Ca le Michelsona Director
Of e for Analysis and Evaluation

of Operational Data

Enclosures :
(1) Consolidated Edison of New York, Inc., LER 80-016/ 99X,

Docket 50-247, dtd 12/27/80.
(2) Consolidated Edison of New York, Inc., LEP 80-013/03L,

Docket 50-247, dtd 11/14/80.
(3) Tennessee Valley Authority, LER 81-021/03L,

Docket 50-327, dtd 3/11/81.
(4) Northeast Nuclear Energy Company, LER 81-005/3L,

Docket 50-336, dtd 1/30/81.

_ _ _ _ - _ _ _ _ _ _ _ _ _ _ _ _ _ _ .
.
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February 7, 1985
,

Walter Y. Kato _j
Deputy Chairman g

-Brookhaven National Laboratory
Associated Universities, Inc.
Upton, Long Island a
New York 11973 g
Dear Mr. Kato,

_

m
Thank you for sending me a copy of the draft of your report, E

"An Independent Safety Organization." Af ter reviewing it, I j
debated whether it would serve any purpose to send you my .__
comments since it is quite obvious that Mr. Sholly's and my 2
interview with you had little if any impact on the report. -Q
However, when I received a phone call from Mr. Weinstock late in j
January asking me the most basic questions about NRC's j
mistreatment of the so-called "Hartman allegations" - charges of gp
falsification of leak rate calculations to which Metropolitan y
Edison pled guilty almost a year ago - I was sufficiently d[
disturbed to write to you. Your draf t report was written two 4
months ago, containing a section on TMI investigations which S
makes no mention of the leak rate falsification and I f rankly '==

,

cannot understand why Mr. Weinstock is only now attempting to q
check what we told him before the draft was written. g

;'

You recommend against an independent safety review board _7
based on the central conclusion that "NRC investigations are 7
carried out in a professional and competent manner, and satisfy ]
their regulatory objectives." Abstract, p. ix. That conclusion a
in turn, is based on a wholly superficial " review" of a few 5'""
incidents. Indeed the " review" is such a generalized description
of events that it is little more than a statement that an =
investigation took place. You do not provide the facts necessary d
to judge the adequacy of any of the investigations. There is no d
sense in which this work could be characterized as a " study." y

-

Concerning the case I am most familiar with, TMI-2, it is "X
inconceivable that even a superficial review of that case could 23
omit a discussion of the leak rate falsi. . tion issue -- the Q
Hartman allegations -- considering that tnis led to the first 3
felony conviction of a utility for violation of the Atomic Energy mE
Act in the history of the nuclear power program. To gg

-
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state 7the. facts very briefly, Harold Hartman, a former TMI-2
operator, informed IE in May, 1979, within two months of th'e
accident, that required leak rate calculations had been

~

systematically' falsified at TMI-2 for months up to the accident.
There is much evidence that this contributed - to the accident by
_ desensitizing operators to indications of1 valve leakage. IE did

~

- no further investigation. No mention of the issue-is contained
- in- IE's voluminous 1979 accident invedtigation. A member of the
Rogovin group,. Harold Ornstein, interviewed Hartman and
substantiated the substance of his charges but his report was not
included in the Rogovin report.

. Indeed, no further action was taken until March 1980, when
news accounts of the Hartman allegations appeared. . IE then
' conducted a brief investigation which resulted in -referral to .the
-Department of Justice. Although an NRC -licensing . board, was at
'that, time-holding. hearings on.the utility's competence and
integrity, the.NRC' staff did.not-take its evidence to the Board,
making a sham .of the hearing . process. Indeed, IE ceased its
activities'again, resuming them only in mid-1983.~ The NRC's
actions in_this case have_been_ sharply criticized by:the

.

Department of Justice and the United States attorney _for Central
Pennsylvania, who stated-to the-U.S. District Court:

We _ are the only institution since .the accident occurred
that .has made the slightest. damn ef fort to see this thing _
through to a conclusion. . . . The 'NRC has.not conducted any
meaningful investigation; to this day has used as a pretext.
the fact that the Grand Jury was conducting'an investigation'
|as a vehicle to avoid addressing its responsibilities.,

U. S. A v Me tropolitan Ed ison '(M.D. Pa. ) Criminal Docket No.
~

-83-00188, Transcript of= Proceedings, p.63.

; A beginning' source could.be NUREG-0680, Supplement 5, Chapter:8,.
- an of ficial. NRC--document published in 1984.

The f act is that IE ignored charges,- now proven, of criminal
- activity _-in the TMI' case. 'Nor is this an isolated incident of-
--inadequate investigation. UCS isLin the process of finalizing a
' review of NRC's performance which'contains a chapter detailing
investigative failures . in TMI and other _ cases, including Zimmer

~

and Diablo Canyon. -I will send you a copy when it is. completed
within the next two -weeks; .you should be .most interested in7
Chapter.5.

,

<
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As you no doubt understand by now, I am very disappointed in
the quality of your report. I should also mention that I
challenge the propriety of your hiring as a major consultant
Marcus Rowden, who he lef t his post as Chairman of the NRC in
1977 and has since represented the nuclear power industry,~

playing a major role in their lobbying activities. The report
you prepared was specifically requested by Congress and can be
expected to play a major role in an important public policy
debate. In my view, it is wholly inadequate for that purpose.
While I did not and do not expect Brookhaven to endorse my
opinions or those of my clients, I did expect, and Congress is
entitled to, a competent and fair exposition of the relevant
facts. Your report does not contain this.

Very truly yours,

i-i b- |^).
Ellyn R. We iss

cc: Senator Biden

i

_ _ _ _ _ _ _ - _ _ - _ _ _ _ _ _ _ _ _ _ _ . _.
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