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UNITED STATES OF AMERICA

NUCLEAR REGULATORY COMMISSIO?M Y =2 BO 28

BEFORE THE COMMISSION

In the Matter of

Docket No. 50-289
(Restart)

METROPOLITAN EDISON COMPANY

(Three Mile Island Nuclear
Station, Unit No. 1)

N N St St St st o et

LICENSEE REPLY TO UCS
CCMMENTS ON TMI-1 RESTART

The comments of the Union of Concerned Scientists (UCS) on
restart of TMI-1l offered on July 26, 1984,1/ reflect deep mis-
understandings of the procedural posture of the TMI-1 proceed-
ings and applicable law. UCS contends that allowing restart
now would:

1. Violate the Commission’'s own mandated procedures,
since the Commission has allegedly provided that any restart
decision will wait until after a favorable decision by the Li-
censing Board is completed, and the Appeal Board has remanded

certain management issues for examination of further evidence;

1/ UCS Comments on TMI-1 Restart Immediate Effectiveness,
July 26, 1984, (hereinafter "UCS Comments").
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2. Violate statutory procedural reguirements, since the
restart necessarily involves amending the TMI-1 operating
license, which can be done or.ly through formal, adjudicatory
proceedings, and with the Appeal Board remand such proceedings
have not yet been completed;

3 Also violate statutory procedural reguirements, be-
Cause lifting the suspension is allegedly itself a license
amendment which must be adcpted solely through a formal pro-
ceeding, and the Commission has indicated it would base its de=-
€lsion in part on evidence outside the formal hearing record;

4. Violate the Commissio .'s own procedural regulations;
and

P Violate the requirements of Due Process of Law, if
the Commission relies on material outside the formal hearing

record.

As explained below, none of these contentions are valid.

BACKGROUND

In response to the accident at Three Mile Island, Unit 2
(TMI-2) in March, 1979, the Commission issued an immediately
effective order on July 2, 1979 suspending the operating
license for Unit 1 (TMI-l) pending a public hearing and further

order of the Commission. In the Matter of Metropolitan Edison

Company, Docket No. 50-289, July 2, 1979 ("July 2nd Order").

Because this suspension was immediately effective, the licensee



lost its usual rights to advance notice and hearing before such

suspension. 10 C.F.R. 2.201-2.202; 42 U.S.C. § 2239; 5 U.s.C.
§ 5S58(c). The Commission had the legal authority to bypass
such rights only because it found that the public health, in-
terest or safety required the suspension to be immediately

effective. July 2nd Order; In the Matter of Metrcpolitan

Edison Company, CLI-79-8, 10 NRC 141 at 146, 149, (August 9,

1979): 10 C.E.B. 2.201(c), 2.2922(L): S U.8.C. S558(c).

Since that time, the Commission has clearlv and consis=-
tently reserved to itself the decision as to whether and when
to lift the immediately effective suspension of TMI-1l opera-
tions. In the very same August 9, 1979 Order which established
the formal, on-the-record, Licensing Board proceedings, the
Commission said:

The Commission shall issue an order lifting
immediate effectiveness [of the license
suspension] if it determines that the pub-
lic health, safety or interest no longer
require immediate e“fectiveness. The Com-
mission's decision on that question shall
not affect its direct appellate review of
the merits of the Board's decision. 10 NRC
at 149.
Later, when the Commission established a separate Appeal Board
for the Licensing Board proceedings, it again emphasized that

it reserved the right to lift the suspension itself without

waiting for any final Appeal Board decision. In the Matter of

Metropolitan Edision Company, CLI-81-19, 14 NRC 304, 305-306

(August 20, 1981). A later Order stated: "The Commission is

the exclusive administrative body with the power to determine



whether Unit 1 may restart during the pendency of any possible

appeals of a Board decision before thz Atomic Safety and Li-

censing Appeal Board." In the Matter of Metropolitan Edison

Company, CLI-81-34 14, NRC 1097, 1098 (December 23, 1981). The
Order ruled that the Appeal Board did not have authority to
stay a Commission ruling on lifting the suspension and allowing
restart, explaining in effect that the decision as to lifting
the suspension was separate from the formal proceeding before
the Licensing and Appeal Boards. The Order stated:

The Commission has decided against Appeal
Board stay authority because this case dif-
fers significantly from normal initial op-
erating license cases. Here, a decision by
the Commission rather than granting effec-
tiveness to a Licensing Board decision,
would be determining, based on that deci-
sion and other factors, whether the con-
cerns which prompted its original immediate
suspension order of August, 1979, justify a
continuation of that suspension. If they
do not, and the Commission therefore can no
longer find that the "public health, safety
and interest”" mandates the suspension, then
the Commission is required by law -- what-
ever the nature of the Licensing Board's
decisi.n -- to lift that suspension immedi-
ately. This is a matter peculiarly within
the Commission's knowledge and invelving
the most discretionary aspects of its en-
forcement autheority. 14 NRC at 1098.

Consequently, the decision as to whether and when to lift
the immediately effective suspension is being made in a pro-
ceeding before the Commission itself separate and distinct from
the formal proceeding before the Licensing and Appeal Boards.

The court in Philadelphia Newspapers, Inc. v. Nuclear

Regulatory Commission, 727 F. 2d 1195 (D.C. Cir. 1984)




recognized the distinction between these two proceedings, in
fact holding that they were separate and distinct. The need to
maintain two separate proceedings was created when the TMI-1
license suspension was imposed on an immediately effective
basis. The licensee, as discussed above, could be deprived of
its prior right to notice and hearing only because the Commis-
sion found the public health, safety or interest so required.
When the basis for these public concerns dissolved, the Commis-
sion's authority to maintain the license suspension without
prior notice and hearing would also dissolve. The Commission,
therefore, had to maintain its own inquiry to monitor whether
such special conditions continued and whether the suspension
could legally remain in force, without waiting for any Licens-
ing or Appeal Board proceedings to conclude.

In allowing restart now, the Commission would be taking
two, separate, distinct actions relating to the two different
proceedings:

(1) Lifting the immediately effective suspension of the
TMI-1 operating license, in the informal proceeding before the
Commission itself; and

(2) Amending the TMI-1 operating license, on the basis of
the formal, on-the-record, Licensing Board proceedings in which
all parties have participated and which, despite the Appeal
Board remand, still provide all support necessary for the

anendments.
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ARGUMENT

I. THE COMMISSION HAS COMPLIEL WITH ALL
PROCEDURE REQUIRED TC DECIDE NOW TO LIET
THE IMMEDIATELY EFFECTIVE SUSPENSION
OF THE TMI-1 OPERATING LICENSE.

A. The Commission Would Not Violate the
Procedure It Established for the TMI-1
Proceedings By Lifting the Suspension Now.

Despite the contentions of UCS, the Commission, as dis-
cussed above, has always reserved to itself the decision as to
whether and when to lift the immediately effective suspension
of the TMI-1 operating license, with such decision to be made
in a proceeding before the Commission itself separate and dis-
tinct from the Licensing and Appeal PHard proceedings. This
has been recognized and affirmed by the D.C. Circuit in

Philadelphia Newspapers, supra. It has also always been recog-

nized by the parties, or should have been. UCS offers no cita-
tions to any fact or occurrence indicating any party reliance
to the contrary. Lifting the TMI-1 immediately effective sus-
pension now would be perfectly consistent with this establ:shed
Commission procedure.

UCS contends that the Commission in its August 9, 1979
Order committed itself to consideration of the lifting of the
suspension only after a favorable Licensing Board decision (al=-
legedly not now in effect due to the Appeal Board remand). UCS
bases this contention on the following language in the August

9, 1979 Order:



If the Licensing Board should issue a deci-
sion authorizing resumption of operation
upon completion of certain short-term ac-
tions by the licensee . . ., and subse-
quently if staff certifies that those
short-term actions have been completed to
its satisfaction, the Commission will issue
an order . . . deciding whether the provi-
sion of this order requiring the licensee
to remain shut down shall remain immediate-
ly effective

UCS Comments at 3-4.

But this language merely sets out one way the suspension
may be lifted, it does not foreclose other procedural
possibilities. This language was in fact a minimum guarantee
by the Commission to the licensee that consideration of lifting
the suspension wcild at least occur upon these events. Con-
trary to the UCS centention, the Commission has stated else-
where that it may lift t'2 suspension "whatever the nature of
the Licensing Board's decision." 14 NRC 1097, at 1098 (rele-
vant language quoted, supra, at 4). Indeed, the Commission had
no legal authority to make the commitment UCS contends it did,
because authority to maintain the immediately effective suspen-
sion dissolves as soon as the special public concerns justi-
fying immediate effectiveness dissclve, and the Commission can=-
not then continue to maintain such a suspension while awaiting
a Licensing Board decision. Moreover, in any event, the Li-
censing Board did issue a decision favorable to restart and the
Appeal Board did not reach any conclusions contrary to the Li-

censing Board decision. The Appeal Board merely asked the Li=-

censing Board to examine further evidence.
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B. In Deciding to Lift the TMI-1 Suspension, the
Commission is not Confined to the Record of the
Formal Licensing Board Proceedings.

The UCS contention that the Commission must base its deci-
sion on whether to lift the TMI-1l suspension solely on the
record of the formal, Licensing Board hearings completely fails
to recognize that, as discussed above, the decision on lifting
the suspension is being made in a separate proceeding before
the Commission itself. Naturally, the C&mmisaion in this sepa-
rate proceeding may accept evidence and base its decision on
it.

Even if we assume arguendo that Due Process requires that
UCS be informed of all such evidence and be allowed to comment
on it, such requirement has been fully satisfied. The 0.I.
reports and all other evidence provided to the Commission in
public meetings relating to the TMI-1l suspension have been made
available to UCS and all other parties, and all have been al-
lowed to comment on such evidence. The Commission's Order of
June 1, 1984 specifically invited the parties to comment on
other relevant information. Of course, all evidence in the Li-
censing Board proceeding has been provided to UCS and the other
parties with opportunity to comment and more. These materials
constitute the identified record for the Commission proceeding

to decide whether and when to lift the TMI-1 suspension.



C. The Separate Proceeding Before the Commission Itself
Regarding the Lifting of the Suspension Is No More Than
Informal Adjudication, and the Commission Has Complied
with All Procedural Regquirements of such Adjudication.

There is no requirement that the Commission hold any hear-
ing at all in its own proceeding to lift the TMI-1 suspension.
Section 189(a) of the Atcmic Energy Act (42 U.S.C. § 2239) re-
quires hearings before a suspension is imposed, though such
requirement is superceded when the public’health, safety or in-
terest requires immediate effectiveness, as noted above. There
is nothing in the language of § 189(a), however, which requires
hearings before an already imposed suspension is lifted.

Under long-standing Commission practice, affirmed by the
courts, license suspensions have been routinely lifted without

a hearing. In the Matter of Sacramento Municipal Utility

District (Rancho Seco Nuclear Generating Station), CLI-7%-7, 9

NRC 680 (1979), aff'd Friends of the Earth, Inc. v. United

States, 600 F.2d 753 (9th Cir. 1979); In the Matter of Public

Service Company of Indiana (Marble Hill Nuclear Generating Sta=-

tion), CLI-80-10, 11 NRC 438 (1980); Nuclear Regulatory Commis=-

sion, respondent, (6th Cir. 1983) (slip opinion); In the Matter

of Pacific Cas and Electric Company (Diablo Canyon Nuclear

Power Plant), CLI-83-27, 18 NRC 1146 (1983); In the Matter of

Consumers Power Company (Midland Plant), CLI-73-38, 6 AEC 1082

(1973).2/ While UCS argues that these cases did not involve

2/ A hearing before lifting a suspension should especially
not be required where, as here, the suspension was imposed in

(Continued next page)



license amendments as well as suspension removal, as this case
does, the Commission here has also complied with the separate
procedural requirements relating to license amendments, as dis-
cussed, infra, at 12-15.

Even if § 189(a) could be read to require a hearing before
lifting a suspension, there is no requirement that this be a
formal hearing. The courts have held that even where a hearing
is required, there must be some clear indication that Congress
intended the formal APA procedures to apply before they will be

required. City of West Chicago v. United States Nuclear

Regulatory Commission, 701 F.2d 632, 641 (7th Cir. 1983);

United States Lines v. FMC, 584 F.2d 519,536 (D.C. Cir. 1978);

Nofelco Realty Corp. v. United States, 521 F. Supp. 458

(S.D.N.Y. 1981). Nothing in § 189(a) indicates any intent to
require a formal hearing before lifting an immediately effec-
tive suspension imposed on a licensee without a prior hearing.

Indeed, in City of West Chicago, the court held that even

though § 189(a) required a hz2aring for a materials license

amendment, there was no requirement that the hearing must be

(Continued)

the first place without a hearing due to special concerns
regarding the public health, interest or safety. To require
hearings in these circumstances would be ironic and unfair to
the licensee, which suffers suspension itself (in this case
over 5 years) without prior opportunity for a hearing. It
would also seriously hamstring the Commission's practical abil-
ity to utilize its summary suspension powers, since the Commis-
sion will often not want to impose a summary suspension on a
licensee if it cannot lift such suspension until after an ex-
tended hearing procedure.



formal. In so holding, the ccurt was interpreting the same
hearing requirement language in the first sentence of § 189(a)
that would be the source of any hearing requirement for lifting
suspensions, if such a requirement existed.

This analysis is thoroughly consistent with the decision

in Philadelphia Newspapers, supra. In regard to the very same

TMI-1 proceedings at issue here, the court in Philadelphia

Newspapers recognized not only that the Commission proceeding
for lifting the suspension was separate from the formal Licens-
ing Board proceeding, but also that the Commission proceeding
involved only informal adjudication, 727 F.2d at 1197-1199.

Nothing in the Commission's regulations changes this con=-
clusion either. Lifting a license suspension is not one of the
licensing actions which call for formal hearings under the Com=-
mission s regulations. The Commission has made the formal ade-
judicatory procedures under its regulations applicable to the
Licensing and Appeal Board proceedings, as UCS notes, but not
to the separate, informal proceeding on lifting the license
suspension before the Commiesion itself.

Since this separate, Commission proceeding involves only
informal adjudication, the parties, including UCS, have only
limited procedural rights in regard to such proceeding. The
parties, including UCS, have no right to cross-examination or
any of the other formal procedures of the APA in such an infore
mal proceeding, as opposed to the formal Licensing and Appeal

Board proceedings. In the informal Commission proceeding, it

elle



is appropriate for the Commission merely to accept evidence in

a publicly available record, as well as comments by all parties

on such evidence. The Commission has taken no actions incon-

sistent with the simple requirements of informal adjudication.
I1. THE COMMISSION HAS COMPLIED WITH ALL

PROCEDURE REQUIRED TO AMEND THE TMI-1
OPERATING LICENSE NOW.

A. UCS Has No Right to a Hearing in Regard to the
Proposed TMI-1l License Amendments Befause It
Does Not Oppose Such Amendments.

UCS contends correctly that a decision to allow restart
would not only involve lifting the suspension of the TMI-1 op-
erating license, but also adopting several amendments %o that
license. But UCS ircorrectly contends that it has a right to a
formal, adjudicatory hearing regarding such amendments, and
that conseguently restart must wait until completion of all
formal proceedings before the Licensing and Appeal Boards where
such amendments have been adjudicated.

UCS has no right to any sort of hearing regarding these
amendments because, while it has advicated additional lizense
conditions, it does not oppose any of the conditions imposed by
the Licensing Board which are to be reflected in license amend-

ments. Bellotti v. United States Nuclear Regulator

s
Commission, 725 F.2d 1380 (D.C. Cir. 1983). 1In Bello“ti, the

Attorney Ceneral of Massachusetts was denied a hearing on a

license amendment for a plant in his state, because he did not



oppose the amendment but instead wanted to address other

issues. Bellotti establishes a fundamental principle of NRC
procedure.

UCS argues that it does oppose restart of TMI-1 (and seeks
to distinduish Bellotti on this ground since the plant in that
case was never shut down). But none of the amendments them-
selves address restart, so UCS opposition to restart does not
involve opposition to the amendments. Th§ UCS opposition to
restart is no more than its opposition to lifting the TMI-1l op-
erating license suspension which, as discussed, supra, at
9 - 12 , also does not give UCS the right to any hearing.

UCS further attempts to argue that merely allowing restart
of TMI-1l in itself involves a license amendment, since the re-
actor is now shut down. But this arcument is illogical on its
face. The mere restart of the reactor itself doces not change
the operating license. The Commission may have decided it does
not want to allow restart without adopting license amendments.
But this decision in no way turns the act of restart itself
into a license amendment. Nor does it regquire an amendment of
the basic cperative provision of the license which permits re-
actor operation. Under the UCS position, every lifting of a
license suspension would be an amendment requiring a prior,
formal, adjudicatory hearing.

Sholly v. United States Nuclear Regulatory Commission, 651

F.2d 780 (D.C. Cir. 1980) does not support the UCS position

that restart itself is an amendment. The court in Sholly in
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fact indicated that if the Commission there had simply lifted
the license suspension and allowed renewea operations under the

original terms of the license, there would be no amendment and

consequently no right to a hearing. Restart itself, therefore,

does not involve an amendment according to Sholly. A hearing
was required in Sholly because the original license had been
superceded by a new l.cense and the NRC had not in fact rein-
stated the operable terms of the original-license.
In Any Event, Formal, Adjudicatory Hearings Sufficient
to Suppurt the TMI-1 License Amendments Were Held in

the Licensing Board Proceedings, with Full Participatiocn
by UCS and All Other Parties.

Even if UCS was entitled to a hearing on the prc.oused
TMI-1 license amendments, full, formal, adjudicatory hearings
on such amendments were held in the Licensing Board proceed-
ings, with full participation by UCS and all other parties.
The Appeal Board remand under ALAB-772 simply mandated examina-
tion of further evidence by the Licensing Board on issues
unrelated to the amendments. The remand did not Question or
undermine the justification for any of the already proposed
amendments which the Commission may now adopt in allowing
restart. Consequently, a full, formal, adjudicatory record
sufficient to support adoption of these amendments currently
exists.

Moreover, the UCS position that the Appeal Board remand

precludes the Commission from now allowing restart is




inconsistent with the Commission's prior ruling that the Appeal
Board has no authority to stay Commission decision on restart.

In the Matter of Metropolitan Edison Company, CLI-81-34, 14 NRC

1097 (December 23, 1981).
CONCLUSTON

A Commission decision allowing restart now would involve
two, separate, distinct actions: 2

i 4 uifting the immediately effective suspension of the
TMI-1 operating license; and

- Amending such license.
The Commission has correctly observed all procedures necessary

to take such actions now.

Respectfully submitted,

SHAW, PITTMAN, POTTS & TROWBRIDGE

1800 M Street, N.W.
Washington, D.C. 20036
(202) 822-1000

Counsel for Licensee

Dated: August 10, 1984
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S ERMAN M. DI EC K AV D, sworn:

MR. HARPSTER: The puroose of this
investigation is to further investigate flow of
information on March 28th, 1979 with regard to the
accident at Three Mile Island.

MR. MOSELEY: Mr. Dieckamp. You are
represented here by Mr. Blake who is “Metropolitan
Edison's counsel. 'Is it your desire that he be
present?

THE WITNESS: VYes, it is.

MR. MOSELEY: Mr. Dieckamo on May 9 you
;tatod in a mailgram to Congressman Udall that there
is no evidence that anyone intercreted the oressure
spike and the spray initiation in terms of key
reactor core damage at the time of the snike nor
that anyone withheld any information. With wham 4i4
you confer prior to making this statement?

THE WITNESS: In the time period betwee~
March the 28th and May the 9th I spent 2a
considerable amount of time at the site interaczting
with many of the people directly involved on %the day
of the accident in investigations after the aceiden~
and in continuing e:forts uo to the date of that

majilgram. That statement constituted =y

understanding of the state of %nowledge that T haA




Dieckamp 3
1 derived from these many interactions Auring that
2 time period. |
3 MR, %OSEisY: Were you aware at the time
ﬂi_ 4 the statement was made what had been done to confir-
5 the valid;ty of the statement?
6 THE WITNESS: What I was aware of was
7 the interviews that the company personnel had made
8 of a number of the members of the operating staff.
9 I was also aware of the narrative that Zary "iller
10 and a number of the plant staff that were present
11 during the early hours of the accident made a few
12 weeks after March 28th. That statement by Zary
.13 Miller subsequently became part of his testimony
14 before the Xemmeny Commission. I cersonally ha?d
1§ reviewed Gary Miller's summary and the transcript »°
15 a2 number of the interviews that the comsany 494 4dgne
17 with plant personnel in the orocess of outting
18 together my testimony before the "art Subcommittee
19 on, I think the date was April 23, 1979, I had als-
20 personally sat in on a number of review sessions
21 with our own investigating team trying to recreats
22 the conditions that followed the accident and tryin~=
23 to seek out the explanations of what had haooene?,
24 While I can't take credit of what some peosle might
25 describe as an exhaustive investization necessary *=-
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Dieckamp A
provide absoclute verification of the statement that
I made in the matlg;am to Congressman Jdall, T feel
that I had a considerable degree of awareness of the
available information. I was also present at the
time in the control room during the visit of
Congressman Udall and members of his committee and
staff, I think, on the day before “ay the 9th and
was personally present when. statements were made by
the plant staff describing the observation of the
pressure pulse and the immodfately ensuing actions.

MR. MOSELEY: wcro'you aware at the time
the statement was made that both Chawastyt anA
Mehler attributed the spike to hydrogen?

THE WITNESS: I'm not as of today aware
that both Mehler and Chawastyk attributed the soaike

to hydrogen in any written testimony. T was at th

w

-

D
8 ]
or

time unaware of any statement by them to that eff
and if such statements exist that are 4ared prior *a
May 9th, 79, I would very much aooreciate seeina
them.

MR. MOSELEY: I'm not aware of any
written statements that they have made,

THE WITVSSS: Well, sir, vour question
stated a fact in {t as a condition. Nid it not?

MR. MOSELEY: I don't bhelieve so.
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Cieckamp <

THE WITNESS: Would you read back the

question please?

-

(The referred-to question read back by

the court reporter)

MR, MOSELESY: And have you responded to

that question?

THE WITNESS: I have responded to that

guestion. B

MR. MOSELEY: %wW31ld vyou read the response

for me please.

(Answer to above referred-to guestion
read back by the court renorter)

MR. MOSELEY: Mr. RNieckamp, A0 you now
consider the statement to be accur;te?

TAE WITNESS: I still consider the
statement that I made on “Yay 9th to be accurate,

MR, MOSELEY: The statement which savs
that there is no evidence that anyone intercreted,
you belleve that teo hHe true?

THE WITNESS: That no one interoreted
the spike in terms of core damaqe. Is that the

exact phrasing?

MR. MIOSELEY: That's correct an?d the
spray initiation in terms of reactor core Zamage.

THE WITMNESS: I have seen nothina tas
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date. I have specifically seen nothing to date tha=*
causes me to bollcv; that that statement was
{naccurate as of the day of the accident.

MR. MOSELEY: As of the date you made the
statement?

THE WITNESS: No, I said -~ read the
statement again that I made, please. "What did I say?
'MR. MOSELEY: Well, you said the

statement was true as of the date of the accident
Sut I believe you made the statement on May 9th, T
just 4don't want the record to be confused.

THE WITNESS: Let us direct ourselves to
my statement and what s {t again? Would you rea?d
ie.

MR, BLAXE: The statement that was ma-de
on “May 9th.

MR, MOSELEY: There {s no evidence that
anyone interpreted the oressure spike and soray
initiation in terms of reactor core dimage at the
time of the spike nor that anyone withield any
Informaticen.

THRE WITNESS: Right, that's why I sai4
thefo was no evidence that I'm aware of on the date
of the accident. That's what the statement refers

to as the date of the accident.
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Dieckamp ?

MR. MOSELEY: I gquess I misunderstood
what you had said b;totc.

THE WITNQSS: Well, I didn't mean to bHe
contentious. I just want to be sure we know what
we're talking about.

MR. MNSELEY: Mr., Dieckampo, are you now
satigtiod that the information exchanged within the
Met E4/GPU group during March 28th, 1979 was
minimally acceptable?

MR. SLAXE: Would you repeat that
question.

MR. MOSELEY: Are you satisfied that the
information exchanged within the “Met ©4/G®Y 3roun
during March 23th, 1979 was minimally accentable?

TRE WITNESS: I'm troubled bHy the
judgmental inference in the gquestion about minimallvy
acceptabdble, I == I think {t's impossible to look
Dack at the accident and not feel that somehaw *the
totality of communications could have or should havs
been better but I hasten to ad4d that we're “ealing
with an absolute first event and for the peonle =na-*
were directly involved (t's very d4i{fficult ®or me +»
know exactly what should have bSeen the empohasis *=Sa+
they should place on Aevoting their attention to

dealing with the inmediate prohlems that they facze~s
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