
i~
'

hr>;

[(tart!!D SDcIS OF #E3t!CA " ~

<

m wrsanrury angssIc3 ~

'

57 A20H,tc sArrn AND Lxausnc awD ) -_...
.

e. .- _ . - - - , g/ 1Ivan W. Mth, Omfasun**

24mm1 A. Regun .

-

ashort M. Laos

*'
_

In "the s tu.r of. )
-

rum.Im PO4R & LIGtt GNWNY Destet No. 50-3MA , .'
(St. Lucis Plant, thLe No. 2)

') .,6~
. April 24, IM1

M@M
-

.

:.= cn +In chia antitrat pc ='*ng three of the four parties -- the Depart- -

ment of Justice, the NRC Staff and the Applicant -- hew, s@ ject to the
--

Q apprwal of the Board. resolved their differences in a sett2mmet agreemme.

he greement upuld impose en the Applicant a set of liesnse condirims '

for Sr. Tacie Unic No. 2. Among many other things, these condicians

d.4 repire the Applicant to ns60Ci*ta with nam! entities, certair Merida

: .!cipal power systans, to reach agreements for their participation in the

Saw of the norida citias would thereby ;nin an e. . ar.t .
m M ty to par-

icipate in St. Lucia thit No. 2; some mdd not. For their part, the Depart-
ret and h% Staff have agreed to support the licensing of St. Lucie

thit

i;.,. 2 tr>on the stipulated license conditions. %e three parties how further

a;: reed that the license conditions shall h Wetely affective, but
-

.cithout prejudica to the Board's authority to Lp different or addiciansi
c~vficions after a heari.g.
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In of2 ace, the setzlemmt would requf.ru the Applicant to open St.
--

-

;

[ lucia 1. hic No. 2 for peWiW by some assicipalities an defined y
=

7 tarus M alhasing MWafied --=8-4=-14H -- even those 6 ney
,

. become per***dr==*= in 9t, Immia thuit No. 2 -- to -w*- 11e4.-sg (',
in the hope abst the Board will, after antitrust liHW, impose ~s,

_ .. _. -

license emeditises sure he to them. Tr.6-21.p 4

The Based
^

has before it now a Jolac Phelan of the tiros parties, submitted Septem-
1

}bar 12, 1900, for appesel of their " agresmus,
.

.

There is no outride oppositian to the putposed settleent, but the

in+M Florida citias have asked the Based to condition its sy;roval
cf the settlement gan the Applicant's granting certain additient.1 cen-
cessions. See lattar deced Fatamary 4,1981, Babert A. Jablon, Esq. to

the Board. They do not, housvar, ask the Board to reject the settisuunt.

if their annearns are not satisfiad. Indeed, at a prehmering conference

the Flarida Cities clastly todt the posician that, if we reject their
r

request for condicimal approval of the amerimunt, then we should go

ahead and give the secchemit ow uncondicianal approve 1. E3 ., Tr. 36-39,
80.

The t'Masion snoourages aesqmedae and satthmunt in its contestad
qp.u-r h as. Sy_, de., 10 CFR 2.759. This does not mean that a board|

'

1/ 1he reportar mistdumly ma6ered the - d et of the 2,1961 confarance as pages 1 through 149. The
,

'

have bem pages 376 through 524 For ceswamiance, -

,
'

we will refer to the is..ct referanons in the Pehruary 2 tran-
,

script ad adjwt the amborias in a later order, .__
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W
anse appnm in reser-etmp fasidan my preposed settlement that patsasmy lay before it.

E At h=, we must read a proposed %=* sa
,

light of tem consenseimmal poiser empuammad in seccian lose of the Aeas:
snessy Act of 1954, as amusesd, 42 c.s.c. 2135(e)(5),

e
"

etwiausly, us

- duuld_not give our blassins.co a secc1smet dde wedd tend to dernet
,,

,

that policy. 33rafere, la
# A tbs estian bedere us, we lack to

+

ses duther 4Marm implanantatian of the proposed ifr======d8**==

would " create or assassia a situation immunststant with seitsunt 1Ab "u.
-

No party has asiled to mar attancia ad way ist whid the lassediate
.

i

implamer****~ of the mense conditisms veuld cresta er ==4=*=4n a
situstion inomsistent with the acitrust laus.1/
and the tec Staff, having -ead The N wa of Justicei

the settlemat M -4-4~s, are in the
position of affimatively repreemeing to the Scard that muise the candi
tiar speetetad in tem coetiment, the licensias se st

-

.tueie tinie no. 1

'M11 not arente er ==te*ain a siW= inconsistent with the atitzu t
.

lass". nea-M=, paragraph 2.
s

..

At the prehmering conference, we pressed counsel for Florida Citi
identify his climes' satitrust aanearns, if any, in regard to th W

es to

e
2/

Art antitrust petician for lasve to f=_s , estad April 7 1981
..

-

the St. Incie 2 operacing 11aanse laand14dtsere ,

Inc., allaging that be beam filed by Par, sons
would how ar,*4==t-titive effects. X of ths ==rth==e

a situstian insensistant with the antitrust lass.the settlassant agreement does not go far enouds to popuestThe petitian sees to suur that
agressmat

er eiendmann

petitien to state that the agrement itself creates or sudesudes aHe do set rund tbs
.

situatice incansistant.
an allaged situatim is not before un vow and wLil be open to litiSince the ~'- rj of the settisumme to curein this pressedisis
ad whtamme slans., we have not instuired into the usrits of the Perses.
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[ 4=pth= W. Es egliad, in affect, that Florids Cities sees

ne .am e4-= insmusisesse with the antitrust Ims. .

One is the failtre.-

of the apummme to provida for pew 8M- by *dFi*d asside-
-

ihe appa.sasac's ansvias area.
This is ths %$st Evisist' isam. Lg. ,

Tr._1g. The scher is the failure af the agresumat to octand to all par-
.,,

,

tisipants the tamus geumend to tse cities, Orlando and Fort Fierce.
1hese

cittas seestad 1eith Appliame outside this proossers and save attitrust
{

salasses. 1his is the "dimerindastion" issus.t

See Tr. 93, 130. '

.
.
,

1hs aushot Evistan issue is not now. The alleged facts Wish give

rise to the issue largely, if not etirely, encadsta the settlamare we)

are onnsidering.
I The issue has bem litigated in the fadaral courts.^ ~

CainesviN WH+ "- ~ v. Finru- r g, n=5e Co. , 573 F.2d
292 Och Cir. 1978), 33,. W. Att U. 8. 966 (1978). 1hs inmanata-

hy% of tes ==*** agreemsne umuld not, in car vier, assre-
vees er emissain any antitrust penblem of this sert that umy exist.Flories

I ' citias sypears to amends tids point (Tr.120-3D ard in any event does not
ask the Board to assider the asshet avisian issue in tulirtg en the Joint
16tian. Tr. 131.

Of asurse, the isses sur be pursued by Flarida Cities

in a hasring and, W on tte record developed fras a hearias the
issus any land to undifiestions in the lieanse e=MHms for the plant

,

.

thithe the murhet division issum, the discrim4mmMm issue has a n
.-
e

essas

to the pooposed sectismant, since the sist of the Citias' claim here is'

e that taster the settisment the Applie will treat than differently than
'
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4
it apsed to treme criames and Part Pierne. i

Bac assim, the cidas at jM
ttds teus desire mately to pressess this alleged antitrust issus for

]puesthas litigstsam in laeur pheems of the presamthsthey base sesend

in plata langunga test thy de est ask the Emmed to damed relief feum
; ,

this a11 aged disedsdanths as a conditian for 4Ma++ ispLumentation
-

,,
__

of the sectament. St. 131,.

% surselves hose amadned the diaartdastian issue on the papers
passented.

th esanot idsstify seqr esapetitive sia***% muss the madci-

pel pareidr=*= ddah andd be affested by differias pen ***ia-**m tutus.
Even assambs a rest or potential eenpatitise r=5+ "a ammes the-

weir =1a, it does not appese an the fees of the linde=d infaanHm
available to us test the femored eseus e*=d=d

L to Orlando and Fort Pimece -

{ esa readily be translated into an advantags lihaly to be in@rious to
1

.

*

a=p e4 e4=.

| Therefoes is seu utiling to approus a settlammet now with
-

|
.

dLLQ tuems to the pared-ia-*- but lean span the discrimin= rim|

( issus fa e owh4-y hearias.

After assutbily considersag ths proposed license cond4*f== in their
..

entirety, we perusive nothing in them iddah umuld land us to blask thstr- .

i=Ma*= iny1 =p=*ati= m metteust greeds.4

To the centrary, a the

basis of the listted reoard before us, it appears that 4Mm implaman
entien would actually promets antitrust policy by pavvidhs for at lasst

-

s

same additimal partiet***m in St. Incia Unit No. 2 by , men =, s*414et-
-

the cities themselves seen to reempias such a '%snafit" in the settlement
,

'
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In ruling an the Joint meda, we have no used to decide ducher the

. sett1mmac AssM, as the Cities h, go farther in Ma rights
,

of partisipetsas - by h' **5 M14e4=, outside the Applicet's service
,

auss sud 1hatt.edag the a-md- of peree-*--w=. h cities will

have sple apparamity in this pseemedtag through evidenne ed arament.
,,

..
.. .

to persunds the assed that the 1t===a= aanalf4== 6 not go far enough in
.

desibs wish m asserted situstian insensistant with the antJ,ttust Ims.
#

Tadqy we are amassmed caly with the questian esther 4--M=e= igimm-
'

tatian of the liamme M*4==, sd.tect to 'the Board's ausherity to

igoes champus aftw a heerfag, umuld have a nesstive antitrust affect.
--

.

-

ur - 1 * that it assad amt,

] Florids Citias aspas that w chm 1A not liad.t our inquiry here to
J

a dee==d-eiaa of eether the immadiate imp 1- e= of the settiment
[

'

umuld have an am aseitzwt ispect. They amtend thee, in addition,

-

'

we should essk the e14*-a- of owesia 11asnee endicians dich, they
-

say, are offesive to "p411e interest" fries non-antitrust standpoints.

'the NHam' positten :sises a detential questian about the scope of thes

Essed's # jty, ed we are not sortsin as to est pouer, if any, we -

have to mondician our appesvel af this settlaunt upon matters of. purely

aussureisi sigstfismos with no est411ahad assus ta aneterust ar==4%-

tians. Nevershalass, we bees lashed into the four areas of isuadiata

amusen to the Cities (ses Jeblan latter) to d=*==8== esther we osold

find an the bests of the ==*=e4m reemd that the se *1=-e agremnant
-

e

x
is, in effest, as aftsset to the pelle inessest. ..
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.- The areas in ddsh the citias seek actica by the Board relate to W
.

(1) the liesnee canditicms regarding the liability of the Applicant to

other participants, (2) the 14- eendities w= i= the Applicut's
*

wal ecntrol of the plant, and (3) the ladt of any liaanse oundi-

, tiqns for " reliability amahary" and "wil-back". In addition, the citiesr
,,

desire assurance -- though not nossonarily by lioense condician - (4) that

the Applicant incands to provide adequats " beck g" for St. Lucia thit

No. 2 porticipants.
: :

the Liabiller Provimiens. The license condicians provide that the

Applicat will negotista in good faith with nsidibering entities diich

desire to par +4d==t= in St. Lucia thit No. 2 and that if the negoH=H=

partims fail to agree cm the terms of a par **d--*4= agreement, then

their M'** as to ocntract taras will be sdsmitted to arbitraticn. The
'24 ,s.ums mold ire .e a.it te,

to hw= ressanable tasms for the disputad provisians
of the par +4d--**= asseemsne, giving due sugard to the
coutuut of par **d--*4= agreements -- = M-- g

intheelectricutiliteemperable p-- business s&asstian 4 y inhetry andthe par *4~ 4 (the Applicant)
and the etitias requesting arbitration, ed shall resolve
all disputes in monardams with this sectim asui the tense af
the assemanne to arbitrates * * *

saetica VII(e)(1). j j
,

There follawa 4Ma*=1y after this languses a proviso dsich limits the i
I ;

j arbitrator's discretion to rewrita agreement tense relatig to the App 11 j

cant's 1* ^'14*y. It says: 7::
.

2 :
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peeridad, hasvar, that the sans pe= posed by (theApp 41ame)astoits to the other %=,and as to the gest
thizd party 1d 'i *, ] ta w= the design. )m h med * *%

-

d St. Iand., Ib. shall be appemed by the ashi-
trueer unless ha doesuminas that the pewisian proposed

NM'2' t|2.7the ?t"r*"N
-

ti.ip.ti E
- ---

,=
r
I*f Amy sudt shall act be i mto seisese the

plane funn a[ny 1 e any other amor d the
ddah it hose to m y thirdparty wider my , sexes or 1er n

]prestes the beste for sur Eur shall
..

madt
by[the , er other amar af the plant, crmy to at la av payount, cost, esponseor a clata of liability to attd d made the

To the sa[ App 11mmt) or arg otheramar of lat.
enessens18211 tant that each prwisicri

to thizd parties, such pewistenshell elman to odeegatim rights as between -

[theApplisset) par * w & . $
:

|
The gasstian is diether this lisense conditien an liability is, an

the basis d the very 11adted record before us, Wr-ubis from a
-

p 411e inesseet standpoint. The Based is of course omre that in the
1

of centract 1st, ocurts oftet give special scrutig to pewisims

limiting liability. AlthmWs we do not have before us the asset tout of

| the participatim apre tems that the Applicant will propose on the .'
seject of liability, tim Appliesnt has adeLeted to the Board a sepy of

| its St. Insie thit Ito. 2 par *4W agressant with Orlando Utilities

OmumLasian and stated its 4*% to offer, to the other utilities listed-

-

in the settlaunt agrament, participation agreements that see (to the

- here partinent) substantially identical to the Orlande participstian

. .

|'

.
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agreement. har=== af F1srids Power & Light couperg to Flartda Cities'

an== to Joise heim, p.17. This we interpret as a WH= to

the Board that the liability prorisians offered pursume to the proposed
lioenes condicians will be m&se=d=117 id-eta =1 to those in the Orlado

, W d ytim agrement. The Orlando provistans make the Applinant respon-
..

em to its ao amers for losess veaultise fra villful actim, but emul-

pate the Appliant Sur lasses resulting from angligenes, 4= Sad 83 gross

negligenes. St. Incia 13 sit llo 2 Parda*-d= Agramme between Florida,

Paner ir Lidit Capuy and the Orlando Utilities Camuissian, dated June 6,
.

1900, testian 25, p.106. This is not, as the cittee have arped, a peti,i-,

sian with a sipiftamat thrust to the public health and asfaty. Weh mere
L .

in asustrig safety is ttas w=4='s overall regulatory program

ad the Appliasse's om mestacial -- indeed h ~ financial sasha
..

i

in the St.1Assia tkdt Its. 2 enterprias. The lidtlity previolons umuld

appear to been aminly commercial stapdfiamme, ad in a ammercial contamt

they weald aspear to be not u nemaansia on their fans.
.

. The aanszol pswisim of the liaanse a=d8d
,

, , u. , . . , . , -
.

asselenVIt(0,seseasi

(the Appliaset) my seesta emptsee sammet and est ser the
'

er.ithti.r,, - - - ., .

i .d .

. mar , .-i g .**
w , = c 1. e-.or-In==

W n. mit ad e e ei sh.
.

seek aspeetty levels as it dans p, roper, the
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summent Osasistems with the. ,

the aball ymmvide for a
es a - and

the assure mi 56ere ths isenrest
*ammatanatadla,gesel (the shall
huAume partiaspanas of astians muy escurially

. Tts.citiae egne tint a monesent tess of this sort umuld give the Applicant~
..

the disasetian to imho enemmute decisiamo imotving the plat mairely an

the hesia of its sua self-inessest. hdmed, the th yewisicas umuld

appear to give the Appliasme taide latitude in this regard. Ituvertheless,

we consider it asMuur shoddag nor efhesive to public policy that the

Applicant, as the asse af, any, a 75 persant interest in the facility,
..

shan14 haue a estenut solo in comunic deciaim uddag.

'isliddlity" # " Bell-beit". Se Florida cities are ustuppy beceans g
the 11amme a-asd== ada no prwisian for s M:siled " reliability est-

champs" and "sel14ssk". Enliahflity enhange is a team tidsk refers to

tbs sort of immesmuse arraganset tader iedab a St. Incia participant's.

|
..

riA would be distributed by agressent 1sith the Applienne, among tuo or

unre of the App 14mame's faaL11 ties rusher than being omfiand to St. Lucia

Unit Its. 2. A sell-beak prwisism usund beestit a perd=4==* by permitting
. .

the perdW to ing surplus capasity fece the Appliamt and, at its optim,

W;sdy sell amnese espasity beak to the Appliasme at a profit. These

appar m ely desirable aantract features have been unde available by the

- Appliant to Orlande ad het Pierse - tuo utilitias tidab, as previously

stated, have given the Jopliaanc antitrust relemees. Se Applicant's positian
'

is that it is teder no obliW to estand to noneettling lid ==+= the same

O
,
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tml-. .-.T.|. . .

-



__ _ . . .

|
,; ; \..

.

11

. .

bensfits won by litigets do have resolved their differmans with the

!-14 a==* . The App 11 mast semens, dth ama pursuasivummes, that 'ho

hold that no -ida =*4= om be offused to a party in t=**1= iddah

is me sinaltasausly ende muilable to similarly situated partise idsch

,, do not,settia is to penslude the pousskility of indtviemi settlassets."
,

Assuer of Tiarida Pouer & Ligitca. toCities' naply cmamming Joint

hetian, pp. 9-10.

M. The Appliaant's foeth ares of h relates to the
.

bashg that the App 11sumt will psovide for its St. lassia Quit No. 2

par +4-im. In this instmas, the Cities do not beve a peesent ab.ioe-

tim, and do not yet seek affismative ascia by thia Board, but rather
~

wiA to reesive aneuranes in ame fasis that the Appliant will pewide

adagases ba&g arrampmumats. They beve asked us to dizest the App 11

eene to provide 4aFa===**= as to dist it W11 prepass in this men.

Jablan letter.1he Cities beve ande no proffer to us as to the specific

eirammemons, if aug, oder ddah we aigit find tbs es**1==* agree-
~

asme omtrary to the p&lic interest benmass of this back-g questia.
..

After considuring the specific non-antitrust ustters sidected to by

the citias, we are assisfied that nuns of the is, as the Cities sentend,

so offensive to pelic policy as to cry out for sans action en our part.

They are, quite sigly, dubstabis ocumurcial setters as to dd4 the parties
,

. to the settimmat have not prwided solucians as assetagsans to the Cities

as the citias wmuld insa. The Board is also adadful that the liasmse aan-

ditiais befcus us ase ties result of the give and tabs of angottatia. In

G

.
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this content it aqr be tsmeslistic to femas cm the " fairness" of sig '

single provistan without a undersed - af the fairness of the settle-
*

unne as a itola, h other words, the neptiators probably have neds

trade-offs idd& ame act **=d h the present record. To open ig

the_ record for a siM==riq 71d- of thsee uneters wv,ald involve,, ,

the kind af delay that, in the cities' words, would nahe this settlamre

,
into a nunsettlammet. Tr. 83.1tds the Cities thammelves have urged us

not to do. M. 2n any swee, to the autant that the Cities any wish

to aar*==d in v phemes of this prinnedirig that ary of these

four metters has a beurtag m antitrust issues, they will have an opper-

tunity to 14*4 such car *-*4- and seek w+1ste r===d4=1 action

by the Somed.

Finally, we see no actual prejudine to the cities fztza inmediata

imph of the 14- ocaditions. 1he only possible irdury as-
'

gested by them is that same of the conditicos any impede finencing. Tr. 65.

Hourvar, the citims' arpment in this regard mounts to little nome thm

| ;- > =*im (ese Tr. 60), particulsely in view of the successful finarcisig

alram% assunged by Orlando. .

'

For all of the f A resecms, the settiment agramment is w.W

and the licasse aanditions are effective 4=== mime =17

"

The initiative now rests with Florida Cities to gd with any
,

litigation in this proceedirs they believe necessary to cure the situatica "

.
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y W-idsk the aseterest las alleged by them to be created or

animandmed ty the aseguestas eder the St. Lucia ikdt 214aamma. Florids
!

-

tMser days d Ike dans d tids ender.
.

',

,4- "
g ggggg ggggy a-- ..

' 12M ENN
,

pl '!L $A .O;m & l.3 S
"

~
m A. UW

.IIM

O.L.,kN.Lsu k I.u.s.'

'messe n. us.

. _ _ _ _
.

- *i antheads, Marylast
'

' Agadi 24,1981
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