hﬁEh!'%ﬁLﬂrof
FLORIDA POLER & LICGMT COMPANY
(St. Lucis Plant, Undt Mo, 2)
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In this eticrust procesding tiwes of the four partiss o the Devart-
ment of Justice, the NRC Staff and the Applicant -- have, mbject to the

aproval of the Board, resolved their differences in & sett]ement agreexant
ﬁuqrtmtwuldh@occmmmlm‘moflmwmm

for St Lucie Unit No. 2. Aong marty other things, these conditions

»7i.d require the Applicant to Regotista with nared entities, certair Florida
mricipal pover systems, €0 reach agresments for their participation {n the

rent anc IRC Staff have agreed to Fupport the licensing of St. Lucte Unit

¢ \mon the stipulated license conditione The Cree pertiss have further
@eed that the license conditions shall ecome {rvaedistely effactive, but
“Lthout prejudics to the Board's &uthoricy to impose different or additional
cmcitions afrer o haering .
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Lcie Undt @b, 2 for perticipetion by some mnicipalities on defined
mmmwm»mmwpm
becoms pertisipencs in 8¢, Lueis OUnir ¥o. 2 ~~ to contimue litigating
umh-pue-m-m efter entitrust litigation, inpose

l&mdﬁumm»h Tr. 6-2ly The Bosrd

mmzzm.mmdndmmm. sbxicted Septen-
ber 12, lﬂ.famldmm‘-:.

There 1 no owright apposition to the propossd settlement, but the
WMdMMMthMtWanWn
cfmunx-nmmmumummmw@-
Cessions. Ses letter deted FPebrusry 4, 1961, Robert A, Jablon, Eeg. to
the Posrd, Mbm.m.a&hhdmnjmmunlmt
if their concarne are not satisfiad. Indesd, at & prehearing conference
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procesdings. fee, g . 10Om2.7%. This doas not meen thar & board

by mmmmymmmdmmz

1981 through
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mudmmuuu. The

llegad facts which give
duwmhul-ply.uumly.m&-mu-mu

& coxwidering, ﬂ'hu-h-hnutwum&d-nlm.
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@ the proposed settlemant tince the gist of the Cities'







In rulisg oo the Joint Motion, we hewe o need to decide vhether the
sottlamace choold, es the Citiss contend, go ferther in extending rights
of participution — by including utilities cutside the Applicant's service
&ws ovl libaralising the conditions of participstion. The Cities will

- beve apls cpportunity in this procecding through evidence ad srpumnt
" to persusde the Board that the Lisance conditions do ot go far encgh in
danling with g aseertad situetion tnecneistant with the antitiust Laws.
Todey we are cocommad cnly with the question whather ismedists impleven-
tation of the liswwe conditions, mbject to the Boerd's muthority to
inpose cherges after & hesring, would heve s negative antitrust effect.
We conclude thet 1t would mot,

mmmm-mmmeumru‘m
& determiration of vhether the {mmndists implem ntation of the settleent
wuld heve an adverse encitrust impect. They contend thet, in additio,
-mum.m#mumuauum,m
say, ave offmmive o 'pblic intrest” Srom non-antitrust standpoints .
hdﬁn'usidmuimamwm&mdh
M'om.dummndanwutm,tfq,u
Muonadmumuldmmwmmdmly
commreisl signdfiommos vith no estsblished nmms to antitrust corsidsra-
tiane. Neverthalesss, w hows loshed into the four aress of immadists
fomomn to the Cities (see Jablon letter) to detormine vhethar we could
mqmmdmmmmamm
L, in offest, = offvort to the pblic incerest.
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The sreas (n vhich the Citiss sesk action by the Bosrd relsts to
(1) the licewe conditions regerding the liability of the Applicant to
other participants, (2) the licenss conditions concerning the Applicant's
meagerial control of the plant, ad (3) the lack of ey lisenes condi-
 ticrw for 'relisbility sxchange” and "sell-back”, In sddition, the Citiss
desire assrance -- though not necessarily by licerwe condition -- (4) that
the Applicant intends to provide adoguats "beck-p' for St. Lucia Unit

M. 2 perticipats.

The Liabilicy Provigions. The license conditions provide that the
Applicant will negotiate in good faith with neighboring entities which
desire to participste in St. Lucie Unit No. 2 and that if the negotiating

partiss fail to agree on the tezms of & participation agresment, then
Chwir dispute as to contract teros will be mimittad to srbitration. The

Section VII(e) ().

Thers followe immediataly after this language a proviso which limits the
arbitrator’s discretion to rewrits agresmant terms relating to the Appli-
cat's lisbdlity. It says:
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hmtdpadmwmmmhumtﬁnmmd‘
nbject of lisbilicy, mmumm-ucuammm.mof
its St. Lucls Unit Mo, 2 parvicipation sgresssnt with Orlando Urilities
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agreamat mdmmammmmwﬁ-'
e to Joint Motion, p. 17, Mhmnamw
bhﬂh:h“ltqmmwtcﬁmmhm
mwmwumwmmmmuu
. Peicipation agrecment. mMmtﬂmmmumm
cﬁhwtumhh&uﬁhhﬁlﬂdum.uw-

maummuammmmmu.mmc.
1980, Section 25, p. 104, mum.-mau.mm.amu-




= . Thelities m@s that & controct teem of this sort would give the Applicant
the discrecion to miw econcmic decisions involving the plant entirely on
the besis of 1ts o salf-intecest. Indsad, the licerse provisions would
appesr to give the Applicont wide letituds in this regard. Fevartheless,
w congider it nedther chodking nor offensive to pblic policy that the
ipplicece, as the amer of, say, ¢ 73 paromnt intexest in the facilicy,
should how & dapdmomt role in econmmic decision making.

the license conditicns ouke ro provision for so-called "relisbility ex-
charge” and "sell-beek”. Ralish{lity emcharge is & twm vhich vefers to
the sort of Lummwrenss srvengenent wnder which a 8t. Lucis perticipant's
risk would be dlstributed by sgresmnt with the ipplicant, mxng two o
wre of the Applicant's facilitiss rether then being confined to St. Lucle
Unit WMo, 2. A sell-back provision would bemafit a participent by permittirg
the partisipant to by meplus cepacity from the Applicont and, at its optiom,
nbeaquently 2ell emcess ocpecity back to the Applicant at & profit. Thess
epparently desirshle amtract features heve besn wade svailabls by the
Aplicent to Orlamds end Port Plerce -- two utilities whish, as previously
stated, howe given the pplicant antitrust relesses. The Applicent's positism
{3 that it {» under no cbligation to extand to noneettling litigmts the sems
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baufits wen by litigents who heve resolved their &ifferwnces with the
Mpplicent. The Appliomst states, with s perwussiverses, that "to
hold that no considerstion om be offered to & party in settlemmnt which
L ot simdtaecusly sade swailsble to similarly situstsd partiss which

ng_mﬂnhanh‘_hpﬂlkydwﬂw sotticmnts "

Mwms of Toride Powr & Light Co. toClties' Raply Conomming Joint
Motion, po. 9-10.

Ragk-o. The Mpplicant's fouxth ares of eonoeem relates to the
back<p that the igplisent will provide for its St. Lucis Unit Mo, 2
perticipants. In this inetance, the Citiss do not have & present cbjec-
tion, wd do not yot sesk affirsetive action by this Bosrd, but rather
wish to receiws aseurance in sam form that the Applicent will provide
sdaquats back-p arranpmcants. Thay have ashod ws to direst tho Appld-
et to provide informetion as to what it will propose in thic ares.
Jablen lettar. The Citiss heve mads ro proffer to us as to the specific
ciramstaces, if ay, under wiich w might find the settlement agres-
ot condTery to the pblic interest becmme of this back-up question,

After coreidaring the spocific non-antitrust mattars chjectsd to by
the Cities, we are sstisfisd that none of tham i3, as the Clties eonterd,
0o cffersive to mblic policy e to cry ot for some action on our pert.
They are, quits siaply, debetable commercial mstters os to which the perties
to the settlemnt heve not provided solutions as sdvantagesus to the Citiss
as the Cities would 1ika. The Bomxd is also mindful that the license con-
ditiow before us ase the result of the give and talm of megotiation. In
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this contest it may be wmealistic to foouw m the "falrmess' of ay
sirngle provision without en understanding of the fairness of the settle-
mnt a8 & viole. In other words, the nagotiators probebly have oade
trade-offs viich are ot reflected {n the present vecord. To cpen Wp
u“@h-mmdnmumwmmxw
" the kind of delay that, in the Cltiss' wards, would meke this sectlemsn:
into & noxwettlement. Tr. 83, This the Citles themeelves have urged w
not o do. Didd. In sy event, to the wxtant that the Cities mey wish
to cotand ir mbesqgaarx phases of this proweding thet amy of these
for msttery heo & bemring on antitrust issues, they will have an oppor-
turdty to litigats such contenticre and sesk appropriste remedial action
by the Somxd.

Finally, we see mo actual prajudice to the Cities from ivmediace
implesertation of the licwwe conditiors. The only possidls injury mg-
gastad by them {s thet some of the conditions mey izpede financing. Tr. €5.
Fosgver, the Cities' arpmmsnt in this regard mounts to little oore than
speculation (sss Tr. 60), perticulerly in view of the successful financing
already arrerged by Orlando.

For all of the foregoing resscrs, the settlament agresmunt is epproved
ad the licerse conditions are effective imsadiataly.

™he inditistive now rests with Florida Cities to procesd with sy
litigation in this procesding they baliswe necessary to cure the situation
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tromeistent with e atitrwt lam alleged by them to be crested or
seintedned by the ectiwities wrler the 5t. lucis Unit 2 licerwe. Floride
Clries shall fils ey motion for firther reliaf in this proocseding within
sty dups of e dame of tis arder.
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