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Cite as 20 NRC 1437 (1984) CLI 84 21

_; UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

I COMMISSIONERS:

Nunalo J. Psitadino, Chairman
Thomas M. Roberts
James K. Asselstine
Frederick M. Bernthal

Lando W. Zech, Jr.

In the Matter of Docket Nos. 50-322-OL
50-322-OL-4

LONG ISLAND LIGHTING
COMPANY

(Shoreham Nuclear Power Station,
Unit 1) November 21,1984

Upon review of the Licensing Board's September 5,1984 Order au.
thorizing fuel loading and precritical and cold critical testing at the
Shoreham Nuclear Power Station, Unit 1, the Commission determines
that the order may become efTective only after another Licensing Board
in this proceeding resolves certain issues remanded to it in ALAB-788,
20 NRC 1102 (1984) in favor of the applicant (or determines that they
are not material to low-power testing), and the Staff resolves any remain-
ing uncontesteu 'asues. The effectiveness of any Licensing Board order
regarding the remanded (ALAB-788) issues is delayed by the Commis-

,

sion until 7 days after issuance.*

; dPERATING LICENSES: HEALTH AND SAFETY
REGULATIONS (LOW POWER)

Every health and safety regulation is not necessarily applicable to fuel
loading and to every phase of low-power operation. Rather, simple logic

1437
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and common sense indicate that some regulations should have no appli-
cation to fuel loading or some phases oflow-power operation.

! RULES OF PRACTICE: STAY OF AGENCY ACTION
(CRITERIA)

y In determining whether to grant a stay, the Commission or the adju-
dicatory boards consider (1) whether the moving party has made a
strong showing that it is likely to prevail on the merits; (2) whether the
party will be irreparably injured unless a stay is granted; (3) harm to
other parties should a stay be granted; and (4) where the public interest
lies.10 C.F.R. 2.788(e).

NUCLEAR REGULATORY COMMISSION: ADJUDICATORY
RESPONSIBILITIES

The Commission is obligated under the Administrative Procedure Act
and under prmeip;es of fair and efficient administration to act with rea-
sonable dispatch on requests for licenses.

MEMORANDUM AND ORDER

This concerns the request of Long Island Lighting Company (LILCO)
for a license authorizing it to engage in fuel loading and low-power test-
ing pursuant to 10 C.F.R. { 50.57(c). On September 5,1984, the Licens-
ing Board designated to hear and decide LILCO's request (the "Exemp-
tion Board") granted LILCO's motion for summary disposiCon of safety
issues related to Phases I and II of low power testing (fuel loading and
precritical and cold critical testing) (LBP-84 35A,20 NRC 920). When
considered along with the Exemption Board's September 19,1984 Order
(unpublished) dismissing physical security contentions, the effect of the
Exemption Board's September 5 Order would normally be to permit the.

NRC Staff to issue a license for Phases I and II. Of course, Staff would
I also have to resolve any remaining relevant uncontested issues.

In this case, however, two events prevent the Exemption Board's
order from becoming immediately effective the Commission's decision

.,

1438
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to conduct an immediate effectiveness review' and the Appeal Board's
October 31, 1984 Decision in ALAB 788 (20 NRC 1102), which re-
manded three " minor" issues to the Licensing Board conducting the
operating license proceeding (the Brenner Board).2 For the reasons
stated below, we conclude that the Exemption Board's September 5,,

*

1984 Order may become effective, but only after the Breaner Board
determines in writing, with supporting rationale, that issues remanded

y to it in ALAB-788 either are not material to Phases I and II oflow power
operation or that these issues are resolved in favor of LILCO.

The Exemption Board found, based on uncontroverted facts, that no
emergency AC power system was required for core cooling during
Phases I and 11, and thus that no AC power was needed to permit "func-
tioning of structures, systems, and components important to safety,"
within the meaning of GDC 17. The Board concluded that LILCO
should be permitted to conduct fuel loading and low-power testing as
proposed in Phases I and 11. Order of September 5,1984, LBP-84-35A,
supra,20 NRC at 926.

As we read it, the Exemption Board found in essence that the purpose
of GDC 17 --to ensure that there is sulTicient AC power to provide
core cooling in the event of a postulated accident - has no application
to Phases I and II, and that GDC 17 was not intended to app!y where
there was no reason for its application.2 We agree with the Exemption

Board.
In CLI-84-8, we held that "10 C.F.R. 6 50.57(c) should not be read to

make General Design Criterion '17 inapplicable to low-power opera-
tion." (19 NRC at 1155.) By this we meant only that ( 50.57(c) does

- I The Exempoon Board referred its decimons to us for our review in hght of our statement of May 16,
1984, that "lainy imtial decision authonzing the grant of an exempuon shall not become efTecuve unul
the Commission has conducted an immediate efractiveness review '' CLI.84-4,19 NRC 1154, II56.

The instant decision concludes our immediate efrectiveness review for Phases I and !!. As a separate
19.1984 (unpubhshed), we invited the parties to submit to us, bymatter, in an Order of November

November 29.1984, their comments concerning the immediate efrecuveness of the Exempuon Board's
october 29,1984 *Ininat Decimon* authonzing the grant to LILCo of an exempuon from GDC 17 for
Phases !!! and IV (L8P 84-45,20 NRC 1343L
21n orders of November 2 and 5.1984 (unpubhshed), the Brenner Board directed the parties to file
comments by November 15 concerning the effect of ALAB-788 on the issuance of a low power hcense,.

and on any further actions required of the parties and that Board. on November 20,1984, the Brenner
*

Board conducted a conference with the parties on these eues, and ruled that the pendency of any re.
manded issues does not affect the possible issuance of a low-power license The rationale for the BoardN

..* ruling is to be set forth in a future Board order.
3 sufroik and the state argue that the lack of a quahfied onsite AC power system violates 10 C.F R. Part
50, Appendix 8. and GDCs other than GDC 17. and that those violat ons must be adjudicated or es.
empted pnor to issuing an oL However, all of the other re,quirements cited are applicable only if GDC
17 requnes LILCo to have a quahfied onste AC system for Phases I and II. The Exempoon Board held
that it did not, and we a ce.n

1439
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not, by itself, carve out an exception from all health and safety regula-
- tions that would otherwise be applicable to a low-power license. We did

,

not mean to 'say, however, that every health and safety regulation,
regardless of its purpose or terms, must be deemed fully applicable to

( fuel loading and to every phase oflow-power operation, or that the pres-
?: - sures, temperatures, and other stresses associated with full power must

be postulated in evaluating applicability of, or compliance with, regula-
tions for low power. Each regulation must be examined to determine its

~

..
. 8 application and effect for fuel loading and for each phase of low power

operation. Simple logic and common sense indicate that some regula-
tions should, by their own terrm, have no application to fuel loading or

L some phases of low-power operation. Indeed, this was recognized by'

counsel for Suffolk County in oral argument before us. See Oral Argu-
~ ment of May 7,1984, transcript at 73-74.* The Exemption Board fol-
lowed this approach in its decision. Under CLI-84-8, our effectiveness
review has focused on the special issues that have been raised in this
case related to GDC 17. We have not considered the ments of the Ex-
emption Board's September 19,1984 Order on physical security conten-
tions. Under 10 C.F.R. f 2.764(f), low-power decisions, including the
September 19,1984 Order, may become effective without prior Commis-

- sion review.8
. Based upon our review of the parties' comments of September 14,

1984, we also address the factors specified in 10 C.F.R. l 2.788(e):
whether the State and County have made a strong showing that they are

- likely to prevail on the merits; whether there will be irreparable harm to
the County and State if no stay is granted; whether LILCO will be
harmed by a stay; and where the public interest lies.

We are unpersuaded by the arguments that we have no authority to
issue a license for Phases I and II, or by any of the other arguments that
have been made to us opposing issuance of the license.* The State and

* We note that sunolk's counsel recognued in oral argument before us that GDC 4. concermns environ.
mental quahrecation and missile resessance. is not fully apphcable to low-power hcenses. We see htsle da.
tinction in this regard between GDC 4 and GDC 17 in the content of the Phase I an.d il hcense author.
ized by the Exempuon aoard. '
5 We note that on November 13. 1984, sufrolk and the State nonced an appeal of the Exemption

-d' board's september 19.1984 physical security dectsson, and ofits october 29.1984 init at Decreon.
6sutolk and New York state argue that the Commission may issue only construchon permits and
operaung hcenses because these are the only types of authoruanons contemplated by the Atomic
Energy Act and by our regulations. The Commission may not. then, authorue an operaung heense

'g. -whsch permits anything less than fuel loading and testmg up to 5% of full power. They call the Phase I
and H hcense an illegal "no power Irense." We reject this argument. The argument ignores the language
of { 50.57(c). whch defines low-power tesung as " operation at nor meer tus I perrcer e//u#pe=rrfor
the purpose of arsr.g the facility" (emphasis added), and long-standing Commission pracuce of requiring
issuance of a license before even ruelloadmg can be undertaken.

1440
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County have not made a strong showing that they are likely to prevail
on the merits.

The County and the State argue that although they would not be irrep-
_ arably injured by the " minimal" irradiation of the plant, issuance of a.e -

-

Phase I and Il license would irreparably injure "the integrity" of the
licensing proceeding. We interpret this to be an argument that onae the
Phase I and 11 license is granted, the eventual issuance of a full-power,z

''
license is a foregone conclusion. We.cannot agree with this implication.
A full-power license will issue if snd only if the Commission can make
the findings that it must make prior to the issuance of such a license. Is-

- suance of the Phase I and 11 license is completely without prejudice to
later decisions on low- or full-power licensing, and we express no opin-
ion at this time whether further licenses for low or full power can or will

' be issued.

Finally, the State and County have not demonstrated that the public.
- interest will be harmed by the grant of a license for Phases I and 11. We

,

. are obligated under the Administrative Procedure Act and under princi-
pies of fair and efficient administration to act with reasonable dispatch
on requests for licenses. The hearing litigation in this case has been long
and difficult, and where parts of it have been concluded and findings
made,.we believe the public interest requires that we accord those find-
ings the legal efTect they deserve.

For the above reasons, we have decided to approve the Exemption
.- Board's September 5,1984 decision, recognizing, as explained abovec.

that no license can issue until some further consideration of the issues
temanded in ALAB-788, and until Staff is satisfied with resolution of
gny remaining uncontested issues. To allow for the orderly processing of
any request for expedited judicial review, any written order of the Bren-
rier Board, 'with supporting reasons, (1) determining that the issues re-
manded to it are not material to Phases I and II ofIcw-power operation,
or resolving these issues on their merits in favor of LfLCO, and Q) au-
thorizing issuance of a license for Phases I and II, shall not become ef-
fective until 5:00 p.m.,- Eastern Standard Time, 7 days after the date of -
the authorizing order. ..
- The Brenner Board's expeditious consideration whether the issues re-

4 manded to it in ALAB-788 have any effect on the issuance of a license
for Phases I and 11 is reflected by its orders of November 2,5, and 20,'
-1984. The Commission directs the Board to continue its expeditious con -

3
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sideration of this issue by issuing its further order setting forth rationale
as soon as practicable.

It is so ORDERED.
_

::;
'

For the Commission

:I'.
JOHN C. HOYLE
Acting Secretary of the

Commission

Dated at Washington, D.C.,
this 21st day of November 1984.

.
:

L;-
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Cite as 20 NRC 1443 (1984) ALAB 789

UNITED STATES OF AMERICA
.' NUCLEAR REGULATORY COMMISSION

d.
ATOMIC SAFETY AND LICENSING APPEAL BOARD

Administrative Judges:

Christine N. Kohl, Chairman
Gary J. Edles

Dr. Reginald L Gotchy

in the Matter of Docket Nos. 50 352
50-353

PHILADELPHIA ELECTRIC COMPANY
(Limerick Generating Station,

Units 1 and 2) November 5,1984

The Appeal Board denies intervenors' motions that seek a stay of the
issuance of a low-power license for the Limerick facility. Treating the
motions as requests to suspend the low power license authorization (be-
cause the license had already issued by the time the Appeal Board re-
ceived the motions), the Appeal Board finds that the stay criteria have
not been satisfied and that one of the motions is untimely.

RULES OF PRACTICE: STAY OF AGENCY ACTION
(CRITERIA)

In ruling on a stay request, appeal boards are required by the Commis--

- sion's Rules of Practice to consider the same four factors traditionally ap-
plied by courts in deciding similar motions: (1) whether the moving

r party has made a strong showing that it is likely to prevail on the merits;
(2) whether the party will be irreparably injured unless a stay is granted;
(3) whether the granting of a stay would harm other parties; and'(4)
where the public interest lies.10 C.F.R. f 2.788(e).

1443



RULES OF PRACTICE: STAY OF AGENCY ACTION
(CRITERIA)

The second factor contained in 10 C.F.R. ( 2.788(e), irreparable
; harm, is often the most important in determining the need for a stay.

United States Department of Energr (Clinch River Breeder Reactor
Plant), ALAB 721,17 NRC 539,543-44 (1983); Public Service Co. of /n-

j diana (Marble Hill Nuclear Generating Station, Units I and 2),
ALAB-437,6 NRC 630,632 (1977).

OPERATING LICENSE: LOW-POWER LICENSE (EFFECT
ON FULL-POWER LICENSE)

-

The issuance of a low-power license does not begin an " inexorable"
process that threatens the public safety. A full power license will not and
cannot be issued to any utility until it has demonstrated that the plant in
question can be operated safely and in accordance with myriad regulatory
requirements.

OPERATING LICENSE: LOW-POWER LICENSE
(SUSPENSION)

If a safety problem is revealed at any time during low power operation
or as a result of the merits review of a party's appeal of authorization of
that operation, the low power license can be suspended. See, e.g., Pacvic
Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Unit 1), CLI-
81-30,14 NRC 950 (1981).

OPERATING LICENSE PROCEEDINGS: ECONOMIC ISSUES

The Commission's long-held view on economic concerns is that they
are not within the proper scope of issues litigated in NRC licensing pro-
ceedings. A nuclear plant's possible effect on rates, the utility's solvency
and the like are best raised before state economic regulatory agencies.
Public Service Co. of New Hampshire (Seabrook Station, Unit 2),
CLI 84-6,19 NRC 975 (1984).

,

RULES OF PRACTICE: STAY OF AGENCY ACTION
3 (TIMELINESS OF REQUEST)

Under 10 C.F.R. 66 2.788(a) and 2.710, a party is obliged to seek a
stay within 15 days of the service date of a licensing board decision.

1444



RULES OF PRACTICE: STAY OF AGENCY ACTION

A party's motion for stay will be denied where the movant wholly fails
to address the stay criteria of 10 C.F.R. { 2.788(e). See Pubi!r Service Co.
of Indiana (Marble Hill Nuclear Generating Station, Units I and 2),,

* ALAB-493,8 NRC 253,270-71 (1978).

*
APPEARANCES

Robert L. Anthony, Moylan, Pennsylvania, for intervenor Friends of
the Earth.

Robert J. Sugarman, Philadelphia, Pennsylvania, for intervenor Del-
Aware Unlimited, Inc.

Troy B. Conner, Jr., Mark J. Wetterhahn, and Robert M. Rader,
Washington, D.C., for applicant Philadelphia Electric Company.

Benjamin H. Vogler and Ann P. Hodgdon for the Nuclear Regulatory
Commission staff.

MEMORANDUM AND ORDER

in its second partial initial decision in this operating license proceed-
ing, the Licensing Board authorized the issuance of a low-power license
to applicant Philadelphia Electric Company (PECo) LBP-84-31, 20
NRC 446 (1984).8 In two subsequent orders, the Board declined to stay,
and reaffirmed as well, the efTectiveness ofits low power license authori-
zation. Licensing Board Order of September 7,1984 (unpublished);
Licensing Board Memorandum and Order of October 15,1984 (unpub.
lished). In filings dated October 23 and 25,1984, intervenors Friends of
the Earth (FOE) and Del Aware Unlimited, Inc., have asked us to stay,
respectively, LBP-84 31 and the Board's October 15 order.2 Although

;
their precise requests differ, FOE and Del-Aware both seek the same ul-

i

.

I
A 10w power lesense permits fuelloading and low power testing up to rive percent of rated power

2 oE has also appealed LBP-84.ll and a related order, and Del-Amare has appealed the Board's Octo-F
ber 15 order.
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timate relief - a stay of the issuance of a low-power license to PECo.
!Applicant and the NRC staff oppose intervenors' requests.
|On October 26, however - unbeknown to us and before we had re-

ceived either stay request - the NRC's Director of Nuclear Reactor+
-Regulation (NRR) issued a low power license to PECo.2 Thus, in an~~

order issued October 29,1984, we indicated tisat we would treat the two

*.
stay requests as motions to suspend the underlying authorization for the

.

license, and we expedited the time for filing replies. We also noted that
the criteria applicable to deciding stay requests would apply.

As explained below, both FOE and Del-Aware have failed to satisfy .

their burden of demonstrating that PECo's low power license should be |

~
suspended. Accordingly, we deny the motions.

1. In ruling on a stay request, we are required by the Crmmission's
Rules of Practice to consider the same four factors traditbnally applied
by the courts in deciding similar motions:

(1) Whether the moving party has made a strong showing reat it is likely to pre-
vail on the merits;

Q) Whether the party will be irreparably iryured unless a stay is granted; ,

0) Whether the granting of a stay would harm other partret and
(4) Where the public interest hes.

~10 C.F.R. f 2.788(e). Further, in several decisions, we have noted that
the second factor, irreparable harm, is often the most important in
determining the need for; a stay. United States Department of Energy
(Clinch River Breeder Reactor Plant) ALA8-721,17 NRC 539,543-44
(1983); Puble Service Co. ofIndiana (Marble Hill Nuclear Generating '

Station, Units I and 2), ALAB-437,6 NRC 630,632 (1977).
FOE has attempted, albeit briefly, to. satisfy tliese criteria. It argues ,

that (1) the reactor building is not able to withstand overpressures from
postulated external explosions; (2) fuel was brought into the plant in

- violation of NRC regulations, the Atomic Energy Act,'and the National
Environmental Policy Act; and (3) once Limerick begins to operate, an

~ inexorable process will start, which will threaten safety, increase electric -
rates, impair the region's economy, and force FOE's representative -
(Robert L. Anthony) to move from the area. FOE acknowledges that a -
stay will delay' testing at Limerick,' but contends that the safety and-#

economic concerns it has raised must take precedence.
FOE provides no citations to the record or substantive argument in

, support of its view that the reactor building is not able to withstand over-*

3 We do not suggest that the Director acted improperty in issuins the hcenw.
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pressures from external explosions. The Licensing Board addressed this
matter at length during the hearing and in LBP-84-31 and a subsequent
order denying FOE's motion to reopen on this issue. See LBP-84-31,s

supra, 20 NRC at 464-97; Licensing Board Order of October 5,1984 (un-*

published). We have reviewed the Board's decision in this regard and, al-
though we express no view on the merits of FOE's appeal, see no cause.

' to suspend the low-power license on this basis.
As for the assertedly unlawful delivery and transfer of the fuel into

the plant, we ourselves have discussed this matter at length on two car-
lier occasions. See ALAB-765,19 NRC 645 (1984); ALAB 778, 20
NRC 42 (1984). FOE gives us no basis on which we could alter our ear-
lier judgment that the fuel was moved properly and does not present a
safety risk. As FOE has pointed out, this matter (specifically, review of
ALAB-765) is pending before the U.S. Court of Appeals for the Third
Circuit. Anthony v. Philadelphia Electric Co., No. 84-3409 (3d Cir. filed
June 28,1984). The court, however, denied Mr. Anthony's request for
a stay on July 12,1984.

FOE is mistaken in its belief that issuance of a low-power license
begins an " inexorable" process that threatens the public safety. In the
first place, a full-power license will not and cannot be issued to any utili-
ty until it has demonstrated that the plant in question can br: operated
safely and in accordance with myriad regulatory requirements.* Further,
if a safety problem is revealed at any time durirg low-power operation or
as a result of the merits review of the parties' appeals, the low power
license can be suspended. See, e.g., Pacvic Gas and Electric Co. (Diablo
Canyon Nuclear Power Plant, Unit I), CLI 8130,14 NRC 950 (1981).
With respect to the economic concerns noted by FOE in this connec-
tion, they are not within the proper scope ofissues litigated in NRC pro-
ceedings. The Commission has just recently reaffirmed its long held
view that a nuclear plant's possibic effect on rates, the utility's solvenev,
and the like is best raised before state economic regulatory agencies.
Public Service Co. of New Hampshire (Seabrook Station. Unit 2), CLl-
84 6,19 NRC 975 (1984). And, finally, an individual's decision to
move away from the vicinity of a nuclear plant is necessarily a personal

4 one.
FOE has therefore failed to show that it is likely to prevail on the

merits of its appeal and that it will be irreparably harmed unless the low-
' power license is lifted. Nor has it shown that such action is within the

public interest.

4 The Lwenung Board has not yet completed the hearing on issues that must be resobed before a rull.
power lxenw can be issued.
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Even if FOE had succeeded in its burden, however, it.= October 23 re-
quest is untimely under the Commission's rules and could be denied on
that ground as well. FOE has requested a stay of LBP-84-31, which was,

issued August 29. Under 10 C.F.R. jf 2.788(a) and 2.710, FOE was ob-.

liged to seek a stay within 15 days of the service date of that decision -
i.e., by September 13. FOE's motion to reopen, then pending before the.,

Licensing Board, did not stay the elTectiveness of the Board's unequivo-
-

cal low-power license authorization embodied in LBP 84 31. Further,
FOE was sa advised of this in the Licensing Board's Order of September
7, supra. The delayed filing of FOE's appeal, pursuant to our permis-
sion, also did not stay the effect of LBP-84-31 or extend the time for
seeking such a stay. See Appeal Board Order of September 28,1984 (un-
published).

2. In ALAB-785, 20 NRC 848 (1984), we affirmed most of the
Licensing Board's earlier partial initial decision and related orders con-
cerning the supplementary cooling water system (SCWS) for Limerick.
We remanded, in part, however, in order to give Del-Aware the oppor-
tunity to reformulate and to resubmit two ofits SCWS contentions that '

the Board had excluded from consideration. Id. at 866 70, 874-76, 885.
Following the issuance of ALAB-785, PECo asked the Licensing Board
to confirm that, despite the partial remand of SdWS issues, the low-
power license authorized in LBP-84-31 could nonetheless be issued.
After obtaining the parties' comments on this matter, the Licensing
Board agreed with PECo and reaffirmed the effectiveness of the license -
authorization made in LBP 84 31. Licensing Board Order of October 15,
supra. It is that ruling that Del-Aware asks us to stay.

Del-Aware makes no effort to address the four factors in 10 C.F.R.
! 2.788(e) pertinent to our decision. It asserts generally and without cita-_

tion to the record that operation of the Limerick facility "may" be
dependent on operation of the supplementary cooling water system. It -
claims further that supplemental cooling water is necessary for the safe
shutdown of the plant in the event that a tornado were to destroy the
cooling tower. In conclusion, Del-Aware simply states that "la] stay is
necessary and appropriate because of the environmental and safety impli-
cations of the low power testing without the supplemental cooling water4

system, as set forth in Intervenor's Answer to Applicant's hfotion
(dated October 10, 1984)."5

-

5 The other pleadi..g .o ensch Del.Amare refers, wrthout even any particular page citauons. is as general.
ized in its arguments as ss the motion before us here.

PECo argues that Del-Aware tacks standing to make the arguments put torth in its pension for stay
and that we lack junsdiction to rule on them. We need not decide either question, inasmuch as me rind

(Commar:#
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The Licer sing Board earlier explained to Del Aware that the SCWS is
not needed even for full-power operation during certain times of the
year (e.g., the fall through spring months) and that it is not needed at all
for safe shutdown of the plant. A fortiori, the SCWS is not necessary for

.' low power operation. See Licensing Board Memorandum and Order of
August 24,1984 (unpublished), at 23-25. See also LBP-84-31, supra. 20
NRC at 492; Letter from V.S. Boyer to A. Schwencer (Oct. 19, 1984),'

;- attached to Applicant's Opposition to Motions for Stay (Nov. 2,1984).
Having wholly failed to show any error in the Board's reasoning, Del-
Aware has not persuaded us that a suspension of the low-power license
is warranted. Del-Aware's motion is therefore denied. See Public Service
Co. ofIndiana (Marble Hill Nu lear Generating Station, Units I and 2),.
ALAB-493,8 NRC 253,270-71 1978).

FOE's motion for a stay of LBP-84-31 and Del Aware's petition for a
stay of the Licensing Board's October 15, 1984, order, treated as re-
quests to suspend the underlying low power license authorization, are
denied.

It is so ORDERED.

FOR THE APPEAL BOARD

Barbara A.Tompkins,

Secretary to the
Appeal Board

4

* no bass to grant Del-Aware's stay request. PECo remains rree to raise these issues again in response to
Del-Aware's brier on appeal. We note, however our prehminary view that Del-Aware's arguments -
though vague and generahzed - thus rar clearly relate to the sCWs that it challenged below, we ad-
dressed in ALAB-785. and the Licenung Board considered again in its appealable october 15 order in re.

. sponse to PECo's own motion.
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Cite as 20 NRC 1450 (1984) ALAB-790

UNITED STATES OF AMERICA
NUOLEAR REGULATORY COMMISSION

.~

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Administrative Judges:

Alan S. Rosenthal, Chairman
Gary J. Edles

Dr. Reginald L Gotchy

in the Matter of Docket Nos. 50 338 OLA-2
50 339 OLA 2

VIRGINIA ELECTRIC AND
POWER COMPANY

(North Anna Power Station,
Units 1 and 2) November 20,1984

Determining that, in the particular circumstances of the case, the ap-
pellant had sustained no present or potential injury by the Licensing
Board's denial of its intervention petition, the Appeal Board dismisses
its appeal from that denial.

NEPA: ENVIRONMENTAL IMPACT STATEMENT (NEED)

Section 102(2)(C) of the National Environmental Policy Act of 1969,
42 U.S.C. 4332(2)(C), requires a federal agency to prepare an environ-
mental impact statement (EIS) in every recommendation or report on
proposals for legislation or other major federal actions significantly af.,

fecting the quality of the human environment. If, however, after an mi-
tial environmental assessment, the agency determines that no significant
impact will result from a proposed action, without additional analysis it,

may publish a statement indicating that such is the case.
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RULES OF PRACTICE: STANDING TO APPEAL

It is well-settled that in Commission practice as in judicial proceed-
ings, only a party aggrieved may appeal. Pacepc Gas and Electric Co.
(Diablo Canyon Nuclear Power Plant, Units 1 & 2), ALAB-644,13s

'

NRC 903,914 (1981), and cases there cited.

APPEARANCES

James B. Dougherty, Washington, D.C., for Concerned Citizens of
Louisa County.

Michael W. Maupin, Patricia M. Schwarzschild and Marcia R. Gel-
man, Richmond, Virginia, for the Virginia Electric and Power
Company.

Henry J. McGurren for the Nuclear Regulatory Commission staff.

MEMORANDUM AND ORDER

Concerned Citizens of Louisa County ('CCLC) has appealed under 10
C.F.R. 2.714a from a portion of the Licensing Board's October 15,1984
memorandum arid order entered in two related proceedings involving
proposed amendments to the operating licenses for the North Anna
nuclear facility. In that order, the Board admitted CCLC as a party to
one of those proceedings but denied it intervenor status in the other.
Before us, CCLC urges that it was entitled to intervene in both. It ap-
pearing, however, that CCLC has sustained no present or potential
injury in fact as a consequence of the challenged action below, we dis-
miss the appeal.'

I.
.

The two license amendments in question are desired by the applicant
Virginia Electric and Power Company (VEPCO) to ame!; orate a severe

s

I We accordmsty da .ot rexh the ments of either CCLC's attack upon the October 15 order or the
insistence of the appin; ant and the NRC stafr that the order should be affirmed.
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spent fuel storage problem at its Surry nuclear facility located near New-
port News, Virginia. The first of the amendments, referred to as
"OLA 1," would permit the receipt and storage of 500 Surry spent fuely
assemblies at VEPCO's North Anna nuclear facility, located in Louisa-

County, Virginia, approximately 100 miles from Surry. The second
amendment, referred to as "OLA-2," would permit the expansion of-

,

the capacity of the North Anna spent fuel pool to enable it to accommo-''

date the received Surry assemblies.2
insofar as here relevant, CCLC sought intervention in the OLA 1 and

,

OLA-2 proceedings on the strength ofidentical contentions:

The proposed hcense amendment constitutes a major federal action significantly af-
fecting the human environment, and thus may not be granted prior to the prepara-
tion of an environmentalimpact statement [;]

Neither VEPCO not the NRC ls]taff.has adequately considered the alternati$e of
constructing a dry cask storage facility at the Surry station (; and]

The Environmental Assessn ent prepared by the NRC lsltaffis inadequate in [thatl
. it does not evaluate the risks of accidents (including sabotage) involving Surry.

North Anna shipmentsl.1. . the consequences of (suchl credible accidents . .1,
and) the alternative of constructing a dry cask storage facility at the Surry station.3

Further, in large measure, the bases assigned in each proceeding for the
contentions were the same. According to CCLC, the packing and trans-
portation of the Surry assemblies will entail substantial safety and envi-
ronmental risks.* For this reason, CCLC maintained, the NRC staff was

< . required by the National Environmental Policy Act of 19695 to prepare a
full environmental impact statement in which, among other things, it
considered the alternative of constructing a dry cask storage facility at

L Surry.*

,

L 2 This esponsion would be accomphshed by replacing the high<tensiy fuel racks curremty installed in

[ the North Anna pool wnh neutron absorber ruel racks. The change would increase storage capecuy of
the spent fuel pool from 966 to 1737 fuel assembhes. Environmental Assessment. attached to Jufy 3,
1934 letter from D. Hassel to Licensing Board, at 2.

y
3 Attachment to letter from J Dougherty to Licensing Board Ouly 30.19841 (hereafter Contemions)

at 1. 3. 4. 6. 7,8.,

4 /d at 1. 6.
8 42 U.s C. 4J21. section 10212)(C) of that Act,42 U.s C. 4332t2)(C). requires a federal agency to

prepare an environmemal 6mpact statement iElsi "in every recommendation or report on proposals for
legislation or other mapr Federal actions significantly affccung the evahty of the human environment."

* A futt Els, however, is not always necessary. If, after an inmal environmemal assessment, the agency
determines that no sigmficant impact will result from a proposed action, without additional analysis it
may pubhsh a statement indicating that such is the case. This is what occurred in this instance. The
NRC stafr performed a single environmental assessment that considered both proposed license amend-

! ments and concluded that a complete Els was unnecessary because neither amendment would have a
e6smficant enuronmemat impact.
* Comennons at 3. 4 5,7 9.
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With regard to the North Anna spent fuel pool, CCLC did not contend
that the proposed modification would pose safety risks; nor did it identify
any significant environmental impact that conceivably might flow from
the mod:lication. CCLC did assert, however, that the two sought amend-
ments were so closely related that they could not be separated for pur-

7 . poses of environmental analysis.'
:In its October 15 crder, the Licensing Board concluded that the con-

tentions and assigned bases were sufficient to allow CCLC's intervention
/ in the OLA-1 proceeding concerned with the receipt and storage at

North Anna of the Surry spent fuel. It reached, however, the diametri-
cally opposite result with respect to the OLA-2 proceeding. As the Board
saw it, the bases assigned for the contentions were inadequate to allow '

CCLC to be heard with regard to the proposed modification of the
North Anna spent fuel pool. Thus, CCLC's petition to intervene in the
OLA 2 proceeding was denied and, there being no other petitioners for
intervention, the proceeding was dismissed.8

II.

It is well-settled that, "lijn Commission practice as in judicial proceed-
ings, only a party aggrieved may appeal."' In the unique circumstances
of this proceeding, we are satisfied that CCLC cannot be deemed ag-
grieved by the rejection of its endeavor to intervene in the OLA-2 pro-
ceeding. Our conclusion in this regard rests upon the following factors:

1. As we have seen, none of the three contentions that CCLC ad-
vanced in the OLA-2 proceeding is founded upon a particularized claim
that the modification of the North Anna spent fuel pool might pose a
health and safety risk to CCLC members or have a significant environ-
mental impact. Rather, it is clear from the bases assigned for the conten-
tions that CCLC's entire focus is upon the risks assertedly associated
with the packing and transportation of the Surry spent fuel assemblies.
Having been admitted (on the footing of the very same three conten-
tions) to the OLA 1 proceeding which is specifically addressed to the re-
ceipt and storage of the assemblies at North Anna, CCLC will have a
full opportunity to litigate those concerns before any of the assemblies
might be racked and transported.

,,

Iid. at b.,

8 Memorandum and order of october i$.1984, supre. at 9.
'#ber/ir Gas amiDerrie Co. IDiablo Canyon Nuclear Power Plant. Umts i A 27. 4L A8444.13 NRC

903. 914 (1981). and cases there cited.
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4

2. Consequently, the only practical effect of the challenged action
below is that the modification of the North Anna spent fuel pool might
take place before the Licensing Board determines whether the receipt
and storage of the Surry assemblies at North Anna should be author-

2- ized. Because, however, CCLC at least implicitly acknowledges that it
would not have significant safety or environmental implications, the un-
dertaking of the modification at this time perforce could occasion no

I harm to the organization or its members.
3. Finally, the OL A-2 authorization cannot affect to any extent

either (a) CCLC's right to participate in the OLA-1 proceeding on the
matters of concern to it; or (b) the outcome of that proceeding. As a
matter of both fact and law, a modification of the North Anna spent fuel
pool can and will have no bearing upon whether, over CCLC's objec-
tions, VEPCO is given the green light to transport the Surry assemblies
for receipt and storage at North Anna. To th: contrary, the fate of the
OLA-1 application necessarily will hinge entirely upon the results of the
independent safety and environmental appraisal of the receipt and stor-
age proposal.88

For the foregoing reasons, CCLC's appeal from the Licensing Board's
October 15,1984 memorandum and order is disnrissed."

It is so ORDERED, |

FOR THE APPEAL BOARD
<

C. Jean Shoemaker
Secretary to the

Appeal Board

a

18sre thee /bwe Co. (Transportation of spent Fuel from ocnnee Nuclear stanon for siorage ai
McGuire Nuclear stationi. ALAB451.14 NitC 307,31).13 (19018. In thes connesten. et m.siteri not

i
that CCLC maintams ihai che environmental errects or the two propouls should be summed * te e .

|8
added togetherf. For, to repeat. CCLC pointed to no impact n(ihe spent fuel pnot nunlirwauon that '

might be added to the asserted enuronmental impact or the receipt and storage propnut
il This action moots CCLC's request for a stay prmtrme ene of the Licen ng Board's dismisul of the
oLA.2 proceeding and resultans authornation of the issuince or the pool modeGeation twense amend.
ment.

1454



._ .- - _. . . - - _ - _ _ - _ . _- - -. - . . _.

I

!

!

!,
.

1
<

.
1

.

~

Atomic Safety!
,

and Licensing|
'

i

Boards issuances
:
!

!
!

ATOMIC SAFETY AND LICENSING BOARD PANEL
i

,

;

B. Paul Cotter, * Chairman,

;; Robert M. Lazo, 'Vice Chairman (Executive)
Frederick J. Shon, 'Vice Chairman (Technical)

.

!
>

, Members
,

1

< Dr. George C. Anderson Andrew C. Goodhope Dr. Emmoth A. Luebke'
!

t

Chartes Bechhoefer* Herbert Grossman* Dr. Kennth A. McColiom
Peter B. Bloch' Dr. Cadet H. Hand. Jr. Morton B. Margulies*
Lawrence Brenner* Jerry Harbour * Gary L Milhollin
Glenn O. Bright' Dr. David L. Hetrick Marshall E. Miller * .

Dr. A. Dixon Callihan Emest E. Hill Dr. Peter A. Moms'
James H. Carpenter * Dr. Frank F. Hooper Dr. Oscar H. Paris'
Hugh K. Clark Helen F. Hoyt' Dr. Paul W. Purdom4

! Dr. Richard F. Cole * Elizabeth 8. Johnson Dr. David R. Schink
| Dr. Frederick R. Cowan Dr. Weiter H. Jordan Non W. Smith *
' Dr. Michael A. Duggan James L. Kelley' Dr. Martin J. Steindler

Dr. George A. Ferguson Jerry R. Kline' Dr. Quentin J. Stober
Dr. Harry Foreman Dr. Jame. C. Lamb 111 Seymour Wenner
Richard F. Foster James A. Laurenson* John F. Wolf
John H Frye 111' Gustavo A. Linenberger* Sheldon J. Wolfe*
James P. Gleason Dr. Unda W. Uttle

s

.
i

i

* Permanent panel members

,

I

. - . . . . . . - - . . _ , , , - . , .,,wn,_ ,_n_- __n., ,,.n,- _ _ - -



!

Cite : 20 NRC 1455 (1984) L8P 84-48

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION*

.

ATOMIC SAFETY AND LICENSING BOARD

.'
Before Administrative Judges:

Peter 8. Bloch, Chairman
Herbert Grossman, Esq.

Dr. Walter H. Jordan

in the Matter of Docket Nos. 50 445 OL 2
50-446 OL 2

(ASLBP No. 79 430 06A-OL)

TEXAS UTILITIES ELECTRIC
COMPANY, et al.

(Comanche Peak Steam Electric
Station, Units 1 and 2) November 2,1984

The Licensing Board vacates its order of September 17,1984 (LBP.
84-36,20 NRC 928).

MEMORANDUM
(Request for Staff Analysis)

Pursuant to the suggestion of the OfTice of Investigation (01) in its
* memorandum of October 25, 1984, we vacate our September 17,1984

Order (LBP-84-36,20 NRC 928) concerning 01 documents. We also re.
quest the Staff to inform the Board about an appropriate deadline within

* which the Staff will advise the Board of its view whether all or part of
the nineteen reports at issue (as well as other in-process 01 investiga-
tions) are potentially relevant and material to the licensing proceeding,

1455
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including issues of intimidation and of management commitment to
~

quality. We would appreciate the Staff taking special pains to explain, ob-
jectively and in as much detail as possible without violating confidences

.' or rights to personal privacy, the possible relevance of all or part of the
deleted materiais.

~

ORDER~

It is so ORDERED.

FOR THE ATOMICSAFETY AND
LICENSING BOARD

Peter B. Bloch, Chair nan
ADMINISTRATIVE JUDGE

Bethesda, Maryland

.

@

+

f

1456



Cito as 20 NRC 145T (1984) L8P.84 49

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

*

ATOMIC SAFETY AND LICENSING BOARD
.

Before Administrative Judges:
,
,

Morton B. Margulies, Chairman
Gustave A. Linenberger, Jr.

Dr. Oscar H. Paris

in the Matter of Docket Nos. 50 424 0L
50 425 0L

(ASLBP No. 84 499 01 OL)

GEORGIA PCWER COMPANY, et al.
(Vogtle Electric Generating

Plant, Units 1 and 2) November 5,1984

In this Memorandum and Order, the Licensing Board rules on interve-*

nors' objections to its Memorandum and Order deciding the admissibility
ofIntervenors' contentions. LBP.84 35,20 NRC 887 (1984).

The Licer. sing Board further rules that Intervenors' request for an in-
vestigation into Applicants' practices provides no basis for broadening
an existing contention relating to Applicants' quality assurance program.

MEMORANDUM AND ORDER
(Ruling on Interrenors' Objections to Order of September 5,1984,

sad Other Matters).

On September 5,1984, we issued a Memorandum and Order, in the
captioned proceeding ruling on the admissibility of proposed contentions*

of Intervenors Campaign for a Prosperous Georgia and Georgians
Against Nuclear Energy. LBP-84 35, 20 NRC 887 (1984). Intervenors
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timely filed objections on September 27,1984, to the Board's rulings on

Contentions 10.2 and 11. Pursuant to our recommendation Intervenors
had consolidated their efforts and are acting jointly. We consider their
contentions consolidt.ted and movants as joint intervenors, hereinafterg

*

to be referred to as CPG /G ANE.
Applicants, Georgia Power Company and the other owners, in accord.

ance with our order, filed a reply to intervenors' objections on October.
~

12, 1984, and Nuclear Regulatory Commission Staff (Staff) did so on
October 22,1984.

In our Memorandum and Order of September 5,1984, we asked the
parties to confer for the purpose of rewording Contention 8, which re.
lates to quality assurance. They were unable to agree and instead filed
statements of position. This subject will be treated in this Memorandum
and Order along with that above and a schedule will be set forth for sub-
mitting contentions on emergency planning for Plant Vogtle. ,

CONTENTION 10.2

Intervenors had asserted for their subcontention that synergistic ef-
fects in environmental qualification of equipment had not been consid-
ered by Applicants. We found Applicants had addressed synergistic ef-
fects on cable and that Intervenors had not identified any equipment or
components which they believed to be susceptible to synergisms, and to
which a contention would be directed. The subcontention was found to
lack a specific basis and its admissibility was denied.

The September 27,1984 objection to our ruling was in the nature of a
petition for reconsideratici . It offered nothing in support of their posi-
tion that had not been pre viously submitted and considered. They con-
tinue not to identify any et.uipment or components that are alleged to be
subject to environmental qualification requirements and for which syner-
gism has a significant effect on equipment performance. Intervenors
have not presented us with any valid grounds that would warrant the
reconsideration of our prior ruling. The subcontention remains without
basis and we reaffirm our prior ruling.

,

CONTENTION 11

Intervenors asserted in the proposed contention that Applicants failed
.

to consider defects in the Vogtle steam generator system that constitute
an undue risk to health and safety. In support, CPG /GANE cited an
NRC summary of Unresolved Safety issues (August 20,1982) that
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stated that the steam generator tubes, of a manufacturer that was to
supply those for Plant Vogtle, had shown degradation from several
causes. ,

To overcome some of the causes, the Vogtle FSAR recited SpeciGc
; - measures which are to be taken to protect against water hammer elTects

and corrosion effects that include denting and stress corrosion cracking
in the steam generator tubes. Intervencrs failed to indicate in what
specific manner any of these corrective measures, adopted by Applicants

-
,

to overcome the possible deficiencies, are inadequate. Cited unresolved'

safety issues, consisting of bubble collapse or vibration-induced fatigue
cracking mechanisms for tube degradation that could contribute to acci.
dents associated with tube failure occasioned by these mechanisms were
not addressed by Applicants in the FSAR.

Absent the submittal of basis by Intervenors to support a claim that
deficiencies will exist in the Vogtle steam generator system arising from
water hammer eiTects or corrosion efTects, we narrowed the scope of
Contention 11 to address only bubble collapse and vibration induced
fatigue cracking mechanisms for tube degradation.

Intervenors' objection to the Board's ruling is nothing more than a
repetition of their original assertions made in support of the csntention, ;

,,

which we found wanting. They provide no grounds for the Board to
reconsider its prior ruling, which is affirmed.

,

CONTENTION 8

In our Memorandum and Order of September 5,1984, we determined
that further inquiry wa.: justified to determine whether Applicants have -
formulated and implemented an adequate quality assurance program for
the facility. At that time CPG and GANE were individually participating |
in the proceeding. We found grounds to admit a contention of CPG '
(CPG Contention 8) whose interest was in the area of welds; and of ,

GANE (GANE Contention 8), the scope of which extended to matters
in addition to welds. We instructed the parties to confer about the lan-
guage of the contentions with the objective of rewording them in a
manner that would permit more focused litigation on the issue. CPG

.. and GANE were asked to consider consolidating the two contentions.
The parties reported back to the Board that their efforts have been un-

successful. CPG /GANE on October 10,1984, submitted a revised con-
tention on quality assurance covering " proper welding, placement of. .

i
concrete, the use of properly trained personnel, inspection / testing, mate-
rial preservation, procurement, and adequate and complete corrective
action in response to violations." Applicants proposed that the scope of,

,
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the contention be limited to welding of both the reactor coolant and con-
tainment systems. Staff asserted that the CPG /G ANE revised contention
was overly broad and lacked specificity. Its position was that the CPG
contention involving welds, that had been initially submitted, was close
to admissibility.

,
-' Our review of the bases previously submitted by CPG and GANE to

support the contentions on quality assurance, in the area of welds,

' '
found them to be sufficient to raise the issue in a broad context extend-
ing to such matters as inspection and the adequacy of radiographs made-

of the welds. Additional bases exist for a contention focusing on im-
properly documenting the placement of concrete, the inadequate testing
of concrete and falsification of concrete quality test records. Sullicient
grounds were provided for inquiry into the procurement practices of the

- Applicants insofar as they may result in the acquisition of substandard
materials and into whether corrective action by Applicants is timely ac.
complished. Another area warranting development in the quality assur-
ance program is whether Applicants' procedures for the protection of
equipment are followed.

Intervenors have provided the grounds for a litigable contention in
the specified areas, as to the adequacy of Applicants' quality assurance

,

program for safely operating the subject facility.
CPG /GANE in their October 10,1984 submittal, seek amendment of

the bases for Contention 8 in the area of Applicants' procurement prac-
tices predicated upon two newspaper articles, of late August and early
September 1984. The articles raised the possibility of costs having been
increased for the Vogtle facility because of favoritism in the bidding
process having been extended to a supplier of the Applicants, through
the unauthorized release of bid information. Georgia Power Company
discharged seven employees because of the practice. Intervenors request
that an investigation be pursued to ascertain if the alleged favoritism ex-
tended to the quality of materials and to ascertain why the quality assur. -
ance program did not uncover the program deficiency long ago.

Applicants object to the amendment because Intervenors do not
~

.

allege any connection between the procurement irregularities and Appli-
cants' quality assurance program. They' claim no link is established be-

- tween the irregularities and.the need for an investigation. The owners -
contend that the request to amend the bases for Contention 8 is inex--

.

cusably late and untimely. Furthermore, in an affidavit submitted by the .

L, Vice-President and Project General Manager of the Vogtle Project, it .
was stated that Georgia Power Company conducted an investigation-

which . disclosed ' that the - bidding practices primarily involved the
purchase from one vendor of expendable supplies, which were not part

-!

1
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of the power plant structure and systems and not related to the quality
of the plant. It was further recited that there was a minimal amount of
safety related work and material provided by the vendor, which audits
and reviews by Georgia Power Company disclosed conformed to quality

,

- standards. AfTiant reported that Georgia Power Company had also deter-
mined that adequate controls existed and were app *ied at Plant Vogtle to
ensure that the subject vendor met the requirements of the engineering

-' requisitions and purchase orders.
In a response of October 22, 1984, Staff believes that Intervenors'

requested amendment of the bases of Contention 8 "is a step in the di-
rection of providing a basis for a properly focused contention on whe;her
the recent Gring of seven of Applicants' workers and alleged favoritism
to equipment suppliers extends to or affects the quality of the materials
purchased from the suppliers in question or other suppliers." Staff sug-
gests that the Board grant the parties additional time within which to at-
tempt to agree on the wording of a Contention 8 limited to the recent
allegations reported in the press.

The Board Gnds no grounds to permit the amendment of the bases un-
derlying Contention 8, as sought by CPG /G ANE. The newspaper articles
on which the request is predicated do not in any way relate the reported
procurement irregularities to any safety inadequacies at Plant Vogtle. A
concern expressed in the articles was how the practices affected the costs
of the plant and their being passed on to ratepayers. The purpose of the
Commission's requirement for a quality assurance program is to assure
the safe operation of the plant and is not imposed to promote cost effec-
tiveness. Intervenors recognized the absence of an established nexis be-
tween the procurement irregularities and plant safety. At this stage what
they seek is an investigation to determine if any exists. In that Applicants
reported the findings of their investigation after Intervenors' request
was made, it is unknown whether CPG /GANE now consider that further
inquiry is unnecessary.

The request for an investigation does not provide the basis for
broadening a litigable contention dealing with the merits of an existing
quality assurance program. It would be premature to base a contention
on matters that are wholly in the realm of speculation and may be non-

- existent. For that reason we deny the request to amend the bases of the
contention, as requested.

Evidently Staff believes an investigation might establish a link between
Applicants' procurement practices and the effectiveness of their quality-

assurance program. The action we have taken here should not in any
way be construed as dissuading Staff from making an inquiry into this
area. Licensing of the plant is dependent on Applicants' ability to operate
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the plant safely. We should be advised of the results of any inquiry Staff
makes and informed if action is required by the Board.

Based upon our findings in the Memorandum and Order of September
5,1984, and the above, we restate the consolidated CPG /GANE Con-
tention 8 as follows:

.}

Apphcants have not and will not implement a quahiy assurance program for Plant
Vogtle for melding, for properly documenting the placement of concrete, for ade.
quately testmg concrete. for the preparaisori of correct concrete quality test records.~,

for procuring material and equipinent that meet apphcable standards. for protectmg
equipment and for taking corrective action as required. so as to adequately provide
for the safe functioning of digerse structures. systems and components, as required
by 10 CF.R. Part 50. Appendet B, such that reasonable assurance exists that opsra.
tion of the facihty will not endanger the pubhc health and safety.

CONTENTIONS ON EMERGENCY PLANNING

In the September 5,1984 Memorandum and Order, Intervenors were
authorized to submit revised contentions on emergency planning, within
30 days of Applicants' issuance of the emergency plans. It was expected
Applicants would do so about October I,1984. Applicants now expect to
file onsite emergency plans in December 1984. Official State and county
emergency plans are expected to be filed in May 1985 but a draft is ex-
pected to be made available beford then. The parties have agreed and we
concur that any CPG /GANE contentions relating to onsite emergency
plans and the arrangements which Applicants have made with the
Department of Energy Savannah River Project, concerning the latter's
respons within the Savannah River site to an emergency at Vogtle,
shall be filed within 30 days after each of the respective filings are made
with the parties. Contentions related to the State and county emergency
plans shall be due within 30 days of the time of their filing with the par-
ties, or if draft plans are provided, within 30 days after furnishing of the
draft.

Order

~ Based upon all of the foregoing, it is hereby Ordeted:-

1. Intervenors' objections to the Bo&rd's Ruhngs on Contentions
10.2 and 11, in the Memorandum and Order of September 5,1984, are -
overruled.

*

2. Intervenors' Contention 8 is restated and admitted as set forth
above. The request to amend the bases of Contention 8 is denied.
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3. The time for filing revised contentions on emergency planning is
as set forth above.

THE ATOMIC SAFETY AND
.s LICENSING BOARD

-* Morton B. Margulies, Chairman
ADMINISTR ATIVE LAW JUDGE

Gustave A. Linenberger, Jr.
ADMINISTRATIVE JUDGE

Dr. Oscar H. Paris
ADMINISTRATIVE JUDGE

Dated at Bethesda, Maryland,
this 5th day of November 1984.

L
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Cite as 20 NRC 1464 (1984) LBP 84 50

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

.
*

ATOMIC SAFETY AND LICENSING BOARD

e Before Administrative Judges:

Peter B. Bloch, Chairman
Herbert Grossman, Esq.

Dr. Walter H. Jordan

in the Matter of Docket Nos. 50 445 OL-2
50 446 OL-2

(ASLBP No. 79-430-06A-OL)

TEXAS UTILITIES ELECTRIC
COMPANY, et af.

(Comanche Peak Steam Electric
Station, Units 1 and 2) November 16,1984

The. Licensing Board refuses to honor a grant of privilege for snme
documents created by Joseph J. Lipinsky and said to be covered by attor-
ney-client pri >ilege. The Board finds that Applicants' lawyer could not
properly represect Mr. Lipinsky, who had previously taken a position ad-
verse to Applicanu' and who therefore had an irreconcilable conflict of
interest. In addition the Board honors a limited claim of privilege for
documents for whic! attorney work product privilege was claimed but
denies the privilege ir 'ther documents for which the Board found an
overriding interest in obtaining the documents because of their impor-
tance in the proceedin;;.

-

e
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RULES OF PRACTICE: EVIDENCE (ATTORNEY-CLIENT
PRIVILEGE)

Documents are not privileged pursuant to an attorney-client privilege
I if they were generated in the course of an attorney-clicat relationship

that appeared to exist but could not exist because of an irreconcilable
conflict-of-interest. An attorney-client relationship cannot be u:>ed to

~ draw down a mask of secrecy over an attorney's relationship with an in-
dividual whose position was adverse to the position of another client
whom the attorney continues to represent.

RULES OF PRACTICE: EVIDENCE (WORK PRODUCT
PRIVILEGE)

A claim of work product privilege may be overridden with respect to
documents for which there is an important evidentiary need.

MEMORANDUM
(Lipinsky Privileges)

I. INTRODUCTION

The "O.B. Cannon issue" arose in this case because of an internal
O.B. Cannon memorandum (Lipinsky Memorandum) that mysteriously
" leaked" and became public knowledge. That memorandum was pre-
pared by Mr. Joseph J. Lipinsky, who was O.B. Cannon's quality assur-
ance manager. The information contained in the memorandum was col-
lected by Mr. Lipinsky in fulfillment of O.B. Cannon's contractual com-
mitment to review Comanche Peak's painting program as a consultant
to Applicants' management.

Among the more damaging conclusions stated in the Lipinsky Memo-
randum are:

preliminary assessment that Comanche Peak has problems in the areas of material.-

storage, workmanship (quality of work and painter qualification and indoctrination).
not satisfying ANSI requirements and possibly coating integrity.

...

to some extent a parallel can be drawn with Comanche Peak and Zimmer.*

Comanche Peak is doing inspections to the degree that they . . are comrottable or
will tolerate.

...
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. often the writer felt that BAR wanted to buy the "right" answer. This is substantiat.
ed to some extent by the fact that they dui not try to utilize the espertise and/or ex.
perience of the writer with regard to Quality Assurance / Quality Control, and the -
attitude of the B&R management (specially Quality Assurance).

'g Subsequent to this "len," Mr. Lipinsky met with Applicants' person-
net and lawyers. For a substantial portion of this time, Mr. Lipinsky ap-
pears to have. continued to assert the validity of his conclusions.

' However, when he appeared for' a sworn statement before a Nuclear.
'

Regulatory Commission (NRC) investigator, he was represented person-
ally by a lawyer who also represents Applicants. In that interview and
subsequently, Mr. Lipinsky testified that his preliminary conclusions
were hastily drawn and do not raise serious problems.'

The Board is concerned about whether. Mr. Lipinsky's preliminary
conclusions may be correct and about the process through which Mr. Li-
pinsky appears to have changed his mind.

Accordingly, on October 4,1984, the Atomic Safety and Licensing
Board in the harassment / intimidation portion of the operating license
proceeding issued subpoenas duces tecum to O.B. Cannon executive per .
sonnel Robert B. Roth, John J. Norris, and Joseph J. Lipinsky. The

.

Board's subpoenas requested the production of

All records, including notes or recordings, in the possession or control of O.B.
Cannon or its agents and relating directly or indirectly to: (1) work planned, dis-
cussed or conducted by O.B. Cannon for Texas Utilities Electric Company or its suc.
cessors and their agents (Comanche Peak) during or after 1983. (2) the purpose or.

process of planning for the "Lipinsky Memo Meeting of November 10-11, 1983,"
and (3) the contractual or informal relationship between O.B. Cannon and
Comanche Peak, including payments between them.

Attached to the subpoenas was a memorandum issued by.the-Board
.

providing an explanation of the Board's request and defining the breadth
of documents the Board determined was encompassed by each subpoena.

~

The schedule of documents attached to the subpoena to the witnesses should be
broadly interpreted in light of the purposes for which we are seeking testimony. For
example, records relating to meetings prior to November 11 in which the witnesses
discussed the Lipinsky report or its basis should be included in (2) of the schedule.
Notes or recordings made at such prior meetings or memoranda or letters discussing

. - those meetings are relevant. Similarly, any records that shed light on the termina-'~

tion or suspension of work under Applicants' purchase order are clearly relevant.
Nothing - this paragraph should be interpreted to limit the scope of the attached

..

: schedule..
F

Memorandum'(Tes'timony of 0.B. Cannon Witnesses) at 2. October 4
1984.
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Counsel for O.B. Cannon submitted several documents in response to
the Board's request but withheld one memorandum and 3 days of calen-
dar diary notes, all prepared by Mr. Lipinsky. (Brief in Support of Lipin-
sky Privilege, November 5,1984). Applicants informed the Board that
they reviewed the O.B. Cannon files and cited fifteen documents for,

''

which they asserted attorney-client privilege or work product privilege.
(Letter, McNeil Watkins, II, to Atomic Safety and Licensing Board
(ASLB), October 18, 1984; Applicants' Motion to Supplement State-'
ment as to Privileged Trial Preparation Materials, October 19,1984.) In-
tervenor CASE submitted a Briefin Opposition to Applicants' nondisclo-
sure of the materials designdted by the Applicants as privileged. CASE
alleged that those documents ot produced bear heavily on the question
of whether Mr. Lipinsky was pressured, coerced or influenced into re-
canting and changing the co lusions that he originally reached about
coatings and related quality control at Comanche Peak." CASE Brief in
Opposition to Applicants Request for Nondisclosure of Relevant Lipin-
sky Documents, October 26,1984.

We accept CASE's above statement of the issue. We find a reasonable
nexus between it and Applicants' management's character, an issue
which has arisen in the course of litigation in this part of the case. See
Houston Lighting and Power Co. (South Texas Project, Units I and 2),
LBP-84-13,19 NRC 659 (1984).

In ruling on the motion for production now before the Board, we
must determine (1) whether the privileges asserted are properly
claimed, and (2).if the material is privileged, whether there is an over-
riding necessity for production to overcome the traditional policy consid-
erations in favor of withholding privileged documents.

II. ATTORNEY-CLIENT PRIVILEGE

We begin with a discussion of the attorney client privilege claimed by
Mr. Lipinsky. The substance of Mr. Lipinsky's assertion is that attorneys
with the firm actively representing Applicants (Texas Utilities Electric
Company) in the licensing proceeding also represented Mr. Lipinsky in
his capacity as a consultant to Applicants, and as his personal counsel
during a deposition conducted by the NRC on January 4,1984.*~

Based on a letter dated November 14, 1984, from counsel for O.B.
Cannon to CASE Attorney Anthony Roisman and on a confirming entry
in his diary, Mr. Lipinsky allegedly formally requested the legal repre-'

sentation of Mr. Reynolds and his firm on November 29,1983. From
the facts presently before the Board we cannot determine whether Mr.
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Lipinsky 'was represented by Applicants' counsel as of November 29
1983.

: Before delving into the facts of whether and when an attorney-client
relationship existed, the Board expresses serious concern over this
matter because it appears that the Code of Ethics section on Conflict of

3- Interest and Imper.nissible Representation may have been transgressed.
- Rule 1.7(b)(1) states:

#; (b) A lawyer shan not represent a client if the representation of that client may
be materially limited by the lawyer's responsibihties to another client or to a third
person, or by the lawyer's own interests unless:

(1) the lawyer reasonably believes the representation will not be adversely
affected;

We believe, given the content of the Lipinsky report (as discussed in-
fra), that it would not be reasonable for attorneys for Applicants to be-
lieve they could properly represent Mr. Lipinsky. His interest as a non-
party deponent (which he amply illustrated in his diary notes) was solely
to prevent his being forced into making fraudulent statements (potential-
ly actionable against him) favorable to Applicants' coatings program in
order to protect his position with O.B. Cannon. This interest was not
compatible with the primary interest of Applicants in having Mr. Lipin-
sky assist Applicants in discounting the importance of the Lipinsky
Memorandum.

Prior to_ the time he allegedly engaged counsel, Mr. Lipinsky had.

- argued that an audit would be required to settle his uncertainties. He
had learned at a meeting with Applicants on November 10 and 11,1983,
that they did not share his view. This apparent divergence of opinion
meant that Mr. Lipinsky required legal advice about whether to maintain

. .his original views and risk possible busine'ss or legal consequences or-
whether to rect ider his position. This latter course also had its perils
because Mr. Lipinsky needed to consider in detail whether he could le-
gitimately testify under oath that information he had collected and con.
clusions he had drawn were not validc

Although the letter from O.B. Cannon's counsel states Mr. Iipinsky
was advised of the potential conflict of interest but that he voluntarily
consented to the representation, we see representation by Applicants' at-

g torneys as impermissible.
We are persuaded by two comments contained in the Model Rules of '

Professional Conduct,' adopted by the American Bar Association on 1-

' ' , August 2,1983. The comments are contained under Rule 1.7, the gener.
al rule pertaining to conflict of interest. These comments compel the-

~

conclusion that it was impermissible for Applicants' law firm to have -
:

j ''.
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. agreed to accept Mr. Lipinsky as a client. The first statement references
loyalty to a client:

Loyalty to a client is impaired when a lawyer cannot consider. recommend or,
- # - carry out an appropriate course of action for the client because of the lawyer's other

responsibilities or interests. The conflict in effect forecioses alternatives that would
otherwise be available to the client.

.

The test whether a conflict precludes representation involves a determi-
' nation that:

it will materially interfere with the lawyer's independent professional judgment in '
considering alternatives or foreclose courses of action that reasonably should be pur-

- sued on behalfof the client.

We are unconvinced that' Mr. Nicholas S. Reynold's' firm could represent
Mr. Lipinsky adequately in light of the firm's relationship to Applicants.

- The firm could not fully pursue with him the option of continuing to
support his story. This conclusion is buttressed by the other statement

"' -crucial to our view:

An impermissible conflict may exist by reason of substantial discrepancy in the -
parties' testimony, incompatibility in positions in relation to an opposing party or
the fact that there are substantially different possibdities of settlement of the' claims
or liabilities in question.

Applicants' counsel had a serious incentive not to defend the validity
of the evaluations and conclusions contained in Mr. Lipinsky's Memo.

: randum. Had they taken Mr. Lipinsky's view as accutate or reasonable,
the position in which Applicants would have been placed would be a dif-
ficult one to defend to.the Board and Staffin the_ licensing proceeding.

Even if we concluded that there was no ethical barrier to representing .
L> .Mr. Lipinsky, for the Board to accept,the attorney-client privilege, it

must be established initially that an attorney-client relationship existed :
.

_

during the period in which the documents in question were generated.
To help it to make that determination, the Board earlier inquired directly

' '
of Mr. Watkins and Mr. Norris' as to the nature of the relationship.be ..

tween the Applicants' law firm and O.B. Cannon personnel. (See Tr.
.

Oct.E l,1984, at 18,721-27.) Based on the testimony elicited, the Board - *

finds that for the extended period of time as suggested in the briefs sub- -
~

,-

' -
mitted by Applicants and O.B. Cannon, no attorney-client relationship

.

existed between the law firm retained by ' Applicants and O.B. Cannon
employees working as Applicants' consultants.

_

4"'
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At the October 1,1984' hearing, counsel for Applicants and the O.B.
Cannon witness, Norris, were asked repeatedly about the existence of
any attorney-client relationship between Applicants' counsel and O.B.
Cannon personnel. They were questioned specifically about past or pres-

' ent relationships and any or all relationships between the law firm and.,-
' ' the O.B. Cannon firm or its individual employees. Tr. 18,721, 18,725-

'

27,718,734-37. Counsel and witness Norris were precise in their re-
sponses that the only attorney-client relationship between the law firm

~, and the O.B. Cannon firm or personnel, other than a possible derivative
one based on O.B. Cannon being a consultant for Applicants, was the

- representation by counsel Watkins of Mr. Lipinsky on only the date of
January 4,1984, at the deposition taken of Lipinsky by the NRC. / bid. i

(Although the testimony of Mr. Norris is subject to a motion to strike, e

he has had the opportunity to contradict these statements and has not
filed any testimony to that effect.)

During the course of the discussion on the transcript pages noted
,

- above (Tr. 18,721-27, 18,734-37), counsel had ample. time to provide
'

the Board with a full and complete explanation of the relationship be-
tween O.B. Cannon and Applicants' counsel if any existed in the past, or
at the time of the hearing. Applicants' counsel would persuade the
Board that there has been an ongoing attorney-client relationship based ,

on O.B. Cannon's employment as a consultant to Applicants. The Board
does not agree, and we conclude that O.B. Cannon, by virtue ofits being

. a consultant to Applicants, does not thereby simply become a client of
. Applicants'. counsel. Further, we find no evidence of any document es-
.

tablishing an attorney-client relationship between Applicants' law firm
- and O.B. Cannon. No contract or retainer agreement was mentioned by
Mr. Watkins at the October 1984 hearing or by Mr. Lipinsky in his af.

_

fidavit dated November 1984. Although O.B. Cannon now appears to-

. have paid for the legal expenses, there is no indication that the firm had ,

retained counsel prior to January 4,1984,- that Mr. Lipinsky had any ,

*

belief other than'that Applicants were paying for "his" counsel, or that-

- Mr. Lipinsky ever intended to pay for counsel. See letter from Joseph
Gallo, counsel for O.B. Cannon, to Anthony Roisman, counsel for-

' CASE, November 14,1984 (Gallo Letter).
--While we recognize that Applicants' counsel represented Mr. Lipinsky

i . on January 4,1984, we do not find credible other statements indicatingp
; _

an attorney-client relationship between Applicants' law firm and O.B.
Cannon during the preceding several months. Our determination is sup .
ported by Mr. Norris'. testimony concerning the meeting he and Mr. Li.d

pinsky attended on November 22,1983, at the Washington, D.C. office 't

; ' of Applicants' counsel concerning so-called "Lipinsky Memorandum."
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At the October hearing, Judge Bloch propounded several questions relat-
ing to the interaction at that conference between Messrs. Reynolds and
Walker and Messrs. Norris and Lipinsky. Each of Mr. Norris' responses
indicates the attorneys were acting solely on behalf of Applicants.

**
Q. Was he (Mr. Watkins] giving you legal advice?

A. Negative.

Q. What did he say?

A. Well, they were asking Joe the details about the memo, as I remember it. I was
an observer there. It's Joe's memo; you know, it's Joe's to defend, if he has to
defend it, and prove it if he has to prove it.

Q. Were theygesung Joelegaladste?

A. No. not to my knowledge. I think Joe as I remember it, mentioned just in passing
that hefelt Ide he was going to retain his own aturney. A,ed a the best of my
knowledge. I newr discussed it with Joe. I think he probably retained somebody local.
ly to giw him legaladvke.

(Emphasis added. Tr. 19,882-83).
The Board notes that an understanding of legal advice given to a non-

professional is not dispositive of whether legal advice was provided.'
However, the dialogue adds weight to the Board's determination by cor.
roborating Mr. Watkins' statement that his firm's representation of Mr.
Lipinsky took place solely on January 4,1984. (See itt/ra Tr. at 18,715).
Mr. Norris' perception that Mr. Lipinsky may have desired a personal at-

~

torney different from Applicants' counsel also calls into some doubt Mr.
Lipinsky's alleged sudden desire to retain Applicants' counsel just 7
days later.

Finally, the Board finds significant the diary notation by Mr. Lipinsky
prior to his attendance at the November 22 meeting between Applicants'
counsel and other O.B. Canno a personnel. In two separate entries Mr.
Lipinsky described Mr. Reynolds as the "Tusco attorney."

Message from D.M. (In Houston - 1205 Hrs E Street 11/21/83) JJN on way to air.
port to Washington, D.C. to Tusco Attorney

...

Purpose of meeting with Tusco attorney - not sure.
.

We find it noteworthy that before Mr. Lipinsky allegedly engaged Mr.
Reynolds as counsel, i.e., before November 29,1983 (see Gallo Let-

i ter), the contacts between Mr. Lipinsky and Applicants' firm were ini-
tiated at the attorneys' behest. Generally, the steps one takes to retain
an attorney tre initiated by the potential client, and not by an attorney.-
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The conferences throughout November 1983 where the law firm repre-
senting Applicants met with Mr. Lipinsky were tense because they were
an attempt to ascertain Mr. Lipinsky's position. These meetings could
have set a tone that would have interfered with subsequent communica-
tions, which could not therefore be full and candid. Thus, it makes more

,

questionable an open, unconstrained relationship between attorneys for'

Applicants and Mr. Lipinsky. Such freedom to discuss important matters
is a crucial factor in the attorney-client relationship.

'
It is also clear to us that Mr. Lipinsky could not have fully discussed

his concerns with Mr. Reynolds, who would have been immediately ob-
ligated to relay the information to Applicants. Furthermore, it was Mr.
Lipinsky's understanding that he would immediately lose the assistance
of counsel were he to take a position adverse to Applicants. Gallo Letter
at 2.

The assertion of privilege with respect to Mr. Lipinsky's diary notes
from November 29 to Janua.ry 3 is especially troubling. According to Li-
pinsky's notes of November 14,1983, the diary was initiated at the sug-
gestion of NRC investigators to enable Lipinsky to protect his emplay-
ment rights in the event he were fired over the Comanche Peak inci-
dent. Whatever claims of attorney-client confidentiality may be asserted
with regard to communications between Lipinsky and Applicants' attor-
neys cannot extend to these diary notes even if they were prepared
solely for Mr. Lipinsky's private use. See for example Weinstein's Evi-
dence,1503(b)[03}. Here, where the documents were for potential
public use, the claim for privilege is even weaker. We would not have
expected Mr. Lipinsky to record truly confidential matters in this diary.

The significance of the diary notes kept by Mr. Lipinsky is t' -tif
counsel merely clarified his initial statements in the course of reprLnta-
tion, those notes should support counsel's position. If, on the other
hand, initial statements were modified to suit Applicants' needs, those
notes would be expected to indicate the extent of Mr. Lipinsky's volun-
tary participation in that process. Hence, the notes ar- crucial to a full
understanding of the truth.

We shall require the production of Mr. Lipinsky's diary notes for
November 30, 1983, and for December 1 and 8,1983. Mr. Lipinsky's
January 9,1984 memorandum, also sought to be withheld, clearly is not

* covered by attorney-client privilege. First, the relationship was asserted
to exist only up to January 4. Second, we have found that the relation-
ship never existed. This document also clearly is not covered as the
work product of lawyers. It appears to be solely his product and there is'

no evidence that it contains lawyers' opinions or was produced in antic-
ipation oflitigation.
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III. WORK PRODUCT IMMUNITY

As mentioned earlier, the Board received two letters from Applicants'
counsel dated October 18,1984, identifying fifteen documents for which
work product immunity is claimed. Applicants contend that (E items,

"

detailed are privileged, and thus not discoverable by Intervenor CASE
because they "were prepared by Applicants' representatives in anticipa-
tion of litigation" or by Applicants' Counsel. (Watkins' Letters to the'

Board, dated October 18,1984).

Applicants argue that the documents for which the work product im-
munity is claimed are exempted under NRC regulation 10 C.F.R.
5 2.740(b)(2). This regulation encompasses the attorney work product
doctrine set out in Hickman v. Taylor, 329 U.S. 495, 675 S. Ct. 385, 91
L. Ed. 451 (1947), and more recently codified in Rule 26(b)(3) of the
Federal Rules of Civil Procedure. Section 2.740(b)(2) states:

(2) Trialprrporation materiats. A party may obtain discovery of documents and
tangible things otherwise discoverable under paragraph (b)(1) of this section and
prepared in anticipation of or for the hearing by or for another party's representative
(including his attorney, consultant, surety, indemnitor, insurer. or agent) only upon
a showing that the party seeking discovery has substantial need of the materials in
the preparation of this case and that he is unable without undue hardship to obtain
the substantul equivalent of the materials by other means. In ordering discovery of
such materials when the required showing has been made. the presiding officer shall
protect against disclosure of the mentalimpressions, conclusions. opinions. or legal
theories of an attorney or other representative of a party concerning the proceeding.

Attorney work product is ordinarily given substantial deference in
shielding from discovery an attorney's inner thought processes to enable
the attorney to best prepare a client's case. It provides a " zone of priva-
cy" within which attorneys may weigh the merits of their case and deter-
mine a litigation plan from which to proceed. (CoastalStates Gas Corp.
v. Department of Energy, 617 F.2d 854, 864 (D.C. Cir.1980). But the
work product doctrine is not unlimited in scope. It provides immunity
for material gathered or prepared by an attorney or other representative
of a party only if the material is for the purpose oflitigation, either pres-
ently on-going or reasonably anticipated at a future time. Hickman v.
Taylor, supra; Osterneck v. E.T Barwick Industries, 82 F.R.D. 81, 87*
(N.D. Ga.1979); 8 Wright & Miller, Federal Practice & Procedure
f 2024 (1970).

The work product doctrine, while not easily overridden, is not intend.*

ed to provide an absolute immunity from discovery. UnitedStates v. Lip-
shy, 492 F. Supp. 35, 44-45 (1979). See also NLron v. Sirica. 487 F.2d
700,714-17 (1973) (even the President's privilege is not absolute). It is
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- a qualified immunity requiring a balancing of the substantial need shown
- by the party seeking discovery for the materials sought and his inability
to obtain the materials or their substantial equivalent by other means
without undue hardship, with the policy considerations shielding an ad-
verse party's counsel in the course of preparation of the case for litiga.

;
tion. Nickman, supra,329 U.S. at 511-12, 675 S. Ct. at 393 94; Fed. R.~ "

- Civ. P. 26(b)(3). If the documents sought are categorized by the Board
- as attorney work product, the Board must then proceed to determine
"whether the party seeking discovery has demonstrated need and hard-^

ship as mandated by Hickman and the FederalRules." Lipshy, supra. 492
F. Supp. at 46.
- Although the Board is aware of the distinction drawn by some courts

between ordinary work product and opinion work product in applying
the above two-pronged test (see Long Island Lighting Co. (Shoreham
Nuclear Power Station, Unit 1), LBP-82-82,16 NRC 1144,1162
(1982)), the distinction is not mandated by either Fed. R. Civ. P.
26(b)(3) or 10 C.F.R. I 2.740(b)(2). It is our view that such a distinc-
tion does not serve to further the analysis of the work product immunity
as it applies to the discovery mot on pen ng e ore us. Further, there isi di bf
case law which supports the proposition that even opinion work product,
while ordinarily afforded a high degree of immunity, is subject to discov-
ery when the need for that information is at issue and compelling.
Boring v. KeIIer,97 F.R.D. 404 (1983).

The party resisting disclosure must bear the burden of proving that
the privilege is properly applied. The party seeking disclosure of docu-
ments claimed to be privi!eged as attorney work product has the burden

~

of establishing need and hardship. See 35 Ad. L.' Rep. 3d 412, 526 '
(Supp.1979). As noted herein, the substantive issue over which this dis-
covery dispute _ arose concerned whether a witness was coerced or
pressured into changing his testimony by Applicants or their counsel. To
understand the significance of this -witness' testimony, the Board
recounts the relevant facts as shown in the record since August 1983.
, The witness whose testimony is now in question is Joseph J. Lipinsky.

Mr. Lipinsky is a quality assurance expert for O.B. Cannon Inc., a paint
coatings firm that was retained by Applicants in 1983 to provide an anal-
ysis and evaluation of the paint coating program at Comanche Peak. In

. - the course of his work in evaluating the quality assurance aspe' cts of the
coatings program, Lipinsky produced a " trip report" containing essen-
tially-unfavorable avaluations and judgments about the coatings pro-

. gram. This trip report was not intended to be disseminated outside Mr.=

- Lipinsky's organization (O.B. Cannon, Inc.). However, through a series
of unexplained events, the trip report surfaced among Comanche Peak
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personnel and its contents became known to Applicants' management,
causing them serious concern.

After the trip report (or "Lipinsky Memorandum") was brought to
Applicants' attention, a series of meetings took place between O.B.

.". Cannon personnel including Messrs. Lipinsky and Norris, and Appli-
cants and their counsel. One purpose of these meetings may have been
to gain an understanding of the reasons for Mr. Lipinsky's negative ap-
praisal of Applicants'. paint coatings program. It also appears, however,-

that Applicants understood the potentially damaging ramifications of the
Lipinsky Memorandum to its position in the NRC licensing proceeding
and met with O.B. Cannon representatives to control the possible
damage done by the report. The facts in this case are also unusual in .

[ that, when Mr. Lipinsky had written a report describing Comanche Peak
as " worse than Zimmer" and appeared to be a potential adverse witness,
the Applicants hired O.B. Cannon and Mr. Lipinsky to provide services
to it.

~

We find these facts to be trc:.:blesome in light of the work product,

'

privilege now claimed for Mr. Lipinsky and other O.B. Cannon witness-
es. It does not seem logical that Mr. Lipinsky would be hired as an
expert retained for litigation purposes, when O.B. Cannon's original con-
tract provided that their services would be as consultan .; for the sole
purpose of evaluating the paint program. Once Mr. Lipinsky's memo
became known to Applicants and Intervenor, Mr. Lipinsky's testimony
and his relevant documents could not be shielded from discovery by
modifying Lipinsky's employment for the purpose of engaging him as an
agent or representative within the meaning of 10 C.F.R. f 2.740(b)(2)

;- or Fed. R. Civ. P. 26(B)(3).
At issue here is the modification of Mr. Lipinsky's views concerning-

the trip report. Intervenor claims there is no other way to determine
whether Mr. Lipinsky was coerced or pressured into later claiming that

. the concerns he expressed were unfounded other than to see the docu.
ments leading to his denial of his own professional evaluation. (CASE
Briefin Opposition to Applicant Request for Non Disclosure of Relevant
Lipinsky Documents,' October 26,1984.) That, Intervenor asserts, is the,

showing of substantial need to obtain the documents Applicants desig-
nate as privileged. We regard the threshold requirement of a "substan-7

tial need" showing as one to be rigorously applied by the judicial body.-

Diamond v. Stratton, 95 F.R.D.' 503 (1982): In re Doe, 662 F.2d 1073.
- :,. But even if the Board followed the extreme reasoning contained in the -

1977 case, In re Murphy, 560 F.2d 326, 336 (1977), where the Court
said " opinion work product enjoys a nearly absolute immunity and can
be discovered only in very rare and extraordinary circumstances," we;
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find the facts surrounding the Lipinsky Memorandum to be extraordi-
nary enough to meet the test Murphy sets out.

When substantial need for the contested documents is demonstrated,;
the immunity ordinarily accorded under the work product doctrine is
overcome. Moreover, we see no other practical means to obtain the
same facts about how Mr. Lipinsky's testimony evolved into his Septem-

,

ber 28,1984 affidavit other than to view the documer.ts related to the
incident. It has always been stressed to the parties that it is the Board's
strong preference to review documents as the best evidence of what oc-
curred - documents are unmarred by risks inherent in live testimony
such as lapses in memory or witness editorializing. Therefore, we do not
feel that the same information or its substantial equivalent can be ob-
tained by CASE by other means.

In balancing the relevant factors to determine whether the work pro-
duct doctrine should shield the documents enumerated in Applicants'

*

letters of October 18, we find that the weight of and unusual nature of
the facts in this case tip the scale to the side of disclosure. However, we
have not decided to order wholesale disclosure where it would clearly be
inappropriate to do so. We exempt documents numbered 12,13, and 14
as legitimately privileged under the work product doctrine. These docu-
ments were generated by Mr. Watkins, an attorney for Applicants, appar-
ently for use internally by the law firm. It does not appear that distribu-
tion outside the law firm was contemplated.

ORDER

For all the foregoing reasons and based on consideration of the entire
record in this matter, it is, this 16th day of November 1984,
ORDERED
That documents 12,13 and 14, listed in Texas Utility Electric Compa-

ny's letter to the Board of October 18,1984, are privileged and need not
be disclosed. In all other respects, privilege asserted by O.B. Cannon and
by Applicants with respect to any O.B. Cannon or Lipinsky documents,
is denied. Those documents must be delivered to the parties and the =

3

:,-
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Board by 12 noon tomorrow, November 17,1984, at the locations speci-
fied in the course of this morning's telephone conference.

FOR THE ATOMIC SAFETY AND,
- - - LICENSING BOARD

- Peter B. Bloch, Chairman
ADMINISTRATIVE JUDGE

Bethesda, Maryland
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Cite as 20 NRC 1478 (1984) LBP 84 51

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION,

-

ATOMIC SAFETY AND LICENSING BOARD
-

Before Administrative Judges:

B. Paul Cotter, Jr., Chairman
Dr. Richard F. Cole

Gustave A. Linenberger

in the Matter of Docket Nos. 50 458-OL
50 459-OL

(ASLBP No. 82-488 01-OL)

GULF STATES UTILITIES
COMPANY, et al.

(River Bond Station, Units 1
and 2) November 20,1984

In this Memorandum and Order, the Licensing Board grants Interve-
nor's motion to withdraw its remaining contentions; grants Applicants'
motion to withdraw their application as to Unit 2; and dismisses the
proceeding.

MEMORANDUM AND ORDER
(Terminating Proceeding)

s

I. INTRODUCTION
'

On October 9,1984, a prehearing conference was convened in Baton
Rouge, Louisiana, preparatory to commencing the first phase of hearings
on the remaining safety contentions in this operating license proceeding.
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As a result of motions made at that time, all remaining issues in the pro-
ceeding are resolved in this decision, and the proceeding is terminated
as to both units.

.'.

II. PROCEDURAL HISTORY

The proceeding arises out of petitions to intervene in the application
by Gulf States Utilities and Cajun Electric Power Cooperative (Appli-
cants) for a license to possess, use, and operate two boiling water reac-
tors known as River Bend Station Units 1 and 2. The reactors are located
in West Feliciana Parish,3 miles southeast of St. Francisville on the Mis-
sissippi River and approximately 24 miles north northwest of Baton
Rouge. Each reactor is designed to operate at a power level of 2894
megawatts thermal with an equivalent electrical output of approximately
936 megawatts. Construction was authorized on March 25,1977. Ap-
proximately 87% of Unit I was completed by April 30,1984, with fuel
load now scheduled for April 1985. Report on Termination of Construc-
tion Activities, at 1, attached to Motion for Withdrawal of Application
for Unit 2. On or about April 15, 1983 Applicants halted construction
on Unit 2 which was less than 1% complete. LBP-83 52A,18 NRC 265,
267 (1983).

Notice of the Applicants' request for a facility operating license was
published on Septer.iber 4,1981, in the federalRegister. 46 Fed. Reg.
44,539 (1981). Petitions to intervene were filed by the Louisiana
Consumers League, Inc. (LCL), Louisianans for Safe Energy, Inc.
(LSE), and Gretchen Reinike Rothschild, individually. The two corpo-
rate petitioners and the single individual petitioner were admitted to the
proceeding and consolidated as Joint Intervenors. The State of Louisiana
also petitioned to participate both as a party to the proceeding, and as an
interested State pursuant to 10 C.F.R. I 2.715 (1981). Louisiana was ad-
mitteo as an interested State, but a ruling on its status as a party was
deferred LBP-83-52A, supra.18 NRC at 267.

The pasies filed some thirty three contentions of.which five were
rejected at t.Ne outset, eight were withdrawn, several were consolidated,

i
and two were Mmitted for hearing. A ruling on the balance, including
fourteen contentieris concerning emergency - planning, was deferred -
pending negotiations .mong the parties. Prior to the October 9,1984-

'

prehearing conference, the .narties filed written testimony as well as pro-
posed findings of fact and condusions oflaw which they exchanged and
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commented on pursuant to this Board's direction. All parties were ex-
tremely cooperative in following this Board's instruction to seek a nego-
tiated,' rather than a litigated, resolution of the deficiencies and concerns

,
underlying the contentions filed.

..

III. RESOLUTION OF CONTENTIONS
-

A. Old River Control Structure

The Old River Control Structure is a barrier approximately 70 miles
north of Baton Rouge, maintained by the U.S. Army Corps of Engineers
to prevent the Mississippi River from diverting some portion ofits flow
into the Atchafalaya River. All Intervenors contended initially that Ap-
plicants had not adequately considered the effect of a failure of the struc-
ture on the safe operation of the plant. They contended that the struc-
ture's failure would divert the Mississippi River to the present course of
the Atchafalaya River and thus: (1) the volume of the Mississippi
River would be greatly diminished; and (2) there would be an increase
in salt content in the waters due to the intrusion of more saline waters
from the Gulf of Mexico. The Stste raised this matter because it had re-
ceived virtually no treatment in the FSAR and the State wanted the
Board to know of this potentially significant event.

At the prehearing conference, the Joint Intervenors and Louisiana
filed a motion to withdraw their contention concerning the possible fail-
ure of the Old River Control Structure. The motion states:

After discussions among the parties, review of the proposed testimony of the
parties, and in consideration of the agreement of Gulf States Utilities Company to
monitor the River Bend Station intake water for conductivity on a monthly basis
and to establish procedures to receive information on a quarterly basis from the
Corps of Engineers on the location of the salt wedge in the Mississippi River the
concerns raised by this contention have been resolved.

.

No other party objected to the motion. Tr. 272-75.2 We concur that ,he
agreement described in the motion resolves the concerns raised in tne
motion, and it shall be granted.

?,

:

I since the Applicants * Final Safety Analysis Report was docketed in 1981. : has been amended.
revised or supplemented at least 13 umes.
2 Transcnpt references are to the october 9.1984 preheanng conference,
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B. Asiatic Clams

Intervenors initially contended that:

i
Applicants have failed to provide adequate assurance that the River Bend Station

components and systems relying on Mississippi Rner water for their operation will
*

be adequately protected against mfestation of the Asianc Clam (Corbecula tera). See
I&E Bulletin 81-03, " Flow Blockase of Cooling Water to Safety System Components
by Corbicula sp. ( Asiatic Clam) and Afftdus sp. (Mussed."

.-

Asiatic clams are small freshwater shellfish that survive in low-salinity
water and multiply at enormous rates. First identified in the northwest
corner of the United States in the late 19th Century, the creature now
inhabits thirty-five of the contiguous United States. The Asiatic clam
was first noticed in Louisiana in the late 1960s. Applicants' Proposed
Findings of Fact 1-4. In 1980, Arkansas Nuclear One was shut down due
to extensive plugging of containment cooling units caused by the entry
of Asiatic clams through the service water supply. Consequently, IE Bul-
letin No. 81-03 required utilities to determine whether the shellfish are
present, identify what components they might threaten, and describe
the prophylactic actions that would be taken. Thus, Asiatic clams present
a generic safety issue. Staff Proposed Findings 4 and 5.

Following discussion among the parties and review of proposed testi-
mony, Joint Intervenors filed a motion to withdraw their contention
related to the Asiatic clam based on an agreement as to certain actions
Gulf States Utilities would take. Tr. 288-93. The agreement prescribes a

- periodic exchange ofinformation and reports satisfactory to the parties.
Id. The Board finds that the agreement adequately resolves the concern
raised and will grant the motion.

C. Emergency Planning Contentions

On September 28, 1984, Joint Intervenors served a Motion to With-
draw Emergency Planning Contentions. The motion recited, inter alia,
that following discussions with Louisiana emergency planning officials,
tne contentions were resolved by

the enactment of legislation (State of Louisiana Acts'1984, No. 825), and by revi.
; sions which are to be made to the Louisiana Peacetime Radiological Response Plan

(" Plan"). Plan revisions, which have been agreed to by the Louisiana Nuclear
Energy Division Louisiana Department of Environmental Quakty, which is re.

, sponsible for fixed nuclear facility emergency planning within the State of Louisi-
ana, will be incorporated into the plan at an appropriate future time
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Motion to Withdraw at 12. Attached to the motion is a statement of the
response to seven of the contentions and the action taken. These matters
range from updating the response plan in light of the reorganization of
State government agencies, to provision for an injunction to enforce an

i evacuation order, to provision for additional transportation. The motion
recites that no other parties object to it. Motion to Withdraw at 2; Tr.
271-72,275-87. This motion, too, shall be granted.

-

IV. WITHDRAWAL OF APPLICATION TO CONSTRUCT
UNIT 2

On July 2,1984, Applicants filed a Motion for Withdrawal of Applica-
tion for Unit 2. The motion states that Gulf States, for itself and as.
agent for Cajun Electric, requests the issuance of an order authorizing
the withdrawal without prejudice of the application for an operating
license. The motion was based on notice to this Licensing Board on
January 6,1984 that the Board of Directors of Gulf States Utilities had
voted not to build Unit 2 and a report submitted with the motion on
termination of construction activities for the unit. The report describes
GulfStates'

commitment to return disturbed site areas to an acceptable state under a program to
be approved and supervised by the NRC Staff.

Motion at 2. The motion cited Public Service Co. of Oklahoma (Black
Fox Station, Units I and 2), LBP-8310,17 NRC 410 (1983) as prece-
dent for the relief requested.

The report describes a variety of site restoration activities to be
completed in the first year, most having to do svith restoration of areas
excavated, for example the Unit 2 reactor and related buildings, as well
as the disposition of related structures and equipment. Unit 2 was located
on the same site as Unit 1.

The only response to Applicants' motion to withdraw came from the
Staff who did not object to the motion. After describing the limited
amount of work that had been performed at the site pursuant to a
September 1975 Limited Work Authorization and the 1977 Construction-

Permit, Staff asserted that Applicants' commitment to repairs, monitored
by the Staff, assured adequate site restoration. Stafi's Response to -

- Motion for Withdrawal of Application for Unit 2. We agree. The Board
has personally irupected the site and finds that Applicants' commitment
to perform restoration work, which will be monitored by the Staff, is
adequate. Accordingly, the motion will be granted. Black Fox, supra.
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V. CONCLUSION

For all the foregoing reasons and upon consideration of the entire
record in this matter, the foregoing motions are granted and this pro-
ceeding is terminated as to both Unit I and Unit 2, subject to NRC Sta:T

,

monitoring and approving implementation of the site restoration work"

for Unit 2 described in Applicants' Report on Termination of Construc-
tion Activities dated June 1984.

.

Order

Upon consideration of the findings and conclusions in the foregoing
Memorandum and the entire record in this matter, and pursuant to the
authority conained in 10 C.F.R. Part 2, it is, this 20th day of November
1984,
ORDERED
1. Tha Applicants' request to withdraw without prejudice the appli-

cation to , perate River Bend Station Unit 2 is granted, and the proceed-
ing is terminated as to Unit 2, subject to NRC Staff approval of the
implementation of site restoration werk described in Applicants' June
1984 Report on Termination of Construction;

2. That the Director of Nuclear Reactor Regulation shall cause to be
published in the federal Register in accordance with 10 C.F.R.
f 2.107(c) a notice of the withdrawal of the application for a construction
permit for River Bend, Unit 2;

3. That Joint Intervenors' ' motions to withdraw their contentions
concerning the Old River Control Structure, infestation by Asiatic
clams, and emergency planning are granted, and this proceeding is ter-
minated as to Unit 1.

FOR THE ATOMIC SAFETY AND
LICCNSING BOARD

B. Paal Cotter, Jr., Chairman
ADMINISTRATIVE JUDGE:

Bethesda, Maryland
- November 20,1984
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Cite as 20 NRC 1484 (1984) LBP 84-52

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

,

ATOM!C SAFETY AND LICENSING 8OARD

Before Administrative Judges:
.

James L Kolley, Chairman
Dr. Richard F. Foster
Dr. Paul W. Purdom

in the Matter of
Docket Nos. 50-413

50-414
(ASLBP No. 81463 06 0L)

DUKE POWER COMPANY, et al.
(Catawba Nuclear Station,

Units 1 and 2) November 27,1984

The Licensing Board issues a Partial Initial Decision resolving
" foreman override" concerns in the Applicants' favor. The phrase
" foreman override" denotes a situation where, for example, a foreman
directs a welder to weld in violation of procedures in order to speed
construction. See LBP-84-24,19 NRC 1418,1562-66 (1984). Following
an evidentiary hearing, the Licensing Board found that instances of fore-
man override at Catawba had been isolated, and that in any event they
did not represent a significant breakdown in quality assurance. In light
of these findings and earlier findings favorable to the Applicants on vari-
ous safety and emergency planning contentions, the Board authorizes
the Director of Nuclear Reactor Regulation to issue full-power operating
licenses for the Catawba Nuclear Station.-

.
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APPEARANCES

J. Michael McGarry, III, Anne W. Cottingham, and Mark S. Cal-
vert, Washington, D.C., and Albert V. Carr, Jr., Charlotte,
North Carolina, for the Applicants, Duke Power Company, et al.

:.
Robert Guild, Columbia, South Carolina, for the Intervenor, Palmetto<

Alliance.
.,

Jesse L. Riley, Charlotte, North Carolina, for the Carolina Environmen-
tal Study Group.

George E. Johnson and Bradley Jones for the Nuclear Regulatory Com-
mission Staff.

Richard P. Wilson for the State of South Carolina.

PARTIAL INITIAL DECISION
RESOLVING FOREMAN OVERRIDE CONCERNS AND

AUTHORIZING ISSUANCE OF OPERATING LICENSES

I. INTRODUCTION

In this Board's Partial Initial Decision of June 22,1984 (LBP-84-24,
19 NRC 1418), we retained jurisdiction over one relatively narrow
aspect of Palmetto Alliance's broad quality assurance contention alleging
systematic deficiencies and pressure to approve faulty workmanship at
Catawba. The aspect not then resolved has come to be known as " fore-
man override" and arose from the following circumstances. During the
initial hearings, a volunteer Board witness, Howard S. Nunn, Jr., had al-
leged instances where a foreman had instructed welders to weld in viola-
tion of procedures. The Board resolved Mr. Nunn's specific concerns in
the Applicants' favor. PID,19 NRC at 1562 65. However, Mr. Nunn's
concerns had also triggered an NRC Staffinvestigation which had uncov.'

. - ered further allegations of foreman override from a confidential source,
desinated as " Welder B" (Staff Ex. 27, at 27-28). Following further in-
vestigation of Welder B's allegations, the Staff requested that the Appli-:

- cants initiate an extensive inquiry into these foreman override concerns..
See Staff Ex. 31, P.A. Ex.146. The Board subsequently determined that
it could not resolve those concerns on the then-existing record.
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Accordingly, we left the record open to receive the Applicants' and the
L NRC Staffs followup reports, and to consider further action at that
point. PID,19 NRC at 1565-66. We conditioned our order authorizing

'

issuance of a low-power license upon:

Demonstration to this Board of a reasonable assurance that the " Welder B" and
related concerns described in 11 lit.B.48.Ill.B.51 do not represent a significant
breakdown in quality assurance at Catam ba.

Id. at 1585.
Upon receipt of the anticipated reports,' the Board called for com. '

ments from the parties and determined that further discovery and hear-
ings on the foreman override concerns on an expedited basis were
warranted. Tr. 12,843-44. Consistent with the Commission's Srarement

~ of Pblicy on Conduct of Lkensing Proceedings, CLI-818,13 NRC 452
(1981)., this Board has consistently sought to avoid or reduce delays in
this licensing proceeding "whenever measures are available that do not
compromise the Commission's fundamental commitment to a fair and
thorough hearing process."14. at 453. In that regard, Palmetto Alliance's
request for discovery and a hearing on foreman override concerns was
received on September- 17, 1984, and granted, over objection, on
September 21, 1984. At that time, the Applicants were predicting that
Catawba's Unit I would be ready to go critical on October 17,1984. Af-
fidavit of Warren Owen dated September 12,1984, and appended to Ap-
plicants' pleading of that date. Under the circumstanc,s, and considering
particularly the narrow scope of the foreman override concept, the
Board put forward a tentative schedule for discovery, hearing. and
findings, leading to a. Board decision in late October. Tr. 12,845 48.
After. the parties had had an opportunity to consider the tentatise
schedule, we called for their comments. Tr.12,867. Most of the com-
ments concerned whether confidential sources should be disclosed. Tr.
12,867-12,905. Apart from a passing reference by Palmetto in that con-
text to a "very speedy truncated process" (Tr.12,889), no specific objce-4

tions were made by any party and no alternatives were proffered to the
Board's schedule, which was followed. See also Tr. 14,369-70.

. The hearing took place in Charlotte, N.C., on October 9 12, 1984.
.~

The Board heard (a) a fifteen rj).nber panel of Applicant witnesses and
.

three Applicant rebuttal' witnesses, (b) a four member panel of Staff

I Apphcants' " Investigation or losues Raised by the NRC stan en Inspection Reports S413/84 3I east,

50 414/84 17." dated August J.1984 (Arm. Es. Ilp, and the siafra inspection Report b.

$0 413/84 88. 50-414/84 39. and en accompanying notice or violation dated Ausust 3!.1984 t5:an i s
- 33).
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witnesses, and (c) one expert and six employee (present and former)
witnesses called by Palmetto Alliance. In order to provide maximum op-

h portunities for questioning, all four hearing days ran into the evening
hours, producing a transcript equivalent to about six hearing days.2 The
bulk of the time was allocated to Palmetto Alliance for cross-examina-.

'
tion of the Applicant and Staff panels and for eliciting direct testimony
from the employee witnesses. The Board believes that Palmetto had a
fair opportunity to "make its case" on the foreman oserride concerns.

,

At the conclusion of the hearing, the parties stipulated to a date for
filing proposed findings.' Findings of the Applicants, Staff and Palmetto
Alliance were subsequently received and censidered.'

II. FOREMAN OVERRIDE - SCOPE OF THE CONCEPT
AND ULTIMATE ISSUE PRESENTED

" Foreman override" was the term of art defining the parameters of
the hearing. In our June 22 Decision, we had described foreman override
situations as those in which " foremen would order welders to do work
in a manner contrary to prescribed procedures or to the welder's ideas of
correct welding." PID,19 NRC at 1562. The scope of foreman override
was argued by the parties at the beginning of the October 1984 hearing
(Tr.13,051-71), with Palmetto Alliance urging an expansive view. Tr:
13,066. In order to provide further guidance for the hearing, the Board
stated that:

We don't put this out as a definitive resolution that is designed to answer all ques-
tions, because what is or is not foreman override is partly dependent on the. facts
and circumstances lof] difTerent cases, and it is not something we can judge down to
a very fine point in advance . .. [T]he foreman override that we are dealing with
basically is situations where an employee is directed, either emphcitly or imphcitly. to
violate established procedures. Now this directive to violate procedures doesn't
have to be in so [manyl words; lit] can be implicit . . But we want to emphasize.

2An average 9-to-5 heanns day usually senerates a transcript of about 250 paget The foreman osernJe -
heanns generated a transenpi of 1483 paSes.
3At the close of the heanns. the Applicants announced a shp in their enticahty schedule from october

17 to November 8.1984. Proposed findmss and an anticipated Board decision date were then set with
I reference to that date. Tr. 14.369-82. By letter dated November 1,1984, she Apphcants reported certairt

unanticipated problems in Umt I and shpped their criticahty schedule rurther. to early December 1984-
With the benefit or hmdsight, the foreman overnde hearing could have been held somewhat later than
6: was. Licensmg Boards must, or course. set heanns schedules on the basis of presently asailable

- information.
'

4 Carohna Environrnental study Group (CEsG) is listed as co author of Painfetto's findings. Iloweser.
CEsG was not a co-sponsor of Contention 6 tof which foreman override is a parts and its participauon
in the foreman overnde heanns was intermittent. We treat Palmes.fo as the lead intersenor part) in this
decision.
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on the other hand. that the mere fact that a foreman might have apphed pressure
for production and the employee then decides to bend to that pressure, and one way
to bend to it is to violate procedures, that is not what we consider foreman overrule.

Now, that isn't to say that there wouldn't be situations that are outside our deGni-
tion that reflect undesirable work pra:tices. We are here to hold a hearms on ag
rather narrow concept.

Tr.13,159-60.
In addition to this guidance, we took the position - to which we had'

adhered throughout our consideration of Contention 6 (e.g., PID,19
NRC at 1548) - that we would not consider alleged irstances of fore-
man override involving work on nonsafety systems. Tr. 13,070, 14.081.
Such allegations - for example, involving work in the turbine or admin-
istration buildings, or on the grounds - are remote, if not irrelevant, to
nuclear safety issues. See Long Island Lighting Co. (Shoreham Nuclear
Power Station, Unit 1), ALAB-788,20 NRC 1102,1142 (1984).

Apart from these scope considerations, the focus of the hearing was af-
fected by the ultimate factual issue - whether foreman override had
been sufficiently widespread at Catawba that it represented a significant
breakdown in the quality assurance system, such that we could not
make the requisite safety findings. See Union Electric Co. (Callaway
Plant, Unit 1), ALAB 740,18 NRC 343,346 (1983). Thus, a few in-
stances of foreman override, or possibly even numerous isolated in-
stances, would be expected at any nuclear construction site over time,
but would not necessarily indicate a serious breakdown in quality assur-

' ance.5
-

III. STAFF AND APPLICANT INVESTIGATIONS OF
FOREMAN OVERRIDE

A. NRC Investigations

The Staff has described its investigation of foreman override in its Pro-
posed Finding (PF) 10, as follows:

As documented in the record of the Fall / Winter 1983 hearings. Region 11 conducted
- 25 interviews based on the Nunn' silegations and these interviews pointed to

Weider B's foreman. See StafT Ex. 27; Tr.13.911, Blake. Between early January and

~ 5 simdarty. proor indicating multiple instances for foreman override by a sangle foreman (such as the
proof about Foreman Arlon Moore in ttus case) would not indicate a widespread breakdown in oA and,
indeed. could quickly become cumulative in a hearing.
6As noted above at p.1485. Howard s. Nunn. a former Duke welder. had raised the foreman ovemde

issue in the Grst instance.
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the beginning of March 1984, Region 11 interviewed a total of $3 people,41 indnidu-
als whose interview summaries were provided to Palmetto Alliance on discovery,
pursuant to protective order, and an additional 12 individuals, four being confiden-
tial sources, who provided information which tended to corroborate the original alle-
sations of Weider B. See P.A. Ex.146 Tr. !3,911,13.88J, Blake, t|ryc; Tr.13,786,
llryc. These last interviews were summarized in a special inspect on report (StatT
Ex. 31), and sersed as the basis for the March 13, 1984 meeting between Duke,

'

management and Region 11 omeials and the initiation of the Duke inquiry. Id. Based
on the twelve interviews, summarized in the special inspection report, Region 11
found evidence of problems involving: (1) violation ofinterpass temperatures, (2)
removal of arc strikes without paperwork, (3) welding bead sequence (subsequently

--

determined to be within procedurel, (4) posting of "look outs" for inspectors = hile
welding procedures were violated, ($) perception of foreman pressure for quantity,
and (6) welding without proper documentation. Staff Ex. 31, at 2. The NRC's in-
vestigation did not turn up any evidence of such problems other than on Arlon
Moore's second shift welding crew.14. at 3 4; Tr.13,181, Dick. However. Appli-
cants were advised to begin an immediate review of the issues to independently
determine what problems were raised, to investigate the possibdity that the acuvities
reported extended beyond the particular second shaft welding crew, and to identify
the corrective actions required for adequate resolution. StafT Ex. 31, at 2.7 Thus,
before the Duke inquiry had begun, the Region II investigation had gathered evi-

i -
dence from 78 interviews, and found evidence of foreman override in only one
crew.

Palmetto gives scant attention to the Staff investigation in their pro-
posed findings although it asks why the information discovered was not
found earlier in routine inspections (Tr. 14,392-93). The Staff attributed
this to the fact that its inspections are condu,:ted on a sampling basis.
(Blake, Tr.13,772). The Board also views the fact that these incidents
were not found in sampling inspections as one indication of the low fre-
quency of occurrence, as discussed later in this decision. We reject as un-
warranted Palmetto's suggestion (Tr.14,434), that Mr. Nunn's efforts
to point the way~ to further evidence of foreman override have been
rebutted by the StafT.s

7 "The Board notes that the staffs interviews with Individual B, Individual B 1, Indmdual B.2, and in-
dividual B-3, contain allegations concerning actions by the second shift foreman, Mr. Moore, which
could not be directly explored through cross-exammanon. inasmuch as their idenutres were not
revealed by the Staff to the other parties. See Tr. 13.014 15. while the interview summanes in the stati
report (staff Ex. 31) contain allegations of srecirc incidenta in which Mr, Moore is said to have-
pressured welders on his crew to violate interpass temperatures (8,8-1. B-D. weld without possession*

of proper paperwork (B-l tthis incident was caught at the time ror a missed hold point and wntten up as
an NQl, B-2), and remove arc strikes without paperwork (B.2), it may be noted that sometar incidents
were emptored on the hearms record, and the Board considers these matters to ha,e received adequate
consuseration "

I
8

See is Camers Witness statement (Bruno Uryc) dated october 11, 1984 then in accordance with
the Commission's " statement of Pohey, invesugauons, inspecuons, and Adjudicatory Proceedings"
dated sept. 7,1984, at 6.
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B. Duke Investigations

As requested by the NRC Staff, Applicants began their own investiga-
tion of foreman override, which was monitored by the NRC StalT. App.
Ex.113, at 7; Dick, Tr.13,178. R.L Dick, Vice President, Construc-

. tion, was made responsible for investigating production / quality
' *-

concerns. Mr. Hollins, who was not stationed at Catawba, was designated
by Mr. Dick to manage the investigation. A separate board independent
of the Construction Department was established by Mr. Owen, Execu-

" -
tive Vice President of the Company, to review adequacy of findings and
corrective action.
. The investigation was to include the following:

o Interviews with craft and management personnel to corroborate
and develop information received from the NRC relative to
production / quality concerns.

e On a sampling basis, interviews of selected craft personnel to
determine if production / quality concerns are broader than a -
specific crew / craft.

e An ' evaluation of findings and determination of corrective
action programs that address any technical and/or personnel
issues, including programs designed to promote open com-
munications on quality concerns.

The investigative methodology and results are set forth in App. Ex..
I16.
' Duke personnel interviewed 217 people, some several times. These

included:
a. 65 of the 110 welders who had worked for a foreman men-

tioned frequently in allegations, Arlon Mcore.
b. 69 randomly selected other welders from a population of about

400.*
c. 48 powerhouse mechanics from about 800.*
d. 6 steelworkers from about 135.*
c. 8 electricians from about 300.* '

In addition, thirteen line foremen, two general foremen, four QC inspec-
tors and two others who were thought to have relevant information were
interviewed. (Hollins, prepared testimony, App. Ex 115, at 2-3.) The in-
terviews were structured in that guides and essential questions were sup.

: plied to the~ interviewers'. (Dick, prepared testimony, App. Ex.113,
Attach. C, at 3.)

:
"These populauons were workers employed at the time that foreman overnde inadents had allegedly oc.
curred and asugned to work in entwat areas.

!,
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Palmetto attacked the Duke methodology through the testimony of
Raymond Michalowski, Ph.D., a Professor ofSociology at the University
of North Carolina-Charlotte. (Direct testimony, ff. Tr.13,927.) Dr. Mi-
chalowski's prepared two-page testimony summary (P.A. Ex.147) was3
expanded at length in direct examination. (Tr. 13,927-57.) His testimony
is fairly summarized by the Staff PFFs 13 and 14, as follows: Dr. Mi-
chalowski asserted thet

-

the questions the study set out to answer were not clearly stated. the behaviors asso-
,

crated with foreman oserride were not initially speciGed (for example, the perception
of pressure, or actual pressure), no criteria were specified in advance for judging s'g-
niGcance (e.g.. what would be considered " pervasive"), and the sampling was not
done to assure appropriate representativeness of the total population being studied.
/d. at 13.936-43. He viewed the study's reliability suspect due to the vagueness in
the questions asked the dependency of one question's answer on previous ques-
tions, the use of subjective terminology, and the use of Duke interviewers when
seeking "high-risk" information U.e., evidence of wrong-doing from one's em-
ployee.) /d. at 13,945 51.

While he initially was of the opmion that the study should not be relied on for any
purpose, id. at 13,957 he narrowed his criticisms considerably on cross-examina-
tion. prmcipally to the inappropriateness of making inferences about foreman over.
ride outside the weldmg craft. Id. at 13.976. First, he conceded the study may have
teen vahd insofar as it undertook to find the extent of perception of violations. /4.

~

at 13,%5-67. He also granted that an investigative technique is a valid approach for
fmdmg actual violators. /d. at 13 %9. He also agreed that if the study were attempt.
ing to generalize about the pressure an entire population is experienemg. and the
sample was exclusively of sub-populations subject to high pressure, the evidence
would likely overstate the incidence of high pressure being experienced by the
entire population Id. at 13.973. Similarly, if increased violations were associated
with high pressure, generalizations about the population would tend to overstate the
number of violations. /d. at 13.974.

In rebuttal, the Applicants presented the testimony of John E. Hunt.
er, Ph.D., Professor of Psychology and Mathematics, Michigan State
University (App. Ex.120, Direct testimony, ff. Tr.14,278). The Staff
has fairly summarized Dr. Hunter's testimony in Staff PFF 15 as follows:

Dr. John E. Hunter . .. disagreed with Dr. Michalowski's prmeipal conclusion
that the data did not justify drawing plant-wide conclusions. By taking the number
ofinstances of foreman override as 10. and comparms that to the estimated number,

*

of transactions in which foreman override could occur Dr. Hunter concluded that it*

was possible to validly conclude foreman override was a rare event; Tr. 14.342-47
Hunter. He said this would be true even if the sample were limited to the 33 non--

welding craftsmen sampled by Duke. /4. at 14.347. He also noted that pooling the
non random and random samples as Duke did would be conservative, thal is at
would tend to result in overstating the expected occurrences of foreman override,
kl. at 14.356-57. smee the frequency of foreman oserride in the non random sample
would have been greater. App. Ex.120, at 8. He also concQded that the questions
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Duke asked chcited the obscr$ations needed to determine whether foreman oser.
ride allegations were stated. Tr. 14.311 12. Hunter, the questions were appropriately.."

.. phr.ned so as to provide the desired information id. at 14.327 32. App. Ex.120. at

[ 3 3-4. the rel.tive power-ditTerential between the imerviewers and the crartsmen. and
c , the cisciting or"high-risk"information. did not affect the reliabihty of the informa-

tion retened, d. and that the data generated provided adequate justification for the
,M .'; generahzation made - i.e., that foreman override is a rare event 14. at 14.339-42.
L

The Board finds that the " investigative" approach taken by Duke was
not only appropriate, but necessary. We concur with Staff's PFF 17, in,.

"
that Duke was obligated to pursue each lead. Thus, this was not a pure,

research project and the resulting sample ofinterviews would tend to be
|

- biased,- but in a conservative direction. That is, the bias, if any, would
be more likely'to reveal a greater number of violations than would a
pure random sample. As a cautionary measure, it was also incumbent on
Duke to do some sampling of workers in other critical safety related
areas.

Palmetto was also critical of the size of the sample. Tr. 14,419-22. Dr.
Hunter conceded that this criticism was partially valid (Tr.14.356).

. Sampic size goes to the degree of confidence one might have in the re-
suit, but does not necessarily negate the results. In tnis case a larger
sample size would have been desirable, but considering all of the circum-
stances and Dr. Hunter's testimony, the Board finds the sample accept-

~ ble.a

These academic criticisms of the Duke sample might have been more
telling if a rigorous scientific study, with calculated standard error devia-
tions and levels of confidence,' had been nece.ssary for Duke's purpose.

- But such a discriminating tool was not required. Unlike, for example, a -
linely tuned survey designed to determine divisions of public opinion

' "
within, say, a percentage point of accuracy, Duke was conducting a rela.
tively gross analysis. To put it another way, if one is looking for the foot-
prints of foreman override in a nuclear plant work force, one does not -
need a magnifying glass, only an open' eye.

The Board's inspection of the. interviewing guides and review of the
_ testimony also lead us to conclude that Duke's methodology would tend

. to produce valid information. The Board is mindful of Dr. Michalowski's'.
concern that fear of retaliation ha'd the potential for blocking free expres.

~

sion by employee interviewees. In this regard, the Board noted the ex--.-
7'

p - treme anxiety and nervotuness of the witness identif:ed as Individual

L ,

?
L
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31.' l.C. Tr. 2099. However, workers' anxieties seemed to us to flow
more from concerns about their immediate supervisors or fellow workers
than the Duke management people (sec. e.g.. Affidavit 8. App. Ex.
118). For example, several witnesses had no objection to testifying in
public session, so long as the television cameras did not photograph

4- their. faces. E.g., Tr. 14,070, 14,095. While the mores of the workers
caused them to be reluctant to volunteer information, they responded
candidly when asked direct questions, as was done in the Duke insestiga-
tion (for example, see Carpenter Tr.14,233 and Individual 196, l.C.,,

Tr. 2018,2084 and 2086).

In sum, the Board's evaluation of the methodology of the Duke in-
vestigation considered the testimony and cross-examination of the Duke
panel, the expert witnesses, the testimony of workers called by Interve-
norsi the reports, affidavits and exhibits. We also considered the inde.
pendent investigation of the Staff and the consistency between Duke
and Staff results, as well as the monitoring of the Duke investigation by
the Staff (Urye and Blake, Tr. 13.848, 13,865, 13,883). From all of this
we find that the Duke investigative methodology was valid and an ap-
propriate base for making generalizations and conclusions.

Palmetto also criticized Duke's investigation for incompleteness. We
essentially agree with the Applicants on these points. The Board (with
one wording change) adopts Applicants' Proposed Findings at -C." pp.
I1 and 124 which read:

Intervenors alleged that the afDdmis do not reflect all the matters raned during
the 'nterviews tscr. c.s.. Tr.13.14th This allegation was not subsuntiated by thei

testimony. Of the five Catawba employees called by intersenors. four stated that
the affidavits fully reflected their concerns iTr. 14.142-43. McCall. Tr. 14.188 89
Braswell; Tr. 14.222 24 Carpenter; 1 C. Tr. 2068 69. Ind.196L Indnkfual 31 did

have two concerns which were not reticcted on either of his afGdmis. but this was
only because he forgot to mention them en that he was a nervous indnedual and his

mind would so blank at times ti.C. Tr. 2103. 2105. 211819. 2130-31. Ind. 31 L lie
stated he was not intimidated by the interviewer. Mr. Bolin tait Ilis claim that the
interviewer told him ."1 don't want to hear about harassment ~ II.C. Tr. 2l05. Ind.
31) was denied; the interviewer testified that the anidavits of Indnidual 31 con-
tained all the statements he made tTr. 14.273 76 Bolant This Board. h.ning ob.
served the demeanor of these witnesses appearing before it, credits Mr. Bolin's testi.
mony. In any event. Individual 31 sauf he did not have anything to sa) about haraw

*

'On october 2.1984 the Board mucd a Reused Protectne Order so protect the names. addree and
telephone numbers orcurrent and former Duke employees prouded so intersenors bs eisher Tppheants

-

or the NRC in connection with the foreman oscrride concerns As a rewh. references herein to mdi.;
uduals whose identity as subices to nondnclosure under the protectne order are made >> reference to a
number code supphed by Apphcanis. The Bmrd delcrmaned that dmlosure of NRc sentidemut
sources. even under a prosccine order, was not required in order to prone the mues .utequ.atch. Tr13.014 15;
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ment (I.C. Tr. 2105, Ind. 31), and he had never seen anything involving a foreman
that he thought would adversely affect the safe operation of the plant (I.C. Tr.
2135-36, Ind. 31). .

The Board concludes that these affidavits, which were rehed upon by Apphcants
during their investigation, ladequately] reflect the concerns that the employees

. raised during their interviews. This conclusion is particularly reasonable in light of
.

the fact that the employees themselves read and signed these affidavits and pre.*
*

sumably would note inaccuracies (see App. Ex.118).

In a similar vein, Palmetto criticized the ' Applicants for selective-'

omissions. In that regard, the Board conc. s in and adopts Staffs PFF
20:

m

Palmetto also attempted to show that the (Duke) report itself was incomplete, by
toning down negative implications or leaving out significant decads, particularly con-
cerning the fleid testing of critical welds from Arlon Moore's crew (e.g., Tr.13,436,
13,439 40, 13,510, 13,512, 13,514, 13,516, Guild), and concerning Duke's taking
personnel action against a dozen supervisory personnel, Tr.13,376, Guild, rather
than the five individuals noted in the August 3,1984 report. We agree that all the

' details of Duke's investigation are not contained in its report, which was intended .
to serve as a summary of a much larger amount of material See P.A. Ex. Id6
(9/4/84 Memo to File, B. Urye, L Blake), However, that is one of the principal rea-

)ions the Board ordered further discovery and hearings - to probe the bases for the -
Applicants' findings. .We are satisfied that through this process the significant
details, including those concerning weld testing and personnel actions, were not
only r tade available to Ptimetto, but the subject of extensive cross-examination.88 '
in the Board's view, the full scope ofinformation uncovered and persons responsi-' '
ble, was available and the subject of the hearings.88

IV. EMPIAYEE AFFIDAVITS AND WITNESS TESTIMONY

Affidavits from over 200 employees obtained as part of the Duke in.
vestigation were placed in the record as App. Ex.118. The Board also-
heard testimony from six present and former employees called by Pal.
metto. The Board adopts much of the Staffs Proposed Findings as an
accurate fellection of the substance of this testimcmy, as indicated in the :
following discussion.

10
The proposed evnployee action plan, which summanned proposed actsons to be taken against about a

dozen indmduals, was fully probod. See P.A. Ex.154. Tr. IJ.J72, er w4r sr* ease F.A. Ems. 852, 153,
155 (documenung certain personnel actions taken). Moreover, since the critens for taking personnet
acason was "inappropnose supervisory action" (Tr. 13.220-21, Dick), and not foreman ovemde, the dis-. *

~

~ ' perity in reporting asserted by Psimetto is orlittle sisnificance.

il However, as empleened in section V.8, below, we find that Applicants could have been more forth-
right in presenting the results of the field testing of welds.

s
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A. Instances of Foreman Override

The Applicants conducted followup interviews and technical reviews,
as appropriate, of allegations contained in the affidavits. Based on that
analysis, they concede ten specific instances of foreman override based,
on first hand employee knowledge. (Hollins, Tr.13,256 and 13,259; see*

also App. Ex.116, at 14.) The Staff's Proposed Finding 21 identifies
thirteen specific instances which appear to meet the definition of fore-

,
man override. The instances and foremen involved are:

* four interpass temperature violations (Arlon Moore, three;
John Gladden, one).

* four. attempts to mislead inspectors (Halterman, Barker,
Gladden, Christey).

* one lookout for QC inspector (Moore).
* three directions to work without process control paperwork (E.

Cobb).
* one direction to work on a nonconformed item (B. Cobb).

B. Violations of Interpass Temperature

Allegations that the required interpass temperature limit of 350*F for
welding on stainless steel (NRC Regulatory Guide 1.44; Duke Nuclear
Guide 1.31,14) was frequently exceeded was the most serious issue
raised and received more attention than other issues at the hearing. The
Staff's interviews with Welder B (Staff Ex. 31) and the followup investi-
gations (Staff Ex. 33, at 2 and App. Ex.116, at I-6; see also Llewellyn,
Tr.13,457-58) led Staff to conclude that "at least one welder violated in-"

terpass temperature on safety-related systems as a result of (production)
pressure from [ Foreman] Arlon Moore" (Staff PFF 23, at 1213).

Individual 196 described in affidavits (App. Ex.118) and testimony
three incidents where he believed interpass temperature might have
been violated. In one case, a welder had said he was welding too hot be-
cause "Arlon said I need to get them done tonight." (I.C. Tr. 2022,
App. Ex.118, Affidavit 196.) On another occasion, Arlon Moore 're-
placed Individual 196 and another welder with two other welders in
order to finish work by tne end of the shift. Individual 196 believed that
"for them to finish those welds so quickly, they had to work outside of*

procedure." I.C. Tr. 2074-76; App. Ex. I18, Affidavit 196. In a third
incident, Individual 196 was concerned that W.M. Carpenter, a former
Duke welder, had done work too quickly. I.C. Tr. 2034-35, 2073; App.*

Ex.118, Affidavit 196. However, Individual 196 did not have personal
knowledge whether procedures had been violated (I.C. Tr. 2034), and
Carpenter subsequently testified that he had done the job rapidly by an
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assembly-line approach that did not require excessive temperature (Tr.14,213 14).
Mr. Carpenter did relate another incident where foreman

Moore had told him to make another pass when he could not " lay his
hand on it" (Tr.14,015).

Welder B informed NRC Inspector Uryc about 12 to 24 welds in the
Unit I pipe chase that were overheated by Individual 70 and involved

,

Foreman Arlon Moore. Another incident, involving John Gladden, was%

raised by Individuals 106 and 33. App. Ex. I16, Appendix A, at 12, and
App. Ex.118. The Board concurs in the Staffs PFFs 23-16, which pro-
vide more technical details on this subject. We agree that these instances*

ofinterpass temperature violations are isolated, involving only two fore-
men who have since been removed from supervisory responsibilities.

C. Misleading Inspector / Defeating Inspection Process

The Board adopts Staffs PFFs 29-30, which describe an event involv-
ing C.W. Braswell, as follows:

As noted in the initial tally of allegations of foreman override found in Applicants'
report, these were four alleged incidents in which a foreman gase a direction to a
craftsman which served to mislead the inspector invoked, or to defeat the proper
functioning of the QA/QC system for maintaimng quahty construction. Each in-
volved a different craft foreman. Two were the subject of cross examination.

C.W. Braswell, a powerhouse mechanic, related that a QC inspector had come to
him asking him to identify some redheads (expansion bolts) which had been in-
stalled in the number one reactor loop a year before with a torque wrench which
was the subject of a t.cficiency report (R 2M for being out of calibration. App. Ex.
118 (Braswett); Tr. 14,175-77, Braswell. Braswell couldn't remember the exact loca-
tion, but was able to point out the " loop" involved and the inspector was able to
check the redheads on it. Tr.14176, Braswell. Mr. Braswell said his foreman. Ed
IIalterman, told him just to point out some redheads; but he could not remember if
he was told this before or after the loop was checked, and did not know whether
Mr. Halterman was serious or kidding. Id.

Assuming that this event actually occurred, evidence of foreman direc-
tion to violate procedures is not clear. The QA program was not actually
defcated. Under all the circumstances, we believe this is a trivial matter.

The Board adopts Staffs PFF 32, describing an event involving Indi.vidual 31, as follows:

Individual 31 related an incident in the Unit I pipe chase in which he had repaired
,

+

the same weld four or five times because the radiograph kept showing a rejectable
condition. The last time it came back, Individual 31 discovered that the x ray depart-
ment had been sending the wrong weld package. However, instead of tethng Indi.;
vidual 31 to inform the Authorized Nuclear Inspector (ANI) that there had been a
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mix-up, his foreman, H. Barker, told him to tell the ANI that he had found the
defect and get the hold point signed off. Rather than do this, Individual 31 told the
ANI of the mix.up, and both welds were red-tagged. App. Ex.118, Ind 31; I.C. Tr.
2107-10, Ind. 31, According to Individual 31 Mr. Barker had wanted to get the
matter of the mix-up resolved without causing the radiographers involved any trou-
ble (they both received disciplinary "A" siolations as a result of this incident). l.C.

(- Tr. 2 t l013, Ind. 31.

This is an isolated incident in the record and represents no pattern of
activity or general inclination to deviate from procedures.,

Two other incidents involving Mr. Barker were related by Individual
31. We consider neither to involve foreman override.--(See Staft's foot-
note 13 to PFF 33 for more detail.) One incident involved an order to
remove a red tag after receipt of resolution papers, which is permitted.
The other concerned a weld Barker approved that had looked acceptable
to No.131, but not to another welder. The weld had " shot" acceptably.

There were two other incidents described in affida"its (App. Ex,118),
but not subjected to cross examination, which warrant discussion.
StalTs PFFs 34 and 35 describe an incident found in the affidavits of two
welders, Individuals 72 and 177, which involved

foreman Johnny Chrisley telling the two welders that one of them had done the
welds (fastening angle iron clips to ceiling rails in the control room) and someone
had to stencil them so they could be signed off. One (Individual 72) said he didn't
do them and refused. The other (Individual 177) said he stenciled 35 40 welds
which he had not done, but that those he didn't feel comfortable about, he reweided
or repaired. He said he did it (stenciling) because the foreman told him to. App. Ex.

i
116, App. A, Sac. VI; App. Ex.118, Inds. 72,177.

Applicants concede that, if true, this action violated a Duke, but not a code, pro-
cedural requirement. App. Ex.116. App. A Sec. VI. This is within our dennition of
foreman override. In addition, this incident was not detected by the QA program.
However, as noted by Applicants, all appropriate inspections were made, all were
acceptable, and all Duke welders are quali0ed to perform the wek's in question.14.
The principal rationale for stenciling welds, as we recall from our earlier debbera.
tions in the Fall of 1933,is to assure that if bad welds are made, the welder involved

- can be traced. If bad wekts could not be traced to the appropriate welder, it would
be difficult to either remove or retrain the problem welder .

We also adopt Staft's PFF 36 concerning the affidavit of Individual 94,

in which he discovered that a hold point had been missed, which he serified with a*
,

DC inspector. However, his foreman, John Gladden, told him to get another inspec-
tor, and that the other inspector might miss the problem and sign off the weld. Indi-
vidual 84 informed the first inspector, who apparently alerted the second inspector.

,

-' who told Mr. Gladden he would not sign off the work. Individual 94 considered this
direction to violate a procedure. App. Ex.118, Ir.d. 94.
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A deliberate effort by a foreman to deceive or withhold information
from an inspector by his own action or through orders or other guidance
to subordinates is a serious matter. Ifit is not a clear violation of present
procedures, it should be treated as such. If a widespread practice, such a
proclivity could, if not detected, impair the functioring of the QA pro-

#. gram. In this case, however, the record reflects only these isolated
incidents, not representative of a pattern of improper actions. In and of
themselves, these incidents were of no safety consequence.

s

D. Direction to Work Without Process Control

The Board adopts StafTs PFFs 39-42 on this subject.

Applicants' August J,1984 report notes Gwe incidents in which craftsmen (Indi-
viduals 77,94,46,95 and 88) stated they were directed to work on hangers or to fit
up pipe without having the necessary paperwork (process control) in their posses-
sion. App. Ex.116, Appendix A, Sec. III. According to the report, four of the Gwe
involved one powerhouse mechanic foreman, Ed Cobb, and the other, John Glad-
den. None of these incidents was the subject of cross-exammation, but are discussed
in the related affidavits. See App. Ex. 18. Further, Individual 1% testified he was
told by Individual 109 that Arlon Moore told Individual 109 to start welding without
process control. The affidavit of Individual 88 (mentioned in Applicants' report)
also related an mcident in which a welding foreman, Dave Williams, instructed a
welder to make a tack weld without paperwork. Individual 88 said that, of his own
accord, he watched to see that no one was coming. App. Ex.118, Ind. 88. Finally, in-
dividual 88 mer 'ioned an incident in which he and Individual 77 had been working
on a hanger but Individua. 77 left with the paperwcrk, and in his absence two other
powerhouse mechanics finished the work. Id. As noted by Applicants, in the inci-
dents involving Individuals 46 and 95, the paperwork was nearby, App. Ex. 116,118
(affidavits), and this appeared to be the case in one of the incidents recounted by In.
dividual 88. Individual 94 related that he refused to follow Mr. Gladden's instruc-
tion. Id. Individual 77 said, with respect to his own concern, that he talked Mr.
Cobb into waiting for the paperwork.

Applicants acknowledge that craftsmen were required by quality assurance proce-
dures to have possession of the process controlinformation while performing work,
so that it is available for reference as necessary. App. Ex.116, Appendix A, at III-2.
Thus, direction to work without such paperwork is improper, and appears to consti-
tute foreman override. Second, there is no evidence that these incidents were
detected by the QC inspectors, although some craftsmen simply refused to go along
with the violation. Third, there does appear to be a limited pattern here, which in-
volves one particular powerhouse mechanic foreman, Ed Cobb. Although three

-

other foremen are mentioned, the incidents appear isolated. The evidence suggests*

that Mr. Cobb had a practice of keeping the work going, even if paperwork was not
with the craftsman, as required. Although both Arlon Moore and John Gladden
were the subject of other foreman override incidents, the two incidents related do,

-
not demonstrate a proclivity to direct work without process control. The name of
Mr. Williams, also mentioned here, does not appear again, to the Board's knowl-
edge,
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If craftsmen were regularly forced to work without being allowed to refer to the
appropriate controlling procedures, the opportunity for workmanship error could
reasonably be said to increase, and part of the quality assurance program would not
be working. Nevertheless, if errors were to occur, defective work would be subject
to inspection, as noted by Applicants. App. Ex.116 Appendix A, Sec.111. We are
not, however, prepared to say that the evidence shows that work without process,.

*

control was pervasive, based on these few incidents involving mainly just one
foreman. Moreover, we are also mindful of our earlier findings that,in general, Ap-
plicoats' system of process controlin the welding area worked rather well.g

The Board therefore finds that although one foreman appears to have had a pro-
clivity to direct that work continue in technical violation of r'ocedures, this practice
was not, in fact, widespread, and, because of the inspection process, is unlikely to
have led to the quality assurance program failing to detect faulty work. These inci-
dents do not demonstrate a significant breakdown of the QA program.

E, Cold Springing

The Board adopts Stafrs PFFs 47 52:

Although Applicants included " cold springing" in Appendix B of their report, in-
dicating their view that foreman override was not present, Palmetto Alliance
nevertheless attempted to show that foreman override occurred in this activity. Tr.
14,095, et seg. (See also P.A. PFF Tr. 14,413-17.) Cold springing, which involves
the use of come-alongs and chain falls to force fit mismatched pipe ends so they can
be welded, Tr. 13.567-68 Mitts, was a subject considered and resolved in the initial

PID.
James Boyd McCall, a powerhouse mechanic, alleged that he, a welder, and sever-

al inspectors had allowed the force fitting of a pipe using one come-along and three
chain falls without first using a dynamometer to determine the force needed and
without proper documentation, as required by CP-483. Tr.14,101 McCall; Tr.
13,561, 13,564, 13,579-80, Mills. The welding foreman, Jim Johnson, was told the
pipe could not be hand-fit, but told them to go ahead and pull it over Mr. McCall
contacted Ronald Kirkland, a QC inspecor, who -went to his supervisor, Bill
Deston, returned, and told them to proceed to me.ke the fit.Tr.14,103-06, McCall.

The crew members, foreman and QC inspector in this case all believed the cold
springing was acceptable, under QA Procedure M-4. Tr.14,110, McCall; App. Ex.
116 Attach. B, at 111-1. However, NCI 18304 was originated on April 5,1984, to
document the cold spring W., and it was determined that the force used violated
CP-483. Tr.13,574-75, Mills. It appears that the foreman and QC inspector had mis-
!akenly relied on QAP M-4, which states that jacks, jigs and other fixtures can be
used to align a fit, but had not considered CP-483, which specifically addresses cold
springing. Tr. 14,099-100, 14,110, 14,114, 14.135, McCall; Tr. 13,574-75,

, 13,540-81, Mills.
Mr. McCall also related an incident which occurred soon after, involving use of a

porta-power hydraulic jack, but no foreman was involved, and, in any event, it was
observed by a QC inspector and non conformed.Tr.14,116-20, McCall.,

e

' While two other cold-springing incidents were mentioned in affidavits, none of
these involved intervention of a foreman. Tr.13,56i,13,568 69, Mills; App. Ex.
118,Inds 127,163,198,168.Seealso Tr. 13,570-74. Hollins, Llewellyn.
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[ None of the above incidents involve a direction by a supervisor to violate a proce.
p dure and thus do not state a case of foreman oveiride. While in the first case. the
[ QA process did not identify the violation, it appears from the second incident shortly

[. - t.tereafter. that a similar violation was indeed caught. In addition, design engmeering
!

..# 13.581-83 Mills. From one isolated case. we cannot draw any inference that a sis-
determined the cold spring to be insignificant from a safety perspective. Tr.

,
_

nificant breakdown of the QA program occurred,

t

9- F. Removal of Are Strikes Without Process Control,

Applicants define arc strike as:
!

!' Basically a welder's mistake. The electrode is nadvertently brought in contact with
l- material to be welded. The welder immediat pulls the electrode away from the

material. The material has been quick!y heat and cooled with small discontinuity -
created on the material.

,

, .

(App. Ex. I13, Attach. C, at 6.)
Witness McCall testified that arc strikes outside the weld zone usually

L occurred when a welder was dragging his rig from place to place and the
tungsten electrode accidentally hit up against a pipe. (Tr. 14,126-28.)

The principal concerns associated with arc strikes are that (1) the -
' possibility that a crack in the pipe will result, (2) grinding of a deep

strike will substantially reduce the thickness of the pipe,' and-(3) unde-
!' sirable material will be left on piping or valves. (Tr.13,595.) For exam-

pie, Staff witness Czajkowski noted a crack associated with an are strikeL

'

on one of the test socket weld specimens sent to BNL for examination.
(P.A. PFF Tr.14,410; StalT Ex. 34, at 5.) In response to questions from
the Board, witness Van Malssen testified that, with the possible excep .
tion of fatisrtie in piping materials "we would leave arc strikes if they
dida't violate the wall thickness of the material." (Tr.13,652.)

. Superficial are strikes la the weld zone that are removed with a few
strokes of a file do not vi(late Duke's process control procedures and do
not require additional process contrci paperwork. (App. Ex.116 Attach.
B,'at I-3.) Removal of deeper are strikes or are strikes outside the weld
zone requires proper authorization and documentation on a M-4 Form
and QC inspection. (Tr.13,596.) QC inspectors are responsible for -
noting any questionable areas on a weld, including are strikes,' during--

the final system inspection. (App. Ex.116, Attach. B, at I 5.) The M 4
procedure includes walkdown inspections of the piping system with the

| 1 objective of finding any construction damage, including are strikes. (Tr.
L 14,144.)
r
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This Board adopts portions of StafT's PFFs 53 56:

Although the allegation that welders were improperly instructed to remove arc
strikes from valves and piping without paperwork was raised by the April 1984 NRC
inspection report. Applicants treated the matter in Appendix B of their report.

9 based on their finding that tnere was no foreman override. See App. Ex.116, Ap-
E pendix B, Sec. l. . . .

While about a dozen individuals lexpressed concerns about arc strike removall,

4 see Tr.13,591, Llewellyn, only one [ incident) appeared to be a violation which had
not been caught. In that case, Individual 109 stated that his foreman, Arlon Moore,
had filed off several minor are strikes on a valve under the I A steam generator and
instructed him to do the same. App. Ex.118. Ind.109. In a followup interview, he
said he was unsure of the location of the are strikes. App. Ex.116, Appendix B, at
I-2. Another welder, Individual 1%, corroborated this account, but had no direct
knowledge if there were any Gle marks or where they came from, although he had
seen what appeared to be Gle marks on the body of the valve. I.C Tr. 2038 40,
2060. Applicants conducted a further analysis in order to determine whether improp-
er filing had been done on other valves welded by members of Individual 109's
crew and to confirm the location of the valve he identified. Applicants confirmed
the location of the valve with Individual 109 and their examination of 19 other ac-
cessible valves performed by this crew revealed that any filing or grinding marks ,

outside the weld zones on these valves were performed by the manufacturer. Tr.
13,597-98, Kruse; see also App. Ex.116 Attach. B, at 1-2. Individual 1% also testi-
Ged he was satis 6ed that the marks on the valve, raised in his and Individual 109's

''
concern, occurred at the manufacturer. I.C. Tr. 2061. According to the evidence
above, the foreman's decision to remove minor are strikes was technically correct,
since he is responsible for any are strikes on components welded by his crewc

Additional concerns raised included: the removal of superficial are strikes in the -
weld zone, which is not a procedure violation since no process control is required;

H. * the removal of deeper arc strikes or those outside of the weld zone without proper
process control, which was detected by QA; or general allegations of arc strike,

removalin the past about which no specific information was available. App. Ex.116,
Attach. B, at I.3 to I-4; see also App. Ex.118, Inds. 5,37,102,131,168,176,186,
191,194, and 208.

The Board notes or.ly one case where arc strikes were removed at the
direction of the foreman. This was not a violation since the are strike
was in the weld area. The other allegations were not confirmed.

G. Scope of Foreman Override Concerns

Palmetto reviewed the employees' affidavits and summarized the re-*

.

sults in three tables (Tr. 14,437-30), Table 1 is a basic table that lists
worker affidavit number, nature of incident reported, craft, whether a

: direct witness, and supervisor involved. The other two tables are sum-
maries of different information from Table 1. According to Palmetto,
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Table 3 shows that "the scope of supervisors implicated in override con-
cerns is well beyond Arlon Moore and his crew" (Tr.14,429). - that
twenty three supervisors are implicated in foreman override, compared
to the five supervisors implicated by the Applicants. Tr. 14,428 29.u

The Board believes that our detailed scrutiny of particular foremen*
and incidents (at pp. 1495-1501 of this opinion) is a sounder basis for as.-

'

sessing the extent of foreman override than the corresponding parts of
Palmetto's tables. Therefore, in order to assess the incremental signiti-
cance of the tables, the Board disregarded all incidents in Table I which
involved one of the foremen (supervisors) already discussed in this
opinion. We then reviewed each of the remaining aflidavits in Table 1.
In our view, none of the remaining affidavits describes events clearly in-
volving foreman override, although five describe debatable situations.o
Of these debatable situations, in one (No. 36) an employee was not re-
quired to do improper work, another was based on second-hand informa-
tion (No. 66), and in the remaining three (Nos. 20,163 and 182),insur-
ficient information was provided.

Based on our analysis of Palmetto's Tables 1, 2, and 3, we must reject
the argument that foreman override at Catawba has been any more
widespread than is reflected in the specific incidents discussed in this
opinion. We agree with the Staff that those incidents reflect involvement
by only eight foremen (among hundreds at the site), and that five of the
eight were i1volved in a single incident, with no indication of patterns of
improper conduct. Furthermore, the incidents of foreman override in-
volved principally one foreman, Arlon Moore, while Moore was working
for a particular General Foreman, Billy Smith. Both Moore and Smith
have been relieved of their supervisory responsibilities. Even so, it was
appropriate for Staff to issue the notice of violation because even one in-
stance of foreman override could be a serious matter.

V. SAFETY SIGNIFICANCE OF FOREMAN OVERRIDE

A. Introduction

The allegations of foreman override referred to ten different kinds of
construction procedures. Serious violations of such procedures could

'

12 Palmetto erroneously states that Duke round sia supervisors involved in torsman override. Tr.
14.42d. The stafrimphcated eight difrerent supervisors but five or the eight were associated with only '
one inadent. See staff PFF 21.

.' H The Board's reaons for rejecting the remainder included: nonsafety related work (e 3. 91,118.
110. 164), no allegation of foreman override (e g. 62), no specific incident cited (e s., 28) person
named not a foreman (e g. 70,180). bed decision but procedure followed (e s . 228.127. l)l.120), no
instruction to violate procedures and none violated (e 3. 114).
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result in substandard work. The procedure that received most attention
at the hearing and that was most clearly associated with foreman override
was the interpass temperature requirement for welding. We discuss the
significance of exceeding prescribed interpass temperatures here.

g
We have examined the circumstances associated with the other nine

construction procedures cited in the record and conclude that although a
construction or quality assurance procedure violation was evident in
several cases, either those cases were nonsafety related or the safety,

implications were trivial.

B. Interpass Tesaperature

In order to prevent the base metal of welds from becoming too hot,
procedures specify that welds should cool to at least 350*F between weld-
ing passes.i* Overheating of stainless steel could sensitize it, causing sus-
ceptibility to intergranular stress corrosion cracking (IGSCC). (Staff Ex.
34, at 1.) Witness Kruse pointed out that excessive heating of stainless
steel can also result in undesirable constriction on the inside of socket
welds after the weld has cooled and shrunk, or hot cracking of the weld
metal because of the absence of ferrite control (Tr.13,540).

In view of the many allegations ofinterpass temperature violations by
Welder B and others, Duke undertook a combination oflaboratory and
field tests to investigate their significance. Duke thought that some of
the welds in question might have cooled to 350'F or below, even if the
welder thought otherwise. Therefore, one set of tests was made to deter-
mine how long it took 2 inch socket welds and 6 inch pipe to cool to -
350*F. (App. Ex.116,' at I 3.) From these tests Applicants concluded
that several of the interpass temperature violations perceived by the
welders had not actually occurred. (App. Ex.116, at I 4.)

Applicants also tried to identify specific welds in which an interpass
temperature of 350*F had been exceeded by use of an etching technique
that evaluates chrome carbide precipitation. This involved adapting

~ ASTM A-262 Practice A to field use. (Tr.13,634; App. Proposed Deci-

14 None of the technical witnesses could cite a scientine authonty for the 350*F " standard * However. it-

appears to be a tradition in the industry (Tr. 13.538 42; 13,870 72). staff witness Craskowski testined*

that. for the type of welding involved here, interpees temperature is a nonessential vanaN4 according to
the AsME ao,ler and Pressure vessel Code. i 9. If the interpass temperature were raised, it would not
manifestly affect the mechanical properties of the weld. However. "you would have to w ery about thew
strees corrosson cracking aspect .. " (Tr.13.871). Applicants pomt out that there is no AsME or*

AWs Code requirement regarding interpass temperature for stainless steel and, consequently.
.

* allegations regarding exceeding maximum interpass temperatures do not in themselves represent viola.
tions or any Code requirements. However, Duke has committed to comply with NUREG.I.44 which
recommends a masimum interpass temperature of 350*F ror stainless steel welding." (App. Ex.116. at
I.S.)
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sion at 16; Staff PFF 23.) Starting with a populatiort of about 2000 safety-
related welds on 2-inch and smaller pipe made by foreman Arlon
Moore's crew (Tr.13,451), design engineering identified 361 which
they considered " critical." Because of time constraints, twenty three of
the " critical" welds were randomly selected for testing with Practice A
(Tr.13,452). The Staft's consultent, Mr. Czajkowski, recommended
that some of Welder B's welds (where the interpass temperature appar-

,
-

ently had been exceeded) also be tested with Practice A (Tr.13,457)
and some welds made by the person Duke believed to be Welder B were

,

added to the sample. (Tr.13,458.) A total of twenty-five sample welds
,
*

was tested. (Tr.13,466.)

In order to determine whether Practice A could distinguish between
welds made with the prescribed interpass temperature of 350*F and
welds made without allowing cooling between passes, Duke made
sample welds under both conditions. Brook ~ haven National Laboratory
(BNL) tested pieces of eight weld samples under Practice A and conclud-
ed that none of them was rejectable. "Even the specimens with no heat
input control would be considered acceptable," BNL said. A second
BNL conclusion was that, " practice A is a viable method of field metal-
lography for determination of sensitization of stainless steels." (StafiEx.
34, at 5.) This Board's interpretation of these BNL conclusions is that
Practice A did not distinguish welds that had experienced high interpass
temperatures because they did not become sensitized.

Applicants completed the field testing of welds made by Foreman
Moore's crew and found at least three with microstructures which would
not be acceptable under Practice A. (P.A. Ex.161, at 3.) One of the
welds that did not pass the Practice A test had been made by an individu-

-

al believed to be Welder B. (Tr.13,462; P.A. PFF Tr.14,399.) Seeking
an explanation for these unacceptabic microstructures, Applicants
welded four test sockets using pipe with the appropriate heat number
and four different interpass temperatures: room temperature (72*F),
250*F,350*F and uncooled (over 700*F). (Tr.13,502 03.) When tested
under Practice A, only the specimen with the 72*F interpass temperature
exhibited acceptable microstructure. Even the weld made with an inter.
pass temperature of 250*F (well below the procedural requirement) had
unacceptable microstructure. (Tr.13,503.)

Once again, Practice A was shown to be oflittle or no use in distin-
guishing between welds made within and in excess of the prescribed

,

-

350*F interpass temperature. In contrast to the Brookhaven results,
however, the possibility of sensitization to IGSCC at temperatures at
least as low as 250*F was indicated. In view of the disparate results pro-

,.
-

duced by the BNL and Duke laboratory tests and the small number of
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test specimens involved in each case, this Board is not convinced that
the results of these tests are dispositive of this matter. Further testing
aimed at determining the validity of the 350*F interpass requirement
would be desirable.

Applicants' principal description of the interpass temperature tests is
,' at page I-6 of App. Ex.116. Applicants do not distinguish between the*

.early tests, participated in by BNL, and the ones that followed discovery
that some welds in the field did not pass Practice A. Applicants' main
point is that interpass temperature did not appear to influence the._ ~g

degree of sensitizatiot . Intervenors view this portion of- Applicants'
report as an attempt to suppress the results of the field tests (P.A. PFF,
Tr.14,397,14,401). We find some merit in Intervenors' position. Had
the field testing with Practice A showed favorable microstructure in all
cases, then safety concerns related to excessive interpass temperature
would largely have faded away. When unfavorable microstructure was
found in three out of twenty five welds and also in test specimens made
at interpass temperatures below 350*F, the potential for IGSCC could
not be ruled out.

Intervenors attempted to show that the field testing of welds using
Practice A was insufficient and that the extent of sensitization was more

- prevalent than reported by Applicants. (P.A. PFF. Tr.14,399, Tr.
14,402.) We need not reach these questions inasmuch as Applicants ulti-

. mately do not rely on the field tests for their conclusion that IGSCC will
not be a problem at Catawba (App. PFF at 17).

Both Applicants and StalTexplain that three factors must be present in
,

order for IGSCC to occur: - sensitization of the metal, stress, and a suffi-
,

ciently corrosive environment.-(App. PFF at 1718;~ Staff PFF at 16 !

n.ll.) In view of the unfavorable microstructure found on some of the.
welds examined in the field and also on the laboratory test welds exam-
ined by Duke, Applicants do not rely on the absence of sensitization to
assure that IGSCC will not occur. Moreover, the second element in
IGSCC, stress, may also be present because Duke does not heat treat ~
welds to relieve stress (Staff Ex. 30, at 2).' Therefore, Applicants rely
principally on the absence of the third element - a corrosive environe '

ment - as assurance against IGSCC. (Tr.13,607.)
Applicants' witness Ferdon testified that IGSCC has occurred only in-

frequently in PWRs.' Furthermore, the ir. stances' where it ' has been.
-

reported have been associated with aggressive environments, e.g., sig- '

nificant concentrations of oxygen, chlorides or other corrosive materials
(Tr.13,608 14; Staff Ex.'30). See also App. Ex.116 at I 7. Mr. Czajkow-.

* '

ski, an expert witness for the Staff, suppcrted Mr. Ferdon and testified '
that, "despite exceeding interpass temperature and sensitization of -
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welds. IGSCC is not expected to occur [in the primary loop at] Catawba
and those welds would nevertheless be safe in service." (StafT PFF at 16
n.11.)

The record on interpass temperature concerns reflects that:

_f (a) Only two (Moore's and Gladden's). or at most a very few. weldmg crews were*

subjected to foreman override in respect to interpass temperature.

(b) Only a few individuals on Moore's crew (where most of the specific complaints
., occurred) and only one on Gladden's crew were personally involved in failures

to adhere to interpass temperature procedures.

(c) Only on rare occasions over their employment history at Catawba did the in'-
vo!ved welders violate interpass temperatures.

(d) The safety-related welds identified with hish interpass temperatures were asso-
ciated with the primary coolant system that will nandle only noncorrosive
fluids. We found no pattern of foreman override which would expand the area
of concern to systems with assressive environments.

(e) There is a favorable tract record of PWR primary loops in respect to IGSCC.

Therefore this Board concludes that foreman override causing viola-
tions ofinterpass temperature requirements has not significantly afTected
the quality of construction of the Catawba plant. -

VI. CONCLUSION

As reflected in the foregoing discussion, the Board generally agrees,
with the major thrust and conclusions of the Applicants' and StalTs pro-
posed findings. Conversely, we largely disagree with Palmetto's proposed
findings. The bases for our disagreements with Palmetto's principal
points, although not always labeled as such, are set forth in this

' decision. We note here one final point of disagreement.
Palmetto alleges that "the true extent and seriousness of the foreman

override practices lat Catawba] . . . remain yet unknown" because that -
practice is " cloaked in an atmosphere of threat and intimidation against
those who might disclose its existence." Tr.14,430. We are told that-'
fear of reprisal has created a " chilling effect" on the expression of safety -
concerns (Tr.14,391), and that the atmosphere at Catawba was " clearly

; repressive." Tr.14,429. In the context evoked by these allegations, we
. are asked to recall selectively some of our findings on harassment allega-
tions in the June 22 Decision. Tr. 14,432 33. Having failed to show a

; pattern of foreman override (or to cast substantial doubt on the Appli-
cants' showing), Palmetto is falling back on the " climate of fear" thesis
it advanced unsuccessfully earlier in this case. We reject that thesis once
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more. We did consider the willingness of the foreman override witnesses
to testify, particularly in light of the fact that they were being asked to
criticize their supervisors. See p.1493, above. Beyond that, however,

-

broader claims of harassment and intimidation were resolved in the Ap-
- plicants' favor last June, and are now pending on appeal. For the Appeal

;,

Board's information, we add only that we see no basis in the foreman
override record for reopening those questions.-

The Board summarizes its basic findings of fact and conclusions of,
*

law, as follows:
e The Applicants have met their burden of proof with respect to

foreman override concerns at Catawba.
e Instances of foreman override at Catawba have been isolated;

only one foreman has been involved in a pattern of foreman
override; that foreman and his supervisor have been relieved
of supervisory responsibilities.

e Instances of foreman override have not compromised plant'

safety.
e in view of the foregoing, the Applicants have demonstrated a

reasonable assurance that foreman override (also referred to as
Welder B and related concerns, as described in 11 III.B.48-
III.B.50 of our June 22, 1984 Decision) does not represent a
significant breakdown in quality assurance at Catawba.

This Board's Partial Initial Decision of June 22, 1984 authorized is'*

- suance of operating licenses for Catawba Units 1 and 2, subject to (a)
certain findings by the Director of Nuclear Reactor Regulation, (b) ful-
fillment of certain conditions imposed by this Board, and (c) resolution
af certain emergency planning ccatentions favorably to the Applicants
by a separate Board. The major conditions imposed by this Board (con-
cerning foreman override and emergency diesel generators) have now
been fulfilled or. withdrawn, and the emergency planning contentions
have been resolved favorably to the Applicants, subject to fulfillment of
certain post licensing conditions. As a practical matter therefore, this de-
cision paves the way for issuance of full power operating licenses for the -
Catawba Nuclear Station. Accord'ngly,

IT IS HEREBY ORDERED, pursuant to the Atomic Energy Act of

: 1954, as amended, and the' Commission's rules, that the Director of
Nuclear Reactor Regulation is authorized, upon making the findings on
all applicable matters specified in 10 C.F.R. l 50.57(a) anc upon satisfac-;

tion of the conditions in 1 1,19 NRC at 1585 of our l'artial Initial Deci-*

sion of June 22, 1984, to issue to Applicants Duke Power Company,~et
al., licenses to' authorize full power operation of Units I and 2 of the
Catawba Nuclear Station.

:
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Upon issuance of this decision, the jurisdiction of this Board will
terminate.

THE ATOMICSAFETY AND
LICENSING BOARD,

. Dr. Richard F. Foster
ADMINISTRATIVE JUDGE

Dr. Paul W. Purdom
ADMINISTRATIVE JUDGE

James L. Kelley, Chairman
ADMINISTRATIVE JUDGE

Bethesda, Maryland

,
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

o

ATOMIC SAFETY AND LICENSING BOARD

"-
Before Administrative Judges:

Helen F. Hoyt, Chairperson
Dr. Peter A. Morris
Dr. Oscar H. Paris

in the Matter of Docket No. 50 344-OLA
(ASL8P No. 84-498 05-OLA)

(SFP Amendment)

PORTLAND GENERAL ELECTRIC
COMPANY, et al.

(Trojan Nuclear Plant) November 28,1984

In this Initial Decision the Licensing Board finds that the Licensee has,
adequately demonstrated that the expanded capacity of its spent fuel
storage facility is designed to maintain discharges of radiation with speci-
fled limits and that such capacity is designed so that in case of accidents
offsite radiation levels will not exceed 10 C.F.R. Part 100 guideline refer-
ence radiation dose values. The Board concludes that there is reasonable
assurance that the Trojan Nuclear Plant can be operated without en-
dangering the health and safety of the public under the expanded spent
fuel pool c::pacity authorized by Amendment No. 88 to License No.
NPF-1 issued by the NRC OfTice of Nuclear Reactor Regulation on Jut.:
8, -1984, affirms the issuance of the amendment, and additionally,

concluded that no modifications thereof or additional conditions are
required.

.
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INITIAL DECISION

I. INTRODUCTION

On August 1,1983, Portland General Electric ~ompany (PGE) filed
an application for an amendment to License No. NPF-1 for the Trojan

,.

"

. Nuclear Plant (Trojan or Plant), a Westinghouse pressurized water
reactor, in order to expand the capacity of the plant spent fuel pool from
the current 651 assemblies to 1408 assemblies.

,

*

On December 5,1983, the Nuclear Regulatory Commission (NRC)
published in the FederalResister a otice that it was considering issuing
the requested amendment and a no

snificant hazards consideration de-
termination, and it provided an op tunity for any person whose inter-
est might be affected to request a he ing and to petition to intervene in
the proceeding. 49 Fed. Reg. 54,550.

The State of Oregon (Oregon), by its Energy Siting Council and the
Oregon Department of Energy jointly, filed a timely petition seeking a

'

hearing and intervention under 10 C.F.R. f 2.714 and the opportunity to
participate as a State agency under 10 C.F.R. f 2.715. The Coalition for
Safe Power (CFSP) also filed a timely hearing request and interventionpetitian.

In the Memorandum and Order of February 13,1984 (unpublished),
the Board ruled that Oregon and CFSP had demonstrated standing to in.
tervene in this proceeding and had thereby satisfied the requirements of
10 C.F.R. { 2.714(a)(2), and that Oregon also had standing to participate

'. as an interested State agency.

In its Memorandum and Order of April 23,1984 (unpublished), the
Board accepted contentions advanced by each petitioner, admitted each
as a party to the proceeding, admitted Oregon as a participant under 10
C.F.R. l 2.715(c) on all issues considered, and provided for further.

pleadings and a prehearing conference.

A June 12,1984 prehearing conference was held to identify the litiga-
ble contentions and to establish an evidentiary hearing schedule. On the .
same date, CFSP filed a letter withdrawing as a party to the proceeding.
This withdrawal request was granted in the ~ Board's June 25, 1984
Memorandum and Order Following the Prehearing Conference (unpubi
lished). Two Oregon contentions, as reformulated by the parties to re-*

$ -

flect the Board's rulings at the prehearing conference, were admitted in
.

j'
the June 25 Order.

"

License Amendment No. 88 was issued by the NRC Office of Nuclear
Reactor Regulation on June 8,1984, as authorized by Commission regu.

.

.lation, upon its determination that the amendment involves a no signifi-
t

4
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cant h'azards consideration. Pursuant to this Board's June 25 Order, the
. evidentiary hearing in this proceeding was calendared to be held thereaf-
ter in order to decide the matters placed in controversy by the admitted
Oregon contentions.

i

._i Evidentiary hearings were held on the Oregon contentions in Port-
land, Oregon, on October 10, 1984. Testimony was presented by wit-
nesses fer PGE and the Staff of the Nuclear Regulatory Commission'. (NRC StafD, and the two PGE exhibits listed in Appendix A to this Ini-
tial Decision were admitted into evidence by stipulation (Tr. 49).

' Oregon did not present a direct case, but cross examined witnesses for
PGE nd the NRC Staff. '

filed " Portland General Electric Company Proposed Findings of
Fact nd Conclusions of Law in the Form of an Initial Decision" on
October 10, 1984. In a letter to the Board dated November 6,1984,

~ Oregon indicated its acceptance, by reference, of the proposed findings
filed by PGE. The NRC Staff, on November 13,1984, filed "NRC Staff
Proposed Findings of Fact and Conclusions of Law in the Form of an ini-
tial Decision." Staff adopted the proposed findings filed by PGE, except
for proposed changes or additions to several sections of PGE's proposed
findings. By letter to the Board dated November 14,1984, PGE indicated
that it adopted Staff's modifications to the proposed findings, in view of
the unanimity of all parties on the proposed findings as modified, and
aher reviewing the entire evidentiary record, the Board has found it un -
necessary to perform an extensive rewrite of the findings. We have ac-
copted the modified findings and made only such additional modifica-
tions as we deemed appropriate.

II. FINDINGS ~
f

A. Cententies 1

1. Menersin Cenoesersy
.

1-1. As admitted for litigation, Oregon Contention I states:

, .

The licensee has not adequately demonstrated that the expanded capacity of the
! !*

storase facility is dessened to maintain discharges of radiation within the limits spect-*'
!

fied in the Nuclear Regulatory Commission license.

Bases-
,

,

' A. The full impact of failed fuel cladding is not addressed. The existing docu.
mentation does not address how much failed fuel cladding can be tolerated
by the clean-up system and the impact of failed fuel upon discharges as a
result of handling operations.

|

|
i-
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B. The clean-up system may be used to process the caisting radioactivity in
the cask loading pit. If so, the impact on the clean-up system of additional
radioactivity from the expanded capacity of the storage facility coupled with
the existing radioactivity in the cask loading pit has not been addressed.

*
2. Summary,

1-2. Oregon Contention I concerns specific aspects of the ability of
the plant to maintain routine spent fuel pool radiological discharges,

'-

within licensed limits as a result of the proposed capacity expansion. Ore-
gon's concerns centered on the effect on the capacity of the spent fuel
pool cleanup system of stored spent fuel with failed cladding (denomi-
nated Basis A) and of the processing of existing radioactivity in the cask
loading pit (denominated Basis B).

1 3. The Board concludes that this contention has been fully ad.
dressed, and that, in response to the issues raised by Oregon, PGE has
adequately demonstrated that the expanded capacity of the storage facili-
ty is designed to maintain discharges of radiation within the limits speci-
fled in the NRC license and the Commission's regulations. Specifically,
with regard to Basis A of the contention, the uncontroverted evidence
demonstrates that the Trojan spent fuel pool cleanup system has the abil-
ity to handle the contaminants produced by the present level of stored
spent fuel assemblies, including ten with severe defects and some with
" pin hole" defects in their spent fuel rods. The system has been able to
main:ain acceptable activity levels even though the system was not
operated on a full-time basis.

\ 1-4. Separate analyses performed by PGE and NRC Staff bound the
effects of the severely defected spent fuel on spent fuel pool water radi-
oactivity levels, cleanup system capability, and effluent releases to the
environment. These analyses demonstrate that the system is able to
handle the amount of defected fuel expected over the operationallife of
the Plant, re ulting in acceptable spent fuel pool water radioactivity

,
'

levels and dose rates.

15. The evidence further demonstrates that it is unlikely that
teracking operations will dislodge and then crush any loose fuel pellets
from defected fuel in the spent fuel pool. Even if a pellet were crushed,
the spent fuel pool water radioactivity levels would be comparable to pre-'

.

viously measured levels, and radiation doses at the exclusion area
boundary would be negligible,

1 6. With regard to Basis B of this contention, the cask loading pit,

- .

is a small, concrete walled, stainless-steel lined pit immediately adjacent
to and isolatable from the spent fuel pool. It contains varying levels of
chemical and radiological contaminants from Plant modification work. A
Plant procedure requires the use of an auxiliary cleanup system, in

15121
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)
series with the spent fuel pool cleanup system, to decontaminate the* "-

- cask loading pit. The cleanup will be completed before the reracking I

begins or controls will be established to prevent the contaminants pres-
'

.3 .ent in the cask loading pit from entering the spent fuel pool, and this pit
'

cleanup will preclude any adverse impact on the ability of the spent fuel
pool cleanup system to process spent fuel pool water.

*
,

3. Generst

1-7. PGE's direct case on Oregon Contention I consisted of the tes-
timony of Thomas D. Walt (fr. Tr. 54), PGE Branch Manager of Radi-
ological Safety, and portions of PGE Exhibit 2. The NRC Staff's direct

-

case on Oregon Contention I consisted of the testimony of Bernard
'Turoviin (fr. Tr. 75), a chemical engineer in the Chemical Engineering

,

.
,

1 Branch, NRC Division of Engineering.
2 _- ; 1-8. Before discussing the specific concerns advanced in the bases
J .e : .-f for, Oregon Contention 1, it is necessary to first place such concerns in

Je the proper context by briefly describing the nature and operation of the'-

a plant cleanup systems as they relate to spent fuel pool water radioactivity
~

levels and associated gaseous and liquid effluent releases.
', 1-9. The operating limits on the Trojan Plant radiological releases""'

are contained in Appendix B of the operating license Technical Specifica.
tions. The design objective radioactive material release rates in the

-

Trojan Technical Specifications are based on the following annual dose,

limits: 5 mrem to the total body.or any crgan of any individual in an
-

' '

unrestricted area,10 mrad in air from gamma radiation at the exclusiong
Y,

' = * V, area boundary, and 20 mrad in air from beta radiation at the exclusion*
~ <

,,,

' area boundary. These values are consistent with the regulatory levels,

-
'

V ' governing radiciogical releases to the public in 10 C.F.R. Parts 20 and.

50. The Technical Specifications do not contain separate limits for radi-
ological releases from the spent fuel pool. (Walt Testimony, ff. Tr. 54,". '

pl ; at 3; Turovlin Testimony, ff. Tr. 75, at 2; Walt, Tr. 63.) L
s . - l 3 0. Spent fuel pool , water chemistry and radioactivity levels are,

.. . .c*

? , |' System (SFPCDS). The SFPCDS is a closed-loop system consisting of
maintained by means of the Spent Fuel Pool Cooling and Demineralizer

'

,

n two subsystems: ' cooling and purification. The purification subsystem --.

D is also used for other purposes, such as to purify water in the refueling
L

water storage tank, when not needed for spent fuel pool purification.,

".(Walt Testimony, fr. Tr. 54, at 3 4; Turoviin Testimony, fr. Tr. 75, at 3:
-

PGE Exhibit 2 at PGE-1037,! 3.2.1.):
1-11. The purification subsystem has the operational capacity to

remove radioactivity and other contaminants from the spent fuel pool. It

'1513
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is operated as needed to decontaminate the pool water to an acceptable
level of clarity and purity. (Turovlin Testimony, IT. Tr. 75, at 3 Walt

,

Testimony, fr. Tr. 54, at 4.)

1 12. Utilization of the purification subsystem during normal storage
opemtions rests with the engineering judgment of the Plant radiation su-

'. pervisor and the chemistry supervisor, with due regard to occupational
exposure considerations. Radiation doses in the spent fuel pool area are
not significant and the establishment of a spent fuel pool water radioac-*

tivity limit for activation of the cleanup system is not warranted. (Walt,
-

Tr. 63-65.)

1-13. Radioactivity in the spent fuel pool water comes primarily
from the introduction of reactor coolant water into the pool during re-
fueling, the dislodged crud from the surface of the spent fuel assembly
during handling of the assemblies and to a lesser degree from the leakage
of fission products from within the fuel assembly. (Turovlin Testimony,
ff. Tr. 75, at 2; PGE Exhibit 2 at PGE 1037, f 4.2.1.2.)

1 14. During normal storage. periods, liquid radiological releases
from the spent fuel pool are limited to normal leakage of spent fuel pool
water from pumps, seals, valve packings, and other equipment in the
SFPCDS. This liquid is directed to the liquid radwaste system for proc-
essing. It can be subsequently recycled for reuse or discharged to the
Columbia River. (Walt Testimony, fr. Tr. 54, at 4,11; PGE Exhibit 2 at
PGE 1037,i 4.2.2.)

1 15. All liquid radiological releases to the Columbia River are moni-
tored by a process and effluent radiation monitor (PERM 9). This moni-
tor is set to alarm when the Technical Specification release rate is ap.
proached and again (high alarm) if the limit is exceeded. The liquid
release is automatically terminated in the event of a high alarm. The
valve in question is the discharge point from the liquid radwaste system
to the river. (Walt Testimony, ff. Tr. 54, at 4 5.) The PERM 9 radiation'-

monitor is located a sufficient dista sce upstream of this valve to allow

| _
the valve to close fo!!owing an alum prior to discharge of higher activity

'
water to the environment. (Walt, Tr. 61,70.)

l 16. During normal storage periods, the area above the spent fuel
. pool water surface is exhausted by the High Elliciency Particulate Air
(HEPA) filtered . Fuel and Auxiliary Building Ventilation System
(FABVS). Any gaseous radiological releases from the spent fuel pool are

-

[. collected by this ventilation system for discharge to the environment.
*

The FABVS is also monitored by a process and effluent radiation moni-
' tor (PERM 2), This monitor contains particulate, iodine, and noble gas

-

channels which are set to alarm (alert alarm) if the Technical Specifica-
tion instantaneous release rate is approached, and again (high alarm) if
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'

the limit is exceeded. PERM 2 also contains sampling systems for
determining iodine, particulate and tritium releases. (Walt Testimony,
ff. Tr. 54, at 5.)

1 17. During fuel handling operations or while spent fuel racks are
moved above the pool, the Spent Fuel Pool Ventilation System,

(SFPVS), which contains HEPA and charcoal filters, is used to exhaust
-

the spent fuel pool area above the surface of the pool water. It exhausts
into the FABVS. The SFPVS has its own noble gas process and ellluent,.

-

radiation monitor (PERM 3) which is set to alarm when Technical Speci-
fication noble gas release rate limits are approached or equaled. (/d. at
5-6; Walt, Tr. 57.)

1-18. If a PERM alarm occurs, Plant procedures require the opera-
tors to take action to verify the alarm, and to e!!minate the cause of the
rolesse. (Walt Testimony, ff. Tr. 54, at 6; Walt, Tr. 56 57.) Spent fuel
pool releases are not expected to be large enough to cause a PERM
alarm, except in the unlikely event of a fuel handling accident. (Walt
Testimony, ff. Tr. 54, at 6.)

1-19. In addition to the Plant cleanup systems, Plant procedures re-
quire sampling and monitoring of Plant effluent releases to ensure they
do not exceed NRC limits. This allows the Plant to maintain an ongoing
record of compliance with Technical Specification release limits and con-
tributes to the ability to control future releases. (Ibid.)

4. ResisA: Effeess ofDefecntdFeel

1-20. Oregon's first concern involves the impact of stored spent fuel
with failed cladding on the cleanup system and resultant discharges. In
considering such concern, it must first be recogni:ed that the proposed
higher density spent fuel storage racks increase only the storage capacity
of the spent fuel pool and not the frequency or amount of newly dis-
charged fuel to be stored per fuel cycle. Since the major introduction of
radioactivity into the pool occurs during refueling, the amount of fission-
products and activated corrosion product released into the pool during
any year will be about the same regardless of the total number of assem-
blies stored in the pool or their period of storage. (Turovlin Testimony,
fT. Tr. 75, at 3.)

'. 1-21. A limited number of Trojan spent fuel assemblies have exhibit-
ed cladding defects. Ten fuel assemblies (fifty five rods) have severely
damaged fuel rod cladding, and about five rods contain " pin hole" clad-,

ding defects. The former were damaged while in the reactor by a phe-
.

nomenon called baffle jetting during the 1978 80 and 198182 cycles.-
The damage ir.cluded ruptured claddine, broken rods, and missing fuel -,

1515-

;

. . _ , _ - .- .- i -- -



pellets. The reactor internals were modified during the 1984 refueling
outage to prevent future damage. (Walt Testimony, fr. Tr. 54, at 7;
Turovfin Testimony, fr. Tr. 75, at 5-6; PGE Exhibit 2 at PGE 1037,
i 4.2.1.2.) -

1 22. Steps have been taken to correct the bafile jetting prohMm and
no additional assemblies containing severe clad damage due to baffle jet--

ting are expected to be stored in the pool beyond the ten assemblies
now present in the poo'. Additional fuel assemblies containing common,

* " pin hole" defects may be stored in the pool in the future. (Walt
Testimony, IT. Tr. 54, at 7-8; Turovlin Testimony, fr. Tr. 75, at 6.)

1-23. The Trojan cleanup system has demonstrated its ability to
handle the contaminants produced by the present inventory of stored
assemblies, including those with defected fuel rods. The system has
been able to maintain acceptable radioactivity levels even though the
system was not operated on a full-time basis. (Turoviin Testimony, fr.
Tr. 75, at 4; Walt Testimony, tT. Tr. 54, at 9.)

1 24. Expansion of the storage capacity has the potential for a slight
increase in fission products released into the spent fuel pool from clad
defects and loose pellets, if any. This could increase the amount of radi-
oactivity accumulated in the purification subsystem filters and resins and
necessitate their change on a more frequent basis. (Turoviin Testimony,
fr. Tr. 75, at 5; Walt Testimony, fr. Tr. 54, at 8,10.)

1 25. PGE has performed an analysis of spent fuel pool water fission
product radioactivity, including the efTects of the defected fuel (both
severe and " pin hole"). The analysis conservatively bounded both the
amount of defected fuel expected in the spent fuel pool through the year

- 2003 (the year the pool is assumed to be full), and the fission product
release rate from the defected fuel to the spent fuel pool water. (Walt
Testimony, fr. Tr. 54, at 8; Walt, Tr. 58-59; PGE Exhibit 2 at PGE-
1037, f 4.2.1.2.)

1 26. PGE concluded that the spent fuel pool purification system is
capable of handling greater-than-expected levels of defected fuel without
causing unacceptably high dose rates above and around the pool. (Walt
Testimony, IT. Tr. 54, at 9; PGE Exhibit 2 at PGE 1037 Table 4-11.)

1-27. The NRC Staff performed an analogous evaluation of the
defected fuel impact on spent fuel pool cleanup capability and drew a

'

. conclusion similar to that of PGE. It testified that failed fuel assemblies
stored over a long period have a very minor impact on the level of radi-
onctivity in the spent fuel pool and have no safety significance. Cle:nup,

system resin changes might occur at shorter intervals than presently.
(Turovlin Testimony, fr. Tr. 75, at 6-7.)
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l-28. Krypton-85 is the only significant gaseous radiological release
potentially affected by stored defected fuel. PGE performed a bounding
analysis of the effect of defected fuel on such releases. The total calculat-
ed maximum yearly Krypton-85 release corresponded to an annual beta

. . air dose (0.18 mrad / year) at the exclusion area boundary which is sub.'

stantially less than the Technical Specification limit (20 mrad / year).
Krypton 85 releases from the Fuel and Auxiliary Building, which houses
the spent fuel pool, have actually proven too small to measure, even-

'

during ' years when severely damaged fuel assemblies were initially
placed in the pool. (Walt Testimony, ff. Tr. 54, at 10; PGE Exhibit 2 at
PGE-1037, f 4.2.2.)

1 29. The damaged fuel cladding has no significant efTect on liquid
radiological releases from the spent fuel pool, which are confined to
normal leakage from SFPCDS components into the liquid radwaste sys-
tem. This leakage is a small fraction of the normal processing rate of the
liquid radwaste system. (Walt Testimony, fr. Tr. 54, at 11.)

1-30. In light of the foregoing, the Board finds that the spent fuel
pool cleanup system is able to handle the amount of defected fuel ex-

. pected over the operational life of the Plant, resulting in acceptable
spent fuel pool water radioactivity levels and dose rates.

1-31. To the extent that Oregon expressed concern that fuel pellets
may be dislodged from the severely damaged fuel during the additional
handlinc required for reracking (State of Oregon's Response to Objec-
tions and Arguments Advanced by Licensee and NRC Staff (May 25,-
1984), at 5), such a possibility was shown to be unlikely. The maximum
number of movements expected to be required for an individual assem-
bly during the reracking is two. Most usemblies will be moved only
once. Such movements will not involve any tilting of the assemblies or
any sudden motion or impact that could dislodge fuel pellets. (Walt
Testimony, ff. Tr. 54, at 11 12.) Any loose pellets are likely to have
been dislodged during the initial refueling activities in which these as-
semblics were removed from the reactor," upended twice, transported - -

through the fael transfer tube, and inspected before placement in the :
spent fuel pool. (/d. at 12.) No loose pellets have ever been found in the .

-. spent fuel pool. (Walt, Tr. 60, 66.)
. 1-32. Even if pellets were dislodged during fuel movement, they

-

would fall either on the pool floor, if the existing racks have been re-
moved, on the existing racks or on the new racks. (Walt Testimony, fr.~

-

Tr. 54, at 12.) Any pellets that are found on the pool floor by visual or -:.1
-

radiation surveys during the reracking will be removed prior to place-
ment of the new racks in the pool. (Ibid.; Turovlin Testimony, IT. Tr.
75, at 7.) These surveys entail both remote and diver radiation monitor.

1517

.



i

ing and are performed with approrriate precautions, including those
necessary to protect the divers conducing such activity. (Walt. Tr.
59-60, 67-68.)

1-33. Any pellets which might fall, or might have fallen, on an exist-
ing rack during fuel movement will be intentionally dislodged when the
racks are removed from the pool and will then be removed from the

~. pool floor. (Walt Testimony, ff. Tr. 54, at 12.)
1-34. Any pellet which might fall over a new rack is unlikely to fell

in such a way that the subsequent placement of assemblies in the rack"

would crush the pellct. In order for this to happen, the pellet would
-

have to fall down a storage cell and land on the base plate precisely.

where one of the feet of the bottom nozzle of a subsequently inserted
fuel assembly would sit. (/d. at 13.)

1-35. Even if a pellet were crushed despite the foregoing precau.
tions, it is likely that the fragments would fall through the cooling flow
orifice onto the pool floor and remain there. (Ibid.)

1-36. PGE testified that the radiological consequences of the crush-
ing of a pellet are not significant. Conservatively assuming that all of the
cesium in the pellet was released, the spent fuel pool cesium concentra-
tions would be comparable to previously measured values in the pool
and, within I week, would be reduced to approximately normal pool con-

; centrations by the cleanup system. (Ibid.) The.NRC Staff agreed with
!

the conclusions of PGE's analysis. (Turovlin Testimony, fr. Tr. 75, at 8.)
1-37. Assuming that all of the Kr-85 in one fuel pellet were released .

| to the environment when the pellet is crushed, the beta air dose at the
! exclusion area boundary would be only about 4 x 10-8 mrad, a very

small fraction of the annual Technical Specification design objective of
20 mrads. (Walt Testimony, fr. Tr. 54, at 14.)

; l-38. Should pellet fragments become entrained in the water and
i

leak from SFPCDS components, which is unlikely, they will be proc-

I - essed through the liquid radwaste system where they will be removed by

I
the filters and demineralizer. (/ bid.)

l-39. -In light of the foregoing, the Board finds that it is highly un-'

-likely that reracking operations will dislodge and then crush any loose
pellets from defected fuel in the spent fuel pool. Even if a pellet were

![.- crushed, the spent fuel pool water radioactivity levels would be compara-
ble to previously measured levels and radiation doses et the exclusion

~

-

area boundary would be negligible.'

l-40. We a: o find that the Trojan liquid radwaste system is able to
handle normal leakage from the SFPCDS. These systems, along with '*

;
. the Plant radioactivity effluent monitoring system and monitoring and

sampling procedures, will ensure that releases from the spent fuel pool
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- i
during normal operation will not cause Plant releases to exceed the

;
limits specified in the Trojan operating license.

I

| $. Basis 2: Clennap ofCask Leading Pit,
-

'

l-41. ' Oregon next expressed concern regarding the impact of proc.:

essing existing radioactivity in the cask loading pit on the spent fuel pool4

cleanup system. The cask loading pit is a small, concrete walled pit,
-
. ,

lined with stainless steel, and located immediately adjacent to the spent
fuel pool. The pit is connected to the pool, but may be scaled off from iti
by a leak tight steel door. (Walt Testimony, fr. Tr. 54, at 15: Turovlin
Testimony, IT. Tr. 75, at 8; PGE Exhibit 2 at PGE-1037, { 3.2.1.)

1-42. The cask loading pit was originally designed to serve as a loca-
tion to place a spent fuel transportation cask while loading the cask with
spent fuel. Currently the pit is being used as a temporary storage location
for machining effluents resulting from Plant modification work conduct-

!

ed during the 1984 refueling. (Walt Testimony, fr. Tr. 54, at 16: Turov-
lin Testimony, fr. Tr. 75, at 8.)

1 43. A Plant procedure requires that the existing contaminants be,

removed from the cask loading pit using a temporary cleanup system.
The system consists of a pump and a demineralizer. The discharge from1

the temporary demineralizer is routed to the spent fuel pool purification
subsystem, which acts as a polisher, and then back to the cask loading

,

pit through temporary connections. This temporary cleanup system will
be used to recycle the cask loading pit water until sufficient decontami-
nation has t sen achieved. The cask loading pit door will not be opened
until the purification process is complete. (Walt Testimony, fr. Tr. 54, at
17,19; Turovlin Testimony, fr. Tr. 75, at 9.)

1-44. During the cask loading pit cleanup, the spent fuel pool purifi-
cation subsystem will be isolated from the spent fuel pool. (Walt Testi-^

, mony, fT. Tr. 54, at 17.) The te.mporary isolation of the spent fuel pool
. cleanup system will not affect the ability of the Plant to maintain radia-

-tion disc. sarges within the limits specified by the NRC. The cleanup
system was designed to process water other than spent fuel pool water.
Isolation of the cleanup system from the spent fuel pool is a normal op-
cration and has been donc previously during the interval between refuel-

~

p .

!
ings. (Turovlin Testimony, fr. Tr. 75, at 9; Walt Testimony, fT. Tr. 54, at -

-

: 17.) -

1-45. - PGE testified that, if the cleanup is not completed prior to the-

-

reracking for some unforeseen reason, several controls will be estab- I
lished to prevent cask loading pit contaminants from entering thq spent

- fuel pool and to prevent any adverse impact on the ability of the spent
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fuel pool cleartup system to process spent fuel pool water. These include
separate administrative controls to prevent the door which separates the
cask loading pit an the spent fuel pool from opening and to prevent
simultaneous lineup of the spent fuel pool purification system to the ,

^

_ .. - cask loading pit and the spent fuel pool. The water level in the cask load-
ing pit will additionally be maintained sulliciently below that of.the*

spent fuel pool to prevent leakage of contaminants from the former to
the spent fuel pool. (Walt Testimony, ff. Tr. 54, at 18.) The Staff agreed.

'

that these controls are adequate to prevent cask loading pit contaminants
from entering the spent fuel pool. (Turovlin. Tr. 79-80.)

1-46. In light of the foregoing, the Board finds that the cleanup of
the. cask loading pit will not adversely affect the ability of the spent fact
pool purification system to process radioactivity in the spent fuel pool<

under the expanded capacity conditions.

1 B. Contention 2

L Matarrs in Controversy

2-1. . As admitted for litigation, Oregon Con;ention 2 states:

The licensee has not adequately demonstrated that the expanded capacity of the
storage facility is designed such that in case of accidents olTsite radiation levels will
not exceed 10 C.F.R. Part 100 radiation dose values.

i ases-

1 A. The impact of an accident involving the drop of a fuel assembly containing
!~ dummy stainless steel fuel rods during the reracking has not been addressed.
4 i

B. The conclusion that the free-standing tacks will net contact each other or the
walls during seismic events is based on theoretical analysis with latge uncertain.
ties. Therefore, the effect on fuel assemblies in the event of rack contact
should also be analyzed.

2. Sammary

2-2. Oregon Contention 2 concerns the ability to maintain acciden-,

tal spent fuel pool radiological releases within regulatory levels following
.

-- the proposed capacity expansion. The Oregon concern centered around
- two particular issues- the impact of the postulated drop of a spent fuel

assembly containing dummy stainless steel fuel rods during reracking -
(denominated Basis A) and the validity of PGE's license amendment ap-+-

' -plication analysis that the spent fuel racks will not contact each other or .
the spent fuel pool walls during a seismic event (denominated Basis B).
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2-3. The Board concludes that this contention has been fully ad-
dressed, and that, in response to the issues raised by Oregon, PGE has
adequately demonstrated that the expanded capacity of the storage facili-
ty is designed such that in case of accidents, ofTsite radiation levels will
not exceed 10 C.F.R. Part 100 guideline reference radiation dose val-
ues.' Specifically, with regard to Basis A of the contention, the uncontro-

.

*

verted evidence demonstrates that the probability of dropping a fuel as-
sembly containing stainless steel rods on another fuel assembly in the
spent fuel racks is very low. Even if such an accident were to result in

.
~

the breaking of all the rods in both afTected assemblies, the radiological
releases and resultant doses at the exclusion area boundary would not
exceed those of the design basis fuel handling accident nor the guideline
reference dose levels in 10 C.F.R. Part 100.

2-4. With regard to Basis B of the contention, the uncontroverted
evidence demonstrates that the Trojan spent fuel rccks will not impact
each other or the spent fuel walls when subjected to an operating basis
earthquake (OBE) or a safe shutdown earthquake (SSE). Even under as-
sumed hypothetical contact between spent fuel racks or between the
racks and the spent fuel pool wall, conservative analyses ,m:rformed by
PGE demonstrate that such impacts would not cause unacceptable con-
sequences to the spent fuel pool, spent fuel racks, or spent fuel assem-
blies.

2 5. PGE's direct case on Oregon Contention 2 consisted of the tes-
timony of Thomas D. Walt on Basis A (fT. Tr. 93) and a panel consisting
of Jagdish H. Shah, Theodore E. Bushnell, and William J." Bryan on
Basis B (Shah Panel) (fT. Tr. Ill), and portions of PGE Exhibits I and
2. Mr. Shah is the Structural Design and Engineering Manager with
Nuclear Energy Services (NES), tht Trojan spent fuel rack supplier. Mr.|

Bushnell is the Civil Engineering Branch Manager of the PGE Nuclear

|-
Projects Engineering Department. Mr. Bryan is the Manager of Ad-

:

vanced Mechanical Development in the Westinghouse Electric Cctpora-

|' tion (Westinghouse) Nuclear Fuel Division. The NRC Staff testimony
on Oregon Contention 2 consisted of the testimony of Millard L. Wohl
on Basis A (fi. Tr. 98) and Owen O. Rothberg on Basis B (fr. Tr.130).
Mr. Wohl is a nuclear engineer in the Accident Evaluation Branch of the
NRC Office of Nuclear Reactor Regulation. Mr. Rothberg is an engineer

t -

.

8

Part 100,i 100.ll(s)(1), n 2 of 10 C.F.R. The Board notes that Part 100. Reactor site Critena. apphesi- ,.

i' to the evaluation of the suitability of proposed sites for stauonary power and tesung reactors subAt to
( l'1 C.F.R. Part 50 Domestic Licensing of Producuon and Uuhzation Facitines. It Isas become stafr

.

practice. however. to apply Part 100 guidelines also to reactor heense amendment proceedings (Wohl.!-
Tr.1023
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in the Division of Engineering in the NRC Office of Nuclear Reactor
Regulation.

!

l

| : ~; 3. Basis A: Feet Assembly Drop

2-6. Oregon expressed concern over the possibility and conse-
.

quences of the drop of a spent fuel assembly containing stainless steel
rods during teracking. As a result of fuel cladding failures observedm

during the 1978-80 Plant operating cycle, two new fuel assemblies were
modified for use in subsequent cycles such that three fuel rods in each
assembly were replaced with stainless steel rods to protect them from vi-
brations induced by core baffle jetting. These two assemblics were dis-
charged following the 1983 cycle, are currently in the spent fuel pool,
and will remain there during the reracking. (Walt Testimony, ff. Tr. 93,
at 2-3; Wohl Testimony, ff. Tr. 98, at 2.)>

2-7. A fuel assembly containing stainless steel rods is not likely to
- be dro;. ped on a stored fuel assembly during teracking and puncture it.
This would require the coincidence of several improbable events. To
begin with, the probability of dropping any spent fuel assembly during

~ handling operations is very low. PGE fuel handling procedures contain
administrative controls to avoid the drop of an assembly and the spent
fuel pool manipulator crane and fuel handling tools are also designed to

L
~ prevent this from happening. No assemblies have been dropped during -

- the five refuelings and associated fuel movements at Trojan. This en-
tailed over 1900 assembly movements. The probability of dropping an
assembly containing stainless steel rods is even lower. There are only

7 two such assemblies, out of the current 300, in the spent fuel pool. Most -
assemblies will only be moved once, with some moved twice, during the.

.

f rack replacement. Lastly, the probability that a dropped assembly would

'Le strike another assembly is similarly low. (Walt Testimony, fr.Tr. 93, at,

3-4; Wohl, Tr.100.)
2-8.' Despite the foregoing, both PGE and the Staff analyzed the hy-,

- pothetical radiological consequences which could result from a postulated .
,

.

I -. drop of a fuel assembly during reracking. As noted in the following ~
findings, both analyses demonstrated that the resultant doses from such _

i ; ; - an accident would not exceed that of the design basis fuel handling acci-
;

.
dent or the guideline reference dose levels of 10 C.F.R. Part 100.

L . :2-9.- The Trojan Technical Specifications prohibit the reracking op-
"

' I- eration from beginning prior to 60 days following removal of the fuel
from the reactor. This restriction was established to reduce the spent
fuel assembly " gap" radionuclide inventory available for1 potentialt
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, release in the event of a fuel handling accident. (Wohl Testimony, ff. |
Tr. 98, at 3-4.) The fuel rod." gap" consists of the space between the
fuel pellets and the fuel rod cladding and the plenum space at the top of
the fuel assembly. The Technical Specifications also prohibit fuel from
being removed from the reactor less than 100 hours following reactor.

shutdown. Therefore, both the PGE. and Staff-postulated accidents as-
sumed a decay period of at least 64 days for the damaged dropped assem-..

'. bly.-(Walt Testimony, IT. Tr. 93, at 4-5; Wohl Testimony, ff. Tr. 98, at
2-3.)

'

2-10. The accident scenario postulated by the Staff was the drop of
one fuel assembly during handling onto a fully loaded section of racks
and the releasc of the gap activity of all 264 rods in the fuel assembly.
The presence of the three dummy unfueled rods in the dropped assem-
bly was conservatively ignored. The Staff assumed that all of the iodine
and noble gas inventory in the fuel rod " gap" of the one assembly is
released. This latter assumption is conservative because a portion of the
" gap" iodine will actually plate out on the inner surface of the cladding
and will not, therefore, bc released. (Wohl Testimony, fr. Tr. 98, at 2-3;

_

Wohl, Tr.100.)
2-11. . The potential radiological consequences at the exclusion area

boundary for the NRC Staff-postulated acci*nt were estimated to be
0.16 rem to the thyroid and less than 0.1 rem to the whole body. The re-
sultant doses would be twice these levels if it were assumed that all of
the gap activity in both the dropped and stored assemblies was released.

~

- In either case, these doses are a very small fraction of the 10 C.F.R. Part
~100 guideline values (25 rem to the whole body; 300 rem to the thy-
roid) and less than the doses resulting from the Trojan design basis fuel-
handling accident. (Wohl Testimony, fT. Tr. 98, at 4-5; Wohl, Tr.
99-101.)

2-12. The design basis fuel handling accident is a nonmechanistic
rupture of the cladding of all fuel rods of one freshly discharged assembly -

- which has decayed 100 hours. (Wohl Testimony, ff. Tr. 98, at 5; Walt-
Tes;imony, fr. Tr. 93, at 4; PGE Exhibit 1.) -

2-13. PGE assumed that all of the rods would be broken in both the
dropped assembly and the stored assembly which is assumed to be -
struck. The calculated doses at the exclusion area boundary were 0.002 --

'

. rem to the whole body,0.15 rem to the skin and 0.22 rem' to the thy-
roid. These doses, like _those postulated by the Staff, are considerably-

_ less than the doses calculated to result from the design basis fuel han--*

,'
dling accident and are a small fraction of the guideline reference levels
specified in 10 C.F.R. Part 100. (Walt Testimony, ff. Tr. 93, at 4-7.) .

2-14. . From a' general standpoint, the additional storage capacity ex-
pansion does not significantly increase the total gap activity available fo'r
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credible accidental release. Krypton-85 is the only radionuclide in the
spent fuel rod gap increased as a result of the storage capacity expan-
sion, but it does not contribute significantly to offsite doses. Since the ac-
tivities of all other noble gas and iodine isotopes in the spent fuel pool
are not increased significantly, the total increase in fuel rod gap radioac--

-

tivity corresponding to the increase in capacity from 651 assemblies to
1408 asseniblies is only about 1.4% under uniform assumptions about

~
the quantity and decay period of fuel discharged to the pool at a given-

time. (/d at 6-8; Walt, Tr. 94-95.)
2-15. The Board finds that the potential offsite radiological conse-

quences of a fuel handling accident involving an assembly containing
dummy stainless steel fuel rods are a very small portion of the guideline
reference dose levels of 10 C.F.R. Part 100 and thus do not represent a
compromise to the public health and safety.

.t. Basis B: Movement ofRacks During Seismic Events

2-16. Oregon next expressed concern over the validity of PGE's
license amendment application analysis that the spent fuel racks will not
contact each other or the spent fuel walls during a seismic event.

2-17. A nonlinear time-history method dynamic analysis was per-
formed by NES on behalf of PGE to ascertain the responses of the spent
fuel racks under either an operating basis earthquake (OBE) or safe shut-
down earthquake (SSE). This methodology follows a step-by-step inte-
gration technique. The dynamic parameters of the structure in question
are determined at the beginning and at the end of each time-step; the re-
sponse of the structure for each time-step is computed. For a given base
motion, the analysis gives a realistic prediction of the response of the
entire structure. This method has been utilized extensively in many in-
dustries. The NRC Standard Review Plan (SRP) (f 3.8.4.) provides that
this is an acceptable method for prediction of sliding and tilting of frees-
tanding spent fuel racks. (Shah Panel Testimony, ff. Tr.111, at 4-5;
Rothberg Testimony, ff. Tr.130, at 3-4.)

2-18. In response to Oregon's concern, PGE and the NRC Staff testi-
fled that the nonlinear time-history dynamic analysis does not have large
uncertainties attached to it. It is the most rigorous, feasible and widely,

used method of performing dynamic analysis of structures such as free-.

standing spent fuel racks. The large number of time-steps and the con-
servative assumptions employed in the analysis done on behalf of PGE.

- minimizes uncertainties and produces conservative results. For exam-
ple, it was assurred that two racks approach each other such that they
attain the maximum deflections (sliding, tilting, rotation, flexure)
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simultaneously. (Shah Panel Testimony, ff. Tr.111. at 6-7; Rothberg
Testimony, ff. Tr.130, at 4-6.)

2 19. The maximum sliding that the racks will experience was cal- I

culated using a very low coefficient of friction between the racks and the
.. ; floor. Maximum rack tilting was also estimated by assuming a conserva- *

tively high coefficient of friction. Both the lowest and highest coefficients-

of friction were assumed to occur simultaneously despite this physical
impossibility. All fuel assemblies within a spent fuel rack cell, regardless,

of their positioning within the cell, were assumed to impact the cell wall-

in which they are located in the same direction at the same time. Various
loading cases, involving racks with partial and full inventories, were
analyzed. The maximum sliding occurs for the fully loaded rack. None-
theless, these two motions were both assumed to be applicable and were
combined to obtain conservative analytical results. It is obviously not
possible for a rack to be both partially and fully loaded at the same time.
(Shah Panel Testimony, ff. Tr.111, at 6; Rothberg Testimony, ff. Tr.
130, at 3-5; Shah, Tr.117-19.) No credit was taken for additional damp-
ing that technical research shows exists for structures stored under
water, as such additional damping is difficult to quantify and not provid-
ed for in Regulatory Guides. (Shah, Tr. I18-19.)

2-20. Although the use of computer codes to design the rack is a
potential source of nonconservatism, the accuracy of the codes was veri-
fled in accordance with SRP (f 3.8.1) criteria, and the codes are based
on sound engineering principles and practices. Therefore, they are not
regarded as a source of unconservative results that would compromise
design. (Rothberg Testimony, ff. Tr.130, at 5-6; PGE Exhibit 2,
November 23,1983 Letter from Brochl, PGE, to Miller, NRC.)

2-21. In light of the foregoing, the Board finds that the nonlinear
dynamic analysis employed to determine the responses of the Trojan
spent fuel racks under seismic conditions is a valid means for making
such a determination and does not have large uncertainties attached to it.

2-22. The minimum design clearance between adjacent spent fuel
racks is 2% inches at the top and 2 inches at the bottom. The minimum
design clearance between a spent fuel rack and the spent fuel pool wall is
1% inches at the top and 1% inches at the base. (Rothberg Testimony,

.

fr. Tr.130, at 4; Shah Panet Testimony, ff. Tr.111, at 7.)
'. 2-23. The - results of the Trojan nonlinear dynamic analysis

dernonstrated that, under the motion of the OBE or SSE, adequate clear-
ances exist to preclude impacts between any two racks or between any,

rack and a spent fuel pool wall. During the SSE event (which governs in.

this instance), the maximum sliding and deflection was determined to
be 0.76 inch at the top of the rack and 0.73 inch at the rack base plate. It
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was conservatively assumed that adjacent racks were displaced toward
each other by these amounts. A 0.98-inch minimum additional clearance
at the top of the racks ard 0.53 inch at the base plates was maintained in

,' the design clearance. A minimum additional clearance of 0.99 inch be.
*- tween a rack and spent fuel pool wall at the top and 0.77 inch clearance

at the base plate was established. (Shah Panet Testimony, ff. Tr.111, at
8 9.).

2-24. . As the Staff testified, the design clearance exceeds the maxi.*

mum rack deflections under seismic conditions by a factor of 1.65 at the
top of the racks and 1.37 at their bottom. Both safety margins are accept-
ably conservative. (Rothberg, Tr. 131-33, 137.)'

2-25. In. light _of the above analysis and evaluation, PGE and the
Staff concluded that neither rack-to-rack nor rack-to-wall contact will
occur during an SSE. (Shah Panel Testimony, ff. Tr.111, at 3 9; Roth-
berg Testimony, ff. Tr.130, at 6; Bushnell, Tr.116; Rothberg, Tr.
133-34; PGE Exhibit 2 at PGE-1037, f 3.3.3.) The Board agrees.

2-26. PGE, nonetheless, agreed to adopt a procedure to determine
whether permanent rack movement has occurred following an OBE and
to take any necessary remedial action. (Bushnell, Tr.121 22.)

2-27. ~ Despite analysis that demonstrated that the racks would not
impact each other or the spent fuel pool wall during an SSE, PGE uti-
lized simplified bounding case models'to analyze the probable results
should the racks hypothetically contact each other or the spent fuel pool'

wall in such an event.- (Shah Panel Testimony,' ff. Tr. til, at 10;
Bushnell, Tr.116-17.) This would also envelope the Oregon concern
about the impact potentially occasioned by the occurrence of multiple

. . smaller post-SSE earthquakes. (Bushnell, Tr.119 21.)
2-28. Under these models, a typical fuel rack was first considered to

,

be supported on rack support pad frictionless sliding elements which es- -
sentially can be pictured as rollers. It was then hypothesized that the
spent fuel pool structure was instantaneously put in motion with respect

. to the rack. at a' velocity equal to the peak horizontal SSE ground.
velocity. Rack relative movement was considered to continue until?;;
impact. occurs with the spent fuel pool wall. (Shah Panet Testimony, (f.*

Tr.111,' at 9; Bushnell, Tr.1120-21.) These assumptions are extremely
conservative. (Rothberg, Tr.133.).

'
.

2 29. PGE considered the following energy absorption mecha-
~

nisms:. - (1) deformation of the spent fuel pool liner plate, (2) penetra-
"y

tion of the spent fuel pool wall concrete, and (3) deformation of the
.

rack structure and possible e!Tects on the spent fuel assemblies. (Shah
~

Panel Testimony, ff. Tr.111, at 10-11.) Using a~ number of conservai -
tisms, the hypothetical impact effect on each of these energy absorption
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mechanisms was analyzed utilizing an energy balance technique, where
the impact energy is required to be balanced in the energy absorption
mechanism. (Id. at Il 12.)

2 30. PGE measured the hypothetical rack impact against three basic
.

acceptance criteria. The first criterion was preclusion of offsite radiation.

dose levels from exceeding the guideline reference dose levels specified'

in 10 C.F.R. Part 100. This criterion was converted to an acceptance
limit of unacceptable damage to no more than all the fuel rods in one-

'

spent fuel assembly, the equivalent of the design basis fuel-handling
accident. The second criterion was preclusion of permanent rack defor-
mation to such a degree as to result in exceedance of the criticality con-
stant (i.e., efTective reactivity) K,g = 0.95. The third criterion was pre-
clusion of spent fuel pool wall cracking, coupled with spent fuel pool
liner plate rupture, to such a degree as to cause loss of spent fuel pool
water beyond makeup capability. (/d. at 13.)

2 31. The energy balance analysis demonstrated that each specified
acceptance criterion was met and that no unacceptable damage to the -
spent fuel pool, spent fuel racks, or spent fuel assemblies would occur
under the postulated impact conditions. (/d. at 14-18.)

2-32. PGE also calculated that the maximum deceleration of a spent
fuel assembly upon impact of a rack with a spent fuel pool wall was ap-
proximately 6.5g.: Westieghouse then performed a separate evaluation
of the effect of such impact on spent fuel assemblies, and concluded that
structural integrity of the spe.9t fuel assembly is maintained and fuel
rods will not be damaged. Spent Ibel assemblies can withstand an impact
of 34g without localized fuel rod c'ad yielding and/or failure. No evi.
dence of fuel rod damage was found in Westinghouse impact tests con-
ducted on unitradiated prototype fel assemblies to an impact load of ap-
proximately 20g.-(Id. at 18-19.)

2 33. In light of the foregoin;. the Board finds that neither rack-
to-rack nor rack-to-wall contact will occur during an SSE, and that, even -
'if hypothetical impacts of the spent fuel racks were to take place during a
seismic event, no unacceptable damage would result to the spent fuel
pool, spent fuel racks, of spent fue! assemblies.

III. CONCLUSIONS OF LAW-

-In reaching this decision, the Board has considered all the evidence
submitted by the parties and the entire record of this proceeding. That"

,

2 one "g" is the acceleraten or gravity.
'
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record consists of the Commission's Notice of Hearing, the pleadings |
and testimony filed by the parties, the transcript of the hearing, and the
exhibits received into evidence. All issues, arguments, or proposed find.
ings presented by the parties, but not addressed in this decision, have
been found to be without merit or unnecessary to this decision. Based..

upon the foregoing Findings which are supported by re:iable, probative,*

and substantial evidence as required by the Administrative Procedure
- Act and the Commission's Rules of Practice, and upon consideration of.
- the entire evidentiary record in this proceeding, the Board, with respect

to the issues in controversy before us;
CONCLUDES that Portland General Electric Company has fully met |

its burden of proof on each of the contentions decided in this Initial '

Decision. In response to the issues raised by Oregon, PGE has adequate-
ly demonstratcc that the expanded capacity of the storage facility is de-
signed to maintain discharger of radiation within the limits specified in
License No. NPF-1 and that such capacity is designed so that in case of
accidents offsite radiation levels will not exceed 10 C.F.R. Part 100
guideline reference radiation dose values. As to these issues, there is
reasonable assurance that the Trojan Nuclear Plant can be operated with-
out endangering the health and safety of the public under the expanded
spent fuel pool capacity authorized by Amendment No. 88 to License
No. NPF-1 issued by the NRC Office of Nuclear Reactor Regulation on
June 8,1984. Accordingly, the Board affirms the issuance of said
Amendment No. 88 and additionally concludes that no modifications
thereoior additional conditions are required.

,

IV. ORDER'

WHEREFORE, in accordance with the Atomic Energy Act of 1954, -

as amended, and the Rules of Practice of the Commission, and based on
the foregoing findings of fact and conclusions of law, IT IS ORDERED
THAT License Amendment No. 88 to License No. NPF-1 issued by the
Office of Nuclear Reactor Regulation on June 8,1984, authorizing an in.
cresse in the storage capacity of the Trojan spent fuel pool from 651 fuel
assemblies to 1408 fuel assemblies shall remain in full force and effect
without modification.-

IT IS FURTHERED ORDERED, in accordance with - 10 C.F.R.*

: f 2.760, that this initial Decision shall constitute the final decision of
the Commission thirty (30) days from the date of issuance, unless an*

*

appeal is taken in accorda'nce with 10 C.F.R. f 2.722 or the Commission
directs otherwise. See also 10 C.F.R. ff 2.785 and 2.786. Any party may

<
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take an apocal from this Decision by filing a Notice of Appeal within ten
(10) days after service of this Decision. A briefin support of such appeal
shall be filed within thirty (30) days after the filing of the Notice of
Appeal (forty (40) days in case of the Staf0. Within thirty (30) days,

after the period has expired for the filing and service of the briefs of all-

appellants (forty (40) days in the case of the StafD, any other party may
.

file a brief in support of, or in opposition to, the appeal of any other
party. A responding party shall file a single responsive brief, regardless*

of the number of appellants' briefs filed.

Tile' ATOMIC SAFETY AND
LICENSING BOARD

Helen F. floyt, Chairperson
ADMINISTRATIVE JUDGE

Peter A. Morris
ADMINISTRATIVE JUDGE

Oscar H. Paris 1

ADMINISTRATIVE JUDGE

Dated at Bethesda, Maryland,
this 28th day of November 1984.

.
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APPENDIX A,

LIST OF EXHIBITS
-O

.

I. PGE

- Exhibit
'

No. Description Admitted

i Updated Trojan Final Safety Analysis Report Tr. 49
Section 15.7.5 (as amended by Amendment 2
- July 1984)

2 A. Spent Fuel Storage Rack Replacement Tr. 49
Report (PGE 1037): il 3.2.1,3.3.3,
4.2.1.2, 4.2.2; Figures 1-1, 3-6, 3-13;

| Tables 3-3,3-10,4-4 to 4-9,411.

I. B. PGE Responses to NRC Questions:
|.
i 1. Excerpts from Attachment 2 to

Letter from D.J. Brochi (PGE) to
J.R. Miller (NRC), dated November
23,1983, Responses to NRC
Requests 6,7,9, and 13.

2. Excerpt from Attachment I to letter
from B.D. Withers (PGE) to J.R.
Miller (NRC), dated December 30,
1983, Response to NRC Request 4.

.
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UNITED STATES OF AMERICA
NUCLEAR REGL. LA(ORY COMMISSION-

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

!

Lawrence Brenner, Chairman
|
|

Dr. George A.Ferguson
Dr. Peter A. Morris

(
|
l in the Matter of Docket No. 50 322 OL

LONG ISLAND LIGHTING
COMPANY

(Shoreham Nuclear Power
Station, Unit 1) November 30,1984

Of three issues remanded to it by the Appeal Board - (1) housekeep-
ing; (2) environmental qualification of nonsafety-related electrical
equipr.1ent; and (3) control systems interaction - the Licensing Board
finds that numbers (1) and (2) are adequately resolved by affidavits
from the NRC Staff. Although the Appeal Board had remanded Issue
No. (3) while under a significant factual misimpression (that two studies
had not been done while, in fact, they had), it apparently wished to
afford Intervenors some recent opportunity to come forward with litiga-
ble issues pertaining to the two studies. Thus, the Licensing Board
grants the Intervenors additional time to frame such issues, although
they could fairly be charged with delay.. However, based on a balancing-

of tht: equities, the possible pendency of such issues does not provide a*

basis to stay the issuance of a low power operating license.
-

e
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!



- _ _ - _ _ _ _ _ _ - _ _ __ . _ _ .

RULES OF PRACTICE: STAY PENDING REMAND

The test for determining whether a stay of activities should be imposed
pending disposition of a remand is less stringent for the proponent than
is the test applicable for stay pending appeal. The test balances: (1)*

|

, seriousness of the remanded issue; (2) traditional balancing of equities;
and (3) any likely prejudice to further decisions that might be called for
on the remand.

.

-,

RULES OF PRACTICE: STAY PENDING REMAND

Where facts material to a remanded issue had changed significantly
during the pendency of appeal, parties were under some obligation to
take steps to protect their interests in the interim.

RULES OF PRACTICE: UNTIMELINESS
<

Where Intervenors had been in possession of documents setting forth
the Applicant's and Stairs analyses for over a year, nere on specific
notice that the subject matter involved had been remanded to the
Licensing Board for possible future adjudication for three weeks, were
reminded five days prior to a scheduled conference of ccunsel that they
would be expected to come to the conference prepared with specific sub-
stantive issues challenging the analyses, the Intervenors' failure to come
so prepared cannot be viewed as reasonable.

TECHNICAL ISSUES DISCUSSED

Control systems interactions
Environmental qualification of nonsafety-related equipment.

MEMORANDUM AND ORDER RULING ON
REMAND ISSUES

BACKGROUND
.

On October 31, 1984, the Appeal Board issued its Decision
(ALAB-788,20 NRC 1102) on appeals from our Partial Initial Decision

.

e
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b
.

(PID) of September 21,1983, LBP-83-57,18 NRC 445.8 The Appeal
L Board decided essentially all issues on appeal in favor of the Applicant.
| Long Island Lighting Company (LILCO). However, it remanded three

. .

matters, which it characterized as "relatively minor" ones, for further
consideration by this Board:,

1. quality assurance implementation of " housekeeping" require-
ments;

2. identification of any nonsafety-related electrical equipment for'

-

which environmental qualification may be required by 10
C.F.R.{ 50.49(b)(2);

3. safety of plant operation pending resolution of Unresolved
Safety Issue (USI) A-47, known as " control systems interac-
tions."

On the record during our November 2,1984 hearing session (Tr.
,

! 25,682-84) and by unpublished written confirmatory order on November
5, we directed the parties to file reports addressing (1) the status of the'

three remanded issues, (2) any further procedural or substantive actions
required of the Board or the parties,' and (3) the effect of the three

[ issues on the issuance of a low power license. We received those reports
from LILCO, from Intervenor Suffolk County, and from the NRC Staff,
on November 14.

The following day, at our November 15 hearing session, we informed
Suffolk County that we were dissatisfied with its written report. Partic-
ularly with respect to USI A-47, we noted that the County's report was
" unacceptably general" in view of the fact that LILCO had completed
the two USI A-47 studies (discussed irtfra) that were required of it, and
the Staff had completed its review of those studies and had reported its

,
results to all parties in a supplement to the Shoreham Safety Evaluation
Report (SER), issued over a year ago, by early October 1983. The Coun-
ty's Report merely recited that it was awaiting the receipt of materials to
be filed with this Board by the Staff (presumably the Staff's two afridavits .
addressing USI A-47 Lwhich .merely reiterated and referenced the
September 1983 SER supplement), and described the commitments of ~
the County's consultants, Messrs. Minor, Bridenbaugh and Hubbard,
who would have to complete their analyses of the information on this
issue prior to the County taking a substantive position.2 We noted that'

- we were raising the issue so that Suffolk County's counsel could consider'

. . ' '
Iin that PID we had found in savor' or the Applicant on virtually all of the issues before us for '*

decisson, and we found that the pendency of the issues not deaded in LILCo's ravor would not prevent
the issuance or a low power hcense (up to $% or rated power) ir and when problems regar&ng onsate
emergency power sources were resolved. '
2 suffolk County's Report at 2 3. ~
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1

l
it prior to the conference of parties scheduled for November 20; and 1

that while we might be willing to consider iitigation on the merits of any
specific issues under USl A-47 which may be set forth subsequent to a
conference of parties, we were unlikely to stay issuance of a low power
license in the absence of a basis to do so - such as identification by the

-

County by November 20 of a specific control system interaction within,

4

the scope of LILCO's two long-completed studies (discussed infra). Tr. I

26,680-81.

The conference of parties was held on the morning of November 20,.
'

1984. Present were representatives of LILCO, Suffolk County and the
-

NRC Staff. Notwithstanding our admonition of November 15, Suffolk
County came with nothing concrete in the way of issue-framing under
A-47. After hearing and carefully considering the position of each party,
we made an oral ruling on Me three remanded issues. We ruled that the
" housekeeping" and the env. onmental qualification issues had been ad-
equately resolved within the scope of the remand, and were thus closed.
As to the USI A-47 issue, specifically as to the two relevant studies, we
permitted the County to have until December 11,1984 to propose one
or more appropriate contentions adequately framed for possible litiga-
tion. Answers by LILCO and the Staff to any such County proposal will
be due December 18 and 21, respectively. We further ruled that the
possible pendency of any new issues arising out of the two thirteen-
month-old USI A-47 studies (the only remanded matter remaining
open) does not impede the issuance of a low power license for Shore-
ham. Tr. 27,075-78. That afternoon we issued a brief confirmatory

, Order (unpublished) setting forth our rulings; the instant Memorandum
and Order will discuss our rationale for those rulings.

HOUSEKEEPING

NRC regulations require utilities to ensure that activities which affect
quality during construction or operation of a nuclear power plant be ac-
complished under controlled conditions, including adequate cleanliness.)
LILCO had agreed, pursuant to an NRC Staff confirmatory action letter
(CAL No. 83-01) of January 19,1983, to implement certain procedures -
to resolve ongoing " housekeeping" problems at Shoreham. In light of

i

that commitment, and in the absence of any identified safety questions
,

.

.

.

3 Cntenon H or 10 C.F.R. Part 50. App. B.
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relating to this issue, our PID found that the commitment adequately re-
solved LILCO's housekeeping problems.4

L The Appeal Board, however, agreed with SulTolk County's assertion
on appeal that, given LILCO's past lack of diligence in correcting house-

| .

keeping deficiencies at Shoreham, we had erred in relying upon the
LILCO commitment to improve. The Appeal Board remanded the issue,*

.,

with the requirement that the Staficertify to us that an appropriate level
of cleanliness is in fact being maintained at Shoreham.5

,

' . ' In response to the Appeal Board's remand, the NRC Staff submitted'

the affidavit of Edward A. Greenman, Chief, Projects Branch No. I
within t e NRC's Division of Project and Resident Programs, Region 1.
Mr. Gre nman had been a witness on this subject at the hearing. In his
affidavit ted November 7,1984, Mr. Greenman stated that the sub-

L stantial c mmitments made by LILCO in accordance with CAL No.
83-01 had marked the turning point in LILCO's housekeeping conditions
and practices at Shoreham. Greenman affidavit,17. Since then, NRC
Staff inspectors have observed and documented (in referenced inspec-
tion reports) a steady improvement in housekeeping and cleanliness at
Shoreham. Id. at 18. He concluded that LILCO has met its commit-o
ments and that current housekeeping practices provide acceptable levels
of cleanliness at Shoreham, and set forth adequate bases for his conclu-
sion. Id. at 1 10.' All parties and the Board agree that no further action is
required before this Board with respect to the housekeeping issue, based
on Mr. Greenman's certification on behalf of the NRC Staff. Tr. 27,014
Thus, the concerns of the Appeal Board have been satisfied and this
issue is closed.

ENVIRONMENTAL QUALIFICATION OF ELECTRICAL
EQUIPMENT

Section -50.49(b)(2) of 10 C.F.R. requires that nonsafety-related
electrical equipment must be qualified to function in postulated environ-
mental conditions (i.e., the harsh environments created during design
basis accidents) where the failure of the equipment due to those condi-
tions could prevent successful accomplishment of safety functions-by
safety-related equipment. Applicants must establish a program for qual .

,

ifying any nonsafety-related equipment which falls under f 50.49(b)(2).
.

..

..-

4 lap-83 57,18 NRC 445,598 99 0983).
5ALAB.788. 20 NRC at 1144 46.
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.

At the time of our hearing on this issue, the regulation was newly prom-,

utgated.

At our hearing, LILCO had testified that no nonsafety-related equip-
i
~ ment was expected to require y 50.49(b)(2) qualification because Shore-

ham's design philosophy was to either classify all equipment that could.
;_

-

prevent suctessful secomplishment of safety functions as safety-related'

(and thus to environmental!y qualify it as such) or to sufficiently isolate'
-

electrical equipment to preclude inieractions between safety related and.

-

nonsafety related systems. The NRC Staff testified, in agreement with.

LILCO, that Shoreham's design philesophy would have the effect
: LILCO described.*

We found that, notwithstanding the fact that criteria for the identifica-
tion of f 50.49(b)(2) equipment had as yet to be developed, the Shore-'

ham design philosophy has been such as to strive to preclude unaccepta-
ble interactions between safety related and nonsafety-related equipment.
Part of our basis for this "as the in-depth litigation before us of the
broad systems interactions contention, denominated 7B. We found.
therefore, that if there were any items of f 50.49(b)(2) equipment that.

-

would require qualification, their number would be small and their ef.
fects minor.7 Prior to fuel load, LILCO was to (1) submit to the StafTa'

;

list of any equipment which must comply with { 50.49(b)(2), and to ;

qualify that equipment or justify interim operations prior to qualifica-
tion; or (2) inform and satisfy the Staff that no such equipment existed.8

,

In effect, we asked the Staff to confirm that LILCO had adequately ful-
filled this requirement.

The Appeal Board agreed with us that the LILCO and Staff testimony^

regarding the effect of Shoreham's design philosophy had not been effec-
tively undermined,' that there was support in the record for our finding
that there would be little or no { 50.49(b)(2) equipment at Shoreham,'';.

and that the delegation to the Staff of the authority to confirm that
LILCO has either upgraded or properly isolated nonsafety related equip-
ment, so that none falls within the f 50.49(b)(2) category, was not im- '

proper.H However, the Appeal Board noted that, as to the potential
small number of heretofore unidentified j 50.49(b)(2)- items which
might have to be included in the qualifications program, the County,
"would be entitled to address'' any efforts by LILCO tojustify interim,

.

'

6 LBP-83-57,18 NRC at 538-39.
7 /d at 539-40.,

1 8 /d at $44.,

, 9ALAB-788,20 NRC at 1859.
4

to /bd
H /d at iI60.
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operations prior to full environmental qualification (or, presumably,
possible isolation). The Appeal Board then noted an ambiguity in the
record: in a letter to the parties last August the StalT indicated that
LILCO had submitted any.necessary identification of equipment and
that this matter "has been resolved by LILCO to the satisfaction of the

. -
NRC staff."t2 The Appeal Board pointed out that it was unclear whether'-

the StalTs approval rested upon the permissibly delegated confirmation
that no i 50.49(b)(2) equipment exists, or upon a substantive determi-

'-
nation that LILCO had properlyjustified interim operations.o

, .

At the November 20 conference, counsel for Suffolk County indicated
her belief that what the Appeal Board had remanded to this Board con-
cerning } 50.49(b)(2) was nothing less than an examination of the ,

StalTs bases for its findings on what equipment is in that category. Tr.
27,018. The Board disagrees. The plain wording of the Appeal Board's
decision tells us that no further action is required before us in this
matter if the Staffs conclusion was based upon a determination that
there is no equipment in the category. The Appeal Board only opened in-
quiry into the basis for the StafTs approval if there was any such equip-
ment.'' In addition to the plain language of the Appeal Board, this inter-
pretation follows from the Appeal Board's preceding determination that
our delegation to the Staff, to confirm that no j 50.49(b)(2) equipment
either existed or remains, was not improper.85

In. an alTidavit submitted by the NRC Staff, Robert L. LaGrange.
Equipment Qualification Branch, Division of Engineering, NRR, certi-
fled that no equipment at Shoreham falls within the { 50.49(b)(2)
category and pointed to Supplement 7 of the StafTs Safety Evaluation .
Report (SSER 7) for Shoreham (September 1984) 13.11.3.1, where the
StafTs basis for that determination is set forth. LaGrange affidavit,13.

As part of its analysis of this matter, the Applicant conducted two
' studies: (1) the efTect of power supply, sensor and sensor impulse line -
failures on several control systems (" Control Systems Study"); and (2)
the effect of high energy line breaks on control systems ("HELB
Study").n These studies are the same ones which are the subjects of the
USl A-47 remand and will be considered in connection with our discus-
sion of USl A-47, below. The County asserts that, in light of this interre-

12
Note to Attached service Last from B. Bordenick. August 7.1984, transmitting Memorandum to E.

,

Reis from A. schwencer. ''shoreham License Conditions." July 30.1984. at 2.
UALAB-788,20 NRC at I!60.
14.

/M The Appeal Board required the stafr to advise us- "wkther any equipment ralls into the section
50.49(b)(2) category and. (fso, the basis for the staf!*s approval" (Emphasis added),

15/ M See p.1536.above.
4 See sSER 7 (September 1984).13.II.3.1 (at p. 3-8).
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$

lationship between the A-47 and environmental qualification issues, the
analysis of the two studies as afTorded by the Appeal Board in the A-47
remand is necessary in order to evaluate the basis for the Staff's determi-
nation regarding j 50.49(b)(2)." Thus, the County would have the envi-
ronmental qualification issues held open pending resolution of any.

issues under the remand regarding the two USl A-47 studies.*

We disagree. We have already answered Suffolk County's general as-
sertion that it is entitled to test the bases of the Staff's conclusion regard-.

ing the absence of { 50.49(b)(2) equipment: within the limited scope*

of the remand it is not. Although we have closed this issue, if any litiga-
tion regarding the Control Systems and/or HELB studies ultimately
takes place, and discloses that there are any unacceptable interactions in-
volving nonsafety-related equipment which thereby falls under this
j 50.49(b)(2) category, we will either require isolation or upgrading (to
be functionally safety-related) of any such j 50.49(b)(2) equipment f
which is ultimately detected so as to remove it from the category, or full
environmental quali.'ication or justification for interim operation pur- . *

suant to the requirements of f 50.49.'8

UNRESOLVED SAFETY ISSUE A-47 " CONTROL SYSTEMS
INTERACTIONS"

USl A-47 concerns the potential that control system failures or mal-
functions may interfere with the use of safety equipment and thereby
make an accident or transient more severe than those anticipated in
safety analyses. Its goal is to define generic criteria that can be used for
plant-specific studies to detect such control systems interactions
problems." .

In the Shoreham operating license hearing, A-47 was litigat:d before
ils as a subsidiary issue within a broad systems interaction contention,
designated 7B.8 That contention encompassed the methodology used by

D sufTolk County's Report at 4.
.

'

18 This is the same as our common sense disposition in the PID of the County's similar claim that pre-
sently unsdentified i 50.49(b)(3) post-accident monitonns equipment which may be required i,n the;
future after fuel load had to be environmentally qualified. and that t!.erefore the record on LILCO's -

*
compliance with the i 50.49 environmental qualification requirements was incomplete. We held that
equipment not even identsfied as being required for post-accident monitoring by Regulatory Guide I.97*

Revision 2 (and thereby falling into the { 50.49(b)(3) category) is perforce not required in be presently
included in the environmental qualification progran=, We noted that if and when such equipment is
identified as being required in the future, it will be required to comply with the environmental quahfica-*

tion rule. LBP-83-57.18 NRC at 540. The Appeal Board found no basis for upsettmg our decision on-

compliance with ( 50.49(b)(3). ALAB-788. 20 NRC at 1060-61.
#HSee ALAB-788. 20 NRC at 1135-36; L8P-83-57.18 NRC at 552.

M ee LBP-83-57.18 NRC at 548-55.S

1538

t

a ..



_ _ _ _ _ _ _ _ _ _ _ _ -_.

LILCO and the StafT in the analysis of all systems interactions and the
safety classification of structures, systems and components. On the issue
of whether Shoreham can be safely operated prior to the generic resolu-
tion of A-47, we found that the Stafi's review, post-hearing but prior to
operations, of two studies (the Control Systems Study and the HELB
Study) to be performed by LILCO, would reasonably assure that the,

- possible occurrence of control systems failures at the Shoreham plant
considered in the two studies would not represent an undue risk to the
public health and safety. We believed that was sufficient to allow us to.

*
conclude that Shoceham can be safely operated.2' The pendency, with an
uncertain post-operation completion time, of the generic quest of the
A-47 task for criteria which could then uniformly be applied to all nucle-
at plants does not undermine this finding.22

LILCO provided the two Shoreham-specific studies to the Staff with
copies to Suffolk County and the Board on or about August 27, 1982
and November 8,1982. Subsequent to its request for and receipt of addi-
tional information, the Staff published its Safety Evaluation Report find-
ing that the concerns with regard to the subject matter of the studies'
effect on Shoreham had been resolved, SSER 4, {{ 7.7.2 and 7.7.1 (Sep-
tember 1983). Unfortunately, no party had directly informed either this
Licensing Board or the Appeal Board that the two studies had been
completed by LILCO and evaluated by the Staff as part of one of its
Safety Evaluation Report supplements.22 The Appeal Board thus wrote
its decision in the mistaken belief that these studies had not been per-

'

formed by LILCO and evaluated by the Staff.
The Appeal Board disagreed with our conclusion that Staff review i '

the matter would be adequate. That Board compared U51 A-47 with '
A-17,24 where, again, both a generic analysis and Shoreham-sp
studies were involved. On appeal, our decision that plant operation : .!
not be precluded pending the Staff's completion ofits USI A-17 generic

25Id. at $$2. 555.
22 Varmar Elretric sad fewer Ca. (North Anna Nuclear Power stauon, Un ts I and 2). ALAB-491,' 8
NRC 245,247-48 (1978); Cu(Stams Urshtars Co. (Raver Bend stauon, Uruts I and 2). ALAB-444,6
NRC 760,775 (1977); Cf ALAB.78:1,20 NRC si 1135.
23 The parties - f.!LCo, sufrolk County and the NRC stafr - fai:ed in ther obhgation to keep the
Boards informed; rouune submiamon to us or the Appeal Board of informaucnal copies of technical
matenals is not sufracient to serve as nouficauon of material changes in sisrufica.a: c=atters. The staffs
ssER was dated september 1983, and was received by us in early octooer 1983. However, the underly-,

~ ing technical data must have been availaole pnor to the release of that pnnted bound document - cer-
tamly pnor to the september 21. 1983 date of our PID. Furthermere, sufrolk County's posinon on -
appeal of the Us! A-47 sub-issue had rested upon the unavailabilsty of the two studies and the lack of a

~ stair evalumuon of them. Src ALAB-788,20 NRC 1136. Therefore, we are parucularly disturbed by the

-
County's failure to noury the Appeal Board in light ofits posuon in its December 23,1983 appellate
brief, riled almost three months aner the issuance of the staffs ssER 4.
24 Usl A.17 involves the genene study of systems interacuons in general in nuclear power plants.

'
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confirmatory study was affirmed.25 The Appeal Board noted that the
A-47 issue;

bears some similanty to USI A.17 . Like USI A 17, there has been no showing
of a " discerned safety problem." |cating. inter aba. North Anna and River Bend. supra
note 221 At the time of the hearing, the stafT knew of "no specific control system

f
* failures or actions at Shoreham or any other plant which would lead to undue risk to
*

the health and safety of the public." F irther. . . serious consequences, not included
in those already analyzed for the plant, were of " low probability." Moreover, the
staff indicatcJ . .that should such control system failures occur, they would not,

result "in serious events . . or condittoris" beyond the capability of the safety.

systems. (Footnotes omitted)26

y The Appeal Board nevertheless found "one notable difference" be-
tween the A-47 issue and A-17: For A-47, "in-depth studies have not
been performed to verify the staff's expectations" (emphasis added), and
that the Staff had taken the position that before it could make the rea-
sonable assurance finding on USI A-47 control systems interactions
requisite for the issuance of a license, it needed more Shoreham-specific
information.27 However, as we have noted above, unbeknowntt to the
Appeal Board, by the time it issued its decision the in depth Shoreham-
specific studies had long since been performed, and the Staff had made
its finding of reasonable assurance. Thus, when the Appeal Board noted
its agreement with the County's assertion that LILCO must complete
the two evaluations prior to the authorization of a license for Shorehara,
and agreed that the results of the two studies must be made part o; the
adjudicatory record,28 it did so while operating under an incorrect major
premise.

The NRC Staff, in its November 14,1984 report to us on the remand-
ed issues, provided affidavits of Andrew Szukiewicz and Jerry L.
Mauck, certifying that LILCO had completed the two studies and had
provided the information to the Staff. The Staff in turn determined,
based on its evaluations of the studies, that concerns in regard to the
subjects of the two studies have been resolved. Absent any showing by
the County of a basis to challenge the Staffs determination, the Staffin-
dicated its belief that the only remaining matter was for this Board to
accept the Szukiew!cz and Mauck affidavits into the record.2'

.

.

25ALAB.738,20 NRC at 1135.

~ 26 IJ.1136 37.
27Id. at 1137.

*

23 Id. at 1136.
29stan's Report at 2.
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.

Suffolk County objected. The Appeal Board, the County argued,
f- meant to entitle them to " test the basis of any conclusion regarding this

matter, in the same manner as any other litigable issue."" Nevertheless, '

and in spite of our admonition on the record of th: November 15,1984 i

hearing (see pp. 1533 34, above), the County's counsel came to our
November 20 conference of parties with no delineated issues for possible -.

~ *

litigation. The County, in its written Report and at the conference, told
; us that its consultants were unavailable to analyze the pertinent StafT

.. documents due to other commitments, but that they would be able to
- *-

perform their analysis by December 7,1984, which would allow the
County to decide whether to file specific significant issues with bases for"
challenging the two studies by December 11.

We expected something more from the County at this point than a
mere plea for additional time to examine the issue. As we have noted

-
above, the relevant NRC Staff evaluation has been in SufTolk County's
hands for over a year, and the bulk of LILCO's studies and information
has been in Suffolk County's hands for over two yeers. Furthermore,

!

the County has been on specific renewed notice as to the need to focus
on this particular issue.The Appeal Board issued its Decision on October
31, 1984, three weeks in advance of our conference of parties
Moreover, the County's attention was directed to the studies and SSER

- 4 by other parties by November 9,:1984. It seems to us that by this time,

'
- the County fairly could be charged with a failure to.come forward with a
specific well based issue challenging the two studies.

. Nevertheless, albeit laboring under a significant factual misimpression -
. . ,

on the existence of the studies due to the parties' failure to notify it, the
' Appeal Board.did remand the matter -so as to apparently afford the
County a recent opportunity to come forward with some substantive -
challenge to the two A-47 studies. LILCO's argument is, in effect, that

ic
the long availability of the studies and the Staff's evaluation renders any

.SufTolk County contention ~ very untimely.. If accepted by us, this would
totally negate the remand. Although we believe LILCO's argument has

. merit, we believe that, to be fully accepted, it could and s' hould have.
- been made by LILCO in a motion for reconsideration ~of ALAB-788-
timely filed before the Appeal Board. However, we do take the County's
long-standing inaction in!o account below, in ruling that the possible ' '

>

p - pendency'of remanded A-47 issues does not support a stay' of the is-
; i '~suance of an operating license.

.

.

We'~therefore, at| the November 20, 1984 conference, granted the
'

u. ' County's request for more time, until a received date of December 11,
, ,;,

a

MALA 8 78r.20 NRC at 1837 -

$

>
~
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1984, to come forward with issues appropriate for further proceedings.!

Any such issue must be signincarst and be set forth ,vith basis and
specificity, and must deal directly with the Control Systems and/or
HELB studies.21 Additionally, without deciding whether or not it will be
considered in ruling upon proposed issues, we also required the County

', to set forth the nexus and signiGeence of any proposed issue to Conten-
tion 78, and/or to argue that such factors are not appropriate or neces-
sary. LILCO and NRC Staff answers to the admissibility of any such
issues shall be received by December 18 and 21, respectively. The par.*

ties were directed to conduct negotiations to attempt to settle, or to at
,

least narrow and mutually understand, any proposed contentions. The
parties were also encouraged to outline what evidence might be put for-
ward at a hearing, and whether other procedural steps, such as further
discovery or summary disposition motions, would be appropriate. See
Tr. 27,075-79.

,

EFFECT OF REMAND ON ISSUANCE OF A
LOW POWER LICENSE

On October 29,1984, ancther Licensing Board (the " Miller Board")
issued a decision authorizing low power testing, up to 5% of rated pow-
er, for Shoreham.sr LILCO had applied for an exemption to the require-
ment that a fully-qualilled source of onsite emergency power be in
place, and had provided an additional "offsite" emergency power con-
figuration as further protection for the public health and safety. Upon
analysis of the safety and equitable issues bearing upon the exemption
request, the Miller Board granted the exemption, and pursuant to Com-

mission directive transmitted it to the Commission for immediate effec-tiveness review.
- Subsequent to the Miller Board's decision the instant remand came

down, and it falls to us to determine whether the one potentially remain-
ing remanded matter, the A-47 studies, should affect Shoreham's au-
thorized low power license. Although we cannot say that no possible
issue challenging the two USI A 47 studies which may be raised by the
County and accepted for litigation on the merits by us could have any

'

JI The Appeal Board was concerned with the two npccern: studies whose results were to support the
*

staffs *rcasonable assurance" finding, and any entalement to addmonal hugaime bearms on Ost A 47
would thus be hmited to hugabic enues shaltensmg the redmss of thme studees. Issues which more
broadly approach A-47 (such as other types or iaudies that perhaps could have been done) would not

*

appear to be wethan the scope or the Appeal Board's remand.*

J2 Lmar IArm/ Lahter Ce, Ishoreham Nuclear Power siauon. Uma II. L8P 84-43 20NitC IJ43(1984L .
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significance for low power operations, we find that the possible future
pendency of any issues arising out of this remand does not justify a stay
in the issuance of a low power operating license.

As LILCO pointed out in its November 14 Report to this Board, it is
merely fortuitous that Commission authorization of LILCO's low power

e

*

operating license had as yet to be finally granted at the time of the
remand decision issued over a year after our PID. This is particularly

0
true as to the fuel load, precriticality and cold-criticality portions*

(" Phases I and II") of LILCO's low power testing program, which were
authorized upon summary disposition by the Miller Board more than
two months ago,5) but for which, in a departure from normal practice, ef-
fectiveness approval was retained by the Commission and not granted
until November 21,1984.24 Typically, where NRC cases have involved
remanded issues, the Applicant has already received an operating
license or construction permit prior to the remand, and the question has
become whether an already-awarded license or permit should be sus-
pended pending resolution of remanded issues. We agree with LILCO
that the same analytical principles are applicable regardless of whether
the question is one of a stay ofissuance of a license following a remand,
or a stay (suspension) of activities under an issued license following a
remand.

The test applied in determining whether a stay of activities should be
imposed pending disposition of a remand is less stringent for the party
seeking such a stay than the test which is applicable to a stay pending
appeal.35 The test is one balancing:

1. the seriousness of the remanded issue;
2. a traditional balancing of equities; and
3. consideration of any likely prejudice to further decisions that

might be Called for by the remand.24

33-order Reconsidenns summary Disposanon of Phase I and Phase II Low Power Testing.** %rcham,
LBP 84-35A,20 NRC 920 (1984).

34CLI-84-2f. 20 NRC 1437 (1984). When the Commessoon authonzed LILCo's low power operaung
lecense for Phases I and 11, it took note of our bnef conrirmatory order (November 20.1984) staung in.-
summary fashion our ruhng that the future pendency of any issues ansing out of the two Usl A.47 stud-
ies does not allect the possible issuance of a low s,ower operating license. However, the Comen.ssion,

determmed that the tscense could not issue unul seven days after the date of our instant order setting
forth our ranonale for that ruhns. CLI 84 21,20 NRC at 144!.

35 The four well-known factors enumerated in Virrme firrrotrum loobers Assoreres v. ffC. 295 F.2d
.,,

921,92s tD C. Cir.1958) ordinanly govern NRC disposstion of motions for stay pending appeal 10*

C F.R. ) 2.788fe).
36 pubar Serrarr Ca e/New Hampshar (seabrook stauon. Units I and 2). CLI 77-8. 5 NRC 503. 521

- (1977). Ser also Consumers fbmer Co (Midland Plant. Units I and 2). ALAB-458, 7 NRC 155,159-60,
169 70 (1978).
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In applying these criteria we find essentially no justification to impose a .
stay of any low-power operating license which might otherwise be au-
thorized, pending our resolution of the remanded A-47 matter.

There is reasonable assurance that the remaining remanded issue is
not serious from the standpoint of public health and safety and therefore

:
+ '

does not present a basis to stay issuance of an operating license, partic-
ularly the low power one for up to 5% power now being contemplated by
the Commission. The Appeal Board itself characterized all of the re-

.

*

manded issues, of which only one possibly remains, as "relatively minor
ones." Undoubtedly, the Appeal Board in part considered the (mistaken-
ly believed) noncompletion of the two A-47 Shoreham specific studies
relatively minor because ofits agreement with our overall contention 78
systems interactions findings, of which USI A 47 w?s but a small part,
that:

1. LILCO performed numerous and diverse studies bearing on
systems (including control systems) interactions at Shoreham,

l' which were extensively litigated at the hearing, and which in
their totality demonstrate that systems interactions problems
were adequately analyzed to assure that the Shoreham design
protects the public from credible accidents;37

2.'The County had failed to identify (throughout the entire 7B
litigation) any adverse systems interaction that had not been
adequately considered;3:

3. There is no concrete suggestion ofinadequacy of current NRC
'italT review procedures and safety criteria to assure that the ef-
fects of overall potential systems interactions are within the
design basis envelope of nuclear plants;3'and

4. See also the Appeal Board's findings regarding the A 47 issue,
quoted in this Order at p.1540, above.-'

With the benefit of supervening knowledge of the actual facts - the
.

"one notable difference," dictating the Appeal Board's remaining con-:
i cern regarding USI A-47 as compared to its affirmance in LILCO's favor

of the USI A-17 issue,* does not exist because the two Shoreham-
specific studies and the Staff's evaluation have long been available to
the County - we can say,' at least, that a potential issue thought to be.-
"relatively minor" in the absence of. the studies and evaluation is

t

i =

37.
AL AB-788,20 NRCat 1827.1828 29.

3s /d at 1832 34.
' 3'/d at 1834 35.

i
# /d at 1837.

I

,
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relegated to even lesser significance.*' In other words, there was never
any finding ofinadequacy of an analysis, only incompleteness in one par-
ticular area of systems interactions. That incompleteness did not exist in
fact, although the adjudicatory record did not include this.

Moreover, albeit only as a supporting secondary rationale, it is fair to
take into account the County's silence over this past year in weighing
any possible County claim Nhich it has not made) that, contrary to the,-

conclusions of LILCO and the NRC Staff, a new serious safety issue has
.

been disclosed by the two studies. It strains credulity to believe that the
..

County, a sophisticated, well represented party-appellant, would remain
:g

a-
silent for over a year ifit had any such well-based claim.42 Wholly aside
from its obligation, shared by all parties, to inform the Appeal Board of
the studies and Staff evaluation, the County would not be content to
rest on its mere claim ofincompleteness due to lack of the studies ifit
had a basis to convert that claim to one that the now completed studies
and evaluation raised a serious safety issue.

In addition to being supportive of our finding that the remanded issue
of the two A-47 studies is not serious, the County's long standing, and,
since the remand, continued dilatory failure to raise any issue challeng-
ing the studies, weighs heavily against it and in LILCO's favor as part of
the " traditional balancing of the equities" in deciding whether to stay
the issuance of an operating license. As LILCO correctly points out, in
allowing the issue to lie fallow all this time, the County is not in the
same posture as the successful appellant where facts mat rial to a re-

- manded issue did not change during the pendency of the appeal and
therefore there was no impetus or obligation to take steps to protect its
interests in the interim.

Although we have agreed to allow Suffolk Co6nty more time to frame
any issues challenging the A-47 studies, here we are faced with the
County coming in at what is, for low power purposes, essentially the -
12th hour, and asking that a license be delayed while the County takes -
additional time. As a final dilatory action, the County ignored our warn-
ing on November. IS,1984, that we would be unlikely to stay the is-
suance of a low power license in the absence of a basis to do so presented
to us before or at the November 20 conference, such as by identifying a
particular unacceptable interaction within the scope of the two studies.

. >

*

%falles.d Al All4438. win 7 NitC at ifMi. te46hes thJl a llHard shHuld labe adsanlage or the
41

benefit e4 supersemng knueledge t4 csvnh aller a reniand en deuthng whether the lesel of sermusnew
of the dsicsh nuheats for or agaensa a sta) e4,atsons under a insaw 8 en that (aw a (unwrusten pernua r*'

42 We du awribe he the ( ounty the pswal fasih and respunwhee appruash he the insgasmn hetere us such' *

th.sn at does not rane or mntinue to pursue swues in hugatmn ohnh se dues nos behese in he mell-based
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Tr. 26,680-81. See pp.1533-34, above. The County's lack of diligence
cannot be seen as reasonable when viewed in this light.43

We must bear in mind that the license at issue here is a low power
operating license. The degree of potential danger to public health and

,. safety at low power operation is substantially less than at full power
operation.** When this fact is viewed concurrently with the Staff's finding.

- of reasonable assurance that present concerns with A-47 as applied to
. Shoreham have been resolved by the studies, and any future concerns,.

which are incurred at the time A-47 is resolved generically can at thata

time also be resolved for Shoreham, and that "Shoreham can be operat-,

ed at any power level, prior to this generic resolution of issue A-47 "*.5 it
is apparent that risk to public health and safety from low power opera-
tions should be slight Indeed, our present analysis leads to the result
that pcssible future operation of Shoreham at higher power levels
should not be affec:ed by the remanded issues, unless, of course, new
information is raised during any future remand proceedings supporting a
finding that a serious control systems interaction has been discovered.

In addition, it is noteworthy that LILCO, over two years ago, proceed-
ed in good faith" to complete and submit the two studies in question,-
well in advance of possible operation of Shoreham, as it had promised to .
do in the record before us.*? Likewise, the NRC Staff acted in good faith
in issuing its safety evaluation of the studies well in advance of any fuel
loading.,

'

Other equities pertinent to issuance of a low power license for Shore-
- ham were examined in detail in the Miller Board's Initial Decision

; which authorized the low power license.** Some of the Miller Board's
'

.

reasoning directly supports a refusal to stay a low power license here,
some supports it by analogy, and nothing in the Miller Board decision

. . ,

..

l
e

*)The poeshon or the NRC staff, as indicated at our conference. is that the staff "beheves none of thei '

}L three [ remanded) issues could affect the issuance of a low power hcense or a rull power license" (stairs=.

November 14 Report at 4), particularly in view of the County's having provided no reasons to the con.,

trary at the conference. Tr. 27.047-51.
** 46 Fed. Res. 47.764. 47.765. See She, chem L8P-84-45, were.

, ,., 85 stukiewicz afndsvit.18; staffs Report at 4.
# See Afadiend. ALAB-458. swnr. 7 NRC at 170-72.,

47 L8P 83 57,18 NRC at 552, 555, and unpubhshed shp opinion rindings J 84 to J 91 (shp. op. at
492-95). '

_
88 Sherr4em. L8P 84-45. syre. 20 NRC at 1375-82.

*
,
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would work in favor of the imposition of a stay in the instant circum-
stances."

In view of all of the above, a " traditional balancing of equities'
weighs against the imposition of a stay.

r- We can see no danger of prejudice to any substantive decisions to be
made on remand. If future consideration of the A-47 matter leads us to'

* - discover any serious control systems interaction problem with
Shoreham, which had not been previously uncovered by LILCO's or the-a

' StafY's studies or by the intensive litigation before us of the County's
overall systems interaction issues under Contention 7B, low power (or,
for that matter, full power) operations may be stopped until corrective
measures are implemented. Furthermore, the Commission has often
stated that grant of a low power operatirg license in no way presupposes
the subsequent grant of a license for full power operations.5'

At our conference of parties, counsel for Suffolk County argued that
the new emergency electrical power configuration which had been put in
place for purposes of LILCO's low power exemption application had not
been considered by the A-47 studies. Tr. 27,074. This, we point out,
would be so even if we and the Appeal Board had reviewed and approved
these studies prior to the exemption litigation. Any possible control
systems, or other systems, interaction specific to the new emergency
power configuration could and should have been raised as a health and.
safety issue before the Miller Board.

In conclusion, we are not saying that USI A-47 issues cannot possibly
have any significance for low power and full power operations. However,
the County has completely failed to raise any issue - let alone a signifi-
cant, specific and well-based material one - which would have such
impact. In view of the equities involved, particularly Suffolk County's
lack of diligence and the reasonable assurance that no danger to public
health and safety will arise from low power, or even full power, operation
due to the possibility of an as yet undiscovered control system
interaction, we find that this one potentially remaining remanded matter
does not prevent authorization of an operating license for Shoreham.

_.

,
# The specific circumstances considered were:

- stage of the facihty's hfe
- financial or economic hardships
- internal inconsistencies in. or mconsistent apphcanon of. the regulaaons,

good fanh efrort to comply wnh the regulauons
* - pubhc enterest in adherencs to regulations

safety significance o(issues involved.-

50This statement was most recently made by a unanimous Commission in this case in Lont Islaed Lar4r-
his Co. (shoreham Nuclear Power station. Unit D.CLI-84 21,20 NRC 1437.144I (1984L
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Finally, we note that neither the County's report of November 14 nor
its arguments at the November 20,1984 conference of parties, addressed
the equitable and other considerations bearing upon whether the
remand should affect issuance of an operating license (at any power). It
appears the County believes that by virtue of the remand the Appeal
Board required that no operating license could issue until the County.,

, _ waiting until a date ofits choosing (December 11, 1984), could decide
whether to raise issues admissible before us, and if the County did so

--

c that would automatically stay issaance of a license until completion of
the litigation on the merits of any remanded issue. If this is the County'sa

belief, despite the long existence of the A-47 studies, and the teaching
of flexibility of the effect of a remand by Seabrook and Midland dis-
cussed above, then the County now has the opportunity and obligation
promptly to appeal our instant decision not to impose a stay to the very
Appeal Board which issued the remand. Cf 10 C.F.R. f 2.788(h). It
should do so well within the seven-day period from today which the
Commission provided as an additional period for expedited appellate
review before its November 21,1984 Memorandum and Order approv-
ing the Miller Exemption Board's September 5,1984 authorization of
Phases I and II of low power testing could become effective. By virtue Of
the Commission's order, and given our denial of a stay grounded on the
pendency of the A-47 studies remanded issue, those orders become ef-
fective on December 7,1984, at -5:00 p.m., Eastern Standard Time,
unless stayed by Appeal Board review of our instant order, or appellate
review of the Miller Board and Commission orders authorizing the
Phase I and II low power testing exemption.5'

IT IS SO ORDERED.

FOR THE ATOMIC SAFETY
AND LICENSING BOARD

Lawrence Brenner, Chairman
ADMINISTRATIVE JUDGE

Bethesda, Maryland,
November 30,1984-

.

. ~

*

$1 Copies or this decmon were provided to representatives or LILCo. sufrolk County and the NRC
stafrat the NRC siaftofreces in Bethesda, Maryland on Nosember 30,1984.
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Cite as 20 NRC 1549 (1984) DD 84 23

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

f

'

OFFICE OFINSPECTION AND ENFORCEMENT,

: James M. Taylor, Deputy Director

in the Matter of Docket No. 50-441
(10 C.F.R. i 2.206)

CLEVELAND ELECTRIC ILLUMINATING
COMPANY, et al.

(Perry Nuclear Power Plant,
Unit 2) November 15,1984

The Deputy Director of the Office cf Inspection and Enforcement
denies a petition submitted by Susan L. Hiatt on behalf of Ohio Citizens
for Responsible Energy (OCRE) requesting issuance of a show-cause
order to revoke or suspend Cleveland Electric Illuminating Company's
construction permit for Perry Unit 2.

RULES OF PRACTICE: REVOCATION OF
CONSTRUCTION PERMITS

NRC regulations do not require that a construction permit be revoked
or suspended for slowing or stopping construction when there is no cur-
rent threat to the public health and safety by the licensee's I.ctions.

ATOMIC ENERGY ACT: REPORTING REQUIREMENTS
'

A slowdown in construction does not itself give rise to a reporting ob-
*

, ligation.

.-

^4

I
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; DIRECTOR'S-DECISION UNDER 10 C.F.R. 9 2,206

By petition dated June 4,1984, Susan L. Hiatt, on behalf of Ohio Citi-
zens for Responsible Energy (OCRE), requested pursuant to 10 C.F.R.
f 2.206 that the Director of the Office of Inspection and Enforcement-

j. j. (IE) order the Cleveland Electric liluminating Company (CED to show
cause why CEI's construction permit for Perry Unit 2 should not be.

!: revoked or suspended. OCRE asserts as bases for this request: (1).

CEI's apparent abandonment of construction at Unit 2; and (2) CEI's si-.,

lence to the Commission on the matter of the completion of the facilityp

and its statements to the' Regional Administrator, Region III, that cor-
rective actions will be completed on Unit 2 within the year, in spite of,

'

its public statements that no work is being done or money is being ex-
pended on the facility. OCRE says that the latter circumstances raise the
question cf whether CEI has made a material false statement which
would constitute grounds for revocation ofits construction permit.

On July 3,1984, the Director acknowledged receipt of the petition
and informed OCRE that this request was being reviewed. A notice that
the petition was under consideration was published in the federal Regis-,

! ter. 49 Fed. Reg. 28,484 Ouly 12,1984). On July 31,1984, CEI filed its
response to the petition. The Staff has completed its evaluation of the
petition and, for the reasons stated in this decision, OCRE's request is
denied.

BACEGROUND
||

The Cleveland Electric illuminating Company holds Construction Per-
, _ mits CPPR.148 (Unit 1) and CPPR 149 (Unit 2), issued by the Nuclear
'

- Regulatory Commission in 1977, which authorize construction of the -
- Perry plant. The Perry plant is located on Lake Erie in Perry County,
Ohio, approximately 35 miles northeast of Cleveland, and consists of.

,

i-
two boiling water reactors of General Electric design and related facilities
for use in the commercial generation of electric power. ConstructionL

-

;'
= started on both units in October 1974.

The construction ~ permits originally specified December 31,1982,' as
|. _ the latest date for completion of construction of Unit I and June 30,.
!

-

1984, as the latest date for completion of construction of Unit 2.- By4

letter dated July 21,1982, CEI requested that the construction permits.

--

be amended to specify November 30,1985, as the latest date for comple-
4 tion of construct;on of Unit I and November 30,1991, as the latest date .

'

|- . for completion of construction of Unit 2.. The-licensee sought this '.-

I
u~ - -

'
q
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amendment because construction had been delayed due to a reduced
growth rate in the doand for electricity, the incorporation of changes
for plant design and analysis, and the difficulty in obtaining capital
funds. in December 29,1982, the NRC extended the construction com-

t pletion dates to November 30, 1985, for Unit I and November 30,
*

1991, for Unit 2 as CEI had requested. 48 Fed. Reg.1128 (Jan.10,
'

1983). The current Perry Unit 2 construction permit will therefore
expire in 1991.'

;
Concrete work for the entire Perry plant is 99% complete; all work on

Unit 2 is approximately 44% complete. The licensee's periodic progress
reports reflect that work is progressing on both Perry Units I and 2. By
letter dated July 17,1984, CEI advised NRC that minimal work is cur-
rently being undertaken on Unit 2. This work consists of completion of
Unit 2 systems which are required to support Unit I operations, Unit 2
Division I and 2 diesel generators, and areas of the common plant facili-
ties which are inside the initial Unit 1 operational security boundary. Al-
though work is continuing, the licensee's completion date for Unit 2 is
undetermired at this time. See Letter from Murray R. Edelman, Vice
President, Nuclear Group, CEI, to B.J. Youngblood, Chief, Licensing
Branch No.1 Office of Nuclear Reactor Regulation (NRR) (July 17,
1984) (Attachment I to CEI's response to the petition).

ANALYSIS

Petitioner raises two issues as a basis for her request that CEl's con-
struction permit for Perry Unit 2 be revoked or suspended. A discussion
of each of these issues follows.

1. Whether CEIHas Stopped Construction on Perry Unit 2 and, ifSo,
Whether This Constitutes Groundsfor Revocation or Suspension of
CEl's Construction Permit

Petitioner alleges that construction work has been halted, that no
money is being spent on Perry Unit 2, and that CEI has been parasitiz-a

ing" Unit 2 for equipment for Unit 1, thereby reflecting the licensee's
'

intention to abandon Unit 2. Petitioner argues that these actions consti-
*

tute a basis for revocation or suspension of CEl's construction permit.

under NRC regulations. Specifically, petitioner argues that CEl's willful
.[ stoppage of construction on Perry Unit 2 can only be construed as a fail-
'

ure to constrr.ct that facility in accordance with the terms ofits construc-
tion permit and,'as such, triggers the sanctions of 10 C.F.R. { 50.100
which prescribes revocation or suspension of a construction permit for

1551
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failure to construct or operate a facility in accordance with the terms of
the construction permit or license. The petitioner argues that since the
Commission obviously would not issue a construction permit to a utility
that had no intention of building a nuclear facility, the Commission
should revoke or suspend a construction permit when its holder no
longer intends to complet ''.e facility.

!
In response to this argument, it should first be noted that available*

evidence does not suggest that CEI has abandoned construction of Perry#

Unit 2. The petitioner, in arguing that construction has been halted,'

relics primarily on newspaper reports of remarks made by Robert M.*

Ginn, Chairman of the Board and Chief Executive Officer of CEI, at
CEl's annual shareholders' meeting on April 24, 1984. CEI has ex-
plained Mr. Ginn's comments in its letter dated July 30,1984, to Rich-
ard C. DeYoung, Director, Office of Inspection and Enforcement, and
the Statidoes not consider Mr. Ginn's comments to constitute evidence
that Perry Unit 2 will not be completed.i With regard to petitioner's alle-
gations that CEI is " parasitizing" equipment, the Licensee's letter of
July 30,1984, also explains that, although CEI admits that three control
modules were transferred from Unit 2 to Unit 1, such reallocation of
equipment between units on multi-unit sites in order to meet construc-
tion schedules is a common industry practice. This is an acceptable prac-
tice. NRC regulations do not prohibit such reallocation, as long as the
licensee installs such equipment and takes such actions in constructing
the facility as are necessary for the safe operation of its facility. The
Licensee's letter dated July 17,1984, to B.J. Youngblood, supra, also in-
dicates that work is progressing on Perry Unit 2, although at a slower
pace than initially planned, with CEI manpower being concentrated on
getting Perry Unit I licensed in 1985. Moreover, FSAR amendments
submitted by the Licensee continue to be applicable to both Perry units.
Additionally, internal monthly progress reports are voluntarily provided
by the Licensee to the NRC resident inspector in order to keep him ap-
praised of progress..These reports indicate that work is continuing on
Perry Unit 2. Onsite inspections by the NRC resident inspector and

t Mr. Omn addressed the status or Unn 2 both in his prepared statement to the shareholders and m an
inrormal press conference following the meetms. He was quoted as saying in his prepared statement that )
CEI was spending only hmned runds" on Unit 2 and races "many uncertainues as to the future or that
second ums." Petnion, Exhib 2. A second article quoted ham as saying durms the Ness conference*

that CEI was "not spendmg any money on Uma 2." Petsuon. Exhibit 1. A third article did not quote Mr.
Ginn on this pomt but concluded that CEI had essentially stopped building the second unit ehde con.

.

.

centrating all orits resources on Uma 1. Petiuon. Eshabit J. As emplanned in CEI's July 30. l934. letter
to Mr. DeYoung. wpra. the correct statement or the status or Umt 2 was Mr. Gmn s prepared statement.

that CEI is spendmg hmned runds" on Unn 2. The statement that cEl is a
not spendmg any monc> on

Uma 2" was an informal remark which was no. intended to be taken laterally but to emphasire cEl's
*

concentration on Umt 1.

1552

L
.



i

periodic inspections by other Region Ill staff have confirmed that con-
struction work on Perry Unit 2 has not been discontinued.

Petitioner's argument that a halt or slowing of construction mandates
show-cause proceedings was specifically rejected in a Director's decision

=. on another petition under .10 C.F.R. { 2.206. See Washington Public
*

Ptwer Supply System (WNP Nos. 4 & 5). DD-82-6,15 NRC .1761.

+ (1982). In that instance, the r. *ioner requested that the Washington
,c Public Power Supply System (WPPSS) be ordered to show cause why its
_; construction permits should not be revoked on the basis of the WPPSS;

Board of Directors' adoption of a resolution terminating two nuclear
units in the project. WPPSS intended to retain the construction permits
a least during the first phase ofits termination plan that called for an at-
tempted transfer of the projects to a new owner. In denying the petition,
the Director of NRR stated that WPPSS' postponement or cancellation
of its plant constituted actions clearly not inimical to public health and
safety under the Atomic Energy Act. As termination of the projects d'd
not itself pose any hazard to public health and safety that would require
issuance of an order to show cause, there was no reason for the NRC to
take the requested action. Id. at 17(.7. This decision was distinguished
from that involving the Tyrone Plant, see Northern States Ibwer Co. (Ty-
rone Energy Park, Unit 1), CL180-36,12 NRC 523 (1980), in which
the co-owners of the project indicated no desire to retain the construc-
tion permit and in fact consented to revocation of the permit.

' ~

In the present instance, as in that involving WPPSS, there is no cur-
rent threat to public health and safety by the Licensee's actions to slow
the pace of construction. Thus, there is no reason for the NRC to take
the action requested by petitioner of revocation or suspension of CEl's
construction permit. Nor do NRC regulations require that a construction -
permit be revoked or suspended for slowing or stopping construction.-
While 10 C.F.R. f 50.100 provides for revocation or suspension of a con .
struction permit for failure to construct a facility in accordance with the
terms of the permit, failure to complete construction of the facility is
governed by 10 C.F.R. l 50.55(b). That regulation states only that if the -
proposed construction is not completed by the latest completion date the
permit shall expire. The Licensee may stop or slow down work due to
subcontractor disputes, strikes, redesign efforts, funding limitations or-..*'

' other considerations. NRC Region 111 staff conducts periodic audits of
.7 construction activities to assure compliance with the terms and condi.'

tions of the construction permit. As the current construction permit for...

-,

..
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Perry Unit 2 does not expire until 1991, there is no requirement that
NRC take action because of a stoppage or slowing of construction.2

in sum, there is no indication that construction work has been
stopped on Perry Unit 2. Moreover, as indicated in Washington Public
Pbwer Supply System, supra,15 NRC at 1761, in the absence of clear

.,

, abandonment of the project, a stopping of construction would not itself
constitute grounds for revocation or suspension of CEl's construction..

permit. Even if the project were abandoned, the decision whether to
,

take the formal step of revoking the construction permit or merely allow.

it to expire is largely discretionary.

2. Whether CEIHas Made a Material false Statement to NRC
i -

Petitioner asserts that CEI may have made material false statements
'

to NRC and that this constitutes a basis for revocation ofits construction
permit. Petitioner alleges that CEI may have made a material false state-
ment in its failure to inform NRC, the Licensing Board, or the parties of
the cessation of work and int ment in Perry Unit 2. Petitioner also al-
leges that CEI's statements to the Regional Administrator. Region 111,
that corrective actions will be completed on Unit 2 within the year, con-
tradict its public statements and may thus constitute a matelial false
statement. Such material false statements could subject the Licensee to
enforcement action up to and including revocation of its permit. See
General Statement of Policy and Procedure for Enforcement Actions,10
C.F.R. Part 2, Appendix C, as revised, 49 Fed. Reg. 8583 (March 8,
1984).

The first question to be addressed is whether CEI's failure to notify
NRC of the slowdown of construction at Perry Unit 2 constitutes a mate-
rial false statement. In answering this question, it should be noted that
CEI has in fact informed the NRC that cnly a limited amount of con-
struction is being done on Perry Unit 2. See Summary Report of Case.
load Forecast Panet Meeting with CEI and Facility Tour Danuary 11,
12, and 13,1983) at the Perry site dated March 17,1983. As discussed
above, CEI has not entirely halted construction on Perry Unit 2. Corre-
spondence received from the Licensee indicates that work is continuing,
as do CEl's int rnal monthly progress reports and inspections of the

. facility by the resident inspector and other regional staff.

.

2 It should also be noted that in construction of a facility.'s hcensee proceeds at its own nsk. If a hcenwe,-

otHasns a construction permit. the hcensee ber.rs the nsk that it may expend considerable runds tiut
* never complete construction or be granted an operaung hcense. Ser Fbwer Reacer Dereforment Co. v. /,e.

wrnarenal (|nen of Dertrwal Rade and Atactrine Workers. 367 U.s 396. 4|$ (|960; Forer Cows Corap.
er of r/ir 1:aak Walton Leatur. Inc. p. NRC. 606 F.2d 1363.1370 (D C. C.r.1979L
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A slowdown in construction does not itself give rise to a reporting
'

obligation. Under 10 C.F.R. Q 50.55(b), the NRC must be informed of
an extension of the completion date for a construction permit is desired.
However, absent the need for such an extension, a licensee is under no
obligation to notify the NRC of the status of construction. There is no
required rate of completion, and a licensee is free to determine its own*

[ rate of progress as long as the date of the expiration of the construction,

permit is met.) Thus, there has been no failure to provide materialinfor-
: mation to the Commission. See Virginia Electric and Pbwer Co. (North

Anna Power Station, Units I and 2), CLI 76-22, 4 NRC 480,488-91*

(1976), affdsub nom. VEPCO v. NRC,571 F.2d 1289 (4th Cir.1978).
Petitioner also alleges that CEl's statements to the Regional Adminis-

trator, Region 111, that certain corrective actions will be completed
within the year contradict CEl's public statements that no work is being
done or money being spent on Unit 2, and thus constitute material false

' statements. The " statements to the Regional Administrator" referred to
by petitioner consist of statements made in letters dated April 30,1984,
and May 1,1984, which are included as Exhibits 5, 6 and 7 to the
petition. These statements indicate that corrective work is being
completed or has been completed on Governor Lube Oil Cooler
relocation, tubing rework and relocation,_ installation of redesigned

- diesel generator exhaust piping / supports, and Bailey Util.ty Stations con,
trol modules. The "public statements" referred to by petitioner consist
of the remarks made by Robert M. Ginn discussed earlier in this deci-
sion.

In a telephone conversation on November 13, 1984, with the NRR
project manager, the Licensee informed the Staff that all of the correc-
tive actions referred to by the petitiorier have been completed with the
exception of the installation of redesigned diesel generator exhaust

- piping. By letter dated June 29, 1984, CEI informed the Regional Ad-.

ministrator of Region 111 that remaining work was being rescheduled to
'

be completed prior to pre engine-start testing which is scheduled for
early 1985. Thus, circumstances do not indicate that the Licensee has
made material false statements regarding the status of corrective actions
and the progress of work on Unit 2.

.

.

*

; .-

. 3As indcated earlier, cEl voluntarily submits monthly progress reports or work being completed to the
ressdent inspector, and the resident inspector would noury NRR :( eork were disconunued. NRR would ;
then inquire as to the reasons why constructaten had ceased.
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CONCLUSION

For the reasons stated in this Decision, I have concluded no adequate
.

basis exists to issue an order to the Licensee regarding the Perry Unit 2*
.

construction permit as requested by OCRE. Accordingly, the petitioner's+

request has been denied. A copy of this Decision will be filed with the.

Omce of the Secretary of the Commission for the Commission s review:
in accordance with 10 C.F.R. I 2.206(c) of the Commission's regula-
tions.

James M. Taylor, Deputy Director
Omce ofInspectiori and

Enforcement

Dated at Bethesda, Maryland,
this 15th day of November 1984.

.

e
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Cite as 20 NRC 1557 (1984) DD 84 24

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

:
*

OFFICE OF NUCLEAR MATERIAL SAFETY AND SAFEGUARDS
,

.

*

John G. Davis, Director

In the Matteh of (10 C.F.R. I 2.206)

SHIPMENTS F SPENT NUCLEAR
FUEL I

November 30,1984

The Director of the OfGce of Nuclear Material Safety and Safeguards
denies s petition filed by Mr. Lindsay Audin requesting that CertiGcates
of Compliance for certain snent fuel shipping casks be modified to ad- j
dress oxidation phenomena and that additional analyses of transportation '

accident and sabotage scenarios be conducted.

RULES OF PRACTICE: SHOW-CAUSE PROCEEDINGS

The Director will not institute proceedings or undertake other actions
in response to a petition under 10 C.F.R. { 2.206 to consider an issue
the Commission is treating generically through rulemaking.

DIRECTOR'S DECISION UNDER 10 C.F.R. 9 2.206

By letter dated July 30, 1984, Lindsay Audin, a private citizen,
requested the Nuclear Regulatory Commission (NRC) to amend four-
teen identiGed Certificates of Compliance for spent fuel shipping casks
including three that were issued by the Department of Energy (DOE).

-

The proposed amendment would require that the casks be inerted and
-

*

that failed fuel be canned. The request is based on a Director's Decision
*

under 10 C.F.R. f 2.206 (DD-84-9,19 NRC 1087), issued on April 13,*

1984. which specifically addressed oxidation phenomena for spent fuel
in shipping asks and concluded that the Certificates of Compliance for

1557
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certain casks should be amended to require inerting. Further, Mr.
Audin believes that paesent studies still do not sufGeiently cover all rele-
vant scenarios and requested that accident and sabotage computer simu-
lations with various identified scenarios be conducted and appropriate

;: action taken based on the results.
Notice of receipt of the request and NRC's intent to treat the request*

*
as a petition under 10 C.F.R. l 2.206 of the Commission's regulations

- was published in the Federal Register on September 7,1984 (49 Fed.
~

-

; Reg. 35,446). For the reasons set forth below, I have determined that:
.

(1) CertiGcates of Compliance issued by the NRC need not be further
amended to consider the oxidation phenomena, (2) the NRC accident
scenarios to evaluate potential impacts of transportation need not be
reanalyzed, and (3) concerns abou: NRC sabotage scenarios will be I

taken into accouqt in a rulemaking proceeding now in progress (ModiG- |
cation of Protection Requirements for Spent Fuel Shipments,49 Fed.
Reg. 23,867 (June 8,1984)).

BACKGROUND

The NRC establishes safety and design standards for packages, known
as Type B packaging, used to transport potentially hazardous radioactive
materials, including spent reactor fuel. These standards require Type B
packages to withstand conditions incident to normal transport (see 10
C.F.R. {{ 71.51(a) and 71.71) and certain hypothetical accident condi-
tions, including impact and fire, without serious loss of containment and
with only limited loss of shielding capability (see 10 C.F.R. ji 71.51(a)
and 71.73). The NRC reviews and specifically approves each Type B
package design (10 C.F.R. ! 71.31) to assure that the design meets ap-
plicable requirement:. The approvals a.N issued in the form of a Certifi-
cate of Compliance for each package design. The NRC rules (10 C.F.R.
Part 71) also require various procedural, administrative, and technical

- requirements to be followed for use of Type B packages. The NRC regu-
lations also'specify quality assurance standards under which packages
must be designed, fabricated, and used and require an NRC-approved
quality assurance program (10 C.F.R. 5 71.101).

These standards are designed to assure that the following basic safety
*

-- 4' requirements are met when transporting radioactive materials: '
-

l. Adequate containment of the radioactive material;
~~

2. Adequa'te control of the radiation emitted by the material; and
*- 3. Prevention of nuclear criticality.

155g
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in addition, the NRC has issued 10 C.F.R. Part 73 which provides re-
quirements for the protection of certain radioactive materials against
deliberate acts to seize, damage, or sabotage the shipments.

The NRC has conducted several studies of the environmentalimpacts
iof the transportation of radioactive materials, including spent fuel i

.
*
-

-(WASH 1238, " Environmental Survey of Transportation of Radioactive '

'

Materials to and from Nuclear Power Plants," December 1972; and
NUREG-0170, " Final Environmental Statement on the Transportation.

: of Radioactive Material by Air and Other Modes," December 1977). In
each stuuy, the risk of radiological efTects from the transport of spent
fuel under both normal and accident conditions was found to be small.

In addition, the UO fuel oxidation phenomenon and its potential2

impact on the transportation of irradiated power reactor fuel assemblies
were further assessed in NRC Research Information Letter, " Potential
Oxidation of UO in Irradiated Fuel and Its Regulatory Implications,"2

March 5,1984 (RIL No.139). Based on the RIL, Certificates of Compli-
ance were revised to require that certain spent fuel cask cavities be inert-
ed for shipment to prevent handling problems from oxidized fuel at
facilities receiving spent fuel. Shipments of known or suspected failed
fuel assemblies (rods) were also required to be appropriately canned for
shipment, see DD-84-9, supra,19 NRC at 1092. The increase in risk to
the public health and safety from potential oxidation during transporta-
tion of spent fuel over that found in previous studies was considered in
the RIL (see RIL No.139, at 1315,19-23). It was estimated that conse-
quences are not increased by more than a factor of 4.0 and that impact
on risk was minor (< l5% increase). This upper bound of increased risk
was not considered significant. For example, based on 2182 spent fuel
shipments / year (70% by truck and 30% by train), there is a likelihood of
one latent cancer fatality in 2060 years from an extremely severe trans-
portation accident in which oxidation occurs.

BASIS FOR DECISION TO DENY REQUEST TO AMEND
CERTIFICATES OF COMPLIANCE FOR SPENT FUEL CASKS

A previous petition filed under 10 C.F.R. ! 2.206 requested the NRC
-

to take a number of actions with respect to the General Electric Compa.
ny and Nuclear Assurance Corporation casks, Model Nos. IF-300,

-

*

NLI-1/2, and NFS-4 (NAC-1), because of possible oxidation of spent
*

fuel in the shipping casks. The NRC addressed the oxidation phenomena
-

in RIL No.139 and the Director's Decision on the earlier petition.
DD-84 9, supra. The conditions necessary for UO to achieve higher oxi-

2

dation states are the presence of oxygen and sufficient heat. In address-
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ing the previous petition, the Afodel Nos. TN-8, TN-8L, TN 9, and
NLI-10/24 casks were considere1 in RIL No.139. These casks are au-
thorized for light water reactor fuel with sufficiently high decay heat
such that there is a potential for UO oxidation.

2

The petitioner believes that the previous decision (DD-84-9) is in-,

', complete since research and submarine reactor spent fuel were not spe-
cifically considered. The NRC-certified casks identified in the present pe-.

tition were not specifically addressed before because the authorized con-,

tents do not present a potential for UO oxic'ation. There is no potential.

2"

for oxidation because either (1) the physical form of the spent fuel is in-
compatible with oxidation or (2) under authorized shipping conditions,
there is not sufficient heat to present a concern for handling problems
from oxidized fuel at facilities recciving spent fuel. The petition included
no new information which would raise additional concerns. For this
reason, that part of the petition calling for amendment to the Certificates
of Compliance issued by the NRC is denied.

BASIS FOR DECISION TO DENY REQUEST TO SIODIFY
SAFETY / ACCIDENT SCENARIOS AND SISIULATIONS

As noted in RIL No.139 and DD-84-9, conditions beyond the hypo-
thetical accident cond!! ions of 10 C.F.R. Part 71 were considered. NRC
studies cited in tr.ose documents show that the performance standards
provide an adequate degree of safety. Only under highly unlikely condi.
tions has a cask been predicted not to isolate its contents from the
environment. hforeover, even in such remote and speculative circum-
stances, the estimated health consequences of an event are small. While
the present performance standards have not been shown to cover all con-
ditions that could be imagined, they provide adequate assurance that the
health and safety of the public are protected. For these reasons, that part
of the petition requesting modification of Staff scenarios and simulations
is denied.

BASIS FOR DECISION NOT TO CONSIDER SIODIFICATION
OF SAFEGUARDS SCENARIOS AND SISIULATIONS IN

} CONNECTION WITH THIS REQUEST
.

Recently completed research indicates that interim NRC regulations'

to protect the public against malevolent acts directed against licensed*

spent fuel shipments are overly conservative. On June 8,1984, the
NRC issued a proposed rule that would moderate the interim require-
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ments in 10 C.F.R. j 73.37 (49 Fed. Reg. 23,867). Public comments on
the proposed rule are currently being analyzed as part of the rulemaking
procedure now in process. Until a decision is taken concerning the pro-
posed rule, the interim requirements will remain in effect.

-/ The petitioner contends that there are material omissions or inadequa-.j cies in the supporting research. Comments similar to the safe 2uards-.

related comments in this petition are also contained in a separate letter
* of comment provided by the petitioner to the NRC in response to the
l- NRC request for comment on the proposed rule. Neither the petitioner

nor other sources have identified a clear and present danger to' the
public that suggests the need for an immediate decision on the conten-
tions or for an immediate modification to current protection measures. I

Because the petitioner's safeguards concerns will be addressed in con-
nection with the rulemaking proceeding, they are not addressed in con-
nection with this petition. See Maine Yankee Atomic Power Co. (Maine
Yankee Atomic Power Station), DD 83-3,17 NRC 327 (1983), and Di-
rector's Decisions cited therein at 329.

OTHER QUESTIONS

The petitioner raised several questions regarding DOE and Certificates
of Compliance and research sponsored by that agency. Except to the
extent that DOE facilities or activities of the types subject to licensing
pursuant to i 202 of the Energy Reorganization Act of 1974 are involved
(which are not involved here), the DOE and its prime contractors are
exempt from licensing by the NRC. Questions regarding the activities of
the DOE should be directed to that agency.

A copy of this Decision will be filed with the Secretary for the Com-
mission's review in accordance with 10 C.F.R. f 2.206(c) of the Com-
mission's regulations. As provided in 10 C.F.R. { 2.206(c), the Decision
will constitute the final action of the Commission 25 days after the date
of issuance, unless the Commission on its own motion institutes review

,

of this Decision within that time.

-
..

Y John G. Davis, Director -
Office of Nuclear Material

---
Safety ind Safeguards

.

Dated at Silver Spring, Maryland,
this 30th day of November 1984.

.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

*
.
.

. COMMISSIONERS:
.

Nunzio J. Psiladino, Chairman.

Thomas M. Roberts
James K. Asselstine
Frederick M. Bernthal

Lando W. Zech, Jr.

In the Matter of Docket No. PRM-71 6

CRITICAL MASS ENERGY
PROJECT, et af. November 2, t 984

The Commission denies a petition for rulemaking which requested
that the Commission amend its regulations pertaining to emergency re-
sponse and planning for transportation accidents involving radioactive
materials. The petition is denied because the issues raised in the petition
h.'ve been substantially resolved by subsequent Federal action.

DENIAL OF PETITION FOR RULEMAKING

1. BACKGROUND

By letter dated October 31,1977, Mr. Richard P. Pollock of the Criti-
cal Mass Energy Project, on behalf of the Critical Mass Energy Project;.

Congressman Theodore S. Weist; Congressman Timothy E. Wirth; the.

California Citizen Action Group; Community Action Research Group*

of Ames, Iowa: Environmental Action of Colorado; Massachusetts.

Public Interest Research Group; Michigan Public Interest Research
Group; National Intervenors, Ine; New York Friends of the Earth; New -

York Public Interest Research Group; North Carolina Public Interest

1563
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V.

I.i.
j.

Research Group; Southwest Research and Information Center; and Ver-
mont Public Interest Research Group, filed with the NRC a petition for
rulemaking to amend NRC regulations.

3

The petitioners requested that the NRC adopt regulations that would,
at a minimum, impose the following conditions on NRC licensees:

] 1. The use of special routes for the transportation of radioactiveL

.4 materials of all types to ensure that the shipments avoid dense-
ly populated areas and mountainous terrain.

I 2. The adoption of emergency plans for transportation accidents
*

involving radioactive materials, including (a) the organization
of emergency reponse units to carry out the plans and (b) semi-
annual drills with local and State law enforcement officiels.

3. The assumption of financial responsibility for any shipping acci-
dent that involves the dispersal of radioactive materials.

4. The adoption of a plan for informing drivers of vehicles about
the nature of the materials they are shipping and about
emergency actions they should undertake in the event of an
accident.

As a basis for the requested action, the petitioners stated that experts
both inside and outside the Federal Government have concluded that
there is a need for emergency response plans to protect the public in the
event of an accident in transporting radioactive materials.

The petitioners also stated that although there has not yet been a
transportation accident resulting in widespread injury to the public, the
experience of the September 27, 1977, accident in southeastern Colo -
rado shows that the present system is " wholly inadequate to deal with '
the risk to the public health from a transportation r.ccident, and that -
regulations by the Commission are essential."

The petitioners further stated that the NRC requires nuclear power
. reactor licensees to adopt emergency response' plans, but "there is no -
- similar r~luirement for licensees of nuclear materials to be transported,
even though a transportation accident would involve shippers [ meaning -

-carriers or transporters) and localities wholly unfamiliar with radioactive
materials."

II. PUBLIC COMMENTS,

A natice of filing of petition for rulemaking was published in thea

FederalRegister on December 1,1977 (42 Fed. Res. 61,089). Interested -.,

persons were invited to submit written comments or suggestions con-.
cerning the petition by January 30,1978.' The NRC received forty com-
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t-

ments in response to the notice: thirty-five from industry, industrial
representative organizations, and industrial ' associations; three from
individuals; and two from governmental agencies..

A majority of the commenters (thirty four) opposed the petition. The
main reasons cited by these commenters were:.

*

1. The petitioners failed to provide sufficient safety, environmen-
''

tal, or legal justifications for implementing . the actions
proposed..

2. The implementation of the actions proposed would be extreme-,

ly costly without corresponding public benefits.
3. Consideration should be given to transportation accidents for

all hazardous materials, not just radioactive materials, and
therefore, the Department of Transportation is the proper
agency to address the overall transportation problem.

4. The current regulatory system is adequate to protect the public
health and safety and, therefore, it is unnecessary to implement
the actions proposed.

Of the remaining six commenters, four suggested that the proposed
actions exempt shipments containing small amounts of radioactive mate-
rials for medical, research, or industrial uses. The fifth commenter
stated that the proposed actions should apply to all hazardous materials.
The sixth commenter disagreed with parts of the petition but suggested '
that action on the petition be deferred until NUREG/CR-0743 (Trans-
portation of Radionuclides in Urban Environs: Draft Environmental
Assessment) had been completed and issued for comment. The report
was published in July 1980.

III. STAFF ACTIONS
(

' The response to the petition for rulemaking was delayed because of
the following related actions: (1) after a truck accident in 1977 which
resulted in a spill of yellowcake (uranium concentrate), the Department
of Transportation (DOT) and the NRC conducted a special study on
packaging integrity and emergency response to transportation accidents.

. Because the study included all four issues raised in the petition, the re-
sponse to the petition was delayed pending the completion of the study.

-

The study report was published in 1980; and (2) the DOT initiated a*
rulemaking proceeding on highway routing of radioactive materials in

*-
1978. The NRC forwarded a copy of the petition and the public com-
ments thereon to DOT for its consideration because one issue raised in
the petition addressed highway routing of radioactive materials. DOT

1565.
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published its final rule in 1981, but this rule was challenged by the City .'

and State of New York in Federal court. In February 1984, the rule was'

declared valid as originally promulgated. Each action is discussed below:
1. . In June 1978, the NRC notified the petitioners that action on the

petition would be delayed pending completion of a related NRC/ DOT .; ,-
; study on packaging requirements for yellowcake (uranium concentrate)*

' shipments and on emergency response to transportation accidents.
This study was begun after a truck accident on September 27,'1977,.

near Springfield, Colorado, resulted in a spill of a large amount of yet-
lowcake onto a highway. Members of the U.S. Congress representing ,*

;
'

the Stjte of Colorado and other officials of that State expressed concern
. about the integrity'of packages containing yellowcake and the emergency

respon!p to transportation accidents involving radioactive. materials.
Represdntatives of NRC and DOT met with Congressman Timothy E.
Wirth at his request. As a result of the discussions, the two agencies

1

j agreed to conduct a specialjoint study on package integrity and emergen-
cy response to transportation accidents. The study considered, among
other things, all four areas addressed by the petitioners.

4 The study group published a draft report for comment in April 1979.
The comments received on this draft were incorporated in the final
study group report, " Review and Assessment of Package Requirements ,

(Yellowcake) and Emergency Response to Transportation Accidents"
(NUREG-0535), which was published in July 1980.

2. In April 1979, the NRC notified the petitioners that a copy of the
petition and the forty public comments received had been transmitted to
the Materials Transportation Bureau (MTB) of the Department of Trans-
portation (DOT). Since the first part of the petition concerned the use

,

of special routes for highway transportation of radioactive materials, the
,

NRC believed that the petition and the comments thereon should be
considered by MTB in its rulemaking proceeding on highway routing of
radioactive materials.

The MTB published an Advance Notice of Proposed Rulemaking on
,

; highway routing of radioactive materials on August 17,1978 (43 Fed.
(. Reg. 36,492). The notice stated that the MTB was considering promul-

'

) gating routing requirements, under the authority of the Hazardous Mate-
rials Transportation Act, for highway carriers of radioactive materials.
The MTB invited public comments on what Federal action would be*

justified. The large number of comments was reflected in'the Notice of*
,.

j Proposed Rulemaking, published January 31,1980,'in the Federal Regis-
,

ter (45 Fed. Reg. 7140). Public meetings on this proposed rule were
held in several major cities. The final rule was published on January 19,
1981 (46 Fed. Reg. 5298), and was to become effective on February 1,
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1982. (As a result of the litigation discussed below the U.S. District
Court stayed the effective date 'of the DOT rule until February 19.
1982.)

-The final rule was challenged by the City of New York and the State .
of New York. On May 6,1982,' the District Court for the Southern Dis-

f trict of New York declared invalid, in part, the highway routing regula.
#-- tions promulgated by the DOT. The DOT appealed the decision to the'

'. United States Court of Appeals for' the Second Circuit. On August 10,*
. 1983, the Circuit Court reversed and remanded the matter to the District

4 .

Court for entry of a judgment upholding the DOT regulations. The City
of New York and the State of New York then petitioned the United
States Supreme Court for review of the Circuit Court's decision. On

-

February 27,1984, the Supreme Court denied the petition and refused
,

to review the Circuit. Court's decision. The result of the Supreme
Court's action was to give validity to the DOT highway routing regula-

; tions as promulgated. .

IV. ~ REASONS FOR DENIAL

The petitioners' concerns basically relate to that portion of transporta-'

tion when radioactive materials are in the care of the carriers. The Con-
-'

gress has authorized both the NRC and the DOT to regulate the trans-
portation of radioactive materials. These two agencies have agreed, by
Memorandum of Understanding (executed June 8,1979), to partition
their regulatory responsibilities. Generally, the DOT is responsible for
regulating safety in transportation of all hazardous materials, including

' . radioactive materials, and the NRC is responsible for review and approv-
al of package designs for fissile materials and for other radioactive mate-
r: Is in quantities exceeding type A limits, as defined in 10 C.F.R. Part
C

The NRC has considered the petition, the public comments thereon,
i, the conclusions reached by the NRC/ DOT study group, the DOT's rules

on highway routing and financial responsibility, and other related infor-
mation and ha concluded that the issues raised in the petition have

,

been substantively resolved by subsequent Federal action. The following
discussion addresses each part of the petition.

,
,

.

*
1

!

'
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Part 1: The use of special routes for the transportation of
radioactive materials of all types to ensure that the
shipments avoid densely populated areas and mountainous
terrain

This issue has been cons dered in a rulemaking proceeding by the,e
Department of Transportatica, which is the Federal agency with jurisdic-
tion in this matter. The Materials Transportation Bureau of the Depart-'

ment of Transportation has conducted a rulemaking proceeding on high-*

way routing of radioactive material shipments. As stated above, NRC
provided MTB a copy of the petition and public comments received

.

thereon for consideration in the rulemaking proceeding. The final rule
was published on January 19, 1981, and became effective on February
19,1982. The final rule was challenged by the City of New York and the
State of New York and was upheld by the Second Circuit Court of Ap-
peals. On February 27,1984, the U.S. Supreme Court refused to review
the Circuit Court's decision. The result of the Supreme Court's action
was to give validity to the DOT highway routing regulations as promul-
gated.

The DOT rule requires carriers to use an inteistate highway or an al-
ternate " preferred route" that minimizes radiologial risk.- The DOT
rule was based in part on NRC advice and studies conc:raing transporta-
tion risks and was subject both to considerable public review and deliber-
ation and tojudicial scrutiny, The NRC does not believe it is necessary
to require further restrictions beyond the DOT rule.

Part 2: The adoption of emergency plans for transportation
accidents involving radioactive materials, including (a)
the orsknization of emergency response units to carry out
the plan and (b) semiannual drills with local and State
law enforcement officials

The NRC considers the public health and safety to be adequately pro-
tected by current requirements for emergency response. Several organi-
zations are involved in emergency response to transportation acci-
dents:

State and local personnel such as fire and police are responsible
for emergency actions immediately following an accident; shippers are
responsible for providing shipment hazard information; carriers are re-

,

sponsible for isolating and cleaning up the spilled radioactive materials;e

and certain Federal agencies are responsible for providing assistance to
State and local governments. At the Federal level, the Federal Emergen-

.

cy Management Agency (FEMA) coordinates such Federal assistance;
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the DOT and NRC provide assistance to FEMA; and the DOE maintains
radiological assistance teams-that respond to radiological emergencies

- when requested. It is not practicabic or necessary to require shippers to
duplicate the existing immediate emergency response capabilities to re--

. p spond to the scene of a transportation accident.
.

*
~

The NRC/ DOT study' group considered the question of carrier's ' nd .a
- d; sbipper's emergency plans for transportation accidents. The study group -

found * hat, in general, the carrier (transporter) is responsible for proper- =-

- care of cargo in transit. In an accident, the' carrier is responsible for.
"I'- notifying the shippers and government authorities, isolating any spilled

material from the public, and cleaning up any spilled material.
,

- Since, in many cases, the carrier will have neither the technical exper-
.tise nor the experience and equipment to handle radioacti_ve materials,-
- the carrier may find it necessary to make arrangements with others to ac-
complish these duties. The carrier could make contractual arrangements
with the shipper or any other organization that is capable of handling .
cleanup activities. However, the basic burden of ensuring that these pro-
visions are made remains with the carrier.

Under existing DOT regulations (49 C.F.R. f 177.861), the highway .
carrier is responsible for promptly notifying the shipper (licensee) and -
the Federal Government of accidents; for isolating spilled radioactive
material; and for ensuring that vehicles, buildings, areas, or equipment

_

in which radioactive material has been spilled are not used until the radi-
ation dose rate of any accessible surface is less than 0.5 millirem per
hour and there is no significant removable radioactive contamination on -
the surfaces.

The shipper, on the other hand, is required by DOT regulations to
comply with all applicable provisions concerning packaging, labeling,
marking, and otherwise . preparing the goods for transportation. For -
hazardous materials, the shipper is required to certify on the shipping
papers that the. goods are properly. classified, described, packaged,
marked, and labeled, and are in proper condition for transport (49
C.F.R. { 172.204). The shipper has no specific responsibilities for send-
ing expert personnel to the accident scene but should be prepared to pro-
vide expert advice on the hazards of the shipment and any necessary pre-
cautions. However, since the shipper could be involved in a liability suit,

later, it may offer assistance in confining and cleaning up spills from any
, accident involving its shipment.

Concerning the request for semiannual drills with local and State law.

enforcement officials, it is impractical and probably not cost-effective to
require each shipper or carrier to conduct semiannual drills with local.
and State personnel in localities through which the shipment might trav-
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el. However, the training of local and State first-on-the-scene responders
.-(such as law enforcement, Gre-fighting, and rescue personneD on han-
dling transportation emergencies involving radioactive materials is
important. The Department of Transportation, with assistance from
other Federal agencies, including the NRC, continues to develop and
update guidance and training materials for such first-on-the-scene re-.

*
sponders. For these reasons, the NRC will not adopt the petitioners'sug-

i gestion concerning semiannual drills with local and State law enforce-
6 ment ofTicials.

.

Part 3: The assumption by licensees of financial responsibility for
any shipping accident that involves the dispersal of
radioactive materials

The NRC believes that the liability for damages should be determined
by the courts considering both the applicable State tort law and the par-
ticular circumstances associated with the accident.

If the origin or destination of the radioactive material being transport-
ed were a facility (for example, a nuclear power plant) for which the
NRC required the licensee to have and maintain Gnancial protection,
the provisions of the Price-Anderson Act (f 170 of the Atomic Energy
Act of 1954, as amended) would ensure a source of funds up to $585
million for personal injury or property damage resulting from the trans-
portation accident. The Price-Anderson Act does not preempt applicable
State tort law, but in the event of an " extraordinary nuclear occurrence"
a facility licensee may be required to waive certain defenses that would
otherwise be available.

Section 30 of the Motor Carrier Act of 1980 (Pub. L. 96-296, as
amended by i 406 of Pub. L. 97-424) requires the Secretary of Transpor-
tation, among other things, to establish regulations on minimum levels
of financial responsibility for the transportation of hazardous materials
by motor vehicles. The rule implementing this provision on minimum
financial responsibility was published by DOT on June 11, 1981 (46
Fed. Reg. 30,974) and subsequently amended on February 7, 1983 (48
Fed. Reg. 5560), on June 28, 1983 (48 Fed. Reg. 29,699), and on July
2, 1984 (49 Fed. Reg. 27,288). For radioactive materials, the minimum
levels of financial responsibility are $1 million ($5 million effective Janu-

* ' -*

ary l,1985) for any vehicle transporting large quantities of radioactive
y materials and $500,000 ($1 million effective January 1,1985) for trans-

porting radioactive materials in other than large quantities.,

Aside from the question of ultimate financial responsibility, the carrier
should be prepared to assume the initial costs required to discharge its
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responsibilities in performing emergency response actions such as con-
fining or cleaning up the spills. In terrns of costs for etnergency or pro-
tective actions that may be taken by the State or local governmental
agencies, these agencies can reasonably be expected to be prepared to
assume initial costs incurred as in other emergency situations such as

, fires and floods.
e

I
Part 4: A plan for informing the drivers of the vehicles about the'

nature of the material they are shipping and emergency
actions they should undertake in the event of an accident,

The NRC considers existing DOT regulations for driver information
to be adequate. Present DOT regulations require that a shipment of radi-
oactive materials be accompanied by a description of each radionuclide
contained in the shipment including: the name and radioactivity of
each radionuclide, the physical and chemical forms, and other informa-.

tion regarding labels, external radiation levels, and fissile class (49
C.F.R. f 172.203). These requirements involve a system of labels for
packages, placards for vehicles, shipping paper descriptions, and other
package markings.

In the final rule on highway routing of radioactive materials published
by DOT in January 1981 (46 Fed. Reg. 5298), specific training require-
ments are mandated for persons transporting large quantities of radioac-
tive materials. The training includes, among other things, a requirement
that the driver receive training on properties and hazards of the radioac-

]
tive material transported and procedures to be followed in case of acci-
dents or other emergencies.

In view of the DOT requirements, there does not appear to be a need
for NRC to require shippers to provide and carriers to maintain addition-
al detailed emergency procedures for the driver to undertake in case of
accident.

o

I
e
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V. FINDINGS

Since each of the issues raised in the petition has been substantively
resolved, the NRC has denied this petition.

For the Commission4
e

I
* Samuel J. Chilk,

Secretary of the Commissiona

Dated at Washington, D.C.,
this 2nd day of November 1984.

l
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