KOHN, KOHN & COLAPINTO, P.C.

Attorneys At Law
517 FLORIDA AVENUE, NW
WASHINGTON, DC 20001-1850
(202) 234-4663 » FAX (202) 462-4145

Direct Dial: (202) 2341188

June 1, 1995

Russell Powell, Director

Division of Freedom of Information
and Publication Services

Office of Administration

U.8. Nuclear Regulatory Commission
Washington, DC 20555

Re: FOIA-95-211
and PA-5-5

Dear Mr. Powell:

Pursuant to 10 C.F.R. 9.41, we hereby submit on behalf of
Allen L. Mosbaugh additional information regarding a request for a

waiver of fees with respect to FOIA 95-211. Mr. Mosbaugh is
working in conjunction with The National Whistleblower Center
(NWC), a tax-exempt, non-profit organization that assists

whistleblowers to report allegations of corporate and government
wrongdoing. In a letter dated May 2, 1995, the following was
requested:

A) Under the privacy act of 1974, 5 U.S8.C. 552a, Mr.
Mosbaugh hereby reguests that portions of certain
documents maintained by tne U.S. Regulatory Commission
(NRC) which contain information incorrect, inaccurate,
irrelevant, untimely, incomplete, and otherwise improper
information, be amended. ¢

B) Mr. Mosbaugh hereby requests access to the following
information under both the FOIA and PA:

1) Access to information relied upon by the NRC,
directly or indirectly, related in any manner to
the three documents listed [in Part A] above for
which Mr. Mosbaugh requests a correction;

2) All documents related, directly or indirectly, to
any enforcement action taken against Georgia Power
Company by the NRC from September 1, 1990 through
present, which have not been previously released to
either Mr. Mosbaugh and/or the NWC.

Mr. Mosbaugh is willing to limit part (B) of his May 2, 1995
FOIA request to enforcement actions pertaining to Plant Vogtle as
you suggested in your May 17, 1995 response.
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As your requested, the eight factors stated in 10 C.F.R.
9.41(b) are addressed as follows:

(}) Describe the purpose for which the requester
intends to use the reguested information.

The purpose for which Mr. Mosbaugh requests the above
informaticn is to bring allegations of corporate and/or government
wrongdoing to the attention of the public. In particular, the
public has an interest in knowing whether Mr. Mosbaugh, as a NRC
alleger, was rvesponsible for any of the viclations committed by
Gecrgia Power company, as the NRC staff has alleged in the modified
Notice of Violation, or whether the NRC staff has committed
misconduct or negligence in blaming Mr. Mosbaugh, in part, for
Georgia Power'’s violations. It is essential that the public
becomes aware of such actions when their health and safety, as well
as their energy resources are compromised and jeopardized. The
violations committed by Georgia Power Company while running their
nuclear power plant at Vogtle must be brought to the public’s
attention so that all violations will be corrected, and future
viclations be prevented from reoccurring. Additionally, oversight
of NRC actions, specifically blaming Mr. Mosbaugh for contributing
to Georgia Power’'s violations, which are arbitrary and capricious
is in the public interest.

(2) Explain the extent to which the reguester will extract
and analyze the substantive content of the agency record.

Mr. Mosbaugh doez not know the contents of the documents which
the NRC has identified as responsive to his request and he is
therefore unable to fully respond. Nonetheless, in genexral he will
be working in conjunction with the NWC which has the valuable
resource of several attorneys experienced in the area of
whistleblower protection law and NRC regulations protecting the
public health and safety who will assist him in reviewing all
documents released under FOIA. Those documents which substantiate
safety allegations about Plant Vogtle, allegations of wrongdoing by
Georgia Power Company and/or the NRC or substantiate that his tapes
contained no safeguards material will be evaluated by attorneys for
use in NRC proceedings concerning Planc Vogtle and protection of
the public safety, for supplementing NRC reports or findings and
for release to the news media, Congress, other public interest
groups and general public. The substantive content of the
documente related to these allegations will also be analyzed for
the preparation of press releases, articles and other types of
publication. In particular, a review of the material that was
relied upon by the NRC staff in reaching its conclusioa that Mr.
Mosbaugh was somehow to blame for Georgia Power Company'’'s
violations of NRC regulations and Georgia Power Company's
misconduct will shed light on the ccmpetence of the NRC staff in
performing its job and inform the public as to who is right about
the culpability of potential wrongdoers at Georgia Power Company.
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The substantive content much of which is technical in nature
will be analyzed by engineers or others with the technical
expertise to evaluate the action taken by Georgia Power Company
and/or the NRC in response to the safety allegations. When
appropriate, written evaluations will be prepared to support
further allegations of safety violations by whistleblowers or to
formally respond or supplement the disposition of the technical
items findings by the NRC staff. These written evaluations will
also be disseminated to the news media, Congress, the Georgia
Public Service Commission and other public interest groups.

(3) Describe the nature of the specific activity or
research in which the agency records will be used and the
specific qualifications the requester possesses to
utilize information for the intended use in such a

way that it will contribute to public understanding.

For the "specific activity or research in which the agency
records will be used" please see our respcnses to numbers (1) and
(2), above.

As the courts have already noted, supplementing official
government findings by one who has demonstrated expertise and
effectiveness with regard to the particular subject area will
satisfy the "contribute to public understanding" factor. See,

i il , 710 F. Supp. 362
(D.D.C. 1989). The review of the NRC’'s investigations into Allen
L. Mosbaugh’s allegations concerning Plant Vogtle will shed more
light on and contribute to public understanding of the issue and
the NRC's bases for its findings.

Mr. Mosbaugh is able to analyze the technical data that
relates to the subject matter at issue. In addition, he is also
able to review information concerning the safety allegations that
he has raised. This is due largely in part to his experience at
Georgia Power Company. Mr. Mosbaugh was employed at the Vogtle
Plant from August 1984 through October 1990. During this
employment he held several positions starting as Superintendent of
Engineering Liaison, Superintendent of Engineering Services,
Assistant Plant Support Manager and he held the position of Acting
Assistant General Manager Plant Support at Plant Vogtle from
January 1989 until May 1990. In this position Mr. Mosbaugh
supervised the managers and the departments of engineering Support,
Quality Control, Security, Administration, Technical Support and
Training, comprising a total of 400 personnel reporting to him.

Mr. Mosbaugh’'s attorneys are experts in the area of
whistleblowing, in general, and of NRC allegers, in particular.
They have represented numerous nuclear industry whistleblowers
before the U.S. Department of Labor and the NRC. They have
testified and/or represented witnesses before Congress in hearings
related to oversight of NRC functions and provided written and oral
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comments to NRC staff on several occasions on matters related %o
the NRC’s whistlebower protection policies. See, €.g., S.Hrg. 101-
90, Hearing Before the Subcommittee on Nuclear Regulation,
Committee on Environment and Public Works. United States Hearing,
"The Secret Settlement Agreements Restricting Testimony at Comanche
Peak Nuclear Powerplant..." (May 4, 1989); 1liti 3

i i i -and 2), CLI-B8-
12, 28 NRC 605 (1988); i
Steam Electric Station Units 1 and 2), CLI-89-06, 28 NRC 348
(1989); Testimony of Allen Lee Mosbaugh and Comments of National
Whistleblower Center, Before the U.S. Senate Committee on
Environment and Public Works, Subcommittee on Clean Air and Nuclear
Regulation, "A Hearing to Consider the NRC’'s Handling of
Intimidation and Harassment Allegations By Employees within the
Nuclear Industry,”" (July 15, 1993); Response to NRC Review Team,
Proposal for Protecting Whistleblowers from Retaliation, David K.
Colapinto and Stephen M. Kohn (January 31, 1994); Letter from David
K. Colapinto to Secretary, NRC, re: 60 Fed. Reg. 7592, public
comments on drait NRC policy statement (April 10, 1995); Mitchell
v i i ! » , DOL Case No. 91-ERA-9, slip
op. of ALJ; Thomas v. Arizona Public Service Co., DOL Case No. 89-
ERA-19, slip op. of ALJ and Secretary of Labor; In re: Arizona
Public Service Companv, DD-92-07, 36 NRC 338 (1992). Also see,
Kohn, The Whistleblower Litigation Handbook, (PESI Legal
Publishing, 1990); Kohn and Kohn, i
i ibili ,  (Quorum,
1988) ; and Kohn, i i
Whistleblowers: A Litigation Manual, (NIRS, 1985).

Together, Mr. Mosbaugh and his attorneys desire to review the
material relied upon by the NRC staff to form its published
conclusion that Mr. Mosbaugh was in part to blame for Georgia
Power’s violations. Mr. Mosbaugh and his attorneys believe that
after careful review of the facts contained in the requested
records that he will be vindicated from any blame associated with
Georgia Power's violations. Additionally, Mr. Mosbaugh and his
attorneys believ= that the requested records will shed light on the
wilfullness of 'rgia Power’s misconduct.

(4) Describe the likely impact on the public’s understanding
of the subject as compared to the level

To date, the public has not been fully informed about the
extent of the NRC findings regarding the allegations of wrongdoing
by Georgia Power Company at Plant Vogtle. Indeed, the NRC staff’s
modified findings blam.ng Mr. Mosbaugh came without public notice
and without even interviewing Mr. Mosbaugh to obtain his
explanation in response to Georgia Power's allegations against him.
The NRC staff acted arbitrarily and capriciously in this matter in
relying on Georgia Power’s allegations that blamed Mr. Mosbaugh.
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The information requested may have a profound impact upom the
public’s understanding of the NRC’s curious conclusions with
respect to Mr. Mosbaugh’s involvement and the watered-down NRC
staff conclusion that high-ranking licensee officials did not act
wilfully when committing violations of NRC regulations, given the
initial publicity which Mr. Mosbaugh’s allegations have received in
the past. Additionally, the information may be used to rebut
allegations used by Georgia Power that Mr. Mosbaugh taped
safeguarded information. The requested information would allow him
to broaden the public’s understanding of not only the allegations,
but also the NRC’'s basis for its findings and the definition of
safeguards.

Information which sheds light on the substantive allegations
as well as the NRC’s investigations will impact the public’s
concern for public health and safety regarding Plant Vogtle, in
particular, and nuclear power plants, in general.

(5) Describe the size and nature of the public
to whose understanding the contribution will be made.

The topics covered by the requested information have already
received nationwide media attention. For example, Mr. Mosbaugh'’'s
whistleblower allegations against Georgia Power aired on NBC
Nightly News in 1992. There is also regular press coverage in the
Georgia media about matters concerning the operation and oversight
of Plant Vogtle.

The public sector Mr. Mosbaugh intends to relate this
information to, with the help of the NWC, includes but is not
limited to 1) the citizens and residents of the State of Georgia,
to whom there is a threat against public health an saféty; 2) the
citizens of the United States, to whom there is not only a threat
against public health and safety, but also an interest as tax-
payers that the government agency responsible for the oversight of
the nuclear industry is fulfilling its duties; 3) the nuclear
industry, its interest is self-evident, and 4) any individuals,
whom have an interest in the issues contained in the information.

In addition, the NWC, with whom Mr. Mosbaugh intends to
cooperate, has a public education project which alerts employees
and organizations to issues concerning whistleblower protection and
nuclear power and provides training materials and workshops
regarding these issues and on how to work with and/or protect
environmental whistleblowers. Through the assistance of the NWC,
Mr. Mosbaugh plans to utilize direct mail informational bulletins
to environmental, labor and other groups, workshops, public service
announcements and telephone referrals/consultations to alert the
public to these issues and the legal protection afforded employees
under the law.
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(6) Describe the intended means of

dissemination to the general public.

Please see the answers to numbers (1) through (5), above.
Generally, the intended means of dissemination will be through
press releases, fact sheets on relevant laws, brochures, workshops,
conferences, written reports and/or evaluations, submitting
articles of letters to appropriate publications and by publishing
articles in the NWC newsletter. Depending on the substantive
content of the requested information some documents released
pursuant to this request may be incorporated into future books or
publications about Whistleblower protection and NRC regulations.

(7) Indicate if public access to information
will be provided free of charge or

provided for

The courts have ruled that this factor is irrelevant to the

inquiry of whether a fee waiver should be granted. See, National
i ice, 880 F.2d 1381, 1387-88

(D.C. Cir. 1989). Nonetheless, Mr. Mosbaugh does not intend to

charge for information provided to the news media. If information

is incorporated into books or other publications, the only charge

will be for the publication as a whole such as a subscription fee

or purchase price for the book. See, (6) above.

Additionally, Mr. Mosbaugh has provided hundreds of hours of
free time to assist the NRC in its investigations in the past and
Mr. Mosbaugh, his attorneys and the NWC have produced literally
thousands of pages of information about his allegations to the
media, Congress and the NRC in the past at no cost. 3

(8) Describe any commercial or private interest the requester

There is no "commercial or private interest" at issue here.
Public dissemination of information obtained from the government,
even when it involves a sale for profit, should not be considered
a "commercial use." 132 CONG. REC. H9%463 (daily ed. Oct. 8, 1986).
The Leahy and English-Kindness statements argue for a "broad
interpretation" of the tern "news media" to include, as Senator
Leahy put it, "any person or organization which regularly publishes
or disseminates information to the public, whether in print or
electronically..." 132 CONG. REC. S14298 (daily ed. Sept. 30,
1986); 132 CONG. REC. H9463 (daily ed. Oct. 8, 1986). Mr.
Mosbaugh's proposed dissemination of the information is consistent
with the factors which favor the granting of fee waivers.

The purpose of requesting the information is to promote the
public health and safety and to make the general public aware of
the operation and oversight of Plant Vogtle as well as the
allegations of wrongdoing Mr. Mosbaugh has made. Furthermore, the
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information requested will contribute significantly to the public’s
understanding of the operations or activities of the government
and/or is primarily in the public interest and is not in the
commercial interest of the requester. The litigation of public
rights is not a private matter and should not be treated as such.

A fee waiver should also be granted due to the fact that Mr.
Mosbaugh has been extremely cooperative in assisting the government
with its investigations of the Georgia Power’'s Vogtle Plant. Mr.
Mosbaugh voluntarily participated in the lengthy investigation of
the NRC‘'s Office of Investigation, and also supplied them with
copies of numerous tapes and documents at no cost to the NRC.
Furthermore, he has spent hour after hour documenting the
wrongdoings of Georgia Power, all at no cost to the government.
Mr. Mosbaugh’'s allegations have resulted in significant NRC
enforcement against Georgia Power, including $ 200,000 in civil
penalties.

In addition, the regulatory statutes that permit Mr. Mosbaugh
to intervene in Plant Vogtle’s licensing proceeding [gee, In the
Matter of Georgia Poweyr Company et al. (Vogtle Electric Generating
Plant, Units 1 and 2), Docket Nos. 50-424-OLA-3 and 50-425-OLA-3,
re: License Amendment/Transfer to Southern Nuclear] do not provide
reimbursement for costs and attorney‘’s fees. At this time Mr.
Mosbaugh is unemployed, due to the fact that he came forward with
the truth against a major and powerful utility company and was
subsequently fired for reporting violations to the NRC. Mr.
Mosbaugh will never be able to recover what he has lost in the
nuclear energy industry. He risked his career and reputation to
uphold the environmental regulations outlined by the government and
to do what he believed was right. In return he has received
endless frustration from the NRC staff despite his cooperation with
the NRC's investigations over a five year period. He has had to
battle with Georgia Power in licensing proceedings because the NRC
staff investigations have not adequately redressed the violations
committed by Georgia Power Company.

To the extent that these records may have use in litigation it
would be in proceedings (e.g. as the ongoing NRC licensing
proceeding and other NRC investigatory proceedings) that involve
"public" as opposed to "private" rights. See, Polizzi v. Gibbs &
Hill, Inc., DOL Case No. 87-ERA-38, Sec. Ord. (July 18, 1989). The
allegations at issue in the NRC licensing proceeding will not
regult in personal gain for Mr. Mosbaugh. Rather, the only issues
at stake are in whether the safety of the public is at risk due to
the alleged lack of character and competence of Georgia Power and
Southern Nuclear Management Officials.

Even if Mr. Mosbaugh is able to recoup the damage to his
reputation as a result of the NRC's modified findings blaming him
for Georgia Power’s violations that is still in the public
interest.
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Conclusion

For the foregoing reasons, a fee waiver should be granted
regarding Allen L. Mosbaugh's request for the information
concerning Plant Vogtle.

If you need further information, please do not hesitate to
contact me. Thank you for your consideration of this matter.

Sincerely,

L (/ e
David .éoiapid_\

Attorney for Mr. Mosbaugh
and the National
Whistleblower Center

Enclosures:
News Articles re: Mr. Mosbaugh’s allegations

National Whistleblower Center Brochure
Whistleblower News, Vol. 1, No. 1 (Winter 1994)

C:\FILES\302\FOIA\FEEZ.LTR



The National Whistleblower Cefiter
415 Florida Avenue, NW
P.O. Box 26381
Washington, DC 20001-9996
(202)667-2075 - Fax (202)667-6124
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Seven major federal environmental laws (Clean Air,
Toxic Substances, Clean Water, Atomic Energy, Solid
Waste, Safe Drinking Water and Superfund) have
special provisions protecting employee whistieblowers,
When applied skillfully, these laws are effective in
protecting workers who risk their jobs and careers to
disclosegraveﬂuutstomchulmom\cphmtm
Uwp\blicdwtocozpomcmdmmmnimﬂn

Unfertunately, most employees are unaware of these
laws and six of thelevenhavearidiaumnly short
30-day statute of limitations. Consequently, most
workenwhoareﬁredformpom'ngﬂlep]mcudo
notknowlheurighuandhnveheenunablctoobtain
adequate protection. Many are blocked from ever
getﬁngworkintheirindtm:yagﬂnmdbeoomc
destitute. Almost all live in constant fear of retaliation.

Banning ‘HusH Money’ AGREEMENTS

In 1993, the Center helped win precedent-sciting
ndiqgsbybothttheparmentofLabor (DOL) and
the Nuclear Regulatory Commission (NRC). The
Center s five-year battle in support of Joseph
Macktal, Jr., a worker at the Comanche Peak Nuclear
Plant in Texas, ledto U S. ScnncandNRClnwmga
tions that revealed scores of private contracts and
settlement agreements that restricted the right of
worke1s o testify about safety violations and gross
musconduct at nuclear power facilities.

The NRC was ultimately forced to enact rules
prohibiting such
“money-for-silence”
deals. The Center has
filed a formal rulemak-
ing petition with the
Environmental
Protection Agency
(EPA) urging it to
enforce the same ban
on hush money deals .
for workers in other ; y
industries. Joseph Macktal, Jr.
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NWC press conference announcing a settiement with Arizona Public
Service Company at the National Press Club, 1994: (left to right)
NWC General Counsel Michael Kohn and Director of Nuclear
Litigation David Colapinto, with nuclear whistieblowers Vera English,

Linda Mitchell, Alian Mitchell and Thomas Saporito, Jr.

NucLeAR Power PLANTS

Other commercial nuclear facilities where the Center
is supporting whistleblowers include Brunswick (NC),
Crystal River and Turkey Point (FL), Nine Mile Point
(NY), Palo Verde (AZ), South Texas Nuclear Project (TX),
Vogtle (GA), General Electric’s Castle Hayne reprocess-
ing plant (NC), and Browns Ferry (AL) and other
plants operated by the Tennessee Valley Authority

Atomc WEeaPoNs PLANTS

The Center is also working to establish legal protec-
tions for thousands of employees at U.S. Department
of Energy (DOE) atomic weapons facilities The
Center is supporting the pending cases of five
employees at the Los Alamos and Savannah River
plants who reporied: 1) major plutonium and tritium
accidents, 2) leaking radioactive storage drums;
3) illegal onsite drug trafficking, 4) intimidation of
employees, and 5) covering up and destroying
significant information about contamination

ExposiNG ENVIRONMENTAL & HEALTH THREATS

The Center supports whistieblowers in their efforts
to protect the public and the environment, whether in
private industry or government In 1994 Center
attorneys won the case of internationally renowned
toxicologist William L. Marcus, whom EPA tried to
silence by unjustly slandering and firing him. In
another precedent-setting ruling, Secretary of Labor
Robert Reich found EPA guiity of falsifying employ-

ment records, discriminat-
ing and retaliating against. =
Dr. Marcus after he
publicly criticized and
opposed several EPA
positions. Marcus had
previously testified as an
expert trial witness against
more than 40 chemical
corporations. His testi-
mony has proven invalu-
able in focusing public
attention and government
action on ending contami-
nation from lead, chlordane
and other toxic substances

Unmuzzunc GoverRNMENT WORKERS

The Center is working to eliminate EPA “gag orders”
on agency employees who have opposed the
construction of toxic waste incinerators in low-income
minority communities. EPA has forbidden William
Sanjour and Hugl. Kaufman to acoept even bare-
bones travel and other expensc reimbursements from
grassroots groups for speaking on their own ume in an
“unofficial” capacity

In the words of D.C. Circuit Judge Patncia Wald, the
effect is to “squelch speech of the highest value in
the First Amendment nierarchy Depriving the
general populace of a valuable and cften unique
perspective on important 1Sucs affecting their welfare

" A win in this case would set a new precedent 10
help free the voices of all federal whistieblowers

Dr. William

L. Marcus
announces
DOL order that
EPA reinstate
him at 1994
NWC Capitol
Hill press
conference.
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Please mark the number of copies you want and mail,
fax or phone your order to our national office today

__ The Whistleblower Litigation Handbook (New
York: John Wiley & Sons, 1990) (442 pages) plus 1994
supplement. Highly praised by the Legal Publishing
Review and the Environmental Law Institute Special
offer, $94 50

__ The Labor Lawyer’s Guide to the Rights and
| Responsibilities of Employee Whistleblowers (New
| York: Quo~im Books, 1988) (196 pages). Recommended
| by the Human Resource Management News. $45.00

__ National Whistleblower Center brochure. FREE.

__ Whistleblowers Make the News, 1988-1994:
i Selected Media Coverage of Issues, Clients and
| Cases of the National Whistleblower Center. $15.00.

__ American Political Prisoners: Prosecutions Under
the and Sedition Acts (New York: Praeger,
May 1994) (240 pages). Foreword by Howard Zinn. $49 95.

Jailed for Peace: The History of American Draft
Violators, 1658-1985 (New York: Pracger, 1987) (169
). Endorsed by the Amenican Library Association
Book-List and International Journal on World Peace. $9 95

gt

__ Blowing the Whistle: How to Protect Yourself end
| Win (1994, 30 min. video). Explains the laws and other
| considerations whistleblowers must understand,

| through stovies of actual whistleblowers in industry

| and government. Narrated by Daniel Ellsberg

| $25 for individuals. $95 for institutions.

| A Tributeto Roger Wensil (1993, 15 min. video)

| Inspirational profile of the late pioneering atomic

| weapons whistieblower, twic 4 from the Savannah
| River Plant in South Carolina. $1500.

l

| $ Total order payment enciosed.
| (no charge for shipping and handling)
|

(over) 554



1 enclose my tax-deductible contribution as noted:
____ National Whistleblower Center
____ National Whistieblower Trust Fund

__$1000 __$500 __$300 __$100 other $

Name
Address

Phone Fax

For credit card payment, circle one: VISA/Mastercard
Card no Exp Date

Orders & contributions may be made by fax or phone*
or mail this form with your check payable 1.

|

The National Whistieblower Center ll

415 Fiorida Avenue, NW |

P.O. Box 26381 |

Washington, DC 20001-9996 l
(202)667-2075 - Fax (202)667-6124



] Artorney RerFerrAL Service & Horun ™

In addition to directly assisting in precedent-setting
cases, the Center welcomes whistieblower inquines
and operates a nationwide Attorney Referral Service
and a hotline. Both services link potential whastie-
blowers with local attorneys who can provide legal
counsel and representation. These services and the
initial consultation are free

The Center provides atiorneys with the specialized
training and education they need in the laws and
regulations governing protection of environmental
and nuclear whistieblowers. Most participating
lawyers are highly experienced in labor, civil rights
and related areas of litigation Attorneys interested in
receiving whistleblower referrels are urged to
contact the Center at (202)667-7515.

Pusuc Eoucarion & TRaINING
The Center alerts and educates workers, labor and
community organizations and government agencies
at all levels about the nights and legal protections
mandated for environmental and nuclear whistle-
blowers. To thus end the Cemer
« disseminates information to labor, environmental,
legal and other groups,
« conducts workshops, seminars and presentations,
« produces and distributes literature, videotapes, and
public service and press announcements, and
« provides telephone consultation and referral

The Center woras in collaboration with labor unions,
professional societies, members of Congress, local
officials, journalists, educators, law schools, colleges,
and civic, religious and environmental organizations
Recent workshops were conducted for the Southern
Community/Labor Conference, Environmental Health
Network and the United Association of Plumbers and
Pipefitters and the building trades unions

Leaisianve QutreacH & Expert TESTIMONY
The Center and its attorneys are pioneers, unsurpassed
in experience and expertise in the field of environmen-
tal and nuclear whistleblower protection l:v. Center
attorneys submit oral and written testimony ©
Congress and administrative agencies, often by special
invitation. The evidence and arguments they present
provide the basis for strengthening and clarifying
legislation aimed at protecting whistieblowers

INT ys, Feu ows & VOLUNTEERS

The Center has a umited number of openings year-
round for legal internships and fellowships, as well as
other volunteer and intern opportunities for qualified
individuals The positions provide gratifying exper-
ence, learning and ax: cxcellent introduction to publc
interest law as an alternative to corporate litigation.

“In a time when heroes seem
few and far between, you
people stand as brave
examples ... the thousands of
lives you’ve saved as a result
of your individual acts of
courage ... encourages

others to take the same P
tough stand.”

- Meryl Streep,
Actress and
Academy
Award winner,

in her statement

at the 1990
NWC Awards
Ceremony

National Board
of Directors
Nina Bell

Dennis Brutus
Michael D. Kohn
Stephen M. Kohn
Annette Kronstad!
Leslie Rose

Mark Toney
Carolyn Weaver
Barbara Wien
William Worthy
Rev. William Yolton
Howard Zinn

National Advis’ ry
Council

Hon. Frederick L. Brown
Rev. David W. Dyson
Daniel Ellsberg

Vera English

Monica Green

Tony Mazzocchi
Victor Navasky
William Samjour
Susan Sarandon
Harvey Wasserman
Jeanne M. Woods
Gary Stern



g
4
&
’.
¢
[
it

| publication of the Nationa histieblower Center

Protecting the Public, Employees

And the Environment Through

R Law and Fducation

NRC, Utilities Fail to Protect Public
And Workers from Radiation

Worker Exposed at Zion Exposes Lax Enforce nent

By Jeffrey S. Countryman & Herb Ettel

illions of Amen.cans have
laughed at television's Homer
Simpson, the fictitious nuclear
power plant employee who
discovers radioactive material in his
clothing while driving home from work
But a case supported by the National
Whistleblower Center indicates that
such contamination of workers and
exposure of the public to radiation
may be all tco common at Ar-erica's
nuclear plants
Center attorneys expect Boudrie v
Commonwealth Edison, et al to show
that neither the federal Nuclear
Reguiatory Commission (NRC) nor the
utilities it regulates are doing their job
of protecting workers and the public
from exposure to harmful radiation
The evidence also illustrates their
failure to follow whistleblower protec-

tion provisions of the federa, Energy
Reorganization Act and the NRC's
owr: policies mandating that workers
who report such violations be supported
and protected from retaliation,
including harassment and dismissal
OnMarch 13, 1994, Steven
Boudrie, an equipment decontaminator
atthe Zion Nuclear Power Station 50
miles north of Chicago, walked
through radiation monitors before
leaving work. It is a routine safety
requirement for workers at nuclear
power plants every day. The alarms
rang, indicating the presence of
radioactive material on Boudrie's
body. Radiation proteciion technicians
employed by Commonwealth Edison
(Com Ed), the plant's Qperator, found
that Boudrie's personal clothing was

continued on page 2

Labor Department Proposes New
Whistleblower Protection Regulations
Adds Teeth, Shortens Review Filing Time to 10 Days

he Department of Labor (DOL)
has published proposed new
regulations for enforcing the
whistleblower protection provi-
sions contained in the seven major
federal environmental and energy
statutes (See summary, page 5)
Most significant are the proposals that
would implement the changes in

®

Section 211 of the Energy Reorgani-
zation Act (ERA) as amended in
1992 Separate procedures and time
frames would be established for
handling ERA complaints under the
Code of Federal Regulations, Part 24
Two changes are of particular
importance. First, teeth are added to

continued on page 6



NRC, Utilities Fail

continued from page |

contaminated and sent him home in a
paper suit. They sent his clothes with
him in a plastic bag to be washed in
a public laundromat.

For several weeks both before and
after that incident, Boudrie sporadically
set off some monitors at the end of
his shift without triggering others. For
Boudrie this verified what his co-workers
suspected - that some of them were
being contaminated without detection
because some of the monitors were

“Under those circumstances, it
amounts to a ‘constructive discharge’
and a refusal to perform hazardous
work,” observed David Colapinto, the
Center attomey who represents Boudrie
“Boudrie is a victim of discrimination
and must be compensated.”

Section 211 of the Energy Reorga-
nization Act of 1992 prohibits plant
operators from creating a ‘hostile work
environment' in retaliation for a
worker’s blowing the whistle. This

not working. prohibition was also
Boudrie raised o & . upheld in a previous
thisconcernwith  “’.. if I can make it out precedent-setting
his foreman and with that much on me, whistleblower case
plant safety . supported by the
personnel but what is everyone else Center. The conclu-
received little going home with?" sions in that case

response. Then on
March 18, he again
triggered alamms -
radioactive material was found in the
pocket of his jeans. At the end of that
shift Com Ed and NRC personnel
searched Boudrie's room at the nearby
Parkside Motel with Geiger counters
They confiscated pants, overalls and
a sweatshirt, all contaminated with
microscopic radioactive particles.
“I'think it's a big deal,” Boudrie
said, “because if | can make it out
with that much on me, what is
everyone else going home with?”

Hostile Work Environment

To Boudrie's dismay, the search of
his room and his reassignment to a
different shift that same day marked
the beginning of a »eriod of harass-
ment by management and others.
The hostility toward Boudrie included
insults, accusations and assignment
to inappropriate and demeaning
duties, including picking up wood on
the roof by himself. Co-workers called
him “Silkwood," alluding to the
famous nuclear plant technician who
was killed in a car wreck after
publicly divulging safety violations at
her werksite. Finally, on April 7,
Boudrie gave in and accepted his
employer’s offer for a layoff

*I just couldn't take it any more,”
he said. “| felt | had no protection and
there were S0 many violations going
cn”
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- Steven Boudrie

have been adopted
by the NRC.

NRC’s Inadequate Response

The day before his layoff, Boudrie
felt intimidated du/ing a meeting with
his union steward and the Com Ed
investigator who had inspected his
motel room. He visited the NRC
resident office at Zion to find out
whether he was protected under
whistleblower legal provisions. The site
officer replied that she didn't know.
Boudrie also told her what the investi-
gator said in the meeting - that it was
Boudrie's job to feport any violations of
radiation protection guidelines he saw.
The site officer gave him contradictory
advice. “| was told that wasn* my job,”
Boud de recalled. “Nobody had any
answers - no one protected me.”

The NRC conducted a safety
inspection at Zion in March partly in

continued on next page

Com Ed inspectors removed a portion of
Steven Boudrie's sweatshirt found to be
contaminated by radiation.



“Center Calls Ngw Rules lneffecti;;e, Misguided

wo federal agencies responsible
for protecting the public from the
hazards of nuclear radiation have
proposed new rules to enhance
whistieblower protection. In practice.
the proposed reforms offer little prosnact
forimprovement, according to analysts
atthe National Whistleblower Center

DOE Would Still Pay Costs
Of Fighting Whistleblowers

Despite ‘Zero Tolerance’ Aim

On October 17 U.S. Department of
Energy (DOE) Secretary Hazel R
O'Leary announced what DOFE has
labeled a “zero tolerance" policy for
whistleblower reprisals by DOE
contractors. The DOE, which oversees
all U S nuclear weapons facilities, is
seeking public comments on its
proposed policies by December 2.

Key recommendations call for:
1) prevention of retaliation through mis-
use of security clearance procedures:
2) limits on the payment of contractor
litigation costs; 3) enhanced use of
alternative dispute resolution; 4) an
independent organization to conduct a
comprehensive study of old cases to
determine possible mechanisms “to
right past wrongs;" and 5) an enhanced
DOE Employee Concerns Program.

However, the government would

continue to reimburse DOE contrac-
tors for the cost of defending them-
selves in whistleblower suits and
taxpayers would continue to pay the
cost of a judgment or settiement in
many such cases. “DCE contrac-
tors, such as Westinghouse, will
continue to assume virtually no risk
when they harass employees and
aggressively defend whistieblower
complaints,” observed Stephen M.
Kohn, chair of the National Whistie-
blower Center.

Kohn also opposed setting up an
Employee Concerns Program, calling
it “just a meansto help employers
identify potential whistieblowers and
retaliate against or silence them "

“‘DOE'’s proposed new policy is
hardly ‘zero tolerance' of reprisals,”
Kohn said. “If the DOE were serious
about protecting whistleblowers it
would impose tough sanctions on
those who retaliate against then,
eliminate reimbursement for the cost

Len Trimmer,
aformer senior
technician at
DOE’s Los
Alamos
National

speaks at 'a'
whistleblower
law seminar.

NRC, Utilities Iail

continued from page 2

response to the alarm incidents. The
inspection report fell short of finding
Com Ed in violation with respect to
Boudrie. The report did however
criticize Com Ed for its “lack of
sensitivity” and “poor handling of a
contaminated station laborer”
(Boudrie). The NRC directed Com Ed
to take corrective steps.

Com Ed responded by revising
some of its safety procedures. Never-
theless, the NRC found in a follow-up
inspection covering the period July 12
through August 22 that problems
remained and that Com Ed had not
effectively implemented the comrective

procedures.
For example the NRC report noted

that in two subsequent incidents
alarms were set off by contaminated
objects ~ a knife and a flashlight.
Those violations were caused by
Com Ed's failure to inform its staff
how to propery read container
markings.

“These are not isolated incidents
at a single aberrant plant,” attomney
Colapinto wamed. “The safety
violations and retaliation we've seen
in representing whistieblowers at
nuclear plants over the years indi-
cates that these problems are
rampant throughout the industry
They will continue until the NRC
changes its approach from compla-
cency to commitment to enforce its
regulations and the law."WHl

of defending lawsuits, and bar contrac-
tors who violate the 'aw from conduct-
ing further business viith the DOE "

Center Executive Director Vivian H.
Miils questioned the appropriateness
of DOE's move to disp ace the Depart-
ment of Labor as the ¢ uardian of
whistleblower rights “t DOE facilities.
“This is akin to having the fox guard
the henhouse,” she observed.

As evidence of the need for Labor's
independent oversight of DOE whistle-
blowers, Mills pointed to what she
called the Nuclear Regulatory
Commission'’s “disgraceful failure to
protect whistieblowers" at the govem-
ment-owned nuclear plants run by the
Tennessee Valley Authority.

Comments on the proposed rules
should be sent by December 2 to:

Office of Contractor Employee

Protection, FM-40

Department of Energy

1000 Independence Avenue SW

Washington, DC 20585

NRC Delays New Rules

The U.S. Nuclear Regulatory Com-
mission (NRC) has yet to implement
its new rules on handling whistleblower
complaints 17 months after the agency
was criticized by its own inspector
general for failing to investigate whistle-
blower complaints and to provide industry
employees with mose protection.

In response to those charges, NRC
Chairman Ivan Selin promised Con-
gress in June 1293 that he would set
up a task force to study the issue. The
NRC approved the task force recom-
mendations in April 1894, but none of
the proposed changes has taken effect.
Even such sir \ple changes as publish-
ing an NRC po.icy statement on
whistieblowing have yet to materialize.

“While there are some new ideas,
the new rules will not reform the NRC's
lax enforcement policy,” Center attomey
David Colapinto cautioned. “Nor will the
new rules elevate whis:leblower
protection as an NRC priority Mean-
while, nudear industry management
remains relatively free to harass and
retaliate against whistieblowers,
because the stronger measures that
might help deter such behavior are

Whistleblower News — Winter 1994

stuck in bureaucratic limbo "Wl
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Decisions and Developments in Whistleblower ¥ rotection

Rulings Mixed

Reich Rules Contacts with News
Media Are ‘Protected Activity’

In an appeal brought under Section
211 of the Energy Reorganization Act
(ERA), Floyd v. Arizona Public
Service Co. (APS), the complainant,
Ranard Floyd, alleges that his
employer, APS, took adverse action
against him. Floyd had made safety
omplaints against APS, operator of
tne Palo Verde Nuclear Generating
Station, and was a potential witness
inthe ERA case of a co-worker.

Secretary of Labor Robert B.
Reich affirmed that Floyd engaged in
protected activity when he met with a
newspaper reporter and provided him
documents concerning safety at Palo
Verde. Reich, however, agreed with
the ALJ's determination that Floyd
had failed to establish that this
protected activity was the likely
reason for the adverse action.

Reich Rejects Protective Order,
Requi.es Complete Records
In Georgia Power Settlements

Secretary Reich has asserted his
authority over settlements by denying

in 3 Nuclear Power Suits

a joint motion for remand and a
protective order in two ERA cases,
Fuchko and Yunker v. Georgia Power
Company. The administrative law judge
(ALJ) had recommended to the
secretary dismissal with prejudice
but had not submitted the required
record of the settiement, which could
have been kept secret if the protective
order had been granted.

Just as significant is the secretary's
affirmation that “all documents in the
record in an ERA case are govemn-
ment records subject to disclosure
under the Freedom of Information Act
...." The cases were remanded to the
ALJ for trial on the merits.

Sixty-Day Limit on Filing DOL
Review Petitions Held

To Include V/eekends, Holidays

The U.S. Court of Appeals for the
Sixth Circuit decided against a
nuclear plant whistieblower on
September 12, in another ERA case,
Bartlik v. U.S. Department of Labor
and Tennessee Valley Authority .

The court ruled that a petition for
review of the secretary of labor's

Georgia Power’s License Challenged

A former Georgia Power assistant
general manzger and whistieblower
has brought it suit before the U.S
Nuclear Reg ilatory Commission's
(NRC) Atom ¢ Safety and Licensing
Board. Aller, Mosbaugh claims that
Georgia Powc: uniproperty transfered
control of its nuclear power plants to
Southern Nuclear, a new subsidiary
of its parent corporation, The South-
em Company, and that both subsid-
iaries lack the requisite character,
competence and integrity to operate
nuclear power plants.

Georgia Power is still reeling from
a proposed $200,000 fine that the
NRC recommended in May 1994 as
a result of Mosbaugh's blowing the
whistle on intentional safety viola-

tions. The commission found that
company officials submitted false
data to the NRC to hasten restan of
the Vogtle nuclear plant following a
1990 site area emergency.

“The evidence shows that The
Southern Company acted illegally and
violated the Atomic Energy Act in
taking over the nuclear operations of
its subsidiary companies, Georgia
Power and Alabama Power,” said
Center attomey Michael D. Kohn, who
represents Mosbaugh. “The outcome
of this case will determine how farthe
NRC will aliow nuclear management to
transgress and wnether it will impose
a significant penalty to deter future
misconduct by industry executives.”

Significant developments are
expected within weeks Wi

decision in an employer retaliation case
must be filed within 60 days even if the
sixtieth day falls on a weekend or a
legal holiday. The complainant argued
that since the sixtieth day fell on a
Sunday, he had until the next day to file
by Rule 26(a) of the Federal Rules of
Appellate Procedure. The court rejected
several precedents offered in support of
the complainant's argument as “not
binding because they involved the filing
of initial claims,” and stated, “the ERA
contains an explicit limitations period for
filing petitions for review...." Wil

At a Capitol
Hill press
conference
Dr. William
L. Marcus
announces the
DOL order
that EPA
reinstate him,

Marcus Win Extends
Protection to All
Federal Employees

Center attorneys represented top
Environmental Protection Agency (EPA)
toxicologist Dr. William L. Marcus in a
recent precedent-setting victoy. The
decision ¢ ~iends whistleblower protec-
tion provided by the six major federal
environmental laws to all federal
employees. Secretary of Labor Reich
found the EPA guilty of falsifying
employment records, discriminating,
and ret.liating against Marcus, and
ordered his reinstatement. The secre-
tary aiso granted Marcus the largest
compensatory damage award ever
upheld under those provisions.

EPA fired the 18-year agency
veteran after he publicly criticized and
opposed several EPA positions. M& cus
had also previously testified as an
expert witness against imore than 40
chemical corporations, helping to end
contamination from lead, chiordane and
other toxic substances Wi
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Resource Order)'“orm

Please mark the number of copies you want, clip this form,
and mail, fax or phone in your order today.

No. Amt. Due
Whistleblower News. Quarerly newsletter Annual
subscription rate is $20 for individuals, $35 for institutions I )
The Whistleblower Litig. tion Handbook:
Environmental, Nuclear, Heaith and Safety Claims
(500 pages including Fall 1984 Supplement) The definitive
manual, recommended by Legal Publishing Preview. $105 ___ §
The Labor Lawyer's Guide to the Rights and
Responsibilities of Employee Whistieblowers.
Praised by Human Resource Management News. $45 - 3
Legal Protection for Environmental and Nuclear
Whistieblowers. I act sheet summarizingthe laws. FREE  ___ $§___
National Whistieblower Center Basic brochure FREE . $
Whistieblowers Make the News. 200 pages of clips. $15 N
American Poiitical Prisoners: Prosecutions Under the
Espionage and Sedition Acts. Foreword by Howard Zinn
(July 1994) $49 95 -8
Jailed for Peace: The History of American Draft Law
Violators, 1658 - 1985 $9 95 i Tl
Blowing the Whistle: How to Protect Yourself and Win
(35-min. video) $95 for institutions. $25 for individuals.  $
A Tribute to Roger Wensil (15-min. video) $15 I
Please print Subtotal $
Name
Fi?m/lnst Sales Tax §
Address (DC. residents add 575%)
Zip .
Phone Fax Shipping & Handling
$ 300
[ t circl ;

For credit card payment circle one Oviribation 3

z w {Tax-deductible)
cade ([ [1] [ITT] [LTT] TOTAL §______
Exp. Date
Signature

Please make checks and money orders payable to:

National Whistleblower Center
P.O. Box 26381

Washington, DC 20001-9996

g (202)667-2075 « Fax (202)667-6124

| Attorney Referral
| Service and Helpline

| Assist Employees
' And Lawyers

The National Whistleblower
Cunter has established a nationwide
legal Helpline and an Attorney
Referral Service aimed at linking
qualified legal counsel with employee
wiistleblowers who need it.

In its first few months, the Service
has grown to 80 attorney participants
in 30 states. Dozens of potential
whistleblower clients have been
referred as a result of daily calls to
the Heipline from threatened workers
and their supporters.

Most participating lawyers are
highly experienced in labor, employ-
ment, civil rights and related areas of
litigation. Center attomeys and staff
provide them with specialized
materials and other support. There is
no charge to callers.

For information and referral or
to join the Attorney Referral
Service call the Helpline at
(202)667-7515.

Training Seminars
The Center conducts workshops
and other presentations on whistle-
blower protection laws and strate-
gies for attorngys, agencies, unions,
and community and professional
groups. The format can range from
two hours to two days. Call the
Centerto arrange an event or find out
when one will be offered in your area.

Support the Center

Contributions from public-minded
individuais are vital to the continued

effectiveness of the Center's work.
You can help by sending a tax-
deductible donation to National
Whistleblower Center today. For a
gift of $20 or more we will send you
Whistlebiower News for one year.
Use the form at the left if you wish.
Thank you for your generous gift!
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Q&A:Legal Protection
For Environmental and
Nuclear Whistleblowers

What Federal Laws
Protect Environmental &

Nuclear Whistleblowers?
Seven major federal environmental
laws (Clean Air, Toxic Substances,
Clean Water, Atomic Energy, Solid
Waste, Safe Drinking Water and
Superfund) have special provisions
protecting employee whistleblowers
Whistleblowers in the nuclear power
and nuclear weapons industries are
specifically protected under section
210 and 211 of the Energy
Reorganization Act. When used,
these laws have been effective in
protecting empioyees who expose
public health and safety violations.

Who Is Protected?

Almost any employee, whether
employed in the private sector or by a
local, state or federal government
agency. Moreover, any employee of a
Nuclear Regulatory Commission
(NRC) or Department of Energy (DOE)
regulated licensee, utility, contractor,
subcontractor, agent or any other
employer, can file under nuclear
provisions

Whe Can File a Complaint?
Any employee who believes he or
she has been discriminated against in
retaliation for “blowing the whistle” on
a safety problem or environmental
violation, or for engaging in other
activity protected under the law.

What Is Iliegal
Discrimination?
Almost any adverse changa to the
whistieblower's terms and conditions
of employment is prohibited. This
includes a wide range of actions
from reprimands and downgraded
evaluations to termination and
blacklisting

o I.S'ilbl) 'Vews -

Where Should Complaints
Be Filed?

These laws are administered by
the U.S. Department of Labor (DOL)
Complaints must be in writing and
should be filed with the local Wage
and Hour Office of the DOL and/or
mailed to:

Office of the Administrator

Wage and Hour Division

Employment Standards Administration

U.S. Department of Labor

200 Constitution Avenue NW

Washington, DC 20210

What Are the Statutes

Of Limitations?

A complaint under six of the
environmental statutes must be filed
with the DOL in writing within 30
days of the time an employee learns
that he or she will be, or has been,
subjected to discrimination, harass-
ment or retaliation. However, a nuclear
industry empiloyee filing a complaint
under the Energy Reorganization Act
must file within 180 days.

Do Other Laws Protect

Whistleblowers?

Many states have enacted laws to
protect whistleblowers. Most of these
laws have a longer statute of limitations
and other benefits unavailable under
federal law. Stronger yet are the
whistleblower protections and remedies
contained in the qui tam provisions of
the federal False Claims Act. How-
ever, these only apply when a federal
government contract or subcontract
and federal funds are involved Wl

New DOL Regulations

continued from page 1

the ERA's requirements for posting
notices of the employee protection
provisions. Should an employer fail to
post the required notice, the deadline
for filing a compiaint with the Adminis-
trator within 180 days wouid become
“inoperative, unless the respondent is
able to establish that the employee
had actual notice of the provisions.”

However, the proposed tight
deadline for appealing decisions of
administrative law judges to the
Secretary of Labor would make it
more difficult to appeal.

The proposal states: “To be
effective, such a petition for review
must be received within ten business
days of the date of the clecision ...."
The National Whistleblower Center
opposes the ten-day restriction as
unreasonable Wl
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Blowing the Whistle:
developments in whistleblower protection.

Premier issue: Winter 1994, How to Protect Yourself & Win

©1994 by Na'ional Whistleblower Center ;
ISSN #1079-0233 and Dialogue Productions, 35 minutes :

A quarterly newsletter reporting decisions and

1 [ & ] The purpose of thi mgram is to help potential |
Whistleblower News s an essential resource for PUrpose o, < PF

= i whistleblowers or “ethical resisters” understand and ||
attorneys, activists, whistleblowers and any em- use the laws designed (o protect them, and to make |
ployee in the public or private sector, who may be in } what may be the most important decision of their lives. ||
the position of blow:ng the whistle on government -Daniel Elisberg

e |
or corporate wrongdoing Each issue reports and |

o he iatest iudicial admini g Legal expert and author Stephen Kohn joins five
interprets the iatest judicial, administrative an environmental and nuclear whistleblowers in industry

lcglblall\e dCCISI()nS, devel()pmeﬂls and trends in ’ and government who describe their own faSClnaUng
whistleblower laws and cases 'l experiences with exposing employer wrongdoing ;
Through moving personal stories and concise
explanation, viewers are given comprehensive, .

Special introductory accurate and up-to-date information about legal

P . protection, strategy and other considerations in any
annual SUbscnpt'on rate: employee’s decision to blow the whistle Narrated by

520 for individuals, The Pentagon Papers whistleblower, Daniel Ellsberg ‘
$35 for institutions & firms | $95 for institutions, $25 for individuals |

The Wh istleblowe r Unlike many would-be litigation manuals .. this book

takes an organized approach to everygaspect of this area
wgw . a of litigation ... Kohn cuts through the maze of federal
L l tl g at' o n H a n d boo k . administrative law and procedure
Anyone who has dealt with application of comprehen-

E nv i ro n me nta l s N U C lea r, sive federal statutes and corresponding agency regula-
Hea lth and Safety C laims tions will appreciate Kohn's collection

-Legal Publishing Preview

By Stephen M. Kohn
Lead Attorney & Chair, National Whistieblower Center The Whistleblower Litigation Handbook (clothbound)

Wiley & Sons, 1991, 500 pages ISBI: 0-471-56330-1  nSwers key questions, including

: * Who is protected by whistleblower laws?
Fully Updaled with Colehar 1994 Suppment * Which activities are legally protected”

The foremost manual on environmental whistieblowing, this * What are the statutes of limitations”

guide focuses on civil action through the Department of + Can the complainant get reinstatement” Damages”
* Who pays attorney fees and costs”

Labor to secure relief for private, public and cortract :
P P How are they calculated?

employees under the whistleblower protection provisions of
the seven major federal environmental and nuclear laws

. *
Clear and concise for both laypersons and professionals, s pec I al Offe r: $ 1 0 5

The Whistleblower Litigation Handbook gives researchers, )
attorneys, and students a step-by-step approach to this includes Fall 1994 SUpp'chnt

complex area of administrative and civil practice *$20 off the list price: $125

415 Florida Avenue NW, P.O. Box 26381, Washington, DC 20001-9996 « (202)667-2075 « Fax: (202)667-6124
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American Political
Prisoners:

Prosecutions Under the
Espionage and Sedition Acts

By Stephen M. Kohn
|} Lead Attorney & Chair, National Whistleblower Center

the United States & Professor Emeritus, Boston University
Praeger, 1994, ISBN: 0-275-94415-8, 240 pages

This just-published book is the first account of the
personal lives of the nearly 1,000 long-term political
prisoners arrested under various espionage and sedition
laws. The reasons were their “blowing the whistle” on
participation in World War 1, their trade union activities,
and/or their unpopular political or religious beliefs

Foreword by Howard Zinn, author of A People's History of

the reader will be confronted with enormous
crimes against the constitutional principle of free
speech in a country thai prides itself on its freedom
and declares itself a model for democracy all over the
world ... What Stephen Kohn has done is to document
what happened, with the kind of specific detail
that brings history alive in the most immediate way

:m the foreword by Howard Zinn

Based on the author’s exclusive access to the uncen-
sored prison files of many of these prisoners and
documents obtained under the Freedom of Information
Act, this valuable hardcover velume relates the activist
and prison experiences of some of America'’s most
famous and colorful labor, socialist and peace leaders

Hardback only,
$49.95

The Labor Lawyer’s
Guide to the Rights and
Responsibilities of
Employee Whistleblowers

By Stephen M. Kohn and Michael D. Kohn
Quorumn, 1988, ISBN. 0-89930-207-6, 216 pages.

The Kohns provide a complete review of the applicaole
federal laws and how they have been interpreted. They
analyze state court developments and describe the new tort
based upon a “public policy exception™ that explicitly
protects whistleblowers in the private sector

The authors explain the jurisprudential and constitutional
roots of whistleblower protection, then outline the remedies
available under state and federal law, including punitive and
compensatory damages in wrongful discharge actions

Contents include:

The Constitutional Development of Whistleblower Protection
Law, Federal Protection for Emplovee Whistleblowers, State
Protection for Employee Whistleblowers, Overview of a
Whistleblower Claim, Protected Whistleblower Activity
Federal Preemption and Preclusion, Table oy Cases, and
Appendices - Federal Whistleblower Protection Laws

Hardback only - Supply limited, $45

Jailed for Peace:

The History of American Draft
Law Violators, 1658-1985

By Stephen M. Kohn
Praeger, 1987, ISBN. 0-275-92776-8, 170 pages

Jailed for Peace is the first book ever to fully
document the history and political impact of antiwar
conscientious objectors

— The Workbook

While a minority in all U.S. wars, draft resisters have
helped alter American foreiga and military policy,
develop pacifist and humanistic 1deals, and shape the
modern peace movement. From colonial times to the
present, thousands of ordinary Americans have suffered
imprisonment, torture and even death rather than
participate in war. Concise, clearly written, and
painstakingly researched, the book tells their o
fascinating stories. But more importantly, 7
Kohn analyzes the evolution and
significance of their resistance in the
social and historical context of

their times and offers insights

and lessoris for our own

Now in Paperback,

Only $9.95




- @heAlla
THE ATLANTA

nia Zournal
CONSTITUTION

September 18, 1990

Georgia Power accused
of hiding Vogtle problems

Former manager says utility lied to NRC

By David Beasley
Staff wnter

A former high-rankirg man-
ager at Georgia Power Co.’s
Plant Vogtle has accused the util-
ity of concealing safety problems
from federal regulators and ly-
ing to them following a serious
accident at the nuclear plant last
March.

In sworn testimony to the
U.S. Nuclear Regulatory Com-
mission (NRC), Allen L. Mos-

baugh, who formerly held the
third-highest management posi-
tion at Vogtle, alleged the utility
lied about the reliability of a die-
sel generator that provided the
plant’s only backup after the
March power failure, said Mr.
Mosbaugh'’s attorney, Michael
Kohn of Washington.

In a petition filed last Tues-
day with the NRC, Mr. Mosbaugh
also contends a waste filter sys-

tem at the plant is inadequate
and could spew radioactive wa-
ter into a nearby creek.

Mr. Kohn said the allega-
tions, made verbally before the
filing, prompted the NRC to con-
duct a surprise inspection last
month of Vogtle, which is in
Burke County near Augusta.

NRC spokesman Ken Clark
confirmed that a team of 12 NRC
investigators performed an un-
announced safety inspection at
Vogtle last month following
“some allegations related to
safety” at the plant. He would not
reveal who made the allegations.

A report on the inspection
will be issued within the next
month, said Mr. Clark. The in-
vestigators did not uncover any
problems serious enough to
prompt the shutdown of the
plant, said the spokesman.

Please see VOGTLE, A9 >
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leged problems at Vogtle 1o the

~ review board

Outside view of Georgd power Co s Plant Voglie in
former lng" ranking
uon with the Nuclear Regula

Burke County ncar Augustd B
plant manager. 0 3 pel
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NRC, said Mr. Kohn
Among the most serious alle

gations is that Georgia Power
following a potentially danger:
ous loss of power al Vogtle last
March 20, gave NRC officials
false information about the reli
ability of a backup diesel genera-
tor. Although the generator
failed when the regular power
supply was knocked out by &
truck thut hit 2 pole, Georgia
pPower officials allegedly told
NRC officials that the genera-
tor's mechanical problems were
quickly corrected.

However, “the diesel genera-
tor had sctually continued 1o ex-

perience an excessive number of

trips and failures similar in na-
ture to the failure which led t0
the March 20, 1990, blackout,”
Mr Mosbaugh claims inthe NRC
petition

N A second backup generator
wis undergoing maintenance
and was not operable when the
blackout occurred

During the 3é-minute black-
out caused by the truck sccident,
the temperature of water used to
keep the nuclear fuel from melt-
ing heated from 90 degrees to
136 degrees, the NRC says.

Mr. Moshaugh alleges “the
diesel generator was 80 unreli-
able after the |sccident] that
Georgia Power Company was

nas accused the utmty of conceakng
rom reguiators Georgd Power says

the peution includes “folse slalements

Among the most
serious allegations
is that Georgia
power gave NRC
officials false
information about
the reliability of a
backip diesel
generator.

eventually forced to initiale
three different design changes 1o
remove or modify numerous un-
reliable components.”

The NRC petition, filed by
Mr Kohnon behalf of Mr Hobby
and Mr. Mosbaugh, asks the fed-
cral agency to hold hearings 10
investigate the allegations und
determine whether Georgiz
Power has the “character, com-
petence, fundamental trustwor:
thiness and commitment to safe-
ty to operate a nuclear facility.”

The two men also allege
Georgia Power failed 1o tell the
NRC sbout other technical prob-
lems and mishaps at the plant,
such as the cracking of & water
cooling line and the improper
testing of valves.




Tuesday. November 20, 1990

The South's Oldest Nehspaper -Est. 1785

~ €he Augusta Jhronicle

—

T—

Vogtle must rehire whistle-blower

By Mike Wynn
aud John Winters
Staff Writers
The U.S. Labor Department
has ordered Georgia Power Co. to
rehire s former senior manager at
Vogtle Electric Generating Plant
who was fired afler filing safety
complaints about the plant.
Georgia Power must restore
Allen L Mosbaugh to his former
positivn with comparable salary;
pay ull costs incurred by him. in-
cluding attorney fees; and give

him back pay dating to his Oct. 11
firing

Georgia Power spokesman Tal
Wright said the company will ap-
peal

Georgia Power fired Mr
Mosbaugh after it learned he was
secretly taping conversations with
plant officials. Mr. Mosbaugh said
he was fired because he reported
safety violations, and that he
taped conversations because he
feared harassment because of his
allegations.

“I'm glad that the U.S. Depart-
ment of Labor is on my side and
they see that Georgia Power has
been discriminatory and their ac-
tions could not stand up against
the Labor Department's inspec-
tion," said Mr. Mosbaugh on Mon-
day. "“To be fired for raising the
issues with the NRC is outrageous.
It speaks very poorly for the com-
pany."

He said he would have to dis-

Please see VOGTLE on SA
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cuss terms for his return (o work
with Georgia Power officials be-
fore agreeing to take his job back.

But Mr. Wright saigé, ““{lis con-
duct in taping employees of Geor-
g!a Power and the Nuclear Regu-
latory Commission cannot be tol-
eraled in an environment that re-
quires trust, and full and open
communication among employ-
ves.”

Mr. Moaosbaugh, who said he
made belween $80,000 and $85,000
annually, filed three complaints
with the Labor Department. He
lost the first two, which are under
appeal.

But Mr. Mosbaugh's attorney,
Michael Kohn of Washington,

DT 5aid new information glean-
ed from the tapes will overturn the
first two rulings.

The NRC, which oversees com-
mercial nuclear plants, has lis-
lened to the tapes. An administra-
tive judge refused a Georgia Pow-
er request to get copies of the
tapes.

In the latest complaint, the La-
bor Department agreed with Mr,
Mosbaugh's charges that he was
fired for bringing safety allega-
tions to the NRT,

The NRC is investigating sever-
al _allegations made hy Mr.
Mosbaugh, but hasn't found any-
thing yel lo warrant closing the
plant located near Waynesboro,
Ca.

Mr. Mosbaugh said company
cfMiclals lied to the NRC about the
number of times two backup die-
sel generators ‘had successfully
started. The NRC used that incor-
rect Information in allowing the
plant to restart a reactor.

Problems with getting the gen-

plant's first site area emergency
- the second most serious of four
nuclear classifications - on
March 20.

In two letters and a verbal
meeung, Georgia Power told the
NRC the generators started up
successfully every time.

GCeorgia Power officials said
the incident was a mistake and
was due lo using incorrect infor-
mation. The company has since
sent the NRC a letter correcting
the mistake

That letter showed one gener-
ator started successfully 29 out of
31 tries, while the other one had 21
out of 29 successful starts.

Mr. Mosbaugh also alleged that
Plant Vogtle officials knowingly
risked an unplanned nuclear reac-
tion at one of the plant’s reactors
by violaling regulations.

In October 1988, plant employ-
ees opened two valves when the
reactor was shut down. At the
time, NRC regulations required
those valves to be closed and
locked during shutdown,

Ken McCoy, vice president for
Plant Vogtle, said the valves were
opened intentionally for less than

five minutes at a time to add

chemicals to the reactor tank. He

said the action was allcwed under .

the company's'reading of the reg-
ulations, and there was no danger.
Ceorgia Power later got NRC
approval in February 1990 to open
the valves to add chemicals dur-
ing a reactor shutdown.
Mr. Mosbaugn alleged that

opening the valves could cause an
unplanned nuclear reaction by di-
luting the amount of boron in the
reattor. Boron prevents a nuclear
reaction.

Boiling of the reactor's cooling .

water within the core could start
unless corrective actions - add-

ing boron, dumping more water on-

the reaclor core - was taken.
Otherwise, the cooling water
would boil. allow melting of the re-
aclor core, and causing the re-
lease of large amounts of radioac-
Livity. '

The two complaints under ap-*

peal include Mr. Mosbaugh's
charge that he was improperly re-
moved from his position of acting
assistant general ‘manager of
plant support, and of the plant re-
view board.

But the Labor Department said
the reassignment was proper, and
thal he was only in an acting ca-
pacity.

"“These changes were tempo-
rary and had no effect on your pay
or employment,” the agency. said.

In the second complaint, Mr.
Masbaugh alleged he had been
downgraded on a evaluation and
his company car was taken.

The Lubor Department, howey-
er. said, *'Your performance eval-
uution was based on your supervi-
sur's assessment of your work and
Wus nol influenced by your pro-
levied activity. ™

The agency said that it was
cuti.pany policy for his car to be
When while he went through train-
ing

L o=

Tl Rrrmmorcft =w (

erators slarted resulied in the



yrmation until afer
Please see VOGTLE on §A

2 hearing before its board in Washingion

orrect data The NR(
1o discuss the site arez emergency

he ¢

Georgia Pewer officials sawd o would

didn | receive the inf

give the NRC 1t

how that it took

PREET ST TN

Those documents also §

Georgla Power more than four months te

rators, documents show

misled the NRC about the generatars re

hability

ments obtained by The Augusta Chronicle
support charges made by a former senior
Plant Vogtle manager that the company

st. 1785

~
-

4

tc commission spokes

1a Power geve it iIncorreci
man Ken Clark He said he could not com
and Geergla Power doce

NH(

Also

ment further because the incident 1s un

der investigation

w0
€
~
»
%
v
>
£
2
v
v
©
s
(v
~
v
-
-
-
3
[
)
<
<
E

why Georg
daia, sccerding

Lruck serviciog

ransformer Dacked inlo 3 tow
¢r. knocking oul 2 second Lrans
that power 0
| power plant
wavnesboro, Ga  One
emergency diesel gencralor was
dawn for maintenance. The oiher
backup gencruter fuiled 10

mm

Al Ciale
orme provided
P afl 1 " -
wihi of the {wo-y

nilsidy

starl
cdidiely

A site area emergency - (he
second-most serious of four nucle
ar aczident levels - was declared
because il took longer than 1S min-
ytes to gel a backup generalor
working Il was only ihe second
ume such a declaralion has been
issued in U S hislory

Ceorgia Power officials said
the problem wilh sturting the gen
erator was due L0 3 sensor thal
prevents it from cverhealing By
shulung it down when lempera
tures get too high Since Lhe Inci-
dent, the company has received
NRC approval Lo bypass the aulo-
matic salely device in an emer
gency

The incident promplec an in

vestigation by the NRC into safely
issucs and the buckup generators

That investigation conlinucs
and allegations
_Moshaugn, a former scnior plani

manager, are raising questions
about Georgia Power's handling of
the incident

Mr Mosbaugh
was demoted because he Lol

any officials they were giv

NRI rorrect
aia) incorrect

contern

C information
(he generators’ reliabihity
Wreia

Lwurgia Power recently tired

made by_Allen

Both the COAL
(Conlirmation of Action
Letter) and the LER
(Licensee Event
Response) contained
known false statements
intended to misiead the
NRC with false assurances
about the reliability of the
diesel generalor whose
tailure resulted in the site
area emergency.”

Michael Kohn,
atiorney

Since March 20, the 1A DG
(first backup gunerator) has been
started 18 times, and the 1B DG
(second backup generalor) has
been started 19 times,” Mr. Hairs-
ton wrote in his April 9 letler “No
failures or problems have W
curred during any of these
starls

Thal statement also was made
verbally to NRC officials n 3
meeting with Georgia Power exec
ytives on the same Jay

(n 3 May 14 letter summarizing

April 9 meeting, (he NRC
wrule 1o Mre. Hlinrstor

It 15 our opimion Lhal Lhis
meeting was beneficial Your pre
sentation at this meeling and (he
items specified in your April §
1990, lcller demonsiraled 2ppro-
priate correct aclions 1o justily
that the plant could safely return
to power operation

But accordini Lo 2 Sept 11

re

quest ceedings and 1Mpos
Lon of penalties’ letler to the
chairman of Lhe NRC, Mr_ Konhn

for p
i

civ

said

On May 10, Mr Mosbaugh, who
was chairman of the planl's lop
safely board, wrole a leller (o
then-general manager George
Bockhold tha! the incorrect siale-
menits must be corrected, Mr
Kohn's ietter sad

The next day. Mr. Mosbaugh
was laken ofT (he salety board, ac
cording to Mr Kohn's lelter

Both the COAL tConfirmation
of Action Letier) and the LER (Li-
censee Evenl Response) contained
known false stalements iniended
to mislead the NRC with false as
surances abou! the reliability of
the dicsel generator whose failure
resulted in the sile area emergen-
cy,” Mr. Kohn's leiler said “But

the diesel generator had aclu-
ally continued tn experience an
excessive number of trips, failures
and prublemis sinular in nature (0
the failure which led tc the March
20, 1990, station blackout.”

It was nol until Aug. 30 thal
Geurgia Puwer informed the NRC

that there were problems wilh
slarting up the generalors. ac
cording lo documunis

“The purpose ol this letter is (v
correct the figures relaled to the
number of DG (diesel generator)
starts reported in the April 9th et
ter.'" Mr Hairston wrole. “For
DGIA, there was a lolal of 31 stari
allempts and 29 of these atlempls
were considered successful aNer
the two failures associaled with
the March 20 evenl

‘For DCIB there was 3 tolal of
29 start altempts and 21 Of these
attempts cunsidercd
cessfv Hairston wrute

were
Mr

il

comment Geor
gia Power spokesman Tudd Ter
rell said 'because it 15 @ maller
under review by the NRC. 15 no
4pRyopriate for us to commeni ©

when ysked (0

Mr Mosbaugh's allorney =
that Mr. Mosbaugh told the plant’s
general manager 3 day aler the
April 9 letter was written that the
information in that letler was in
correct

In an April 19 Licensee Event
Report, Mr. Hairston again wrole
1o the NRC

“Afler the 3-20-90 event, the
control systems of both engines
have been subjected o 3 compre
hensive lest program Subsequent
to this lest program, DGIA and
ol tae tuken criticyl vatil the re- DGI0 have been started l“ least
il adnurstrater 18 satished I8 lul'ncn each and no (:é u;es or
thisl appropriate corrective 3r.on problems have ogsurr uring
las been \aken and i pient €3N any of these staris " B
safely return to 2perstion = But Mr. Kohn 33l x A h

One of the NKC's concerns was sponse letler thal Mr. Mosbaug
fur Georgia Power o demonsirale informed Mr. Hairsion d:mr“x ‘;
thut the backup generalors would lelephone conversalion on Ap :m
work. - before Mr. Hairsion umh;

On April 9, Mr. Hairston re letter - that the generalors ha

i Lari-up lests.
quested approval - in 3 jeller (uled‘s Koh%

Mr also sald “Mr
known as 3 Confirmation of Action -
Lottar - from the NRC lo restart Mosbaugh Lold the piant's general

i manager on April 30 that informa-
\.nu | "n::lu:ppmval way given 8 tion sont 0 U{t NRC sbout the
v o ' generalors was incorrect

Mosbaugh because he siaried
wecretly Laping conversalions wilh
Jher employees after he brought
(he discrepancies Lo the company

\ir Mosbaugh now is referring
Jll yuestions to his atlorney, M-
chee) Kohn of Washinglon, DC
\lr Kohn was out of town and
could not be reached for comment
o Monday

\ March 23 lciter (rom the

C e W G Harston, senior vice
o esident uf nuclear yperations for

wile Puwer siid. "Umit 1 will

it ¢! this Lime
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Vogtle official
concedes wrong
information given

By John Winters
StalY Writer

A senior Georgia Power official acknowledged
Friday that the ulility originally gave the Nuclear
Regulatory Commission incorrect information about
the reliability of emergency generaiors al Voglie

Nuclear Power Plant.

But Ken McCoy, vice president of Plant Vogtle,
sald ithe company wasn'l {rying to misiead Lhe com-
mission, blaming miscommunication for the foul-up.

The commission, which oversees commercial nu-
ciear plants, used thal incorrect informalion in ils
decision to aliow Georgia Power io restart one of
Plant Veglle's reactors aboul -three weeks alter a

sile area emergency Maich 20.

The incorrect information concerncd e number
of times {wo backup diesel generalors had success-
fuily started. The commission is conlinuiig ah inves-
tigation into why Georgia Power gav. ! incorrect

data.
“Inere have been implications thal «.

ere try-
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Vogtle: Board given wrong data

Conlinued frem 1A

ing lo mislead the NRC," Mr
McCoy said ““That is nol true. The
NRC had people there while we
were running lhe tesls on the die-
sels

“In retrospect, the data was in
error thal we submitted,” he add-
ed “"DBut we had no inlent lo mis-
lead them "

On three separale occasions -
a meeling between the utility and
the commission ¢n April 9, and let-
ters lo the commission on April 9
and April 19 - Georgia Power of-
ficials said one of the generalors
had started 18 oul of 18 attempts,
while the second generator had
slarted 19 oul of 19 atltempls

Actually, one generator statted
successfully in 29 out of 3! (ries,
while the other one had 21 success-
ful siarts oul of 29 altempls. The
company tried to correct the dis-
crepancies in May, but the situa-
tion was not officially cleared up
until an Aug. 30 lelter lo the com-
mission

Problems in gelling the gener-
ators starled led to the March 20
sile area emergency - lthe sec
ond-most serious of four nuclear
incidenti levels. It was only the
second lime in the nation's history
such a declaration has been made

On March 20, a truck servicing
a ransformer backed inlo a low-

er, knocking oul & second trans-
formear thal provided guwer lo

Vogtie officiai
Kei McCoy:
No intent

to misiead
Nuclear
Regulatory
Commission.

Unit 1 of the two-unit power plant
near Waynesboro, Ga. One emer-
gency diesel generator was down
for maintenance. The other gener-
ator failed lo start immediately
that day

The sile area emergency was
declared because it look longer
than 15 minutes te gel the backup
generator working

Georgia Power officials sad
the problem with starting the gen-
eralor was due to a sensor lhat
prevenis the generalor from over-
heating by shulting it down when
temperalures get oo high Since
the incident, the company has gol-
ten approval from the commission
o bypass the automatic safety de-
vice in an emergency

The March incident prompted
an investigalion by the commis-
sion inlo safely issues and the
backup generaiors

Mr McCoy said that in the
April 9 briefing and ielter lo com-
mission officials, plant managers

did not use ali available inlorma-

in determining successful
generaior slaris.

During the briefing, plant offi-
cials used dala from the opera-
tors' log. Operators consider a test
“successful” if the diesel gener-
ator starts up and runs, he said.
Based on thal, all the allempis
were successful for both gener-
alors.

Bul an engineers’ log showed
that some of the start-up lesls
were not “'successful’” because the
generatur wouid later shut itself
down due lo various sensor alarms
- such as too high a temperature
or vibrations.

“Thal's my understanding of
the basis of the confusion,” Mr
McCoy said. “Our first report was
based on the operations log."

About April 30, Georgia Power
learned of the failed tesls and that
the “stalement was erroneous,”
Mr. McCoy said. "We immediate-
ly moved o correct the situalion
We verbally nolified the NRC resi-
denl inspector and talked with the
regional officials.”

A revised lelter was senl on
May 9 that gave the correct infor-
ation, but that letter also had
adltional information about lest
results beyond the original time-
frame mentioned in the Apnil 9
and 19 letters.

The commission then instruct-
ed Georgia Power lo send anolher
letter outlining the number of suc-
cessful starts belween March 20

and April 8, Mr. McCoy said. Thai
leiter was seni Aug 2
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Nuclear plant whistleblower

By Ben Smith i

SUNDAY, NOVENMBER 25, 1990

NRC weighs engineer’s claims

Campge © 199G By Sowres e o Toe Anmas Cormnson
Staff writar

had

in taking on the
manager,

dren
state's most powerful utility, Mr.

Indeed,

Mosbaugh, formerly Vogtle's

younger chil
third-ranking

Vogtie
snswered

“You've zo! to tell the truth.”
.
LA

_ * tagon noticed s father was
v meey leaving for work in the

Georgia Power Co 's alleped mis-
mornings

complaints to the NRC about the
management of Plant

Mr Moshaugh sawa

He was not prepared for the
probing question that came from
would have still had your job ™

Jason had seen the newspa-
per stories about his father’s

dy, why did you do that”? You
didn"t have to tell on them V- o

his 11-year-old son, Jason: “Dad-

ar Regula-

1
tory Commission (NRC) things

When Allen L. Mosbaugh de-
cided to t
weren't right at Georgia Power's
Plant Vogtle, he thought about
ridiculed by his co-workers. He

was prepared for both.

losing his job and possibly being

» Conunued from Al

risked his paycheck, alienated
friends and co-workers, and
might have irreparably damaged
ks career in the nuclear power
fleid

But to Mr. Mosbaugh, the al-
ternative was worse

He became a whistleblower.
A staunch supporter of nuclear
power, Mr. Mosbaugh now is an
unlikely — and unwilling — hero
for anti-nuclear activists; and, in
one Sunday school class, an ex-
ample of a bibiical David chal-
lenging a Goliath

Mr. Mosbaugh won a rare vic-
tory nine days ago when a US
Department of Labor investiga-
tion concluded the power compa-
ny illegally fired him last month,
even though investigators had
sided with the utility on two pre-
vious complaints. The company,
which has been ordered to rehire
Mr Mosbaugh and pay his lost
wages and legal costs, has filed
an administrative appeal.

“Under federal law, if you
know that the plant's done some-
¢hing wrong, you actually have a
moral and a legal obligation to
expose that," Mr. Mosbaugh said
¢uring an interview at his Co-
jumbia County home. “Because
sf you don't, you become a party
tonn"

But to Georgia Power offi-
cials and some Vogtle managers,
Mr Mosbaugh is a loose cannon,
& Don Quixote searching out cor-
ruprion where it does not exist
and a threat to co-workers whose
conversations he recorded for
six months. Company officials
suid they fired him because his
co-workers could never trust
mim, knowing they might be
taped

The NRC is reviewing Mr.

Kenneth
McCoy

The plant wice
president ge-
nies an em-
ployee's allega-
tions of im-
propneties.

Statf

Mosbaugh's tapes, and he is con-
fident they contain evidence of
Vogtle violations.

Mr. Mosbaugh, a Vogtle em-
ployee since 1984, has alleged
that Georgia Power — among
other things — lied to the NRC
about the reliability of a backup
diesel generator that failed in
March after a fuel truck hit a
utility pole and knocked out the
plant's regular power supply.

The power loss caused the
water that cools the nuclear fuel
10 overheat, which could have led
to a serious nuclear accident had
power not been restored

Georgia Power officlals have
denied Mr. Mosbaugh's allega-
tions, although they conceded he
may habe raised some valid, but
minor, procedurai concerns.

“No human endeavor is ever
perfect,” said C. Kenneth Mc-
Coy, Plant Vogtle's vice presi-
dent. “If any of us thought that
you have to be infallible to run a
nuclear power plant, we wouldn't
doit.”

“That's why we have so many
safety nets and checks and bal-
ances — safety net after safety
net, check after check,” he said
during a recent interview at the
plant, in which he was accompa-
nied by Gordon Van Mol, a Geor-
gia Power spokesman from At-
lanta, and an attorney, Jesse
Schaudies Jr. ;

But Mr. Mosbaugh, who was
interviewed several hours earli-
er in his suburban Augusta
home, said the nuclear power in-
dustry must abide by far higher
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her accident Hke
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asked, adding that she
firmly with her husband

ne three days belae
jgh's first Labor Ce-
mplaint — in whith

ed that he had been un-

tairly demoted - a large—==tlie
ment propos<d by his ¢ neys
was rejected by Georgia rower,
Mr. McCoy said. Neither Mr
Mosbaugh nor Georgia Power of-
ficials would divulge the amount
of the proposed settlement

Mr. McCoy, while acknowl
edging Mr Mosbaugh's right 10
com to federal regulators
said his concerns about piant op
s could have been ad-
dressed in-house. Mr. Mosbaugh
contends he had followed that
route and was stymied every step
of the way

Mr Mosbaugh, a 16-year vet
eran of the nuclear power indus
try who helped start several nu-
clear plants, said he noticed a
slackening in the enforcement of
regulations at Vogtie more than
two years ago during a manage-
ment change Then, GCeorgia
Power was attempung to shift
the control of its nuclear plants
to a Birmingham-based subsid-
jary, SONOPCO

Mr Mosbaugh said the prob-
lem worsened until he discov-
ered last fall that in 1988, top
Vogtle officials willfully violated
an NRC regulation during a reac-
tor shutdown. Georgia Power of-
ficials say 1t was merely a dis
agreement over the interpreta
tion of the regulation
If you cut corners on
ations). you can do things a lot
Mosbaugh said
And there continued to be oper
ator mistaxes and

really came down on anybody '

f o
{yo

(regu

After a month of soul-search
ing, Mr Mosbaugh said, he re
ported the alleged violation to
the NRC. He followed with fur-
ther complaints and began car
rying a micro-cassette tape re
corder in his pocket

Mr. Mosbaugh claims he was
harassed when some colleagues
and supenors began to suspect
him of being a whistleblower
This year, Mr. Mosbaugh, who
earned an $80,000 salary, said he
was demoted and given make-
work assignments. He said he
also was removed from the
plant's safety review board and
denied special training for a
higher position

1owers of Georga Powe’ s Pan
vogue Nea’ Lugusia whch o
accused of unsaie DRACCES

Mr McCoy said the co
never discriminated againg
Mosbaugh, but noted that
ations of his performance
cated he had difficulty
along with his peers. Alm
said, when Mr Mosbaugh
transferred [rom his tem|
role as the plant's No Im
his former position had

liminated during @ COmpasy
organizaton

Georgia Power has
never considered Mr M
s candidate fo

tion because he had re

a ser

told his colleagues of his$i
1 "\‘J"?. ~f"',_.'es“.
pla retirement
*McCoy said the company ¥
luctant 1o invest thousss®
dollars to train Mr M
for a higher position if he
long-term plans o remais

Several current and
Vogtle employees had m¥
actinns to Mr Mosbaugh?
dicament Nearly all re
divulge their names for
retribution, but all said 9%
Mosbaugh was a highl
gent and competent emp

et
210U

s for early
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NRC considers
revoking licenses
of Vogtle workers

By Ben Smith Ill
Staff writer

The Nuclear Regulatory
Commission (NRC) may seek to
have the licenses of three Plant
Vogtle employees revoked fol-
lowing an investigation of allega-
tions of safety problems at the
Burke County plant.

Michae!l Kohn, attorney for
Allen L. Mosbaugh, a former
plant manager who made the al-
legations, said Thursday the
NRC recently sent letters to the
Georgia Power Co., asking the
utility “t0 explain why their li-
censes should not be revoked.”

NRC and Georgia Power offi-
cials confirmed the existence of
the letters but declined to dis-
cuss specific details contained in
them.

“We have sent letters involv-
ing some potential enforcement
matters. That is all we have to
say until the action 1$ complete,”
said NRC spokesman Frank In-
gram, contacted late Thursday.

A fina' fecision will be made
after a meeting between the NRC
a.d Georgia Power, officials
said.

“We've received the letters.
The NRC continues 0 investi-
gate certain events that occurred
in 1988," said Georgia Power
spokesman Tal Wright. “We are
continuing to cooperate and pro-
vide eany information they

request.”

The NRC has investigated up
to 25 potential safety violations
at Plant Vogtle alleged by Mr.
Mosbaugh. The most serious of
the allegations is that plant offi-
cials lied to the NRC about the
reliability of a backup diesel gen-
erator that failed after a poten-
tially disastrous accident in
March 1990.

Mr. Kohn said the recent
NRC letters to Georgia Power

The most serious
of the allegations
against Plant
Vogtle is that plant
officials lied to the
NRC about the
reliability of a
backup diesel
generator that
failed after a
potentially
disastrous accident
in March 1990.

address only part of the investi-
gation — that plant operators i1
October 1988 risked a‘nuclear
reaction by opening two valves to
add water to the reactor system
during a shutdown.

Mr. Mosbaugh has said the
NRC requires the valves be kept
closed during shutdowns. Fjy
adding water, the operators i
luted the concentration of boron,
thus risking an unsafe reaction.

Georgia Power has main-
tained it was not an intentional
violation but a different interpre-
tation of regulations. A follow-up
investigation determined that
the practice posed no danger,
company officials have said.

Mr. Mosbaugh, who was fired
from the plant in October, re-
fused to comment Thursday.
Last November, a U.S. Depart-
ment of Labor investigation con-
cluded that he was illegally fired,
but Georgia Power filed an ad-
ministrative appeal.




July 10, 1991

Utility exec accused
of lying under oath

By Jobn Winters to issue a “‘show cause'' order as
Stafl Wriler to why it should not suspend Geor-
A senior Gecrgia Power Co ex-  gla Power's license to operate
ecutive made fi lse statements un- Plant Vogtle.
der oath to the Nuclear Regulato- Mr. Mosbaugh, who was fired
ry Commission 'mvesugaling al- from the plant last year after se-
leged safety violations at lant cretly taping conversations with
Vogtle, accordirg 10 documents other employees, has made sever-
filed Monday w.th the commis- al allegations to the commission
sion about safety problems at the site.
{n the amendment to an earlier Last year, his allegations that
petition,  attorneys for Allen Georgia Power had given the com-
Mosbaugh, a former senior man- mission  incorrect information
€ % two-reactor-unit plant, were admitted by the company
accused senior officials of making and prompted the current investi-
false statements “ir tended to cov- gation.
er up intentional vwrongdoing on Georgia Power, which operates
the part of Georgia I'ower Co. and the plant outside Waynesboro,
to otherwise obstruct the NRC's Ga., has denied Mr. Mosbaugh's

P YTl T aTas

ongoing investigation ” latest allegations, as it has all oth-
Because  of that, Mr. ercharges.

Mosbaugh's _atlomey, Michael

Kohn, das asked the commission Please see VOGTLE on 5A

L
Contipued (rom 1A the incorrect information in its de-
cision Lo let Georgia Power resiat

Mr. Mosbaugh's complaints Unit | after the incident.
came aler a March 20, 1950, Incr Georgia Power officials later

servicing 8 transformer backed malion Wi given o the commus-
\nto & tower, knocking out a sec- sloa, but blamed the problem on 3
ond iransformer that provided miscommunication and said there
power to Unit 1 One emergency Was mo intentlon to mislead
diesel generator was down for The petition fled Maonday s an
maintenance. The other generalor amendment 0 the

failed to start immediately that 11, 1950, petition.

day Earlier this year, the commus-

In a Sept 11, 1990, petition, Mr sion
Mosbaugh accused the utility of z‘ additional information

lying about subuqmﬂtmh“- I
reliability of those Mosbaugh's eriginal petition.
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dent at the plant in which a truck acknowledged that Incorrect infor- ing

‘

mitted tapes (o the commisss
that showed Mr. Hairsion was
volved in the conversation s
that questions were raised abod
the reliability of the generan
during that conversalion

“The truth is that Mr Harss
did participate in the Apri B
1990 conference call and he &
have firsthand knowledge of L
fact that the information
the start data of the diesel §%,
erators was false and inacoursit.
the petition said. .

Mr. Kohn, Mr. Mosbaugh’s ®




By David Beasley
STAFF WRITER

The U.S. Justice Department
is conducting a2 criminal investi-
gation into allegations that Geor-
gia Power Co. officials lied 10 the
Nuclear Regulatory Commission
(NRC) about the safety of Plant
Vogtle near Augusia.

The investigation was con-
firmed for the first time by the
NRC in documents filed recently
in the case of Allen L. Mg_s_lggggt),
a former higﬁ-nnﬁmg manager
atthe nuclear plant, involved ina
lengthy whistleblower action
against the utility.

. In the document,
clines to comment on Mr. Mos-
baugh's aliegations because
“these allegations are being pur-
sued by the Department of Jus-
tice for possible criminal prose-
cution.”

Michael Kohn attorney for

NRC de-

________.’—-———-—‘—J

Mr. Mosbaugh who specializes in
whistleblower cases, said a fed-
eral grand jury has been con-
vened in Atlanta to consider the
case.

Joe Whitley, U.S. Aunorney
for the Northern District of
Georgia, declined to confirm or
deny the existence of a grand
jury investigation as did a
spokesman for Georgia Power.

Most serious charge: They ited

The most sertous of Mr. Mos-
baugh's charges is that Georgia
power officials lied to the NRC
about the reliability of a crucial
backup generator following 2
March 1990 accident at the plant

The generator failed after the
regular power supply Wwas
knocked out by 3 truck that hit a
pole, causing 2 36-minute
blackout

A second backup generator
was undergoing maintenance at
the time of the accident and was
not operable '

_ During the blackout, the tan

perature of water used to keep
the nuclear fuel from ‘melling
heated from 90 degrees to 136
degrees, the NRC says.

Georgia Power officials alleg-
edly told NRC officials that the
generator’s mechanical prob
lems were quickly corrected

But, according to Mr. Mos-
baugh, the generator continued
to be mechanicaily unreliable”
and several components eventu-
ally had to be replaced.

Mr. Mosbaugh, formerly the
third highest ranking manager al
Vogtle, claims in a complaint
filed with the US. Department of
Labor under a law designed 10
protect whistleblowers that he
was demoted after complaining

THURSDAY,

about
plant

He later was fired after Geor-
gia Power learned that he had se-
cretly tape-recordcd conversa-
tions with fellow plant em-
pleyecs

Those 1apes were {ater turned
over 1o the NRC According 10
Mr. Kohn, the tapes are the
“linchpin" of the criminal inves-
nigation

Georgia Power spokesman
Tal Wright declined 10 comment
on the criminal investigation

safety problems at the

Nut in a statement, the utility
denied ever attempling to mis-
lead NRC

And they point out that a La-
bor Department administrative
law judge ruled that Mr. Mos-
baugh was jawfully fired.

That decision is under review
by the office of the US. Laber
Secretary

in a separate action, Mr. Mos-
baugh has filed a petition with
NRC seeking 10 block transfer of
the Vogtle license from Georg:a
Power to 3 utility subsidiary,
Southern Nuclear Operating
Company, because of the alleged
safety violations

in documents filed during
that proceeding, NRC acknowl-
edges for the first time the exis-
tence of a criminal investigation

Alleged hie about

is focus of crimin

An allegation that Georgia Pow

about the reliability of 2 crucial backup generator followin,

March 1990 accident at

Plant Vogtle is u

or officials hed to the NI

nder investigatiol
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NRC board agrees

to hear

whistle-blower’s petition

—————————— .

By Jchn Winters
Stati Writer

WASIHINGTON — An admbnis-
trative board has agreed to hear a
pelilion alleging 2 subsidiary of
‘The Southern Co_ lacks the “char-
acler, compeience and integrity”
to operate Plant Voglle

in a Feb. 18 ruling, the Nuclezr
Regulatory Commission’s Alomic
Safety and Licensing Doard grant-
ed a petition from former Georgia
Power Co. official Alien Mosbaugh
to hear his allegations

tic alleges company uificials
lied aboul the reliability of emer-
gency equipment - pamely diesel
generators - al Plant Vogtle after
2 March 1990 sile area emergency
in an efforl to gel permission o
restart a nuclear reactor

The ruling came in the midst of

a request from Georgia Powes Co
(o lransfer the operating heense of
Plant Vogtle to Southern Nuclear
Operating Co. Doth are subsidiar-
ies of The Southern Co . and the
(ransfer would be a change main-
ly in name only

Mr. Mosbaugh petitioned to in-
tervene in the request for (he
change, arguing thal because
company officials licd lo the NRC,
which oversces commercial nucle-
ar piants, the request should be
denied

“We find that there is adequaie
basis for Mr  Mosbaugh's conten-
tion thal at least one senior officer
of Southern Nuclear is lacking io
character and compelence and
that Southern Nuclear lacks the
integrity required of a licensee for
the operation of a nuclear power
plant,' the order said

“1f tus conlenlion weie Sus

tammed, we mmght direct that the l-
cense amendiment be denied or
conditioned on changes the
structure and personnel of South
ern Nuclear "t concluded

The ruling 1s stmilar to that of
a grand yury lndmg sulficient evi-
dence to take a casc lo trial. No
declsion is expected for several
months

Geotgia "ower spokesman Tal
Wright sand, ~"We are disappointed
wm the board's decision and will
appeal 1t 1ts important to nole
that the hoatd recognizes that My,
Mosbaugh's allegations havr nos
been proven =

The US Justice Depa unent
currently 18 comducting 2 criming!
investigation nlo  sovae of Mr
Mosbaugh's allegations

Ilis atlorney, Michael Kohn
sanl he behicves that investigation
will be completed within six

R T YR

Rl

Ulimately, it is the lape
recordings that enabled
Allen Mosbaugh to protect
hwnseil lrom accusations
leveled against him by
Georgia Power that he was
responsible for the
submission ol lalse
information o the NRC.
Michael Kohn,
Mosbaugh's attorney

”

months

Mr. Mosbaugh was fired from
Georgia Power after il was
learncd he was secrelly laping
conversations with employees af-
ter the March 1990 incident.

“Ultimately, it Is_the tape re-
cordings that enabled Allen
Mosbaugh to protect himseif from
accusations leveled against him
by Georgia Power thal he was re-
sponsible for the submission of
false information to the NRC"
Mr Kehn sald.
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Whistleblower to air
Plant Vogtle complaints

ASSOCIATED PRESS

Washington — A federal li-
censing board has agreed to hear
the case of &8 whistleblower who
claims he can prove that the
management of Georgia Power
Co.'s Plant Vogtle lacks the com-
petence and integnty to operate
a nuclear plant

The decision by the Nuclear
Regulatory Commission's Atom-
ic Licensing and Safety Board
stems from allegations by Allen
L. Mosbaugh that Georgia Power

managers lied to the NRC after a

1990 accident at the two-reactor
plant near Waynesboro.

The allegations by Mr. Mos-
baugh, 2 former senior manager
at Plant Vogtle who was fired in
September 1990, also are the
subject of & federal criminal in-
vestigation, according to NRC
documents.

Michael Kohn, Mr. Mos-

baugh's attorney, said Wednes-

day the licensing board’s deci-
sion to hear the evidence ulti-
mately could affect the operation
of two other nuclear plants in the
Southern Co. system, Plant
Hatch near Baxley and Farley
Nuclear Plant near Dothan, Ala

If the board accepts Mr. Mos-
baugh's arguments in this case,
Mr Kohn said, “Georgia Power
and Alabama Power are going o
have to show the NRC they have
replaced the management of
their nuclear facilities with qual-
ified, competent people of high
integrity before they will be al-
lowed to continue operating their
plants.”

Georgia Power spokesman
Tal Wright said the company was
disappointed in the board's deci-
sion and will appeal it to the
NRC.

“It is important to note that
the board recognizes that Mr.
Mosbaugh's allegations have not
been proven,” Mr. Wright said.
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Farley could be affected by
Case involving Georgia plant
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