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QCRE REPLY TO APPLICANTS’ RESPONSE -

7o OCRE MOTION TO REWORD ISSUE M8

—

This brief is in response t0 the new information and
arguments containee in APplicants’ response (filed February &,
1985) to OCRE's January 22, 1985 Motion to Reword Issue W8,

Applicants cicim that the implementarion Provisaions of the
Commission’s new degraded core hydrogen conkrol ruie preclude
the consideration of any hydrogen control matters other than the
preliminary analysis requared an 18 CFR 50,44(c) (3) (vii) (B).,
Appiicants state that the rule *places sagnificant discretion
With the staff to determine what constitutes o satisfaceory
greliminary analysis,' APPlicants further claim that the
preliminary analysis Only extends to paragraph (¢) (3) (av)(A),
and that the Commission ‘intended to exclude' the requirements
of paragraphs (¢) (3)(iv)(B), (v), and (vi), APPlLicants’
Response at &-7,

Like Procrustes, APPlicants have stretched the rule to fit
cheir Own ‘interpretative bed, The new rule is not o model of
clarity on this POint; however, & careful reading will yield a

conclusion Just the opposite Of Applicants’, paragraph



ra

(€¢)(3)(vii) (B) requires QL applicants t0 comply with pParagraprh
{€){3) (iv) (A) before evceeding 5% power, The latter paragrarh
requires a hydrogen control system, Justified by & suitable
program of experiment and'analysis. capable of handling the
amount of hydrogen generated frcm a 75% metal-water reaction
Wwithout l0ss Of containment structural integraty,

paragraph (vi) (B) delineates further requirements for the
snalysis OF the hydrogen control system, whaCh it is t0 support,
Basically, this section reiterates the requairements of
paragraphs (iv) and (v), i.e,, that & 75% metal water reaccion
be postulated, that containment integrity be maintained, and
that equipment survivability be demonstrated, Paragraph
(vii)(B) states that a complete final analysis 18 NOt necessary
for a staff determination that the plant can operate safely at
full power provided that & satisfactory preliminary analysis is
completed before full power operation,

I¢ is clear that the *analysis® mentioned in paragraph
(iVv) (A) i% the same as the "analysis' of paragroph (vi) Aand the
"complete fFinal analysis® of paragraph (vii)(B), It is not
clear exactly what the prelininary analysis MmUusec encompass, but
it 15 l0gical 0 assume that it is an ancomplete version of the
fFinal anqusxs, covering the same subjects, but not necessarily
t0 the same degree, E,9.. perhaps final experimental results
might not be needed for eho.prolxm;nary analysis, but some
Justification should be given for believang that the experiments

will confirm the analytical <conclusions,



There is no evidence that the F elimanary analysis is t0 be

l1imited to paragraph (iv) (A) and excludes the requirements Of
paragraphs (iv) (B), (v), and (vi), as Applicants claim, Rather,
it is clear that the analysis of paragraph (iv) (A) is coupled &0
thosS® in Paragraphs (iv) (B) and (v) and that these together are
the same as th t in paragraph (vi), ageplicants’ assertion that
*hey need not comply in any Fashion to the requarements of
paragraphs (iv)(B), (v), and (vi) is clearly false,

APPlicants correctly state that the rule places grear
diZcretion with the staff to0 determine what 18 an adequate
preliminary analysis, HOwever, in a contested proceeding, the
staff is not the etrier OF fact; the Licensing Board is, The
staff’s Views are no more binding on the Board than are those of
any other party, as the staff is Just another party, yermont

vankee Nuclear Power Corp, (Vermont Yanke?2 Nuclear Power

Geation), ALAB-138, & AEC 5208, 332 (1973): Qonsolidated Edison

{Indian Point Nuclear (Generating getation, Units 2 & 3), ALAB-

@4, 3 NRC 1, & (1976); Southern California Edison {(San Qnofre

Nuclear Generating Station, 2 & 3), ALAB-268, 1 NRC 383, 389
(1975).

NO acceptance criteria or other regulatory guidance has yet
peen developed by the staff, and even if it were available, it

would not be binding on the Board, poreter Coun.y Chapter of the

lsgak Walton leagye of gmerica v, AEC: 633 F2d 1811 (1974) (and

many Appeal Board decisions, ALAB-22%. =217, -Z2l6, -188, -179,

and -444). Thus, the adequacy of Applicants preliminary
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FOr &4 S0UNd deCci1sSiONn before the Perry facility operates,
18 CFR 50.44(c) (3)(vii) (D) liskts the factors the Staff (and
in @ contested proceeding, the Board, in accaordance with ALAb-
g B89) must take into account when setting the final schedule for
compliance with the hydrogen conerol rule, These factors
include the status of efforts to comply with the rule, the
impAacts Of the schedule on other safety modifications, and the
commission’s objective that compliance be achieved without undue
delay, given that APPlicants have been faced wWith this issue
fFor 3 years, and that they are part of the Hydirogen Contreol
Jwners Group, which is SPONsSOring research on a generic basis
for the purpose of supporting Mark III
l1icensing, ikt is not unreasonable to expect ApPPlicants t0 submit
& substantially complete analysis for the Board’'s consideration
at the hearing, Such O schedule is consistent with the
Commission’s goal of prompe com~ iance,
To follow Applicants’ suggestion would be to defer this
issue k0 the Staff for post-hearing resoclution, Such action is
axpressly pronibited by NRC precedent, The COmMmission has
stated:
A% a general proprsition, issues should be dealt with in the
nearings ond not left over for later (and possibly more
informal) resolution, , , the mechanism OFf post-hearing
resolutiOn MuUst not be employed 0 obviate the basic fFindings
prerequisite t0 an operating license -~ including 4 reasonable
GEEUTANCE that the fFacility can be operated without endangering
the healen and safety of the public, 19 CFR 58.57. In shore,
the *post-hearing* approach whould bz employed sparingly and
only in clear cases, In doubtful cases, the matter should be

resolved in an adversary framework prior to issuance of
licenses, renpening hearings if necessary,



gensclidated Edison (Indian Point, Unit 2), CLI-74-23, 7 AEC

951-52 (1974), citing Wisconsin Electric Power (0. (Point Beach

Unit 2), CLI-73-4, & REC 6 (1973)., GSee also Cleveland Electric

fliluminating Co, (Perry 1 &2), ALAB-298, Z NRC 730, 736=7 (1975)

(Qa board cannot delegate 1i1ts obligations to the staff , , , the
Loard’'s duties cannot be fulfilled by the staff, however

conscientious its work may be); Hashington Pubiic Power Supply

yseem (Hanford Unit 2), ALAB~-113, & AEC 251, 2352 (1973) (1t was
incumbent upon the licensing board to determine for itself at
least whether statutory prerequisites for the issuance of the
permit had been fulfilled; that determination could not rightly

be

1eft to the staff); Public §!PV1CQ o, of Indiana (Marble Hill),

ALAB-441, 7 NRC 313, 318 (1978); Commonwealkh Edison (Byron

Station Units 1 and 2), LBP-84-2, 19 NRC 36, 210-12 (1984).
RemOving this issue (Oor any facet thereof) from the hearing
would also violate Section 189 of the Atomic Energy AcCt by
removing an issue material o the licensing decision, This
situation is entirely analogous to %hat in nion °F ncern

ceientists v, NRC, Case No, 82-20853 (DC C‘r. May 24, 1984).

cerse, Qonsou cealdiS.icans Which vacated the Commission rule
providing that a licensing board need not consider the results
of emergency planning excercises pefore authorizing a full power
operacting l1icense, The court held that the NRC may not deny a

p2aring on an issue material to issuance of an operating

license,






must be recalled that the information provided wWas responsive to

applacants’ interrogatory seeking information on the use of
ijgniters as a hydrogen control system (including containment

integrity
and 2quipment survivability)., natters Applicants nNow claim to be
peyona the icope of [ssue KB,

Wmale some gelectivity was excercised in preparing the
responses, this is necessary, as answers t0 interrugatories are
td be complete an rmemselves and not merely broad gratements
that the information sought ie to be found in a mass of
documents, ggﬂﬂggnglgn_gggggg (Byron Starion, units 1 and 2),
ALAB-678, 15 NRC 1400 (1982), In any event, OCRE’'Ss analysis iS
no more selective than APPlicants’ analyeis will be,

applicants fi.ally complain that some o;—:;;';:;I;:oncxos
raised by OCRE in its updated interrogatory response, appear to
challenge tne new rule, as the rule does not resuire automarad
acktuation Or a backup power Supply for mydrogen control systems,

applicants’ response at 8, fn, 106. The Commission simply chose
Aot &0 reauire these feotures On a generic pasis for all Mark
11is ond ice condensers., NoOthing prevents any licensee from
adding these features voluntoarily, NOthing prevents a licensing
poard from ordering these modifications tO pe made, if the

record in any particular case indicates that they are necessary.
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