October 26, 1984

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of

TEXAS UTILITIES GENERATING Docket Nos. 50-445-2
COMPANY, et al. and 50-446-2

(Comanche Peak Steam Electric
Station, Units 1 and 2)

CASE BRIEF IN OPPOSITION TO APPLICANT REQUEST
FOR_NON-DISCLOSURE OF RELEVANT LIPINSKY DOCUMENTS

In a letter to the Licensing Board dated October 18, 1984,
Applicant refused to provide the parties with relevant Jocuments
regarding O.B. Cannon and J.J. Lipinsky, asserting that those
documents were privileged pecause prepared 1in anticipation of
litigation. (See letter to the Board, October 18, 1984) CASE
opposes the assertion of privilege and requests that the Board
order production of all of the withheld documents.

CASE and Applicant agree that if the materials sought
represent attorney-work product then the standard to apply in
deciding whether to produce them is:

A party may obtain discovery of documents and tangible
things otherwise discoverable under paragraph (p)(l) of this
section and prepared 1in anticipation of or for the hearing
by or for another party's representative (incliuding His
attorney, consultant, surety, indemnitor, insurer, or agent)
only upon a showing that the party seeking discovery has
substantial need of the materials 1n the preparation of this
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case and that he 1s unable without undue hardship to obtain

the supstantlal equivalent of the materials py other means.

In ordering discovery of such materials when the required

showing has peen made, the presiding officer shall protect

against disclosure of the mental impressions, conclusions,
opin:ons, or legal theories of an attorney or other
representative of a party concerning the proceeding.

10 C.F.R. §2.740(p)(2).

At the outset i1t is crucial to place the informationpbeing
withheld i1nto the context of the issue involved. The 1ssue 1s
whether, as the result of pressure brought to pear by Applicant
or 1ts counsel on Mr. Lipinsky and/or O.B. Cannon, Mr. Lipinsky
modified nis previously held opinions regarding the adequacy of
the paint coatings, and QA/QC related to 1t, at CPSES. A part of
that 1ssue 1s whether Mr. Lipinsky had what he had indicated and
pelieved was a rellaple pasis for changing his opinion. What 1s
not at 1ssue at this point 1s the 3dequacy of the paint coatings
program as such, an 1ssue to be fully explored i1n the other phase
of the hearings., (It was apparently in preparation for the
former 1ssue that Mr. Lipinsky was preparing testimony.)

In summary, CASE bellieves that Mr. Lipinsky was pressured,
coerced, or influenced i1nto recanting and changing the
conclusions that he originally reached about coatings and related
quality control at Comanche Peak. In his original report of
August 8, 1983 apout his trip to Comanche Peak ou July 26-28,
1983, Mr. Lipinsky expressed a number of serious concerns about
the adequacy of the coatings quality control program at Comanche
Peak. Nonetheless, over time Mr, Lipinsky recanted those

concerns, ultimately culminating in an affidavit filed with the

Board on September 28, 1984. CASE pelieves that numerous factors



point to the very real possibility that Mr. Lipinsky was
improperly pressured or influenced into changing his conclusions
about gquality control at Comanche Peak, and indeed may have bDeen
coerced 1nto participating in a "cover-up® of serious quality

concCerns.

Because CASE has a substantial need of any evidence of

pressure on Mr. l.1pinsky to recant the concerns that he expressed
in nis August 8, 1983 trip report and because any evidence of
such pressure 18 clearly relevant to these harassment and
intimidation proceedings, Applicant should be compelled to
produce all of the relevant documents which it has until now
withheld. The withheld :1nformation apparently contains draft
testimony proposed by Applicant's counsel representing what they
wanted Mr. Lipinsky to testify to regarding the adequacy of the
paint coatings at CPSES; the information also apparently contains
Mr. Lipinsky's reaction to that proposed testimony. Meeting
notes and letters apparently further memorialize the exchanges
petween Mr. Lipinsky and the Applicant's counsel on exactly what
Mr. Lipinsky would and would not say. Thus the withheld
information wil( likely provide important evidence of any actual
attempt to pressure Mr. Lipinsky and of any evolution of his
testimony Or views thereoy potentially proving that such pressure
nad been brought to bear,.

A number of factors po‘at very strongly to the likelihood
that Mr. Lipinsky was pressured, coerced or influenced inu»
chenging his appraisal of the coatings rpogram at Comanche Peak.

First, Mr. Lipinsky never undertook any audit of Comanche Peak
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‘subsequent to the July, 1983 trip on which he based his 1nitial
trip report. At least as late as four months after that initial
trip, Mr. Lipinsky noted in his “diary" (produced in discovery by
O.B. Cannon) on November 17, 1983, that any full audit cf
coatings at Comanche Peak "would or might confirm JJL'S
concerns®. The only "data® that Mr. Lipinsky received on the
quality control program at Comanche Peak subsequent to his
initial visit was the information he received during the November
10~-11 meetings with Ron Tolson, John Merritt and others (meetings
which took place prior te the November 17 diary entry cited
above, and 1i1n which Lipinsky indicated that his concerans might pe
confirmed oy a full audit). Nonetheless, by the time he met with
NRC 1inspector Hawkins 1n January, 19.4, and certainly by the time
of his Septemper, 1984 affidavit, Mr. Lipinsky, without the
openefit of any new information, nad reached radically different
conclusions about the quality of the coatings program at Comanche
Peak.

Further evidence that Mr. Lipinsky was improperly pressured
into changing the conclusions that he had reached in his August 8
trip report can pe found in numerous other entries in Mr.
Lipinsky's diary. On a numpber of occasions after the November
10-11 meetings (in which his initial report was “discussed" oy
Tolson, Merritt and others), Lipinsky made entries in his diary
wihich i1ndicate that an attempt was Deing made to cover-up the
concerns voiced in the August 8 trip report. For example, Mr.
Lipinsky was clearly concerned that he might be pressured into

perjuring himself: on November 14-15 he wrote at least three



times that he wou.d not commit perjury, and felt the need to
express that feeling to Norris, Roth, and Trallo. On November
17, Mr. Lipinsky wrote that O,B. Cannon President Roth was
demanding that he sign a changed version of his original trip
report; Lipinsky did not., In refusing to sign the modified
report, Lipinsky expressed a concern that "the more JIN/RBR
[Norris/Roth] talk to the utility or ttyljzjgg!xfzgzo the deeper
OBC gets -- OBC could have serious proolems if federal agencies
perceive OBC committing Jraud.” (See Lipinsky 11/17 diary entry;
received from Applicant 1in discovery) (Emphasis added)
Lipinsky further wrote on Novemper 17 that:
JJL pointed out [to Roth] that JJL has problem in signing a
changed trip report (may be thought of as fraud). RBR
(Rotnh) pecame flush and said that was not fraud, out final
copy of memo/trip report, and JJL was to sign the changed
trip report and place a copy in the blue three ring binder
today. JJL said "yes sir" put did not sign the changed trip
report. JJL drafted a memo from RBR for RBR signature
(telling JJL to sign the changed trip report), if RBR forces
JJL to sign the changed trip report.
Lipinsky was clearly feeling pressure to cover up and ignore his
concerns. The pressure he felt was S0 intense that he felt the
need to protect himself py drafting a letter in Roth's name
detailing that he had peen forced to alter the report and to sign
the changed copy against his will. CASE has no way of knowing to
a certainty why Roth was pressuring Lipinsky -- i.e.,, CASE cannot
De certain that Roth was himself being pressured by the Applicant
or their counsel. Clearly, other correspondence between
Lipinsky, O.B. Cannon, the Applicant and their counsel, and any

draft testimony prepared during this period for Lipinsky will

shed lignt on the degree to which Lipinsky was pressured and



coerced 1nto ultimately completely recanting the very real
concerns that he strongly felt after the November 10-1]1 meetings
at Comanche Peak.

Mr. Lipinsky's diary contains numerous other 1indications
that the recantation of his concerns was not completely
voluntary, 1indications that will almost certainly be further
evidenced 1f the documents that Applicant has refused to produce
are 1n fact produced. For instance, in notes on his Novemper 22

meeting with TUGCO attorney Nicholas Reynolds, Lipinsky wrote:

*JJL [Lipinsky] asked attorney (NSR) whose side they represented.

Indications are that OBC [Cannon] is not getting all info."™ The
next day, Lipinsky wrote that he pointed out to Trallo "that 2
out of 2 meetings were not what JJL had peen led to believe -~
what 18 going on, someone 18 not above poard." These diary
entries py Lipinsky are compelling evidence that the concerns
that he voiced 1n his August B trip report were recanted bpecause
he felt coerced or was 1n some other way influenced to change his
position. (See Exhibit 1)

Additional evidence that Lipinsky was pressured into
changing n1s story abcut the adequacy coatings and related
quality control at Comanche Peak lies in the fact that at the
Novemper 10-11 meetings at Comanche Peak, officiated by John
Merritt and attended by Tolson, Lipinsky, Trallo, Norris and four
others (see CHI Exhibit 4 of CASE's Preliminary Proposed Findings
of Fact), Lipinsky said almost nothing. At that meeting, Tolson,
Merrit and sometimes others characterized Lipinsky's concerns and

purported to “"address"™ them, but Lipinsky himself apparently did




not feel comfortable enough himself to say much of anythbing. By
either his own admission Or the recognition of someone else at
the meeting {(contained 1n notes appended to the diary produced by
0.B. Cannon 1n discovery), there was a "lack of JJL talking on
tape” (of the Novemper 10-11 meeting). Those meetings could
hardly have convinced Lipinsky that his concerns about coatings
and quality control at Comanche Peak were unfounded,

The likelihood that Lipinsky was coerced into participating
in a "cover-up" of his concerns 1s lent additional support by the
fact that 0.B. Cannon President Roth was extremely sympathetic to
the concerns of TUGCO and even hostile to the concerns voiced by
Lipinsky. This "motive®™ for Roth to cover-up 1s evidenced not
only py the diary entries cited acove, but also by Roth's own
categorization of Cannon's concerns., In ¢ November 3, 1983
meeting with Joe George, Dave Chapman, John Merritt, Billy
Clements, Tony Vega, J.J. Norris and nimself, Roth "apologized
agaln for the lack of security at OBC, in that an in house memo
'‘leaked out' and had caured our client such consternation and new
additional exposure to intervenors® (from Roth memo to file,
dated 11/4/83, Exhipit 2). In a November 28, 1983 letter to
Nicholas Reynolds, Roth wrote that "Cannon's posture 18 to

supp2rt TUGCO/TUSI with whatever objective and honest effort we

can render®. When these professions of support for and apology

to "their client® are viewed in the light of the intense pressure
applied py Roth to Lipinsky to sign an altered version of his
trip report, the clear 1i1nference arises that the 0.B. Cannon
president, the Applicant, and/or their attorneys may have been

seeking to paper over and cover up Lipinsky's concerns,




Finally, support for the argument that Lipinsky was
pressured 1nto retracting his 1initial concerns 1s found 1n the
repeated 1insistence Dy both Lipinsky and Trallo that the concerns
ralised 1n the August 8 trip report would only be either allayed
or conformed 1f a full audit of the plant were undertaken. For
example, Trallo wrote in his November 28, 1983 trip report that
*Comanche Peak Si-e Management adequately detailed the program
and controls in place, which would relieve or allay the concerns
raised in the "Lipinsky Memo". (See Exhibit 4) Cannon has no
pasis to confirm that these programs and c¢c~~"rols are in place
and are peing effectively i1mplemented. Contirmation could only
De provided by a detailed audi.. Similarly, Lipinsky wrote in
his diary on Novempber 17 that only an audit, which would require
four to five weeks could confirm or allay his initial concerns.
(See also the October 28, 1983 Lipinsky letter, Exhipit 3)

Nonetheless, Dy the time he met with NRC inspector Hawkins in

January, 1984, Lipinsky was much less concerned with the adeguacy

Oof coatings at Comanche Peak than he had beenonly a month
earlier. (CASE 1s also concerned abpout the possible inferences
arising from the awarding to Lipinsky of araise only one and
one-half weeks pefore his cruclal meeting with Hawkins (see
Lipinsky's December 23, 1983 diary entry), especially when viewed
in the light of Lipinsky's fear for his job only six weeks
earlier. (See Lipinsky's November 14 diary entry)

Based on the documents that CASE has received thus far
through discovery 1n these proceedings, there is simply no

adequate explanation for Lipinsky's 180 degree apbout-face with
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regard to his feelings apout the adequacy of coatings aud related
quality control at Comanche Peak. It seems incredible that
Lipinsky simply accepted the explanations given by Tolson at the
November 10-11 meetings and py Brandt in his testimony. On the
contrary, substantial evidence exists which gives vise to the
inference that Lipinsky recanted nis August 8, 1983 conclusions
either because of pressure applied to him to cover up or some
other reason unexplained and unimaginable. As detailed pelow, a
substantiated pelief in the likelihood of a cover-up provides a
sufficient showing of necessity to require production of
docume. _3 that might otherwise be undiscoverable under 10 C.F.R.
§2.740(p)(2) or Federal Rule of Civil Procedure 26(p)(3).

10 C.P.R. §2.74C(p)(2), adapted from Rule 26(p)(3) of the
Federal Rules of Civil Procedure, allows discovery of trial
preparation materlials upon a showing Dy the party seeking
discovery of "substantial need of the materials in the
preparation of his case and that he 1s unable without undue
nardship to obtain the substantiai equivalent of the material Dy
other means.,* The allegations detailed and substantiated above
and in Exhipits 1-5 satisfy the requirements of this standard:
Applic2n~ should therefore pe compelled to produce &ll of tne
relevant Lipinsky documents,

As a preliminary matter, CASE notes that no time need be
spent on the "undue hardship®™ prong of this standard: CASE
obviously cannot hope to obtain the substantial equivalent of the
materials withheld here by other means. The contemporaneous

notes and written drafts of positions taken by or proposed to Mr.



Lipinsky are the uniquely superior evidence of what transpired --
possible pressure, coercion, cover-up -- and no similarly
reliabple evidence exi1sts anywhere else.

CASE's need for the withheld Lipinsky documente is apparent.

If Mr. Lipinsky recanted his 1nitial concerns about quality at

Comanche Peak only pecause he was btessured into doing so, and

only as part of a larger atcempt to cov~r up the gquality control
proplems at Comanche Peak, then his initial concerns still stand.
Indeed, those concerns cast serious doubt over the adequacy of
Comanche Peak's coatiugs program.l/

Claims of necessity very similar to CASE's claim in this
motion have been recognized by the Fedeiral courts as a sufficient
showing of necessity to justify production of otherwise

undiscoverable work-product documents, In In Re Grand Jury

Subpoena Dated Novemper 9, 1979, 484 PF.Supp. 1099 (S.D.N.Y.

1980), the district court ordered defendant's lawyers to produce
withheld documents which the Government (the party seeking
discovery) alleged would provide evidence of a cover~up. The
court characterized the Government's claim of necessity as
compelling, stating that an assertion that documents sought will

provide evidence of a cover-up is an even stronger claimof

l/ This 1issue 18 not moot if, 1n reality, the sought after
documents contain evidence of attempts (regarcdless of their
success) by TUCGO QA management to cover up the seriousness of
Lipinsky's 1initial concerns. On October 19, 1984 Applicant
submitted to the NRC its Program Plan responding to the findings
of the NRC's Technical Review Team (TRT). Mr. Ron Tolson, the
very individual descripbed by several witnesses in this proceeding
as the cause of the QA deficlencies in coatings, was named as
Project Leader for the resolution of all coatings problems. (See
Exhipit S5)
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necessity than cther claims routinely accepted by courts. 484

F.Supp. at 1103. (The court in In Re Grand Jury applied the

standard of Rule 26(p)(3) even though the case pbefore it involved
a grand jury case, not a civil suit. 484 F.Supp. at 1102)

The courts in both In Re Grand Jury Suppoena Dated November

9, 1979, 484 F.Supp. 1099, 1105 (SID.N.Y. 1980) and In Re Grand

Jury Investigation, 599 F.2d 1224, 1232 (3d Cir. 1979) recognized

that a mere naked assertionof a cover-up does not constitute a
sufficient showing of necessity to warrant ordering discovery of

work product. However, in this proceeding, as in In Re Grand

Jury Sucpoena, 484 F.Supp. at 1105, a supstantiated claim of a

suspected cover-up has peen alleged. The requirement of
sunstantiation means only that the party making the assertion of
cover-up supstantiate its pelief -~- the party needn't prove its
ailegations 1n order to compel discovery. 484 F.Supp. at 1105.
CASE has offered a quantum of evidence supstantiating allegations
of a cover-up. Attached to this prief are the October 31, 1983
memo in which Mr. Lipinsky reconfirmed his initial concerns; a
Novemper 28 memo in which Mr. Trallo emphasized that none cf the
concerns raised ir the August 8, 1983 trip report could pe
completely put to rest unless a full audit was done (and none
ever was done); and numerous excerpts from Lipinsky's diary which
indicate that he was pressured into recanting his testimony and
may have peen forced to participate in a cover-up of the concerns
raised i1n the 1initial report. Further, the record in these
proceedings contains the Augﬁst 8 trip report, a transcript of
the Novemper 10-11 meetings, the January interview of Lipinsky Dy

Hawkins, and the Septemper 28, 1984 affidavit of Lipinsky.



However, 1n view of the fact that Lipinsky ultimately recanted
nis initial concerns without ever performing a subseguent audit
at Comanche Peak, the record completely lacks any legitimate
reason for Lipinsky's shift. 1Indeed, the gaping lack of a
legitimate explanation for Lipinsky's shift lends further support
for the argument that Lipinsky was pressured or coerced into
recanting and covering up.

Finally, CASE does not concede that the documents withheld
by Applicant are either privileged or contaln attorney work
product prepared 1in anticipation of litigation. Indeed, without
seelng those documents, CASE cannot be sure what they contain.
There 18 substantial evidence that the drafts of testimony and
other documents likely contain proof of improper pressure on Mr.

Lipinsky to recant his story; evidence of this improper pressure

18 not "privileged attorney work product."2/

Even 1f the Board does find that the documents do contain
privileged work product, CASE has demonstrated its substantial

need for those documents. Lastly, if the Board is reluctant to

2/ Consuners Power Co. (Midland Plant, Units 1 and 2), ALAB-691,
16 N.R.C. 897, 917 (1982), cited by Applicant as justification
for witnholding the relevant Lipinsky documents does not control
this case. First, Consumers dealt with the possible discover-
anpility .f ordinary drafts of testimony, However, the Lipinsky
drafts were very unlike the typical draft testimony case. Here
the focus 18 on the possibility that those drafts will point to
pressure and coercion of Mr. Lipinsky to change h)s original
story. The documents sought are sought precisely to show that
the ultimate testimony was coerced and thus unreliable, not to
prooe attorney thought processes. Second, though Consumers
addressed the possibillity that drafts of testimony might be
privileged from discovery, 1t did not reach the merits of that
question. The Board in Consumers decided only that counsel who
asserted the privilege could not pe censured for making that

assertion, it did not decide whether the drafts were in fact
privileged.
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allow CASE to view the documents 1n their entirety without first

ascertaining their contents, CASE urges the Board to view those

documents in camera to determine whether they contain evidence of
pressure and cover-up. If they do, then Applicant should pe

denied 1ts assertion of privilege.

For all of the above reasons, CASE requests that the Board
order production of all of the withheld documents,

Respectfully submitted,

( "20'3

ANTHONY Z.)ROISMAN

Trial Lawyers for Public Justice
2000 P Street, N.W., Suite 611
Washington, D.C. 20036

(202) 463-8600

Counsel for CASE
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SUBJECT __

T0

: TSR 8 ST T
OLIVER B. CANNON & SON. INC. exnibt #2 ~

DEPARTIIENTIL CORRZSPONDENCE

Novenber 4, 1983

. DATE

Meeting TUSI = Dallas Neadguarters = Wednesday 11/3/83 = RE: COMANCHE PEAK COATINCS

File

cc: JJINorris, RATrallo

FROM

K¥Roth

5.

Joe CGuorge, Vice President = TUSI
Dave Chapiran, Corporate QA Munager - TUGO

Jolin Merritt, Jr., Assistant Project
Gencral Manager = TUSI

Billy R. Cluoments, Vice President-Operations =
TGO

Teny Vega, QA Manager to Chapman - TUGR
R. B. Koth & J. J. Norris - O, B, Cunnon & Son, Inc.

Scesion started at 3:00 p.m. and was principally on clients rcaction to
August 8, 1283 Joe Iipinsky trip report, In general, with only a three
duy site visit in July, 1953, certain of the positions taken by Joe, and
stated as "factual', would have taken weeks of close examination and
cvaluetiony gecording to the clients people.

RER cpologized again for the lack of security at OBC, in that an in housc
memo 'leated out' and had cansed our client such consternation and now
additional expesure to iateivenors,

In answer to iR specific questions, Billy Cluments said that site Q. C.
reports direetly to him, also, contrary to Lipinsky memo, site QA Manmager,
Tolsvn, roports to him and not to Preduction. Dave Chapnan readily coa-
fitmed this. Further, Teulgon is a TUCO man and not Erown & Root,

Joe Ceorge is Vice President and has complete charge of C, Peak. lie
emphosized that Brown & Roet, currently ace essentially Labor Brokers and

he is calling the shots. llcacey as suggested by Lipinsky meme, whether

Brown & Root would be receptive to, or responsive to a Cannon andit and/or .
the findings thcereof is a ute point with TUSI.

JJiorris raised potat of writing NCR's, or the lack thercof, and Cluiwnts
and Dive Chapman rospondsd that nothing in 10CFKS0 requires "NCR"™. TUCO
clected to have 'wosatistfoctory reports' as their mechanisim for identifying
construction or cquipw ut deficicencics,



OLIVER B. CANNON & SON, INC.
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Mceting TUSI - Dallas lecadquartcrs
Page 2

6. KBRoth asked further who has responsibilities for generating QCP's,
QAP's «nd QIP's and Chapinan answered, TUGO, threugh Toulson's growp,
Jock wlded thot he was present, when JILipinsky met with Teulcon and
Toulson's remark about 'wot his concern' related (o the Plunt Liccasing
Procedure and not Lo JJLipinkys's voicing his vicw «f the quality of
work and inspcetion at the site.

7. RBRoth suggested that to further address Cannon and TUST concerus on
the Lliss I coatings, and recognizing its beea three months or hetter
since Counon wade any actual site inspections, that Cennon set up a
Taskforce Croup, to visit the site ASAP and take whatuver time is
required to come up with a realistic overview of the coatings effort,
especially since the retro-fit program was effected arcund the first
of Scptember,

8. All .preed = we were thanked for coming to Dallas on short notice and
the wecting adjourned.

( 9., KYRoth to set up the laskforce Group, to cumience site visit Novewmber
9, 1983, '

3"

‘/ e

R. B. Roth
/s



EJECT Texas Utilztxcs Scrvices - lLetter datcd October 27, 19853

DEPARTMENTAL CORRESPONDENCE

oart___jumnhzx.Zn._Lial________

R. B. Both

oM __J. Lipinaky

1.

In addition to the individuals identified in the subject trip
report, the writer met with a nupber of the coating quality
control inspectors.
These individuals were: lapette Adams

Dave Amhrose

Gary Corrigan

Joe Deshanbo {sp?)

Margaret Lucke >

Bvert Mouser

Casendra Owen

Nete: The writer met other inspectors but cannot recall the
individual namcs. 7

The writer discussed job status, project conditions, work activitics

and other miscellaneous items with the above individuals. The writer

Lias cither employed or worked with the above listed 1nd1vxdualn on one

or more nuclesr projects.

As statced rcpestedly by the writer, & thorough review/audkt would be
requircd to provide specifics on the gix items listed by t. N. Chapmac,
However, the following explenation is provided for each item as listed
by D. K. Chapman,
A. Matcrial Storagc = the writer observed thet the costing material
is mixed, and set on pick up pallets outside Containment, None of
the material had tags attached (status or mwix information), and
there is no apparent control on how long mixed material sits on
the pallets.

B. Workmanship - at *he time of the writer's vigit the applicator
qualification program was being administercd by production personnel
with no inspection or ponitoring of the qualification process (befor
during or afier) by quality control. 1This informstion was provided
to the writer by Nark Wells of site engincering and quality control.

Vith regard to the quality of the work, the writer obgerved numcrous
arcas of in place work which by sppearance was less than the quality
of work put in place by Cannon on nuclear and non-nuclear projects.




by enginecting and/or Product jopn that 4 low perceat.ge of the
individuclc {34 out of 452 individualc) “Bployed ag paintekc were no
any gond ag Painterg, 3

| Horale Pioblems - bused on Conversation with Varioug inepection
Personca), including thoge individu:ls listed i, Numbey 1;aboye,
the wWriter conclydegd that t}e iulpection Personne]} on lhertoject
were not Fatisfied wizy, their jobg, :

As indicated in the Subjeer trip report, when the writer advi‘ed K. Tolge

"Thet jg "ot his job OFr comyrp", Thetc!orc, the wrisey would he inclineyg
Lo belieye that gk, Tolson wae indxcating that he (R, Tolson) a8 not cop .

C. Brande and k. Tolson BEntioned T. Killer opecificolly when the Writer
advigeg thew (c. Frands and R, 1ol-on) that opproxinatcly nine formery

In the Writer'y Opinion and SP'parently ¢, the opinion °f those individua]
at the Eeeting of July 28, 1983 (gce Pege 2) thig w86 the Situation, As



R. B. Roth
Texas Utilitics Scrvices : October 28, 1983
Letter dated 19/27/83 Page 3

9.

11.

12.

13.

14.

15.

19.

Apparently, the air compressors or air supply lines were not providing
clean (water and oil free) air, and up to half the shift, aspproximetecly
five hours, was utilized to make the air quality acceptable.

Zimmer has problcms rclated to coatinge es s result of placing wore
cuwphasis on production then they (Zimmer) did on quality. 1t is the
vriter's opinion that this appears to be a hang-up at Comanche Peak.

The writer based this statement or conversations with inspection staff
in what appcared to be poor instructions in the procedures (though the
writer cannot recall specifics), coupled with the number of changes to
the specificetions (wost of which catcred toward relieving requirements
on arcas or items where requirements could not be setisfied.

The implications of the writer's statement is that somewhere down the
road, another set of eyes wey Or wmay not concur with my assessment.

Sce Item 2 above.

As a result of the r etings attended by the writer, the site management
people (R. Tolsor) declined the offer of Cannon to perform an in-depth
audit thst would have either confirmed or sstisficd the concerns I
raised.

The writer bLesed this on conversations with site inspection persunnel
and the apparently disintercsted sttitude of R. Telson, when advised
of potential coating quality problems.

Sce Item 2F above.
The writer is unable to r1ecall the names of inspection persennel encoun
while in the field. Howecver, two of the topics frequently discussed we

the quality of work and where employment possibilities msy currently ex

There is &n honest internsl disegreement in the manner in which ANS) re
quirenents impect the cost of a project and the quality of the work.

See Item 12 sbove.

The writer based this observetion on previous work experience, and
suggests that the coating manufacturer be contacted to confirm same.

Hote: Power grinding on isolated ercas of onc squere foot or lese
should not be a problem.

fgain, the writer based this observation on previous work experience
and sugpests that the costing menufacturer be contacted. However, old
Phenoline 305 (one year or more, with weld fuwe accumulation) may not

i e aw A Pos TP B Ve B g N " =% U e e, LK, LTS BT vt S s MR 0



Ro Bo Ro’.‘l ;
Texas Utilities Services October 28, 1983
Letter dated 10/27/83 Puge 4

19.

20.

21,

23.

24,

Dated:

.o

- continuved

be adequately cleaned and provxde sufficient intercoat edhesion by
solvent wiping.

The writer's speciality is Quality Assucance/Quality Control, as these
terms deal with coatings and the writer's offer of an in-depth audit
(in order to confirm or allay quslity conccerns) was repratedly rejceted.

Also gce Items 3 and 12,

based on the vriter's observations on site and my past Nuclear site
cxperience, the work observed in place appears questionable with regard
to quality, (Aguin, an in-depth audit/review may resolve this issue.)

Also, any attcopt by Cannon or any qualified professional applicator to
ralvage 'in place work", mey not be practical or rcalistic. Certainly,
isclated arees mey prove scceptable snd perhaps complete rooms may be
vkay. However, reslistically snd from a cost/cffcetive vicwpoint,
“rework" is more logicel considering production effort and the attendent
documentat ion, .

'Sec¢ Item 21 above.

hdlitionally, the retrofit program méy well resolve the writer's concerr
but 1 have not reviewed the adequacy or results of the retrofit program.
Realiring thet the vwriter is not fawiliar with the results of the retrof
program, I cannot comwent one way or the other on the acceptability of t
retrofit program.

The writer distributed the trip report to X, E. Koth and J. J. horrlc. 3
or sround Auguat 8, 1983,

The writcr did discuss the subjrct matter in my trip report with E. Nous

Ficld Coatings Quality Control Supervisor, on subsequent trips to the
project site,

‘(OQ L2\ RS
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OLIVER B. CANNON & SON, INC. Bahide §4 -

DEPARTMENAL CORRESPONDENCE

DATE " November 28, 1983

(-3301 - Coatings Overview Task Group Report

cwoart B. Roth

v.ph A Trallo

i+ Background:
C::» >y Personnel Concerned:
Robert B. Roth - President and Chief Executive Officer
Ralph A. Trallo - Vice President Nuclear Services
John J. Norria - Vice President and Project Account Manager
John J. Lipinaky - Corporate Quality Assurance Director
M. Keith Michels - Corporate Quality Assurance Lead Auditor

On November 4, 1983 a Cannon Task Group consisting of the writer, J. J.
Norris, J. J. Lipinsky, and M. Keith Michels was established to perform
follow-up’ evaluation of items previously addrosse& within the scope
provided under our Consulting Services Contractl' with this client.

This follow-up was to be in accordance with guidelines set forth in
departmental eorrecapondence from Robert B. Roth to the writerz' and
the principle purpose detailed was to evaluate the nuclear coatings
retrofit program at Comanche Peak. Key areas included:

Material Storage and Contrcl

Painter mechanie qualification/documentation

Working relationship between Production/Inapection

Status and adeyuacy of documentation/traceability
Implementation of coatings retrofit effort, sec "Painting
Minutes of Meoting", pages 1 to 4, dated 3/15/83, as prepared
by R. M. Kissinger, Project Civil Engineer

Compliance of Nuclear coatings to Project Speeifications
requiremncnts

Overview a3 Lo adequacy of current safety-related coatings in
place, as por proper Industry practice, ete.

© 1UGO Purchase Order No. CPF-15245
* Departmoantal correspondence R, B, Roth to R. A. Trallo, 11-4-83
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OLIVER B. CANNON & SON. INC. .

*% " H-8301 - Coatings Overview Task Group Report
TO: Robert B. Roth
November 28, 1983

. Page Two

II. Preliminary Preparation:

The writer discussed the operation and purpose of the Cannon Task Group
with the other participants. A point of departure schedule was
established in accordance with Robert B. Roth's memo guidelines, and
preliminary checklists were prepared to facilitate orderly progression
and review.3' The intent was to have OBC QA Services (Lipinsky and
Michels) and J. J. Norris (Account Manager) onsite for whatever time was
required to complete the necessary reviews. R. A. Trallo was to visit
the site to perform an overall evaluation as to the effectiveness of the
Cannon Task Group activities. Zommencement dates for site activities
were. November 9, 1983, J. J. Norris, J. J. Lipinsky and M. Keith
Michels onsite to begin pbullninary reviews; November 10, 1983, the
writer onsite to insure effective implementation of the Cannon Task
Group activities.

III. Task Group Activities:

On November 8, 1983 I called John Merritt to advise him that Oliver B.
Cannon personnel would be onsite November 9, 1983, and requested that he
have available the folllowing information for review:

Organizational chart with names and titles of
individuals and positions filled
Copy of current revision of the QA Program

Complete cooperation with various onsite
departments, organizations and individuals

List of names of all inspection personnel and level
of certification

List of names and positions of production personnel
(foremen and above)

( List of cortificd painters and systema for which the
painters are qualified

* 3¢ wuuL and MKM Comwmehe Peak Trip Plan® (4 Pages)



OLIVER 13. CANNON ¢, SON, INC.

H-8301 - Coatings Overview Task Group Report

T0:

Robert B. Roth

November 28, 1983
Page Three

III. Task Group Activities: (continued)

2.
3.

Liason or interface person for quality assurance, quality
eontrol, production, and other departments in order to expedite
and aid in the performance of this review

Mr. Merritt requested that any reviews conducted by OBC were to be
performed on a joint basis (ie. QA and Accout Management).

Cannon personnel were onsite the morning of November 9, 1983. At that
time J. J. Lipinsky gave a copy of the preliminary review chcckliuta'
to John Merritt. J. J. Norris and John Merritt discussed the checklist
and Mr. Merritt requeated a "kick off" meeting prior to any formal
reviews or implementation of Carnon Task Group activities.

It became evident that the scope of the Cannon Task Group activities
which had been previously outlinodzi were not coincident with that
perceived by TUGO. Mr. Merritt requested a review meeting to discuss
the concerns of the "Lipinsky Hogo"“' and based on the outcome of that
meeting TUGO would re-define the scope of the Cannon Task Group
activities. The review meeting was held commencing Thursday, AM,
November 10, 1983, with John Merritt chairing.

Mr. Ron Tolson, Construction QA Supervisor, started the discussion. In
essence the "Lipinsky Memo"“' was used as an agenda, and each memo
paragraph, or statement, was discussed and clarified. The meeting was
recorded and the transcript has been distributed for conncnt.s' It
became evident that certain statements in the trip ltno“‘ were
incorrectly stated or misinterpreted. This was principally due to the
organizational structure at Comanche Peak. (le. A management team

conaisting of individual's employed by different organizations.)

= Departmental correspondence R. B. Roth to R. A. Trallo, 11-4-83
"JJL and MKi4 Comanche Poak Trip Plan" (4 Pages)

e o Trip Report (JIL to RUK) B8-9-83

5.

= "Lipinsky Momo Meeting on November 10 and November 11, 1983"
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" OLIVER I3 CANNON g SON, INC,

H-8301 - Coatings Overview Task Croup Report
TO: Robert B. Roth

/ November 28, 1933

Page Four

Mr. Tolson explained the operational roles of the individuals involved
on the Comanche Peak Team, along with their proper titles,
responsidbilities, and lines of reporting.

Concerns raised in the "Lipinsky H.-o"' were for the most part, based

on observations ana discussions between Joe Lipinaky and aite

personnel. At face value this "information," would be the cause for

raising concerns regarding the site coating activity, Throughout the

course of the November 10 meeting, it was evident that lite QA

Management at Comanebe Peak was not interested in further audits, or

Program reviews, since they have been Subject to numerous outside and

internal reviews and audits in the past several years. These constant |
and sometimes redundant reviews, compounded by the apparent personnel ‘
matters,resulted in short or clipped responses, which could readily be
misinterpreted.

( Regarding areas of coatings material handling, peraonnel qualifications,
non-conformances, and quality responsibility, Mr. Tolson discussed the
current procedures and controls in efrect at Comanche Peak. Thia
detailed information not readily available to Joe Lipinsky during his
site visit of July 26, 27, 28th, 1983, and on which visit he based his
August 8, 1983 trip report to Robert B. Roth.

Comanche Peak Management stated that they do not feel they have a
problem in the areas of coneern, as raised {n the "Lipinsky Homo.'.'
A dartailed indepth audit was not agrecd to, However, a review of
specific items could be scheduled, or program "paper" be made available
for review, at Cannon's request, After conaideration the Cannon Task
Group decided that a linited review was unwarranted, since it would not
provide sufficlen' suppor: to a statistical extrapolation as to the

entire coatings Projgrams' offectivenesas.

( . Detailed discussion and information is provided in the notes of the

November 10 and November 11 meetings., (Reference footnote 5.)

% = Trip Report (JJL to RBR) 8-8-




* QIAVER_B. CANNON & SON. INC,

H-8301 - Coatings Cverview Task Group Report

‘ m‘ m .0 k» -
( November 28, 1983
Page Five

IV. Conclusion:

The Cannon Task Group did not perform the total overview function as
originally scoped Sy Robert B. Roth. This was due to the request of our
client to explore and review the "Lipinsky Memo"™* in further detail,

¥ paragraph by paragraph.

The site meetings of November 10 and 11, 1983 resulted in the following:

The concerns raised in the "Lipinsky Memo""* were based on
limited information and obscrvations which were neither
investigated nor discussed in sufficient. detail, during his
site visit, to either aliay or to confirm.

‘ Comanche Peak Site Management adecquately detalled the programs
and controls in place, which would relieve or allay the
concerns raised in the 'Lipidsky Houo.'“' Cannon has no
basis to confirm that these programs and controis are in place
and are being effectively implemented. Confirmation could only
be provided by a detailed audit. Such an audit could be
redundant and certainly time consuming. Further, TUGO has
neither requested same, nor is it required by the referenced
Purchase of Services Agreement.

Based on the information provided by the Comanche Peak Site Organization
we can assume that our concerns are unfounded, however, affirmation
could only be finalized by further effort.

Ralph A. Trallo

RAT: jr

Ve o Trip Report (JJL to KBR) 8-8-83




OLIVER B. CANNON & SON. INC. :

DEPARTMENTAL CORRESPONDENCE .

FROM __K. B, Roth

l. As a follow=-up to our Consulting Services Contract over the past
summer, for (his client, I am assigning this Cannon Task Force to
perform a Nuclear Coatings overview at the Comanche Peak Nuclear
Plant, being constructed by Texas Utilities Services, Ine. at
Glen Rose, Texas

2. Task Force to be:

R. A. Trallo = Viee President - Nuclear Services
J. J. Norris = Vice President louston Operations
Je Jo Lipinsky - Corporate QA/QC

K. Michels = Lead Corporate Auditor

3. Site effort to commence, Wednesday morning, November 9, 1963, Jack,
Joe and ilcith to report on Wednesday, Ralph may not be able to schedule
( till later in the week, There is no established time limit, I suspect
from three to five days may be necessary, but the best judgment of our
senior munagers involvad will so ascertain, Ralph is designated as
Task Force Leader,

4. Principal purpuse is to evaluate the Nuclear Coatings Retrofit Program
that has been in effect over the last 3 to 4 months. Key ar:as would
include: .

Material Storage and Control

Painter mechanic qualification/documcntation

Working relatiouship between Ptoduction/lnspcctinn

Status and adequacy of documcntation/traccability
Implementation of coatings retrofit effort, sce "Painting
Minutes of Meeting", pages 1 to 4, dated 8/15/83, as prepared

by R. M, Kigsingoer, Project Civil Engincer

Compliance of Nuclear coatings to Project Specifications re=-
Quirements,

Overview as to adequacy of current safety-related coatings in
( place, as per proper Industry practice, ete,
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OLIVER B. CANNON § SON, INC.

To: R. A. Trallo, J. J. Norris, J. J. Lipinsky, K. Michels November 4, 1983
’( Re: Job H8301 - Task Group Page 2

5. Separate individual and cbjective reports are duc to Task Leader and his
composite rcport shall be submitted to my office within five working days
after site assignment,

Ralpbh is further charged with the security of the reports/observations
given to him and his composite report shall be directed to me, and no
other copies issued or distributed.

6. I shall then communicate the results of our effort to TUSI.

7. All costs and expenses involved shall be submitted in separate expense
envelopes, with appropriate receipts and clearly marked with Job #H8301.

8. Any questions or clarifications to the above shall be addressed to my
attention,

' ] n’ vt
. g',
1) Sia

( ’ R. B. Roth

/1
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DAY il

Page 1 of &

X & WM COAMICHE PEAK TRIP

Orgunizationil chart with nanes and titles of !ndividunls
and positions filled

Copy of current revision of the QA Program

Complete cooperation with varlous on site departments,
organizations and individuals

List of namos of all inspection pursonnel and level of
certification

List of names and positions of production personnel (foremen
and above)

List of certificd painters and systems for which the
painters are qualified A "

Require liason or interface perenn for quality assurance,

quality control, production, and other departments in order
to expedite and aid in the performance of this review

Review QA Program in general

Review QC Procedures and how those procedures related to the
QA Program

Co over QC Procedure numbering sequence

Revicew site ornanization and responsibilitics (both
individual anJ company)

Review Retrofit program (why implementod, still
on-going-why? why nut?, whal has Leen accomplished to date)

Tour Site (contaimnment, paint shop, warehouse, calibration
lab, ete.)

NOTE: Badov %M as time a)lous



C

DAY #2

\ DAY # 3&4

Non-Confirming Conditions
Review existing NCR's -

Revinw procedure for unsatlsfactory reports to
determine agequacy . ‘

Review procedure for NCR to determine adequacy
Review logs for NCR and unsatisfactory report
Review status tag procedure and logs

Review NCR and/or unsalisfactory coordinator status

Proccdure and Specification hevision Control

Review system and procedure for changes to
specification and procedurcs .

Review controls - assure that only most current
revisions of specification and procedures are utilized

Examine on site situation to determine sequence of work
aclivities

Material Storage
Review procurement documents
Review receiving procedures and records

Review personnel qualifications for receiving personnel

Review product certification

Examine reject and hold areas (review tagging
procedures and logs)

Examine facilities (taie representalive batehes and
determine if procedure foullowed)

Review warchousing records

Examine focilitios and check calibration of recording
thermographs (examine certificates of compliance for
Instrunents, ealibration records for instruments,
persennl fur individuals perforning calibrations)

Determine traceabiiity of material from receiving to in
place warls {row varehonsing records and daily roports
(oo Yoiog boakwards f ron in place vork)




A : _ " Page 3 of &

DAY #5 Pursonnel Qualificatlions

( Palnter Qualificatlions

Review Indoctrination and training program

Observe (if possible) class room session and fleld
qualifications

"Review documentation on personnel qualifications

Inspector Qualifications
Review indoctrination and training program ’

Revicw personnel qualifitation with regard to level of
certification

Review docunentation on personnel qualifications

Auditor Qualifications

Revicew personncl qualifications for auditors

( Revicew documentation on personnel qualifications

Audits

\ Review audits of the coating operation

DAY #6 Calibration
Review calibration logs
Review certificates of compliaﬁcc for test instruments
Review traceability of instruments to NBS
Review training and qualification of calibration personnel

/ Revicw documentation of personnel qﬁallf ications

Ve »



DAY #7 & 8

DAY ¢9 & 10

NOTE :

Dally Inspection Repocts

Review aduquacy of dally Incpection reports (compared to
infommation requirey by ASI) ‘

Determine traceahility of records for representative
areas and/or {tums

Wrap up and tie together items that were examined carlier.

The above schedule is tentative In nature and is not meant

to be all inclusive. Arcas or guestions rajscd during the
revicew will be pursued until a response is provided.
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October 26, 1984

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEPORE THE ATOMIC SAPETY AND LICENSING BOARD

In the Matter of .

TEXAS UTILITIES GENERATING
COMPANY, et al. Docket Nos., 50-445-2
and 50-446-2
(Comanche Peak Steam Electric

Station, Units 1 and 2)

T — — — —" ——

CERTIFICATE OF SERVICE
By my signaturepelow, I hereby certify that true and
correct copies of CASE's Br in sition to lican
uest for n-Disclosure of levant Lipin uments,

have Deen sent to the names listed pelow this 26th day of
October, 1984, oy: Express mail where indicated by *; Hand-
delivery where indicated by **; and First Class Mail unless

otherwise indicated.

Administrative Judge Peter B, Bloch*
U.8. Nuclear Regulatory Commission
4350 East-West Highway, 4th Floor
Bethesda, Maryland 20814

Herpert Grossman”

Alternate Chairman

ASLB Panel

U.8. Nuclear Regulatory Commission
4350 East-West Highway, 4th Ploor
Bethesda, Maryland 20814



Dr. Kenneth A. McCollom, Dean

Division of Engineering, Architecture
and Technology

Oklanoma State University

Stillwater, Oklahoma 74074

Dr. Walter H. Jordan
881 W. Outer Drive
Oak Ridge, Tennessee 37830

Ms. Ellen Ginsberg, Law Clerk*
U.S. Nuclear Regulatory Commission
4350 East/West Highway, 4th Floor
Bethesda, Maryland 20814

Nicholas §. Reynolds, Esquire®

Bishop, Liperman, Cook,
Purcell & Reynolds

1200 17th Street, N.W.

Washington, D.C. 20036

Stuart Treoy, Esquire®

Geary S. Mizuno, Esquire

Otfice of Executive Legal Director
U.S. Nuclear Regulatory Commission
7735 0ld Georgetown Rd., 10th Floor
Bethesda, Maryland 20814

Docketing & Service Section
Office of the Secretary

U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Renea Hicks, Esquire

Assistant Attorney General
Environmental Protection Division
Supreme Court Building

Austin, Texas 78711

Mrs. Juanita Bllis
President, CASE

1426 S. Polk

Dallas, Texas 75224



