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n November 22, 1982, the S lear Regulatory Commission published
in the Federal (47 F.R 2454) for public comment a Notice of
roposed 7-.:, Making which would amend its schedule of fees in Part 170
for facilities and materials applications and licenses.

\fter consideration of comments received, the Conmission has adopted a
revised schedule of fees as set forth in L”t‘_‘ enclosed amendment to
10 CFR Part 170, Fees For Facilities and Materials Licenses and Other
2gulatory Services under the Atomic iﬁngy Act of 1954, as amended.
The revised rule and schedule was published in the Fe |
May 21, 1984, and will become effective June 20,

lishes for the first time fees for (1) non-routine or reactive inspec-
ions and (2) Part 55 requalification and replacement operator examin-
ations. Other fees have been adjusted to take i1nto account 1nCreased
ipplication review and inspection costs.
Based on comments, the final rule differs in several respects from the
lovember 22, 1982 proposed rule. A >uJ1ary statement of the changes

ay be found on page 21300 of the enclosure (items 1 through 12). The
ost significant change was to retain a predetermined ceiling or maximum
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rvices costs expended for the cac

and licenses where fees are computed

S
an individual basis using professional staff-hours and contractual

e

our attention to the revised billing procedure in

ction 170.12 o ied rule. Under this procedure where appli-
tions are subject to the full review cost., the applicant will pay

h costs as the work or review progresses. Where the application

5 on file prior to June 20 1934, all review effort expended prior
June 20, 1984 will be bil at the professional staff rate used

| 1 a 0
the 1978 rule. Work 1t117a ed on or after June 20, 1984 will be
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L 11?--; rates Shown 1n Section l?;._’u (_:f the
amended rule. The first itemized billing will occur shortly after the
v?fv tive date of the amended rule and subsequent billings will be at
-month In
review Ot an apu] ication 1s Luﬁpitlti, whichever 1S earlier. ;prigd-
tions filed on or after the effective date of the rule will be billed
at six-month intervals. Applications for license renewals or amend-
ments, and other approvals for which the full fee was paid under the

109

March 23, 1978 schedule are not subject to additional charges.
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tervals thereafter as the review progresses or when the

For inspections that are subject to fees Dased on the full costs of the
inspection effort, the licensee will be billed at the end of each alen-
dar quarter for completed inspections that were initiated on or aft»v

June 20, 1984, Reactor licensees, who were billed once a ytir under the
March 23, 1978 rule will be billed on a prorated basis using the 1978
schedule for the time elapsed since they were last billed under the 1978
rule and the effective date of the amended rule. On or after June 20,
1984, all inspection effort will be billed under the rates in the am ended

Fu]ﬁ.

The enclosed Federal Register notice contains several corrections of
\egister

. ]
ade in printing. These corrections will be published in a subse-
quent issue of the Federal K“ﬁj\Lc' however, we believe it is important
Tt

o receive a copy of the amendment as soon as possible.

Questions regarding the revised license fee schedule should be submitted

in writing to:

License Fee Management Branch
Office of Administration

U.S. Nuclear Kegulatux/ Commission
Washington, D. C. 20955

) £ i
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Patricia G. Norry, Director
Office of Administration

Enclosure:
Notice of Rule Making




NUCLEAR REGULATORY
COMMISSION

10 CFR Part 170
Revision of License Fee Schedule

AGENCY: Nuclear Regulatory
Commission

ACTION: Final rule

SUMMARY: The Nuclear Regulatory
Commission is amending its regulations
that include the schedule of fees for
inspections and for the review of
applications and requests for permits,
licenses, approvals, amendments,
renewals, and special projects. The
revised schedule of fees will more
completely recover NRC costs incurred
in providing services to identifiable
recipients, including both materials and
facility applicants and licensees. The
revision is based on the costs of
providing services in accordance with
the Commission's license fee guidelines
published on May 2, 1977; subsequent
evaluation of costs incurred by the NRC
for inspection and review activities; and
evaluation of public comments on the
?ropooed revision of the regulations on
ees,

EFFECTIVE DATE: June 481034, *

Federal Register
Vol. 49, No. 99

Monday May 21, 1584

reactor construction permits, licenses,
amendments, approvals, and topical
reports; inspection of reactor facilities;
applications or requests for uranium
enrichment plants; major materials fuel
cycle activities, including applications
and licenses for 200 grams or more of
plutonium in unsealed form or 350 grams
or more of contained U-235 in unsealed
form or 200 grams or more of U-233 in
unsealed form, receipt and storage of
spent fuel, possession and use of source
material in recovery operations;
applications for licenses for receipt of
waste byproduct material, souce
material or special nuclear material
from other persons for the purpose of
commercial disposal by burial by the
licensee and licenses authorizing
contigency storage of low-level
radioactive waste at the site of nuclear
power reactors; applications for licenses
authorizing the use of byproduct
material for field flooding tracer studies;
applications or requests for approval of
spent fuel casks and packages; and
applications or requests for review of
standardized spent fuel facilities or
special projects.

The notice of proposed rulemaking
invited interested persons to submit
written comments for consideration in
connection with the proposed
amendments on or before January 18,
1983. Upon reques!, the Commission
extended the comment period to
February 8, 1983.

The Commission placed in its Public
Document Room at 1717 H Street, NW,,
Washington, D.C., data used in

FOR FURTHER INFORMATION CONTACT: ~developed-the proposed rule and revised **

William O. Miller, License Fee
Management Branch, Office of
Administration, U.S. Nuclear Regulatory
Commission, Washington, D.C. 20555,
Telephone: (301) 492-7225.
SUPPLEMENTARY INFORMATION: The
Commission published a notice of
proposed rulemaking on November 22,
1982 (47 FR 52454-52468), which was
corrected on December 17, 1982 (47 FR
56505-56508), revising its fee regulations
and schedule of fees for review of
applications and requests for permits,
licenses, amendments, renewals,
approvals, special projects, reactor
operator testing and routine and non-
routine inspections. The proposed
schedule would have removed the
ceiling or maximum limits on fees for
review of applications or requests for
»

June 20, 1984

schedule of fees. In addition, the
Commission's staff has been available
to answer any questions concerning the
notice of proposed rulemaking.

The November 22, 1982 notice of
proposed rulemaking set forth the
Commission's guidelines for fees under
Title V of the independent Offices
Appropriation Act of 1952 (IOAA) (now
codified at 31 U.S.C. 9701). These
guidelines took into account guidance
provided by the U.S. Supreme Court on
March 4, 1974, in its decision of Natianal
Cable Television Association, Inc. v
United States, 415 U.S. 338 (1974) and,
Federal Power Commission v. New
England Power Company, 415 U.S. 345
(1974). In these decisions, the Court held
that the IOAA authorizes an agency to
charge fees for special benefits rendered

*x

developing
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to identifiable persons measured by the fees under the court’s reading of the or hoiders of licenses. permits and
value to the recipient” of the agency I0AA’ approvals. After each service was

s~rvice. The meaning of the Independent The NRC staff examined the Fiscal properly anal, zed and categorized, a

Ut ces Appropriation Act of 1952 was Year 1981 costs of providing licensing yearly professior al siali iale was

further clarified on December 16, 1976, review and inspection services and develc »pmi‘ yr the Offices of Nuclear
by four decisions of the Court of determined that the Commission’s Reactor Regulat (NRR). Nuclear

Appeals for the District of Columbia
National Cable Television tion
v. Federal Communications
Commission, 554 F. 2d 1094 (1976);
National Asso n of Proadeastemy
Federal Cor nications Commission
554 ¥. 2d 1118 (1976); Electronic
Industries Association v Federal
n Commission, 554 F. 2d
thtﬂrh,a“diuuu~#‘¢“mr
Commissiondue v. Federal **
Communications Commission, 554 F. 2d
1135 (1976). These decisions of the
Courts enabled the Commission to
develop fee guidelines that are still used
for cost recovery and fee development
purposes

The ( sion’s fee guidelines were
upheld on \.\, 1st 24, 1979, when the
U.S. Court of Appeals for the Fifth
Circuit held in Mississippi Power and
Light Co. v. U.S. Nuclear Regulatory
Commission, 601 F. 2d 223 (1979), cert
denied 44 U.S. 1102 (1980), that (1) the
Nuclear Regulatory Commission had the
authority to recover the full cost of
providing services to identifiable
beneficiaries: (2) the NRC could properly
assess a fee for the costs of providing
routine inspections necessary to ensure
a licensee’'s compliance with the Atomic
Energy Act and with applicable
regulations; (3) the NRC could charge for
costs incurred in conducting
environmental reviews required by
NEPA; (4) the NRC properly included in
the fee schedule the costs of

ncontested hearings and of
:l\in\lﬂis\rdw\é‘ and technical support
services; (5) the NRC could assess a fee
for renewing a licence to operate a low-
level radioactive waste burial site; and
(6) the NRC's fees were not arbitrary or
capricious

On July 19, 1982, the U.S. Court of
Appeals for the First Circuit decided the
New England Power v. NRC, 683 F. 2nd
12 (1st Cir. 1982) coacerning the
assessment of fees for withdrawn
apr lications. The Court held that
applicants may not be hilled for the cost
of reviewing withdrawn applications for
which the request for withdrawal was
filed with the Commission before
November 8, 1981, the effective date of
the Commission's interpretative rule
concerning this matter. The Court
furtk2r stated that “review work
perform ed by the NRC at the request of
an applicant constitutes a sufficiently
substantial and particulalrized benefit io
the applicant to justify the imposition of

Associa
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March 23, 1978 schedule of fees in 10
CFR Part 170 was not adequate
the costs of providing th
they meet the intent of Congress as set
forth in Title V of the Independent
Offices Appropriation Act of 1952
V of the Independent Offices
Appropriation Act was formerly
codified at 31 U.S.C. 483a. With the
enactment of Title 31, United States
Code, into positive law, Pub. L. 97-258
September 13, 1982, 96 Stat. 1051, the
law is now found at 31 U.S.C. 9701, and
reads as follows

to cover
e service nor did

Title

Sec. 9701. Fees and charges for Government
services and things of v €
(a) It is the sense of Congress that 2ach

service or thing of value provided by ar
agency (except a mixed-ownershig
Government corporation) to a peson ‘except

a person on official business of 1 1= Ur.te

States Government) is to be self-sustaining to
the extent possible
(bl The head of each agency (excep! a

mixed-ownership Governme x" corpore‘ion)
may prescribe regulations esta “.r.g the
charge for a service or thing \w‘ value
provided by the agency Regulations
prescribed by the neads of executive
agencies are subject to policies prescr ibed b
the President and shall be as uniform as
practicable. Each «

(1) Fair; and

{2) Based on—

({A) The cost to the Government

(B) The value of the service or thing to the
recipient

(C) Public policy or interest served and

(D) Other relevant facts

(¢) This section does not affect a law of the
United States—

(1) Prohibiting the determination and
collection of charges and the disposition of
those charges: and

2) Prescribing bases for determining
charges. but a charge may be determined

harge shall be—

under this section congistent with the
prescribed bases
(Pub. L. 97-258. Sept. 13, 1982, 96 Stat. 1051)

Commission guidelines (47 FR 52454)
were used as the basis for determining
whether or not a particular licensing or
inspection service rendered by the NRC
may be subject to cost recovery under
this rule and what the fee may be. The
November 22, 1882 notice of proposed
rule making and the schedule of fees
contained therein contemplated 1 [l cost
recovery where it was determined to be
fair and equ'dhm

In developing the revised schedule
the staff analyzed the functions
performed by each NRC office to
determine which activities, if any
provided special benefits to applicants

4
1 N
10N, 1Y

N{d"'!i:l;\l'#":\ i Saf Rué
and Inspection and Enforcement
and for the Advisory Committee on
Reactor Safeguards | ACRS). Atomic
Safety and Licensing Board Panel
(ASLBP), and Atomic Safety and
Licensing Appeal Panel (ASLAP). The
.dhsm § 170.20 were d¢ sing
(1) each office's
compensation (salaries)

ards (NMSS)
(IE)

Vi '_\“Vb'.’! u
pers nnel
pe '\nr(‘““oi

benefits, administrat \:- support and
) the number of ;,
employees working in each program
office {excluding

supervisory and management direction

costs of

travel, (2 fessional

.nin'.d‘u'm';u'

employees), and (3) the overhead
support costs based on an analysis of
Program Direction and Administration
and Program Technical Suppor

pfﬂ\hh‘ll to \HR \\1‘ S Ik
ASLBP,and ASLAP

After the analysis, the s off effort and
ysts cf the Offices of the
Secretary (SECY), Controller (C ON)
Management and Program Analysis
(MPA) now Resource Management
Administration (ADM), Executive Legal
Director (ELD), and Executive Director
for Operations (EDO) were allocated as
overhead support to other NRC offices
These costs of SECY, E.D and EDO
were allocated on a percentage basis
while the costs of ADM and CON were
distributed to ali NRC offices on a pro
rata basis based on stafi complement in
each office

‘\( RS

other ¢

and

Analysis of Comments Rec eived

One hundred twenty-nine letters were
received commenting on the proposed
revision to Part 170. Fifty-three letters
were from persons conce rned with Part

50 facilities and 78 commented on fees
for materials licenses. Fifty-two r\f the 7
letters commenting on materials licenses
were concermned with medical programs,
Pzg‘n were concerned with uranium
mining or milling interests, and the

remaining 16 were concerned with other
types of industrial applications. In
addition to the 128 letter
13 letters of inquiry were re« wu-d fr()m
Congressmen. Copies of all comment
letters are available for public
inspection or copying for a fee at the
NRC's Public Document Room. 1717 H
Street, NW., Washington, D.C

The comments ranged from strong
opposition to all fees to the argument
that the proposed fees were inadequate
to recover the NRC's costs of all work

2 af ~ \
s of sment,
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necessary to protect the public health
and safety and environment.

Most comments took issue with the
proposed smendment in six aivas:

(1) The proposed elimination of
ceilings on fee |, (2) retroactive
application of ‘he proposed
amendments; (3) charges for certain
kinds of exemptions or extensions of
time required to comply with a rule; (4)
the need for NRC management control
over the review and inspection process:
(5) charges for non-routine inspections;
and (6) proposed fees for medical
program licenses.

Elimination of Ceilings

Comments on the proposed
elimination of maximum fees usserted
this action was inequitable and did not
take account of staff inefficiencies and
variations in the work product of
personnel that exists in the licensing
process. Commenters asserted that
these variations in staff efficiencies are
beyond the control of the applicant and
that the applicants should not have to
pay for perceived staff deficiencies and
inefficiencies in the licensing process.

In legal terms, it is ciear that the
Commission may charge the full cost of
processing an application for which the
applicant receives a special benefit not
available to the public et large. rhis is
clearly one of the conclusions to be
drawn from Mississippi Power and
Light v. US. Nuclear Regulatory
Commission, 601 F.2d 223 (5th Cir, 1979)
where the court a ed the fee rule
and schedule published in February,
1978. That fee schedule included full
cost recovery for several kinds of
licensing activities as well as
Commission reviews that fell within the
category of special projects. In
upholding the fee schedule, the court
explicitly emphasized the legal authority
of the Commission to recover the full
cost of providing services to identifiable
beneficiaries. See id. at 232 and 233.

Althougli there is metlegal objection *
to full cost recovery, in response to
comments received, the final rule has
been amended to retain a predetermined
ceiling or maximum fee for a majority of
applications and licenses where the fees
are computed on an individual basis
using the professional staff hours and
the professional staff rates cc atained in
§ 170.20 and contractual services costs
expended for the case. The ceilings
represent, in most instances, the top of
the cost ranges shown in the proposed
rule for the various fee categories.

For power reactor operating licenses,

1 review costs were used as
the ceiling for the operating license fee
oinultwulh.auyfuuorlm%pow
operating license issued in FY 1981 for a

* no

first unit at a site. The McGuire review
did not encompass any unusual review
problems and could be considered a
normatve operating license review.
46,200 professional staff hours were
required for the McGuire 1 review and
when these hours are multiplied by the
appropriate FY 1981 staff rates and the
costs of contractual support services are
added, the cost is approximately $3.1
million for the operating license.

There is no firm data base that may
be used to establish a ceiling for reactor
construction permits since the NRC has
not completed a construction permit
review since January 1979. Only the
Hanford/Skagit and Clinch River
applications are under review and
indications are that the Hanford/Skagit
application will be withdrawn. The
Clinch River Breeder application is
unique and incomplete. At this point,
costs incurred in the ongoing review of
Skagit 1 are approximately $3 million.
Accordingly, no ceiling has been
established for construction permit
reviews for power reactors.

The NRC has no applications on file
for research or test reactor facility
construction permits or operating
licenses and none are anticipated.
Consequently, no ceilings have been
established.

On December 17, 1962, the NRC issued
a manufacturing license to Offshore
Power Systems for eight floating nuclear
plants at the preliminary design stage.
This is the only reactor facility
manufacturing license that the
Commission has issued. When the FY
1881 professional staff rates are applied
to the professional hours required to
complete the review of the preliminary
design plus the contractual services
costs expended, the cost for the review
is approximately $3.2 million,
Accordingly, based upon actual
experience for this category, the new
ceiling for the review of a manufacturing
license preliminary design is
approximately $3.2 million. The
Commission has had no data base to use
in developing a ceiling for review of a
final design for manufactured reactor
facilities.

Ceilings have been established for the
review of Part 50 power reactor
applications fer license amendments
and other approvals. The March 1978
rule separated applications for license
amendments and other approvals into
six classes based on the complexity of
the review. In developing a ceiling for
this final rule, the Commission
examined approximately 200 completed
power reactor amendment actions and
applied the FY 1981 professional rates
(§ 170.20) to the professional hours
expended for each of these reviews. The

review costs ranged from a few hundred
dollars for an administrative type
amendment to $164.600 for an
amendment authorizing repair of a
steam generator. The 1981 amendment
authorizing steam generator repair
required 2,609 professional hours and
$2.800 in contractual support services
costs to complete the review. This
application was used as the ceiling for
power reactor license amendment and
other approval fees. A ceiling of $42.100
has been establist.ed for test and
research reactor tucility license
amendments based on the upper limit of
cost shown in the November 22, 1982
notice,

The Commission has not changed the
ceiling of $20,000 on charges for the
reviews of topical reports. These reports
are normally reviewed independently of
any specific application for a
construction permit or license and
should benefit the NRC licensing
process and the utility by reducing the
time required to review certain
applications. The Commission believes
that the upper limit of $20,000 for a
topical report review is fair and
equitable and should not discourage the
submission of such reports. The ceiling
applies to all persons filing topical
reports for review and is consistent with
Commission license fee guidelines as set
forth in the Commission’s November 22,
1982 notice of proposed rulemaking.

A limit of $147,600 has been
established as the ceiling that may be
assessed a wtility for Part 55
examinations and associated activities
conducted for each of its plant sites)
during any one-year period. This ceiling
is based on workload data developed by
the Office of Nuclear Reactor Regulation
(ONRR) which shows that on the
average 1.32 professional staff years are
expended per site each year to conduct
requalification examinations,
replacement examinations and
reexaminations for reactor operators.
Based on the FY 1981 professional staff
rates, the NRC's average cost for this
service would be $147,600 and this figure
has been used as the ceiling which may
be assessed during any one-year period
per site.

Ceilings have been retained for
review of applications for preliminary
and final standardized reference design
approvals filed by vendors and
architect-engineers for rea. ior facilities.
No preliminary design app ovals (PDAs)
or final design approvals (FDAs) were
issued in FY 1981 and the only approval
issued in recent years was the FDA for
GESSAR 11 issued July 27, 1983, to
General Electric. The review of GESSAR
Il required 15,176 professional staff-
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1 $468.493 t tua signit i1 A1 threat to the put ense ,":\‘.' nNs w

services costs. Since GESSAR 11 is the health and safety. Fees tor non-routine grouping. For reactor const

t st lardized roforence spections whe eilings are shown permits a i operating lice
design approval completed. 1t was used the rule w »d on ful sts some major tuel cycie ma
18 the base to establush a Ce R 1 Ce 1RS Nave retained for Licenses n:'lr{i"‘t‘,d[;' d
review of standardized reference review of applications for renewal and charged with the ANCE
designs liled by ve § Or archite Hme nent ol spe il nuciear mater:al pa {1 in instalime n a
[ 10078 The ceiling 1s approximately ense categories 170.31 1A 18.1D 1k 1s the w v[ki\’-!;\"'\n‘\‘:f‘
$14n n and was computed by using 1F and 1G. Fees for new special nuciear s reached. In such cases
the professiona staff-hours expended material licenses in categories 170.31 rates established by this linal rule w

the review n tiplied by the statll ind 1l w be based on full apj v only to work that takes |
rates in § 170.20 and the ts ol it cellings because tne NR( o1 -|."vr'?-~ eftective ’ll'v of the |
contractual services. The NRC has nt data ' > use in develof “The hourly rates used for the 1978
recer ta o use eveloping ce 258 1d no new applications are rule (43 FR 7210) will be applied to work
for amendments and renewais ol anticipated for these categories. Ceilings  completed prior to the effective date of
prelimi y and ! lesign apj 118 are retained for source material license the final rule. Billing and payment w
Ceilings have been retained on fees categories 170.31 2A and 2B for new be for work in progress, and again r
for routine spect f lear power s, amendments and renewalis and element of retroactivity is present
reactor fa es (Category 170.21A for 1?».1‘”‘-\7"1'(1‘.3( and 2D for For construction permit and operating
test researct vd critical fa ties ense renewal and amendment only , license applications filed before the
170.21( and all categores « { materials Ceil 188 are retaine 1 tor V\v1~.'r'\‘. sposal M’i“'v?’th\.‘\f“‘l.‘.r‘l." “n re is ke
licenses except special nuclear materia cense category 4A for new licenses no change in the Commission's posit
license categories 170.32 1E., 1F and 11 renewa and amendment. Ceilings have respecting the applicability of the fee
< & e material license category 170.32 h.-.~:,'.’,..m.szrvr,--:\;u ation scaedule Just as with the fee schedule

'E: and waste disposal license category certificates ol compliance calegories published February 21, 1978 (43 FR

170.31 10A-10E. These

7210). the Commission's position is thatl

i based on revised estimates of review -
of proposed rulemaking w | have ‘ ceilisiga . “ 1es s . the fee due is that fee in the schedule
2§ rt provide hy tt censing stat r ~
eliminated ceilings on inspect fees elior: proviaea oy the ueh ‘\," In legally in effect in the codified
iz ' instances where the nsing staf -
for all Part 50 licenses, fuel cycle . - 2 b . “‘ " regulations at the time the full fee
1 s estimates exceed the top ol the cost
licenses, licenses aultnd ZINR ¢ pt I‘ - p ?utm:;r.;-..\.hle' {his posit 1 Was
3 1 i range shown in Table 10 of the ) ¢
«nd burial of radioact ind - 5 " =t . o expressly stated in the Statement ol
T ) November 22, 1982 notice, the -
licenses aut zing co gency storage ) Considerations to the 1978 rule e 43
) ommis nt »d the upper
of low-level radioactive waste al ) ;\ Ao '.l S ) FR 7210, 7215. In approving in total the
. range ol cost shi ible 10w e o
( ear power reactor sites . p 1978 fee r u]z' 'ht‘(uurf in Mississippi
retained as the
The revised ceiling on fees for routine A . . Power a _,\,‘.‘.'\ U.S. Nuclear
I'he ceilings se in this final rule

nspections of an operating nuclear o o Regulatory Con sion, supra
g ; represent the maximum an appl 1 ) - .
. d.u»;wdnrwi ratifi Hhmpnm ion. The
ensee will pay for NRC servi
) Commission s pnn' on was also ratified
n no event will the fee assessed exceed .
in New England Power v. U.S. Nuclear
Regulatory Commission fmlk 2d 12
(1st Cir. 1982), where the court allowed a
Retroactive Application of Fees new rule charging a fee for withdrawn
applications to be applied to

power reactor s $300.000, and is based
on actual FY 1

This ceilir
that may De
and safeguar

the cost of reviewing an application or

conducting an inspection

and represen

' . Comments regarding ‘retroactive
that may be charged for each licensed spplication of fees were directed applications withdrawn after the
reactor unit during a one-year period primarily to th » question of applying full rT?tu'nr date of the rule (although not
No ceilings have been developed for cost recovery to applications already on before), regardless of when the
-«-, ecial nuclear material license file and being processed at the time this application was filed. In this case, it was
egories 170.32 1E, 1F and 1l: source rule change would become effective clear that while no fee was chargeable
material license category 170.32 2E: and Since the final rule would now retain until the new rule was effective, this fee
waste disposal license category 170.32 ceilings for most major licenses, and the would be chargeable m all applications
4A because of the limited inspection hourly rates established by this rule will withdrawn after its eifective date. Thus
activity and inspe cost datadess= *  anply only to work that occurs after the for both license fees and fees for
these licenses. NRC records show only effective date of the final rule, this withdrawn applications, the controlling
= four cate v 1t enses. two 1r particular aspe t of the question of cases establish that the fee to be
s licenses. seven 11 licenses 2k retroactive” application of ti charged is the fee in the rule in effect at » -
i es and two 4A licenses smendments is no longer germs the time the license is issued or the
[ here are no ceiiings in 'he [inai rui However, the Commission believes that application withdrawn. The right of the
for non-routine or reactive inspections the charge of “retroactive” application Government to collect the full fee and
except for small materials license of the rule, implied by the commenters the obligation of the applicant to pay are
programs in fee categories 170.32 1}, 1K to be illegal, should be addressed in firally fixed et that time, and not before
2D, 2F, 2G i\ P and 4B th h'-ig',"H\ detail The concep: of impermissible
Ceilings were not established for these The Commission fails to see an retroactivity epplies only to those cases
licenses because the level of inspection in ‘-n"."?rh\ ble retroactive application of where a new ‘aw or rule is applied to
effort required to deal with incidents, or the rule. For full license fees that are transactions completed in the past, prior
allegations, or required for followup on payable in advance on filin uf an to the new rule vshu-rf-m;' rights and
program deficiencies or implementation application. the fees are for future obligations of the parties already have
of specified safety requirements is review and there is no retroactive been fixed. See Sturges v. Carter, 114
determined on the basis of safety application involved: most materials U.S. 511, 519 (1884); Reynolds v. United
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States, 292 U.S. 443 (1934). It is clear
from the action of the courts in both
Mississippi Power and Light v. U.S.
Nuciear Reguiatory Commission, supra,
and New England Power Co. v. U.S.
Nuclear Regulatory Commission, supra,
that applicants have no antecedent right
in any given fee (or absence of a fee)
that was not finally due and levied on
the applicant before the effective date of
a rule enlarging a fee or imposing a new
fee.

Commenters, however, cited a few
cases 10 suppa:t their characterization
of the Commission's proposed rule
revision as impermissibly “retroactive.”
Among those cases cited. Securities and
Exchange Commission v. Chenery Corg.,
332 U.S. (1947), in upholding an alleged
“retroactive” administrative order of the
SEC, appears to support the
Commission's position more than
commenters’ position. Two other cases
cited by commenters, N.L.R.B. v.
Majestic Weaving Co.9%%F. 2d 854 *
(2nd Cir. 1966), and Retail Wholesale
and Department Store v. N.L.R.B., 466 F.
2d 380 (D.C. Cir. 1972), are concerned
with a very specialized national labor
law case of applying a newly announced
rule of decision in en adjudication to
other adjudications in which .he
conduct of the parties predated the new
rule and which relied upon a prior rule
of decision. As the discussion in Retail
indicates, even in these cases the
answer to the question of permissible or
impermissible retroactive application
seems 10 lie in the discretion of the
court. See also, H. and F. Binch Co.
Plant of Native Laces, etc. v. NI.R.B.
456 F. 2d 357 (2nd Cir. 1972).

One commenter also took issue, on
the basis of retroactive application of
the [ee schedule, with the removal of the
ceiling for review of topical reports
submitted for review prior to the
effective date of these amendments.
Two cases cited by this commenter.,
Saint Francis Memorial Hospital v.
Weinberger, 413 F. Supp. 323 (N.D. Cal.
1976) and Phillips Petroleum Co. v.
Department of Energy, 449 F. Supp. 760
(D. Del. 1978), both illustrate an
application of the general principle that
a rule cannot be applied retroactively to
established antecedent rights in
completed transactions. In the first case,
an improperly issued rule was applied
retroactively by the agency to deny a
hospital its medicaid reimbursement for
construction interest which it had paid
and expensed rather than capitalized as
required by the improper rule. In the
second case, a rule was applied
retroactively by the Department of
Energy to deny to an oil refiner passed
through. nonproduct cost increases

*

355

previously allowed under DOE staff
pructices. These cases are consistent
with New England Puwer Co. v. U.5.
Nuciear Regulatory Commission, supra,
where the court disallowed retroactive
application of the new rule to
applications withdrawn before its
effective date; that is, the Commission
could not change antecedent financial
rights in fully completed transactions.
The Commission's position is that
observations with respect to the
asserted retroactive application of the
new schedule to major licenses would
also apply to increasing the ceiling for
topical reports were the Commission to
do 80, however, in view of the fact that
the Commission has not changed the
ceiling for topical reports there is no
need to further address the question.
The action would not be retroactive
because, under the Commission's rules
as ratified by the courts, an applicant
has no established antecedent right in
the full amount of a fee until there is a
fixed obligation to pay the full amount.

Fees for Requests for Exemptions or
Extensions

Some reactor licensees expressed
concern with the proposal to charge fees
for requests for exemption or extensions
of time to compiy with Commission
regulations. The rule published for
comment proposed to change the rule on
fees for requests for exemptions and
extensiors of time in two areas. First,
the Commission's discretion to waive
fees in certain instances would no
longer be explicitly stated as done in
footnote 2 to 10 CFR 170.22, and
applicants and licensees should not
depend upon an automatic exercise of
Commission discretion in waiving fees.
This is reflected in the revised wording
of footnote 1 to the new 10 CFR 170.21.
Discretionary exemption authority still
exists, however, in the unchanged 10
CFR 170.11(b)(1). This change is
primarily one of procedure, not
substance. Further, amendments
resulting directly from orders issued
pursuant to 10 CFR 2.204 still remain
exempt from fees.

Second, the proposed change would
add exemptions from regulations to the
list of Commission actions on
applications subject to fees, an area not
covered in the 1078 rule. In opposing this
change, a few commenters cited
Connecticut Light and Power Co. v.
NRC, 673 F. 2d 525 (D.C. Cir. 1982) in
support of their contention that fees
should not be charged for exenptions
from regulations. In this case the court,
in upholding the NRC rule. stressed that
the rule contained built-in flexibility in
an exemption procedure under which
licensees could show that an alternative

tn a prescribed requirement provased
equivalent safety protection. Because
the exemption feature of that rule was
intended to be at the option of the
licensee (i.e., the licensee could either
comply with the rule as written or
request an exemption that served,
among other things. to allow more time
for compliance). a licensee applying for
an exemption did so for its own benefit.
The review of the exemption request
and the issuance of an approval is a
service to the applicant that can be
legitimately charged for when covered
by the rule. It is the view of the
Commission that the case is not
persuasive on the point of not charging
for requested exemptions from
regulations.

In issuing its 1978 rule, the
Comimission exempted from fees certain
applications for Commission approvals
that had never been subject to fees and
which were filed prior to the effective
da*: of the ru's. This wa. done on the
wrounds of fairness and equity because
some applicants had already received
approvals on a fee-free basis, while
others in the same class had not and,
were it not for the Commission's
discretionary exemption, would have
been subject to payment of a fee (See 43
FR 7210, February 21, 1978).

The final rule will allow the
Commission to exercise its discretion in
the same manner with respeci to those

:xemption requests not previously
.ubject to fees which were filed with the
Commission prior to the effective date of
this amendment to 10 CFR Part 170. This
would primarily include exemption
requests filed under the fire protection
rule (10 CFR 50.48) and under 10 CFR
30.11, 40.14, 50.12, 70.14, and 73.5.
Request for exemptions filed after the
effective date of this amendment will be
subject 1o fees.

Management Oversight

There were several comments that
without ceilings on fees NRC
manasgement may not exercise adeguate
control over the review and inspection
process to control costs and there would
be little or no incentive to conclude
licerse reviews and inspections quickly
and use resources efficiently It was
suggested that there may be excessive
use of contractor services in licensing
and inspection,

The NRC's principal concern under
the Atomic Energy Act of 1954, as
amended, is public health and safety.
While the Commission is committed to
the expeditious review of each
application and uses all reasonable
means of keeping costs as low as
feasible. its responsibility for health a.d
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engino an { ingnection
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esseq !
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amount of time and professional staff
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staff management, the

Commenters suggested that there are
factors which affect the cost of reviews

o not increase

and inspections that ¢
value to the recipient of the service
such factors as meetings attended by
staff and reassignment of personnel to
yther projects were most often cited
Management exercises control to ensure
that only those staff members who have
A need-t YOW Or something to

pate in meetings. In
nstances, reviews may be
f oecause |

1
personnel are

jelaye( roject

assigned to a higher priority task. This
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It was suggested by the uranium
milling industry that the NRC shoul
ninate or greatly reduce the use

nsultants and

elmn
yutside technical ¢
staff with adequate management

controis to review applications
3

Representatives ais0 citec instance
where they felt the NRC disregarde
input of consultants

In reviewing applications, the agency
uses existing staff where possible
However, it is sometimes difficult to fine
and retain qualified experts in all the
various disciplines nec2ssary to perform
licensing reviews. Also, licensing work
is sufficiently varied so that it is not
always possible to justify having certain
types of full-time experts on the staff to
do the occasional reviews demanding
their expertise. Consequently, outside
technical consultants are used as
needed. Thus, the employment of direct
staff is not always more cost effective
As to disregarding the advice of
cor:sultants, the situation noted by the
commenter resulted from experience
and knowledge gained by NRC between
the time that a draft Environn
Impact Statement (EIS) had veen
prepared using consultant input and the
issuance of the final EIS. Operat
difficulties at the first commercial scale
nk"ﬂ A 1{" t

consider the site-specific hydrological

nai
0

detail: in effect

haracteristics in mor in eff
the work performed earlier by NRC
consultants was overtaken by events

To better manage contractual efforts
a Technical Assistance Program
Manager is assigned to each contract
and has an oversight function which
includes cost and schedule control. The
Program Manager is responsible for the
review and approval of all contract
costs that are to be included in any
license fee. In the case of very large
contracts. the NRC uses a full-time
dedicated Techknical Assistance Program
Manager Group to manage, review, and
oversee these contract operations

Charge: for Non Routine Inspections

Several commenters expressed

ncern about the proposal to charge for
unscheduled)
inspections. The commenters correctly
pointed out that the Commission stated
in eariier notices that for poiicy reason
it chose not to charge fees for non
routine inspections. For example
Federal Register notice of the current
rule, the Commision stated that nor

non-routine (i.e

in the

routine inspections would be excluded
from fees based upon Commission
policy (43 FR 7210, 7213, February 21
1978), and that non-routine inspections
are “considered to be an independent
public benefit” (42 FR 22149, 22161, May
21, 1977). The c¢

mmenters note that the

tions deal

issues of

f special nuclear
and protection of the
nment. Since 1978, providing this
e of non-routine insy
e a significant effort for the NR(
nspection st 1ff. For these reasons. the
8 changing |
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a service necessary to assist a recipient
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regulations as in routine inspections
No fees will be assessed for
nvestigations conducted by the
Office of Ir

investigations are outside the definition
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NE
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of inepections. In ad«
inspections that result from third party
allegations will not be subject to fees
and in computing an inspection fee the
hours of the Enforcement Staff, Office of
Inspection and Enforcement, involved in
the processing and issuance of a notice

f

of violation or civil penalty would be

exciuded
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amendment. Because licenses are ssued
for five-year periods, the average cost
for a new license amounted to less than
$40 per year In the revised schedule the
charge for a new license would be $580

or a little more than $100 per year for all
medical licenses except for a new
license fee category, the broad scops
research and developmen: license
issued to some major medical

institutions. The license ‘ee for the

broad s« ope license is $1.200 ‘or fiy
years, or an average of $240 per vear. If
the full cost ¢ license fees wis padsed
on to patients, it would result in a

relatuvely minor increase n cost per

paticut
Other Comments

There were comments that the
could reduce costs of licensing
milling activities by eliminating
requirement for the full National
Environmental Policy Act (NEPA)
environmenta: impac! siatement (EIS)
for each application throuwy
genenc environmental statements
supported by experience the NRC has
gained to date through the licensing and
inspection of uranium mining
operations. The NEPA reviews being
quesiioned generally fit into three types
first, new uranium miils; second

h the use ol

renerval of uranium mill licenses: and

third, in-site solution mining operations
For the first type, 10 CFR Part 51 of the
Commission’s regulations requires that
an EIS be prepared. The Com
believes these rules are consistent with
NEPA and the regu'ations ol th
on Environmental Quality. As
second type review, the issue may be
moot. Before the issuance of the Gener
virenmental Impact Statement on
Uranium Milling (GEIS), NRC had
committed itself to doing an FIS at the
time of the lic ense renewal for existing
mills and to continue this practice unt
the issuance of the GEIS. Whken t)
GEIS was issued, essentially all mills
had been evaluated and FIS's issued. It
has been NRC p«»'m v to perform an
environmental assessment at the time of

sSsi10N

license renewal to determine whether a
full EIS should be prepared for the
renewai. Absent any significant
changes, a negative declaration is the
usual result. As for the tt f
application, in-situ mining ns

the matter is currently being considered
by the Coiumission's legal staff to
determine if there is anv mandatory
requirement for an EIS

Ore person commented as to why the
proposed fee range for review of an
application for an /n-8:tu mining
operation is higher than the applicant's
H:ﬂfnpru;“-.-m,. ';.‘ 1tion ‘,\ ‘1'!"

part of NRC review costs are incurred ir

T £ 11 - 4

Né ni( o Y

preparation of the EIS. NRC costs for
preparation of the EIS are comparable to
those of the Corps of Engineers, GSA
EPA and FHA, based on an August §
1977 GAO report to the U.S. Senate with

?:‘,,_' ires u

dated to cover inflatior

Another factor that has a significant
im >act on licensing costs is the quality
of the information and completeness of
the application. In fact, there is a direct
relationship between costs of review
and the completeness and quality of an

application, and this is under the control
f

of the applicant

deveral commenters suggested that
facilities and major fuel cycle applicants
and licensees be billed for licensing
services on a more frequent basis than
it six-month intervals, e.g., on a monthly
)r quarterly basis, or alternatively to
continue the present procedure of billing
when the license or permit is issued. No
one hilling frequency is satisfactery to
11l applicants and licensees
Consequently, the billing procedures in
this final rule are the same as the
procedures described in the proposed
rule. Applicants will be billed for review
and licensing costs at six-month
intervals as the review progresses or
when review of the application is
completed, whichever is earlier, for

th )

ons where fP!‘ﬂ are based

] | Y ]
m iu osts. Licensees will be

ose applica

Hed at
the end of each calendar quarter for

completed

1 } .
I mnspecuons where fecs are
hase donf

ull costs

It was suggested that elimination of
the present Commission policy whereby
payment of standard reference design
{nyclear steam supply system or balance
ol piant) review cost are deferred until
the design is referenced in a utility
ipplication may serve as a disincentive
to standardization of the nuclea:
industry. Prior to March 1978, the NRC
recovered none of these costs. The 1978

rule contained a deferred payment plan

where the fee would be collected as the
design is referenced in an application

ty. The fee would be paid
Iments as the first five units

were referenced. Since 1978, the

Commission has recovered none of its
0818 inc i
and [inal designs except for application
fees. The staff expects that the final
design approval for CESSAR-80 will be
ssued within the next several weeks

urred in review of preliminary

and at that time the Commission will
recover a portion of its review ¢ )8t
Under the Independent Offices
Appropriation Act of 1952, the

Commission has the responsibility to

recover its costs of providing special

enefits to identifiable recipients and in

ths insta e, the ser s are rendered
tted: An individual
ipart Tr 1 fa

at the request of the vendor or architect
engineer
One person commented that the costs
of Part 55 reactor operator examinations
should not be charged to the facility
licensee since it is the reactor operator
who receives the special benefit of the
Part 55 license. Part 50 requires that
applicants for reactor operating licenses
have qualified reacior operators when
the licenses are issued and subsequently
to have approved requalification
programs. The NRC must approve the
licensee's initial program for qualifying
reactor operators and its
requalification/replacement programs
Accordingly, it is the utility which
applies for certification and
onsequently is the beneficiary of the
Part 55 licensing action
Several persons commented that fees
should be eliminated for amendments
issued for the convenience of the
Commission and where amendments are
submitted solelv to comply with changes
in Commission rules and regulations
Fees are not imposed for amendments
issued solely for the convenience of the
Commission and for which there is no
request or application
On the other hand. applications
submitted as a result of Commission
rules, regulations, or requests for license
amendments that are necessary to
protect the public health and safety and
environment are subject to fees
One person said that licensees should
not be penalized by fees for recuesting
an amendment which would exempt
them or provide relief from a general
Commission rule that may not be
applicable to a particular tvpe of
facility. If a rule is not applicable to a
particular type of facility there is no
need to request relief from it. If a request
for clarification of the rule's
ipplicability is presented, such a request
for clarification would not require a fee
It was suggested that fees for small
materials licensed programs should be
based on full cost so that applicants
filing well-prepared and complete
applications would pay only their fu!l
costs. In the final rule the Commission
has elected to continue to set fees for
these licenses by dividing them into
several fee categories based on the type
of material, use, complexity of the
review, and licensing experience. The
alternative of imposing full cust for each
review and inspection would impose a
significant administrative burden and
expense upon the NRC since more than
8.000 individual fee determinations
would be required each year. The fee
assessed for each category of small Part
30. 40 and 70 programs would continu

srator cannot be 1censed
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after the effective date of this final rule.
Inspection fees Lased on the average
cost method of computation will
continue to be due upon notification by
the Commission.

Licensees currently billed once a year
for inspections (Part 50 power reactor
licensees, other production and
utilization facility licensees, and
possession-only licensees) will be billed
under this final rule un a pro-raed basis
for any partial year elapsed (less than
365 days) since they were last billed
under the 1678 rule. That is, if 20 days
have elapsed from the last billing period
to the effective date of this final rule, the
licensee would be billed 20/365 of the
total fee as prescribed in the 1978 rule.
Thereafter, those licensees will be billed
quarterly based on the rates shown in 10
CFR 170.20 for inspections initiated on
or after the effective date of this final
rule. These pro-rated billings will be
made when this final rule becomes
effective. For those licensees who hold
licenses that are billed on a per-
inspection basis (small materials

rogram:s) if the inspection is started
fore the effective date of this final
rule, the licensee will be billed in
accordance with the fees established in
the 1978 rule.

All revenues collected in fees by the
NRC for providing licensing and
inspection services to applicants and
licensees have been and will continue to
be deposited into the U.S. Treasury as
miscellaneous receipts, and not used as
an offset to the NRC appropriation.

Paperwork Reduction Act Statement

The final rule contains no information
collection requirements and therefore is
not subject to the requirements of the
Paperwork Reduction Act of 1980 (44
U.S. 3501 et seq.).

Regulatory Flexibility Certification

In the notice of proposed rulemaking
published on November 22, 1982 (47 FR
52454), the Commission determined in
its Regulatory Flexibility Certification
that, based upon the available
information, this rule was not expected
to have a significant economic impact
upon a substantial number of small
entities as defined by the Small Business
Act or the Small Business
Administration regulations issued
pursuant to the Act (13 CFR Part 121).
The Commission did, however, invite

any licensee whoconssderitsell tobea *

small entity to provide additional
information by respon. .ng to four
general questions on how the regulation
could be medified to take into account
the differing needs of small entities. In
keeping with its normal practice, the
Commission also mailed the proposed

* considered

rule document to each of its more than
9,000 licensees.

The Commission received 129
comments on the pro rule,
representing less than two percent of ali
NRC licensees. Of the 129 comments,
only one mentioned the Regulatory
Flexibility issue directly, recommending
that NRC tier its license fers to charge
smaller licensees reduced fees for
licensing actions.

A total of 15 comments are believed to
have come from small entities based
upon a review of information contained
in their comments. Six of these
comments were from smalil hospitals, six
from small radiology firms, one from a
small uranium milling company, and two
from other small materials licensees.

Each of the small hospitals, small
radiology firms and two of the
remaining small entities which
commented were subsequently
contacted by the Commission staff in an
effort to obtain further information
concerning the economic impact of the
revised fee rule on their operation.

The license application fee would
represent an increase of approximately
$500-81000 for each of the small
hospitals (defined as a hosg.tal with
fewer than 150 beds by the Small
Business Administration regulations, 13
CFR 121.3-10(d)(5)). When apportioned
over the five-year life of the flcame.
increase would result in an annual
increase of $200 or as estimated by one
hospital administrator; by about fifty
cents for each procedure conducted by
the nuclear medicine department. Most
hospitals do not, however, have broad
medical licenses and the annual
increase in application fees would be
about $80. Othcr fees for license
amendments and inspections, while not
assessed on an annual basis, would
occur as needed for amendments and
inspections. The increase in fees for a
routine inspection, which is generally
conducted every one or two years,
would be $280.

The license fee revision for the small
radiologist groups, most of which are
associated with hospitals, are almost
identical to those for the small hospitals.

The three remaining comments from
various small materials licensees raised
a number of concerns not specifically
related o the regulatory flexibility issue
posed by the Commission in its
Certification Statement. A small
uranium mine company commented on
the lack of a specific upper limit on
licensing fees which will be assessed on
a full-cost basis for in-situ mining
licenses. On the other hand, a smali
company with a gauging license and
another with an irradiator license
commented that their license application

fees should be based on full costs rather
than an average cost established for
whole licensing categories. None of
these licensees, when contacted,
indiceted that this revised fee rule
wou!1 have serious economic
implications for their businesses.

Based upon the number of comments
received on the proposed rule, analysis
of the comments, and the additional
information obtained from small
entities, the Commission finds, and
hereby certifies, that this rule will not
have signifcant economic impact upon a
srbstantial number of small entities.

Pursuant to the Atomic Energy Act of
1954, as amended, the Energy
Reorganization Act of 1974, and
Sections 552 and 553 of Title 5 of the
United States Code, the following
amendments to Title 10, Chapter 1, Code
of Federal Regulations, Part 170 are
published as a document subject to
codification.

List of Subjects in 10 CFR Part 170

Byproduct material, Nuclear
materials, Nuclear power plants and
reactors, Penalty, Source material,
Special nuclear material.

PART 170—FEES FOR FACILITIES
AND MATERIALS LICENSES AND
OTHER REGULATORY SERVICES
UNDER THE ATOMIC ENERGY ACT OF
1954, AS AMENDED

1. The authority citation for Part 170 is
revised to read as follows:

Authority: 31U.8.C. 9701 96 Stat. 1051; sec.
301. Pub. L. 92-314, 86 Stat. 222 (42 US.C.
2201w); sec. 201, 88 Stat. 1242, as amended
(42 US.C. 5841).

2. Section 170.2 is revised to read as
follows:

§170.2 Scope.

Except for persons who apply for or
hold the permits, licer ses, or approvals
exempted in § 170.11, the regulations in
this part apply to a person who is—

{a) An applicant for or holder of a
specific byproduct material license
issued pursuant to Parts 30 and 32
through 35 of this chapter;

(b) An applicant for or holder of a
specific source material license issued
pursuant to Part 40 of this chapter;

(c) An applicant for or holder of a
specific special nucleur material license
issucd pursuant to Part 70 of this
chapter:

(d) An applicant for or holder of
specific approval of spent fuel casks and
shipping containers issued pursuant to
Purt 71 of this chapter:

{¢) An applicant for or holder of &
specific license to possess power reactor
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after the effective date of this final rule.
Inspection fees based on the average
cost method of computation will
continue to be due upon notification by
the Commission.

Licensees currently billed once a year
for inspections (Part 50 power reactor
licensees, other production and
utilization facility licensees, and
possession-only licensees) will be billed
under this final rule on a pro-rated basis
for any partial year elapsed (less than
365 days) since they were last billed
under the 1978 rule. That is, if 20 days
have elapsed from the last billing period
to the effective date of this final rule, the
licensee would be billed 20/365 of the
total fee as prescribed in the 1978 rule.
Thereafter, those licensees will be billed
quarterly based on the rates shown in 10
CFR 170.20 for inspections initiated on
or after the effective date of this final
rule. These pro-rated billings will be
made when this final rule becomes
effective. For those licensees who hold
licenses that are billed on a per-
inspection basis (small materials
programs) if the inspection is started
before the effective date of this final
rule, the licensee will be billed in
accordance with the fees established in
the 1978 rule.

All revenues collected in fees by the
NRC for providing licensing and
inspection services to applicants and
licensees have been and will continue to
be depcsited into the U.S. Treasury as
miscellaneous receipts, and not used as
an offset to the NRC appropriation.

Paperwork Reduction Act Statement

The final rule contains no information
collection requirements and therefore is
not subject to the requirements of the
Paperwork Reduction Act of 1980 (44
1".S. 3501 et seq.).

Regulatory Flexibility Certification

In the notice of proposed rulemaking
published on November 22, 1922 (47 FR
52454), the Commission determined in
its Regulatory Flexibility Certification
that, based upon the available
information, this rule was not expected
to have a significant economic impact
upon a substantial number of small
entities as defined by the Small Business
Act or the Small Business
Administration regulations issued
pursuant to the Act (13 CFR Pa* 121).
The Commission did, however, invite

rule document to each of its more than
9,000 licensees.

The Commiss.on received 129
comments on the proposed rule,
representing less than two percent of all
NRC licensees. Of the 129 comments,
only one mentioned the Regulatory
Flexibility issue directly, recommending
that NRC tier its license fees to charge
smaller licensees reduced fees for
licensing actions.

A total of 15 comments are believed to
have come from smali entities based
upon a review of information contained
in their comments. Six of these
comments were from small hospitals, six
from small radiology firms, one from a
small uranium milling company, and two
from other small materials licensees.

Each of the small hospitals, small
radiology firms and two of the
remaining small entities which
commented were subseguently
contacied by the Commission staff in an
effort to obtain further information
concerning the economic impact of the
revised fee rule on their operation.

The license application fee would
represent an increase of approxirately
$500-81000 for each of the small
hospitals (defined as a hospital with
fewer than 150 beds by the Small
Business Administration regulations, 13
CFR 121.3-10{d)(5)). When nﬁportioncd
over the five-year life of the license, this
increase w result in an annual
increase of $200 or as estimated by one
hospital administrator; by about fifty
cents for each procedure conducted by
the nuclear medicine department. Most
hospitals do not, however, have broad
medical licenses and the annual
increase in application fees would be
about $80. Other fees for license
amendments and irapections, while not
assessed on an annual basis, would
occur as needed for amendments and
inspections. The increase in fees for a
routine inspection, which is generally
conducted every one or two years,
would be $280.

The license fee revision for the small
radiologist groups, most of which are
essociated with hospitals, are aimost
identical to those for the small hospitals.

The three remaining comments from
various small materials licensees raised
a number of concerns not specifically
related to the regulatory flexibility issue
posed bv the Commission in its
Certification Statement. A small

any licensee who-consideritsell to be a * wranium mine company commented on

small entity to provide additional
informatioa by responding to four
general questions on how the regulation
could be modified to take into account
the differing needs of small entities. In
keeping with its normal practice, the
Commission also mailed the proposed

* considered

the lack of a specific upper limit on
licensing fees which will be assessed on
a full-cost basis for in-situ mining
licenses. On the other hand, a small
company with a gauging license and
another with an irradiator license
commented that their license appiication

fees should be based on full costs rather
than an average cost established for
whole licensing categories. None of
these licensees, when contacted,
indicated that this revised fee rule
would have gerious economic
implications for their businesses.

Based upon the number of comments
received on the proposed rule, analysis
of the comments, and the additional
information obtained from small
entities, the Commission finds, and
hereby certifies, that this rule will not
have signifcant economic impact upon a
srhstantiai number of amall entities,

Pursuant to the Atomic Energy Act of
1954, as amended, the Energy
Reorganization Act of 1974, and
Sections 552 and 553 of Title 5 of the
United States Code, the following
amendments to Title 10, Chapter 1, Code
of Federal Regulations, Part 170 are
published as a document subject to
codification.

List of Subjects in 10 CFR Part 170

Byproduct material, Nuclear
materials, Nuclear power plants and
reactors, Penalty, Source material,
Special nuclear material.

PART 170—FEES FOR FACILITIES
AND MATERIALS LICENSES AND
OTHER REGULATORY SERVICES
UNDER THE ATOMIC ENENGY ACT OF
1954, AS AMENDED

1. The authority citation for Part 170 is
revised to read as follows:

Authority: 31U S.C. 970, 96 Stat. 1051; sec.
301, Pub. L. 92-314, 86 Stat. 222 (42 US.C.
2201w); sec. 201, 88 Stat. 1242, as amended
(42 US.C. 5841).

2. Section 170.2 is revised to read as
follows:

§170.2 Scope.

Except for persons who apply for or
hold the permits. licenses, or approvals
exempted in § 170.11, the regulations in
this part apply to a person who is—

(a) An applicant for or holder of a
specific byproduct material license
issued pursuant to Parts 30 and 32
thrcugh 35 of this chapter;

(b} An applicant for or holder of a
specific source material license issued
pursuant te Part 40 of this chapter:

{c) An applicant for or holder of a
specific special nuclear material license
issued pursuant to Part 70 of this
chapter:

(d) An applicant for or holder of
specific approval of spent fuel casks and
shipping containers issued pursuant to
Part 71 of this chapter:

(e} An applicant for or holder of a
specific license to possess power reactor
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Each applicant will be billed at six-
month intervals for all accumulated
costs on each application that the
applicant has on file for review by the
Commission, and each six-month period
thereafter or when the review is
completed, whichever is earlier. Each
bill will identify the applications and the
costs related to each. Renewal fees for
materials licenses and approvals not
subject to full cost reviews are payable
at the time the application is filed

(e) Approval fees. Applications for
spent fuel casks, packages, and shipping
Conlaines apw‘n-n‘m‘ speiul fuel siorage
facility design approvals, and
construction approvals for plutonium
fuel processing and fabrication plants
must be accompanied by an application
fee of $150. Applications for facility
standard reference design approvals
must be accompanied by an application
fee of $50,000. Fees for applications that
are subject to full cost reviews are
payable upon notification by the
Commission. For each application for
which the review charges are based on
full costs anu the application has been
pending with the Commission for six
months or longer, the first bill for
accumulated costs will be sent at the
time this rule becomes effective and will
in lude all of the applicable review time
an.' contractual costs expended
Thereafter, each applicant will be billed
at six-month intervals or when the
review is completed, whichever is
earlier. Each bill will identify the
applications and the costs related to
each

(f) Special project fees. All
applications for special projects must be
accompanied by an application fee of
$150. Fees for special projects are
payable upon notification by the
Commssion. For each application for
which the review charges are based on
full costs and the application has been
pending with the Commission for six
months or longer the first bill for
accumulated costs will be sent at the
time this rule becomes effective and will
include al! of the applicable review time
and contractual costs expended
Thereafter. each applicant will be billed
at six-rronth intervals or when the
review is completed, whichever is
earlier. Each bill will identify the
applications and the costs related to
each. For certification of a licensee,
vendor, or other private industry
personnel as instructors for Part 55
reactor operators, there is no application
tee. The licensee, vendor, or other
recipients of the services will be billed
at six-month intervals for full costs

(8) Inspection fees. Inspection fees are
payable upon notification by the

Commission. Inspection
include preparation tim
and documentation time any
associated contractual service costs but
will exclude the time in

Enfore
and Enforcement, in the pr
issuance of & notice of viol
penalty

J08Ts wili
time on site

and

sey b £
ement stall

ation or civil

1}ll‘v
| be subject
to fees based on NRC time spent in
administering the examinations and
tests that are generally given at the
reactor site and any related contractual
costs. The costs also include related
items such as preparing, reviewing, and |
grading of the examinations and tests
The costs will be billed at six-month
intervals to the licensee employing the
operators
6. A new § 170.20 is added to read as
f\ :.“\\5

sts for

{ dart 55 rot fooe
(i) Part 55 review fees

Part 55 review services w

§ 170.20 Average cost per professional
statf-hour.

(a) Fees for permits, licenses
amendments, renewals, special projects
Part 55 requalification and replacement
examinations and tests, or other
required approvals under §§ 170.21 and
170.31 will be calculated based upon the
full costs for the review using the
following applicable professional staff
rates

(1) Office of Nuclear Reactor
Regulation—8$62 per hour

(2) Office of Nuclear Material Safé ty
and Safeguards—$58 per hour

(3) Advisory Committee on Reactor
Safeguards—8$62 per hour ‘

(4) Atomic Safety and Licensing Board |
Panel—8$62 per hour

(5) Atomic Safety and Licensing
Appeal Panel—8$66 per hour

(b) Fees for inspections based on full
cost under §§ 170.21 and 170.32 will be
calculated using the following
applicable professional staff rates

(1) Office of Inspection and
Enforcement and NRC Regional
Offices—853 per hour

Section 170.21 is revised to read as
follows

§ 170.21 Schedule of fees for production
and utilization facilities, review of standard
reference design approvals, special
projects, and inspections.

Applicants for construction permits
manufacturing licenses, operating
licenses, approvals of facility standard
reference designs, requalification and
replacement examinations for reactor
operators, and special projects and
holders of construction permits, licenses
and other approvals shall pay the
following fees
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SCHEDULE OF FaciLiTy FeEes—Continued § 170.31 Schedule of fees for materials
licenses and other regulatory servic"s,
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Napter . axcop! spechc hoeanses au
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SCHEDULE OF MATERIALS LICENSE INSPECTION FEES—Continued
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