/32..63

AL T
sl
UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD '@ 17 =7 P2 45

AR | IN
Docket No. 50~446-CPA
ASLBP RO. 92-668~01-CPA
(Construction Permit
Amendment)

In the Matter of
TEXAS UTILITIES ELECTRIC COMPANY,

(Comanche Peak Steam Electric
Station, Unit 2)

.

BUPPLEMENT TO PETITION TO INTERVENE
AND REQUEST FOR HEARING OF B. IRENE ORR,
D.I. ORR, JOBEPH J. MACKTAL, JR., AND S8.M.A. HABAN
Pursuant to the September 11, 1992 Memorandum and Orae. ot
the Atomic Safety and Licensing Board, B. Irene Orr, D.1. Orr,
Joseph J. Macktal and S.M.A. Hasan (hereinafter "Petitioners")
file contentions with respect to Texas Utilities Electric
Company's ("TUEC") request for an extension of its construction

permit for Unit 2 of the Comanche Peak Steam Electric Station

(“CPSES"™) .
I. CONTENTION
Petitioners submit the following contention:
Contention 1

The delay of construction of Unit 2 was caused by
Aprlicant's intentional conduct, which had no valid
purpose and was the result of corporate policies which
have not been discarded or repudiated by Applicant.

IT. BASIS OF CONTENTION 1

The basis of the contention is two fold. First,
Petitioners contend that a significant safety hazard exists where

an applicant for a construction permit has employed and continues
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to employ corporate policies aimed at constructing a nuclear
power plant in violation of NRC requirements ard, as a result of
these corporate policies, significant and subs:antial
construction delays occurred and continue to occur. The Second
basis of the contention is that the applicant has not repudiated
or disregarded the corporate policies responsible for this delay.
As a result, TUEC is unable to demonstrate "good cause" for the
delay and the amendment must be denied.

111. FACTUAL SUPPORT OF CONTENTION 31

Al Facts Contained in CPSES Operating License
and Construction Permit Amendment ASLB docket

On October 30, 1986, the NRC's ASLB admitted a contention
concerning the expiration of the Construction Permit for Unit 1
of the CPSES, and a separate docket number was assigned to this
proceeding, Docket No. 50-445-CPA (hereinafter referred to as
“CPA~1"j, The admitted contention is substantially identical to
“Contention 1" raised herein by Petitioners (indeed, the only
difference is that the instant contention makes reference to the
"Applicant" whereas the CPA-1 contention refers to "applicants").
fSge In the Matter of Texas Utilities Electric Co.. et al., 24 NRC
7%, 580 (October 30, 1986). As characterized by the Commission,
this contention essentially alleged that TUEC had failed to
demonstrate good cause for the extension of its construction
permit because they "had a corporate policy te construct the
plant in siclation of NRC requirements, and that subsequent
discovery and eftorts to correct these viclations caused the
delay." CLI-86-15, 24 NRC 197, 399 (1986).
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An extensive record was created during the course o* the
CPA-1 proceeding. Petitioners incorporate by reference this
record, and allege that, taken as a whole, the CPA~1l record
demonstrates that prior to the settlement of the CPA~1 proceeding
by the parties, TUEC had not repudiated or discarded its
corporate poli y which resulted in delays in construction of the
cpSES.' Spec' .cally, Petitioners call the Board's attention to
the June ¢ and 8, 1987 pleading of the CPA~1 intervenor, "“CASE,"
entitled: 1) "CASE's Response to Applicants' Intarrogatories to
‘Consolidated Intervenors' and Motion for a Protective Order:" 2)
"CASE's Supplementary Response to Applicants' Interrogatories to
'Consolidated Intervenors' and Mction for a Protective Order."
Therein, the intervenor set out extensive facts supporting the
assertion that 1) the delay in cons%“ruction of the CPSES was
caused by TUEC's intentional conduct, and 2) that TUEC had not
discarded or repudiated the corporate policier which resulted in
the delay. Petitioners incorporate herein the factual basis and
documentary evidence set forth in these CASE pleadings (together,
these two documents are 193 pages in langth, and state sufficient
facts to determine that TUEC had engaged in a course of conduct

walch resulted in the delay of construction and that TUEC had, as

1 Indeed, the ASLB stated in a November 18, 1987
Memorandum and Order (Litigation Schedule' at p. 1, that the ASLB
would "assume, unless shown otherwise in the course of the
hearing, that there has been a historical QA design and QA
construction breakdown." Clearly, sufficient evidence existed to
d~mongtrate that TUEC had violated NRC QA and QC reguirements
* 4ich resulted in extensive delay in the construction of the
CPSES.
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of that tine, not repudiated the corporate policy which resulted
in the delay).

Taken as & whole, the CPA-1 record provides sufficient facts
to demcnstrate that a factual dispute exists as to whether TUEC
had enacted a corporate policy that had no valid purpese and
which resulted in d.iay in construction otf CPSES Unit 2, and
further demonstrates that a factual dispute existed as to whether
TUEC's corporate policy which resulted in the delay of
construction had been discarded or repudiated.’

B. Facts Not Contained in CPSES CPA~1 docket

Substantial evidence uemonstrates thac a factual dispute
existe as to whether TUEC has repudiated its corporate polices
which gave rise to tie delay in the construnt =n of Unit 2.

1. Restrictive Betilement Agreen, 8.

Perhapr the most significant evidence that TUEC has not
repudiated its past corporate policies concerns TUEC's attempt to
systematically keep relevant informatior from the ASLB and NRC

through the use of restrictive settlement agreements. Sufficient

' From the outset, Petitioners wish to make clear that
the delay of construction of CPSES Unit 1 directly resulted in
the delays of construction of Unit 2. As TUEC admits in its
fiscal 1988 10-K filing with the Securities and Exchange
Commission, "delay of Unit 2 was implemented to allow the Company
to concentrate its resources on the completion of Unit 1." TUIC
Fiscal 1988 10-K SEC Report at p.ll. Consequently, evidence
admitted in CPA-1 is directly relevant to this proceeding. §e¢
attached Exhibit 17 ("the Commission has unequivocally concluded
that the granting of any extension of the construction completion
date for the Comanche Peak Unit 1 raises substantial safety
issues that a licensing hearing should be held," and in regards
to CPSES Unit 2, "all the same arguments" set forth with respect
to the CPA-1 hearing also relate to Unit 2).
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widence exists to create a disput.d fact as to whether TUEC
and/or its counsel entered into a number of restrictive
settlement agreements with the intent of keeping information
socreted from the NRC and the ASLb.

a. Restrictive Agreement between TUEC and
its former CPSES minority owners

The CPA-1 proceeding contains a pleading filed by one of
TUEC's former co-owners of the CPSES, Brazos Electric Power
Cooperative, Inc. This pleading, in and of itself, demonstrates
that a factual Aispute exists as to whether TUEC was
intentionally withholding information con~erning misconduct (and
the resulting delay in construction of the CPSES) from the ASLB
and from TUEC's co-owners. Specifically, on August 14, 1987,
Brazos Electric alleged in answers to interrogatory responses
filed drring the course of the CPA-1 proceeding that TUEC had
made misrepresentations and failed to disclose information to the
ASLB and to the co-owners, and specifically identified 17
gpec'fic areas of misrepresention. See "Objections and
Responses of Brazos Electric Power Cooperative, Inc. to
Consolidated Intervenors' Interrogatories and Request for
Production of Documents," (dated August 14, 1987), attached
hereto as Exhibit 1., Brazos further alleged therein that
evidence suggests that TUEC continued to adhere to a policy of
misrepresentation and non-disclosure before the ASLB which would
necessarily result in further delay. See Exhibit 1 at pp. 3-4,
10. Brazos Electric noted in this filing that discovery in a
Texas state court proceeding was on=going and Brazos expected to

5
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obtain additional evidence respecting the issues related to the
CPA-1 proceeding (i.e., whether TUEC had a corporate poliry that
had no va id reason which resulted in the delay of construction
and that TUEC had not repudiated that corporate y (cy Jd., at
p: 8.

TUEC ultimately entered ‘~%0 no less than three separate
settlement agreements with its minority owne  which operate to
preclude the (PSES minority owners from coc «ng with
Petitioners or from providing the AbLB with cvidence concerning
the CPA-1 issues /which are the same issues before this Boar?)
See, @.9., Exhibit 4.

The first agreement TUEC entered into with a CPSES co-owner
occurred in February of 1988 -- before the CPSES CPA-1 and
operating License ("OL") proceedings were terminated. At that
time TUEC entered into an agreement with the Texas Municipal
Power Agency ("TMPA"). TUEC acknowledged in its fiscal 1988 10-K
filing with the SEC that the TMPA-TUEC settlement required TMPA
to drop .ts Texas state litigation and tu sell its share of the
CPSES ta TU o approximately $456.9 million. §See TUEC's
fiuvcal year i%w€ 10~k SEC filing at p. 40.

The second s=<ti.lement reacned between TUEC and its minority
co=-owners, Brasos .lect 'ic Power Coo, «rative, Inc. ("BEy¥C"),
occurred some time in July of 1988. Once again, the 1988 10-K
report demonstrates that VUEC required that BEPC terminate its

Texas state court proceedi- and transfer its ownership interest
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to TUEC in exchange for receiving approximately $297.7 million.
Id., at p. 40,

The third and final settlement was reached between TUEC and
th. remaining CPSES minority owner, Tex-La Electric Coopeiative
of Texas ("Tex-lLa") occurred in March of 1989. TUEC reported
ti.xt the terms of this settlement were e .sentially similar to the
settlement entered into with BEPC and TMPA. Specificall ', TUEC
asserted i~ a 8-K filing with the SEC that it had agreed to pay
Tex-La $1eo) million and that Tex-La would dismiss the pending
Texas state law suit.’ See TUEC March 23, 1989 SEC 8-K Report,
at p. 2.

Petitioners are unable to obtain a copy of the BEMC and TMPA
agreements.* Nonetheless, sufficient evidence exists to
indicate that the BEMC and TMPA agreements contain restrictive
‘angu7 2 prohibiting BEMC and TMPA from providing the ASLB with
wwidence and documentation unearthed during the course of the
Texas state law suit. Specifically, Petitioners rely upon the
fact that in the one agreement they were able to ol .ain, the Tex~-
La agreement, TUEC incorporated specific language prohibiting

Tex-La from releasing any of the evidence it gathered during the

’ In addition to “he moneys paid to Tex-La, it should be
noted that since May of 1986, Tex-La, unlike the other co-owners,
had withheld scme +5..1 million in co-owner payments to TUEC,
alleging that TUEC had improperly constructed the CPSES in
violation of the Joint Ownership Agreement.

- Indeed, it appears that the NRC was never provided
copies of these agreements as well and, as such, NRC Staff has
just instructed TUEC to submit copies of these agreements for its
review. gSee September 15, 1992 letter from NRC to TULC, attached
as Exhibit 2.
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ceurse of the Texas state court proceeding, and further
prohibited Tex-La from cooperating with Petitioners. The Tex-La
agreement specifically prohibits all Tex-lLa employees, attorneys
and consultants from "assisting or cooperating" with any third
party in all "proceedings" related to "the licensing of Comanche
Peak. See May 20, 1992 letter from Tex~-La's counsel to Mr. K.
Micky Dow, a copy of which is attached hereto as Exhibit 3,
Attached as Exhibit 4 are portions of the Tex-La settlement which
creates a factual dispute as to whether 1) TUEZ intended to
secret information from the NRC and Petitioners; and 2) whether
TUEC repudiated its corporate polices which resulted in the delay
of construction of Unit 2.

b. Restrictive Agreement between TUEC and individual
CPBES whistleblowers

Before TUEC entered into any of the minorit, owner
restrictive settlement agreements, TUEC's counsel had already
established the practice of concealing evidence directly baring
on the issues to be litigated in the CPA-1 proceedings.

i. The Macktal Agreement

1he first known restrictive agreement was entered into back

in January of 1987 between counsel representing TUEC before the

CPA-1 proceedings and Mr. Joseph Macktal.® Excerpts of this

’ A major allegation of corporate misconduct concerns the
issue of whether the president of Brown & Root, Inc., personally
offered Mr. Macktal an illegal payment of "hush money." This
potentially criminal all~gation was investigated by NRC-OI.
Unfortunately, OI could not verify this allegation due to the
fact that TUEC/Brown & Root refused to produce significant
evidence in its possession. See Exhibits 14 & 15. Specifically,

(continued...)

T T L L T T ————



. e S e e A & e e e 4 L S L L L i — R ———

restrictive settlement agreement are attached hereto as Exhibit
5,

The existence of this agreement constitutes sufficient
evidence in and of itself to demonstrate that TUEC had not
repudiated its corporate policy which resulted in the delay in
construction.

ii. The Polizzi Agreement

Also prior Lo the termination of the CPA-1l proceedings, in
June of 1988, TUEC entered into another "hush money" settlement
agreement with another former CPSES employee, Mr. Lorenzo
Polizzi. Excerpts of this restrictive settlement agreement are
attached hereto as Exhibit 6.

"he existence of this agreement constitu<es sufficient
evidence in and of itself to demonstrate that TUEC had not
repudiated its corporate policy which resulted in the delay in
construction.

2. TUEC's Pattern of continuing Licensing Violations

A review of the CPA~1 and OL proceedings demonstrates that

TUEC's corporate policy which resulted in the delay of

5(...continued)
Mr. Macktal had alleged that at a meeting between himself and the
president of Brown & Root and a "gsecretary" (who was also an
attorney working for Brown & Root) certain misconduct had
occurred. Brown & Rcot is in possession of contemporaneour noten
taken by the attorney/secretary and of memoranda which were filed
with TUEC's att .aeys directly ielated to the alleged Austin
misconduct. rown & Root refused to turn over this
docume ).atiorn, alleging attorney client privilege. See Exh o
14 and 15 attached hereto. Petitioners assert that the pri-i.
did not attach to these documer*s and that the issue of whe [«
the president of TUEC's prime >¢ntractor will need to be ful.iy
acjudivated in this proceeding.

e S S S P E— e BT 1 m—
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construction of the CPSES was manifested by a breakdown in the QA
and QC programs employed at the CPSES. The fact remains that
TUEC continues to receive numerous Notices of Violation «nd civil
fines demonstrating that TUEC continues to employ the same
corporate policies which originally resulted in the delay of
construction. Many of these Notices of Violation (hereinafter
"NOV") relate directly to issue of whether TUEC still erploys
improper corporate policies. ‘tached as Exhibit 7 is a
computer-run compilation of the NOVe ard fines TUEC received
after the disillusionment of the CPA-1 ASLB. These Notices of
Violation constitute compelling evidence that this Court should
grant Petitioners Contention. Petitioners specifically call the
knards attention to the violations relatad to QA and QC
breakdowns. See, e.g. NOV ACN 9005220162 (May 17, 1990) ("Failure
to provide QC inspectors with adeguate authority and
organizational freedom to identify guality probl.ms and initiate
solutions."); NOV ACN 9008100025 (August 3, 1990) ("deficiency not
promptly identified."); NOV ACN £103040254 (Feb. 21,

1991) ("faiiure to promptly identify and correct deficiencies");
NOV ACN 9104030058 (March 27, 1991) ("irregularities in records");
NOV ACN 9104050016 (April 1, 1991) ("failure to address cause and
corrective actions for programmatic deficiency"): NOV ACN
9204080048 (March 31, 1992) ("failure “o implement adequato design
control measures")., Taken as a whole, this pattern of NOVs
demonstrates that TUEC has not . 2pudiated its past corporate

policy which resulted in the delay of construction of the CPSES.

10
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3. TUEC Actively Mislead the ASLB about critical
| facts in an effort to conceal its corporate policy
which resulted in delays of construction and which
further demonstrated that TUEC had not repudiated
that corporate policy.

Petitioners allege that TUEC intenticnally vioclated an on-
going duty it owed to the ASLB to keep the ASLB informed of new
developments and information impacting on the CPA-1 proceeding.
Specifically Petitioners allege that, in addition to entering
into restrictive settlement agreements, TUEC actively sought to
secret relevant information from the ASLB, including:

1) The failure to correct misleading and perjurious
testimony during the course of the CPSES ASLB
proceedings;

ii) Intentionally withholding information from its
former co-owners concerning the corporate pelicy
which resulted in the delay in the construction of
the CPSES;

iii) Continuing to employ the very individuals
responsible for and who assisted in covering-up
improper design practices.

Petitioners set out three specific instances where TUEC
misled the ASLB about the root cause of design defects
incorporated into the design of the CPSES and further establishes
that this deception resulted in delay of coastruction as TUEC was
eventually required to re-design 100% of the CPSES pipe support
system.

a. TUEC Attempted to mislead the ASLB on July 13,
1988 about the existence of "hush money"
settlement agreements it had previously entered
into.

As a threshold matter, TUEC was under an obligation to alert

the ASLB of any new information relevant to the CPA-1l or OL

< s
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proceedings. §See Exhibits 8 and 9. Additionally, TUEC was very
aware that issues related to harassment and intimidation were
highly relevant to the CPA~1 proceeding. In flagrant disregard
to TUEC's obligation to .oe fully candid with the ASLB, TUEC
arranged to have whistleblowers paid money in exchange for
agreeing not to bring safety concerns to the ASLB. This serious
character flaw, evidencing that TUEC has never repudiated its
corporate policy which resulted in the delay of constructien, was
again covered up in the July 13, 1988 ASLB hearing.
Specifically, in response to rumors which were circulating
concerning "hush money" payments, CASE's attorneys of record
informed the ASLB that there had been no restrictive settlements
entered into in the past. See Exhibit 10, ASLB Hearing Tr. p
25283. This statement was knowingly false inasmuch as CASE's
attorneys were signatories to no less than one "hush money"
agreement. See Exhibit 5.

TUEC's counsel also participated in the cover-up of the
restricted settlemen ., Like CASE's counsel, TUEC's counsel
likewise assured the ASLB that there were no restrictive
settlements. Exhibit 10 at p. 25268. Incredibly, less than
three weeks before the July 13, 1988 ASLD proceeding, TUEC's
counsel executed the Polizzi "hush money" agreement, and

furthermore, had conditioned the payment of $5.5 million in

12



i R e B Bt e e o e e e e e e e e e e e e P S — P sa———

whistleblower settlements to the disillusionment of the OL and
CPA-1 proceedings.®

TUEC's execution of restrictive settlements is dispositive
proof of five separate facts which give good cause for this Board
to admit Petitioners Contention 1. First, the payment of money
in exchange for silence unto itself was wrong. Second the
payment of money in light of the parties' duty of candor to the
ASLB, and the fact that harassment and intimidation was a
significant contested issue, boarded on overt fraud upon the
ASLB. Third, the failure of TUEC on July 13, 1988 to voluntarily
admit to and repudiate TUEC's past practice of paying restrictive
settlements demonstrates that the practice would continue
unabated. Fourth, TUEC's aggressive defense of restrictive
settlements in the face of overwhelming public policies
prohibiting such settlements demcnstrates a management attitude
repugnant to public safety and contemptuous of the adjudicatory
authority of the ASLB. Finally, as explicated in this pleading,
TUEC's incorporation of restrictive terms in their settlements
with the minority owners has tainted even this proceedings by

denying petitioners access to vital and highly relevant evidence.

. The fact that TUEC never repudiated their harassment of
whistleblowers is highlighted by their conditioning all
whistleblower settlements on the disillusionment of the licensing
proceedings. Had TUEC truly repudiated their past harassment,
their settlement with these whistleblowers would have in no way
been tied to the disillusionment of the CPA-1 and OL proceedings.
Instead of unconditionally repudiating past misconduct, TUEC held
the carrot of lucrative settlements in exchange for the dismissal
of the licensing proceedings in front of indigent and
economically distressed wrongfully terminated whistleblowers.

13



b. TUEC Concealed the fact that Incorrect S8tiffness
values had been used to certify the CPSES pipe
support system.

On January 14, 1987, Brazos Electric filed a pleading in the
0L and CPA-1 proceeding which states in part:

..+.0n October 16, 1986, TUEC revealed that it had
identified construction deficiencies in completed pipe
support installations that, had they remained
undetected, could have compromised the integrity of
CPSES piping systems under normal operatind conditions,
and that an 'extensive reinspection program' would be
‘regquired' to determine the safety implications of the
findings. This announcement reversed years of
affirmations by TUEC that CPSES had been properly
constructed. The next day, TUEC anncunced that use of
incorrect values in Unit 1 Class 1 piping stress
analyses had resulted in a need to modify 30 % ot
existing pipe supports in Unit 1 in order to assure the
integrity of the Class 1 piping system under normal

operating corditions.

In the Matter of Comanche Peak, Views of Brazos Electric Power
Cooperative, Inc., respecting Significant Changes Related to
Antitrust Matters at pp 7-8 (January 17, 1987) (emphasis in
original, attachments omitted, .

What Brazcs Electric did not know was that Mr. S.M.A. Hasan,
an engineer stationed at the CPSES, had already identified this
problem te TUEC management beginning in 1983, and that August of
198% literally begged high-leve! TUEC officials at the CPSES,

specifically Mr. John Finneran,’ to correct the stiffness values

f The significance of Mr. Hasan's personal disclosure to
Mr. Finneran cannot be understated. He routinely presented
testimony before the ASLB and, at the time was employed by TUEC
as its Project Pipe Support Eng1neer. in this position he
oversaw the design of all piping support work at the CPSES. Upon
information and belief, he is currently employed at the CPSES as
TUEC's Manager of Civil Engineering. The significance of Mr.
Hasan's allegation is that TUEC's management responsible for the

{continued...)
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that had been transmitted to Westinghouse for analysis. §ee
Husan v. TUEC, et al,, 86-ERA-24, Hearing Transcript at pp. 286,
189 484. Moreover, the record in the Hasan proceeding further
demonstrates that Mr. Hasan also requested Mr. Finneran to
retrieve specific pipe support packages so Mr. Hasan could
personally point out to Finneran hew the incorrect stiffness
values had been sent to Westinghouse, but that Finneran ignored
his pleas and never reported these significant allegations to the
NRC.

But, most troubling, is that TUEC failed to alert the ASLB
to the fact that Mr. Hasan's assertion that he had, in fact,
advised Mr. Finneran about the incorrect stiffness values on
during a meetirg held on August 19, 1985 was fully gubstantiated
by a CPSES manager, Mr. David Rencher. Specifically Mr. Rencher

testified under ocath during the course of the Hasan proceeding as

follows:
Q: In that [August 19, 1985) meeting in your presence, did
Mr. Hasan raise concern over the stiffness of Class 1
pipe supports?
A Yes, he did.
Q: in the presence of Mr. Finneran?
A Yes,

"(...continued)
pipe support design would cover-up defects in the Class 1 piping
system that compromised the integrity of the safety-related pipe
supports during normal operating conditions, significantly
establishes that TUEC has not repudiated its management policies
and continues to retain managers in high-level positions who were
-= and presurably are -~ willing to risk the puplic's safety
through the concealament of significant safety deticiencies.

15
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TUEC management had failed to investigate those al.egations.
Instead the whistleblower who made the allegation was blacklisted
from the CPSES site because of "personality problems."

c. TUEC actively attempted to mislead the ASLB about
the method used to certify the design of the CPBES
pipe support system

In the late 1970's the NRC convened an Atomic Safety and
Licensing Board (ASLB") tc adjudicate licensing issues related co
TUEC's request to construct and operate the CPSES. Parties to
the ASLB licensing proceedings included NRC staff, TUEC, and,
eventually, a single citizen intervenor group by the t.ame of
Citizens Associated for Sound Energy ("“CASE").

In 1982, CASE began to present the ASLB with testimony by
two former CPSES engineers, Mark Walsh and Jack Doyle. Messrs.
Walsh and Doyle advised the ASLB that TUEC had designed CPSES
pipe support system in violation of NRC requirements.a

A major are:z of concern raised by Walsh/Doyle related to the
organization and design interfaces of the CPSES pipe support
design groups.° Oone of the ~oncerns raised by Messrs. Walsh and
Doyle centered around the organizational and design interfaces
between the various pipe support design groups. Specifically,

they were concerned that a lack of coordination between the three

' NRC Staff responded to the Walsh/Doyle concerns by
filing a Special Inspection Team ("SIT") Report 82-26,/82-14 on
February 15, 1983. The SIT Report was subsequently submitted
into the record of the ASLB proceedings as Staff Exhibit 207.

. Up until 1985 three design organizations were, four the
most part, responsible for designing and certifying CPSES pipe
supports; they were Nuclear Power Services, Inc. ("NPSI"), ITT-
Grinnell ("ITT-G") ari Pipe Support Engineering ("PSE").

17
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organization knows what it is doing, and what it is
responsible for...Ws are talking about design
interfaces, as I understand the interpretation of the
Staff. That is, places where the groups might be
working on areas of the plant where they have to know
how the woirk of one aftects the work of another, but

ASLB Tr. pp. 6985-6989 (emphasis a iled).

On December 28, 1983, the ASLB, relying upon the evidence
presented by TUEC and NRC Staff, issued a Memorandum and Order
("MSO"), This M&O specifically addressed the Walsh/Doyle concern
regarding the impropriety of the organizational and design
interfaces between the different CPSES pipe support design
groups., See M&O Section IV(I). The M&0 explained its reason for
dismissing the Walsh/Doyle concerns regarding the interface
between the three pipe support groups as follows:

An early decision was made by the Applicants that pipe
support design would be contracted out to companies who
are 1in the business of designing and fabricating pipe
support components. In order to satisfy ASME Code
requirements...it was necessary to provide them with
the overall design criteria to be met. The...document
which accomplishes this objective was Specification MS-
46A. Contracts for the design of pipe supports at
CPSES [Comanche Peak) were awarded to ITT-Grinnell and
NPSI. In addition, Applicants created what became the
PSE [Pipe Support Engineering Group), which also
utilized Specification MS-46A. Since neither
Specification MS-46A nor the ASME Code dictate in
detail the means by which an engineer is to satisfy the
design criteria, differences in engineering approaches
occurred between the three parallel pipe support
groups. (Staff exhibit 207 (SIT Report) at p. 12;
Applicante' Exhibit 142, p. 9).

The fundamental issue for this [ASLB] Board to
resolve is whether these differences in design

19
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approaches represent a safety or engineering concern,
or it they viol'ate aay NRC regulaticns, Stafi guidance
or other NRC-gndorsed standard...

The Board concludes that the Applicants have
adequately defined and documented the responsibilities
and paths of communications between...the pipe support
design groups. No NRC regulation has been violated,
and the programmatic objectives ...have been satisfied,
(Staff Exhibit 207, p.13)

M&D at pp. 67-68 (emphasis added).

Although Section 1V(1) of the M&O dismissed the Walsh/Doyle
allegations regarding the design interfaces of the pipe support
groups, the M&0O generally observed that serious "doubt on the
design qguality" of the CPSES existed. §ee M&O at p. 1. 1In an
attempt to resolve the doubts raised by the AS!B, TUEC began to
submit a series of motions for summary disposition with the ASLB.
TUEC often repeated in their affidavits and motions for summary
disposition the same type of factual assertions which led the
ASLB to conclude that the certification process being employed by
the three pipe support groups was acceptable. For example, Mr.

Finneran states in one such affidavit that:

A8 1 previc .sly testified...design changes are subject to
review by the responsible design organizations.
(Tr. 4970-71).

20
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fge Affidavit of Joha C. Finneran, Jr. regarding Stability of
vipe Supports and Piping Systems, dated June 17, 1984 at p. 14
(emphasis added) .

In an affidavit submitted in July of 1984, v, Finneran (and
other affiants) reiterated that the three design organizations
(NPSI, ITr-Grinnell, and PSE) had "sperate and distinct
responsibilities for the design of pipe supports" and all design
changes are "returned to the original designer for correction and
rechecking..." See Affidavit of D.N. Chapman, J.C. Finneran,
Jr., D.E. Powers, R.P. Deubler, R.E. Balland, Jr., and A.T.
Parker regarding Quality Assur- .'e Program for Design of Piping
and Pipe Supports for Comanche Peak Steam Electric Station,
stated July 3, 1984, at pp. 13, 36,

By 1985 TUEC's effort to design the CPSES pipe support
system remained plagued with design deficiencies. At this point
in time, the construction permit Issued to TUEC by the NRC to
construct the CPSES expired. When TUEC sought to renew its
permit, the NRC decided to institute Construction Permit
Amendment (“CPA") proceedings. The contention admitted in the
CPA proceedings was as follows:

The delay of construction of Unit 1 was caused by

Applicants' intentional conduct, which had no valid

purpose and was the result of corporate policies which

have not bee discarded or repudiated by Applicants.

S¢e 25 NRC 912, 919 (1987).

In 198%, a former senior pipe support design engineer
stationed in the NPSI pipe support group, Mr. S.M.,A. Hasan, met
with CASE President Juanita Ellis and CASE attorney Billlie P.
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sarde and explained, inter alia, how pipe supports were being
transferred between the various pipe support groups and were
certified using multiple sets of design criteria. CASE then
agreed tc represent Mr. Hasan before NRC Staff and arranged for a
grant of confidentiality. On January 10, 1986, Mr. Hasan, NRC
Region IV Staff, and Ms. Ellis met. During this meeting, Mr.
Hasan raised a series of allegations, which were transcribed. At
thig time Mr. Hasan stressed to NRC Staff and CASE President
Juanita Ellis, that (contrary to what was stated to the ASLB
regarding the procese used to certify pipe supports in the
various pipe support groups) pipe support design packages were
routinely transferred between the threc pipe support groups and
certified using multiple sets of design criteria.' Mr. Hasan
specifically alleged to the NRC at that time Mr. Hasan adviser’
NRC Staff:

...Dave Rencher'’ took the package from us and got it

passed in another group. I just ask NRC, is this

engineerin~? Just because we could not qualify a

particular pipe support package based on the criteria

given us...[Dave Rencher] said, 'Don't worry. Give me

the package back. I will get it passed in another

group.' Because they were using ancther criteria. And

they got it passed, certified, and gone....Quite a
number of times I got a package, we could not gualify

i This allegation was germane to the CPA proceedings
inasmuch as, if true, it establishes that between 1982 and 1985,
TUEC had intentionally submitted material false statements before
the ASLB which contributed to a delay in the construction of the
CPSES.

s Mr. Rencher was the CPSES manager of the NPSI group.
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it, and we used to write a memo'’ to Jay Ryan, chief

engineer (within the PSE group), telling him that this

support is failiny under NPS criteriua...{a]nd they used

to pass it.

Subsequently, Mr. Hasan attempted to gain re-employment at
CPSES and filed a "blacklisting" charge against TUEC, Stone
Webster Engineering Corporation ("SWEC") and NPSI. §See Hasan V.
NPS1, et al., 86-ERA-24. During the course of the Hasan
proceeding, evidence in the form of testimony by Mr. Rencher and
another pipe support manager, Mr. Gecrge Chamberlain, demonstrate
that TUEC was involved in the intentional transfer of pipe
gupports betweern the various pipe support groups and, as such,
the testimony TUEC had repeatedly presented to the ASLB that pipe
supports were not being transferred between the various pipe
support groups and were not being certified using multiple sets
of design criteria constitute material false statements.'

The most significant evidence to be aired during the Hasan
procezeding concer: ed the practice TUEC was employing on site to

design tre CPSES pipe support system. Specifically, the on-site

manager ¢f the NPSI group, Mr, David Rencher, testified both at

5 Attached as exhibit 2 is a copy of one of the memos
addressed to Mr. Ryan that were used to transfer pipe support
packages out of NPS and into PSE.

. on July 8, 1987, the intervenor in the CPA-1 proceeding
notified the ASLB that "testimony in [the Hasan) proceedings
(was] of such potential significance to...the construction permit
proceedings that Applicants should voluntarily provide copies of
all pleadings, documents, etc., in that case to the Licensing and
CPA Boards." See July 8, 1987 Letter from Ellis to ASLB. TUEC
failed to notify the ASLB of this significant evideice .n
violation of its on-going duty to do so0.
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He could not certify some of the packages because of
the NPS criteria on Richmond inserts, yes.

Did you take those packages to the PSE group for
certificction?

Those supports were rejected to the PSE group.

By 'rejected to the PSE group,' what do you mean?

Well, he attached a memo' to it from my group to the

PSE group saying the supports were rejected for the

following reasons...

And would the PSE group then certify the packages...
yes,

And they could do that because PSE was using different
criteria than NPS?

Yes.

Rencher Deposition Testimony Tr. pp. 78-81, 96-97,

During the Hasan hearing itself, Mr. Rencher reiterated this

testimony:

~
-

[W]ere you aware whether or not Mr. Hasan rejected Mr.
Ryan's pipe support engineering group [PSE] pipe
supports while working in you group [NPSI]?

There were pipe supports that were rejected out of my
group, and I am certain Mr. Hasan had reviewed some of
those.

And they were coming from Mr. Ryan's group?

Yes, they were.

[W]lould Hasan attach a memo'® to (the PSE packages he
was rejecting while in Rencher's NPSI group]?

Yes.

15

16

See Footnote 6, supra.
See Footnote 6, Supra.
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Chamberlain, and from two pipe support engineers, Mr. Hasan and

Mr. K. Ravada confirmed that pipe supports were routinely being
transferred between the various pipe support design groups
between 1982 and 1985. Moreover, the record before the ACLB
demonstrates that at no time was the ASLB ever advised of this
fact. The record before the ASLB further establishes that
although TUEC's counsel knew it had an affirmative duty "“to
apprise the Board of developments which bear on matters before
it...," see January 30, 1985 from TUEC attorney Nicholas
Reynolds to ASLB; also see March 21, 1985 letter form TUEC
Robert Wooldridge to ASLB (noting a requirement inat TUEC "comply
with the Board's reguest that Board members be kept timely
informed of matters relating to the licensing" of the CPSES),
TUEC intentionally withheld this information from the ASLB.

In the course of ajududicating Mr. Hasan's Section 210 case,
evidence of an on-going fraud upon the ASLB and the public
concerning certification process of the CPSES pipe support system
was extensively documented. Worse, TUEC apparently submitted
knowingly false affidavits to the ASLB on this issue. The fact
that TUEC engaged in this corduct and had never repudiated this

conduct requires this Board to admit Petitioner's Contention 1.

4. TUEC continued to maintain an atmosphere of harassment
and intimidation and, in fact, did intimidate and
harass engineers and employees and outside consultants
charged with reviewing TUEC's design and construction

The harassment and intimidation of whistleblowers at CPSES
supports intervenors contention in this proceeding. Intervenors
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have learned that many whistleblowers believe that TUEC has never
properly reviewed their concerns. These whistleblowers include
David Meir, Dobie Hately, Ron Jones, Joseph J. Macktal, Jr.,
S.M.A. Hasan and all other persons who have filed whistleblower
complaints under Sec. 210 of the Energy Reorganization Act. 42
U.8.C. § 5851 since July 13, 1988 at CPSES. The fact that
numerous whistleblowers continue to file complaints against TUEC
and their contractors is compelling evidence in support of
intervenors contention. Additionally, the harassment allegations
of Gary Bodiford were never bought to the attention of the
NRC/ASLB. These allegations, cutlined in Exhibit 11, also
support Petitioners contention. Additionally, Exhibit 12 is the
affidavit of Joseph J. Macktal. Th.s affidavit raises
significant issues relevant to the contention. Significantly,
TUEC illegally paid Mr. Macktal "hush mcney" to keep these
concerns hidden from the ASLB. Mr. Macktal worked at the CPSES
Unit 2 and his affidavit is c¢lear and convincing evidence in

support of Petitic-~r's contention.'®

» Petitioners wish to advise the Board that they need to
conduct discovery in order to fully document evidence which
supports this and other factual assertions. Certain persons are
in possession of evidence directly related to this assertion,
including R. Micky Dow (and Disposable Workers of Comanche Peak),
CASE, the former mincuvity owners of CPSES, and the witnesses
previously identitied as having evidence related to the CPA
hearing regarding Unit 1. Without discovery, Petitioners will be
prejudiced in their ability to fully explicate the factual basis
for their contention. For example, Petitioners have learned that
Mr. R. Micky Dow has had extensive contact with whistleblowers at
CPSES, including but not limited to Ron Jones, Doble Hatley and
with the estate of Charles Atchinson. These w tnesses have
provided Mr. Dow with a wealth of information  -lated to this

{continued...)
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The record before the CPA-1 ASLB demonstrates that a

contested factual issue exists with respect t harassment and

intimidation of whistleblowers. Indeed, shortly before CASE

signed the Joint Stipulation in June of 1988, CASE advised the

ASLB that TUEC continued to manifest "an apparent continuina

inability to put into place a program to adeguately and promptly

deal with harassment/intimidation and concerns raised by

employees" and that "a climate of harassment and intimidation |
still exists and flourishes" at the CPSES. See CASE's
Identification of Piping/Pipe Support Issues, dated April 28,
1988, attached hereto as Exhibit 13. As further identified in
this document, a factual dispute remained as to whether TUEC had
adequately identified the root cause of: 1) harassment and
intimidation of QC Inspectors, id., at p. 8; 2) management's role
in the harassment and intimidation ("in CASE's view, the
harassment/intimidation issues raised the management issues
again, and calls into question the credibility of the
implementation of the technical program"): 3) and that CASE was
disturbed and distressed that TUEC had withheld information
~egarding the intimidation of Cygna, a fact that TUEC continued

to conceal but which CASE gleaned from access to some

(.. .continued)
proceeding, some of which he has filed with this Board,
Additionally, Mr. R. Micky Dow is also in the possession of a
number of tape recorded conversations of made on the CPSES site.
Mr. Dow has alleged that these tape records contain evidence of
misconduct committed by applicant which is directly related to
this proceeding. Petitioners have not had an opportunity to
review these recordings.
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documentation provided CASE by the minority owners. Id., at p.
11.

The harassment and intimidation issues continue to present
sufficient evidence that TUEC has not repudiated its corporate
policy which resulted in the delay of construction of Unit 2, and
further demonstrates that TUEC has not repudiated this policy."

Conclusion

For the foregoing reasons this Board shculd admit

Petitioner's Contention 1.

Respectfully submitted,

f//ﬁL/*-/~ /”\\-#//////,

Michael U. Kohn
Stephen M. Kohn

Kohn, Kohn and Colapinto, P.C.

517 Florida Avenue, N.W.

Washington, D.C. 20001

(202) 234-4663

Attorneys for Petitioners
Dated: October 5, 1992

053\interven.rev

¥ Significantly, in an interview before NRC-0I, attorney
Billie P. Garde conceded that TUEC continued to get "egg on
[their] face" in the "licensing hearing" due to the harassment
and intimidation concerns of various whistleblowers. Garde
testified to TUEC's spe .ific intent to suppress the harassment
and intimidation a’ z2gations from the ASLB. See Exhibit 15.
Garde, who at the time of this interview had been sued by Mr.
Macktal for malpractice, was very derogatory towards her former
client during the interview. What is significant about her
statements concerning TUEC's intent was that she was forced %o
explain TUEC's motive in executing the Macktal settlement despite
her anger towards her former client.
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by licensing counsel were affected by a direction by TU Electric

that they not fulfill attorney coOligations tOWArXds the CO~OWners.
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fulfill sheir fiducivwry obligations Lo Brazos has lec to delay in
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TLH.Elesegies
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Response 1o Interrogazory No. 1.3

3,4
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. disCiaimen &nhy atierrev-client rejationship
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license applicstior has or ever had any
strorneysclient relationship with any CPSES
owper otner taan TU Electric.”

Johr Beck has threatened Brazos in an attempl
vo prevent it from fulfilling its obligations
to the RRC Staif and the licensing boarus.
QrAes SLAlEments wn.Ch Brazog construes as
inreats have appeared Lln lega. pieadings,
signed py TU Eleciric counsel. TU Eleoctric’s
durial 0f itf sgeqry reiationship with Brazos
i 280 tound in a iecal pleading.

insnrrogatary No. AT

b,  Specify the date(sj Lhe CORGUCT TOOK p.ace.

Regponge t . Interrogatery RO, 2.0

From 1973 (0 gate.

Interrggatory No. 1.°C

@, Explain precizely how the Conguct causec a delay :in
construcrion of Upit 1.

Response Lo int.frogatory NO. . .€

Brazod “annon 4t this time precisely idensiiy now TU .

(merriecs migrepresentationk, OMIsBLONE, LOreats. LENT e [N

Ll

<6 liCcensing cpunsel, andg disregard for fiquciary op.igations tO
iek co-owners micht have caused celay In corgtruction of CPSES

Fadt 1.

inzerrocatory No. 1.9
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L v@. s Be. 208 . ADOVE.
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Documents supporting these ceontentions include but are

net limitod to:

1. Plaintiff's Answers %0 Interrogatories from
Texas Municipal Power Agency, cared Aprii 20, 1987, in
Texas Utilities Ejectric Co. v. Tex-La Eleciric
Cvoperstive of Texas, Inc., €t i,,. i che Digt o%
Court of Dallas County, Texas, i4th Judicial District,
Cauybe NO:. B8h-6809.4,

2. ?Plalntiii’s Response to Defencant’ Motion to
Compel Production of Documents and Recuest for Hear:ng
on Obtections and Yotion for Protective Orcer, datec
Juiy 16, 1987, in Texas Utiiities Electric Co, v.
Tex-La Electric Cooperative of Texes, Inc., ef al.. i
the District Court of Dallas County, Texas, l4th
Judicial Dastrict, Cause No, 86-6809-A.

3. Corresnoncence betwes#n TUGCO and TU Electric
and Brazos

4+  ASLE Lranscripts;

5 ASLE pleadings;

6. CPRT Program Plan Rev, 0, 1, 2, 3;

T ISAP vesults reports;

.  SDAR's:

.. The PSAR;

A0, The FeAXR;

TeEne Review lsedes Liste;

12. Transefipts of Jublic MeetinQs;

13. CPSES Project Status Reporis;

14, Qwners' Committee Mesting minutes, and otner
written information distribuved &t or through the
Owners Committee;

15. PSA's;

ig. R

pOry® pre¢ irec . tne Management Analysis
Corporation;

e
6
17, Interna. TU Zlectric ana TUGCO documents;

‘6. Internal cac mentE Sror Brewn & Root, Tlbbs &
Hii., anc ovper tairs parties.
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1. Dwhers Commitiee Meeting Minutes

interrogatery Wo. 7.8

2 whar 4o youU know that will shed light oh the Ppurpose vi

&%

Applicant’s "intentional gonduetr?”

8. srave all facrs of which you are aware Lhat
(lit e rate $haT there was no valid purpose f{or s»ueh

CONINCT -

Regponde to Interrogatory No. 2.8

Assuming that Lhe actions described 1n the agnswer To

nrerrogatory Ne. 1, apove, congtirute intentianal conduci &%

my this Interrogatory, Brazos 1% conducring discovery in
DT Pl 4 h

to the purpose of such

e

Lnranaec

the state court litigation weth respect

s et

‘g able Lo GO &0

actions, and wiil answer this question wnen it

e e ——

........ e T
Interrogatory No. 2.0 Mmais
3. - 1gentify all persons who have knowledee of the

facts Gesctibed in your answer e 2:8.

—p———— e

Regpanse 310 [nterrcaatozy Ne. 2.b

See the ansgwer L0 i.4., above,

{nc@rrngasory Ko, 3

B rigr all the policies of which you dre aware that caused
of contrinutec to delay in compietien of construction of Unit L.
With respect to each poilcy, -

s. 1dentify the person(s) who formulatec or

promulgated each policy.
specify, with &s much precision as possiple the
Gate(s) upon which policy was formulatea or
promulgated.

c. Specify when each policy was first implemented.

¢. How was esch policy implementec?
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Docket nas, 50-44%
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Mr. di Viam J. Camill, Jr.
Group Vice President, Nuclear
TU flectric Company

400 North Olive Streot, L.B. B
Dallas, Texas 75201

Dear Mr, Cahill:

SUBJECT: COMANCHE PEAK <77 ELECTRIC STATION - RCQUEST FOR DOCUMENTS 10
SUPPORT NRC S 4FF « ““*, 0y 2,206 PETITION (TAC NO. MB4O73)

The NRC staff 1s conduct ¢ *+s ~« . > ¢ materials related to the

10 CFR 2.206 Petition file. + # rcel 2. Zohn on June 11, 1992, on behalf of
the National Whistleblower Cente. and Messre. Macktal and Hasan related to the
Comanche Peak Steam Ylectric Stivion (CPSES). The staff has determined that
additional documents are necess:ry to complete the review. You are rejuested
to provide Exhibits i through Q, inclusive, to the January 30, 1952,
cettlement agreement between TU Electric and Tex-La Electric Cooperative of
Texas, Inc. (Tex-La) You are also requested to provide copies of settlement
agreements with all other former co-owners of (PSES, and exhibits similar to
thote requested for TU Electric’'s January 30, 1990, settlement agreement with
Tex-La.

The reporting requirements contained in this ietter affect fewer than ten
respondents, therefore OMB clearance 15 not required under Public Law 96-511.

You are requested to provide these documents within 20 days of receipt of this
lettier,

Sincerely,

~, ’ '3
/,Ml_¢‘uu. 02. [ ~¢<.? A

Martin J. Virgilio, Assistant Director
for Regions IV and V Reactors

Division of Reactor Projects I1]/IV/V

Office of Nuclear Reactor Regulation

cc: See next page =~
EXHIBIT s
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JORDEN SCHU

b BAUTHE B NN BeE o
suitE S0 Cas)
ST THEMAS JLTFLHEON STRES
NAGHINGTON, O ¢ 1oBct-O8
TR T AN Bl
T L LRI LR L L

May 20, 1992

y1A TELECORY AND MALL 1
Mr. R. Micky Dow, Directoer
public Relations, D.W.C.P.8.E.5.
322 Mall Blvd. $147
Monroeville, FA 15146
Cear Mr. Dow:

Recently you sent me a copy of your May 16, 1992 letter to
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Practices and Consumer Protection Act, against TU Electric or TUC, or both,
in any capacity, whether individually, as Project Mamager of Comanche Peak
o olherwise, and their respaclve insurers, agents, servanls, employees,
officers, directors, sharehcliders, consullants, attorneys aid representatives,
past and present, and any and all of their respective successors, subsidiaries
and affiliates and their respective insurers, agents, servants, employees,
officers, directors, shareholders, consultants, attorneys and representatives,
past anc present.

Except as provided in Section 4.2(f) hereof, Tex-La, for itself and on behalf of
any person or entity, private or governmental, claiming by, through or under
Tex-La, Intluding without limitation, to the extent it has the standing ar
right under law to do 0, its Members and customers (including the c'stomers
of Tex-La's Members and other wholesale customers) and its or ‘their
respective insurers, agents, servants, employees, officers, directors,
consultants, attorneys and representatives hereby urther igrees and
covenants that, upon and after the Closing, neither it nor they claiming by,
through or under Tex-La, individually, collectively or in any combination, will
directly or indirectly, oppose, challenge, contest or assert «ny complaint in
any cowrt or before any administrative agency or body or in any other forum
whatzoever with respect to, or in any manner involving, concerning, arising out
of, or relating to, Comanche Peak and the incidents and attributes thereof
including, without limitation, the planning, design, construction and licensing
of Comanche Peak and the management of such planning, design, construction
or licensing or any other aspeet of such planning, design, construction or

licensing, the costs and schedule of construction and completion of Comanche

Peak, and the reasonableness, prudency or efficiency of the pianning, design,
sonstruction and L sersing of Comanche Peak and the nanagement of such




planning, design, construction of Licensing, and the reasonableness, pradency or
efficiency of the management, procurement, conversion, enrichment,
{abrication, shipping, transportation and storage of the Foel, ar the costs
incurred in connection with the management, procurem:#nt consersisn,
enrichment, fabrication, shipping, transportation and storage of the tuel, and
the breach of the Joint Ownership Agreement and any expiess or implied
warranties arising out of the Joint Ownership Agreemert and any
representation, .isrepresentation, disclosure or non-disclosure in connection
with the negoliations or preceding the execution by Tex-La of the Joint
Ownership Agreement, and in connection with the performance or
nonpesformance by TU Electrie of its duties, responsibilities or obligations
under the Joint Ownerstip Agreement as Project Manager or otherwise, #nd
the failure of TU Electric to pursue any remedies, either at law or otherwise,
that may be, or may have been, available against any and all contractors,
subcontractors, suppliers, consultants, vendors or others with respect to
Comanche Peak (Including separately the Station, Fuel or Transmission
Facilities) and on account of anything that has occurred or may have occurred,
in whole or In part, with respect to Comanche Peak, (including separately the
Station, Puel or Transmission Pacilities) and the incidents and attributes
thereof and any of the foregoing whether known or unknown, Notwitlstanding
any other provisions of this Agreement, nothing herein shall Limit Tex-La's
right to defend the prudency of its partieipation in Comanche Peak or the
settiement of the Pending Litigation before any court or regulatory agency;
provided, however, that since TU Electric by this Agreement is reimbuming
Tex-La for its attorneys fees and other Litigation costs related to the Pending
Litigation, in no event shall Tex-La une any information obtained by It or its
attorneys, through discovery in the Pending Litigation (n any manner adverse
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(e)

to TLU Llectric and in o event shall Tex-La contend, pleaq, assert, or claum in
any proceeding that TU Electrie or the Project Manager under "' Joint
Ownership Agreement acted imprudent,y of that any costs associated with the
planning, design, construction and licensing of Comancle Peak and the
management of such planning, design, constriction of Loensing were
imprude, Uy incurred; provided further however, that tius sentence shall not
prohibit Tex-La from furnisting factual information in response to a specific
discovery request and shall not require any representative of Tex-La to viclate
aqy ooligation to tell the truth under oath in response to & specifie request
therefor.

Notwithstanding anything contained in paragraphs (a) or (b) of this Seetion 9.2
or elsewhere In this Agreement, Tex-La specifically does not covenant not to
sue, and specifically does not agree to not assert, challenge or contest, with
regard to:

(1) Subject Claims arising out of or under this Agreemen: or any of the
other agreements or (nstruments to be delivered pursuant hereto;

(2) Subjeet Claims which could not have been brought in the Pending
Litigation and which accrue on or after the Date of Commercial
Operation (as that term s defined in the Joint Ownership
Agreement) and which are based upon the acts or omissions of
TU Electric ar the Project Manager other than in connection with
the planning, design, construction and licensing of Comanche Peak
and the management of such planning, design, comstruction and
lcensing;

(3) any defenses which Tex-La has w may have to Subject Claims
asserted against Tex-La by any persons or parties whomsoever,
provided that Tex-La may not seek any type of afflrmative relief
hereunder against TU Electric, TUC, or Dbath, their successors,
subsidiaries and affilistes, or (ts or their respective Imsurers,
agents, servants, employees, officers, ®rectors, shareholders,
consultants, attorneys and representati ves;

(4) any counterclaims which Tex~La has or may have against any party
other than TU Eleetrie, TUC, or both, their successors, subsidiaries
and affillates, or ts or their respective (nsurers, agents, servants,
employees, offlcers, directors, shareholders, consultants, attorneys
and representatives, ar g (n such capacity, with respect to any
Subject Claims being asserted against Tex-La by anyone other than



{d)

TU Blectrie, TUC, of both, their successors, suvbsidiaries uand
alldiates, or its or their respective insurers, agents, servants,
employees, officers, directors, shareholders, consultants, attorneys

and representatives; or
($) any proceeding in whueh TU Eleetric’s rates are being determined,
provided timt Tex-La shall not oppose, or asust any (hird party
opposition to, the inelusion in TU Electrie's rates of any and all
costs related to Comanche 'eak,
At the Closing, Tex-La will execute and deliver to TU Eiectric the form of
Covenant Not to Sue attached hereto as Exhitat M. Further, Tex-La
covenants and agrees that it will cooperate and assist TU Electric in
sonnection with all necessary approvals of this Agreement and that it will
ensourage and wlicit its attorneys, Including Heron, Burchette, Ruckert &
Rothwell and Hughes & Luce, and Tex-La's consultants, not to oppose cor assist
any third party in opposing TU Elactric in connection with ary matters
relating to Comanche Peak; and, If necessary to prevent a confliet of interest,
it being understood and agreed that Tex-La's consultants and attorneys may
have obtained or developed Information regarding Comanche Peak in the
course of the Pending Litigation that arguably could be inequitable for them to
otherwise utilize in view of the consideration being rend2red by TU Electric
hereunder in order to obtain a final settiement of the matters referred to in
this Agreement, Tex La covenants and agrees that | wil take all such action
as may be necessary ar appropriste in order to prevant the consultants and
attorneys, (ncluding Heron, Burchette, Ruckert & Rothwell and Hughes X
Luce, employed by It In connection with, the Pending Litigation, from
participating or assisting (n any manner adverse to Tex-La's duty of
0o emtion herein o to TU Electrie In connection with the Pending
Litigation, the Pending Houston Sult, the Pending Somervell County Sult or
any current o future procesdings or matter before the PUC or the NRC

involving or relating to Comanche Peak, or any current or future proceedings
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Application of Citizens for Fair Utiity Regustion (CFUR) for intervenuon and for
resumption of ASLB hearings, the ongoing antitrust review relative to the licensing of
Comanche Pesk, and any and all appeals from rulings and orders of the NRC related to, or
growing out of, said Dockets or procecdings which are pending before any court, Within
three (1) Business Days after the Closing, Tex-La shall cause the dismissal, with prejudice
to the reliling of same in any forum and (n any forn whatscever, of all of its Subject
Claims against TU Eleetrie, TUC and their subsidiaries and affiliates in the Pending
Litigation, anc shall withdraw all Subject Claims, if any, adverse to TU Electrie in
cornection with the granting of the requisite Licenses and approvals for Comanche Peak
pending in the NRC Dockets Nos., 50-445-0L, 50-446-0OL and 50-445-CPA and any and
all proceedings in any manner related to, or arising out of, said NRC licensing
proceedings.

Tex-La agrees and covenants, from and after the Closirg, to fully cooperate with
TU Eleetric and provide all reasonably requested assistance, including providing the legal
amustance of its attorneys (including Heron, Burchette, Ruckert & Rothwell and Hughes &
Luee), in a timely manner in connection witk any legal proceedings (excluding the Pending
Litigation) involving Comanche Peak, including the licensing of Comanche Peak by the
NRC, including without limitation the ongoing antitrust review in connection therewith,
and all proeeedings involving Comanche Peak before the PUC to the extent of not
opposing, or assisting any third party in opposing, the position being advoeated by
TU Electric., Except as specifica’y provided otherwise in this Agreement, TU Electric
shall promptly reimburse Tex-La for any and all reasors.le out-of-pocket expenses and
any and 4ll reasonatle outside professivial fees, including, without limitation, attorneys
fees, incurred by Tex-La in providing such cooperation.

9.8 TUEleetric Actiors and Litigation Costs. Within three (3) “usiness Days after

the Closing, TU Electric shall cause the dsmissal, with prejudice to the reflling of same
In any forum and in any form whatsoever, of all of its Subject Claims aguinst Tex-La in

-s‘-




[E——

———

customers 'inaloding the customars of Tex-La's Members and olher wholesale customers)
and its or theit respective nsurers, agents, servants, employees, officers, directors,
consullants, situtneys and representatives, grees and covenants o immediately ahate
any and all currently pending actions whasoever, directly or indirecuUy, lhwaslving or
relating to the protecution or processing of any Subject Claims in any way relating 1o
Comanche Peak against TU Eleetric or TUC, or their respective directors, officers,
employees, agents, irsurers, consultants or attorneys, past of present, and any and all of
their respective successors, sutsidiaries and affiliates and their respective insurers,
agents, servants, employees, officers, directors, sharrholders, consultants, attorneys and
representatives, past and present, pending in any court vefore any administrative
agency o tody (except Subject Claims being made in the Pending Litigation, which shall
be governed by the provisiors of Article [V of this Agreement). In such capacity and to
the extent Tex-La ean and no be in violation of Section 210 of the Energy Reorganization
Act, 42 USC Section 5851 (1983 (Tex-La hereby representing and warranting thet it
knows of no violation, actual ar alleged, of Section 210 of the Energy Reorgunization Aet,
42 USC Section 5851 (1983) which has not heretofore been disclosed to TU Electrie in
writing), Tex-La s rves and covenants that Tex-La for itself and on behalf of any person
or entity, private or governmental, claiming by, through or under Tex-La, including
without Lmitation, to the extent it has the standing and right under law to do so, its
Members and customers (Including the customers of Tex-La's Members and other
wholesale customers) and its or their respective usurers, agents, servants, amployees,
officers, directors, consultants, attorneys and representatives, shall not prosecute,
directly or indirectly, any Subject Claims, objections, motions or other actions adverse Lo
TU Electrie in connection with applications for granting the requisite licenses and
approvals for Comanche Peak pending before the NRC and Its Atomie Safety and
Licensing Boards (ASLB) and Atomic Safety and Licensing Appeal Boards, including,
without Umitation, in NRC Dockets Nos, 50-445-0OL, 50-446-OL and 50-445-CPA, In the

o$§ >



indemmuly, hold harmiess and delend TU Eleetrie, TUC and their respective subsidiaries,
alflliates and customers {rom and against any and all Subject Claims of Tex-La or anyone
related to or affiliated with Tex-La, including Tex-La's Members and, 10 the extent they
are acting in such eapacity, Tex-La's customers (including the cu.tomers of Tex-La's
Members and other wholesale customers) and ereditors, with respect 1o, oF in any manner
invelving, concerrung, arising out of, or relating to: (i) the acts or omissions of
TU Electric ar the Project Manager referred to or in question .n the Pending Litigation or
which could have been brought into question in the Pending Litigation, including without
limitation Subject Claims tased wpon the negligence or gross negligence, sole, joint or
concurrent, of TU Electric or the Project Man.ger; and (ii) the acts or omissions of
TU Electrie or the Project Manager with respect to Comanche Peak that occur, in whole
of in part, prior to the Date of Commercial Operation (as said term is defined in the Joint
Ownerstup Agreement), including without Umitation Subjeet Claims tased upon the
negligence or gross negligence, sole, joint or concurrent, of TU Electric or the Project
Manager. Pursuant hereto, at the Closing Tex-La will execute and deliver to TU Electrie
the form of Indemnity Agreement attached hereto as Exhibit Q.

9.6 Covenant of Cooperation. The parties hereby sovenant and agree (o assist,

cooperate with, and support each other (other thar financial ~«ort) in the even® that a
third party institutes any actict against either of them with respect to Comanche Peak
ana any incident or attribute thereof, except that neither of them shall be required to
take any position which (t helieves is contrary to its material pecuniary interests ar
contrary to the truth.

9.7 Termimauon of Participation. To the extent that Tex-La can, and not be in

violation of Seetion 210 of the Energy Reorge~ization Act, 42 USC Section 5851 (1983),
won the execution of this Agreement, Tex-La, for (tself and on behalf of any person or
entity, private of grvernmental, claiming by, through or under Tex-La, including without
Umitation, to the extent |t has the standing and right under law to do 8o, Its Members and



EXHIBIT M
COVENANT NOT TOSUE

STATE OF TEXAS )
COUNTY OF NACOGUG . HES :

For and in considerution of the agreements, undertakings, promises, end covenants
of TU Electric set forth in the Agreement, including without limitation the
contemporaneous delivery to Tex-La by TU Electric of (1) the Release attached to the
Agreement as Exhibit N, (2) the Covenant Not to Sue attached to the Agreement as
Exhibit O, and (3) the Assumption and Indemnity Agreement attached to the Agreement as
Exhibit P, the adequacy and sufficiency of such consideration being hereby scknowledged
and confessed, Tex-La hereby agrees to the following:

1. Definitions. As used herein, the following terms have the followi: g meanings:

A. T"Agreement” means that certain Agreement dated March 23, 1989, by
and between Tex-La and TU Electric.

B, “"Brazos” means firazos Electric Power Cooperative, Ine.

C. "Comanche Peak” means the nuclear-fueled electric generating facility
under construction on certain lands situated in Hood and Somervell Counties, Texas, and
corsisting of two units having & nominal capacity of 1,150 megawatts each, and related
properties, and is the aggregate and comhination of the Station, Fuel, and Transmission
Facilities, and all other rights and interests associated with or reluting thereto,

D. "Puel® means the Comanche Peak nuclear fuel, irrespective of chemical
and/or physical form, and the rights and Interests related therelo.

E. *"Joint Ownership Agreement” means that certain instrument entitied on
the sover page thereof "JOINT OWNERSHIP AGREEMENT BETWEEN DALLAS POWER &
LIGHT COMPANY, TEXAS ELECTRIC SERVICE COMPANY, TEXAS POWER & LIGHT
COMPANY, TEXAS UTILITIES GENERATING COMPANY, TEXAS MUNICIPAL POWER
AGENCY AND BRAZOS ELECTRIC POWER COOPERA .E, INC, FOR COMANCHE
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PEAK STEAM ELECTRIC STATION,” executed on January 2, 1979, together with and as
modifiad by that certain instrument entitled on ‘he cover page thereol "Modification of
Joint Ownership Agreement Detween Dallas Power & Light Company, Texats Electrie
Service Company, Texas Power & Light Company, Texas Utilities Generating Company,
Texas Municipal Power Agency and Brazos Electric Power Cooperative, Ine:  For
Comanche Peak Steam Electric Station," executed on June |, 1979, together with and as
amended by (i) the Amendment of Joint Ownershup Agreement, executed on December 9,
1980, between Dallas Power & Light Company, Texas Electric Service Company, Texas
Power & Light Company, Texas Utlities Generating Company, TMPA, Brazos, and
Tex-La, togetc:r with and as amended by (il) the Second Amendment of Joint Ownership
Agreement, execyted on February 12, 1982, between Dallas Power & Light Company,
Texas Electric Service Company, Texas Power & Light Company, Texas Utilities
Generating Company, TMPA, Brazos, and Tex-La.

F. "Members" means the seven (7) Texas non-profit electric cooperative
corporations that ar¢ members of Tex-La, as set out in Exhibit C to the Agreement,

G. "Owners" means collectively TU Electrie, Brazos, TMPA and Tex-La, as
owners of Comanche Peak in accardance with the terms of the Joint Ownership
Agreement, or singularly any of such parties,

H. “Pending Litigation” means Cawe No. 399,136 ~Tex-La Electric

Cooperative of Texas, inc, v, Texas Utilities and Texas Utilities clectric Company, = in
the District Court of Travis County, Texas, 98tk Judicial Distriet; and Cause No, RE-6809~

A ~ Texas Utilities Electric Company v. Tex-La Electric Cooperat ve of Texas, Ine. = in
the Distriet Court of Dallas County, Texas, |4th Judicial Distriet,

5 "Project Manager” means TU Electric designated and acting as such in
accordance (o purportedly ir accordarse) with the terms of the Joint Ownership

Agreement,
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J.  "Site" means approximately 7,669 acres owned (in fee or other estate or
interest) by the Owners, as tenants in common, and located in Hood and Somervell
Counties, Texas,

K. ‘'Station” means the Site, all improvements thereon (ineluding Squaw
Creek Lake and Park) and all fixtures and attachments thereto, as well as (i) all personal
property thereon and associated therewith or related thereto and owned by the Owners,

and (i) all rights (tangible or intangible), and all easements and other interests of any

nature Associated therewith or related thereto and owned by the Owners, excluding,
however, the Fuel, and the Transmisson Faculities,

L. "Subject Claims” means any and all claims, actiors, ~untroversies, causes
of action, disputes, demands, and complaints ol whatsoever kind or nature and whether
known of unknown,

M., “Teg-La" means Tex-La Ele - 1¢ Cooperative of Texas, Inc.

N, "TMPA" means Texas Municipal Power Agency.

0. “Transmission facilities™ means the Comanche Peak - Cloburne
Junetion and Cleburne Junction-Everman 345 kV electrical transmission lines, aggregatng
approximately 1.5 miles in length, and associated rights-of-way, equipment, fixtures and
personal property.

P.  “TUL" means Texas Utilities Company, which is a Texas corporation and
the parent of TU Electrie.

Q. "TU Electric® means Texas Utilities Electric Company, which is & Texns
corporation,

lI. Cowenant Not to Sue and Agreement Not to Chalienge.

(a) Except as provided for in Section 4.2(f) of the Agreement, Tex-La, for (tself
and on behall of any person or entity, private or governmental, claiming by,
through or under Tex-La, including without limitation, to the extent it has the
standing and right under law to do so, its Members and customers (including



the customers of Tex-La's Members and other wholesale customers) and its or
their respective (nsurers, Aagents, servants, employees, officers, dQrectors,
corsiliants, atlorneys and representatives does hereby agree and covenant
that it and they, individually, collectively of in any eombination, will forebesr
from asserting against, and never sue {or or look for satisfaction with respect
to, TU Electrie and TUC and their respeclive insurers, agents, servants,
employees, officers, directors, sharehoiders, consultants, attorneys and
representatives, past and present, and any and all of their respective
sucoessors, sutaidiaries and alfiliates and their respective insurers, agents,
servants, employees, offlcers, directors, shareholders, consultants, attorneys
and representatives, past and present, any Subjeet Claim (including without
limitation any Subjeet Claim against any contractor, subcontractor, supplier,
consultant, vendor or other person, firm or entity in privity in any manner with
any of them which may therefor or as a result thereo! have a right over or
Subjeet Claim in subrogation) in any manner involving, concerning, arising out
of, o relating to, the planning, design, construction and licensing of Comanche
Peak and the managem <t of such planning, design, coratruction or licensing,
or any other matter reiating to the planning, design, construction or licensing
of Comanche <eak, and the management, procurement, conversion,
enrichment, fateieation, shipping, transportation and storage of the Fuel,
which (t has @ they have claiming by, through or under Tex-La, or may have,
whether known ar unknown, contingent or absolute, Including, without
limitation, those based on common law, whether contract (express oc implied,
including express or implied warranty) or tort (including, without limitation,
intentional tort, negligence or groas negligence, sole, Joint or concurrent) or
striet Labldty oe fraud, and those based upon any Federal, state or local

statute, law, order or regulation, including, without limitation, the Atomie




(b)

Energy Act of 1954, as amended, the regulations of the NRC, the Securities
Act of 1933, as amended, ¢. '* . Securities Exchange Act of 1934, as amended,
and any tule ot regulation under either, the Texas Securities Act (Titde 19,
Articles §81-1, et seq, V.A.TS.) and the Texas Deceptive Trade Practices and
Crrsumer Protection Act, against TU Electrie or TUC, or both, in any
capacity, whether indvidually, as Project Manager of Comanche Peak or
otherwise, and their respective irsurers, agents, servants, employees, officers,
directors, shareholders, consultants, attorneys and representalives, past and
present, and any and all of their respective successors, sutaidiaries and
aff(liates and their respective insurers, agents, servaris, employees, officers,
directors, shareholders, consultants, attorneys and representatives, past and
present,

Except as provided in Section 4.2(f) of the Agreement, Tex-La, for itself and
on behalf of any person or entity, private ar governmental, claiming by,
through or under Tex-La, Including without limitation, to the extent it has the
standing and right under law to do so, its Members end customers (including
the customers of Tex-La's Members and other wholesale customers) and its or
their respective insurers, agents, servants, employees, officers, dirnetors,
comsultants, attorneys and representatives hereby further agrees and
covenants that neither it nor they claiming by, through or under Tex-La,
individually, collectively or In any combtination, will directly or indrectly,
oppose, challenge, contest ar assert any complaint in any court or before any
administrative agency or body of in any other forum whatsoever with respect
to, or in any manner involving, concerning, arising out of, or relating to,
Comanche Pealr and the (ncidenis and attributes theredf including, without
limitation, the planning, jesign, coneirucdey und licensing of Comanche Peak
and the management of such nanning. design, construction or licensing or any



other aspect of such planning, design, econstruction or licensing, the costs and
schedule of corstruction and completuon of Comanche Peak, and the
ressonableness, prudency or efliciency of the planning, design, construction
and licensing of Comanche Peak and the management of such planning, design,
somstruction or licensing, and the reas snableness, prudency or efficiency of
the management, procurement, converson, enrichment, fabrication, shupping,
transportation and storage of the Fuel, and the costs incurred in connection
with the management, procurement, sonversion, enrichment, fabrication,
shipping, transportation and storsye of the Fuel, and the breach of the Joint
Ownerstip Agreement and any express or implied warranties arising out of the
Joint Ownership Agreement, and any representation, misrepresentation,
Aisclosure or non-disclosure in connection with the negotiations or preceding
the execution by Tex-La of the Joint Ownership Agreement, and in connection
with the performance or nonperformance by TU Electrie of its duties,
resporsibilities or obligntions under the Joint Ownership Agreement as Project
Manager or otherwise, =nd the fallure of TU Electric to pursue any remedie:,
either at law or otherwise, that may be, of may have been, available against
ary and all contractors, subcontractors, suppliers, consultants, vendors or
others with respect to Comanche Penk (ineluding separately the Station, Fuel
ot Transmiswaon Facilitias) and on acscount of anything that has occurred of
may have ocewred, in whole or ir part, with reapect to Comanche Peak,
(insluding separately the Station, Puel or Transmisson Pacilities) and the
incidents and attritutes thereof and any of the foregoing whether known or
wknown, Notwithetanding any o' her provisions of the Agreement, nothung
therein shall Limit Tex-La's right to defend the prudency of Its participation in
Comanche Peak or the settlement of the Pendng Litigation before any court
or regulatocy agency, provided, however, since TU Electric by the Agreement
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sutsidiaries and affiliates, or its or their respecuve insurers,
sgents, servants, employees, officers, drectors, shareholders,
' consultants, attorneys a1d representatives, acting in such capacity,
with respect to any Subject Claims being asserted against Tex-La
by anyone other than TU Electrie, TUC, or both, or their
successors, subsidiaries and afflliates, of (ls or their respective
insurers, agents, servants, employees, offirers, directors,
shareholders, consultants, attorneys and representatives; of

(5) any proceeding in which TU Electric’s rates are being determined,

peovided that Tex-La shall not oppose, or assist MJ tturd party
opposition to, the Inclusion in TU Electric’s rates any and all

costs related to Comanche Peak.

EXECUTED this the day of , 1989, as duly authorized by an

apprupriate resolution of [ts Board of Directors.

TCY-LA ELECTKRIC COOFERATIVE OF
TEXAS, INC,

(Corporate Seal) By:
. ATTEST: Itse

By:

Its:
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STRICTLY CONFIDENTIAL

‘2-
companies, successors, assigns, office~s, directo' . '"nagers,
agents, and employees of the aforementinned compar’ organi-

zations and programs (all of which =ntities and individuals are

hereinafter collectively referred to as “the Comanche Peak

companies, organizations, programs and individuals®);
MOW, THEREFORE, in consideration of the mutual promises
contained herein, .he parties agree as follows:

1) This Settlement Agreement does not amount to, and shall not
be construed as, an admission of liability or wrongdoing on
the part of any of the Comanche Peak companies, organiza~-
tions, programs or individuals as defined above, Moreover,
this fettlement Agreement does not amount to, and shall not

be construed as, ap admission by Mr. Macktal concerning the

e

merits of this action.

L]
~

Mr. Macktal shall execute a general releas2 (attached
hereto as Exhibit A) of all the Comanche Peak companies,
organizations, programs and individuals as defined above
from any and all liability arising ocut of or relating to
Mr, Macktal's employment with Brown & Root, the termination
of his employment on January 2, 1986, or his resignation
from his position with Brown & Root.

3) Mr. Macktal's representatives in the above-captioned
action, Mr. Anthony 2. Roism.n and Ms. Billie F. Garde

(ineluding Trial Lawyers for Public Justice and the Govern<
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ment Accountability Projest, the organizations of which Mr.
Roismac and Ms. Garde, respectively, ar? a part and through
which they came to represent Mr. Macktal,;, hereby agree
that they will - call Mr. Macktal as a witness or ‘oin
Mr., Macktal as a party in any administrative or judicial
proceeding in which either Mr, Roisman, Ms. Garde, Trial
Lawyers for Public Justice or the Covernment Accountability
Project, or any combination of them are now, or in the
future may be, counsel or parties opposing any of t.
Coman-he Peak companies, organizations, programs or indi-
viduals as defined above; nor will Mr. Roisman, Ms. Garde
or their r2spective organizaticns do anything to suggest or
otherwise to induce any other attorney, party, administra-
tive agency, or administrative or judicial tribunal to call
Mr. Macktal as a witness or to joein Mr. Macktal as a party
in such a proceeding. Further, Mr. Macktal hereby agrees
that he will not voluntarily appear as a witness or a party
in any such proceeding; and Mr. Macktal further agrees that
if served with compulsory process seeking to compel his
appearance or joixdet in such a proceeding, he will
immeliately notify the undersigned representative of Brown
& Root, or his successor, in writing and thereafter take
all reasonable steps, including any such reascnable steps
as may be suggested by the representatives of Brown & Root,

to resist such compulsory process.

T T —
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§?TTL§MENT AGREEMERT

This SET.LEMENT AGREEMENT dated as of Moy _E?IISBB is
by and between LOREN20 MARIO poLizZLl (hereinafter *polizzi®).,
MAURINE ELLEN poL1z21, his wife and NATALIE poLIz2z1, his minor
daughter, by Maurine Ellen polizzi, her mother and legal
guardian (hereinafter 'Co—Plaiutitfs') and GIBBS & HILL, INC.
(hereinafter *Gibbs & Hill"™) .

WHEREAS:

| On or about May 12, 1987, polizzi filed a
complaint with the U.S. pepartment of Labor, Employment
standards Administration wage & Hout pivision, alleging that
Gibus & Hill engaged in discriminatory employment practices in
violation of the Energy Reorganization arct, 42 u.s.c. § S8€5.
(Case NO. g§7-ERA-38) (hereinafter the "DOL proceeding”).

B. The U.S. pepatrtment of Labor, Employment
standards Administration wage & Hout pivision conducted an
investigation and concluded, based upon said investigation,
that there was probable cause to pelieve that pPolizzi was
discximinated against in violation of the Energy Recrganization
AcCt.

Cs Gibbs & Hill filed 3 timely request for a hearing

with the Chief Administrative Law Judge, United States

AL AON 88

03A13238
¢v344¥ RIHOY 30 33

130
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n
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settlement of the claims of Natalie Polizzi @ minor, as set
forth herein.

7. polizzi agrees that he will not voluntarily
cooperate with or testify on behalf of any entity or individual
who has or may file charges of discrimination of wrongful
employment practices against Gibbs & Hill or TUGCO, or their
respective parents, affiliates, subsidiaries, syccessors or
assigns, U der the Energy Reorganization Act, the Atomic Energy
Act of 1954, as_amended. or any other federal or state law,
rule, regulation ¢t theory, nor will he voluntarily testify in
or otherwise patticipate in any proceedin, at investigation
involving the Comanche Peak steam Electric station, before any
state OF federal court or administrative agency. including, but
not limited to, licensing Of safety proceedings or
investigations before the Nuclear Regulatory Commission and/or
regulatory or rate proceedings or investigations pefore the
public Utility commission of the State of Texas, except as
required by lawful subpoena; provided, however, that nothing in
the foregeing paragraph shall in any manner be interpreted to
prevent Polizzi from informing the Nuclear Regulatorly
Copunission sf any and all safety concerns he may rave relating
to the Comanche peak Steam Electric Station.

8. Gibbs & Hill'Ss petsonnel policy applicable to all
employees, present and former, provides that it shall release

no informatien requested by & p:ospective employer without a
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; 15. Gibbs & Hill shall undertake to obtain the

Release in substantially the

execution LY TUl 0 of a General

form attached hereto as Exhibit C. said General Release shall

unless and until (a) the conditions set

not be deemed effective
rein are fulfilled and (b) the

forth in paraqraphs & and 6 he

se of polizzil and Co-Plaintit(s referred to in

General Relea

paragraph 13 herein is delivered to TUGCO.

IN WITNESS WHEREOF, the pariies have hereunto set

s ggg*S day ofék:;&1988.

—~Z
f%/%//\,
" LORENZO MARIO poLlizzl
WZMM% Zog@
poLIZ21

MAURINE ELLER

L ]
NATALIE PO%IZZI. a mihor,

Maurine Ellen Polizzi, her
mother and legal guardian

their hands and seals on thi

.~
-
-

G1BBS & HILL. IRC.
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1

NOTICE OF VIOLATION FROM INSP ON 92010&-0201 VIOLATION
NOTED :PRESSURIZED SPRAY VALVES INADEQUATELY STORED OUTSIDE.
60655 143-60655 143

ADOCK~5000445-G~920214

9E0214-9202240092A

9202240087

970218

b

DISCUSEES INEF REPT S0~445-91-62 & Lo-anb=91-6& & FOURUARDS
HOTICE OF VIOLATION & FROPOSED IMPOSITION OF CIVIL PENALTY
IN AMOUNT OF $2% (00

G06Ed  FTE-80654 £381

ADOCE=5000448«0~2F0E1E

0202189202240 00 T

9203920122

920228

1

NOTICE OF VIOLATION ERUM [NEF ON 920121+%4 & 920810=11

ULIRASONIL EXA~INATION PERFORMED
ON BXETLHM TEBXx-1-4103 OF SAFETY
IN BEOTH CITCUMFERENTIAL

VIOLATION NOTED INSEnrJICE
ON 911022 0F WELD NUMEER 1
INJECTION £YS WAS NOT CONDUCTED
60731 16T-60731 167
ADDCK-~C000448-G=DE022E
G2UEEE-SE03020121A

204080048

0220379

-

NMOTICE OF VIOLATION FRum INEF ON 211112-1213 . VIOLATION
HOTED FAILURE TO 1MPRLEMENT ADEGUATE DECIGN CONTROL MEASUREE
L1881 03R-C1261 . Db

ADOCK~-E00044€-0~92033

20231 ~920408900444

220490049

Q2V4AE3

3

NOVTICE OF VIOLATION FROM INSH ON 22020e-0121
NOTED  INSPECTORS DETERMINED THAT ARM PINS ON VALVES
1AE-COT8 ZFW-201 & 2F30& & UNITE 1 § 2 EORL-UARNER SUING
THECK VALVES MERE IMPROPERLY REMOVED JoDitamiIC FORCE
61870 . 1&7=61470.189

ADOCE-8000445-0~320427

VICLATION

1AF=0078
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NOTICE OF VIOLATION FROM INSP ON 920622-25 VIOL/ TION NOTED:
1% LOAD CELLE IN USE NOT INCORPORATED INTO MEASURING & TEST
EQUIFMENT PROGRAM § RECORDS OF OFERATIONAL VIBRATION TESTS
NOT SUBMITTED TO METEOROLOGY LAH

L2792 :15%-62792 156

ADOCK-E000445-0-920807

9E0207-9208130221A

g2hataves’y

G20818

{

NOTICE OF VIOLATION FROM [NEF ON 320607-0718 VIOLATION
WOTED ONE PORM WAS NOT INITIATED WHEH MDAFUWF 1-01 INBOARD
PUMP BEANTHG PACKING EXTRUDED #O0LLOWING AUTOMATILIL AFE
ACTUATION

62203 “0%9-52803: 309

AROCH=EDGD44C-0~9E0812

NFHBIZPEOB190092A

gEpaaniEay

920813

31

RESPONDS TO NRC 920723 LTR RE VIOLATIONE NOTED IN INSP REPTE
Gl -445 -92-14 & BO0-446~92-14 § FORUARDS PAYMENT OF CIVIL
BENAI TY IN AMOUNT OF $122 000 TORRECTIVE ACTIONS CROSSTIES
VERIFIED TN ISOLATION POSITION & CCW FLOW REESTABLISHED.
LEBYY  H14-62851 344

ALOCK-S000445=-0=-2E0813

92081 3-9208300241

9208510068

I2G2T

&

NOT15E OF VIOLATION FROM INSP ON 9207&7-31 VIOLATION NOTED
INEPECIORS DISCAVERED OH 920728 YHAT SHARED CONTROL KOOH
viTAL AREA COULD BE ACCESSED IN MANNER THATY BYPASSED LOCKED
i ALARMED DOORS

LE833 114-528233:.118

ADOCK~E00044E-G-920817

22081 7=-9208210053A




=R ORGSR SRR NS RGOSR RV ERS, NN BN s R S T —— SRR e e e e e e
- - -~ v

417642869

CN:
ATE
AGES
R

t.

3.

4

1 CHE
FL
ACKAGE

41/7817TR870

N
‘ATE
ACES
1
#

1 CHE
L
ACVAGE

41736

N
VATE
AGES

Fo =

s

TCME
|FL
ACKAGE

e
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&
NOTICE OF VIOLATION FROM INSP ON 920614-0801) VIOLATION

NOTED INSTRUMENT AIR SYS VALVE & SWITCH LINEUP STILL
INCOMPLETE WHMEN PERFORMED BUT REVIEWED & SIGNED AS COMPLETE
& PLACED IN &YS STATUS FILE

629ee 079-62922 080

ADOCK-5000445~0-920827

920827 -9E09020147A

QEL911 0284

909210

!

ACK RECEIPT OF 9208173 LTR & CHECK FOR $12& 000 I[N PAYMENT
OF CIVIL PENALTY PROPOSED BY NRC IN 920TZILTR

63129 BaA1-£3129 341

ADOCK ~E000448-0~-980910

9209210-9209110254

9209880189

9209168

[

NOTICE OF VIOLATION FROM INSKF ON 920817-20 VIOLATION NOTED
PROGKAM REQUIREMENTS FOR ADMINISTRATIVE CONTROL OF TEST
PROCEDUR ~ & STARTUP OFERATING INSYRUCTIONS NOT IMPLEMENTED
63186 229-~63196:230

WOOCK-E000445-0-920916

920916 -97092E0169A
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peter B. Bloch, Esq.

Criirman, AtomlcC gafety and
Licensing Board

U.8. Nuclear Regulatory
Commission

Washington, D.C. 20555

£lizabeth B, Johnson

Oak Ridge National Laboratory

post Office Box X, Bpldg, 3500

Cak Ridge, Tennessee 37830

Subj: Texas ytilitld

(Comanche Peak Steanm Bi
Units 1 and 2): Docket b

pr. Kenneth A. fHeCollom

pean, Division of Prgineering
Architecture & Technology

oklahoma State University

stillwater, Oklahoma 74074

‘

ny, Walter H. sorgdan
g1 West QOuter Drive
pak Ridge, Tennessee 37330

es Electric Company, et al.
AT,

ectpi® Statlivhy
10k, 50-445 ang 50-446

Gentlemen:

indful of our cbligation to apprise

o’

+he Board of develor-
uding estimated

inc

ments C an matters beiore
schedules for ccmmercial operation, this will advise the foard
their annual review of their

that Appiicants recentl
construction program.
including the present 3

pased upon this review, Applicants
probably not

of Comanche Peak will
cperation “afore early 1986.

A copy of th
with the Securities
your information.
details.

ce+ Service List
Herbert Grossman, Esg.

3502010402 933323

y completed
That reviaew con
catus of licensing

e Form 8-K recently £1
and Exchange Commis
T¢ will proviue the,ﬂ

sidered several factors,

for Comanche #feak,
now estimate that Unit i

be placed in commercial

jed by Applicants
gion is attached for
ocard with further

Sinceiely) EXHIBIT o

BAGE wes OF
wicha SLOIREY O cmmm—
Counsd for Applicants

P -
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March 21, 1983

Dr. Walter H. Jordan

Administrative Judge

881 W.

Washington, D.C, 20353

Herbert Grossman, Alt
Administrative Jud

e
Atomic Salety and ilcemln; Board
.S, Nuclear Regulatory Commissien

Washington, D.C.

Quter Drive

Sak Ridge, Tennessee 17820

Dr. Xenneth A, McCollom

ernate Chairman

\Us, Elizabeth B, Jochnsen

Administrative Judge

Qak Ridge National Laboratary
P. O, Box X, Building 3500

Qak Ridge, Tennessee

Re: Docket MNos.
In the Matter of Texas Utilit

37820

Dear Administrative Judges:

The {ollowing information is provided ':Wﬂims
rmwmumwel niormed ~f matters relating 1o the

l. ©On Thursday morning, February 75
representatives met in Arlington,

raised by

CASE before these

—

made at such time.

R T T RS o Nam———

BReoesiats

L e

s

DR

43888100

Administrative Judge

Dean, Division of Engineering,
Arehitecture and Technology

Oklahoma State University

Stillwater, Oklahoma 74078

§0-445=] and S0-44bel; 50-445-2 ana $0-446-2
{es Generating Co., et al

1985, the NRC Stalf and CASE
Texas to discuss technical issues
Boards which CASE lelt should be

To the extent that such may later be appropriate, formal request will be (1
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UNITED STATES OF AMERICA

3
HUCLEAR REGULATORY AGENTY

AREYORE THE ATOMIC

SAPETY AND LICENESING BOARD

$
- - - - - x

-‘--h“dd

1n the Matter o3 &
TEXAAS UTILITIES ELECTRIC

COMPANY , €t al.

(Comanch® peak Steam gleceric

gration, Units 1 and 2)

’ﬂ-&ho.d-a“ - W =

12

13
14
16
19

\7
e abave-«ntitxe

18 |
conference,

*
.

4 matter cane on for

pursuant Lo Notice,

Case HO. CL~445-0u
NO 60-446-0L

O 50=-445-CPA

'

1

X

o0 Swyway Tower
gouthland puilding
400 Horth Olive
pallas, Texas

Wednesday, July 13, 1988

a prehearing

at 9310 a.m.

Th
BEFCRE
20
PETSR B BLOCH , Administrative Judge
21
oR. WALTER H, JORDAN, poard Menmber
22
DR. KENNETH Ao MCCOLLOM, goard Member
e
24
2%




APPEARAHC!S;
on benalf of the Ap

1?7

18

19

2y il
32 \

23

24

plicants)

GEORGE EDGAR, Attorney &t Law

MAURICE AXELRAD. htror

& Holtminger, pP.Cs
W,W., Suite 1000

pey at Lav

Hewman

1615 L grreet,

ﬂl!bimjtoﬂ. D Ce 20036

and
WOOLDRIDGE, Attorney at Law

ROBERT A
gamples & wooldridge

worsham, Forsythe,

guire 2500, 2001 Bryan Towet

pallas, Texas 7%201

§ the HEC ceaff:

on behalf ©
MOORE, Attorney at Lawv

JANICE B
office of Interna

U.5. Huclear regulatory
B, ©. 20555

1 counsel

commission

washington,
on benhalf of CASE L

JUANITA ELLIS. president
BILLIE GARDE, AttoOr

2ensg hssociat&on for

ney at Law

citd gound Energy

1426 aguth Polk

pallas, Texas 75224

and

——

l
1
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on penall of CASE:

ANTHORY 2. RO T SMAL, Attorney at Law
coneny Milatein & Hausfeld
1401 New York Avenue, H.W., Suite 600
washington, o Co 20009
and
JACK DOYLE
61 Circuds Avenue, West
worcester. Massachusetts n1603
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g PROCEED 186G S !
JUDGE BLOCH: sood morning. 1 am Peter |

f the Aromic safety and Licensing i
|

4 Blioch, chairman ©

¢ | Board for Comanche peaw Huclear pPower plant. Thate are

¢ |l two dockets with which we are concerned. \
| 6 Wwith deep respect for everyone here, 1 \
| ’ respectfully and wholeheartedly velcome you to these \

8 ptecaedinqs.

[ 9 The dockets {nvolved ineclude an cperating

v il License applicatiQn and a conetructich permit amendment

i1 | proceeding. The formal numbers of those docheils are

£9-445-0L, 50~446-01 and §0=-445=CPA.
Licensing poard

12
The Atomic gafety and
on my left, D¥. renneth

] ‘3

i « | consists of three members .

! ' w6 || MeCollom who 18 @ member of the poard; and my right,

w || DE walter Jordan.

]
|
|
\?l
s || sdentify themse

-

(*4 appreciate =t 1 ¢ the partics would

‘yag for the record, please. sLartang at

\my left.

‘ M8 . MOORE: your Honor, my name 18 Janice .

4y 4| MoOTE, counsel for HRC graff. To my right ss Mr.

{pom wthe HRC 0ffic0 of

‘Michael Harrison, @ paralegal

22
23 | General Counsel.
24 JUDGE BLOCH: ploase use the microphenes whah
|




T

1

ptocead. MY .

JUDGE BLOCH: pefore yoes

you hasded a

MR ROT SMAN And 1 was
cluded within the

er which CASLE submittud L the \
i

4 this morning. which sets out in far greates
:

tg that 1 will pe making nere.
n with the

7 || RELsMAn.
Just going & ask the

' agard's permission L0 nave Lt in

1¢ is & lett

record.
poar

detail the poin

1 would ask that it pe bound i

o that it will e a part of ¢hia record today .

{ can Qo Ay G o

raccrd 8
put 1 have gome k

JUDGE BLOGCH:

10
11 Il concern pecaus@ there's language {n it that i8 \
12 || emotional Language abpout che role of the intervenors. \
13l 1t seems Lo me gomawhat unfair e pind that iAte the }
14 || record without giving them a chance to respond. \
1 1f you were able o gumenarize the gubstance :
6 | of that, without putLang the charges in rhe way they

7l are, 1 would prefer that .

8 MR. ROISMAN: Okay. Wwe can do that, MT.

y take me A couple of miputes longer.

{ think it'8 imports

name nas pecome

19 | Chasrman. It ma
nt Lo

Firat of all,

21 understand == because MIs- gliis’

g with CASE -= that this 18 &

putsued py CASE, and M.
self, have gpoken @n
membersnip and a .

2 || aimos® gynonymou

2 || proceeding which has been

like Billie Garde and my

24 Elli‘o
26 {| benalf of CAST, an or

ganization with @
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to it that Texas ytilitics b ilds

in the nation, ho see

a plant that is safe.

gomathing on this. There is not a

as who 1 huve aver met,

Let me say

single person at Texas Utilitd
1 have cresa-examined. who has ever

and many who
vo me that this company

ot demonstrated
.n unsafe plant.

t 48 Lo what

| indicated tO mEe

nterest in ruilding
e disagreemen

has an i

There's a genain
ahere's nobody there, they n

ne they 4id, gake a

| «nat safety requires. ave
and 1f you thoug

nothing o gain,
general public ut

10
prened tO ilicies

v | Leok at what has ha

who muilt and operated an anaaie plant and have

into bankruptcy Aas

1%
a rasult of Lt

essentially gone

That's the mree Mile

13

18land plent, of course.

14 |
vhere' s ne gelf-serving

There's no interast,
yany buiiding tnat plant.

is to say. dY vanging on

1§
Wnat

6 || interest in thig comy

7 || CASE has done for ten years
@ || ehe doar, “We have something vo offer you ¢ehat will
help you make this plant aafe.”

And what Texas ytilities ha
vou do, ind we want to cpen

'8
g gsaid in this

w0

71 || agreement, wyey know what?

n 8¢ that we can neaar yeu

our door and bring You i
or of the fieigation

noise fact

o

23 !l berter withouk the

o proccas.“

Now, Juanite, pillie Garé 9 myself have

25

B ] e S—————————_

e e————}







srder placed on a

sych an agreement.

nyone.
yor would anyone Have peah willing L0 8ign

gllis has done =~ and 1 must say
years of gighting this

gome f{orams ==

wnat Juanita

te me iv's 2 gtunner == ten

plant has produced what we have heard in

y == the guggestion
@ mora years peing o

that she's selling out

sot here roda
v lved

py agreeing co spend 1V
with this plant.

for a waman as y
o & single project is &

Lven roung a9 Juanita, 15

years of her 1ife devoted t

substantial plece of time.
There nas peen in the press and some L Anuendo
in the plaadings pefore this goard that gilence and

nly is what a gross

s | exchanged. ot o

i clear N0 slie

money waere pein
imcament

m;sreprasentntxen of what

itgelf, clear b the statements that Juanita and Ballie

slear in what anybody + mgan those

- - 4

and 1 have made,
| pf you who know some of these Jhistle blowars «ho nave
pver seen Chuck Atcnison €F peblu Hatley ©F any af the
\ pecpie who are ypvolved as histle blowers at this
plant, silence is the lagt thing an thelil mind, is the

tast thing that they
These are the MOost artic

They are not 9l

ould ever pargain far.

ylate people you will

ever meet. lent.

i ey b
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4
4
|
&
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\\

why did that idea come up? gecauyse two young \

1
a now withdrawn their

av

inexperienced lawyers who h

jons stirred it up.

2
3 || representat
JUDGE BLOCH:

{'4 rather not nave this have o do
]

4

5 |l with porsonalities.
hat's why 1'm not

6 MR. ROISMAN: “r's not.

7 || mentioning their names, Judge .

g (Lauqhter.j |

E JUDAE BLOCH: Well, maybe you could stay away fyom %
'1

10 ! anything about that.
MR. ROISMAN:

14 ORAY 4 nothing mare apout the Dough
12 || Brothers.,
LLauqhtcr.]

JUDGE BLOCH: 1¢'s the ad

13
jectives 1'd prefer you

14

.

15 || £© avoid, not t

MR. ROISMAN: All right.
x about the guestien of

n invalved with CASE

he names.

16
Lastly, 1 want t@ tal

\7

am of people that have bee

ing is land 1 will say gomewhat

the group) the absolute

i | xrust, The te
19§l in this licensing proceed

20 | immodestly and include myself in
2 || pest in this country on interventions and rapresentation of

22 || citizen Groups.
Juanita E1L3

g == and 1've worked with them all;

2a Il 1tve woerked with virtually every citizen Group that's
2% i involved in puclear plants. {'ve never in my Life scen & |

i e —
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|

| workers formerly employed in

i

connecLion with the

whis may have ampl oyment

¢ Comanche peak

congtruction o

‘I
3‘1 digcrimination claims against TV flecyric or 4 contractor,
reed to enter into gowd-{aith gettlement

{isputes when the Joint

il TU Electric a9

$ negotiations %O resolve such

6 suipulation pecomes effective.

y former YOrker whu agrees to sattle

Although an
nis elaim will be required to cxecuta & genaral releasd. the

9 release does not preclude nim from pringing any safety ©oFf

attens.ion of the WRC.

0 Lcchnical‘matter tw the

JUDGE BLOCH: That's the point Mr. Roisman was
jcticn at all on anyene

12 | addressing pefore. There {a no restr

soming to the WRC with safety congerns .

13
4 MR. EDGAR: ~ Right. and might 1 add ancther point
1$ just £0OT the record, that many of the provisiono that I'm

“ere are repetitive OF redundant to thosa in the

16 symuarizing
nat regard the Joint gripulation

17, Joint stipulaticn and in t

t+hat nothing in that sti
{ndividual or CASE tO go to

va || indicans clearly pulation would in

19 any way 1imit the right cf any

20| the HRC.
How, continuing and referyring again to gotylament

agll of claims. These negotiations, referring to negosiations
include five legal

concerning settlament of claims,

3

lving eleven platntittn. including some

24 || proceedings inveo
pepartment of Labtor, and

ra the

25 | presently pending cases bvefo

o b bl A
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1 now have been

gr.rred this procedure as 4 law student.
practicing for two years and 1 have had a sremendous

2l
3 E oppcrtunity to learn in this proceeding.
¢\ There has been much said about the proposition
\ rhat this settlement represents SOME type of wush money ©F
all of my clients, present

g || money ¢or silence. On penalf of

and in the past, [ would like tO say that none of them would
/ﬂ_'“ v

integrity is high enough that

hush money. Their

¢+hat they nhad to toll the truth and i

risked everything

r accept hush money

|
e% ever accept
} they

1l

thay would neve in exchange fof silance.

.
“EE Thank you.
2l JUDGE BLOCH: Thank you:
Ms. Moore for rhe Staff. \
MS . MOORE: - 1n light of the comnents that [ have \
brief statement to \ ‘
l

the Staff has culy ondu

the Staff agrees that the ‘
|

smissal of thais

made p:eviously,

make, and that is that

sion's policy and rules would favor di

Comnis
p:oceeding {n light of ‘ne agreement that the parties have
raached.

nce more that the

just reiterate ©

\ 1 would also
staff will continue in its efforts, in 1tS high gquality
ef fores, t© evaluate and review the Comanche Peaw License

efforts.
Thank Yyou.

JUDGE BLOCH: Thank you, MS. moore.
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¢ doing now is it {s about to sign

' what the poard i
r dismissing she case., We expect tO issue A

g,
r a summary orde
t will atrach some of the

‘ » gomewnat fuller order tha

documentation tO it for publication so that there will Be A

n be consulted for the purpose of

public record that ca

put we're going %O sign the order nOw.

L

8

[ precedent.
! {Board mambers sign document )

jssed, pursuant to

JUDGE BLOCH: The case 18 diam

and order that we nave Jju

+he memorandum st signed.

There are some details that we want Lo wWrap up and \ ]
|

rs want tO make a few statements, %99« x

the Board membe
12 Thia is a momentous occasion for this commun;gy;
gion and certainly for

13 for the Nuclear regulatory Commis

A N T, &}
. e & el
Pl

14 myself and the Beard mempers personally.

L
15 1 see what's happe
14 is black anc

Ly
: i

aed here as 3 rafutation of the

D eyl

wnite., 1 ¢nol

6 common belief that the wor
\? rhat it i3 purple and that iv's in seeing all the colors
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UNITED STATES
BEFORE THE DEPARTMENT OF LABOR

GARY W. BODIFORD,

Complainant,
-yg~ 88-ERA-__

Stone & Webster, COMPLAINT

Respondent.

st St S Nt Nt St . Saui? i Nt Wit

Comes now Gary W. Bodiford, by and through his attorney, and
files this Complaint of discrimination and retaliation under the
Employee Protection Provision of the Energy Reotganization Act,

42 0.8.C. S$B8S%1, ("The Act"), against %ESﬂf_é“d Webstet for v

failing to hire him because of his engagement in activaty

nrotected by the Act,
BACKGROUND

Complainant was hired by Respondent April 6, 1987, to work
at the Comanche Peak nuclear power plant as a Stone & Webster
Control Engineer, He had previously worked for Cibbs and Hill at
*he plant from February, 1982, to July 31, 1984, rer ted in
February, 1985 until April 3, 1987, He worked at the plant
continuously until November 20, 1987, when his employment was

terminated in a lay off.

Since his termination, which Complainant believes was

8 —T

actually a result of his engagement in xnternal dissent with Art

V. Nevins, Complainant and cthera have been xnt:mxdated and “

harassed reqaxding compleuon of work on the 7300 system BXKMABIT .o ....

analog control. BAGE . OF
s .
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AFFIDAYIT or
Joseph tacktal, JEk

Under the pains and penalties of perijury, I
Joceph J. Macktal, hereby affirm that the folloving is true
and correct:

1) My nane is Joseph J. Macktal, Jr.

2) Between January 31, 196% and January 2, 1986 I was
soployed as an Electrician and rlectrical Foreman at the
copanche Peak Nuclear construction site in Glenrose, Texas
by Brown & Root, tnc. ©On January 2, 1986 I delivered to a
rRrown & Root general foreman, J. Rinddell. A true and
correct copy ie attached hereto 28 Exhirit 1. 1In
retaliation for delivering this letter, my exployment with
Brown & Root was terminated.

3) while working at the comanche Peak site I developed
concerns about the following problems whach I believe
threatened the quality of the plant's construction, viclated
Nuclea. Regulatory cormission (NRC) regulaticns, and/or
trreatened the public health and safety:

a) Contamination of stainless steel condulit.

b) Falaification of training sneets and travelers;

c) Improper accounting of documents and material)

d) Improper design, manufecture, and installation
of electrical coduits, and gafety related circuits

(including Hilti bolts, and pipe supports)

e) Improper alte godification of vendor suppllied

equipment.
4) I personally brought all of the above listed

1 l')~

EXHIBIT .1
BAGE . OF
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”g!a
allegations to the NRC Staff during & transcribed
confidential conference and during a confidential on-site
{napection of the comanche Pesk site. Nonethelass, the NRC
¢ailed to adegquately address these CONCEINs. I therefore
pelieve that these concerns continue to pose AN UNNeCesABYY
health and safety cisk.
$) In addition, I have concerns that ware not raised
vith the NRC staff or Licensing Board due to the restrictive
rerns ¢f a secret gettlexent ajreement entered into betwean
Texas Utilitles and my attorneys, gi{llie Garde and Teony
noleman, These conceins include:
a) The use of yxapton wiring and termination kitse
(including the design and installation of electrical
panetraticons)?
b) SAFETEMAM'S jdentigication of contidential
vhistleblovars and the parassnent and intimidation of
wployees who brought safety concerns to panagezent
and/or SAFETIRM
c) The ultra-vulne:ability of key safety
systent;
4) Design problems related to back=up gafety
systaxs/
e) Improper stterpts to silence witnessen and
gurpress {nformation bafore the NRCy
£) SAYETEAN'S particlpaticn {n and cover-up of
gafety concerns.
6) After bringing safety concerns to GAFETEAM, I wae

dencted and continually harassed and {ntimidated bY






i".I
railed to properly address the concerns I ralsed at that
time nor any time thereaftor.

11) 1 was told by CASE and ite attorneys that if =y
concerns were to be adequately resolved they would have to
be raised before the ASLD.

12) On Nevember 18, 1986 I wase in Dallas Texas to
participate in the pepartment of Labor hearing on ay case.
™o attorneys were present to represent n=e, Anthony Rolsman,
and Billie Garde.

13) on this day ®Y attorneys, along with legal
representatives of Brown & Reot and the DOL Adninistrative
Law Judge Vivian Murray pet for a pre-hearing conference.

14) During the pre-trial conference which was held in
charpbers outside of mY presence, I telt as though my case
was being tried in & pack room without the testimony of
vitreeses or myself. On ceveral occasions both sides cane
out of conference to sbtain documents and evidence and then
return to the back room. This back roonm *conference®
continued throughout the entire day. When 1 stated that I
wanted to attend the *conferance NS, Garde vehezently
cbiected and flatly refused to allow me to attend.

15) During the course of the conference both Billie
Garde and Tony Rolsman (ndicated to me that:

a) Brown & Root’s final settlenment offar wvas
$35,000.001

p) It I aid not accept the settlexent offer of
$31%,000.,00, I would have to pay GAP $12,000.00 before

they could proceed with the hearing: and
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o
garde: And that‘s worth $1%,000,007

Kacktal: Yep, that‘s worth it.

Garde: I think you’re paking an abwolutely insane

decision...(Tlhey're gonna sue you for breach of

pettlament...and that’ll mean you're gonna have to get

lavyers.
Macktal: Let them sue R@...
w0
Macktal: I‘m not Lreaching the settlexent
agreezent., There wae no settlement agreenent...They did net

conplete the 30 day period...it’s noot, its moot, it ne
longer exists.

Garde: You don’t have that eption.

« & ®

Garde: 1‘m your lawyer, I xnow what I‘a talking

You den‘t have the ¢inancial
'+ have the ability to pay

about. You can nct do this.

ability to do this because yeou den

us.... 1I'm going %o nave to have Tony call you...

Mackeal: I don’t care.

We’ve .nvested the expense of $12,000.00
we couldn’t meat pay role

ing to get this settlezant

Garde:
(and) that’‘s a lot to us.

last week. Everything le wait

{n order to ncake bill payments..
.This is $12,000.00.

money .You can’t afford to

absorb that kind of a blll..

* 2 %

Macktal: I have cade arrangments to pick up the
transcript (of my confidential deposition 1 gave te the NRC]
¢from the NRC. The papers can‘t publish anything until the

rmation

trail but the t.anscript (I can zake] public info

7



now ==
Garde: (Interrupting) you’re not going to have any

lawyers.,
« h ®

Macktal: They breached the contract; I don'‘t

want, the deals off. I1'm going through with it because they

braached the contract and as far as 1'nm concurned I want to

go to trial. If they don’t want to go to trial ==
Garde: (Interrupting) There len’t going to be

a trial.
Q’C

Macktal: The settlenent agreenent As far as 1I'm

concerned is dead. Nothing happened and {ta over...

* * *

22) On Decenber 29, 1986, 1 received & call frem Tony

Roisman. At that tina I told Xr. polszan that I vanted to

go forvard with the trial and tarminate sattlement

negotiations. I stated to Mr. Rolszan that: "At this point

1'm not agreeing to any kind of settlenent. Bring {t back

to where it was. I want to go to trial.
23} During this Decerber 29%th conversation with Mr.

Roiegman I told him that T had contacted ucﬁc reporters and

that I chose to expcse the entire situation to the press.

Mr. Rojsman then told me that I did not need to tell the

press anything now because "the reporters wvho are covering

also "ccver the sarne {igsueal

e« Licensing board, and

the lizensing hearings® would

vhen ny information was reported to th

that my case wus not “a speech {gsie."



_&41!1.

24) During this December 29th conversation I wae also

told if I d4id not sign the settlement and chose to expose
the situation then the following would occur:

"You realize that will put you {n a deap financial

bind...they’ll hold a judgment over you, they will

pursue you to the ends of the earth and if you .ire
successful in smearing them in the prass as you woull
l1ike to do, they will pursue you to the ends of the

earth. So wherever you go to work they'’ll have a

judgrent against you of $15,000, 30,000, $30,000 or

$100,000 and they’ll garnish your wages on earth any
place you get a job. They‘ll des..oy your cr.dit....nd
at some point you‘ll have to pay & lot of money at the
end they will have won even bigger than today...because
they're bigger they can beat up on you and because your
amaller your not able to fight back..."

25) I then stated to Mr. Roiszan that I still wanted to
"ge to trial.“ I enphatically ended the conversation with
Mr. Rolepan stating that the settlement was cff and that I

-ided and deranded <o go to trial.

26) I wvas zisled and signed the settlexent under
Auress. I did not wvant o settle the case, but I thought I
had no option. A copy of the "Settlement Agreezent® and a
signed general release is attached hereto as Exhibit 2.
Paragraph 3 of the Gattlement Agresmsnt prohibited me from
voluntarily appearirg as a witness before the Atomic Safety
and Licrneing Board or the NRC. i1t also prohibited
attorneys for CASE (GAP, TLPT, Ms. Garde and Mr. Roisman)

from cal'’'.g me as a witness for CASE or otherwise inducing



any other attorney, party, agency or ¢ribunal to call me as
a wvitness. It also required ma to take all "reascnable”
steps which Brown & Root instructed me tO take so that I
cannot appear as 8 compuleory vitness. Essentially the
settlemant agreement silenced me from appearing pefore the
NRC with additional safety concerns.

27) On May 11, 1987, tha Secretary of lLabor issued an
order in case 86~ERA-2) requiring the parties to subait a
copy of the contidential settlement agreexent. (A true and
exact copy of this Order {s attached as Exhibit 3).

28) Evidently my COPY of the Order was mailed to ne
c/© ¥He. Garde and GAP. £&ee a COPY of a signed return-
receipt included {n Exhibit 3. A copY of the Order was
never forwarded tc me and T 4id not learn that such an order
vas issued until August of 1988, I was u.“VATe that the
Secretary had requeasted me tO p.ovide a Copy of the
gettlement agreement to the Secretary or that 1 was in
breach cof the secretary’s Order.

29) In or about June, 1987, I called Billie Garde tO
chbtain documents. At that time she told me that my
settlement was pending befcre the Secretary of laber and
that the Secretary nad requested some more inforzation abeout
the snettlement. I w6 not infeormed that the Secretary had
{ggued an Order and requested to see & copy of the
settlement agreement itself.

30) After speaking vith Ms. Garde, but not xnewing
that the Secretary had requested to see & copy of the

settlement, I sent by firagt class mail a pye 2@ potien to

10
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: UNITED STATES OF AMERICA
NUCLEAK REGULATORY COMMISSION

3 BEFORE THE ATOMIC BAFETY AND LICENSING BOARD

’ In the Matter of

TEXAS UTILITIES ELECTR:IC Docket Nos. 50-4i5=-0L :

}
}
’ h
COMPANY, et al, H and 50-%46~0L r
{Comanche Peak Steam Electric H :
Station, Univs ) &nd 2) H {Application for an |
¥ Operating License) ’
H

I

]

CASE'S IDENTIFICATION OF PIPING/PIPE SUPPORT 1SSUES 4
’ I

Pursjant to the Board's 11718/87 Memorandum and Drder (Litigation g
Schedule), CASE heredvy files its specification of piping/pive support issues :

which ir is interested in litigating and the basis for its interest ilf. ,

| 717 CASE requested an extension of time until today to mail this pleading,
[ without objection from the Board, the NRC Staff, or the Applicrants (see ]
‘ Applicants' 4/12/88 letter to CASE). CASE has advised both Applicants
‘ and NRC Staff of most, if not all, of the basic information contained
| herein. CASE is still in the process of reviewing documents which have
been made available on discovery (including, for instance, those r
referenced in Applicants' 3/30/88 letter to NRC Staff wnd CASE, :
| Applicants® 3/31/88 and 4/8/88 letters to Board advising of documents l
& referenced in SSER 14, among others). ;
i Although many of the issues discussed herein have applicability
both to the Construction Permit Amendment (CPA) proceedings and the

f Operating License (OL) proceedings, CASE is pot specifically addreasing
+ the CPA proceedings since at the present time the OL and CPA i
: proceedings are still separate. The motions for summary disposition
! filed by CASE in 1984 are not included in this pleading, since CASE now .
| believes that they have applicability only to the CPA proceedings,
1
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PRELIMINARY DXSQUSSION

CASE has experienced a jor of diificulty in preparing this pleading and

believes that it 1s prematute. one of CASE's primary difficulties in

writing this pleading is that much of the information which CASE pelieves is

essencial to reach a decision is not yet complete and 1% simply Uauvalalle

at this time. In addition, {f our view it is not necessary that this be

written at this time because of the slippage in the schedule. Applicants’

schedule has changed considerably since the Board's 11/18/87 schedule was

igsued: During the 1173787 Special prehearing Conference, Applicants were

projfeccing a fuel load date of March 1, 1988 (they were expecting Lo be able

to make up some slippage which had occurred st that rime which indicated a

fue! load date of ecrly AuUgust 1988) (see Tr. 15154); Applicants now expect

commercial operation of Unit 1 "at the end of 1989" and constructien on Unit

suspended for approximately one vear (see excerpts

slicants' 3/24/88 letter to

7 has been temporarily

fror Farm 10-K filed with the SEC, attached to Ap

uoard )., 1t appears obvious from reviewing documents such as the Applicants’

reports of potentially reportable items under 10CFR50.55(e) {Significant

peficiency Analysis Reports, SDAR's) that this 1is due te the identification

af additional problens and because it i taking longer to correct some of

icipated. Therefore, in many

the problems than Appiicants had initially ant

ways, this pleading ig premature and it is prenature Lo attempt to identify

the issues, However, if CASE were forced to jdentify the issues at this

1t was CASE's derision to

point in time, they would be as discussed herein.

go ahead and file this pleading now, rather than asking for further

extensions at this time, although we think such extensions would be

warranted, because we believe it will be helpful to all parties and the

e e Rt =
y .
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{ring as we discuss the future

Board to have this information before us in w7

course oif the case,

There are several aspects of the piping/pipe suppoit issues which CASE

yeiieves need to be addressed, CASE categorized the issues in three areas:

1« Applicants’ Plany &, implementation of applicante’ Plan; and 3, Analysis

of the Results from the Reinspection Corrective Action Work {(including the

conclusion and the implications of what Applicants found).

s Applicants’' Plan

With regard to Applicants® plan for the piping/pipe support issues

(ives, Applicants' promise of what they are going to de and how they are

going to do it), CASE has been favorably impressed by Applicants’

commitments, especially those of Htone L Webster and {ts identification and

proposed corrective action regarding the walsh/Dayle issues. Applicants and

their consultant have paid special attention Ta those issues, and it shows.

Based on what we know at this time, we do hot anticipate that it will be

necessary to litigate spplicants' pian regarding those issues. We plza tc

engage in negotiatioas with Applicants and NRC scaff; nowever, as discussed

in more detail below, should addirional concerns arise that would indicate

that the plan was not actually Jhat was followed, we would at that time waat

to reconsider litigaticn of the plan.

1t is also important to note that CASE considerc the piping/pipe

support plan to be 2 special case, and we believe (and would expect) that

very special attention has been paid hy Applicants to these long-raised,

much-litigated and hard=fought issues. 1n addition, the handling of the

piping/pipe support issues by Stone & Webster puts these issuss in & special

i
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category. Stone & VWebster 15 not handling all of the other issues. CASE's
{ncreased confidence in this portion of Applicants’ plan is in part due to

the Stone & Webstéer works.

Althcugh it is still not clear exactly what documents olicants plan
to tely upon regarding the piping/pipe support issues, CASE believes that it
may well be possible fo arrive at stipulations with Applicants and the NRC
Staff regarding the plan itself. This would depend upon concensus that
we are satisfied with the documents Applicants agree to submit into evidence
in the record. We believe that this is & possibility worth exploring, which
eruld save evervone much time, trouble, money, and effort regarding these

particular aspects of the piping/pipe support issues.

i.  lmplementation of Applicants' Plan

One aspect of the plan itself which is slearly deficient, in CASE's

view, is that Applicants have not adequately dealt «°th the riunt

——————— ettt 5 S e P < vm— =

cause/generic implication issues. {This is discussed in more detail under
3. Analysis of the Results from the Reinspection Corrective Action Work;
however, CASE considers it to also be a deficiency in the p'an itself.)

The question of implementation of the plan is in dispute. There are a
number of issues under implementation which CASE intends to litigate;
however, CASE is unable to identify with specificity those documents on
which it intends to rely on the implementaticn dispuie. Par of CASE s
problem at the moment Is the fact that it is not at all clear at this peint
in time when, if ever (and in what form) Applicants or the NRC staff will be

addressing the implementation of Applicants' plan, and whether or not the

NRC Starf will issue an SSER regarding implementation similar to the one

they have issued on the plan itself, or plan to review completion of

- ok Jin g~ L el = L, D =T W TN
DI s el i e ol S e e e L e e




implementation through their regular inspection report program. As stated

iq the Staff-s 3/9/88 letter to Applicants: "“The NRC Sta’s concludes that

e e T e

the corrective action efforts establish an acceptable program for resolving

the technical concerns associated with the design of large and small bore

piping and pipe supports and their {mplementation should ensure compliance

with the applicable requirements of 10 CFR Part 50." (Emphases added.)
In this regard it is important to note the limitation of the NRC

Graff's SSER 14, which (necessarily) addresses implementation of the

Anplicants' plan only to a limited extent. For the most part, SSER 14
addresses the adeguacy of the plan {tself. CASE believes it is appropriate
and necessary for the Applicants and NRC Staff to clarify t* . for the Board
and parties. CASE does not believe that piping/pipe suppori issues will be
ready for livigation until such rime as implementation is completed i;/.

i CASE is not, and never has been, concerned only with Applicants' plan.
F We did not, for instance, challenge the Applicants' initial plan, which was
| their FSAR; our concerns were that Applicants were not in fact doing what

| they had promised in their plan. Although CASE believes that Applicants'
olan for addressing the piping/pipe support igsues, for the most part, has
the capability for adequately addressing and eventually resolving the

rechnical engineering-tvpe i{ssues, CASE is not ready to simply accept the

T A I —

/2/ CASE notes that the NRC Staff's inspection reports have raised
troublesome questiors regarding both the Applicants' plan and its
implementation. Even so, we note that, when the proper time
comes, we believe thar it may well be possible to also arrive at
stipulations which might (in a manner similar to what we hope will
develop regarding the piping/pipe support plan itself) dispose of many,
i{f not all, aspects of implementation regarding piping/pipe support
issues (especially if Applicarts continue their cooperation regarding
supplying of documents, informal meeti.gs, and if Messrs. Doyle and
Walsh are allowed to make a final walkdown). We believe this would ve
beneficial to everyone regarding these aspects of the piping/pipe

support issues.
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word of Applicants and/or Stone & Webster that the plan will be implapented
:‘ properly, We believe that we must await farther completion and review of
t such implementation before we are ready to sign off on these hard-fought and 1
vitally important issues. OCASE's level of confidence would also be greatly
i increased if Messrs. Dovle and Walsh were allowed to make a final walkdom f

: when {mplementation is completed and closed out. 1

Additionally CASE may wish to litigate part or all of the Cygna
| report(s) when it is issued. It is CASE's understanding that Cygna plans to
issue report(s) regarding various aspects of their review of Comanche Peak.
f CASE is not certain at this time, since we obvipusly have not vet seen the
final Cygna report(s) on piping/pipe suppurts, whether or not we will want i
ta litigate all or any part of such report{s). However, this is a §
. possibility to which we would want to give consideration, regarding w?ich we

cannocr decide until after we have received and had time to review such

report(s) /3/. CASE considers the Cygna report(s) an important part of both ]

the Applicants' “lan and its implementation, and we do not believe that

piping/pipe support issues will be ripe for ce aration until such ;
report(s) ar> available, CASE has had the opportunity to engage in discovery n

regarding them, analyvze the results, formulate opinions, etc.

N T N I

CASE may also want to litigate some or all aspects af the technical

issues associated with the pressure on Cygna to do or not do certain things

gt . e ey RO S

/3/ We want to emphasize that we do not want to rush Cygna with its ;
I report(s) and believe it would be inappropriate for anyone else to do '
so; CASE believes that the Board and all parties will be far better

served by Cygna's thoughtful, complete, and detailed analyses.

: However, if Cygna does have an estimate of when it anticipates it will

; have its report(s) regarding piping/pipe supports completed and

: supplied to the Board and parties, that weuld be very helpful; it would

| also be helpful to know whether Cygna anticipates filing one report

: covering all issues, disciplines, etc., or several reports covering

different issues, disciplines, etc.
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is a concern which cuts scross the Applicants' Plan, the Imp'ementation of

Appli-ants' Plan, and the Analysis of the Results from the Reinspection

Corrrctive Action Work,

D5 ) An;;ysts of the Results frqm rhe Reinspection7Ccrrective Action Work

CASE is part.cularly concerned regarding, and is not in agreemenc with,
the root cause/geperic implications reports which Applicants have provided
to date. Further, CASE cannot believe that what Applicants have provided
thus far adequately responds to what the foard and the NRC Staff have
recy cstad and what CASE anticipated; if it does satisfy the Staff, CASE will
then have guestions in this regard concerning the adequacy of rhe 5taff's
review. Certainly CASE does not believe it is complete ang adequate. In
particulas, Applicants’ root cause analvsis presented thus far {see
attachments to Applicants' letters to Board dated March 29, 1988, and April
21, 1948) does not include adequate consideration af the following:

b harassment and intimidation of Quality Centrol Inspectors, AN]

Inspectors, craftsmen, engineers, auditors, etc.;
- specific details and results of the ombudsmen, QALl, or SAFETEAM

investigations regatding piping/pipe support issues and/or
harassment/intimidation regarding individuals iavolved in the
piping/pipe support areas;

5 incompetent and/or inadeguate engineering personnel;

- an analysis of why the Applicants' QA/QC program {(including their
audit program) did not catch the preblems;

- the willful refusal for years of Applicants to admit that problems

even existed;

- management's role in allowing all of this to happen;

e e | C e 4
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* (for sdditional specific details, see CASE's 6/6/B7 Response to
Applicants’ Interrogatories to "Consolidated Intervenors"
(Set No. 1987=1) and CASE's 7/6/87 Supplementary Response to
Applicants' Interrogatories to “"Consolidated Intervenors"

(Set Nu. 1987-1), which provides specific citations to the OL

record)

One aspect whicl, is troudbling regarding this matter is that Applicants

still have shown no indication that they are willing to accept a basic

premise which the Boavrd stated when it set the current schedule (quoted from

Judze Bloch's comments at 11/3/87 Special Prehearing Conference, Tr. 251423

similar wording was contained in the Board's 11/18/87 Meworandum and Order

(Litigation Schedule) at page 1):

For the purpose of that schedule, we expect Lo assume,
unless shown otherwise in the course of the hearing,
that there has been a historical QA design and QA
construction breakdown.

To the contrary, Applicants have specifically stated that they "obviously de

not accept such assumptions as proven facts" (Applicants' 11/24/87
Preservation of Objection to Prehearing Conference Ord-r, at page 1).

This is important in several ways. First, it continues the Applicants’
past position of refusal to squarely face facts and accept what everyone now

knows is true == that there has, indeed, been a historical QA design and QA

construction breakdown. This means that CASE wmust be prepared to prove it
all over again if Applicants persist in that position.

This attitude is perhaps even more important regarding other areas of
the plant which have not been under as intense scrutiny as piping/pipe
supports. CASE has been and continues to be concerned about how much

Applicants have learned from the failure of their QA/QC program for
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piping/pipe supports and the extent to which such lessons learned hzve or

have not been applied to other areas.

CONCLUSION

CASE does not believe that Applicants can accurately reach a proper
root cause/generic implication conclusion on the basis of the plan when even
they don't have the recults from implementation and cannot foretell the
future. Purther, what they have provided so far regarding root
cause,/ generic implications s inadequate, even on its face, because of what
is already reflected in the past jecord of these proceedings. Finally,
incomplete information, from sources such as the SAFETEAM, of which
Applicants are aware but which has not yet been revealed to CASE ar the NRC,
abviously impacts on the adesuacy of implementation and the vverall
reliability of the corrective action program.

1t is unclear, other than to push the hearing forward, why this root
cause report has been issued. It is clear, for example, that the root
cause report did not deal with the allegations of Messrs. Radelich and
Goese, and apparently others who have gone to SAFETEAM with allegations of

implementation improprieties.

1n summary, CASE will definitely want to litigate .mplementation of the
plan including some harassment and intimidation issues. These include (but
are not limited to) the harassment and intimidation of Cygna (see
Applicants' 3/30/88 letter to Board and attachments).

There are also definitely some issues which we want to litigate
regarding piping/pipe supports and the effects of an atmosphere of
harassment and intimidation of individuals who were involved with them (such

Qs Messrs. Prlizzi and Hasan). In CASE's view, the harassment/intimidation

10
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te ascertain Whether of not there are ways in which the case might be

reorganized to be more efficient and at
concerrs, We expect to address this fu

conference currently tentatively scheduy

12

the same tim. address CASE's
rther at the upcoming procedural
led for May 11, 1988,

Respectiully submitted,

R e L et o

illie Pirner Garde

GAP = Midwest Vffice

104 £« Wisconsin Avenue - B
Appleton, Wisconsin 54911-4897
414/730=-8533

Co=Counsel for CASE

o~ ‘_""’
ta El , President

t‘u uahi

CASE (Citizens Alloeiltlan for Sound

Energy)
1426 8, Polk
Dallas, Texas 75224
214/946-9444

GCo-Representative for CASE




UNITED GTATES
NUCLEAN REGULATORY COMIAISSION
OFFICE OF INVESTIGATIONS FIELD OFFICE. REGION IV

€11 RYAN PLAZA DRIVE SUITE Y000
ARLINGTON, TEXAS 7801Y

November 8, 1989

T. Louis Austin, Jr., Chairperson
frown & Root, In%.

P, 0, Box 3

Houston, Texas 77001-0003

Dear Mr, Austin:

| am reguesting that you waive the attarney-client privilege invoked by you on
behalf of Brown & Root regarcing any notes and/or other written communication
prenared by G'enn Magruson concerning your meetings or conversations with
Joseph J. Macktal. 1 believe these notes are necessary in order for me to
perform a thorough investigation of this matter due to your and Mr. Magnuson s
agmitted limited recollection of these events., Since you expressed a desire
to settle this matter expeditiously at our meeting on October 23, 1989, 1 hope
you will comply with my request,

Additionally, | have not yet neard from you or [, Patrick Hickey regarding my
request for records, such as corporate jet logs, to clarify the number and

dates of your meetings with Mr. Macktal., 1 also requested that you provide me
with any documentation regarding job offers or back pay offers made “o Mr. Macktal
or any other records or personal notes you had regarding the meetings and/or
conversation. with Mr, Macktal, Please let me know if any such records are in
yo ir or Brown & Root's possession and, if so, forward copies of them to me,

Th nk yoy very much for your cooperation.
Sincerely,

virginia Van Cleave
Investigator “{
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Ms. Virginia Van Cleave
Office of Investications FPield
Office, Region IV
United States Nuclear Regulatory Commission
611 Ryan Flaza Drive, Suite 1000
Arlington, Texas 76011

Dear Ms, Van Cleave:

In accordance with our telephone conversation yesterday, I
am enclosing coyies of the Brown & Root Aircraft Use Report for
the two trips in the first quarter of 1986 reflecting stops made
by Mr. Austin at locations near the Comanche Peak plant. You
will note that they reflect a March 31, 1966 stop by Mr. Austin
at Cleburne, Texas, and an April §, 1986 flight by Mr. Austin and
Mr., Magnuson to Stephenville, Texas.

The c~=-any has been unable to lcocate any record reflecting
Mr. Macktal's signing in on the buildirg logs at the Houston
office, so we cannot throw further light on Mr, Macktal's claim
cn that subject.

Finally, your letter to Mr, Austin requested a waiver of
applicable privileges and production of documents related to
Mr. Macktal's claims. As I expliained, to the extent your area of
interest is in determining whether Mr, Macktal's alleged concerns
were investigated, you now have the benefit of your interview of
Mr. Macktal, and presumably of his identification of the issues
he claims to have raised. You can confirm with the Safeteam
records at the site whether those items were addre~s.d. However,
as you are avare, there is presently litigation pe Jing inveolving

SAHIBIT .J....g.._.-.
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Ms., Virginia Van Cleave
December B, 1989
Fage Two

Mr. Macktal and hie allegations, and the company cannot at this
time agree to waive its privileges and protections concerning
Mr. Macktal's meeting with Mr. Austin and Mr. Magnuson.

Sincerely,

AN
J./Patrick Hickey
Counsel for Brown &

ot, Inc.

Enclosures

exviem_ B
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76
‘bring & civil tort lawsuit, like the Atchison plaintiffs
that was settled for ¢ large umount of money, by the time

the Cormanche Peak settlenent was reached,

e. Do you know, do you have any idea why Brown &
Root's attorneys wished to put that language in the
settlement agreement regarding Macktal'n testifying before
the ASLE?

A. All I can tell you is what Rick Walker suid at
' that meeting, which was that he had been trying -« that he

had lost & lot of credibility with his client of late
]bccuuse every case he settled with Tony and 1 ended up
%ccuing back te haunt him in sore other forum, and that when
!he wen. to the company and said, "Let's settle this case. 1
ithxnk this is what we should do, " that then the company was
ﬁturning sround and seyii 3, "Why did we settle this case

|
' becsuse we're now having to relitigate the same cane and get

1

' egy on our face elther in & licensing hea-ing or i{n ancother

lawsuit or in a state lawsuit,® and they settled cne claim.

|

And so the languags that he was going to propose
was going to absolutely bar Brown & Root frce baving to doci
with Mr. Macktal and his clains anywhere cf any time ever
again, so they thought.

Q. But wouldn't the relesse thet Mr. Macktal signed
do that? Didn't it say that he relesses Brown & Root from

exwien_| 2
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77
A. But they had signed other releases with clients
represented by me or Tony before, and then those clients
ended up beconing part of the harassrnent and Intimidation
contention before the Licensing Board.

Eo even though the whistleblowers thenselves stood
te gain nothing by testifying in the licensing hearing on
harassment and intimidation issues, Brown & Root lawyers and
Texas Dtilities lawyers had a lot to lose by the licensing
hearings.

Do you follow what I'm saying?

Q. Ne. Maybe you could elaborate a little bit. What
is "a lot to lose™? WwWhat do you mean by that?

A, Well, at the time that Macktal's case arose, |(f
yoeu know very much about the licensing hearing of Comanche

Peak, Comanche Peak had an ongeing operating license in

iuhi:h there was one contention left for litigetion. It was

' Contention §.

The contention was thet there bad been a breakdown
in the quality assurance/quality control program at Comanche
Peak historically, such that there would be no reasoneble
assurance that the nuclear plant could ever -~ was
constructed or could ever cperate without endangering public
health and safety.

That coutention was broken down into two dockets.

One docket was the design modification/quality assurance

BexHer_J2—
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?'xtsues aifecting the design of the plant. The other docket
!luas harassrent and intimidation of quality control
E1nspectou and cthers =« but "others”™ wasn't litigated at

that point -~ such that no matter what the written results

on paper were of the QA/QC program, that there was no
reasonable assurance that those results could be relied on
‘bucnuse there had been such ean etnosphere of fear,

harassrent and intimidation at Comanche Peak s¢ that none of

the documentation was reliable, that the QC inspectors had

that they were 80 afraid of their jobs that they didn't do

[
‘becn forced to sign things off or didn't sign things off, or
|
]thexr job.

|

Tony and 1 were the lawyers on that docket.

During the summer ©f 'B4 and the fall of '84 and the very

[curly beginning of 1985, Trial Lawyers and GAP put on almost
ic hundred witnesses, both cur witnesses and TU witnecses, to
l

' desonstrate that such an etrosphere existed and thet there

|

was no assurance of the quality of the plant.

When the Board (ssued prelirinary decisions on
those nattorn; it wam clear that we had convinced the
|L1ccnling Board that we were probably right.

At the same time the NRC's technical review tean
issued a document called BSR-11 -~ BSER-11, which included
an Appendix P, that there were so many problems with the

Comanche Peak quality assurance/quality contreol program that

ExHiBT_L 2=
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cared whether or not he had safety concerns, and that's what

| they wanted to know, and that's what they were pursuing.

But it's my belief that the reason that TU and

Brown & Root lawyers were so insistent on putting that
clause in about the licensing hearing was because Tony and 1
' had raneged to do en extremely effective job of taking
| selective whistleblowers and making them as exarples of what

' was the atrmosphere on the whole plant.

And at this point, 158Ff, we mere well into a $4

billion reinspection and reconstruction progranm -~ ~ Mr.
| Macktal's case didn't go to the past, ‘84, before - - they

already lost on that -~ it went tu the present.

He was testifying that at present that atrosphere

stil) existed. And at that point those i{ssues were not in
front of the Licensing Board, and they were very afraid that
they were going to be brought up in front of the Licensing

|i§cscd.

Q. I still don't follow the raticnale here. On the

one hand you say that you were, as an ezxployee of GAP, did

not mind having that language in the settlement agreenment;

and yet (t seens to be on the other side you're saying it's
to the advantage of Brown & Root and TU Electric that Mr.

Macktal not testify.

A. They certainly had something to gain by it. But

they didn't know and couldn't know cur strategic (if you

axmaﬁ_.[_t
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U.8. Nuclear Regulatory Commission
ATTN: Decument Contrel Desk
Washington, DC 2055%

RE: In the Matter of Texas Utilities Electric Company (Comanche
Peak Steam Electric Station), Dkt. No. Q0:445, request for
extension of construction permit no CPPR-126 Pf*

Gentlepersons:

On June 6, 1988, Texas Utilities Electric Company (TUEC)
filed a request for an extension of its construction permit
completicn date for Unit 1 of the Comanche Peax nuclear plant
(CPSES). This request seeks an additional three years for
completion, in addition te the three year extension requested in
February 1986, which wrs approved by the Commission but made the
subject of an evidentiary hearing, which is still ongoing.
Docket No. 50-44% (CPA). The Commission has unequivocally
concluded tiaat the granting of any extension of the construction
completion date for the Comanche Peak Unit 1 raises sufficiently
substantial safety issues that a licensing hearing should be
held.,

The question that was admitted in.that licensing hearing =--
approved by the ASLB and the ASLAP without Commission rerinw ~-
is whether the licensee's railure to complete constructicn on a
timely basis was caused by its deliberate disregard of the -
Commissici's regulations in an unlawful attempt to speed \
construction and reduce costs and, if so, whether the licensee <y
has appropriately repudiated that improper motive. No hearings
have yet been held on this issue, but substantial evidence has
been amassed by the Intervencr CASE from the files cf the lead
licensee and the minority owners. This evidence indicates that

thers is substantial merit to the issue.

Tn light of all of these developments, CASE opposes the
consideration of the licensee's request for an extension of its
construction permit for Unit 1, other than in a contested

EXHIBi ¢
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lirensing procecding in which CASE would file as an Intervenor.
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We believe that the recently filed request raises
significant hazards considerations, as demonstrated by the
previously referenced documents. Those documents disclose
sarious Jafety problems that were ignored as a direct result of
TUEC's impropecrly motivated construction plan. If, as CASE
alleges, the improper motives have not been repudiated in fact
and deed (but in word only), similar safety problems will alsc be
jgnered in the rework program when it is advantageous to the
construction schedule.

Because of the presence of significant
action on the TUEC request must lbe

preceded by a notice and opportunity for hearing pursuant to
Commiss.on regulations and decisions. Thus we request that the
staff promptly file the appropriate notice of opportunity for
public hearing in the Federa) Register and defer any further
acticn on the requested extension until such time as a licensing
board is appointed and then proceed to act in accordance with the
directives of that Board.

stated.

There is also now pending a request by TUEC to extend the
completion date of the CPSES Unit 2. CASE advances all the same
arguments set forth here with respect to that pending request,
including CASE's request that all action be deferred until a
netice of opportunity for hearing har been filed and a duly
authorized l.censing board has been appointad.

In the interest of efficiency, CASE urges that the three CPA
dockets be censolidated for all matters, since the dentical
underlying issue applies to all dockets. This letter is not a
substitute for a full intervention petition nor does it purpert
te fully represent all of the data supporting the positions

This letter may be supplemented shortly. Like TUEC's

June 6, 1988, it is merely a kare outline of the basic principles

being advanced.

At the appropriate time and in the appropriate

forum, CASE will provide additional informatien in support of its
pesition

Cel

Chris Grimes
William Counsil
Billie Garde
Juanita Ellis

Sincerely,

One of the Counsel for CASE
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CERTIFICATE OF SERVICE

1 HEREBY CERTIFY that copies of the forgoing Wave hpen served
upon the following persons by U.S. Mail, first class, by being
placed in the LeDro't Park pPost Office Annex this Sth day of
October, 1992, postage pre-paid:

SQCI'Oter '
U.8, Nucelar Regulatory Commission
washinjton, D.C. 20555

Administrative Judge

James H., Carpenter

Atomic Safety and Licensing Board
U.8. Nucelar Regulatory Commission
Wwashington, D.C.,  2055%

Administrative Judge

Morton B. Margulies

Chairman, Atomic Safety and Licensing Board
U.S. Nucelar Regulatory Commission
Washington, D.C. 20655

Administrative Judge

Peter S, Lam

Atomic Safety and Licensing Board
U.8. Nucelar Regulatory Commission
Washington, D.C, 20555

George Edgar

Counsel to TUEC

Newman & Holtzinger, P.C.

1615 L Street, N.W., Suite 1000
Washington, D.C. 20036

R. Micky Dow
322 Mall Blvd., # 147
Monroeville, PA 15146

/“/\/\‘ l“
Michael D. Kohn

By
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