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TIIIS AGREEMENT 13 made and entered lato this 12th day os rebruary,1988 by and
,

between the following parties:
i

'

TEXAS MUNICIPAL POWER AGENCY, a Texas municipal corporation, a political

i suodivision of the State of Texas, and a body politic and corporate, having its principal

office at two and one-half (2 './2) miles on FM 244 north of Carlos, Grimes Canty, Texas
.

("TMP A"), and TEXAS UTIIJTIES ELECTRIC COMPANY, a Texas corporation, having its

principal office at 2001 Dryu Street, Suite 1000, Dahas, Dallas County, Texas ("TU

Electric", and where appropriate in the context of ttis Agreement, TU Electric may ;
,

include TU Electric's corporate predecessers, Dallas Power & Light Company, Texas

Electric Service Corrpigy and Texas Power & Light Company),

DEFINmONS-

As used in this .sgreement and in the Exhibits attached hereto, unless otherwise

specified therein, the following terms shall have the following meanings:
,

(a) " Agree m ent" means this Agreement and the Schedule and all Exhibits

attached to this Agreement.

(te) "BEPC" means 3razos Electric Power Cooperative, Inc.,

,

(c) " Business Day" means a day on which banks in Dallas, Texas are open for
,

regular banking business.
,

(d) " Cities" means the Cities of Bryan, Denton, Garland and Grmny111e, Texas.

(e) " Closing" means the Initial Closing or any Subsequent Closing hereunder.

(f) " Closing Date" means the in!tial Closing Date or any Subsequent Closing Date

hereunder.

(g) " Comanche Peak" means the nuclear-fueled electric generating facility under

construction on certain lands situated in Hood and Somervell Counties, Texas,

and consisting of two units aving a nominal capacity of- 1,150 megawatts

each, and related properties, and is the ag3regate and combination of the:

,

d
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Station, Fuel and Transmission Facilities, and all other rights and interests

assoc!sted with or relating to all of the same.

(h) " Concurrent Ordinances" means the concurrent ordinances adopted by the

Cities in connection with the establishment of TMP A.

(i) " Escrow Agent" means Texas Commerce Banx (Dallas).

(j) " Escrow Agreement" means the form of Escrow Agreement attached hereto

as Exhibit A.

(k) " Fuel" means the Comanche Peak nuclear fuel, irrespective of chemical

and/or physical form, and the rights and interests related thereto.

(1) " Guaranty" means the form of Guaranty of TUC attached hereto As Exhibit B.

(m) " Initial Closing" means the consummation, pursuant to this Agreement, of the

initial sale of a portion of the Purchased Aasets by TMP A to TU Electric and

the purchase of such portion of the Purchased Assets by TU Electric, as

descrbed in Section 1.3 hereof.

(n) " Initial Closing Date" means such date on or before September 22,1988, as

may be agreed upon by the parties for the initial Closing, which date shall be

within thirty (30) days after the last to occur of the NRC Affirmative Date

or the PUC Affirmative Date.

(o) " Initial Payment" means the amount equal to Fif ty-One Million, Eight

Hundred Seventy 'Ihree Thousand Dollars (551,873,000) and (ii) an

incremental amount equal to One llundred Five Thousand, Six llundred Nine

Dollars and Eleven Cents ($105,609.11) per day from and including the date of

execution of this Agreement to the Initial Closing Date.

(p) " Joint Ownership Agreement" means that certain instrument entitled on the

cover page thereof " Joint Ownership Agreement Between Dallas Power &

Light Company, Texas Electiic Service Company, Taxis Power & Light

Company, Texas Utilities Generating Company, Texar Municipal Power

Agency and Brazos Electric Power Cooperative, Inc. for Comanche Nak

.

2-

i



Steam Electric Station," executed on January 2,1979, together with and as

modified by that certain in:trument entitled on the cover page thereof

" Modification of Joint Ownership Agreement Between Dallas Power & Light

Company, Texas Electric Service Company, Texas Power & Light Company,

Texas Utilities Generating Company, Texas Municipal Power Agency and

Brazos Electric Power Cooperative, Inc. Por Comanche Peak Steam Electric

Station," executed on June 1,1979, together with and as amended by (i) the

Amendment of Joint Ownership Agreement, executed on December 9,1980,

between Dallas Power & Light Company, Texas Electric Service Company,

Texas Power & Light Company, Texas Utilities Generating Company, TMP A,

BEPC and Tar-La, togather with and as amended by (11) the Second

Amendment of Joint Ownership Agreement, executed on February 12, 1982,

between Da11st Power & Light Company, Texas Electric Service Comnany,

Texu Power & Light Company, Texas Utilities Generating Company, TMP A,

BEPC and Tex-La.

(q) "New Lawsuit" means the lawsuit that, pursuant to Section 4.2(e) of this

Agreement, may be filed by TMP A or TU Electric, and if filed will be filed in

Dalles County, Texas, in the event that nonsults are taken by TMPA and

TU Electric in the Panding Dallas Suit pursuant to Section 4.2(d) of this

Agreement or this Agreement is terminated under Article XI hereof.

(r) "NRC" means the United States Nuclear Regulatory Commission.

(s) "NRC Affirmative Date" shall have the meaning set out in Section 5.3(e)

hereof.

(t) " Owners" means collectively TMPA, TU Electric, Tex-La and BEPC, as

owners of Comanche Peak in accordance with the terms of the Joint

Ownership Agreement, or singularly any of such parties.

(u) "Pending Austin Sult" means Cause No. 399,336 - Tex-La Electric

Cooperative of Texas, Inc., and Texas Municipal Power Agency v. Texas

-3-
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Utilities and Texas Utilities Electric Company, - in the District Court of

Travis County, Texas,98th Judicial District.

(v) "Pending Dallas Suit" means Cause No. 86-6809-A - Texas Utilities Electric

Company v. Tex-La Electric Cooperative of Texas, Inc., et al. - in the
.

District Court of Dallas County, Texas,14th Judicial District.

(w) "Pending l{ouston Sult" means Cause No. 83-29889 - Charles A. Atchisondt

al v. Brown & Root, Inc., et al, - in the District Court of Harris Cos ''y,

Texas, 215th Judicial District.

(x) "Pending Litigation" means the Pending Dallas Suit and the Pending Austin

Suit.

(y) " Permitted Exceptions" means

Matters affecting TMPA's title to all or any part of the Purchased-

Assets existing immediately prior to the time the same were acquired

by TMPA from or through TU Electric or TU Electric's predecessors-

in-titles

L',ters affecting TMPA's title to all or any part of the Purchased-

Assets created by the acts or omissions of (i) all parties owning

interests in Comanche Peak at the time involved acting collectively,

or (ii) the Project Manager or TU Electric or both;

The lien for unpaid taxes and assessments relatires to taxes and-

assessments unpaid by parties other than TMPA or imposed with

respect to the periods prior to which TMPA owned the property

interest involved and after the Initial Closing!

The rights of third parties in and to the Purchased Assets created t,y-

the acts or omissions of partiss other than TMPA and not arising by,

through or under TMPA;

De Joint Ownership Agreement and all licenses, permits, leases,-

franchises and contracts relating te tue Purchased Assets applied for.

S
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obtained or created by the acts or omissions of (1) any Owner other

than TMPA, (ii) all parties owning interests in Comanche Peak at the
j

time involved acting collectively, or (iii) the Project Manager or

TU Electric or both; and

Liens (existing or inchoate) in favor of mechanics, materialmen,-

laborers and suppliers - of materials, goods, services, equipment,
|

|inventory (of subcontractors) and labor to or for the Sta_lon, the Fuel
!

or the Transmission Facilities created by the acts or omissions of (1)
;

|
any Owner other than TMPA, (ii) all parties owning interests in j

Comanche Peak at the time involved acting collectively, or (ill) the . '

Project Manager or TU Electric or both.

(z) " Power Sales Contracts" means those certain Power Sales Contracts, dated as

of September 1,1976, by and between TMPA and each of the Cities.

(aa) " Project Manager" means TU Electric designated and acting as such in

accordance with the terms of the Joint Ownership Agreement.

(bb) "PUC" means the Public Utility Commission of Texas.
4

(cc) "PUC Affirmative Date" shall have the meaning set out-In Section 5.3(d)

hereof.

(dd) " Purchased Assets" means the aggregate of idl that part of Comanche Peak -
,

(as Comanche Peak exists and is constituted on rech Closing Date) owned by
,

TMPA or to whleh TMPA has a right, title or interest, including without
_

limitation the following, to the exwnt of TMPA's ownership interest therein . '

all real property and rights appurtenent thereto, and improvements thereon -

and fixtures thereto; all personal property and rights therein, tangible or-

intangible, including all machinery,-_ equipment, furniture and vehicles; all
,

rights or claims w th respect to charges, payments or prepaid items; all
,

warranties and claims and proceeds therefrom; all rights under all

agreements, permits, licences, franchises and authorizations; all intellectual

.

t
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property rights; all computer hardware and software and related rights and

interests; all books and records in the possession of the Project Manager or I

otherwise owned by all of the Owners in combination; the Fuel; the

T msmission Facilities; and all other properties and assets pertaining to

Comanche Ps ak; but excluding, however, any Subject Claim of TMP A arising
1

out of or under this Agreement or the other documents delivered to TMP A

pursuant hereto or contemplated herein.

(ee) " Refunded Payment" means the progress payments under the Jolut Ownership

Agreement that TU Electric received from TMPA for the period subsequent

to November 30.1987 in tM ' munt of One Million, Four Hundred Fifty-Four

Thousand Four Hundred et >! st ) M Ty-Five Cents ($ 1,454,410.45)

which have heretofore been nruti g TU Clectric to TMPA.

(ff) " Signing Payment" means the am< unt of Fifty Eight Million, Six Hundred

Eighty Thousand, Five Hundred Eighty Seven Dollars ($58,680,587).

(gg) " Site" means approximately 7,669 acres owned (in fee or other estate or

interest) by the Owners, as tenants in common, and located in Hood and

Somervell Counties, Texas, and more particularly descQed on the Schedule

attached hereto.

(hh) "Special Warranty Deed and Bill of Sale" means the form of Special Warranty

Deed and Billof Sale attached heteto as Exhibit C.

(ii) " Station" means the Site, all improvements thereon (including Squaw Creek

Lake and Park) and all fixtures and attachments thereto, as well as (1) all

personal property thereon and associated therewith or related thereto and

owned by the Owners, and (ii) all rights (tangible or intangible), and all

easements and other interests of any nature associated therewith or related

thereto and owned by the Owners, arcluding, however, the Fuel and

Transmission Facilities.

.

4
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.

(jj) " Subject Claims" means any and all claims, actions, controversies, causes of

action, disputes, demands and complaints of whatsoever kind or nature and

whether known or unknown.

(kk) " Subsequent Closing" means in each case the consummation, pursuant to this

Agreement, of each subsequent sale of a portion of the Purchased Assets by

TMPA to TU Electric and the purchase of such portion of the Purchasad

Assets by TU Electric, as described in Section 1.3 hereof, pursuant to and in

connection with the purchase of the Purchased Assets and settlement of the-

Pending Litigation as provided for in this Agreement. -

(11) " Subsequent Closing Date" means in each respective case a date which is six

(6) consecutive calendar months after the Initial Closing Date and each

successive date that is six (6) consecutive calendar months thereafter during

ten (10) successive six month periods following the Initial Closing Date so

that the last such Subsequent Closing Date shall occur on a date which is five

(5) years af ter the Initial Closing Date.
r

(mm) " Subsequent Payment" means the amount of Forty Five Million Four Hundred

Seventeen Thousand Six Hundred Thirty One Dollars and Seventy Five Cents

($ 45,417,631.75).

(nn) " Tax-La" means Tex-La Electric Ccoperative of Texas, Inc.

(oo) ' Total Payment" means the amount to be paid by TU Electric to TMPA

hereunder in connectica with the purchase of the Purchased Assets and in

connection with the settlement of the Pending Litigation 1 which shall be the

total of (i) the Signing Payment, (ii) the lattial Payment and (iii) the

aggregate of the Subsequent Payments.

(pp) ' Transmission Facilities" means the Comanche Peak - Parker Switching

Station 345 kV electrical transmission line approximately 41 miles in length,

and associated rights-of-way, equipment, fixtures and personal property.

,

i
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(qq) "TUC" means Texas Utilities Company, a Texas corporation which is the

corporate parent of TU Electric.

RECFTAIA

A. TU Electric is an investor-owned utility which, pursuant to a statutory merger that

occurred on January 1,1984, succeeded to all the rights, title and interests and

assumed and became liable for all obligations of Dallas Power & Light Company,

Texas Electric Service Company, Texas Power & Light Company, and Texas Utilities

Generating Company under the Joint Ownership Agreement, and is engaged in the

generation, purchase, transmission, distribution and sale of electric energy within

the State of Texas.
'

B. TMPA is a joint powers agency, established pursuant to Tex. Rev. Civ. Stat. Ann.

art.1435a (Vernon 1980) by the Concurrent Ordinances, which is engaged in the

generation, transmission and sale of electric energy within the State of Texas.

C. TMPA and TU Electric have previously entered into the Joint Ownership Agreement.

D. TMPA and TU Electric each own an undivided interest in Comanche Peak, which in

the case of TMPA consists of such interest in the Station and Fuel (stated to be an

undivided 6.2% interest in the conveyance involved) that was conveyed and

trensferred to TMPA by TU Electric (or its predecessors) and such interest in the

Transmission Facilities (stated to be an undivided 20% interest in the relevant
;

instrument but is subject to adjustment) that was conveyed and transferred or
'

agreed to be conveyed and transferred to TMPA by TU Electric (or its predecessors).

E. TMPA and TU Electrie have been involved in the "ending Litigation and would like

to settle their disputes involved in the Pending Litigation and otherwise relating to

Comanche Peak and TMPA would like to sell its interest in Comanche Peak and be

relieved of its obligations under the Joint Ownership Agreement and TU Electric

would like to acquire such interest and is willing to relieve TMPA of such obilgations

under the Joint Ownership Agreement.

3
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F. TMPA and TU Electric have concluded this Agreement in order to provide for the

sale by TMFA and tra purchase by TU Electric of all of TMPA's right, title and

interest in Comanche Peak and the settlement of all Subject Claims between TMPA,

the Cities and TU Electric and between TMPA, the Cities and TU Electric's

affiliates pertaining to Comanche Peak, the Pending Litigation, and all matters in

connection therewith, upon and subject to the terms and conditions set out herein.

ARTICLE I

SALE AND PURCHASE

1.1 Propertjes and Assets Sold and Purchased. Subject to the terms and

conditions of this Agreement, TMPA hereby agrees to sell, transfer, assign, convey and ,

deliver to TU Electric and TU Electric hereby agrees to purchase from TMP A, and pay

TMP A for, the Purchased Assets in the manner and at the times hereinafter described.

1.2 Closings. The Initial Closing will occur at 10:00 a.m., Dallas, Texas time, on

the Initial Closing Date. F.ach Subsequent Closing will occur at 10:00 a.m., Dallas, Texas

time, on each Subsequent Closing Date. The Initial Closing and each Subsequent Closing

will be held at the offices of WorrJiam, Forsythe, Sampels & Wooldridge, 2001 Bryan

Street, Suite 3200, Dallas, Dallas County, Texas or at such other address at which such

firm shall then be located. The fact that any Closing is or was intended to be held in

Dallas County shall not be used by TU Electric as svidence for venue purposes in any

proceeding related to r. Subject Claim arising out of or under this Agreement.

1.3 Transfers of Purchased Assets. At the Initial Closing, TMP A will sell,

convey, assign and transfer to TU Electric, and TU Electric will purchase, under and

pursuant to a foem of the Special Warranty Deed and Bill of Sale, an undivided interest in

and to the Purchased Assets which shall be a percentage of the Purchased Assets equal to >

the percenuge of the Total Payment wh:ch shall have been paid by TU Electric at such

time. At each Subsequent Closing, TMPA will sell, convey, assign and transfer to

TU Electric, and TU Electric will purchase, under and pursuant to a form of the Special

Warranty Deed and Bill of Sale, art tmdivided ten percent (10% interest in and to the

.g.
.

t- '+ 9 hw,,y g - - - y w.4.. ,m m ,- -y 49y--e .si--r<w, yrwy - g,,,9.ms,p y.-,.*ve~ ar - w w+'tte-->- W6wwee,'wwwi---.- as- +='8-'"=4-"w"*- -~.g



-_ _ - _ _ _ _ _ _ _ - _ _ _ - _ - _ _ - _ _ _ _ _ _ _ _ _ - _ _ - _ _ _ __- __

f

remainder of the Purchased Assets. It is understood and agreed that upon payment of the

Initial Payment by TU Electric to TMPA at the Initial Closing, the absolute right to

acquire all of the Purchased Assets shall vest in TU Electric, unless and until TU Electric

shall default at any Subsequent Closing in the making of any Subsequent Payment

hereunder. In such connection, the parties agree that the obligation hereunder to make

the series of transfers povided for herein shall not be construed to create a mortgage or

security interest, but shall be an absolute commitment for the conveyuice of property in

the manner, to the extent and upon the terms set forth herein. Accordingly, in order to

facilitiate each Subsequent Closing, TMPA agrees that at the Initial Closing, it will

deliver to the Escrow Agent the Special Warranty Deeds and Bills of Sale for each

Subsequent Closing to be held in escrow thercafter by the Escrow Agent in accordance

with the terms of the Escrow Agreement and delivered by the Escrow Agent to

TU Electric at each Subsequent Closing upon acknowledgement to the Escrow Agent of

the making by TU Electric of each Subsequent Payment and the exchange of the closing

documents referred to in Articles VI and VII.

1.4 Method of Payment. All payments made by TU Electric to TMPA under this

Agreement shall be made by wire transfer of immediately available funds through the.

federal reserve system to TMPA's bank designated in writing to TU Electric. If the due

date of any payment under this Agreement falls on a day that is not a Business Day, such

payment shall be paid on the first Busineu Day following the date on which such payment

is due and the Subsequent Closing shallbe held on such date.
s

1.5 Payment of Total Payment. TU Electric shall pay to TMPA the Total

Payment as follows:

(a) Payment Upon Signg. On the date of secution of this Agreement.

TU Electric will pay to TMP A the Signing Payment. The Signing Payment

eball be held in a separately segregated fund . TMP A, but which TMP A may

invest in its sole discretion, until the Initial Closing. The Signing Payment

will be subject to refund prior to the Initial Closing as provided in Article XI

'

i
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i

of this Agreement. Upon the Initial Closing, the Signing Payment will be

deemed a part of the Total Payment. |

l

(b) Payment at the Initial Closing. At the Initial Closing, TU Electric will pay to !

TMPA the Initial Payment.

(c) Payments at Subsequent Closings. At each Subsequent Closing, TU Electric

will pay to TMPA a Subsequent Payment.

(d) Application of Payments. The proper application of all payments to be
,

received from TU Electric by TMPA pursuant to this Agreement shall be the

sole responsibility of TMPA, and TU Electric shall have no right to direct the

disposition of any of such payments after receipt by TMPA, except as

provided in Section 1.5(a) hereof.

AR11CLE E

RRFRE55tfTAT10NE. WAREANTIES AMD AGRREMENTS OF TMPA

TMPA represents and warrants to, and agrees with, TU Electt!c as follown

2.1 Legal Status. TMPA is a municipal corporation, a political subdivision of the

State of Texas, and a body politic and corporate, duly organized, valldly existing and in

good standing under the laws of the State of Texas as a joint powers agency under Tex.

Rev. Civ. Stat. Ann. art.1435a (Vernon 1980) established by the Concurrent Ordinances.

TMPA has full, requisite power and authority to carry on its business as now conducted

and to own, sell and transfer the Purchased Assets as provided for in this Agreement. The

only customers of TMPA are the Cities, except to the extent TU Electric may be

considered to become a customer Incident to the transactione provided for or referenced

herein.

2.2 Authority for Agreement. TMPA has full, requisite power and authority to

execute, deliver and perform this Agreement, each Special Warranty Deed and Bill of Sale

and each other agreement and instrument to be executed and delivered in connection with

[ this Agreement, and to carry out its obligations hereunder and thereunder. Each of the

Cities has (i) duly and validly approved a Concurrent Ordinance creating TMPA and such.

- 11 -
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ordinance has not been amended or repealed by any of the Cities, and (ii) duly and validly
.

given its approval of Comanche Peak as a Project pursuant to Section 13 of the Power

Sdles Contracts, and such approval has not been amended or repealed by any of the Cities.

Neither TMPA nor any of the Cities is currently in default under the provisions of the

Power Sales Contracts nor has any event occurred nor does any condition exist which with

the giving of notice or passage of time (or both) rnay constitute a default thereunder,

which in either event would either adversely affect the Purchased Assets or prevent the

consummation of any of the transactions provided for herein. TMP A has full, requisite

power and authority to act for itself and the other persons or entities, private and

governmental, acting by, through and under TMP A, in connection with this Agreement,

each Special Warranty Deed and Bill of Sale and the other agreements and Iristruments to

oe executed and delivered by it pursuant hereto. This Agreement has been, and at the

time of deposit into escrow and at each Closing, each Special Warranty Deed and Bill of

Sale and such other agreements and instruments as are delivered by TMPA will have

been, duly authorized, executed and delivered , subject to the terms and conditions of the

Escrow Agreement, by TMPA and this Agreement does, and at the time of deposit into

escrow and at each Closing, each Special Warranty Deed and Bill of Sale and such other

agreements and instruments as are delivered by TMPA wl!L constitute valid and legally

binding obligations of TMPA and the other persons or entities, private and governmental,

acting by, through and under TMPA, enforceable against such parties in accordance with

their respective terms. The execution, delivery and performance of this Agreement, each

Special Warranty Deed and Bill of Sale and such other agreements and instruments will

not conflict with oc result in any violation of, or constitum a default under, (i) the

organizational or governing documents or by-laws of TMPA, or (ii) any material provision

of any mortgage, indenture, lease, agreement or other instrument, including any revenue

or other bonds or other obligation or other evidence of indebtedness, to which TMP A, or

any of TMPA's properties oc assets, is subject or a party, or (iii) any permit, concession,

grant, franchise, license, judgment, order, decree, statute, la w, ordinance, rule or

- 12 -
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regulation applicable to TMPA or any of its property, including the Purchased Assets; or

with the passage of time or the giving of notice or the taking of any action by any third

party, have any of the effects described herein, except no representation is made with

respect to any instrument, permit, concession, grant, franchise or license (and the laws

and regulations with respect thereto) made or obtained by TU Electric or the Project

Manager on behalf of the Owners.

2.3 Approvals. TMPA has obtained au necessary consents, approvals, orders and

authorizations of, and made all necessary registrations, declarations and fillags with, each

governmental authority required in connection with the execution, delivery, and =

performance by TMPA of this Agreement, the Special Warranty Deeds and Bills of Sale

and the other agreements and instruments to be executed and delivered by TMPA

hereunder, except (i) for any such required to be obtained by the Project Manager, (ii)

with respect to the rights of first refusal referred to in Section 5.3(b) hereof, (iii) with

respect to compliance with the provisions of V.T.C.A., Loed Government Code Section

272.001 referred to in Section 5.3(c) hereof, and (iv) to the extent TMPA may be affected

by the filings with the PUC and NRC referenced in Sections 5.3(d) and (e) hereof. No

other filing or registration with, and no other consent, approval, authorization, permit,

certificate or order of any court, tribunal or governmental agency or authority, Federal,
_

state, county or municipal, L x will be required by any applicable statute or other law or

by any judgment, order or decree or any rule or regulation of any court, tribuno or

governmantal agency or authority, Federal, state, county or municipal, to permit TMP A

to execute, deliver and perform this Agreement, each Special Warranty Deed and Bill of

Sale or any agreement or instrument required hereby to be executed and delivered by it

at any Closing.

2.4 Liabilities. There are no obligations or liabilities, including with respect to

any revenue or other bonds or other obligation or other evidence of indebtedness, of

TMPA, whether accrued, absolute, contingent or otherwise, which TU Electric may

become liable for or is assuming as a result of the purchase of assets provided for herein
,

4
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or which may apply with respect to the Purchased Assets, except such as currently exist

with respect to Comanche Peak and which were entered into or incurred by (i) e- parties

owning interests in Comanche Peak at the time involved acting collectively, or (ii) the

Project Manager or TU Electric or both.

2. 5 Nontaxable Status. TMP A is generally exempt from tax liab!!! ties with

respect to the Purchased Assets and TMPA owes no taxes with respect, or the nonpayment

of which would apply, to the Purchased Assets to any taxing authority. Further, no tax

charge, tax expense or tax claim against the Furchased Assets originating with or caused

by the action or inaction of TMPA individually or in combination with any of the Owners

other than TU Electric or the Project Manager will attach to or affect any portion of the

Purchased Assets conveyed after the Closing with respect thereto, except to the extent

provided for in Section 12.5 hereof.

2. 6 Title to Real Property. TMPA has such title in and to the Site and all real

property interests therein and the real property interests included in the Transmission

Facilities as was conveyed to TMPA by or through TU Electric or by TU Electric's

predecessors-in-title. Except in combination with, or in conjunction with action by, all of

tM Owners of the Site and the real property interests included in the Transmission

Facilities acting collectively either directly or through the Project Manager, TMP A has

not encumbered the Site or any of the real property interests therein or the real propeny

interests included in the Transmission Facilities with any mortgages, !iens, claims,

charges, security interests or encumbrances.

TMPA, separately or in combination with any or all of the Owners other than

TU Electric or the Project Manager, has not taken any action which would result in the

j structures, improvements and fixtures on such real property constituting a part of the Site

| not being in conformity with all applicable Federal, state and local zoning, building,
l
'

health, safety and environmental laws, ordinances, rules or regulations. No notice from

any governmental body, which has not otherwise been disclosed to TU Electric or the

Project Manager in writing, has been served upon YMP A claiming any violation of any
.

- 14 -
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such law, ordinence, ruta or regulation or requiring any work, repairs, construction,

alterations or installation on or in connection with sJch real property or the buildings,

structures, fixtures or improvements thereon, nor to TMPA's knowledge has any such

violation, which has not otherwise been disclosed to TU Electric or the Project Manager in

writing, been claimed or action with respect thereto threatened.

2.7 Title to Personal Property. TMPA has the title to such interest as was -

conveyed to TMPA by or through TU Electric or TU Electric's predecessor-in-title in all

of the equipment, vehicles, fixtures, machinery and other items of personal preperty,

tangible and intangible, to the extent the same are parts of the Purchased Assets to be

conveyed at any particular Closing. Except in comoination or in conjunction with action

by TU Electric, the Project Manager or all of the Owners acting collectively, TMPA has

not encumbered the equipment, vehicles, fixtures, machinery and other items of personal

property, tangible and intangible, which are part of the Purchued Assets, with any

mortgages, licn*, claims, charges, security interests, encumbrances or other restrictions

or limitations, assuming payment by TU Electric of any and all property and transfer

taxes that may become due on account of the transfer of the Purchased Assets

contemplated by this Agreement and except for the liens for ad valorem taxes not yet due

and payable.

2.8 Litigation. There are no Subject Claims, suits or proceedings, administrative,

or otherwise, pending (i.e. TMP A having been served with process with respect thereto or

otherwise having knowledge thereof) against TMPA or, to the best of TMPA's knowledge,

threatened against TMPA affecting the Purchased Assets, whether such be at law, in

equity or in arbitration, or before or by any governmental department, commission, board,

bureau, agency or instrumentality which, if adversely determined against TMP A, would

affect TMPA's ability to perform its obligations under this Agreement, except the Pending

Litigation, the licensing proceedings to which TU Electric is a party and the Pending

Houston Sult; and TMPA, separately and apart from the Ownars in combination or in
1

conjunction with action by all of the Owners acting collectively either directly or through

(
'
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the Project Manager (but without acknowledgment that such exists with reference to the

Owners), is not in default with respect to any order, writ, injunction or decree of any

court, arbitrator or governmental department, commission, ooard, bureau, agency or

instrumentality affecting the Purchased Assets.

2.9 Contrac ts. There is not in effect any executory contract, agreement, order

or commitment to which TMP A is subject or a party, and to which TU Electric or the

Project Manager is not a party, which would bind TU Electric after any particular Closing

with respect to tne portion of the Purchased Assets conveyed at such Closing and which

would adversely affect the value of such portion of the Purchased Assets af ter such

Closing.,

2.10 Exclusion of Implied harranties. THE PURCHASED ASSETS ARE BEING

SOLD " AS-IS". TMPA M A K ES NO W ARR ANTIES CONCERNING THE

MERCH ANTA!!!LITY OR CONDITION OF THE PURCHASED ASSETS OR OF THEIR

FITNESS FOR ANY PARTICULAR PURPOSE, EXCEPT TO THE EXTENT OTHERWISE

EXPRESSLY SET PORTH HEREIN.

2.11 Accuracy of Representations and Warranties. All representations and

warranties of TMPA contained herein are, and will be at the time of each Closing,

accurate and complete in all msterial respects and all documents delivered by TMPA to

TU Electric incident hereto ate, and will be at such times, valid and authentic in all

respec ts.

ARTICLE III

REPRESENTAflOR WARRANTIES AND AGEREMEN15 OF TU TJ.ECTRIC

TU Electric represente 3md warrants to, and agrees with, TMPA as follows:

3.1 Corporate Status. TU Electric is a corporation duly organized, validly

existing and in good standing under the laws of the State of Texas with full, requisite

corporate power and authority to carry on its business as now conducted and to own and

operatn its properties as and in the places where such business is now conducted and such

properties are now owned and operated.

.

*
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!
3.2 Authority for Agreement. TU Electric has full, requisite corporate power I

and authority to execute, deliver and perform this Agreement and each other agreement

and instrument to be executed and delivered by TU Electric in connection with this

Agreement, and to carry out its obligations hereunder and thereunder. This Agreement

has been, and at the Closing at which they are delivered such other agreements and

instruments will have been, duly authorized, executed and delivered by TU Electric, and

this Agreement constitutes, and at the Closing at which they are delivered such other
,

agreements and instruments will constitute, valid and legally binding obligations of

TU Electric enforceable against it in accordance with their respective terms. The j

execution, delivery and performance of this Agreement and such other agreements and

instruments will not conflict with or result in any violation of, or constitute a default

under, (i) the Articles of Incorporation or by-laws of TU Electric, or (ii) any material.

provision of any mortgage, indenture, lease, agreement or other instrument to which

. TU Electric is subject or a party, or (iii) any permit, concession, grant, franchise, license,

judgmen., order, decree, statute, la w, ordinance, rule or regulation applicable to

TU Electric or any of its property; or with the passage of time or the giving of notice or

the taking of any action by any third party, have any of the effects described herein.

3.3 Approvals. TU Electric has obtained all necessary consents, approvals, orders

and authorizations of, and has made all necessary registrations, declarations and filings

with, each governmental authority required in connection with the execution, delivery,

and performance by TU Electric of this Agreement and the other agreements and

instruments to be executed and delivered by TU Electric hereunder, except (i) with

respect to the rights of first refusal referred to in Section 5.3(b) and (ii) for the filings,

with the PUC and NRC referenced in Sections 5.3(d) and (e) of this Agreement. No other

filing or registration - with, and no other consent, approval, authorization, permit,

certificate or order of any court, tribunal or governmental agency or authority, Federal,!

state, county or municipal, is or will be required by any applicable statute or other law cr

' by any judgment, order or decree or any rule or regulation of any court, tribunal or

| '

.,
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governmental agency or authority, Federal, state, county or municipal, to permit

TU Electric to execute, deliver or perform this Agreement or any agreement or
'

instrument required hereby to be executed and delivered by it at any Closing, except as

referred to above.

| 3.4 Authority for TUC Guaranty. TUC has full, requisite corporate power and

authority to execute, deliver and perform the Guaranty and to carry out its obilgations

thereunder. At the Initial Closing, the Guaranty will have been duly authorized, executed

and delivered by TUC, and will constitute the valid and leg.tlly binding obligation of TUC

enforceable against it in accordance with its terms. The axecution, dellvery and

performance of the Guaranty will not conflict with or rewit in any violation of, or
,

constitute a default under, (i) the Articles of Incorporation or by-laws of TUC, or (ii) any

material provision of any mortgage, indenture, lease, agreement or other instrument to

which TUC is subject or a party, or (iii) any permit, concession, grant, franchise, license,

judgment, order, decree, statute, law, ordinance, rule or regulation appilcable to TUC or

any of its property; or with the passage of time or th; giving of notice or the taking of

any action by any third party, have any of the effects described herein.

3.5 Accuracy of Representations and Warranties. All representations and

warranties of TU Electric contained herein are, and will be at the time of each Closing,

accurate and complete in all material respects and all documents delivered by TU Electric

to TMPA incident hereto are, and will be at such times, valid and authentic in all

respects.

ARTICl2 lY !

PRE-CLO6ING OBlJOAT10NS
,

TMPA and TU Electric, as appropriate, covenant that between the date of this
'

Agreement ud any Closing Date:-

4.1 Representations, Warranties and Covenants. TMPA shall not take any action

,' which would result in the representations and warranties set forth in Article'll hereof

being inaccurate, incorrect or incomplete to the extent applicable as of such Closing Date
*

,
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and TMPA shall take e!' ruth action as may be necessary to insure that all covenants and

adreements of TMPA set forth in this A reement which are required to be performed by itd

at or prior to such Closing Date will have been so performed.

TU Electric shall not take any action which would result in the representations and

warranties set forth in Article Ill hereof being inaccurate, incorrect or incomplete to the

enent applicable as of such Closing Date and TU Electric shall take all such action as

may be necessary to insure that all covenants and agreements of TU Electric set forth in

this Agreement which are required to be performed by it at or prior to such Closing Date

will have been so performed. -

4.2 Abatement of Participation in Pending Lit!2ation. For purposes of this

Section 4.2, the term "TU Electric" shall include not only TU Electric but TUC and its

subsidiaries, Texas Utilities Mining Company and Texas Utilities Services Inc., 80 of

which are parties to the Pending Litigation.

Immediately after the execution hereof and to the fullest extent that would not

violate court orders in effect in the Pending Dallas Suit, TMPA shall abate all of its

voluntary activities in connection with the Pending Litigation, including cessation of the

furnishing of any assistance, financial or otherwise, to any party to such litigation and the

retention and furnishing of advice or direction to any attorneys of or consultants to any

party to such litigation, and any other activity adverse to TU Electric pertaining thereto.

In such regard, TMPA agrees that it willimmediately direct any attorneys and consultants

retained solely by it in connection with the Pending Litigation to abate their work, and,

consistent with any agreements TMPA may have with BEPC or Tex-La and consistent with

any agreements TMPA may have with consultants hired jointly with BEPC or Tex-La (all

of which agreements are terminable and will be abated by TMPA immediately after the

date hereof and terminated by TMP A upon the Initial Closing), TMP A will as soon as

possible withdraw its authorization to any other attorney or consultant employed jointly

by it and any of the other parties to the Pending Litigation to incur fees or expenses

.
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chargeable to TMP A. Specifically with regard to the Pending Litigation, TMPA (and

TU Electric to the extent specified herein) agrees to take the fellowing actions:

(a) TMPA agrees to the continued abatement of the Pending Austin Salt and

agrees not to revive such action during the pendency of this Agreement and

to take any action necessary to oppose such revival in the event the Pending

Danas Suit is nonsuited in accordance with paragraphs (d) and (e) hereof,

TMPA shall not claim that such nonsuit entitles TMPA to revive the Pending

Austin Suit;

(b) TMPA and TU Electric agree to file within thr'*s (3) days after the date

hereof and diligently pursue a joint motion to sever each of their respective

Subject Claims against each other in the Pending Dallas w..;

(c) TMPA and TU Electric agree as part of the joint motion required by

paragraph (b) hereof to request jointly that the Court in the Pending Dallas

Suit approve a standstill agreement with respect to the severed Subject

Claims whereby the current scheduling order is withdrawn with respect to the

severed Subject Claims and no new scheduling order or trial setting is made,

and no discovery or any other steps to advance the 11tigation bmeen TMP A

and TU Electric shall be taken unless this Agreement is terminated or the

transactions contemplated hereunder to be consummated prior thereto are

not consummated on or prior to the Initial Closing Date, provided, however,

any costs incurred and assessed agalnat TMPA by the Court in the Pending

Dallas Suit after approval uf such standstiu agreement shan be paid by

TU Electric until mch time ss this Agreement is terminated or the

transactions contemplated hereunder to be consummated prior thereto are

not consummated on n p lor to the Initial Closing Date;

(d) If for any reason the Court in the Pending Dallas Suit refuses to grant the

severance or refuses to approve the standstiu agreement referenced above

prior to the end of three (3) weeks after the date hereof, TMPA and

.
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TU Electric agree to immediately nonsult each of their respective Suoject

Claims against each other filed in the Pending Dallas Suit on such date which

shall be three (3? 'eeks after the date hereof (or the next day the Court is

open for businew .. such date is a holiday), provided that, as specified in

Section 9.7 of this Agreement, TU Electric shall have the right to retain

TMPA as a party to the Pending Dallas Suit but only for the purposes

specified in said Section 9.7;

(e) If it is necessary for TMPA and TU Electric to nonsult the Subject Claims

filed against each other in the Pending Dallas Suit, TMPA and TU Electric

agree that such nonsults will not operate to prejudice either party's position

with respect to the Subject Claims they have made and legal positions they

have taken in the Pending Litigation. In the event this Agreement is

terminated or the transactions contemplated hereunder to be consummated

prior thereto are not consummated on or prior to the Initial Closing Date,

TMP A and TU Electric agree that their Subject Claims in the Pending Dallas

Suit shall be refiled in Dallas County in the New Lawsuit in the 14th Judicial

District Court (and if such suit is not assigned initially to such Court, TMP A

and TU Electric agree to thereafter file a Joint Motion to transfer such suit

to such Court), within five (5) Business Days after such termination of this

Agreement or failure to close hereunder on the Initial Closing Date, with

TU Blactric as the plaintiff and TMPA as d;fendant and counterylaintiff,

and that TMPA will not oppose venue in Dallas County, Texas except to the

extant that TMPA could on the date of thir Agrsement contest venue in

Dallas County, Texas in the Pending Dallas Suit, in the event this Agreement

is terminated or the transactions contemplated hereunder to be consummated

prior thereto are not consummated on or prior to the Initial Closing Date,

TMPA will retain, without limitation, any and all rights TMPA may now have

to appeal the order of the Court in the Pendr. : Dallas Suit dated

.
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September 19, 1986. For all purposes, including, without limitation, (i) any '

|

statute of limitations claim, (11) any claim o;ncerning 516.069 of the Texas '

Civil Practice and Remedies Code, and (iii) any claim asserted in the Pending

Austin Suit (including without limitation, any Subject Claim concerning which '

suit was first filed), the New Lawsuit will be considered as having been filed

by TU Electric on May 29, 1986, and TMPA's counterclaim in the New

Lawsuit will be considered as having been filed by TMPA on July 18, 1986.

All discovery, including documents produced and depositions taken, which had

been conducted in the Pending Dallas Suit up to the execution of this

Agreement, sd11 be for all purposes considered as having been taken in the

New Lawsuit, and all orders issued by the Court in the Pending Dallas Suit up

to the execution of this Agreement (except the scheduling order) shall have

the same force and effect as if they had been issued in the New Lawsuits

(f) No efforts made or cooperation given by TMPA's employees, agents,

consultants, experts or attorneys (includir.g, without limitation,' Fulbright &

Jaworski) pursuant to or under any provision of this Agreement shall create

any conflict of interest which would prevent any such employees, agents,

consultants or attorneys from participating adversely to TU Electric in any

legal proceeding brought by TMPA against TU Electric should thir, Agreement

be terminated or should the transactions contemplated under this Agreement

to be consummated prior thereto not be consummated on or before the Initial
F

Closing Date. TU Electric hereby waives any such conflict of interest which

might otherwise exist because of any such effort or cooperation; and
1-

(g) :f it is necessary to nonsult the current Subject Claims, as set forth in

paragraphs (d) and (e) above, then in such event upon or at any time after the

Ir.itial Closing, if TU Electric requests, TMPA and TU Electric. agree that

their Subject Claims in the Pending Dallas Suit shall be refiled in the New

.
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Lawsuit in Dallas County and that the New Lawsuit and all such Subject

Claims shall then immediately 30 dismissed with prejudice.

1.3 Agreement to Obtain Approvals. TMPA shall use all reasonable efforts to

obtain with respect to TMPA and TU Electric shall use all reasonable efforts to obtain

with respect to TU Electric all necessary consents, approvals, authorizations, permits,

certificates or orders of any court, tribunal or governmental agency or authority, Federal,

state, county or municipal, which are required by any applicable statute or other law or by

any judgment, order or decree or any rule or regulation of any court, tribunal or

governmental agency or authority, Federal, state, county or municipal, to permit each of

them, respectively, to execute, deliver or perform this Agreement and any agreement or

instrument required hereby to be executed and delivered by either of them at any Closing.

AR'MCLE Y

CONDrMONS TO OBLIG AT10NB W CLOSE

5.1 Conditions to Obligation of TMP A to Close. The obligation of TMPA to

consummate and close the transactions contemplated by this Agreement at each and

every Closing is subject to the satisfaction of each of the following conditions at or prior

to each such Closing

(a) Representations and Warranties. The representations and warranties of

TU Electric contained in this Agreement shall have been true and correct on

and as of the date hereof and shall be true and correct on and as of each

Closing Date in all material respects a though such representations and

warranties had been made on and as of such Closing Dale, and TU Electric

shall have delivered to TMP A a certificate, dated as of each Closing Date,

of its Chairman of the Board, a Division President or a Vice President to the

foregoing effect;

(b) Compliance With Agreement. TU Electric shall have fully performed and

complied with all of the covenants, agreements and conditions to ce

performed or complied with by it at or prior to the particular Closirg

.
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(including without limitation its assumption obligations with respect to the

Joint Ownership Agreement), and TU Electric shall have delivered to TMPA a

certificate, dated as of such Closing Date, of its Chairman of the Board, a

Division President or a Vice President to the foregoing effect;

(c) Receipt of Paymeg. TU Electric shall have delivered to TMPA the payments

referenced in paragraphs (a) and (b) of Section 1.5 hereof in the case of the

Initial Closing and the paymant referenced in Section 1.5(c) hereof in the

case of each Subsequent Closing; and

(d) Receipt of Closing Documents. TMP A shall have received the fully executed

Closing documents described in Article VII hereof to be delivered at that

particular Closing.

5.2 Conditions to Obligation of TU Electric to Close. The obligation of

TU Electric to consummate the transactions contemplated by this Agreement at each and

every Closing is subject to the satisfaction of each of the following conditions at or prior

to each such Closing:

(a) Representations and Warranties. The representations and warranties of

TMP A contained in this Agreement shall have been true and correct on and as

of the date hereof and shall be true and correct on and as of each Closing _ '

Date in all material rerQects as though such representaticas and warranties

had been made on and as of such Closing Date, and TMPA shall have

9".vered to TU Electric a certificate, dated as of each Cloaing Date, of its

Prealdent or Vice President of its Board of Directors to the foregoing effect;

(b) Compliance with Agreement. TMPA shall have fully performed and complied

with all of the covenants, agreements and conditions to be performed or >

complied with by it at or prior to the particular Closing, and TMPA shall have

delivered to TU Electric a certificate, dated as of such Closing Date, of its

President or Vice President of its Board of Directors to the foregoing effect;

.
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(c) Delivery of Pending Litigation Documentation. At the Initial Chsing, TMPA

shall have delivered to TU Electric the originals and all copies of all

documents and other written material in its custody, control or possession

(including without limitation those held by TMPA's agents, attorneys and
1

consultants) pertaining to or involving Comanche Peak or the Pending l

l

Litigation, except those which are privileged or which may be the product of |

TMPA's attorney's or consultant's joint defense activities, if any, prepared in i

conndtion with the Pending Litigation. Such documents or other written

material which are essential to the conduct of TMPA's on-going business

activities may be retained by TMP A except for one copy which will have been
T

delivered to TU Electric prior to the Initial Closing. As concerns privileged

or joint defense documents or written material, TMPA shall, to the full '

extent permitted by law, exercise such privileges and claims of

confidentiality as may be available to prevent disclosure thereof to any

person or entity, private or governmental;

(d) Approval of the Cities. Prior to the Initial Closing, the various city councils

or other governing and approving bodies or authorities of each of the Cities

shall have duly and validly adopted and approved (i) the ordinance in the form

attached hereto as Exhibit D and (11) the release and covenant not to sue in

the form attached hereto as Exhibit El any variances from the form of

ordinance set forth in Exhibit D or any variances from the form of release

and - covenant not to sue set forth in Exhibit E shall' be subject to

TU Electric's reasonable satisfaction and acceptance, provided, however,

TU Electric shall notify TMPA of any such variances which are not

satisfactory to TU Electric withIn three (3) Busix.as.giya of TU Electric's

receipt of said ordinances and releuc a%I coyn&nts not to sue, provided

that TU Electric receives same at least thras (3) Business Days prior to the

Initial Closing Date; and

.
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(e) Receipt of Closing Documents. TU Electric shall have received tre Closing

documents described in Article V! hereof to be delivered at that particular

Closing.

5.3 Conditions to Obligation of Parties to Initially Close. The obligat' ion of the -

parties to consummate the transactions contemplated b) this Agreement at the Initial

Closing Date is subject to the satisfaction of each of the foUowing conditions at or prior

to the Initial Closing Dates

(a) No Adverse Proceeding. There shall not be pending any suit, action or other

proceeding by any person before any court or arbitrator or any governmental

department, commission, board, bureau, agency or instrumentality in which it

is sought to restrain or prohibit any of the transactions contemplated by this

Agree ment.

(b) Walver of Right of First Refusal Immediately upon execution of this

Agreement, TMPA will notify BEPC and Tex-La of the execution of this

Agreement by means of the notice attached hereto as Exhibit F. By the

Initial Clos 5g Date, BEPC and Tex-La will have executed an !rrevocable

waiver or other sufficient relinquishment of any rights of first refusal or

consent to sale that BEPC and Tex-La may have under the Joint Ownership

Agreement (it being agreed that failure to iaxercise such right in accordance

'vith the terms of the Joint Ownership A(;reement by BEPC or Tex-La in

response to the notice from TMPA within the time period specified in the

Joint Ownership Agreement will constitute sufficient relinquishment of the

rights of first refusal of BEPC or Tex-La as the case may be) with respect to

any transaction provided for herein or rasch rights shall have been validly

exercised, in whole or in part, by either or both of BEPC and Ter-La and the
!

purchase which arises as a result of such exercise fully consummated. In the
;

i

event that either or both of BEPC and Tex-La shall have exercised any such j
;

| rights of first refusal to Ge extent that BEPC and/or Tex-La acquire all of j
i

'

,
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TMPA's interest in the Purchased Assets, TMPA shall promptly refund to

TU Electric the full amount of the Signing Payment less Twenty-Five Million

Dollars ($25,000,000) and TMPA shall, in cor. sideration therefor, perform its

obligations pursuant to Article IV, Sections 5.2(c) and (d), Section 8.1, Section

9.1, Section 9.2, Section 9.4, Section 9.5, Section 9.6 and Section 9.9 hereof,

and shall refund to TU Electric the Refunded Payment and otherwise within

ninety (90) days of the consummation of the sale to BEPC and/or Tex-La,

bring all of TMP A's progress payments under the Joint Ownership Agreement

fully current up to the date of transfer from TMPA to BEPC and/or Tex-La.

In the event that BEPC and/or Tex-La exercise any such rights of first

refusal to the extent that all of TMP A's interest in the Purchased Assets have

not been acquired by BEPC and/or Tex-La, after consummation of the sale to

BEPC and/or Tex-La, TMPA shall promptly refund to TU Electric a

proportional amount of the Signing Payment (calculated after deducting

Twenty-Five Million Dollars [$25,000,000]) equivalent to the proportion of the

Purchased Assets which BEPC and/or Tex-La has elected to acquire. TMPA

shall be entitled to retain the Twenty-Five Million Dollars ($25,000,000),

togethec with the balance of the Signing Payment not refunded to

TU Electric. TMPA and TU Electric agree to perform this Agreement with

respect to the portion of the Pt.rchased Assets not acquired by BEPC and/or

Tex-La in the manner set forth herein, with appropriate proportional

modifications to the payment obligations of TU Electric herein, and to the

obligations of TMPA herein to deliver all of the Purchased Assets.- In

addition, TMPA shall refund to TU Electric a proportional amount of the

Refunded Payment equivalent to the proportion of the Purchased Assets

being acquired by BEPC and/or Tex-La, and TMPA shall, within ninety (90)

days of the consummation of the sale to BEPC ed/or Tex-La, bring its '

progress payments under the Joint Ownership Agreement fully current

- 27 - !
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through the date of the sale to BEPC and/or Tex-La, but only with respect to 1

that portion of the Purchased Assets acquired by BEPC and/or Ter.-La.
,

(c) Compliance with Statute. TMPA shall have taken all such action as may be

necessary or appropriate in order to comply with V.T.C.A., Local Government

Code Section 272.001 (the " Statute"). In order for TMPA to comply with the

Statute, TU Electric shall provide to TMPA, within thirty (30) days of the

execution of this Agreement, a description of the Site and the real property
,

associated with the Transmission Facilities. Within the time period soecified

in the invitation to bid to be published by TMPA pursuant to the Statute,

TU Electric shall submit a bid to purchase the Purchased Assets, which bid

shall be identical to this Agreement. In the event a bid or offer from another

person is received by TMP A which precludes TMPA from selling the

Purchased Assets to TU Electric, TMPA shall promptly refund to TU Electric

the full amount of the Signing Payment less Twenty-Five Million Dollars

($25,000,000) and TMPA shall, in consideration therefor, perform its

obligations pursuant to Article IV, Sections 5.2(c) and (d), Section 8.1, Section

9.1, Section 9.2, Section 9.4, Section 9.5, Section 9.6 and Section 9.9 hereof,

and shs.ll refund to TU Electric the RefuaJed Payment and otherwise bring all

of TMPA's progress payments under the Joint Ownership Agreement fully

current.

(d) Approval by PUC. By final action subject to no further appeal, the PUC'shall

have approved t.4 amendment of TU Electric's certificate of convenience
! and necesalty r % respect to the Station and the Transmission Facilities

permitting T Electric's acquisition and ownership of TMPA's ownership

interest in the Station and the Transmisalon Pacilities in accordance with the

terms hereof. In such connection, it is understood and agreed that

TU Electric will file withia fifteen (15) Business Days of the date of_ this
(
| Agreement and prosecute to the best of its ability an application for such

L
1:
H
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certifi'"a of convenience and necessity rights and such other applications or

filings with the PUC as shall, in its judgment, be necessary and essential in

connection with the transactions contemplated under this Agreement.

TU Electric willdeliver promptly to TMPA copies of au such applications and

filings and will advise TMPA on a current basis with respect to the status of

any such proceeding, in connectio'. with all such proceedings, TMPA will, at

TMPA's reasonable cost and expense, at the request of TU Electric, render all

such assistance as may be appropriate under the circ'Jmstances, including

without limitation, providing such of its personnel as may be appropriate to

testify and otherwise participate in any such proceedings in support of this

Agreement.

I
Upon the issuance by the PUC of any order or other document purporting

to give the approval contemplated under this Agreement with or without

conditions, TU Electric will promptly deliver to TMPA a reproduced legible

ecpy of such order or other docum.c.., and the parties, with their respective

attorneys and other consultants, shall promptly confer and endeavor in good

faith to determine if such order or other document evidencer b 41nal

approval contemplated by this Agreement without any condition that is

deemed by either party to be inconsistent with the provisions of this

Agreement. If such determination is affirmative the parties shall promptly

execute a stipulation dated currently to such effect. If such determination is

negative, TU Electrie, with the assistance of TMPA, which shall be at

TMPA's nasonable cost and expense, w!11 undertake to cause the PUC to

we such fu ther order or Jocument evidencing its approval as contemplated

by this Agreement, including the elimination of any such condition that was

deemed ? either party to be inconsistent with this Agreement and upon the

issuance of any further order or other document by the PUC in such

preceedings the same procedures will be followed by the parties as provided

.

'
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In '.he case of the order or other document first issued by the PUC in such

proceedings, including the execution of a stipulation dated currently

evidencing the affirmative action by the parties in respect of the order or

other document issued by the PUC. The date of any stipulation executsd by

the parties under this paragraph is referred to as the "PUC A"'emative

Date." The provisions of this paragraph shall net .ffect or detr e t 's a the

rights of TMPA or TU Electric under Sections 11.1 or 11.2 heroof.

(e) Approval by NRC. The NRC shall have granted all necessary and essential

approvals and consents with respect to the transactions provided for herein,

including without limitation the entry of a final non-appealable order

approving the sale of TMP A's right, title and interest in the Station and Fuel

to TU Electric in accordance with the terms hereof. In such connection, it is

understood and agreed that TU Electric will file within fifteen (15) Business

Days of the date of this Agreement and prosecute to the best of its ability all

appilcations or filings with the NRC as shall, in its judgment, be necessary

and essential ir ";onnection with the transactions contemplated under this

Agreement. TU Electric will deliver promptly to TMP A copies of all such

applications and filings and will advise TMPA on a current basis with respect

to the status of any such proceeding. In connection with all such proceedinds,

TMPA will, at TMPA's reasonable cost and expense, at the request of

TU Electric, render all such assistance as may be appropriate under the

circumstances, including without limitation, providing such of its personnel as

may be apprcpriate to testify and otherwise participate in any such

proceedings in support of this Agreement.

Upon the issuance by the NRC of any order or other document

purporting to approve the transactions contemplated under this Agreement

with or without conditions, TU Electric will promptly deliver to TMP A a,

|
l

| reproduced legible copy of such order or other document, and the parties, '

|

.

6
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with their respective attorneys and other consultants, shall promptly confer

and endeavor in good faith to determine if such order or other document

evidences the final approval of the NRC of such transactions contemplated

by this Agreement without any condition that is deemed by either party to be

inconsistent with the provisions of this Agreement. If such determination is

affirmative the parties shall promptly execute a stipulation dated currently

to such effect. If such determination is negative, TU Electric, with the

assistance of TMPA, whleh shall be at TMP A's reasonable cost and expense,

will undertake to cause ths NRC to issue such further order er document

evidencing its approval of such transactions including the elimination of any

such condition that was deemed by either party to be inconsistent with this

Agreement and upon the issuance of any further order or other document by

the NRC in such proceedings the same procedures will be followed by 'he

parties as provided in the case of tha order or other document first issued by

the NRC in such proceedings, including the execution of a stipulation dated

currently evidencing the affirmative action by the parties in respect to the

order or other document issued by the NRC. The date of any stipulation

executed by the parties under this paragraph is referred to as the "NRC

Affkmative Date." The provisions of this paragraph shall not affect or

detract from the rights of TMPA or TU Electric under Sections 11.1 or 11.2

hereof.

(f) Execution of Transmission Services Agreement. TMPA and TU Electric shall

have executed an appropriate amendment of the Transmission Agreement

between TMPA and TU Electric's corporate predece4 sors dated January 2,

1979, as amsaded, only to reflect TMPA's sale of the Transmission Facilities

to TU Elwtric and to reflect a minimum credit of $250,000 par year during

the billing years 1987 through 1994 for certain facilities constructed by

.
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TMPA at TU Electric's Twin Oak Steam Electric Station in Robertson
,

County, Texas.-

(g) Execution of Power __ Purchase Agreement. TMPA and TU Electric shall have

executed a Power Purchase Agreement in form and content satisfactory to

each of them.

ARTICLE VI

CLOSING DOCUMENT 5 FROM TMPA

As a condition of Closing, TMPA, the Cities, the Escrow Agent on behalf of TMP A

and the referenced attorneys, in each case as appropriate, will deliver to TU Electric on

the particular Closing Date referenced hereaf ter the following:

6.1 Deeds and Transfers, etc. (i) At each Closing executed and acknowledged

Special Warranty Deeds and Bills of Sale; (ii) at the Initial Closing, dupilcate counterparts

of the amendments contemplated under Section 5.3(f) hereof; and (iii) at the Initial

Closing, the Releases, Covenants liot to Sue and Indemnities specified in Sections 9.1, 9.2,

9.4 and 9.10 hereof.

6.2 Lien Search. At the Initial Closing, real property search certificates from a

reputable title company and a UCC search certificate from the Secretary of State of

Texas disclosing no security interests, judgments or other liens outstanding against

TMP A's ownership interest in the Purchased Assets, other than the Permitted Exceptions

and the various resolutions or other instruments relating to the financing of obligations of

1MP A filed under Chapter 35 of the Texas Uniform Commercial Code.

6.3 Cities Documenta. At the Initial Closing, certified copies of the ordinances

and the executed releases and covenants not to sue of each of the Cities in the form-

attached hereto as Exhibit D and Exhibit E, respectively, or with such changes thers!n as

may be approved by the TU Electric. At the Initial Closing, certificates of the City _

Secretaries of each of the Cities dated the Initial Closing Date with respect to (i) the

incumbency of their respective City officials and their signatures, and (11) the due

|-

|
-

L.
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adoption of their respectivo ' ordinances PQferred to above with copies of the executed

releases and covenants not to sue attached thereto.

6.4 Cartificate of Secretarial Officer. At the Initial Closing, a certificate of the

Secretary or an Assistant Secretary of the Board of Directors of TMPA, dated the Initial-

Closing Date, with respect to the incumbency of officers and their signatures, the

existence and good standing of TMPA, and the due adoption of resolutions of the Board of

Directors of TMPA authorizing the execution, delivery and performance _ of _ this

Agreement and the other agreements and instruments to be delivered to TU Electric and

the Escrow Agent pursuant hereto at the Initial Closing.

6.5 Counsel Opinions. At the Initial Closing, opinions of the General Counsel of

TMPA, the City Attorney: of each of the Cities and Fulbright & Jaworski, special counsel

for TMPA, dated the Initial Closing Date and addressed to the TU Electric, substantially

| in the forms set forth collectively in Exhibit G attached hereto.
i

ARTICLR VII

CLOSING DOCUMEN'I5 FROM TO ELECTRIC
'

As a condition of Closing, TU Electric and the referenced attorneys, in each case as

appropriate, will deliver to TMPA on the particular Closing Date referenced the

, following:

7.1 Proof of Payment. Proof of the payment to TMPA pursuant to Section 1.5(b)

hereof in the case of the Initial Closing, excepting the Sig'ning Payment, and proof of the,

payment to TMPA pursuant to Section 1.5(c) in the case of each Subsequent Closing.

7.2 Other Instruments. At the Initial Closing, duplicate counterparts of the

amendments contemplated under Section 5.3(f) hereof, the Release, Assumption and'

Indemnity Agreement specified in Sections 9.3 and 9.4 hereof and the Guaranty.

! 7.3 Certificate of Secretarf al Officer. At the Initial Closing, a certificate of

the Secretary or an Assistant Secretary of TU Elactric, dated the Initial Closing Date,

with respect to the incumbency of officers and their signatures, ccrgate existence and,

|

| good standing, 'and the due adoption of resolutions of the Board of Directors of

|.
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TU Electric authorizing the azecution, delivery and performance of this Agreement and

the other agreements and instruments to be delivered to TMPA pursuant hereto at the

Initial Closing.

7.4 Counsel's Opinion. At the Initial Closing, an opinion of Worsham, Forsythe,

Sampels & Wooldridge, counsel for TU Electric, dated the Initial Closing Date and

addressed to TMP A in the form set forth in Exhibit H attached hereto.

ARMCLE VIII

CLOSING AND INDEMNIFICATION

8.1 Indemnification by TMP A.

(a) TMPA agrees to indemnify, hold harmless and defend TU Electric and anyone

related to or affiliated with TU Electric, including its parent, subsidiaries and

affiliates, from and against any and all claims, demands, liabilities, losses,

costs and expenses, including reasonable attorneys' fees, which TU Electric or

anyone related to or affiliated with TU Electric, including its parent,

subsidiaries and affiliates, may sustain and which arise out of or are based

upon or relate to the inaccuracy or falsity of any representation or warranty

made by TMPA set forth in this Agreement or in any other agreement or

instrument delivered pursuant hereto or the breach or nonperformance by

TMPA of any covenant or agreement with TU Electric or anyone related to or

affiliated with TU Electric, including its parent, subsidiaries and affiliates,

made by TMPA set forth in this Agreement or in any other agreement or

instrument delivered pursuant hereto.

(b) Any indemnification obligation assumed by TMPA under this Agreement is

not and shall not be a pledge of any revenues of TMPA. TMPA covenants

that the amount, if any, which TMPA may hereafter become obligated to pay

to TU Electric hereunder, if not paid from other sources, shall be paid from

the revenues of the System and the r. mount to be paid in any one Contract

.
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Year shall be included in the Annual System Budget as an Annual System

Cost.

(c) TMPA reserves the right to issue refunding bonds, pursuant to Tex. Rev. Civ.

Stat. Ann. art. 717k-3 (or any other law available) In order to' refund any

amount which it may become obligated to pay to TU Electric hereunder, and

in the event TMPA elects so to do, TU Electric agrees that it will cause a

release of such obligation to be delivered against payment from the proceeds

of such refunding bonds.

8.2 ' Indemnification by TU Electric. TU Electric agrees to indemnify and _ hold

harmless and defend TMPA and the Cities and anyone related to or affiliated with TMPA

or the Cities from and against any and all claims, demands, liabilities, losses, costs and

expenses, including reasonable attorneys'- fees, which TMPA or the Cities or anyone

related to or affiliated with TMPA or the Cities may sustain and which arise out of or are

based upon or relate to the inaccuracy or falsity of any representation or warranty made

by TU Electric set forth in this Agreement or in any other agreement or instrument

delivered pursuant hereto or the breach or nonperformance by TU Electric of any

covenant or agreement with TMPA or the Cities or anyone related to or affiliated with -

TMPA or the Cities made by TU Electric set forth in this Agreement or in any agreement

or instrument delivered pursuant hereto.

8.3 Survival of Representation and Warrantlea. With respect to each Closing,-the -

representations, warrantlea, covenants and agreements of the parties hereto shall survive

the execution and delivery of this Agreement and the consummation of the transactions

contemplated hereunder for a period of four (4) years after each Closing Data.

8.4 . Notice and Opportunity to Participate in Defense.- In the event that TMPA, .

the Cities or TU Electric receives notice of the commencement of any action - or

proceeding or the assertion' of any claim in respect of which TMPA, the - Cities or

TU Electric, or anyone related to or affiliated with any of them, including the parent,

subsidiaries and affiliates of TU Electric, may be entitled to indemnification, the party
'

'

,

t
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receiving such notice shall give the indemnifying party written notice within ten (10)

calendar days thereof (except that failure to so notify will not relieve the indemnifying

party of its obligations hereunder except to the extent it has been prejudiced thereby) and

the opportunity to participate in the defense thereof and in any settlement negotiations

with respect thereto, and will cooperate with the other party in all reasonable respects

and make available to the other party all records, evidence and personnel for consultation

and testimony reasonably requested by the other party in connection therewith. The

settlement of any such action, proceeding or claim without the prior written approval of

the indemnifying party shall relieve such party of any obligations to the indemnified party

in respect of the subject matter of the settlement of such action, proceeding or claim.

ARMCLE 1X

SETTI.EMENT OF PENDD(G IJr!G AMON

9.1 TMP A's Release. Upon the Initial Closing, TMPA, for itself and on behalf of

any person or entity, private or governmental, claiming by, through or under TMP A,

inc ading without limitation its or their respective insurers, agents, servants, employees,

officers, directors, consultants, attorneys and representatives shall waive, release,

discharge, renounce and relinquish any and all Subject Claims relating to Comanche Peak

it has or they have, or may have, whether known or unknown, contingent or absolute,

including, without limitation, those based on common law, whether contract (expressed or

implied, including express or implied warranty) or tort (including, without limitation,

intentional tort, negligence or gross negligence, sole, joint er concurrent) or strict

liability or fraud, and those based upon any Federal, state or local statute, law, order or

regulation, including, without limitation, the Atomic Energy Act of 1954, as amended, the

regulations of the NRC, the Securities Act of 1933, as amended or the Securities Act of

1934, as amended, and any rule or regulation thereunder, the Texas Securities Act (Title

19, Articles 581-1, et seq., V.A.T.S.) and the Texas Deceptive Trade Practices and
1

Consumer Protection Act, against TU Electric or TUC, or both, in any capacity, whether
'

individually, as Project Manager of Comanche Peak or otherwise, and their respective ;
i

-36-



- - . - .- - - .- . ..

insurers, agents, servants, employees, officers, directors, shareholders, consultants,

attorneys and representatives, past and present, and any and all of theit respective

successors, subsidiaries and affiliates and their respective agents, servants, employees,

officers, directors, shareholders, consultants, attorneys and representatives, past and

present, except Subject Claims arising out of or under this Agreement or any of the other

agreements or instruments to be delivered by TU Electric or TUC pursuant hereto. TMPA

hereby covenants and warrants that it has not assigned any Subject Claims that are to be

released at the Initial Closing. At the Initial Closing, TMP A will execute and deliver to

TU Electric the form of Release attached hereto as Exhibit 1.

9.2 Covenant Not to Sue. Except as provided for in Section 4.2(g) hereof, upon

the Initial Closing, TMPA, for itself and on behalf of any person or entity, private or

goveramental, claiming by, through or under TMPA, including without limitation its or

their respective insurers, agents, servants, employees, officers, directors, consultants,

attorneys and representatives shall agree and covenant that it and they, individually,

collectively or in any combination, will forebear from asserting against, and never sue for

or look for satisfaction with respect to, TU Electric and TUC and their respective

insurers, agents, servants, employees, officers, directors, shareholders, consultants,

attorneys and representatives, past and present, and any and all of their respective

successors, subsidiaries and affiliates and their respective agents, servants, employees,

officers, directors, shareholders, consultants, attorneys and representatives, past and

present, any Subject Claim (including without limitation any Subject Claim against any

contractor, subcontractor, s@ plier, consultant, vendor or other person, firm or entity in

privity in any manner with any of them which may therefor or as a result thereof have a

right over or Subject Claim in subrogation) in any manner involving, concerning, arising

out of, or relating to, the design, construction, management and licensing of, or any other

matter relating to, Comanche Peak, and the management, procurement, conversion,

enrichment, fabrication, shipping, transportation and storage of the Fuel, except for

claims ar. sing out of or under this Agreement or any of the other agreements or
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instruments to bo delivered by TU Electric pursuant hereto; and TMP A, for itself and on

behalf of any person or entity, private or governmental, claiming by, through or under

TMPA, including without limitation its or their respective insurers, agents, servants,

employees, officers, directors, consultants, attorneys and representatives hereby further

agrees and covenants that, upon and after the initial Closing, neither it nor they,

individually, collectively or in any combination, will directly or indirectly, challenge,

contest or assert any complaint in any court or before any administrative agency or body

or in any other forum whatsoever with respect to, or in any manner involving, concerning,

arising out of, or relating to, Comanche Peak and the incidents and attributes thereof
_

includlag, without limitation, the design, construction, management and licensing of

Comanche Peak or any other aspect thereof, the costs and schedule of construction and

completion of Comanche Peak, and the reasonableness, prudency or efficiency of the

planning, design, construction, management and licensing of Comanche Peak, the costs of

construction and the schedule of construction and completion of Comanche Peak, and the

reasonablenssa, prudency or efficiency of the management, procurement, conversion,

enrichment, fabrication, shipping, transportation and storage of the Fuel, and the costs

incurred in connection with the management, procurement, conversion, enrichment,

fabrication, shipping, transportation and storage of the Fuel, and the breach of the Joint

Ownership Agreement and any express or implied warranties arising out of the Joint
-

Ownership Agreement, and any representation, misrepresentation, disclosure or non-

disclosure in connection with the negotiations or preceding the execution by TMPA of the

Joint Ownership Agreement, and in connection with the performance or rionperformance

by TU Electric of its duties, responsibilities or obligations under the Joint Ownership

Agreement as Project Manager or otherwise, and the failure of TU Electric to pursue any

remedies, either at law or otherwise, that may be, or may have been, available against

any and all contractors, subcontractors, suppliers, consultants, vendors or others with

respect to Comanche Peak (including separately the Station, Fuel or Transmission

Facilities) and on account of anything that has occurred or may have occurred, in whole or
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in part, with respect to Comanche Peak, (including separately the Station, Fuel or

Transmission Facilities) and the incidents and attributes thereof and any of the foregoing

whether known or unknown, except with regard to Subject Claims arising out of or under

this Agreement or any of the other agreements or instruments to be delivered by

TU Electric pursuant hereto. At the initial Closing, TMPA will execute and deliver to

TU Electric the form of Covenant Not to Sue attached hereto as Exhibit J. Further,

TMPA covenants and agrees that it will encourage and solicit its attorneys, including

Fulbright & Jaworski, and TMPA's separately employed consultants, to cooperate and

assist TU Electric in connection with any matters relating to Comanche Peak; and, if

necessary to prevent a conflict of interest, it being understood and agreed that TMPA's

separately employed consultants and attorneys may have obtained or developed

information regarding Comanche Peak in the course of the Pending Litigation that

arguably could be inequitable for them to otherwise utilize in view of the consideration

being rendered by TU Electric hereunder in order to obtain a final settlement of the

matters referred to in this Agreement, TMPA covenants and agrees that it will take all

such action as may be necessary or appropriate in order to prevent the consultants and

attorneys, including Fulbright & Jaworski, separately employed by it in connection with

the Pending Litigation from participating or assisting in any manner adverse to TMP As

duty of cooperetion herein or to TU Electric in connection with the Pending Litigation,

the Pending Houston Suit or any current or future proceedings or matter before the PUC

or the NRC Involving or relating to Comanche Peak, or any current or future proceedings

before any court or before any administrative agency or body or in any other forum

whatsoever with respect to, or in any manner involving, concerning, arising out of, or

relating tor (i) the acts or omissions of TU Electric or the Project Manager referred to or

in question in the Pending Litigation or which could have been brought into question in the

Pending Litigation; or (ii) the acts or omissions of TU Electric or the Project Manager

with respect to Comanche Peak that occur, in whole cc in part, prior to the Date of

Commercial Operation (as said term is defined in the Joint Ownership Agreement). The

,

e
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covenant set forth in the prior sentence shall survive all Closings hereunder and remain m

force until tne expiration of any Subject Claim covered thereby.

9.3 TU Electric Release. Upon the Initial Closing, TU Electric, on behalf of

itself, its parent, subsidiaries and affiliates and on behalf of their respective insurers,

agents, servants, employees, officers, directors, consultants, attorneys and

representatives shall waive, release, discharge, renounce and relinquish any and all

Subject Claims relating to Comanche Peak (including separately the Station, Fuel or

Transmission Facilities) it has or may have, whether known or unknown, contingent or

absolute, including, without limitation, those based on common Itw, whether contract

(express or implied, including express or implied warranty) or tort (including, without

limitation, intentional tort, negligence or gross negligence, sole, :aint or concurrent) or

strict liability or fraud, and those based on any Federal, State or local statute, law, order

or regulation, including, without limitation, the Atomic Energy Act of 1954, as amended,

the regulations of the NRC, the Securities Act of 1933, as amended or the Securities Act

of 1934, as amended, and any rule or regulation thereunder, the Texas Securities Act

(Title 19, Articles 581-1, t seq., V.A.T.S.) and the Texas Deceptive Trade Practices and

Consumer Protection Act, against TMPA and the Cities in any capacity, whether;

| individual'j or otherwise, and their respective insurers, agents, servants, employees, i

officers, directors, consultants, attorneys and representatives, past and present, and any

and all of their respective successors, subsidiaries and affiliates and their respective

agents, servants, employees, officers, directors, shareholders, consultants, attorneys, and

representatives, past and present, except Subject Claims arising out of or under this

Agreement or the other ageements and instruments executed and delivered pursuant

hereto. TU Electric hereby covenants and warrants that it has not assigned any Subject

Claims that are to be released at the Initial Closing. At the Initial Closing, TU Electric

j will execute and deliver to TMPA the form of Releue attached hereto as Exhibit K.
!

9.4 Assumption of Liabilities and Obligations and Indemnification. Effective

upon the Initial Closing, TU Electric agrees to assume all of the duties, responsibilities,
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liabilities and obligations of TMPA under the Joint Ownership Agreement. Further,

effective upon the Initial Closing, TU Electric agrees to indemnify, hold harmless and

defend TMPA and the Cities frnm and against all Subject Claims or any alleged willful or

intentional acts of the Project Manager, its agents, servants, employees or indenndent

contractors acting on behalf of the Project Manager which may be asserted against TMP A

by any third party, including without limitation Subject Claims predicated upon the

alleged actual or imputed negligence or gross negligence of TMPA or the Cities, krising

out of or connected with, the location, planning, design, construction, licensing, condition,

maintenance, operation and decommissioning of Comanche Peak, including but not limited

to all claims asserted or which might have Deen or might hereafter be asserted in the

Pending Houston Suit; provided, however (and without limitation), that TU Electric

specifically shall not indemnify TMP A or the Cities in connection with any Subject Claims

which may be asserted by the Cities' or TMPA's bondholders acting in such capacity or

their othu lending institutions or TMP A's or the Cities' customers acting in such capacity,

which in any manner relate to TMP A's participation as an Owner of Comanche Peak or as

a party to the Joint Ownership Agreement, or by reason of TMPA's involvement in the

Pending Litigation, or tay reason of the execution of this Agreement and provided further,

that TU Electric specifically shall not indemnify TMP A in connection with any Subject

Claims which may be asserted by Tex-La or BEPC or others which in any way relate to

TMP A's execution of the Joint Ownership Agreement, or which arise by reason of TMP A's

participation in the Pending Litigation, or by reason of TMPA's execution of this

Agreement and participation in the transactions provided for herein. TU Electric will, in

addition to providing such indemnity, assume the defense of TMP A in any tribunal where

any such claim is asserted. Pursuant hereto, at the Initial Closing TU Electric will

execute and deliver to TMPA the form of Assumption and Indemnity Agreement attached

hereto as Exhibit L. Effective upon the Initial Closing, TMP A agrees to indemnify, hold

harmless and defend TU Electric from and against any and all Subject Claims of TMP A or

anyone related to or affiliated with TMP A or anyone related to or affiliated with TMP A

,

I
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or the customers of TMPA acting in such capacity or debt holders acting in such capacity

(including without limitation the holder of any revenue or other bond or c:ner ot> ligation)

of TMPA relating to TMPA's execution -of the Joint Ownership Agreemant, TMPA's

execution of this Agreement and participation in the transactions provided herein, and

TMPA's activities'as an Owner separate and apart from joint activities with all other

Owners or activities by, through and under the Project Manager. Pursuant hereto, at the

initial Closing TMPA will execute and deliver to TU Electric the form of Indemnity

Agreement attached hereto as Exhibit M.

9.5 Covenant of Cooperation. The parties hereby covenant and agree to assist,

cooperate with, and support each other (other than financial support) in the event that a

third party institutes any action against either of them with respect to Comanche Peak

and any incident or attribute thereof, by virtue of either of them being or having been an

Owner, except that TMPA shall not cooperate with or support any party in the Pending

Litigation with regard to the Subject Claims being made therein by Tex-La and BEPC.

9.6 Termination of Participation. To the extent that TMP A can and not be in

violation of Section 210 of the Energy Reorganization Act, 42 USC Section $851 (1983),

upon the execution of this Agreement, TMPA, for itself and on behalf of any person or
,

entity, private or governmental, claiming by, through or under TMP A, including without

limitation its or their respective insurers, agents, servants, employees, officers,

directors, consultants, attorneys, representatives and customers (to the extent in the case

of such customers of TMPA it has legal right or standing to do so) agrees and covenants to,

immediately abate any and all currently pending actions whatsoever, directly or
;

indirectly, involving or relating to the prosecutloa or processing of any Subject- Claims-

:against TU Electric or TUC, or their respective directors, officers, employees, agents,

insurers, consultants or attorneys, past or present,' and:any and all of their respective

successors, subsidiaries and affiliates and their respective agents, servants, employees,
_

officers, directors, shareholders, consultants, attorneys and representatives, past and3

present, presently or hereafter pending in any court or before any administrative agency

a
-
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or body (except Subject Claims being made in the Pending Litigation, which shau be

governed by the provisions of Article IV of this Agreement). In such capacity and to the

extent TMPA can and not be in violation of Section 210 of the Energy Reorganization Act,

42 USC Section 5851 (1983)(TMP A hereby representing and warranting that it knows of no

| violation, actual or alleged, of Section 210 of the Energy Reorgnization Act, 42 USC

Section 5851(1983) which has not heretofore been disclosed to TU Electric in writing), 1

TMPA agrees and covenants that TMPA for itself and on behalf any person or entity, i

private or governmental, claiming by, through or under TMPA, including without

limitation its or their respective insurers, agents, servants, employees, officers, directors,

consultants, attorneys, representatives and customers (to the extent in the cese of such

customers of TMP A it has legal right or standing to do so) shall not prosecute, directly or

, indirectly, any Subject Claims, objections, motions or other actions adverse to
!

TU Electric in connection with applications for granting the requisite licenses and

| approvals for Comanche Peak pending before the NRC and its Atomic Safety and
|

. Licensing Boards and Atomic Safety and Licensing Appeal Boards, including, without
|

| limitation, in NRC Dockets Nos. 50-445-OL, 50-446-OL and 50-445-CP A, the ongoing
i

| antitrust review relative to the ilcensing vf Comanche Peak, and any and all appeals from
i

|- rulings and orders of the NRC related to, or growing out of, said Dockets which are

pending before any court. Within three (3) Business Days after the Initial Closing, TMP A
,

shall cause the dismissal, with prejudice to the refiling of same in any form whatsoever,

| of all of its Subject Claims agatut TU Electric, TUC and their subsidiaries and affiliates

in the Pending Litigation, and shall withdraw all of its Subject Claims adverse to

TU Electric in connection with the granting of the requisite licenses and approvals for

Comanche Peak pending in the NRC Dockets Nos. 50-445-O L, 50-446-OL and

50-445-CPA and any and all proceedings in any manner related to, or arising out of, said

Dockets.

TMPA agrees and covenants, from and af ter the Initial Closing, to fully cooperate

with TU Electric and provide all reasonably requested assistance, including providing the

.
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legal assistance of its attorneys (including Fulbright & Jaworski), in a timely manner in

connection with any legal proceedings (excluding the Pending Litigation) involving

Comanche Peak, including the licensing of Comanche Peak by the NRC, including without

limitation the ongoing antitrust review in connection therewith, and all proceedings

involving Comanche Peak before the PUC. Except as specifically provided otherwise in

this Agreement, TU Electr!~ shall promptly reimburse TMPA for any and all reasonable

outmf-pocket expenses and any and all reasonable outside professional fees, including,

without limitation, attorneys fees, incurred by TMPA in providing such cooperation.

9.7 TU Electric Actions and Litigation Costs. Within three (3) Business Days

after the initial Closing, TU Electric shall cause the dismissal, with prejudice to the

refiling of same in any form whatsoever, of all of its Subject Claims against TMP A in the

Pending Litigation; provided, however, that TU Electric shall have the right to retain

TMPA as a party to the Pending Dallas Suit, not for the purpose of seeking any

affirmative relief against or from TMPA, but for the purpose of defeating a possible

antention on the part of the other parties thereto with respect to the absence of a

necessary party to TU Electric's Subject Claims against the other parties in said case (it

being understood that TU Electric's position is that any such contention would not be

valid). TU Electric shall promptly reimburse TMPA for any and all expenses reasonably

incurred because of any such retention of TMPA by TU Electric in the Pending Dellas

Suit. It is expressly understood that nothing herein shall in any manner affect, dimish or

impair TU Electric's right to fully prosecute any and all of its Subject Claims against the

other parties in the Pending Litigation. Except as provided otherwise above, all costs and

expenses related to or incurred in connection with the Pending Litigation shall be borne

and paid by the party by whom incurred or to which they are related.

9.8 Termination of Joint Ownership Agreement Relationship. Except as

otherwise provided in Section 9.4 hereof with respect to TU Electric's assumption of

TMPA's obligations under the Joint Ownership Agreement, TMP A and TU Electric hereby.

agree that, upon the final Subsequent Closing, the Joint Ownership Agreement, as
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between TMPA and TU Electric, shall be deemed terminated and of no further force and

ef fect as between them.

9.9 Permission to be Sued. In any suit or other action by TU Electric that is

based on claims other than tort arising out of the breach of this Agreeme It or the breach

of any other agreement or instrument delivered pursuant to this Agreement, TMPA

hereby: (a) waives any immunity from suit to which it may be entitled by virtue of its

status as a political subdivision of the State of Texas, and (b) grants TU Electric

permission to sue TMP A without the imposition of any additional condition to, limitation

of (including but not limited to any limitation as to the time within which such suit may

be brought) or alteration of the effect of, such permission, other than such condition,

limitation or alteration (if any) as may otherwise be expressly required by this Agreement

and applicable statutes of limitation.

9.10 Releases, etc. from the Cities. As a condition of the Initial Closing, TMPA

agrees to e-use each of the Cities to deliver to TU Electric at the initial Closing the form

of Release and Covenant Not to Sue attached hareto as Exhibit E.

AR*11CLE X

TMPA PROGRESS PAYMENTS

10.1 Assumption of Payments. Effective November 30, 1987, TMP A shall have the

right to discontinue making progress payments with respect to Comanche Peak pursuant

to the Joint Ownership Agreement, and TU Electric assumes TMPA's obligation to make

and agrees it will timely make for TMPA any and all such payments that become due until

the final Subsequent Closing Date or ninety (90) days after termination of this Agreement,

whichever is the first to occur.

ARTICLE II

TERRENATION OF AGREEMENT

11.1 Termination of Astreement by TU Electric. In the event at any time after

TU Electric's having given written notlee of intent to terminate this Agreement and the

lapse of two (2) days of discuwlon (which shall take place within five (5) days of said
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written notice of intent) between TMPA and TU Electric with respect thereto,

TU Electric reasonably determines that the Initial Closing cannot occur for reasons that

are beyond TU Electric's control, TU Electric may terminate this Agreement upon seven

(7) Business Days' written notice of termination from TU Electric to TMP A, and TMP A

agrees to promptly refund and pay to TU Electric the following:(i) the Signing Payment,

plus an incremental amount calculated from the date of receipt of the Signing Payment by

TMPA until repaid to TU Electric at the rate of 9-1/2% per annum; and (ii) the Refunded

Payment, without any incremental amount. Purther, in such event, TMP A shall, within

ninety (90) calendar days af ter receipt of such notice of termination, pay and reimburse to

TU Electric, in view of TU Electric's obligation set forth in Section 10.1 hereof, all such

amounts as shall be necessary to make TMPA's progress payments under the Joint

Ownership Agreement fully current, without any incremental amour.t, and TMP A agrees

that it shall thereafter on a timely basis continue making any pregress payments due in

accordance with the terms of the Joint Ownership Agreement, without prejudice to

l'MPA's right to contest its obligation to make such progress paymcnts under the Joint

Ownership Agreement. TMPA agrees that it shall have no right to withhold payment of

any amounts it agrees to pay herein in respect to or on the basis of its alleged claims in

the Pending Litigation. Payment by TMPA of all of such funds to TU Electric shall

constitute acceptance by TMPA of TU Electric's right to terminate this Agreement under

the circumstances,

11.2 Termination of Agreement by TMPA. In the event at any time after TMP A's

having given written notice of intent to terminate this Agreement and the lapse of two (2)

days of discussion (which shall take place within five (5) days of said written notice of

intent) between TMPA and TU Electric with respect thereto, TMPA reasonably

determines that the Initial Closing cannot occur for reasons that are beyond TMP A's

control, TMPA may terminate this Agreement upon seven (7) Business Days' ivritten

notice of termination from TMPA to TU Electric. If no written notice of objection to

such termination is given by TU Electric to TMPL althin seven (7) Business Days of

.

m
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having received TMP A's written notice of termination, TMPA willimmediately refund and

pay to TU Electric the followings (i) the Signing Payment, plus in addition thereto an

incremental amount calculated from the date of receipt of the S!gning Payment by TMP A

at the rate of nine and one-half percent (9-1/2%) per annum; and (ii) the Refunded

Payment, without any incremental amount. Further, in such event, TMP A shall, within

ninety (90) calendar days thereafter, pay and reimburse to TU Electric, in view of

TU Electric's obligation set forth in Section 10.1 hereof, all such amounts as shall be

necessary to make TMPA's progress payments under the Joint Ownership Agreement fully

current, without any incremental amount, and TMPA agrees that it shall thereafter on a
_

timely basis continue making any progress payments due in accordance with the terms of

the Joint Ownership Agreement, without prejudice to TMPA's right to contest its

obligation to make such progress payments under the Joint Ownership Agreement. TMPA

agrees that it shall have no right to withhold payment of any amounts it agrees to pay

herein in respect to or on the basis of its alleged claims in the Pending Litigation.

Acceptance by TU Electric of return of all of such funds from TMP A shall constitute

acceptance by TU Electric of TMP A's right to terminate this Agreement under the

circumstances,

11.3 Automatic Termination. Unless either the initial Closing has occurred or

there is a written agreement signed by TU Electric and TMPA to extend 'he date set out -

in this paragraph, this Agreement shall automatically terminate at 5:00 p.m., Dallas,

Texas time, on September 22, 1988, without any need for the giving of notice or any other

action by either TU Electric or TMPA. In the event such termination occurs, TMP A will

immediately refund and pay to TU Electric the following (i) the Signing Payment, plus in

addition thereto an incremental amount calculated from the date of receipt of the Signing

Payment by TMPA at the rate of nine and one-half percent (9-1/2%) per annum; and (ii)

the Refunded Payment, without any incremental amount. Further, in such event, TMP A

shall, within ninety (90) calendar days thereafter, pay and reimburse to TU Electric, in

view of TU Electric's obligations set forth in Section 10.1 hereof, all such amounts as shall

k
.
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be necessary to make TMPA's progress payments under the Joint Ownership Agreement
h

fully current, without any incremental amount, and TMP A agrees that it shall thereafter

on a timely basis continue making any progress payments due in r.aordance with the

terms of the Joint Ownership Agreement, without prejudice to TMPA'J right to contest its

obligation to make such progress payments under the Joint Ownership Agreement.

Payment by TMP A and acceptance by TU Electric, respectively, of the amounts set forth

in this paragraph shall constitute acceptance by TU Electric and TMPA of termination of

this Agreement.

ARTICLE XH
_

MISCELLANEOUS PROVESIONS

12.1 Bulk Sales Law Waiver. To the extent it may lawfully do so, TU Electric

hereby waives compliance by TMPA with the bulk sales law of any jurisdiction, if

applicable, w!'.h respect to the transactions contemplated hereby, and TMPA agrees to

hold TU Electric harmless from and against any liability, loss, cost or expense, including

reasonable attorneys' fees, which TU Electric may sustain by reason of such

noncompliance. TU Electric agrees to give TMPA prompt notice of the assertion of any

claim resulting from such noncompliance.

12.2 Further Assurance. TMP A agrees that, after any Closing, it will from time
_

to time, upon the reasonable request of TU Electric, execute, acknowledge and deliver in

proper form any instrument of conveyance or further assurance necessary for perfecting

in TU Electric or its successors and assigns, as the case may be, the title to the portion of

the Purchased Assets contemplated herein to have been theretofore conveyed by TMP A to

TU Electric or for carrying out the purpose and intent of this Agreement.
*

12.3 No Third Party Beneficiaries. The parties hereto acknowledge and agree that

this Agreement is entered into for the sole benefit of the TU Electric, TMP A and the

Cities, their respective successors and assigns (to the extent permitted) und, to the extent

specifically and expressly set forth elsewhere in this Agreement, their respective insurers,

agents, servants, employees, officers, directors, affiliates, representatives and custe ,

C -
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and that nothing in this Agreement shall be construed as giving any right, benefit, remedy

or claim to any person, firm, corporation or other entity, other than the TU Electric and

TMPA, their respective successors and assigns (to the extent permitted) and, to the extent

specifically and expressly set forth elsewhere in this Agreement, their respective insurers,

agents, servants, employees, officers, directors, affiliates, representatives and customers.

Without in any way limiting the foregoing provisions, it is expressly understood that

nothing in this Agreement shall affect any of the rights, obligations and remedies among |

TU Electric and BEPC and Tex-La under the Joint Ownership Agreement or otherwise.

12.4 Default. In the event of default in performance hereunder by either TMPA or
i

TU Electric at the time of any Closing hereunder, unless with respect to the Initial
|Closing this Agreement has been terminated in accordance with the provisions of Article
|

XI hereof, the non-defaulting party shall be entitled to all remedies legally available to it I

including the remedy of specific performance, the parties hereto agreeirrg that no

adequate remedy at law exists.

12.5 Property and Transfer Taxes.

(a) Property Taxes. All real and personal property taxes, and other

similar taxes, charges, and fees imposed on or with respect to or

measured by the Purchased Assets shall be procated between TMP A

and TU Electric as of each Closing Date, to the effect that TMP A

shall be solely responsible for and shall pay with respect to its

ownership share of Comanche Peak any such taxes (including all such

taxes assessable or assessed against TMPA) relating to periods after

TMPA's acquisition of the Purchased Assets and prior to the particular

Closing Date and TU Electric shall be solely responsible for and shall

pay with respeat to its ownership share of Comanche Peak any such

taxes relating to periods on and after the particular Closing Date

(including all such taxes assessable or a.*sessed against it and with

respect to its ownership of the Purchased Assets acquired pursuant to
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this Agreement), provided, however, TU Electric agrees to assume the

defense (with right to contest) of any such taxes asserted against

TMPA with respect to the period after the Initial Closing Da'.e and

shall reimburse TMP A for any taxes and penalties .vith respect thereto

that may become due from TMD'..

(b) Transfer Taxes. The payment of any and all real estwte transfer,

stamp, documentary, deed and recording taxes and fees, and all sales

and excise taxes imposed in connection with the subject sales shall be

the responsibility and liabliity of TU Electric.

12.6 Expenses. TMPA and TU Electric shall each pay all expenses incurred by

them respectively in connection with this Agreement, including the fees of their

respective counsel and accountants, if any, except as may be otherwise provided.

12.7 Goverritng Mw_. This Agreement shall be construed, and the provisions hereof

shall be enforced, in accordance with the laws of the State of Texas.

12.8 Announcem ents. All press releases or other announcements by TU Electric or

TMP A prior to or in connection with the execution of this Agreement shall be approved by

TMPA and TU Electric prior to the issuance thereof, which approval shall not be

unreasonably withheld.

12.9 Entire Agreement, Amendments. This Agrsement, and the other documents

delivered pursuant hereto, constitute the entire agreement between TMPA and

TU Electric relating to the subject matter hereof and supersede all other prior

agreements, representations and understandings between the parties. No supplement,

modification oc amendment of this Agreement shall be binding, unless executed in writing

by both TMPA and TU Electric.

12.10 Assigns, etc. This Agreement shall be binding upon and inure to the benefit

of TMPA and TU Electric and their respective successors and assigns but shali not confer

any rights upon any third persons except i the extent expressly provided herein. ThisI

.

9
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Agreement may not be assigned by TMPA without the written consent of TU Electric or

by TU Electric without the written consent of TMPA.

12.11 Notices. All notices, requests, demands and other communications under this

Agreement shall be in writing and shall be deemed to have been duly given (a) if served

personally on the party to whom notice is to be given at the addresses and to the' attention

of the persons named as follows, or (b) if sent by telex or nationally recognized overnight

delivery service or by first class mail, postage prepaid, certified and return receipt

requested, and properly addressed as follows:

(a) To TMPA at:

Texas Municipal Power Agency
P. O. Box 7000
Bryan, Texas 77805

Attention: Ed Wagoner

For Federal Express:

Texas Municipal Power Agency
3 Miles North of Carlos on FM 244
Anderson, Texas 77830

; Attention: Ed Wagoner

(with copy to)

Fulbright & Jaworski
1301 McKinney
Houston, Texas 77010

Attention: Blake Tartt

(b) To TU Electric at>

Texas Utilities Electric Company
2001 Bryan Street,

Suite 1900
Dallas, Texas - 75201

Attention: Erle Nye

(with copy to)

,

|.
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Worsham, Forsythe, Sampels & Wooldridge
2001 Bryan Street
Suite 3200
Dallas, Texas 75201

Attention: Robert A. Wocidridge

12.12 Headings. The division of this Agreement into Articles and Sections and the

insertion of headings are for convenience of reference only and shall not affect the

construction or interpretation of this Agreement.

12.13 Execution and Counterparts. This Agreement may be executed in any number

of counterparts, each and all of which shall be deemed for all purposes to be one

agreem ent.

12.14 Interest on Past Due Payments. in the event that TMPA or TU Electric falls

to timely make any payments to the other which become due under this Agreement, the

incremental amount due on the past due payment for the period between and including the

due date and the date actually paid shall be calculated at the rate of twelve and one-half

percent (12-1/2%) per annum.

12.15 Use of Representations or Recitals. Any representations or recitals made by

TMPA and TU Electric in this Agreement are for the purposes of this Agreement only. In

the event that this Agreement is terminated or does not timely close at the Initial Closing

Date, neither TMP A nor TU Electric shall use, as evidence or otherwise, any such

representations or reeltals against the other in any way in the New Lawsuit oi any other

lawsuit concerning any Subject Claims which have been made in the Pending Litigation.

12.16 Separate Litigation. Any Subject Claims arising out of or under this

Agreement shall be prosecuted in a lawsuit separate from the lawsuit in which any Subject

Claims which have been made in the Pending Litigation are Mosecuted.

12.17 Construction of Comanche Peak. If TU Electric continues to believe that the -

completion of Comanche Peak is economically and otherwise feasible, TU Electric

covenants that it will use its best efforts to complete, or cause to be completed, the

construction of Comanche Peak and placing the same in operation.

4
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12.18 Severability. The parties hereto agree that the various obligations and

undertakings specified in this Agreement and in the other agreements or instruments

referred to herein art, each mutually dependent upon one another and, in the event that

any fundamental or essential provisior, of this Agreement or any of such other agreements

or instruments is finally determined to be invalid, illegal or unenforceable by a court or

administrative body having jurisdiction, TU Electric and TMPA here, y agree to conduct

good faith negotiations for the purpose of reaching a mutually acceptable written

agreement to replace the deleted provision with a provision which will most nearly

accomplish the purpose and intent of the edeted provision. Falling to reach such a

mutually acceptable agreement, the parties shall rescind the transactions provided for

herein and therein.

IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the

date set forth at the outset hereof.

TEX AS MUNICIP AL POWER AGENCY
(Seal)

ATTEST: By. e

its:Asku &a dWaw
a

ff -

By: / Ut - #

nu:S e u c h iy s p a d M d us

TEXAS UTILITIES ELECTRIC COMPANY
(Corporate Seal)

ATTEST: By: _
i _. _

lts: 6ttA'v wao J F b G 7 F A 11 0

' bBy: N r' e

su, ranoe~
f

.
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EXHIBIT E

RELEASE AND COVENANT NOT TO SUE

STATE OF TEXAS S

S
COUNTY OF S

For and'in consideration of the agreements, under-

takings, promises, and covenants of TU Electric, TUC, and their-

subsidiaries, and affiliates set forth in the Agreement,

including without limitation the contemporaneous deliveryfto
the City by TU Electric of (1) a Release-. releasing certain

,

claims which TU. Electric, TUC, and their subsidiaries and.

affiliates, have'or may have against TMPA and the City, and (2)

an Assumption and Indemnity Agreement under which TU Electric

agrees to indemnify the City against certain claims, the

adequacy and-sufficiency of such consideracion being hereby

acknowledged and confessed, the City, for itself and on behalf
i-

of any person or entity, private or governmental,. claiming by,

through, or under the City, including without limitation its.or,

o their resp'eutive insurers,-agents, servants, employees,
|

officers, directors, consultants, attorneys,.andi

l'
L representatives, does hereby-agree to the following:

I. Definitions. . As used herein, the following terms have

the following meanings:

A. " Agreement" means that certain Agreement dated

Tebruary 12, 1988, .by and.between TMPA and TU Electric.

,. - . . ,. . . - . . . - - . . . - . - . - - . . . , , . . - . - .. - . . . . - - . . ...
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B. "BEPC" means Brazos Electric Power. Cooperative,

Inc.

C. " City" means the City of
,

___

Texas.
4

D. " Comanche Peak" means the nuclear-fueled electric
generating facility under construction on certain lands

situated in Hood and Somervell Counties, Texas, and consisting

of two units having a nominal capacity of 1,150 megawatts each,
,

and related properties, and is the aggregate and combination of -

the Station, Fuel, and Transrission Facilities, and all other

rights and interests associated with or relating thereto.

E. " Fuel" means the Comanche Peak nuclear fuel,

irrespective of chemical and/or physical ~ form, and the rights
.
"

and interests related thereto.

F. "JOA" means that certain instrument' entitled on
p the cover page thereof " JOINT OWNERSHIP AGREEMENT BETWEEN

DALLAS POWER & LIGHT COMPANY, TEXAS ELECTRIC SERVICE COMPANY,

| TEXAS POWER & LIGHT COMPANY, TEXAS UTILITIES GENERATING

COMPANY, TEXAS MUNICIPAL POWER AGENCY AND BRAZOS ELECTRIC. POWER.

COOPERATIVE, INC. FOR COMANCHE PEAK STEAM ELECTRIC STATION,"

executed on January 2, 1979, together'with;and as modified'by

.that_certain instrument entitled-on the cover page thereof
" Modification of Joint Ownership Agreement Between Dallas Power,

& Light Company, Texas Electric. Service Company, Texas Power &,

--Light Company, Texas Utilities Generating Company, Texas
,

* ~~
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Municipal Power Agency and Brazos Electric Power Cooperative,

Inc: For Comanche Peak Steam Electric Station," executed on
q

June 1, 1979, together with and as amended by-(i) the Amendment

of Joint ownership Agreement, executed on December 9, 1980,

between Dallas Power & Light Company, Texas Electric Service

Company, Texas Power & Light Company, Texas Utilities

iGenerating Company, TMPA, BEPC, and Tex-La, together with and

as amended by (ii) the Second Amendment of Joint Ownership

Agreement, executed on February 12, 1982, between Dallas Power
!

& Light Company, Texas Electric Service Company, Texas Power &-

Light Company, Texas Utilities Generating Company, TMPA, BEPC,

and Tex-La.,

G. " Owners" means collectively TMPA, TU Electric,

Ter-La, and BEPC, as owners of Comanche Peak in accordance with

the terms of the JOA, or singularly any of such parties.

H. " Project Manager" means TU E,1 ?ctric designated
'

and acting as such in accordance with the terms of the JOA.

I. " Site" means approximately 7,669 acres owned-(in

fee or other estate or interest) by the Owners, as tenants in

common, and located in Hood and Somervell Counties, Texas.
,

J. - * Station" means the Site, all improvements

thereon (including Squaw Creek Lake and Park) and all fixtures

and attachments thereto, as well as (i) all personal property

thereon and associated therewith or related thereto and owned

by the Owners, and-(11) all rights (tangible or intangible),

|
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|
:

| and all easements and other interests of any nature associated

therewith or related thereto and owned by the Ownerr,

excluding, however, the Fuel, and the Transmission Facilities.

K. " Subject Claims" means any and all claims,

actions, controversies, causes of action, disputes, demands,

and complaints of whatsoever kind or nature and whether known

or unknown.

L. " Tex-La" means Tex-La Electric Cooperative of

Texa" Inc.

M. "TMPA" .neans Texas Municipal power Agency.

N. " Transmission Facilities" means the Comanche Peak

rarker Switching Station 345 kV electrical transmission line--

approximately 41 miles in length, and associated rights-of-way,
equipment, fixtures and personal property.

"TUC" means Texas Utilities Company, which is a.

'

Texas cot.foration and the parent of TU Electric.

P. "TU Electric" means Texas Utilities Electric
Company, which is a Taxas corporation.

,

II. Release. The City, except as provided in paragraph V

herein, for itself and on behalf of any person or entity,

private or governmental, claiming by, through, or under the

City, including without limitation its or their respective

insurers, agents, servants, employees, officers, directors,

consultan*s, attorneys, and rep:esentatives does hereby waive.

~4~
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release, discharge, renounce, and relinquish any and all

Subject Claims relating to Comanche Peak which it has or they

have or may have, whether known or unknown, contingent or

absolute, including without limitation those based on common

law, whether contract (expressed or implied, including express
or implied warranty) or tort (including, without limitation,

intentional tort, negligence or gross ne]ligence, sole, joint,
or concurrent) or strict liability or fraud, and those based

upon any Federal, state, or local statute, law, order, or

regulation, including without limitation the Atomic Energy Act
of 1954, as amended, the regulations of the United States

Nuclear Regulatory Commission, the Securities Act of 1933, as

amended or the Securities A:;t of 1934, as amended, and any rule

or regulation thereunder, the-Texas Securities Act (Title 19,

Articles 581-1, et seq., V.A.T.S.) and the Texas Deceptive

Trade Practices and Consumer Protection Act, against TU

Electric or TUC, or both, in any capacity, whether

individually, ss the Project Manager of Comanche Peak, or,

otherwise, and their respective-insurers, agents, servants,

employees, officers, directors, shareholders, consultants,

attorneys, and representatives, past and present, and any and

all of their respective successors, subsidiaries, and

affiliates and their respective agents, servants, employees,

officers, directors, shareholders, consultants, attorneys, and

representatives, past and present.

-5-
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III. Covenant. The City hereby covenants and warrants that

it has not assigned any subject Claims that are hereby released.

IV. Covenant Not to Sue and Agreement Not to Challenge.

The City, except as provided in paragraph V herein, for itself

and on behalf of any person or entity, private or governmental,

claiming by, through, or under the City, including without

limitation its or their respective insurers, agents, servants,

employees, officers, directors, consultant, attorneys, and

representatives, does hereby cavenant:

(a) That it and they, individually, collectively, or

in any combination, will forebear from asserting against,

and never sue for or look for satisfaction with respect to,

TU Electric or TUC, or both, in any capacity, whethet

individually, as Project Manager or otherwise, and their

respective insurers, agents, servants, employees, officers,

directors, shareholders, consultants, attorneys, and

representatives, past and present, and any and all of their

respective successors, subsidiaries, and affiliates and

their T+spective a ents, servants, employees, officers,v

directors, shareholders, consultants, attorneys, and

representatives, past and present, with respect to any

Subject Claim (including without limitation any Subject

Claim against any contractor, subcontractor, supplier,

consultant, vendor, or other person, firm, or entity in

privity in any manner with any of them which may therefer

-6-
. a. .
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or as a result thereof have a right over or Subject Claim

in rubrogation) in any manner involving, concerning,
arising ou ' 1, or relating to, the design, construction, !

.

management, and licensing of, or any other matter relating
to, Comanche peak and the management, procurement,

conversion, enrichment, fabrication, shipping,
transportation, and storage of the Fuel.

(b) That neither it nor they, individually,

collectively, or in any combinati7n, will directly or
indirectly challenge, sontest, or assert any complaint in

any court or before any administrative agency or body or in

any other forum whatsoever with respect to, or in any

manner involving, concerning, arising out of, or relating
to, Comanche Peak and the incident and attributes thereof

including, without limitation: (1) the design,

construction, management, and licensing of Comaht"e peak,

or any other aspect thereof, (2) the costs and schedule of

construction and completion of Comat.che Peak, (3) the

reasonableness, prudency, or efficiency of the planning,

design, construction, management, and licensing of Comanche

Peak, (4) the costs of construction and the schedule of

construction and completion of Comanche Peak, (5) the

reasonableness, prudency, or efficiency of the management,
'

procurement, conversion, enrichment, fabrication, shipping,

,

'

-7-..
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transportation, and storage of the Fuel, (6) the costs

incurred in connection with the management, procurement,

conversion, enrichment, fabrication, shipping,

transportation, and storage of the Fuel, (7) the breach of

the JOA and any express or implied warranties arising out

of the JOA, (8) any representation, misrepresentation,

disclosure, or non-disclosure in connection with the
_

negotiations, or preceding the execution of the JOA, (9) in

connection with the performance or nonperformance by TU

Electric of it duties, responsibilities, or obligations

under the JOA as Project Manager or otherwise, (10) the
'

failure of TU Electric to pursue any remedies, either it

law or otherwise, that may be, or may have been, available

against any and all contractors, subcontractors, suppliers,

consultants, vendors, or others with respect to Comanche

Peak (including separately the Station, Fuel, or

Transmission Facilities), and (11) on account of anything
~

that has occurred or may have occurred, in whole or in

part, with respect to Comanche Peak.(including separately

the Station, Fuel, or Transmission Facilities) and the

incidents and attributes thereof, and any of the foregoing

whether known or unknown.

V. Exceptions to Release, Covenant Not to Sue, and

Agreement Not to Cha11ence. The City specifically does

' -8-
. . .

|
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not release, and specifically does not covr.nant not to sue with

regard to, and specifically does not agrr,e to not assert,

challenge or contest with regard to:

(a) Any Subject Claims arising out of o. under the

Agreement or any of the other agreements or instruments

delivered by TU Electric pursuant to the Agreement.

(b) Any Subje-t Claims which could not have been

brought in the pending Litigation and which accrue on or

after the Date of Commercial Operation (as that term is

defined in the JOA) and which are based upon the acts or

omissions of TU Electric or the Project Manager other than

acts or omissions in connection with the planning, design

or construction (or the management thereof) of Comanche

Peak.

(c) Any defenses which the City has or may have to

Subject Claims asserted against the City by any persons or

parties whomsoever, provided that the City may not seek any

type of affirmative relief hereunder against TU Electric,

TUC, or both, their successors, subsidiaries and

affiliates, or its or their respective insurers, agents,

servants, employees, officers, directors, shareholders,

consultants, attorneys and representatives.

(d) Any counterclaims which the City has or may have

against any party other than TU Electric, TUC, or both,

their successors, subsidiaries and affiliates, or its or

' ~'~
ss,se
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,

their respective insurers, agents, se:vants, employees,

officers, directors, shareholders, consul *. ants, attorneys and

representatives, acting in such capacity, with respect to any

Suoject Claims being asserted against the City by anyone other

than TU Electric, TUC, or both, their successc/i, subsidiaries

and affiliates, or its or their respective insurers, agents,

servants, employees, officers, directors, shareholders,

consultants, attorneys and representatives.

EXECUTED this the day of 1988, as duly,

,

authorized by Ordinance No. finally passed and

approved on the day of 1988.,

THE CITY OF
(City Seal),

By:
Mayor

ATTEST:

City Secretary

APPROVED AS TO LEGALITY AND FORM:
,

City Attorney
.

dh$ $.g
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EXHIBIT I

RELEASE

STATE OF TEXAS S

S
COUNTY Or' GRIMES S

For and in consideration of the agreements,

undertakings, promises, and covenants of TU Electric, TUC, and

their subsidiaries and affiliates, set forth in the Agreement,
including without limitation the .ontemporaneous delivery to
TMPA by TU Electric of (1) a Release releasing certain claims

which TU Electric, TUC, and their subsidiarigs and affiliates,
have or may have against TMPA, and (2) an Assumption and

Indemnity Agreement under which TU Electric assumes certain

duties, responsibilities, liabilities, and obligations of TMPA
and agrees to indemnify TMPA against certain claims, the

adequacy and sufficiency of.such consideration being hereby

acknowledged an1 confessed, TMPA hereby agrees to.the following: *

I. Definitions. As used herein, the following terms have

the followiny meanings:

A. " Agreement" means that certain Agreement dated

February 12, 1988, by and between TMPA and TU Electric..

B. "BEPC" means Brazos Electric Power Cooperative,-
Inc,

j

f

i
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C. " Comanche Peak" means the nuclear-fueled electric

generating facility under construction on certain lands

situated in Hood and Somervell Counties, Texas, and consisting

of two units having a nominal capacity of 1,150 megawatts each,

and related properties, and is the aggregate and combination of

the Station, Fuel, and Transmission Facilities, and all other

rights and interests associated with or relating thereto.

D. " Fuel" means the Comanche Peak nuclear fuel,

irrespective of chemical and/or physical form, and the rights

and interests related thereto.

E. "JOA" means that certain instrument entitled on

the cover page thereof " JOINT OWNERSHIP AGREEMENT BETWEEN

DALLAS POWER & LIGHT COMPANY, TEXAS ELECTRIC SERVICE COMPANY,

TEXAS POWER & LIGHT COMPANY, TEXAS UTILITIES GENERATING

COMPANY, TEXAS MUNICIPAL POWER AGENCY AND BRAZOS ELECTRIC POWER

COOPERATIVE, INC. FOR COMANCHE PEAK STEAM ELECTRIC STATION,"

executed on January 2, 1979, together with and as modified by

that certain instrument entitled on the cover page thereof

" Modification of Joint Ownership Agreement Between Dallas Power

& Light Company, Texas Electric Service Company, Texas Power &

Light Company, Texas Utilities Generating Company, Texas

Municipal Power Agency and Brazos Electric Power Cooperative,

Inc: For Comanche Peak Steam Electric Station," executed on

June 1, 1979, together with and as amended by (i) the Amendment

of Joint Ownership Agreement, executed on December 9, 1980,

-2-.

,
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between Dallas Power & Light Company, Texas Electric Service'

Company, Texas Power & Light Company, Texas Utilities

Generating Company, TMPA, BEPC, and Tex-La, together with and

as amended by (ii) the Second Amendment of Joint Ownership
'

Agreement, executed on February 12, 1982, between Dallas Power

& Light Company, Texas Electric Service Company, Texas Power &

Light Company, Texas Utilities Generating Company, TMPA, BEPC, -

and Tex-La.

F. " Owners" means collectively TMPA, TU Electric,

Tex-La, and BEPC, as owners of Comanche Peak in accordance with

the terms of the JOA, or singularly any of such parties.

G. " Project Manager" means TU Electric designated

and acting as such in accordance with the terms of the JOA.

H. " Site" means approximately 7,669 acres owned (in

fee or other estate or interest) by the Owners, as tenants in

common, and located in Hood and Somervell Counties, Texas.

I. " Station" means the Site, all improvements

thereon (including Squaw Creek Lake and Park) and all fixtures

and attachments thereto, as well as (i) all personal = property

thereon and associated therewith or related thereto and owned

by the Owners, and (ii) all rights (tangible or intangible),

and all easements and other interests of any nature associated

therewith or related thereto and owned by the Owners,

excluding, however, the Fuel, and the Transmission Facilities.

J. " Subject Claims" means any and all claims,

actions, controvstedes, csures of action, disputes, demands,

-3-
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and complaints of whatsoever kind or nature and whether known

or unknown,

K. " Tex-La" means Tex-La Electric Cooperative of

Texas, Inc.

L. "TMPA" means Texas Municipal Power Agency.

M. " Transmission Facilities" means the Comanche Peak

-- Parker Switching Station 345 kV electrical transmission line

approximately 41 miles in length, and associated rights-of-way,
equipment, fixtures and personal property.

N. "TUC" means' Texas Utilities Company, which is a

Texas corporation and the parent of TU Electric.
i

O. "TU Electric" means Texas Utilities Electric
Company, which is a Texas corporation.

II. Release. TMPA, execpt as provided in paragraph III

herein, for itself and on behalf of-any person or entity,
private or governmental, claiming by, through or under D4PA,

including without limitation its or their respective insurers,
,

agents, servants, employees, officers, directors, consultants,

attorneys, and representatives does hereby waive, release,

discharge, renounce, and relinquish any and all Subject Claims

relating to Comanche Peak which it has or-they have, or may

have, whether known or unknown, contingent or absolute,

including, without limitation, those based on common law,

whether contract (expressed or implied, including express or

~4~
a ...
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implied warranty) or tort (including, without limitation,

intentional tort, negligence or gross negligence, sole, joint,
or concurrent) or strict liability or fraud, and those based |

upon any Federal, state, or local statute, law, order or I

regulation, including, without limitation, the Atomic Energy
;

Act of 1954, as amended, the regulations of the United States.
,

Nuclear Regulatory Commission, the Securities Act of 1933, as

amended or the Securities Act of 1934, as amended, and any rule

or regulation thereunder, the Texas Securities Act (Title 19,

Articles 581-1, et seq., V.A.T.S.) and the Texas Deceptive

Trade P actices and Consumer Protection Act, against TU

Electric or TUC, or both, in any capacity, whether

individually, as the Project Manager, or otherwise, and their

respective insurers, agents, servants, employees, officers, .

cirectors, shareholders, consultants, attorneys and

representatives, past and present, and any and all of their

respective successors, subsidiaries, and affiliates, and their

respective agents, servants, employees, officers, directors,

shareholders, consultants, attorneys, and representatives, past<

and present.

III. Exceptions to Release. TMPA specifically does not

i release the following:

(a) Any Subject Claims arising out of or under

the Agreement or any of the agreements or instruments

-5-
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to be delivered by TU Electric pursuant to the

Agreement.

(b) Any Subject Claims which could not have been

brought in the Pending Litigation and which accrue on

er after the Date of Commercial Operation (as that

term is defined in the JOA) and which are based upon

the acts or omissions of TU Electric or the Project -

Manager other than acts or omissions in connection

with the planning, design or construction (or the

management thereof) of Comanche Peak.

IV. Covenant. TMPA hereby covenants and warrants

that it has not assigned any Subject Claims that are

hereby released.

V. Control. To the extent any provision of this
,

Release conflicts with any provision in Section 9.1 of the
_

Agreement, this Release shall control as to the agreement

of the parties.

o
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EXECUTED this the day of 1988, as,

duly authorized by an appropriate resolution of its Board

of Directors.

TEXAS MUNICIPAL POWER AGENCY

(Seal) By:
Its:

-_

ATTEST:

By:
Its:

_

P
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EXHIBIT J

COVENANT NOT TO SUE

STATE OF TEXAS S

S
COUNTY OF GRIMES S

For and in consideration of the agreements,

undertakings, promises, and covenants of TU Electric, TUC, and

their subsidiaries and affiliates set forth in the Agreement,

including without limitation the contemporaneous delivery to
TMPA by TU Electric of (1) a Release releasing certain claims

which TU Electric, TUC, and their subsidia _es and affiliates y

have or may have against TMPA, and (2) an Assumption and

Indemnity Agreement under which TU Electric assumes certain

duties, responsibilities, liabilities, and obligations of TMPA

and agrees to indemnify TMPA against certain claims, the

adequacy and sufficiency of such consideration being hereby

acknowledged and confessed, TMPA herkby agrees to the
_

following:

I. Definitions. As used herein,-the following terms have-

the following meanings:

A. " Agreement" means that certain Agreement dated

February 12, 1988, by and between TMPA and TU Electric.

B. "BEPC* means-Brazos Electric Power Cooperative,

Inc.

.
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C. " Cities" means the Cities of Bryan, Denton,

Garland, and Greenville, Texas.
,

D. " Comanche Peak" means the nuclear-fueled electric

gt..erating facility under construction on certain lands

situated in Hood and Somervell Counties, Texas, and consisting

; of two units having a nominal capacity of 1,150 megawatts each,

and related properties, and is the aggregate and combination of

'
the Station, Fuel, and Transmission Facilities, and all other

i

rights and interests associated with or relating thereto.
'

E. " Fuel" means the Comanche Peak nuclear fuel,

irrespective of chemical and/or physical form, and the rights
and interests related thereto.

F. "JOA" means that certain instrument entitled on
the cover page thereof " JOINT OWNERSHIP AGREEMENT BETWEEN

DALLAS POWER & LIGHT COMPANY, TEXAS ELECTRIC SERVICE COMPANY,

TEXAS POWER & LIGHT COMPANY, TEXAS UTILITIES GENERATING

COMPANY, TEXAS MUNICIPAL POWER AGENCY AND BRAZOS ELECTRIC POWER

COOPERATIVE, INC. FOR COMANCHE PEAK STEAM ELECTRIC STATION,"

executed on January 2, 1979, together with and as modifiad by

that certain instrument entitled on the cover page thereof

" Modification of Joint Ownership Agreement Between Dallas Power
i

& Light Company, Texas Electric Service Company, Texas Power &

Light Company, Texas Utilities Generating Company, Texas

Municipal Power Agency and Brazos Electric 1 at Cooperative,

1

l
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Inc: For Comanche Peak Steam Electric Station," executed on

June 1, 1979, together with and as amended by (i) the Amendment

of Joint Ownership Agreement, executed on December 9, 1980,

between Dallas Power & Light Company, Texas Electric Service

Company, Texas Power & Light Company, Texas Utilities

Generating Company, TMPA, BEPC, and Tex-La, together with and

as amended by (ii) the Second Amendment of Joint Ownership

Agreement, executed on February 12, 1982, between Dallas Power

& Light Company, Texas Electric Service Company, Texas Power &

Light Compz:ny, Texas Utilities Generating Company, TMPA, BEPC,
'

and Tex-La.

G. " Owners" means collectively TMPA, TU Electric,

Tex-La, and BEPC, as owners of Comanche Peak in accordance with

the terms of the JOA, or singularly any of such parties.

H. " Project Manager" means TU Electric designated

and acting as such in accordance with the terms of the JOA.

I. " Site" means approximately 7,669 acres owned (in

fee or other estate or interest) by the Owners, as tenants in

common, and located in Hood and Somervell Counties, Texas.

J. " Station" means the Site, all improvements

thereon (including Squaw Creek Lake and Park) and all fixtures

and attachments thereto, as well as (i) all personal property

thereon and associated therewith or t' lated thereto and owned

by the Owners, and (ii) all rights (tangible or intangible),

-3-
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and all easements and other interests of any nacure associated

therewith or related thereto and owned by the Owners,

excluding, however, the fuel, and the Transmission Facilities.

K. " Subject Claims" means any and all claims,

actions, controversies, causes of action, disputes, demands,

and complaints of whatsoever kind or nature and whether known

or unknown.

L. " Tex-La" means Tex-La Electric Cooperative of

Texas, Inc.

M. "TMPA" means Texas Municipal Power Agency.

N. " Transmission Facilities" means the Comanche peak

-- Parker Switching Station 345 kV electrical transmission line

approximately 41 miles in length, and associated rights-of-way,
equipment, fixtures and personal property.

O. "TUC" means Texas Utilities Company, which is a

Texas corporation and the parent of TU Electric.

P. "TU Electric" means Texas Utilities Electric
Company, which is a Texas corporation.

II. Covenant Not to Sue and Agreement Not to Challange.

TMPA, except as provided in paragraph III herein, for itself

and on behalf of any person or entity, private or governmental,

claiming by, through, or under TMPA, including without

limitation its or their respective insurers, agents, servants.

'

_4
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employees, officers, directors, consultants, attorneys, and
representatives, does hereby covenant and agree:

(a) That it and they, individually, collectively, or
in any combination, will forebear from asserting against,

and never sue for or look *or satisfaction with respect to,
TU Electric, TUC, and their respective insurers, agents,

servants, employees, officers, directors, shareholders,

consultants, attorneys, and representatives, past and

present, and any and all of their respective successors,

subsidiaries, and affiliates and their respective agents,
servants, employees, officers, directors, shareholders,
consultants, attorneys, and representatives, past and

present, with respect to any Subject Claims (including
without limitation any Subject Claim against any

,

contractor, subcontractor, supplier, consultant, vendor or

other person, firm or entity in privity in any manner with
any of them which may therefor or as a result thereof have

a right over or Subject Claim in subrogation) in any manner

involving, concerning, arising out of, or relating to, the
design, construction, management, and licensing of, or any
other matter relating to, Comanche Peak, and the

management, p rocu renisn t , conversion, enrichment,

fabrication, shipping, transportation, and storage of the
Fuel.

'.
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(b) That neither it nor they, individually,

collectively, or in any combination, will di5ectly or

indirectly, challenge, contest, or assert any complaint in j

any court or before any administrative agency or body or in

any other forum whatsoever with respect to, or in any

manner involving, concerning, arising out of, or relating
to, Comanche Peak and the incidents and attributes thereof

including, without limitation: (1) the design,

construction, management, and licensing of Comanche Peak or

any other aspect thereof, (2) the costs and schedule of

construction and completion of Comanche Peak, (3) the

reasonableness, prudency, or efficiency of the planning,

design, construction, management, and licensing of Comanche

Peak, (4) the costs of construction and the schedule of

construction and completion of Comanche Peak, (5) the

reasonableness, prudency, or efficiency of the management,

procurement, conversion, enrichment, fabrication, shipping,

transportation, and storage of the Fuel, (6) the costs

incurred in connection with the management, procurement,

conversion, enrichment, fabrication, shipping,

transportation, and storage of the Fuel, (7) the breach of

the JOA and any express or implied warranties arising out

of the JOA, (8) any representation, misrepresentation,

disclosure, or non-disclosure in connectice with the

-
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negotiations, or preceding the execution by TMPA of the

JOA, (9) in connection with the performance or

nonperformance by TU Electric of it duties,

responsibilities or obligations undst the JOA as Project

Manager or otherwise, (10) the failure of TU Electric to

pursue any remedies, either at law or otherwise, that may

be, or may have been, available against any and all

contractors, subcontractors, suppliers, consultants,

vendors, or others with respect to Comanche Peak (including

separately the Station, Fuel or Transmission Facilities),

and (11) on account of anything that has occurred or may

have occurred, in whole or in part with respect to Comanche

Peak (including separately the Station, Fuel or
,

Transmission Facilities) and the incidents and attributes
thereof, and any of the foregoing whether known or

unknown.
.

III. Exceptions to Covenant Not to Sue and Agreement Not to

Challenge. TMPA specifically does not covenant not to sua, and
-

specifically does not agree to not assert, challenge or

contest, with regard to:

(a) Any Subject Claims arising out of or under the

Agreement or any of the other agreements or instruments

|
deliverad by TU Electric pursuant to the Agreement.

(b) Any Subject Claims which could not "ive been

L brought in the Pending Litigation and which accrue on or

,,

/.
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after the Date of Commercial Operation (as that term is

defined in the JOA) and which are based upon the acts or

omissions of TU Electric or the Project Manager other tnan

acts or omissions in connection with the planning, design
or construction (or the management thereof) of Comanche

Peak.

(c) Any defenses which TMPA has or may have to
_

Subject Claims asserted against TMPA by any persons or

parties whomsoever, provided that TMPA may not seek any

type of affirmative relief hereunder against TU Electric,

TUC, or both, their successors, subsidiaries and

affiliates, or its or their respective insurers, agents,

servants, employees, officers, directors, shareholders,

consultants, attorneys and representatives.

(d) Any counterclaims which TMPA has or may have

against any party other than TU Electric, TUC, or both,

their successors, subsidiaries and affiliates, or its or -

their respective insurers, agents, servants, employees,

officers, directors, shareholders, consultants, sttorneys

and representatives, acting in such capacity, with respect

to any Subject Claims being asserted against TMPA by anyone

other than TU Electric, TUC, or both, their successors,

subsidiaries and affiliates, or its or their respective

insurers, agents, servants, employees, officers, directors,

shareholders, consultants, attorneys and representatives.

*

8
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IV. Control. To the extent any provision of this Covenant

Not to Sua conflicts with any provision in Section 9.2 of the

Agreement, this Covenant not to Sue shall control as to the |

agreement of the parties.

EXECUTED this the day of 1988, as,

duly authorized by an appropriate resolution of its Board of

Directors.

TEXAS MUNICIPAL POWER AGENCY

(Seal) By:
.

Its:
ATTEST:

-

By:
0

Its:

|
|

|

t
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EXHIBIT K

RELEASE

STATE OF TEXAS $
$

COUNTY OF DALLAS 5

For and in consideration of the agreements, undertakings,
promises, and covenents of TMPA, including without limitation

_

the contemporaneous delivery to TU Electric by TMPA of (1) a

Release releasing certain claims which TMPA and any other

person or entity, private or governmental, claiming by,

through, or under TMPA, have or may have against TU Electric,

TUC, or their subsddiaries and affiliates, (2) a Covenant Not

to Sue under which TMPA, for itself and on behalf of any person

or entity, private or governmental, claiming by, through, or

under TMPA, covenants not to sue upon certain claims which it

has or may have against TU Electric, TUC, or their subsidiaries

and affiliates, (3) an Indemnity Agreement under which TMPA
_

indemnifies TU Electric against certain claims, and (4) a

Release and Covenant Not To Sue under which each of the Cities, '

for itself and on behalf of any person or entity, private or

governmental, claiming by, through, or under each of the

cities, respectively, releases and covenants not to sue on

certain claims which each of the Cities has or may have against

TU Electric, TUC, and their subsidiaries and affiliateJ, the

adequacy and sufficiency of such consideration being hereby

.

.
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acknowledged and confessed, TU Electric hereby agrees to the

following:

1. Definitions. As used herein, the following terms have

the following meanings:

A. " Agreement" means that certain Agreement dated

February 12, 1988, by and between TMPA and TU Electric.
_

B. "BEPC" means Brazos Electric Power Cooperative,

Inc.

C. " Cities" means the Cities of Bryan, Denton,
Garland, and Greenville, Texas.

D. " Comanche Paak" means the nuclear-fueled electric
generating facility under construction on certain lands

situated in Hood and Somervell Counties, Texas, and consisting

of two units having a nominal capacity of 1,150 megawatts each,

and related properties, and is the aggregate and combination of

the Station, Fuel, and Transmission Facilities, and all other

rights and interests associated with or relating thereto.

E. " Fuel" means the Comanche Peak nuclear fuel,

irrespective of chemical and/or physical form, and the rights

and interests related thereto.

F. "JOA" means that certain instrument entitled on
7

the cover page thereof " JOINT OWNERSHIP AGREEMENT BETWEEN

DALLAS FOWER & LIGHT COMPANY, TEXAS ELECTRIC SERVICE COMPANY,

TEXAS POWER & LIGHT COMPANY, TEXAS UTILITIES GENERATING

COMPANY, TEXAS MUNICIPAL POWER AGENCY AND BRAZOS ELECTRIC POWER

' ' '
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COOPERATIVE, INC. FOR COMANCHE PEAK STEAM ELECTRIC STATION,"

executed on January 2, 1979, together with and as modified by

that certain instrument entitled on the cover page thereof

" Modification of Joint Ownership Agreement Between Dallas Power

& Light Company, Texas Electric Service Company, Texas Power &

Light Company, Texas Utilities Generating Company, Texas

Municipal Power Agency and Brazos Electric Power Cooperative,

Inc: For Comanche Peak Steam Electric Station," executed on

June 1, 1979, together with and as amended by (i) the Amendment

of Joint Ownership Agreement, executed on December 9, 1980,

between Dallas Power & Light Company, Texas Electric Service

Company, Texas Power & Light Company, Texas Utilities

Generating Company, TMPA, BEPC, and Tex-La, together with and

as amended by (ii) the Second Amendment of Joint Ownership

Agreement, executed on February 12, 1982, between Dallas Power

& Light Company, Texas Electric Service Company, Texas Power &

Light Company, Texas Utilities Generating Company, TMPA, BEPC,

and Tex-La.

G. " Owners" means collectively TMPA, TU Electric,

Tex-La, and BEPC, as owners of Comanche Peak in accordance with

the terms of the JOA, or singularly any of such parties.

! .H. " Project Manager" means TU Electric designated

and acting as such in accordance with the-terms of the JOA.
|

I.- Site * means approximately 7,669 acres owned (in"
-

fee or other estate or interest) by the Owners, as tenants in

common, and located in Hood and Somervell Counties, Texas.
|

-3-
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J. " Station" means the Site, all improvements

thereon (including Squaw Creek Lake and Park) and all fixtures

and attachments thereto, as well as (i) all personal property

thereon and associated therewith or related thereto and owned
by the Owners, and (ii) all rights (tangible or intangible),

'

and all easements and other interests of any nature associated

therewith or related thereto and cwnad by the Owners,

excluding, however, the Fuel, and the Transmission Facilities.

K. " Subject Claims" means any and all claims,

actions, controversies, causes of action, disputes, demands,

and complaints of whatsoever kind or nature and whether known

or unknown.

L. " Tex-La" means Tex-La Electric Cooperative of

Texas, Inc.
,

M. "TMPA" means Texas Municipal Power Agency.

N. " Transmission Facilities" means the Comanche Peak

Parker Switching Station 345 kV electrical transmission line--

approximately 41 miles in length, and associated rights-of-way,

equipment, fixtures and personal property.

O. "TUC" means Texas Utilities Company, which is a

Texas corporation and the parent of TU Electric.

P. "TU Electric" means Texas Utilities Electric

Company, which is a Texas corporation.
|

|
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II. Release. TU Electric, except as set out in paragraph
III herein, on behalf of itself, TUC, their subsidiaries and

affiliates, and on behalf of their respective insurers, agents,

servants, employees, cfficers, directors, consultants,

attorneys, and representatives, does hereby waive, release,

discharge, renounce, and relinquish any and all Subject Claims

relating to Comanche Peak which it has or they have, whether

known or unknown, contingent or absolute, including without

limitation those based on common law, whether contract (express

or implied, including express or implied warranty) or tort

(including, without limitation, intentional tort, negligence,

or gross negligence, sole, joint, or concurrent) or strict

liability or fraud, and those based on any Federal, State, or

local statute law, order, or regulation, including, without

limitation, the Atomic Energy Act of 1954, as amended, the

regulations of the United States Nuclear Regulatory Commission,

the Securities Act of 1933, as amended or the Securities Act of

1934, as amended, and any rule or regulation thereunder, the

Texas Securities Act (Title 19, Articles 581-1, et seq.,

V.A.T.S.) and the Texas Deceptive Trade Practices and Consumer

Protection Act, against TMPA and the Cities in any capacity,

whether individually or otherwise, and their raspective

insurere, agents, servants, employees, officers, directors,

consultants, attorneys, and representatives, past and present,

and any and all of their respective successors, subsidiaries,

and affiliates and their respective agents, servants,

|

'5"
uso,a

t



;

l

l

|

|
4

employees, officers, directors, shareholders, consr.ltants, |

attorneys, and representatives, past and present.

III. Exceptions to Release. TU Electric specifically does

not release with regard to:

(a) Any ''i< ject Claims arising out of or under the

Agreement or any staer agreement or instrument executed and

deli *rered pursuant to the Agreement.
,

(b) Any defenses which TU Electric has or may have to

Subject Claims asserted against TU Electric by any persons

or parties r;bomsoever, provided that TU Electric may not

seek any type of affirmative relief hereunder (other than

rate relief pursuant to the provisions of the Public

Utility Regulatory Act, Article 1446c, V.A.T.S.) against

TMPA, the Cities, intitvidually or otherwise, their

respective insurers, agents, employees, officers,

directors, consultants, attorneys and representatives.

(c) Any counterclaims alich TU Electric has or may

hans against any party other than TMPA, the Cities,

individually or otherwise, their respective insurers,

agents, employees, officers, directors, consultants,

attorneys and representatives, acting in such capacity,

(other than in connection with rate relief pursuant to the

provisions of Public Utility Regulatory Act, Article 1446c,

V.A.T.S.) with respect to any Subject Claims being asserted

-6-
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against TU Electric by anyone other-than_TMPA, the Cities,

indivi"lally or otherwise, their respective insurers, agents,

employees, officers, directors, consultants, attorneys and

representatives.
,

IV. Covenant. TU Electric hereby covenants and warrants

that it has not assigned any Subject Claims that are hereby
_

released.

V. Control. To the extent any provision of this Release

conflicts with any provisions in Section 9.3 of the Agreement,

this Release shall control as the agreement of the parties.

EXECUTED this the day of 1988, as,

duly authorized by an appropriate restlution of its Board of

Directors.

TEXAS UTILITIES ELECTRIC COMPANY _

(Corporate Seal)
By:
It:

ATTEST:

By:
'

It:-

-7-
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EXHIBIT L

ASSUMPTION AND INDEMNITY AGREEMENT

STATE OF TEXAS S

S
COUNTY OF DALLAS S

For and in consideration of the agreements,

undertakings, promises, and covenants of TMPA and the Cities

.5 in the Agreement, including without limitation the*e .

aneous delivery to TU Electric by TMPA of (1) a' <d=

eleasing certain claims which TMPA and any other

cr entity, private or governmental, claiming'by,.
.'

through, or under TMPA have or may have against TU Electric,

TUC and their subsidiaries and affiliates, (2) a Covenant Not

to Sue under which TMPA, for itself and on behalf of any person

or entity, private or governmental, claiming by, through, or

under TMPA covenants not to sue upon certain claims they have

or may have against TU Electric, TUC, and their subsidiaries

and affiliates, (3) an Indemnity Agreement under which TMPA,

indemnifies TU Electric against certain claims, and (4)-a

'

Release And Covenant Not To Sue under which each of the Cities,

respretively, for themselves and on behalf of any person or

entity, private or governmental, claiming by, through, or under

each of the Cities, respectively, release, and covenant not to-

i- sue on, certain claims each of the Cities.has or may have

against TU Electric, TUC, and ' heir subsidiaries and

affiliates, the adequacy and ficiency of such consideration

!

L
|
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being hereby acknowledged and confessed, TU Electric hereby

agrees to the following:

I. Definitions. As used herein, the following terms

have the Jllowing meanings:

A. " Agreement" means that certain Agreement dated

February 12, 1988, by and between TMPA and TU Electric.

B. "BEPC" means Brazos Electric Power Cooperative,

Inc.

C. " Cities" means the Cities of Bryan, Denton,

Garland, and Greenville, Texas.

D. " Comanche Peak" means the nuclea:-fueled electric
generating facility under construction on certain lands

situated in Hood and Somervell Counties, Texas, and consisting

of two units having a nominal capacity of 1,150 megawatts each,

and related properties, and is the aggregate and combination of

the Station, Fuel, and Transmission Facilities, and all other

rights and interests associated with or relating thereto.

E. " Fuel * means the Comanche Peak nuclear fuel,

irrespective of chemical and/or physical form, and the rights
,

and interests related thereto.

F. "JOA* means that certain instrument entitled on

the cover page thereof " JOINT OWNERSHIP AGREEMENT BETWEEN

DALLAS POWER & LIGHT COMPANY, TEXAS ELECTRIC SERVICE COMPANY,

TEXAS POWER & LIGHT COMPANY, TEXAS UTILITIES GENERATING

COMPANY, TEXAS MUNICIPAL POWER AGENCY AND BRAZOS ELECTRIC POWER

COOPERATIVE, INC. FOR COMANCHE PEAK STEAM ELECTRIC STATION,"

-2-.
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executed on January 2, 1979, together with and as modified by

that certain instrument entitled on the cover page thereof

" Modification of Joint Ownership Agreement Between Dallas Power

& Light Company, Texas Electric Service Company, Texas Power &

Light Company, Texas Utilities Generating Company, Texas

Municipal Power Agency and Brazos Electric Power Cooperative,

Inc: For Comanche Peak Steam Electric Station," executed on

June 1, 1979, together with and as amended by (i) the Amendment

of Joint Ownership Agreement, executed on December 9, 1980,

between Dallas Power & Light Company, Texas Electric Service

Company, Texas Power & Light Company, Texas Utilities
s

Generating Company, TMPA, BEPC, and Tex-La, together with and

as amended by (ii) the Second Amendment of Joint Ownership

Agreement, executed on February 12, 1982, between Dallas Power

& Light Company, Texas Electric Service Company, Texas Power &

Light Company, Texas Utilities Generating Company, TMPA, BEPC,

and Tex-La.

G. " Owners" means collectively TMPA, TU Electric,

Tex-La, and BEPC, as owners of Comanche Peak in accordance with

the terms of the JOA, or singularly any of such parties.

H. "Pending Litigation" means Cause No. 399,336 --

Tex-La Electric Cooperative of Texas Inc., and Texas Municipal

Power Agency v. Texas Utilities and Texas Utilities Electric

Company, -- in the District Court of Travis Cottnty, Texas, 98th

Judicial District, and Cause No. 88-6809-A -- Texas Utilities

.' -3-
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Electric Company v. Tex-La-Electric Cooperative of Texas, Inc.,

et al_._ -- in the District Court of Dallas County, Texas, 14th

Judicial District.

I. " Project Manager" means TU Electric designated
,

and acting as such in accordance with the terms of the JOA.

J. " Site" means approximately 7,669 acres owned (in
>

fee or other estate or interest) by the Owners, as tenants in

common, and located in Hood and Somervell Counties, Texas.

K. " Station" means the Site, all improvements '

thereon (including Squaw Creek Lake and Park) and all fixtures
,

and attachments thereto, as well as (L) all personal property

thereon and associated therewith or related thereto and owned

by the Owners, and (ii) all rights (tangible or intangible),

and all easements and other interests of any nature associated

therewith or related thereto and owned by the Owners,

excluding, however, the Fuel, and the Transmission Facilities. '

L. " Subject Claims" means any and all claims,

actions, controversies, causes of. action, disputes, demands,
.

and complaints of whatsoever kind or nature and whether known

or unknown.
.

M. " Tex-La" means Tex-La Electric Cooperative of

Texas, Inc.

N. "TMPA" means Texas Municipal Power Agency.

O. " Transmission Facilities" means the Comanche Peak-

-- Parker Switchirig Station 345 kV electrical' transmission line

approximately 41 miles in length, and associated rights-of-way,

equipment, fixtures and personal property.

-4-
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.

p. "TUC".means Texas Utilities Company, which is a-

Texas corporation and the parent of TU Electric.
,

,' Q. "TU Electric" means Texas Utilities Electric

Company, which is a Texas corporation.

II. Assumption of Liabilities. TU Elec .lc assumes all

the duties, responsibilities, liabilities, and obligations of

TMPA under the JOA.
,

III. Indemnification. TU Electric further agrees to
~

indemnify, hold harmless, and defend TMPA and the Cities from

and against any and all liability, loss, cost, damage, or

expense (including without' limitation reasonable attorneys'

fees, court costs, costs of appeal, supersedeas bonds,.and

costs of investigating, defending, attempting to settle,:and,

if TU Electric approves the settlement, settling any claim,
,

demand, or cause of action) arising out of the following:

(a) all Subject Claims (INCLUDING WITHOUT

LIMITATION SUBJECT CLAIMS PREDICATED UPON THE'

ALLEGED ACTUAL OR IMPUTED NEGLIGENCE, GROSS

NEGLIGENCE OR STRICT LIABILITY OF TMPA OR THE

CITIES) arising out of or connected with the

location, planning, design, construction,

-licensing,-condition, maintenance, operation, and-

decommissioning of Comanche Peak, including without

limitation all claims asserted or which night have

Je93e,
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'
,

been or might hereafter be assected in Cause No.

83-28888 pending in the District Court of Harris

County, Texas, 215th Judicial District, and styled

Charles A. Atchison, et al v. Brown & Root, Inc., ,

et al.

(b) all Subject Claims arising out of any

alleged willful or intentional act of the said

Project Manager, its agents, servants, employees or

independent contractors acting for or on behalf of

the Project Manager'.

IV. Exceptions to Indemnification. Without limitation, TU

Electric specifically does not agree to indemnify TMPA or the

Cities in connection with the following:

(a) Any Subject Claims which may be asserted by

TMPA's or the Cities' bondholders acting in such
!

capacity, or asserted by TMPA's or the Cities' other

lending institutions, or asserted by TMPA's or the

Cities customers acting in such capacity, whicn relate

to TDWA's decision to participate as an Owner of

| Comanche Peak, or which relate to TMPA's decision to

become a party to the JOA, or which relate to TMPA's

involvement in the Pending Litigation, or which relate

to-TMPA's execution of the Agreement.
o

(b) Any-Subject Claims which may be asserted by

Tez-La, BEPC, or others (except TU Electric. TUC, and

-6-
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their affiliates, subsidiaries, successors and

assigns, and except for their agents, servants,

employees, officers, directors, shareholders,

consultants, attorneys, and representatives, past and

present, acting in such capacities) which in any way

relate to TMPA's decision to become a party to the

JOA, or which arise by reason of TMPA's participation

in the Pending Litigation, or which arise by reason of

1MPA's execution of the Agreement and participation in

the transactions provided for in the Agreement.

'

.

V. Assumption of Defense. TU Electric will, in addition

to providing the foregoing indemnity, assume the defense of

TMPA and the Cities in any tribunal where any claim set out in

paragraph III, and not excepted in paragraph IV, is asserted.

Provided, however, that, in the event TMPA or any of the Cities

receive notice of the commencement of any action or proceeding -

or the assertion of any claim with respect to which TMPA or the

Cities may be entitled to indemnification hereunder or under

the Agreement, the party receiving such notice shall give TU
>

Electric written notice within ten (10) calendar days of such

notice (the failure to so notify will not relieve TU Electric

of its obligations hereunder except to the extent it has been

prejudiced by a failure to so notify) and shall give TU

Electric the opportunity to participate in the defense and in

any settlement negotiations with respect thereto, and will '

~~(* . 3.
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cooperate with TU Electric in all reasonable respects and make

available to TU Electric all-records, evidence and personnel

for consultation and testimony reasonably requested by TU
,

Electric in-connection therewith. The. settlement of any such

action, procaeding or claim without the prior written approval
of TU Electric shall relieve TU Electric of any obligations to

the indemnified party in respect of the subject matter of the
._

settlement of such action, proceeding, or claim.

VI. Control. To the extent any provision of this

Assumption and Indemnity Agreement conflicts with &ny provision

in Section 9.4 of the Agreement, this Assumption and Indemnity

Agreement shall control as to the agreement of the parties.

EXECUTED this the day of 1988,,

as duly authorized by an appropriate resolution of its Board of

Directors: '

TEXAS UTILITIES ELECTRIC COMPANY

(Corporate Seal)
By :
Its:

ATTEST:

By:
Its:

-8-
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EXHIBIT M

INDEMNITY AGREEMENT

STATE OF TEXAS S

S
COUNTY _OF GRIMES S

For and in consideration of the agreements,

undertakings, promises, and covenants of TU Electric, i ts

parent,. subsidiaries, and aff.iliates, set forth in the
!
' Agreement, including without limitation the-(l)~ contemporaneous

| delivery to TMPA by TU Electric of a Releass1 releasing certain-

claims which TU Electric, TUC, and their subsidiaries and

affiliates have or may have against TMPA, (2) the

contemporaneous delivery to TMPA by TU Electric of an

Assumption and Indemnity Agreement under which TU Electric

assumes certain duties, responsibilities, liabilities, and

obligations of TMPA and agrees'to indemnify TMPA against

certain claims, (3) and.the payment by TU Electric to TMPA of

. the Signing Payment andLthe Initial Payment (as those terms are
!

l

defined in the Agreement), the adequacy and sufficiency of such
-

consideration-being hereby acknowledged and confessed, TMPA

hereby agrees to the following:

I. Csfinitions. As used herein, the following terms

have the-following meanings:

A. " Agreement" means that certain Agreement

dated February 12, 1988, by and between TMPA and TU Electric.

-- . . _ _ . , .- _ __ _._ . ~. _ .._. ._.-. _ .- _ . .. _ _-. ,. _ .. _ ._ . _ ___ _._ _._._.. _ ,.. _ _ _ . -.
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B. "BEPC" means Brazos Electric Power

Cooperative, Inc.

C. " Cities" means the Cities of Bry/ n, Denton.
Garland, and Greenville, Texas.

D. " Comanche Peak" means the nuclear-fueled

electric generating facility under construction on certain

lands situated in Hood and Soinervell Counties, Texas, and

consisting of two units having a nominal capacity of 1,150

megawatts each, and related properties, and is the aggregate
and combination of the Station, Fuel, and Transmission

Facilities, and all other rights and interests associated with

or relating thereto.

E. " Fuel" means the Comanche Peak nuclear fuel,

irrespective of chemical and/or physical form, and the rights
and interests related thereto.

F. "JOA" means that certain instrument entitled
on the cover page thereof " JOINT OWNECSHIP AGREEMENT BETWEEN

DALLAS POWER & LIGHT COMPANY, TEXAS ELECTRIC SERVICE COMPANY,

TEXAS POWER & LIGhr COMPANY, TEXAS UTILITIES GENERATING

COMPANY, TEXAS MUNICIPAL POWER AGENCY AND BRAZOS ELECTRIC POWER

COOPERATIVE, INC. FOR COMANCHE PEAK STEAM ELECTRIC STATION,"

executed on Janucry 2, 1979, together with and as modified by

that certain instrument entitled on the cover page thereof

" Modification of Joint Ownership Agreement Between Dallas Power

& Light Company, Texas Electric Service Company, Texas Power &

~ ~

as,ee



_

Light Company, Texas Utilities Generating Company, Texas

Municipal Power Agency and Brazos Electric Power Cooperative,

Inc: For Comanche Peak Steam Electric Station," executed on

June 1, 1979, together with and as amended by (i) the Amendment

of Joint Ownership Agreement, executed on December 9, 1980,

between Dallas Power & Light Company, Texas Electric Service

Company, Texas Power & Light Company, Texas Utilities

Generating Company, TMPA, BEPC, and Tex-La, together with and

as amended by (ii) the Second Amendment of Joint Ownership

Agreement, executed on February 12, 1982, between Dallas Power

& Light Company, Texas Electric Service Company, Texas Power &

Light Company, Texas Utilities Generating Company, TMPA, BEPC,

and Tex-La.

G. " Owners" means collectively TMPA, TU Electric,

Tex-La, and BEPC, as owners of Comanche Peak in accordance with

the terms of the JOA, or singularly any of such parties.

H. "Pending Litigation" means Cause No. 399,336 --

Tex-La Electric Cooperative of Texas Inc., and Texas Municipal

Potfr Agency v. Texas Utilities and Texas Utilities Electric

Company, -- in the District Court of Travis County, Texas, 98th

Judicial District, and Cause No. 88-6809-A -- Texas Utilities

Electric Company v. Tex-La Electric Cooperative of Texas, Inc.,

et al. -- in the District Ccurt of Dallas County, Texas, 14th

Judicial District.

I. " Project Manager" means TU Electric designated

and acting as such in accordance with the terms of the JOA.

-3-,
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J. " Site" means approximately 7,669 acres owned (in

fee or other estate or interest) by the Owners, as tenants in

common, and located in Hood and Somervell Counties, Texas.

K. " Station" means the Site, all improvements

thereon (including Squaw Creek Lake and Park) and all fixtures

ano attachments thereto, as well as (i) all. personal property

thereon and associated therewith or related thereto and owned
_

by the Owners, and (ii) all rights (tangible or intangible),
s

and all easements and other interests of any nature associated

therewith or related thereto and owned by the Owners,

excluding, howevet, the Fuel, and the Transmission Facilities.

L. " Subject Clai.ns" means any and all claims,
i

actions, controversies, causes of action, disputes, demands,

and complaints of whatsoever kind or nature and whether known

or unknown.

M. " Tex-La* means Tex-La Electric Cooperative of

Texas, Inc. ~

#
N. "TMPA" means Texas Municipal Power Agency.

O. " Transmission Facilities" means the Comanche Peak

-- Parker Switching Station 345 kV electrical transmission lina

approximately 41 miles in length,-and associated rights-of-way,

equipment, fixtures, and personal property.

P. "TUC" means Texas Utilities Company, which is a

Texas corporation-and the parent of TU Electric.

+

-4-
4.,ec

. . . . - -

. _ _ _ . _ _ _ _ _ _



- - - - _ _ - - _ ____ _

Q. "TU Electric" means Texas Utilities Electric
Company, which is a Texas corporation.

II. Indemnification. TMPA hereby agrees to

indemnify, hold harmless, and defend TU Electric, TUC, and '

their subsidiaries and affiliates, from and against any and all

liability, loss, cost, damage, or expense (including without
_

limitation reasonable attornei.- fees, court costs, costs of

appeal, supersedeas bonds, and costs of investigating,
1

defending, attempting to settle, and, if TMPA approves the

settlement, settling any claim, demand or cause of action)

arising out of Subject Claims of TMPA, or anyone related to or

affiliated with TMPA, or the customers of TMPA acting-in such

capacity, or debt holders of TMPA (including without limitation

the holder of any revenue or other bond or other obligation)

; acting in such capacity, relating to (1) TMPA*s execution of-

the JOA, (2) TMPA's esecution of the Agreement and
~

participation in the transactions provided therein, and (3)

TMPA's activities as an Owner separata and apart from-joint

activities with all other owners or activities by, through, and

under the Project Manager.

III. Assumption of Defense.- TMPA will, in addition to

providing the foregoing indemnities, assume the defense of TU
_ ;

*
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Electric, TUC, or their subsidiaries or affiliates, in any

tribunal where any claim set out in paragraph II is asserted.

Provided, however, that in the event TU Electric, TUC, 0: their

subsidiaries or affiliates, receive notice of the commencement

of ar.y action or proceeding or the assertion of any claim with I

respect of which any of them may be entitled to indemnification

hereunder or under the Agreement, the party receiving such

notice shall give TMPA written notice within ten (10) calendar

days of receiving such notice (the failure to so -'stify will

not relieve TMPA of its obligations hereunder except to the

extent TMPA has been prejudiced by a failure to so notify) and

the opportunity to participate in the defense and in any

settlement negotiations with respect thereto, and will

cooperate wich TMPA in all reasonable respects and make

available to TMPA all records, evidence, and personnel for

consultation and testimony reasonably requested by TMPA in

connectio .terewith. The settlement of any such action,

proceedir.g, or claim without the prior written approval of TMPA

shall relieve TMPA of any obligations to the indemnified party

; in respect of the subject matter of the settlement of such

action, proceeding, or claim.
i

IV. Control. To the extent any provision of this
t

j Indemnity Agreement conflicts with any provision of Section 9.4

of the Agreement, this Indemnity Agreement shall control as to

the agreement of the parties.t

i
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EXECUTED this the day of 1988, as duly,

authorized by an appropriate resolution of its Board of

Directors.

TEXAS MUNICIPAL POWER AGENCY

(Seal) By:
Its:

ATTEST:

By:
Its:

|
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