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September 22, 1992

VIA FEDERAL EXFREES

Anthony T. Gody, Chief

Policy Development and Technical
Support Branch

Office of Nuciear Reactor Regulation

U.S. Nuclear Regulatory Commission

One White Flint North

11555 Rockville Pike

Rockville, Maryland 20852

Re: Texas Utilities Blectric Company,
Comanche Peak Steam Electric Btation, Unit Mo, 2,
Docket No. S0-44€A

Dear Mr. Gody:

Enclosod are six copies of an Order issued September 21, 1992,
by the Hon. John G. Hyde in the suit instituted by Cap Rock
Electric Cooperative, Inc. against TU Electric in the 238th
Judicial District Court of Midland County, Texas, along with a copy
of the Court's transmittal letter.

Among other things, the Midland Court's Order grants TU
Electric's Motion for Summary Judgment, denies Cap Rock's Motion
for Summary Judgment, imposes sanctions on Cap Rock, awards TU
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Electric its attorneys' fees and costs and denies Cap Rock's Moti 'n
for Sanctions.

—

Voq& gruly. yours, 3
/4 _,‘,‘ i J

M. D. Sampels

v

MDS/mkm
Enclosures

cc: Thomas E. Murley, Lirector - With Attachment
Joseph Rutberg, Esq. "
Steven R. Hom, Esq. -
William M. LamboJ? "
James Milhoan,
Regional Administrator 0
John M. Adragna, Esq. "
Douglas G. Green, Esqg. "
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JOHUN 6. HYDE
PISIRIC: JuDer
SUATH JUDLCTAL BISTRICH COUR!
200 W WALL, SuTll «0n
MIDLAND, TEXAS 9072
TEOEPHONT 916 AAR | 147
Tax 415 &AR 2

September 21, 1992

b { ymes Nagld=icl
Attortiey At 1.aw

1801 W wall

Micliar i, texas 797010

Mo, ot hacies Fighe

Attornny al | .aw
1. ¢, Hox 27706
Nidland, lexas 70702
Re: N AR,R79 Cap Rock Flectrin Cooperative v Texas Utlliues Fklectnc
( ampany
(ientleuten

Frnolnged Is a copy of the judgment signed this date, Under the
clrevumetances of this case, I deem it necessary to enter one judgment and recite
in it t.e factnal findings leading to the imposition ol sanctons.

I am mindful of the recent press releascs of Cap Rock and, while 1 [ind them
less than erandid, the company management is cntited to harbor resentment
towartls the court that ruled against the company and to publicly express (hat
resentment.  This econduct underscores the original assessoicnt made by the
Court but™is 'n‘o‘r&sorvinpo!-addmom}-smcuon.-,arhmmcdnns.tmpoud by the |
Court werre arriv(d'ﬂ"nfur-cucfulﬂcenddnnUOb.oL.thochu.addrused.n trial
and wers fmposed on‘the basis of the -conduct of Cap Rockis.Management during
the (vial and not what mansgement has subsequently doae.

Very truly yours,

ha G. H)

JGI/ el
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Judg t should be

THERTFORE ORDERED,

Compary' s Motion for Summary

~ \

IT 18 FURTHER ORDERFD, ADJODGED AND DECRELCD that the Power

i\

Supply Agreement dated ane R, 1390 by and botween Toexar Utilities

L
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Company and Cap fork Flectric Conperative, fne., which is the subject of this
ault (ihe "1990 Pawer Supply Agreement”). (i) withaut relerence to any parol
svidence containg wll of the cegential terms of quantity, delivery, rate schedule,
and nallee; (i) is A fully binding, valid, and enforceable contrart; (iii; Cap
fie k Floacirie Coaperative, Ine. I8 required to purchase all of its power and
energy  requirements from  Texns Utilities Flectrie Campany pursuant 1o the
provisiona of the 1990 Power Supply Agreemont until sueh time as Cap Rock
Flectrle Canperative Ing. provides the requisite notice(s) to Texas Utilities
Flectric Company as required by the unambiguous terms of Lhe 1890 lower
Supply Agreement and otherwise complies with the te.ms thereof:

(1 18 FURTHER ORDERFD, ANDJUDAED AND DECREED that Cap Rack
Eloctrie Cooperative, Tne.'s Motion for Summary Jucgment is DENIED.

The evidence on the motlons for sanctions established the [(ollowing
facts:

Cap Rock Eloetrie Cooperative, Inc. agreed to a written success fee
contract with its employee, Steve Collier, and with sther officers of Cap Rock
Fleatrie Coaperative, Ine. on Noveilaber 26, 1902,

The suceres fes sontract provided for financial payments to Steve
Collier in the amount of 2% of iLhe net savings diiference betveen the cosi of
eloctrical power supplied by Texas Utilities Flectric Compuny and the cost of
electrical power provided by West Texas Utilities.

While testifying during the trial on April 14, 1082, Steve Collier, in
response to questioning by opposing counsel as to the existence of such a

sucocrss fee contrmct, did not answer in the affirmative but stated instead .hat

he ard “Cap’ Rock ‘Flectric - Cooperative, Ine.- had only- exchanged .proposed

language of a success fer agrecment.
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‘apr Roek Flactrie Coaperative, Ine. managemant was Aware of  tha

axletonice af the surress fon contract at the time Steve Collier testified.

Fallowing the testimony of Steve Collier, Texas Utilities Fleotnis

Company requested the Court to direct Cap Rroek Electrie Cooperative, Inc. te

furnish Alscovery of any doruments ralating to A sSuccess fee eontract of Steve

Collier
The Court granted the request of ‘Texas Utilities Fiectric Company

and divected Cap Rock Electrie Cocperative, Inc. to furnish te the Court eopics
of anv such decuments.

In response to the Court's order, on the afternoon of April 14, 1092
Cap flock Flestric Cooperative, Ine. furnished to the Court a phatacop; of a

siecese (e contrast.  The document was undated, unsigned and was marked

"DRAFT"
During the evening hours of April 14, 1992, representatives of

Caprocl met in a hotcl room in Midland, Texas.

The adircent hotel was oecupled by Steven Houle, an employee of
Tewvan Utilities Flectrie Company.

The cronversation among the Cap Rock Eleetric Cooperative Ine '«
reprosentatives was loud enough to be hesrd ‘n the hotel room occupied by
Steven IHaule,

Aithout the aid of any listening device, Steven Houle heard the

conversation of tha Cap’ Rork Electric Cooperative,:Inc.'s representatives.
* ‘“Tha “*Cap ‘Réck Electrie Cooperative, <nov's. reprasentatives. discussed

the exfcisdee ofn-signad .success fee scontract-and Ahe.approach at, trial, that

wou'ld be taken by Cap Rock Electrie Cooperative, Inec.

[+ IS
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the Cap Rock FElectrie (“paperative, Ing represontatives alun
Aseiisamd the fact that by furnishing the Cemrt an unsigned copy of the surcess

feo onntract marked "DRAFT" rather than furpishing a copy of the actual signed

had not compled with the

pgroement, Cap Rock fectrie Cooperative, Inc.

Court's ardoey

The following marning, Steven Hanle reported to the Court the Cap

Nark Tlestria Cooperative, Ine. conversation which he heard while in his hatel
room

When auestioned by the Conrt, Cap Rock Electric Cooperative, Ine.

acknowiediged the existence of the signed success fee agreement, Cap flock

Flectrde Conperative, Ine. stated fo the Conrt that the success (ce agreement

with Mr  Cellise had been reseinded before the trial began. No documert of

rezcissinn was furnishad to the Court.

- The Canrt concludes that by failing to timely furnish to the Court a

ARy of the signed success Tee agreament,~Cap Rock Dlectric Ceoperative, Inc. . ...,

R o T the Cour Va%orderToe - discoveryrol«documents, amislod —the - Conrt As-19 - -
M Tl fanee o0 W materfal- factand>shoulde be subjecteto.sanciions. nder, the-
provisiane of Nale 218 af the Texns Rules of Civil Procedure.

The Court conclucss that by listening lo a gonversation ozaurring in
i 1St W SomwhiTe Fewmainiag within.ihe_confines ol.his, OWTLDOLCLLPQM vy g st
G TR AT TER RO thpn ged- H any conduetfor-which AhesCourt magetegallye o =,
A T TR ¥ PURER M 6 his émployer = Texase Utlites Lleq i Compan Yommp. qurcas basdu
e R TR RS TS0 ot 4 Moilod ST 0T Senatiohu 2 led:s b €ap. RocksFleatsle .tz

" @ooperative, Ino. is therefore denfoed.
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Cap Rock Floctric Cooperative, Ine, is ordered to porform 200 hours

af eommunity servics for the infractions found by the Court.

The community service may be performed in any county within the

vr'c»g-*r?m for which Cap Rack Electric Cooperative, tne. supplies electrical power.

g The communily service work must be performaed by officers or

‘directnrs of Cap Rock Electrie Cooparative, Inc., the names of which must be

approved bv the Court prior to the sommencement of the gommunity service.

e vt s HE domminitysefoe work must be.performad, Lo, diroqily, Renefit 8 . .
MR ST e e programmwehatitahlmedn stitutiome et BICALEPN AN M oy - 3 ¢
TG S S P ST E 6T oSt munity e reac . ke esidl ingebyr allidavit-o - o 01
N N S ST PR S reciplentrol b assarv ceme Ut oRn UL SUEVIC0 s wke s
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(T 13 VUATHNON ORADENED, AHIVESEP AMD NRONPEBD e Pewaw

Utliities  Mactrie Company have and recover of and from Cap Neck Electric

Cooperative, Ine., (1) the sum of $73,000.00 which the Court flinde io be the

raasonanis stiorseys fees Incurrad througn the pressntadon of Defendant’s

Wotion for Bummar © Judgment; (U) the .wm of $10,000.00 whish ihe Couwt Fiwda

{0 the raasonable atiormeys fees (ncivred ‘n the preasntatien of Defendani'a

Motien fer [mposition of Sanctons; (U the sum of $30,000,00 as reasenabls

atlorneys fTees (n the event of an appeal to the Court of Appeals, for the

services necsssary on behail of tha Dafendant In conncction with auch an

appesl; (!v) en additional $25,000 00 as reasonable attorneys fees n the event

there is an epplioation for writ of error [Oed With the Supreme Court of Texas;

and, (vl) an additdenal $15,000.00 reasonahle attorneys fees in the avent tha

supreme Conrt of Tewan grante en epplisation for wril of evver.
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1T I8 FURTHER ORNFERRD, ADJIUDGTER AND LRPCAFLEL that Texan
Utilitiss lectrie Company have and recover of any frem Cap Reck Tisctric

Conperative, Inc., the coste of Courti inenrred in this cauae.

-

SIGNTD thic *ha 5 day of September. 1992,
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