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UNITED STATES OF AMERICA p' gp g g g 'y .58-'NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING DOARD 'p7 ,-,

a; ;, : m
Before Administrative Judges: '

Ivan W. Smith, Chairman
Dr. Charles N. Kelber .

,

Dr. Jerry R. Kline 8EfWED SEP 181997
'

._._.

In the Matter of

NORTMEAST NUCLEAR ENERGY Docket Nos. 50-336-OLA
COMPANY FOL.No. DPR-65

(ASLDP No. 92-665-02-OLA)
(Millstone Nuclear Power

Station, Unit No. 2) (Spent Fuel Pool Design)

September 17, 1992

MEMORANDUM AND ORDER,

(Irnoosino Sanctions upon CCMN and Strikina Petitions)

|~

IJ1tI_QdRGal.911'

| Co-Operative Citizen's Monitoring Network, Inc. (CCMN),-
'

represented by Ms. Mary Ellen Marucci, has repeatedly failed

to comply with NRC regulations and the Licensing board's

|
directives pertaining to the filing and service of"

l- pleadings. _As a consequence, two intervention pleadings
, .

filed by CCMN were not served timely upon members of the

Board, Licensee and the NRC Staff. The purpose of this
L
i- order is to impose appropriate sanctions upon CCMN by-
l'
! striking the noncomplying pleadings, to admonish CCMN that
L
t continued noncertpliance may result in more severe sanctions,

i
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and to memorialize a background record against which

possible future sanctionc may be considered. In a related

determination, the Board also rules that the two pleadings

that were not timely served may not be enterta!.ned because

CCMN failed to address the regulatory factors which must be

considered in granting or denying nontimely petitions.

DiRc.ggnisan
,

In our Memorandum and Order (Establishing Pleading

Schedule), July 29, 1992, we noted that the petitioners are

responsible for serving their papers directly upon members

of the Board and other parties pursuant to the provisions of

10 C F.R. S 2.701. We warned that petitioners must

carefully follow the Rules of Practice in future pleadings.

Pp. 12-13, n.10. That order also reminded petitioners that

nontimely filings would not be entertained absent a *

balancing of the five factors specified in 10 C.F.R.

S 2. 714 (a) (1) (i)-(v) . Ac a courtosy to petitioners, the

order set out the text of those factors. 14. at 10, n.7.

The Federal Reojstel notice of this proceeding also

cautioned that "nontimely filings of petitions for leave to

intervene, amended petitions, supplemental petitions, and/or

requests for hearing will not be entertained absent a
,

determination ..." that the petitions or requesta should be
,

granted based upon a balancing of the five portinent

factors. 57 Fed. Reg. 17834, 17835, April 28, 1992. Our

,
i
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order of July 29 also reminded petitioners of that Federal ,

Ecs.11t.#I guidance. I,4. at 10.

On August 3, 1392, Mrs. Doris M. Moran, Clerk to this

Licensing Board, wroto'to Ms. Marucci and other petitioners
.

reminding them of the Board's order of July 29 respecting

service of papers. .At the Doard's direction, Mrs. Moran

provided petitioners with a then complete service list and

instructions portaining to certificates of Service.2

On August 12, 1992, Ms. Marucci, on behalf of CCMN,

iaoved f or an extension of time to file contentions. That '

motion also contained substantive intervention arguments.

There was no certificate of Service for this pleading nor |

did CCMN serve it upon the other participants.2
,

On August 14, 1992, CCMN filed an " Amendment To

Intervention and Hearing Request" dated August 13, 1992.

Again, there was no certificate of Cervice. Other-

participants were not served.3

1The service list provided by-Mrs. Moran_did not
.

include Frank X. Lo Sacco and Don't' Waste Connecticut whose
petitions were filed after Mrs. Moran's letter. Ms. Marucci
has complained orally to Mrs. Moran that serving all of the
parties is expensive. Ms. Marucci may eliminate from her-,

service list those petitioners who expressly' authorized CCMN-
to represent'their interests if-she chooses.t

<

2By_ order dated August--18,_1992, the Board' granted to
_

CCMN an extension of time to August 24, 1992 to file amended
and supplemental petitions. The Board will not_ consider the:
substantive intervention arguments made in the motion.

3On September 11, 1992, Ms. Marucci served an unsioned
copy of CCMN's August 13 " Amendment to Interv'-tion and
Hearing Request" and other papers. She also served a copy

d
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On August 24, 1992, lis . Marucci timely filed CCMN's

contentions and supporting documents. -She served Judge

Smith but failed to serve Judges Kline and Kelber. Her

Certificate of Service does not reflect service upon the NRC

Office of General Counsel nor upon several of the other

petitioners in this proceeding.

Also on August 24, Ms. Marucci mailed to the Secretary

of the Commission a packet of papers including a lotter

dated August 7, 1992 from Mr. Kacich of Northeast Utilities

to Ms. Marucci. This communication had no Certificate of

Service, nor were other participants and Board members

served by Ms. Marucci.

On August 25, 1992, Judge Smith reminded Ms. Marucci,

that petitioners are required to serve their pleadings on

all other participants in the proceeding. Judge Smith
'

explained to Ms. Marucci that the Licensee and the NRC Staffg

of a U.S. Postal Service Certificata of Mailing,.dcted
August 14, 1992. Although.the Postal Service, Certificate
states that the addressee was the " Atomic Safety and
Licensing Board," the letter was actually addressed to.the
Atomic Safety and Licensing Board Panel -- exaccly as
indicated on the inside address of the amendment letter.
Papers addressed to the Panel are filed in a central docket

,
'

file. Dacket personnel assume that individual Board nembers'

receive their own service copy of any pleading, as required
| by NRC practice, and do not normally inform the Board
L members of'the mailing. In th.is case-the members of the
; Board did not become aware of the August 13 amendment letter
L -until Ms. Marucci inquired about it on September 10. See
L attached memoranda from Ms. Fughes and Ms. Donovan. Ever. if
j -the August 13 amendment letter had been delivered promptly
i to a nenber of the Board, service would not have been

~

complete.

:

!'
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must be given an opportunity tcr respond to ' late-filed ;

petitions. See Memorandum, 'Augelst 25,-1992. Since this

discussion, Ms. Marucci filed ae two pleadings in'questior.

With a Certificate of Service showing service consistent
,

with the service list provided by Mrs. Moran on August 3.

If this recent compliance were-to provide assurance

that CCMN would comply with filing requirements in the
'

future, one of the three reasons for the sanctions we impose.

below would disappear. However, Ms. Marucci has never

acknowledged her earlier errors in failing to comply with

servicing requirements. In fact, her most recent
,

communication suggests that she still does not 11nderstand

these requirements.' Further, as we explain below, the

f ailure to timely serve the most recent pleadings rer:dered

them effectively nontimely within the meaning of the

intervention rule. Ms. Marucci has.not evinced antr
understanding of that problem.

On September 8, 1992, Ms. Marucci mailed "CCMN

Contentions regardirg Millstone 2 - FINAL VERSION." 1his

- document, dated August 24, 1992, pucports-to-replace the

similar " draft" contentions, also dated August 24, 1992,

'See n.3, suora. Ms. Marucci's note to Judge Smith of
September-11, 1992 suggests that she expects the Board to
serve her-papers.

_. _. _ _ _ ,
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setting out r'"dN's contentions,5 The "FP'AL VERSIOtt"
-!

differs mn..erially frcm the "1raf t" version h problem of

course is that the Licenzee^ and the f T<C Staf t' have

already filed lengthy and painstakingly prepared answers to

CCKN's " draft" set of contentions.

As noted in footnote 3, above, Ms. Marucci, for the
'

first time, served on September 11, 1992 en unsigned version i

of CCHN's August 13, 1992 " Amendment to Intervention and

Hearing Request." Again, the Li censee and tha NRC Staff I

were unable to address the August 13 pleading in their

respective answers to CCMN contenta.ons,

Nqith3r the " FINAL VERSICN'' of CCMN's contenLions nor

the memo covering the late service of the August 13, 1992-

amendnent letter contains any discussion of the reannas for

the failure to properly file and serve those pleadings on

t.i me . The Board, the HRC Staff and the Licensee have
~

already spe.nt considerable time evaluating CCMN's " draft"

set of contentions under the ascumption that they were ]

_. _ , _

5Ms..Marucci telephoned Mrs. Moran on September 4 1992-
stating that #.he August 24, 1992 ole 7 ding-was mistakenly
filed in dratt form and that she intended to' file a
corrected version. Mrs. Mortn's memorandum is attached,

l6tiorthaast Nuclear Energy Company's (1.) Answer to the j
L; censing Boarn's Questions and (2) Answerr, to Petitions and !

supplemental Peittions to Intervene,.Septeauez 0, 1942. The l

P,oard would appreciate succinct titles; to pleadings in ords - j,

to simplify-citations.

'NRC Staf.f Response to Supplemental Petitions and CCMN
Contentions, September 14, 1992.

4
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CCHN's last and complete positioni on the intervention

issues,
i' i

. .

CCMN's ut: disciplined approach to intervention is
.

J

wasteful of NrtC and. Licensee resources -- resourecs which. )r

'

could be better expended for l'.provements in safety. I'n esce

errors also delay the resolution of tha inte.rvantion issues

notwithstanding CCMN's repeated requests for ur. narly.

hen:inm
,

The Laard has decided on its own notion tc strike
i

?CMN 's la te-fil - d petitions f o.~ the f ollowing i,tideper.dently
f

:ufficient reasons-

e 1. The Boarci may not entert!.in tne nontimely petitiens j
absent i determina*io.) by the Board that the petitions

,

ahorld be granted hn ed ur,n a balancing of the five factors
,

'

cet out' in Section : .714 (a ',1) { i ~; -(v,' . Sirce CCMN has nat
,

'

add."es - d those factors, and sinco the Boar 4 cannot on its
s

own f : .any yuod cause for the; late filings,'it cannot nake
,

,

such a determination.
.

2. Striking the pet 1'tions is tne least onerous remedy.

to ud tigate the harm which would arise from repeating the ,

affort invested by-the NRC Staff and Lieensee-in responding

to C:.MN'e " draft" contentions.
'

.

3. Strik-ing the petitions ir<an appropriate sanction.

' o educate CC'MN te the.need to comply with NRC Rules of.

P &.tice and-Bos: 4 directives antl tc improve future

compliance. In this-respect, tne Luard advises CCHN that-
p .

.
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similar or more severe sanctions may be imposed in the

future in the event CCMN falls to meet its obligations as a

participant in this proceeding. Such sanctions would be

tailored to mitigate any harm caused by noncompliance and

could range in severity up to dismissing CCMN as a party to

the p: oceedirig.a

. ORDER

The Board strikes from the record of this proceeding,

(1) CCHN's Contentions Regarding Millstone 2 - FINAL

VERSION, dated August 24, 1992 and served September 8, 1992;

and (2) CCMN's Amendment to Intervention and Hearing Request

dated August 13, 1992. CCM'l is admonished as above stated.
|

ATOMIC SAFETY AND LICENSING BOARD'

f> i 6.,p'

yj
-

8 w n.

Charles N. Kolber
| ADMINISTRATIVE JUDGE

Lwt-] bf f
.Jerr"/ R( 5 a m a

1

( Kline
nDMINISTRATIVE JUDGE

/Ivan WT(Sm'ith, ~~

'',e ,3 e

|- Chairman
j- ADMINISTRATIVE JUDGE

<

|.
| Bethesda, Maryland

Septemte.r 17, I n;!j

.

_

#See the Commission s Statement of Policy on Conduct of
ticeasiag Prce:c. edin Js, CLI-81-8, 14 N.R.C. 452, 454 (1981).
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