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UNITED STATES OF AMERICA 4 il
NUCLEAR REGULATORY COMMISSION 2 SP 18 R7:58

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judces:

Ivan W, Smith, Chairman
Dr. Charles N. Kelber i

br. Jerry R. Kline 8ERVED SEP 18 168
In the Matter of
NORTHEAST NUCLEAR ENERGY Dockat Nes, 50=-336~0LA
COMPANY FOL, No. DPR~65

(ASLBP No., 92«665-02-0LA)
(Millstone Nuclear Power |
Station, Unit No. 2) (Spent Fuel Pool Design)

September 17, 19292

MEMORANDUM AND ORDER
(Inpesing Sanctions upon CCMN and Striking Petitions)

Intreduction

Co-Operative Citizen's Monitoring Network, Inc. (CCMN),
represented by Ms. Mary Ellen Marucci, has repeatedly failed
to comply with NRC regulations and the Licensing board's
directives pertaining to the filing and service of
pleadings. As a conseguence, two intervention pleadings
filed by CCMN were not served timely upon members of the
Board, Licensee and the NRC Staff. The purpose of this
order is to impose appropriate sanctions upon CCMN by
striking the noncomplying pleadings, to admonish CCMN that

continued noncerpliance may result in more severe sanctions,
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order of July 29 also reminded petitioners of that Federal

Reaister guidance. Jld. at 10.

On Auguvst 3, 1392, Mrs. Doris M. Moran, Clerk to this
Licensing Roard, wrote to Ms, Marucci and other petitioners
reminding them of the Board's order ot July 29 respecting
service of papers. At the Loard’'s direction, Mrs. Moran
provided petitioners with a then complete service list and
instructions pertaining to Certificates of Service.’

on August 12, 1992, Ms. darucci, on behalf of CCMN,
woved for an extension of time to file contentions. That
motion alsce contained substantive intervention arguments.
There was no Certificate of Service for this pleading nor
did CCMN serve it upon the other participants.?®

On August 14, 1992, CCMN filed an "Amendment To
Intervention and Hearing Request" dated August 13, 1992.
Again, there was no Certificate of lervice. Other

participants were not served.’

“The service list provided by Mrs. Moran did not
include Frank X. Lo Sacco and Don't Waste Counnecticut whose
petitions were filed after Mrs. Mcran's letter. Ms. Marucci
has complained orally to Mrs. Moran that serving all of the
parties is expensive. Ms. Marucci may eliminate from her
service list those petitioners who expressly authorized CCMN
to represent their interests if she chooses.

‘By order dated August 18, 1992, the Board granted to
CCMN an extension of time to August 24, 1992 to file amended
and supplemental petitions. The Beard will not ccnsider the
substantive intervention arguments made in the motion.

‘On September 11, 1992, Ms. Marucci served an unsigned ‘
copy of CCMN's August 13 "Amendment to Interv--+ion and ;
Hearing Request" and other papers. She also served a copy



On August 24, 1992, Ms. Marucci timely filed CCMN's

contentions and supporting documents. She served Judge
smith but failed to serve Judges Kline and Kelber. Her
Certificate of Service does not reflect service up~n the NRC
Office of General Counsel nor upon several of the »ther
petitioners in this vroceeding.

Also on August 24, Ms. Marucci mailed to the Secretary
of the Commission a packet of papers including a letter
dated August 7, 1992 from Mr. Kacich of Northeast Utilities
to Ms. Marucci. This communication had ne Certificate of
Service, nor were other participants and Board members
served by Ms. Marucci.

Gn August 2%, 1922, Judge Smith reminded Ms. Marucel
that petitioners are reguired to serve their pleadings on
all other participants in the preceeding, Judge Smith

expiained to Ms. Marucci that the Licensee and the NRO Staff

of a U.8. Postal Service Certificata of Mailing, dcted
August 14, 1992, Althouch the Postal Service Certificate
states that the addressee was the "Atomic Safety and
Licensing Board," the letter was actually addressed to the
Atomic Safety and Licvensing Board Panel -- exaccly as
indicated on the iuside address of the amendment letter.
Papers addressed to the Panel are filed in a central docket
file. ket personnal assume that individual Board members
receive their own service copy of any pleading, as requi.red
by NRC practice, and do not normally inform the Board
members of the mailing. In th's case the members of tie
Board did not become aware of the August 13 amendment letter
until Ms. Marucci inguired about it on September 10. See
attached memoranda from Ms., MYughes and Ms. Donovan. Evel 1if
the August 13 amendment letter had been delivered promptly
To a menber of the Board, serviuve wovld not have been
cemplete,
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must be given an opportunity to respond to late~filed
petitions. Lee Memorandum, Augnust 25, 1992. Since this
discussion, Ms., Marucci filed _.ae two plead:ngs in guestior
with a Certificate of Service showing service consistent
with the service list provided by Mrs. Morun on August 3.

If t*his recent compliance were to provide assurance
that CCMN would comply with £filing requirements in the
future, one of the three reasons for the sanctions we impose
below would disappear. However, Ms. Marucci has never
acknowledged her earlier errurs in failing to comply with
servicing requirements. In fact, her most recent
commurication suggests that she still does not understand
these requirements.‘ Further, as we explain below, the
failure to timely serve the most recent pleadings rerndered
them effectively nontimely within the meaning nf the
intervention rule. Ms. Marucci has not evinceu anv
understanding of that problem.

On September 8, 1992, Ms. Marucci mailed "CCKN
Contentions regardiry Millstone 2 - FINAL VERSION." 1his
document, dated 2ugust 24, 1992, pucports to replace the

similar “draft" contentions, also deted August 24, 1992,

‘See n.3, supra. Ms. Marucci's note to Judge Smith of
September 11, 1992 suggests that she expects the Board to
serve “er papers.



setiing out MTUN's content.ons . ® The "FI*'AL VERSIGN®
differs ma-erially fr.n *he "lraf%t" versiun The problam of
course is that the Lirzenzee” and the HRC Staft ha'e

already filed lengthy and painstakingly prepared answers to
CCMN's "druft" set of contentions.

As noted in footnote 3, above, Ms. Marucci, for the
first time, served on Seprember 11, 1992 #n unsigned version
of CCMN's August 13, 1992 "Amendment to Intervention and
Hearing Request." Again, the L'censee and tha NRC Staff
were urable tn address the August 13 pleading in their
respective answevs to CUMN content.ons .

Naither the “"VWINAL VERSICN" of CCMN's conten.iors nor
the memo covering the late service of the August 13, 12%2
amendment letter contains any discussion of the reasms for
the rfailure to properly file and serve rheose pleadings on
time., The Board, the WRC Staft and the Licensee have
already spent considerable time evaluating CCMN's "draft"

set of contentions under (he >sanmption that they were

- ———- — . -

"Ms. Marucci telephanad Mrs. Moran or September 4. 1992
stating *hat “he /fagusc 24, 1992 olevding was ais*akenly
flled in dratt form :nd Chat she intended to file a
vorrecced version. Mrs. Moran's memorandum ig attaches.

‘tiortheast Nucleac Tneryy Company's (1) Answer to the
L.censing Boar: s Questions and (2, Answeis to Petitiuns apd
supplemantal Pe 2tions to Intervene, Septeawer 9, 19%2. The
Foard woul<d appreciate svceinct titles to pleadings in orde
te simplafy cuititions.

NRC Staff jesponse to Supplementi) Poatitions and CCMN
Contentions, Senxtember 14, 1992,




CCMN's last and complete pousition on the intervention
issues,

COMN '@ undisciplined approach to intervention is
wasteful of NeC and Licensee resouices =-=- resourccs whish
could be better expended for i provements in safety. I'nrse
errors also delay the resolutior of tha intervantion issues
uutwithstanding COMN's repeated roguests for ar aarly
hearinn.

The Lsrard hus deciced »n its own .wt.ion Lo strive
MN's late-fil d petitions fo~ tne folluwang iadeperncently
catficient reasons

1, The Board may not. entert in tne nontimelv petiiiuns
absent 1 determina*ina py the Boavd . hat the petitio s
shovld be granted he:ed up~w a balancing of the five factors
cet out in Section 7 .7l4(a‘1)(i;=(v'. 8Siice CCMN has 2t
ade “es 1 those factors, and since the Boars cannot on its
own ¥ 1 any wod cause for the late filings, it cannot nake
such a determination.

2. Striking the petiticns is tne least onercus remedy
~¢ mitigate the harm which would arise from repeating the
affort invested ky the NRC Staiéf and Lirensee in responding
to C.MN'e "draft® contentions,

3. 84riking the pet tions ir an appropriate sanction
‘o eduzate CTMN t° the need Lo comply with NRC Rules of
Fravtice and Bo. { dirvectives annt te imorove future

cumpliance. 1n this cespec®, tne Loay?! advises CCMN that



similar or more severe sanctions may be imposed in the
fucure in the event CCMN fails to meet its cbligations as a
perticipant in this proceeding. Such sanctions would be
tailored to mitigate any harm caused by noncompliance and
could range in severity up to dismissing CCMN as a party to

the pioceedirng.®
QRRER

The Board strikes from the record of this proceeding,
(1) QCAN's Contentions Regarding Millstone 2 ~ FINAL
VERSION, datad August 24, 1992 and served September 8, 19927
and (2} CCMN's Amendment to Intervention and Hearing Request
dated August 13, 1992. CCMN is admonished as above stated.

ATOMIC SAFETY AND LTCENSING BOARD
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ADMINISTRATIVE JUDGE
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fSerhesda, Marviand
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‘Jee tle Commission s Statement of Policy on Conduct of
viceasi. ) Proccedintgs, CLI-R1=-8, 1% N.R.C. 452, 454 (1981).
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