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#o, UNITED STATES

[ ,p NUCLEAR REGULATORY COMMISSION
; wasHMTcN, D. C.20555

%,...../ October 27, 1983

CHAIRMAN

s

MEMORANDUM FOR THE FILES ,

FROM: Nunzio J. Palladino

On October 6, 1983,'I signed. memoranda to Victor Stello and
James Keppler expressing the Commission's views with regard to
the matters involving them covered by the.Hoyt/Aloot report.
Neither memo was.sent, however, pen _ ding legal review.

By memo dated October 17, 1983, Commissioner Gilinsky took
exception to the October.6 memoranda. Because of Commissioner

-

Gilinsky's views expressed'in his October 17 memo, the Commission
agreed to modify-the October 6 memo to Mr. Stello. The Commission
agreed to make no change to the memo to Mr. Keppler. The result
is a new memo dated October 27, 1983.to Mr. Stello which is
being sent to.him today. In addition, I have prepared a response
to Commissioner Gilinsky regarding my views on his October.17 -

memorandum. -"--

The October. 27 memorandum to Mr.. Stello is the operative docu-
ment; the other memoranda related to it are considered working
documents leading to the final Commission position on this
. personnel matter.

cc: Commiss.ioner Gilinsky .

Commissioner Roberts
Commissioner Asselstine

I Commissioner Bernthal
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MEMORANDUM FORi Chaiman Palladino
* Comissioner Gilinsky '

Com issioner Bradford
-

~

-
-Contissioner.Ahearne -

-
*

Ccanissioner ' Roberts ,_
:

.

_

FRGi: James J. Cucaings, Director
,' -]-P

-

Office of Inspector and Auditor .

-

OIA SPECIAL INQUIRY RE ADEQUACY OF IE INVESTIGATIONSUSJECT:
50-358/80-09 AT THE WILLIRi W. IIMMER NUCLEAR POWER

,
~

-

' STATION
. .

.

.
-

- ,-

Kr. Applegate's allegations with respect to my actions in this matter
.

are as folicws.< ,

Pace 16 of orioinal GAP Petition _ , , ,,
-- _ . _ . _ _ . .

. _. _ _ . _ _ _ .
,,, ., , .

_

"For instance, Phillip stated that the NRC became aware of the
,

allegations against Zimer aftei Applegate called en February 28. '
.

~

In fact,
On that date, Applegate called HRC Chaiman Ahearne.

.

however, the process had begun two weeks earlier on ' February 15,
- when Applegate called Ins'pection and Audit Director James Cunnings

Mr. Applegate called Cummings several moreto lodge his claims.
times before giving up in -frustration and contacting the Chaiman.

-

. The relevant teiephone bill for Mr. Applegate's residence is attached
as Exhibit 5.) Mr. Cumnings received infomatien which he apparently _
sat on." ,

i-

Phillic I'nterview_ ' , , , , , . .
'

" Senator Glenn's office p'rovided him with the hace of Ja: es Cu=mings,'

| Phillip then explained that Applegate claiced
-

Director, 01A, URC.
he contacted Cu.ranings by ' telephone and related the infonnatica|

Applegate also related
-

| concerning the problems a't the Zicnor site.
to Phillip that he (Applegate} becpce frustrated with Cu=nings as a
result of several telephone converstions with Cucaings which culminated

-

that Applegate provide "scmething in
with Cumnings' requesting'' legations. t t d that Applegate
thought about the request over 'a' week,Phillip s a ewriting"' compiling the al end and became angry. According~-

to Phillip, Applegate sta'ted that he was u'pset about the reo.uest
because he (Appleg' ate) ha[d been incurring personal expenditures to

.:-
,

_ . . .. . O Mb ' $g.
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- bring the information to 'so=ecne's attention and now he was
requested to.do more. Applegate said he then cilied Chaiman-

Ahearne's office Who apparently referred the matter to IE." -

-~ In view of the above, I think 'it appropriate for me to provide, for the~~

record, my best recoll.ecticn o.f the situation. .

,

On. Februar/ 19, 1981, Mr. AppTegate called my office, spolie to my
' '

secretarf,.and asked that I return his call. After several telephone. .

. _. attempts by both Mr. Applegate and myself, we finally spoke two' or three ~
~

- days later. My best recollect, ion of the highliglits'of this conversation ..

is as follows: .
.,,

.' ' Because of his investigat' ion of the Zicer plant, he feared for his-

.

life and wanted me to provide for. his transportation ~ from Cincinnati,. -

~

Ohio, to Washington, D.C. , and to also, provide for his protective
custody.

'

,

.

Applegate had been to bot'h the Cincinnati FBI and the Cincinnati
U.S. Attorney's office and had not received a satisfactory solution

..

frem these ort 1ces or his' problem., ..
, - ~

.

. .

He had currently locked h'imself in his home and was afraid to go.

outside because of the investigative reports he had written. He
-

reasoned that if he could give these reports to someone in the .

Federal Government, then the pressure would be off~ him, i.e. , they -

would be out of his control and that. being the case he could go
~

about his business with Tess fear. _

.

Applegate did not trust NRC and would definitely not deal with the.
.

HRC F.egional Office.

I told Applegate that I could 'not provide either the transportation or
protective custody that he sought, but that I would be happy to receive
his written investigative reports r.egarding the Zicer Plant. Applegate
told me that my having a copy 'of his reports might solve his problems,
but that he would have to think abcut, it over the weekend and let me,

know of his decision. ,,

After talking to Applagete I c'al. led the C,incinnati FSI office and verified
The'that Applegate had been to their office seeking protective custody.'

'

agent to whom I . spoke characta'ri:ed'Mr. Applegate as apparently totally
sane. .

.

~
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.37042 Avon.- .

'
Lake Villa, Il 60046

~

June 29,1983-

,

Helen F. Hoyt ! - -

Administrative. Law Judge.

U.S. Nuclear Regu.latory Commission
Mail stop E-W. 439
Washington, D.C. 20555,

. . .

Dear Judge Hoyt:: .

"

On June 7, :1983 I was interviewed at your request
- concerning your ' investigation of irregularities in the.

- NRC's Office of : Inspector and Auditor 1981 -investigation
-

of another NRC investigation at the William H. Zimmer nuclear-
power station in Moscow, Ohio. -

_

During the.'c.ourse of this interview, which was transcribed.
by a- court reporter, I providec 'nformation relative to the
1981 DIA investigation. But I al so used this forum to inform
the NRC about mismanagement of other CIA investigations, partic-
ularly the OIE investigation conducted at Zimmer fn 1981. In
light of recent congressional and DOJ criticisms if;the"NRC
investigative program, and due to the forthcoming ASLB decision

.

whether to hold licensing hearings, I feel that the information
I provided to you should be reported immediately to the Commissioners
and the ASLB panel on Zimmer. Al s o , as we discussed earlier I

~

would like a' copy of my transcript for my own records.

As you ' well know, I feel strongly that the testimony I
' gave would have a major impact on the decision to hold licensing
hearings and perhaps trigger a wider investigation into Region
III and OIA's handling of the Zimmer investigation. from a safety'

~

standpoint, and also why the NRC did not v.igorously pursue
all egations of criminal- misconduct' by utility and contractor
personnel at Zimmer. This second issue is very significant for
the Commissioners in light of recent DOJ criticisms of NRC's
performance in this area. -

'

Thank you for your immediate attention to this serious
matter.

.

Sincerely,

'
d

.

James'B. McCarten-

cc: Commissioners
Zimmer ASLB panel
Julian Greenspun, DOJ
Cong. Udall, House Interior Comm..

.
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October 3,1981 #o

._.

SECY-81-588

POLICY ISSUE i 1
(Notation Vote)

For: The Commissioners _j -

From: Executive Director for Operations _ -

.. Subject: INVESTIGATIVE JURISDICTION OF TE OFFICE OF INSPECTION AND
; ENFORCEMENT :-'

.

Furpose: To clarify the authority of the_ Office of Inspection and
Enforcement to conduct external investigations within the

.

jurisdiction of the NRC. %

Discussion: Two NRC offices have been delegated the authority to
conduct investigations: the Office of Inspection and.
Enforcement (IE) and the Office of Inspector and Auditor

.__ (OIA). There has been a continuing lack of clarity
regarding the investigative jurisdiction of II as compared.~ .r w
to that of OIA. This has resulted in problems affecting
the effective functioning of both offices. The purpose of
this paper is to (1) advise the Commission of this problem
because of its impact on both IE and CIA ope' rations and (2)

-to seek Commission clarification of its desires in this
area.

It is my view that the distinction between the-

investigative responsibilities and authority of the two
offices should be determined by whether the matter to be
investigated is internal or external, rather than on the
basis of whether potential criminality is involved. By
internal I mean that the focus of the investigation

- involves the NRC and its employees or contractors; by
.

external I mean that the focus of the investigation
involves the licensed nuclear industry or a matter of NRC
regulatory interest.

I believe that IE h.as and should have exclusive authority
and responsibility for the conduct of all external investi-
gations and that DIA has and should have similar exclusive
authority for the conduct of internal investigations. In
this regard the official Delegations of Authority embodied
in the NRC Manual Chapters as well as Chapter 1 of 10 CFR
pertaining to the two offices are instructive. Manual
Chapter 0113 (as well as 10 CFR 1.30) pertains to 0IA.

g; ; , , , a a m I 'T
(QM) / W J 'T LCONTACT: W. Ward, IE <

*
49-2724o

-



_

,

..
, .,- .,

. . .

The Commissioners 2- -
-

This Chapter and 10 CFR 1.30 establish OIA as an internal
investigative and auditing organization.

. In contrast, Manual Chapter 0127 (as well as 10 CFR 1.64),-
- gives IE a broad external investigative mandate. Among

other things, it confers on IE the responsibility to -
.

investigate licensees, their contractors or suppliers,
a . . . applicants, individuals, and any organization subject to

NRC jurisdiction. MC 0127 describes the purpose of these,

. investigations as being "to ascertain the status of com-
pliance with NRC requirements" and to " identify condi-

. tions ..that may adversely affect the public health and
safety, the common defense and security, the environment,
or the safeguarding of nuclear materials and facilities."
In addition, MC 0127 specifically charges IE to "investi-
gate incidents, accidents, allegations, and other unusual

. . circumstances involving matters in the nuclear industry- -

.:. . ._ which may be subject to NRC jurisdiction..." Neither-the
.-

~~ Manual Chapter nor the regulation limit IE's investigative
role in matters thac may involve potential criminality.

.

- The' issue of authority as specified in the NRC Manual and
Regulations notwithstanding, there are several-other
compelling reasons that lead me to conclude that IE
requires a clear external investigative mandate. For
instance, it appears to me that it is inconsistent to have
OIA perform external investigations, thus involving a
Commission staff office in an operational activity.
Commission policy has been to place operational activities
under the cognizance of the Executive Director for Opera-
tions. Assigning external investigative authority to OIA
represents a departure from this practice. .

.

..

Even more important, however, is the impact of OIA involve-
ment in external investigations on the inspection and
enforcement program in general and on enforcement coordin-
ation in particular. Indeed, the problems already encoun-
tered in such investigations as South Texas, Nuclear

*

.

-
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'

Pharmacy Incorporated, Stepan Chemical, Zimmer, and the
various TMI investigations have demonstrated the need to
have this conflict corrected. In these cases, all of which
involved potential criminality as well as major health and
safety issues, it is not clear that all developed information
has been provided to IE or the Department of Justice, enforce-
ment actions have been delayed, and licensees have been confused
by having to deal with two sets of NRC investigators. The
Department of Justice has been brought into some of these .

matters with only limited IE consultation regarding the
program implication of such an action. The latter has
caused elevated enforcement actions to be held in abeyance

- - pending D0J resolution of relatively minor criminality.
There have also been occasions where D0J has declined
prosecution in cases where IE believed prosecution to
be warranted for reasons of program impact. -

Relatedly, there have been instances where IE Enforcement
meetings with licensees have led to NRC/ Licensee Agreements
which were later challenged by D0J. The Niagara Mohawk,
Stepan Chemical, & Nuclear Pharmacy cases are examples
where this has occurred. .

- -These examples point out the need for IE's authority to -
- -

deal directly with D0J regarding those external matters
that IE investigates. This would afford IE an oppor-
tunity to ensure that all relevant information is made
available to D0J in a manner sufficient for DOJ to
understand the relationship of the data to the public
health and safety. Such direct contact would also
enhance mutual understanding of the respective roles
of DOJ and NRC, and could be expected to shorten the
length of time that it now requires to obtain a prose-
cutive determination. I believe these factors demon-
strate that the present procedures that require IE to
deal with D0J via a third party are not satisfactory,

,
and provide no discernable benefit to the NRC. .

In the above-cited investigations, OIA involvement was
predicated on evidence of apparent criminality.1 It is
my view that investigations of actual or p,otential cri-
minality are only a subset of each of the larger cate-
gories of internal versus external investigations. Hence,
it is instructive to examine the topic of criminality in
light of our experience to date.

' Pursuant to section 221(b) of the Atomic Energy Act, the FBI is required
to investigate all alleged or suspected criminal violations of the Atomic
Energy Act.
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As it pertains to the NRC, actual or potential criminality
can be considered as falling into two categories. The
first category is encountered during inspections or investi-
gations (or is brought to the attention of the NRC in some
other fashion) and is only peripheral to NRC's principal
interest or responsibilities. Examples of this type of
criminal activi.ty range from theft of private property or
embezzlement of licensee funds to violations of specific.

federal laws, such as smuggling, counterfeiting, or evading
. payment of income tax. In such cases, we make the inform-

ation available to the Federal, State, or local law enforce-
ment agency having jurisdiction over the matter. NRC has
neither the authority nor the desire to investigate such
matters except to the extent that they may bear upon NRC'

* statutory responsibilities.
.

In the second category are those instances of potential
criminality that are clearly related to matters within the
jurisdiction of the NRC. The vast majority of these
involve potential violations of the Atomic Energy Act or

- the General Fraud Against the Government Statutes (such as
18 USC 1001 or 18 USC 371). Some examples of these are;

willful violations of KRC regulations made criminal by . .
statute, records falsification, lying to an inspector or
investigator, unlicensed possession of nuclear material, or
attempts to deceive the NRC in order to obtain a license.

.

It is important to note that the vast majority of investi-
gations conducted by IE involve, at least at the outset of
the investigation, the possibility of criminality. IE is
dealing with, or has dealt with recently, dozens of instances
where the initial information indicated either possible
falsification of records relied upon by the NRC or the
knowing and willful violation of NRC regulations.

In each of these examples, the elements of potential
criminality and NRC's regulatory interests are inextricably-

intertwined. No decisions can be made regarding either
health and safety actions or criminal prosecution until
there'is an adequate amount of information available on
which to base such a decision. It is my belief that the"

appropriate way to acquire this information is to initiate
or continue an investigation concerning the matter at
issue. By following this course of action IE would be able
to ensure that it promptly possesses information of suf-i

ficient quantity and quality on which to make its decisions
involving the health and safety of the public. At the same

[ time, such an approach would not foreclose a future decision
- to pursue criminal prosecution. In that regard it should
be noted that most instances of potential criminality
encountered by IE are not of the " smoking gun" type. The*

!
i

- - - --
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'

existing NRC-Department of Justice agreement covering
criminal referrals provides guidelines for making such
referrals and for the conduct of necessary health and
safety investigations and the taking of necessary enforce-
ment actions, even after such referrals.

In those rare cases in which prompt field response by the
FBI might be warranted, such as theft of Special Nuclear

.- Material (SNM) or sabotage, IE investigators could either
assist the FBI or conduct a parallel investigatica in
coordination with the FBI as was done in the recent Beaver
Valley investigation and three other cases in the past
year. Provisions for such actions are currently contained
in the NRC/D0J agreement.

Whether or not criminality is involved, IE investigators
need to collect sufficient information to support suc-
cessful NRC enforcement actions. To this end, they need to
identify and collect copies of pertinent records, and
identify and interview persons who can provide substantive
information. When warranted by the nature of the case,
statements must be obtained. It should be noted that

- statements, or admissions, or other evidence obtained by IE
- investigators could be used for prosecutive as well as

civil enforcement purposes. Thus, these IE investigations
would enhance rather than hinder any subsequent criminal
investigation or prosecution.

In summation, IE and OIA have both had difficulty regarding
the respective investigative jurisdictions of the two
offices. Thus I feel that this matter needs to be clarified
by the Commission. I believe that the following points
support the IE position:

(1) The appropriate NRC Manual Chapters and Regulations
presently give IE rather than OIA broad authority to
conduct external investigations. This external
authority is not further conditioned by whether the
matter also involves potential criminality.

(2) A thorough IE investigation could pro. vide the basis
for NRC health and safety as well as referral deci-
sions.

(3) External investigations, as an operational activity,
belong under the cognizance of an EDO line office.

(4) IE has the capability to conduct such investigations.

1
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.

(5) The current situation is having an adverse impact on
the inspection and enforcement program and is causing
confusion among licensees.

(6) It is reasonable for IE to present the issues of a case
directly to D0J rather than through an intermediary..

. Such direct communication would facilitate mutual under-
standing and promote the ultimate objective of advancing
the safety of nuclear activities.

(7) The July 9, 1981 GAO report on OIA notes the need for-

OIA to concentrate on its legitimate internal audit
role.

.

Recommendation: I recommend that the Commission clarify the Delegations'of
Authority in MC 0113 and 0127, designating IE as the NRC
agent for all investigations external to the agency and
OIA as the NRC agent for all internal investigations.
Further, both offices should have coordination and referral
responsibilities with D0J for matters falling within their

. respective jurisdictions.

: Coordination: __ The Offices of NRR, NMSS, RES, ADM and OELD concur in this
recommendation. We have provided a copy of this paper to

. OIA for their information. OIA has indicated its desire '

to withhold written comment until such time at this paper
is forwarded to the Commission.

k/ _5 s
William J. Dircks
Executive Director for Operations

Commissioners' comments should be provided directly to the
Office of the Secretary by c.o.b. Monday, October 26, 1981.

Conunission staff office comments, if any, shduld be submitted to
~the Commissioners NLT October 19, 1981, with an information copy
to the Office of the Secretary. If the paper is of such a nature
that it requires additional time for analytical review and comment,<

the Commissioners and the Secretariat should be apprised of when
comments may be expected.<

.

Distribution:
Commissioners
Commission Staff Offices
EDO

- ELD
ASLBP
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Attachment A*

.

. . '

AUS 6 1981
.

. -
.

, .

MaiORANDUM FORi Chaiman Palladino
'.

Comissioner Gilinsky -

Co.missioner Bradford
Comissioner ,Ahearne *h ,-

-

-

Costissioner Robert's

k
-

FRCM:
James J. Cu= tings, Director'

Office of Inspector and Auditor
- -

,

OIA SPECIAL INQUIRY RE ADEQUACY OF IE INVESTIGATIONSU3 JECT:
50-358/80-09 AT THE WILLIAM H. ZIMMER NUCLEAR POWER

-
,

. ,

-

STATION ",
-

-
.

-
.

.
.

Mr. Applegate's allegations with, respect to my actions in this matter
.

-

are as follows:
. .

.

Pace 16 of oriainal GAP Petition , ,,, ,,.., ,..,,-
_.

"For instance, Phillip stated that the HRC becar.e aware of the
,

allegations against Zimer after Applegate called on February 28.
-

In fact,
On that date, Applegate called HRC Chaiman Ahearne. lier on February ,15,

.

k
when Applegate called Ins, begun two wee s earpection. and Audit Director James Cumings.

hcwever, the process had
.

Mr. Applegate called Cummings several more
--

to lodge his claims.
times before giving up in frustration and contacting the Chairman.
The relevant teiephone bill for Mr. Applegate's residence is attached
as Exhibit 5.) ' Mr. Cuctings received infomation which he apparently

.

| sat on."'
.

Phillic Interview ' , . . , , . .

" Senator Glenn's office p'rovided him with the hame of Or es Cummings,'

Phillip then explained that Applegate clairedDirector, DIA, HRC.
he centacted Cummings by '' telephone and related the informationApplegate also related
concerning the problems at the Zir.mer site.

to Phillip that he (Applegate) beccme frustrated with Cuctings as aresult of several telephone converations with Cuctings which culminated
with Cumings' requesting that Applegate provide "scrnething int t d that Applegate
writing" compiling the allegations. thought about the request'over a week,Phillip s a eend and became angry. According- r

to Phillip, Applegate stated that he was u'pset about the request
~

because he (Appleg~ ate) ha|d been incurring personal expenditures to

ymQW /M9o
9 :<<7w

.

3N' * .

-
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bring the information to "sc=ecne's attention and new he was
requested to.de more. Applegate said he then ellied Chairman-

Ahearne's office who apparently referred the matter to IE.".
.

In view of the above, I think 'it appropriate for me to provide, for the
record, my best recollection o,f the situatien. .

'

On February 19, 1981, Mr. Appregate called my office, spoke to my
secretary, and asked that I return his call. After several telephone
attempts by both Mr. Applegate and myself, we finally spoke two or three
days later. My best recollect, ion of the highlights _of this conversation -

is as follows: . .

, ,,

Because of his investigat' ion of the Zimer plant, he feared for his
> .

life and wanted me to provide for. his transportation frem Cincinnati,. -

Ohio, to Washington, D.C., and to also, provide for his protective
-

custody. . ,
,

,

Applegate had been to both the Cincinnati FBI and the Cincinnati.

U.S. Attorney's office and had n'ot r'eceived a satisfactory solutien
.

from these off. ices of his' problem., ,

.

He had currently locked h'imself in his home and was~ afraid to go -

.

outside because of the investigative reports he had written. He

reasoned that if he could' give these reports to someone in the . ._

Federal Government, then the pressure would be off him, i.e., they ' *

-

would be out of his control and that being the case he could go
about his business with Tess fear.

Applegate did not trust NRC and wculd definitely not deal with'the.

HRC Regional Office.

I told Applegate that I could het provide either the transportatien or
protective custody that he scught, but that I would be happy to receive
his written invest;.gative reports r.egarding the Zimmer Plant. Applegate

,
told me that my having a ecpy-of his reports might' solve his problems,

'

but that he would have to think abcut. it over the weekend and let ge -

know of his decision.
-

, ,

.

After talking to Applegate I da,1, led the C,incinnati FBI office and verified
that Applegate had been to their office seeking protective custody. The

'

agent to whcm I spoke characts,'ri:ed Mr. Applegate as apparently totally
sane. .,,

.

..

-

.

. ..
-

2
.

- > ..........:....... .:........................................ ..................... ..........
...........................................

""4.......................................................
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Several days later, exact data not recalled, probably about February 25
or 26, Applegate again called my office, but I was not in the office to
receive his call. He called a' gain that same day and again I was not in

. -
.

.

During the ' course of his conversation with my
'

to receive his call.'
secretary, during the second c'all, he 'a'sked for the name of my supervisor.

.

My secretary provided this infom'ation to Applegate and then called
former Chairman Ahearne's sects,tary alerting her that I would be awayThefra the office all day and sh'e,m,ight expect a call from Applegate.
next morning I _was contacted by one of fomer Chahman Ahearne's staff
and told that he had spoken to Ap'plegate and had referred him to the
Office of Inspection and Enforcem,ent (I,E) That sa. me day I was subsequently ..

contacted by Bill Ward IE, who told me that he had spoken to Applegate
and that Applegate had agreed 'to me'et with Headquarters IE staff in
Cincinnati .in the next few day's., In view of this arran.gement I did not..' -

.

recontact Applegate. ,*

,

-

.
-

.
,

.
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.

.

MEMORANDUM FOR: Martin'G. Malsch
Deputy General Counsel

,
,

FROM: James J. Cummings, Director -

^|s,
Office of Inspector and Auditor _ ;'

... . . ,

SUBJECT: RESPONSE TO UDALL LETTER . . _ ,_

_.

.

Pursuant to the Commission's February 7, 1983, instructions
I am attachincf herewith additional detailed information with-
regard to OIA's handling of documents in connection with GAP's
November 23, 1981, FOIA .equest.

Attachments:
1. Info re NRC's withholding -

of Harpster interv w/atts _:

2. Info re NRC's withholding
'

*
-- ..-. ~- . -

of Dft Docs w/att
.~~

cc: Commission (5) ---

I

Distribution
i'OIA 83-21i- OTK rdr --

|

I
|

|

|

,

.

1 < .

i
-

..

A EJ&h g,~- ~s

L -

. . . . . . . " T A . . .... . . . . . . . . . . . . . . . . . . . . .
, . . , . . .

, .
|

| crrocn> . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

|t474&Wf) ..J.. C..u..m...m.. i. *ah[ . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..

2/16 |........../.83'| ...........|..................... . . . . . . , . . . . . . . . . . . . .

-

cm> . . . . . . . . . . . . . . . . . . . . . .
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c' N Terr. Harmer ? emm m Lenrection . itr
G.+ s hover.:sr _;. 19H FOIA Recues:

The Office of Inspector and Auditor's (0IA) investigation into the.

Applegate allegations " Adequacy of IE Investication 50-358/80-09 at the
William H. Zimer Nuclear Power Station" (OIA file 81-18) - was initiated
in December 1980 and a final report issued August 7,1981. The scope of ~

this investigation, as defined by the Chaiman.in a December 15, 1980,
memorandum, was quite specific. OIA was to determine whether the Office -

of Inspection and Enforcement (IE) staff had conducted an adeouate
investigation of Applegate's allegations. At the same time IE was
directed to further investigate certain new safety issues raised by -

_

Applegate (see Attachment A - Ahearne memorandum to Cummings dated
December 15,1980).

In connection with OIA's investigation of Applegate's allegations,.

Terry Harpster, a former Region III IE Inspector, was interviewed by OIA
Investigators David Gamble and John Sinclair on March 6,1981 (see
Attachment B). About July or August 1981 the Director, 0IA, reviewed
Harpster's interview in detail and decided that it was not relevant to

* determining the adequacy of IE's investigation but:was relevant to
another 01A investigation "Zimmer Plant - Allecation re Deficient *

Construction" (OIA file 81-39) which had been opened in May 1981. This
latter case dealt with much broader issues at Zimmer and addressed
potential criminal issues which were being uncovered as a result of an
ongoing IE investigation at the Zimmer plant. Accordingly, the Director,
OIA, instructed that (a) an informational copy of the Harpster interview
be maintained in the 81-18 file; (b) the Harpster interview not be made a
part of the 81-18 report; and, (c) a copy of the Harpster interview be
placed in the 81-39 file and be made a part of any report issued in that
case. The interview of Harpster was not identified by OIA in connection
with GAP's November 23, 1981, FOIA request because the Director concluded
that because the interview was not relevant to file 81-18 it need not be
identified. It should be noted that Harpster's interview was not removed
from the 81-18 file after this decision had been made but rather a copy
continued to be maintained in the 81-18 file. GAP was not preiudiced by

' this decision, however, since the Harpster interview would only base been
identified but not released at that point in time. GAP apparently
obtained a copy of the Harpster interview in July 1982.

At the tine the Director, 0IA, concluded that the Harpster interview need.

not be identified, he believed that his staff had coordinated his deci-

| sion with NRC's Office of the General Counsel (0GC). 'he basis for that
belief was the Director's prior instructions to his staif that all F0IAr

matters were to be coordinated with OGC. While the Director recalls that
several discussions tock place between himself and his staff on this
matter, he does not recall any specific conversations with his staff..

,

wherein he verified that, in fact, coordination had taken place with OGC
and that his decision had OGC's concurrence. ,

,

.

n ~ , .---. - . . . . - . . - - - , . ~ . . . , , . , - . , . - - . - - . , , . - . , , ,-, -. ,..
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F Dec':lo:rc : - C:rs:: ice. witn GAP's
;nc.scaer u , N i. FOI R.ecues:

.

Although there had been previous telephonic contacts between the.

Director, OIA and (a) Cox Newspapers; (b) Mr. Applegate; and, (c)
Mr. Devine of GAP regarding the public release of OIA's investigative
report into the Applegate allegations " Adequacy of IE Investication
50-358/80-09 at the William H. Zineer Nuclear Power Station" - (OIA file
81-18) - the first written request for the report was by Cox Newspapers
in September 1981.

In connection with this request OIA* case file 81-18 was examined and.

found to contain, in addition to the expected normal final documents,
various draft generations of final documents. Also in connection with
this request an OIA staff member prepared a listing of documents which he
believed were subject to the Cox FOIA request. The listed documents fell
into the following categories:

Final documents which were at that time contained in OIA case files..

Final documents which belonged in OIA case files but at that time.

had not yet been filed. -

Various draft generations of final documents which were at that time -

.
'contained in ca*c file 81-18..

Various draft generations of final documents which were at that time.

in the staff members possession and not in 0IA case files.

As direct contact with Cox Newspapers determined that their only interest
was in the final OIA report and any documents issued thereafter, it did
not become necessary to consider the FOIA status of the various draft
documents.,

The Cox FOIA request however did reveal to the Director, OIA, that long.

standing written policy with regard to the handling of draft materials
was not being followed. By way of background, on June 20, 1980, the
Director, OIA, issued a memo to his staff which addressed ninor organi- .

zational changes and administrative matters (see Attachment C). The
following paragraphs of the June 20 memo are pertinent:

. "4. Files-

!

As you'know, our files are becoming more crowded each day. Therc-
fore every effort should be made to avoid duplication and to destroy

| or retire those files which are no longer needed. File folders are
not to be used to store drafts or reports, interviews or memos.
Once a communication is finalized, drafts, (except in the case of an
officially transmitted audit memorandum or report) notes and other..

'

miscellaneous matters are to be removed from the office filing
system - keep them at home if you wish. ,



-

.- .
.

.

9. ' -

4

7

"5. .% i;

In order to meet our resoonsibility under the Freer of Informatior.
- and Privacy Acts and to know what we have in our files, and more

,

importantly to be able to retrieve it, every document must be logged
in on the subject ~ card. To achieve this every incoming document
will be received by the secretary to the Director, date stamped and
expeditiously delivered to the Director before any copies are
made..."

The primary impetus for the June 1980 memo was the dTscovery that in many~
~

instances OIA investigators were utilizing the official case files as a
storage receptacle for all types of handwritten notes and various draft
generations of proposed outgoing correspondence. This situation was not
only wasteful - clerical filing time / reduced storage capability - but
more importantly, no useful purpose was served in maintaining such
material. Accordingly, after resolving the Cox F0IA request, the
Director, OIA, met with the investigative staff and reiterated the policy
cited above. To insure that this policy was implemented 0IA's
investigative case files were reviewed and draft materials removed.
Retention of such documents for personnel use was still permitted, but
only if maintained off premises.

The first written request by GAP for OIA's investigative report into the.

Applegate allegations (0IA file 81-18) was dated October 7, 1981, a'nd was
received by the office after the actions discussed next above. At the ,

same time Mr. Lowenstein received his copy of the report and associated
documents, GAP also received the same me:erials.-

.

On November 23, 1981, GAP submitted a broader F0IA request which is.

identified by NRC as F0IA 81-488. In connection with this request 0IA
case file 81-18 was again examined and found to contain only final
documents. Additionally, in connection with this request it appears that
several OIA staff members were questioned about documents concerning this

'

request. The exact questions which were asked of the staff and their
corresponding answers are in dispute as between the parties concerned.
However, this controversy notwithstanding, the documents in question are
clearly the various draft documents which were earlier identified by the
OIA staff member in connection with the Cox FOIA request.

The Director, 0IA, recalls a specific conversation with his Assistant
Director for Investigations just prior to his signing an OIA response in
connection with the GAP F0IA request. This conversation addressed the
following: (a) OIA case file 81-18 did not contain any draft material;
(b) staff investigators had been instructed that if they wished to retain
any draft material they could do so if maintained off premises; and (c)
that draft material had been removed from OIA case files. While the
Director, 0IA, can not specifically recall any other conversations on
this subject until after the GAP lawsuit had been filed, he is nonethe- -

less certain that if, in fact, a conversation or conversations did take- .
.

place and he was aware of all the facts he would have strongly taken the
position that insofar as the GAP FOIA request was concerned the draft ,

,

.
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. jn cuesticr. .:ere personal records an: r - ' s t vs:oret 12;- .r ru
,

on : a icisowing:

1. I tras the clear, unmistakable intention of the June 1930 memo -
verbally reinforced to the staff at various times - that the staff's
retention of draft documents - after supersession - was permitted
solely to accommodate those who for personal reasons desired to
maintain a chron file of their work;

2. Intention notwithstanding, before any document can be considered an
agency document, the agency must actually possess or control it.

.

Such was clearly not the case with regard to these-documents as the
staff member was the only person who controlled-and possessed the
documents in question; -

-

,

3. Connon sense would seem to dictate that the Government should not be
required to consider superseded draft documents as agency records
only because an individual maintains a copy of that document for his
personal use.

The Director, DIA - for the same reasons as was set forth with regard t'o.

the withholding of the Harpster interview - believed that his staff had
obtained the concurrence of OGC in this matter. However, he cannot
recall any specific conversations with his staff wherein he verified this
concurrence. It is controversial as to whether the OIA staff discussed
this matter with OGC. -

-

,

. .. .
-
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MEMORANDUM FOR: James J. Cummings, Di e tor, OIA
_.

FROM: John F. Ahearne

SUBJECT: THOMAS W. APPLE TE ALLEGATIONS.

.. . _.

I request that OIA conduct an investigation into whether the
Of fice of Inspection and Enforcement conducted an adequate' inves-
tigation of the allegations presented to it by Thomas W. Applegate
regarding activities at the William H. Zimmer Nuclear Power Station.
The I&E findings are set forth in I&E Report No. 50 ,358/80/9 (July 2,
1980).

.
,

I also wish to advise you that I&E has commenced an investigation
of the safety issues raised at pages 13 and 14 of the pleading
which the Government Accountability ' Project of the Institute for
Policies Studies recently filed with the Merit Systems Protection
Board.

cc: Victor Stello, IE

*
.
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Terry T_rr st er . * :: cr :-reenerations Specialist. IE, on detail as a
2.se:ial in zesti;ater to th: Ei::c==ittee on Energy. Environment, and
!.atural Ecscurces, G.sve rr. .ent Operations C:::ittee, U.S. House of
hepresentatives, . vas interviewed on March 6,1951, by Investigators
David Ca:ble and John Sinclair, OIA.-

Earpster said he worked in Region III of NRC frc= 1974 through 1979. He

said he was a technical support inspector initially for all plants in
--

..

Region III. He later became a project canager for.particular plants:
first for DC Cook Unit 2, then Monticello, then both Zicmer and Monticello

~

at the same time. Harpster said he began his inspection activities at
Zimmer in October 1977 as a preoperations start-up inspector. He said
he was assigned to this position until he left Region III in September
1979; however, he had no real involvement with Zicner after the Three
Mile Island CrMI) accident in March 1979. Earpster said that a pre-
operations inspector picks up a plant when construction is far enough '

along, i.e., about 60 percent cespleted, to review certain progra=s,
e.g., the cuality control progras f or preoperational work. Earpster

said that To= Vandel was his counterpart as the lead construction inspector.
Vandel had inspected Zimmer prior to Earpster's arrival but - there was a
period of overlap shen they both worked there. Earpster said John Menning

*

worked with him as a preoperations inspector who he was training. ~

Harpster said that ?bnning "took one look" and lef t the ERC because :the~
progra= uns so bad. He related that one of ?knning's reasons .for leaving
was that he saw how little support the inspectors got on the job.
Harpster understood that ihnning left to attend the University of Arizona
where he is working on his Ph.D. in cetallurgy.

Harpster said that Vhen he picked up Zicmer the licensee (Cincinnati Cas
and Electric Co=pany) had little appreciation for the amount lof resources
needed for the plant. He said they barely met ANSI Standard 18.1 which
is the criteria for staffing. Earpster explained that even this standard
is a loose one shich has since been upgraded. Harpster said that one of
his jobs was to show the plant nanagement what was required to get the
plant off the ground. He said that his inspections documented a number
of problems at Zie.ner. Earpster said that, for example, the employee
who was being placed in charge of th,e start up operation only had about
three conths of actual experience in the plant. He explained that the
licensee counted as nuclear experience the acount of time operations
employees vare onsite during the construction of Zinmer. Another example

was his impression that the plant personnel felt that, once the parts
were bought for the plant, they did not need any support from their
corporate offices. He also believed that many plant personnel felt a
nuclear plant vas similar to the operation of a fossil fuel plant.*

*

Ea'ipster sajd that he tried to resolve sc=e of these probic=s inforcally;chain to Vice Tresidentincluding going up through the licensee canagenent*

Earl Borgnann, but with no luck. ,
,

ATTACHMENT B(
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: ..ct:. .rq c. .iziais in Ecthesda, particularly Irv Peltier sho var
.7en :::;.ect manager in NFJ. responsible fer issuing the safety evaluatier
rc: r: (EEF.;. Harpster said that he presented his concerns at .that
secttng and the utility agreed to upgrade their progra.. He recalled
that the specific respense v'as to " buy" an engineer from General Electric
to assist thes.

~ *

Harpster said that the overall probles was that NRC's licensing process
was rolling much faster than he could " ratchet" improvements at the
plant end. Harpster said that NRC's require.ents sure a " joke." He
said that NRR was about to issue the SER and they set. up a meeting of _

-

the Advisory Committee on Reactor Safeguards (ACKS) to stich he was not
invited.

.
.

Earpster said he vent up the Region III managemend chain and presented
his concerns. He said he attended the ACRS neeting anyway. He recalled
that shen licensee officials were questioned by ACPS Chairman Eender,
they said several things that were not true. Harpster noted that not
only did he feel they were not true, but Manning also believed they were

Harpster said he presented this conflict to his boss, Robert tiarnick,not true.
when he returned to the regional office. He said that he and Menning

later talked with one of the licensee officials sho had testified to the
ACRS (Jim Schott sto was the plant canager of Zin=er). During their

conversation, Harpster had Warnick read Schott's .te.stimony to Schott
over the phone. He said that Schott then agreed -that the testimony did
not convey the correct impression. Although Schott assured Harpster and
Menning that he would clarify this at the next ACES ceeting, he did not.
Harpster believed that Schott's subsequent testimony even aggravated his

.

earlier statements.
'

He recalledHarpster said he briefed his nanagement on this natter.
that his Regional Director, James Keppler, sent a letter to the ACRS
inforning then of the situation. Harpster understood that this letter
was later fowarded to the Atomic Safety and I.icensing Board (ASLB).

Harpster expla ined that, af ter the ACRS neeting, he also informed Feltier
He said that Feltier later -

(in Menning's presence) of his concerns.
claimed that he did not recall Harpster's expressing his concerns to

Harpster explained that Peltier is a " pro-nuclear" " pro-licensing"him.
employee. He also explained that during a start-up of a nucicar plant,
1;RR is on a very tight schedule; the IE inspector is of ten viewed by ??RR
as an adversary when he uncovers deficiencies which NRR has already
"bicssed."

Feltier told Harpster that he hadinforced the licensee about an IE
iny'estiga tion underway on the subject of the licensee's testimony before

,

the ACRS. Peltier also inforned Harpster that Charles Earth (attorney with
the Of fice of the Er.ecutive Legal Director) had called Janes Yore (Chaircan
of the ASLE Fanel) and told Yore to throw away reppler',s letter describing ,

the discrepancies. Earpster pointed out tha t these latter two r.stters
were the n:bject of a recent inves t igation by OIA. Farpster said in
s tr. .u y t ha t thi s wa s a si tu a ti c n '.,e r e the sys t e:. b: c' e d ern : L?R

vingt Er4 am the " bad ggrys" trying to hold up plant licensing.
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this tice thet the TMI accident occurred.harprier said that it was abcut been back to Zic=er since.He said he was assigned to TM1 and he has notZi==er still had problems. A principal
Harpster said that, when he left,as a practical =atter, there was no QA progra= for operations.

all ZL==er had was one person assigned to this function and
one was that, -

He said that
that person could not possibly do all that the job required.

Harpster said that realistically the IE modular inspection program does
.

not- deal with the things you have to focus on early in a plant.'s life.
an inspector must deal with the problems he knows areHe said that Earpster saidand then deal with other problems in addition. Zimmer. Heimportant

that he had to deal with the construction people somewhat at
the licensee had minimal involve =ent with the construction atsaid that this

everything was controlled by its contractor. He said that
is a problem because, after the plant is built and the contractor leaves,
Zimmer:

He said
the licensee would not have any expertise to ha.ndla the plant.
that for example there was no one on the licensee's corporate staff for
reactor instrumentation and control systems. Harpster felt that this

licensee was "in over its head."

Harpster said that people of ten bring matters to an inspector's attention.
-

there
an inspector can deal with some of these matters, butHe said that

are some which he cannot. Harpster said that sometimes so cany things '

are wrong that a plant is out of control. Harpster concluded that "Zimmer
of control." Harpster explained that a licensee's ability to(by, e.g. , thewas out

get money for the construction of a nuclear power plant
,

sale of bonds) is based upon the percentage of completion of the plant.this reruits in a situation ehere the construction personnel
He said that Harpster

attempt to turn things over as completed before they are ready.the licensee staff is not properly
said that Vhat then happens is that He said when the licensee finds
prepared or trained to handle them.are wrong, they cannot fix or test them properly.What they
things that
must do is give the problems back to construction to be remedied. does

Harpster said this is indicative of a construction QC program thatHe said this is a situa, tion which an NRC preoperations inspector
the licensee' not work. He said that one exacple of this was thattries to head of f. According to Harpster the time required

had not ordered any spare parts.
to obtain additional or replacement equipment is so long it causes ai
major problem to licensees trying te resupply or obtain back-up equ pment.

Harpster said that sometimes plant nanagement puts so noch pressure onthings done. He said that
their personnel that the personnel cannot get h the same
these personnel then sonetimes use NRC inspectors to accomplisthe inspector

they feed inspectors information so it appears that
f.oynd the deficiency rather than the plant personnel. Harpster said
things:

*

the construction pregramwhat he could see, it appeared thatthat, fr e:

*
.
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Harpster said that bsth the site construction canager, Mr. Gear (phonetic)
and the site QA manager Mr. Schweirs were friends of Vice President Borgmann.

- Harpster believed that Schweirs was assigned by the licensee to keep the
plant canager (Schott) .under control. Earpster caid Schweirs even
called the regional office to try to Fet se=e of the IE inspection
reports, 'dmanged. Harpster said Schweirs also asked him to send II
inspection reports to him (Schweirs) so he could decide which natters
would be sent on to Schott.

'

-

: ..

.

Harpster. said part of the problem was that NRC does not have explicit
regulations to inspect against. He said that the preoperations inspector
is faced with the task of trying to get control of the site and helping
the licensee to solve its problems. He said that -the inspector only docu-
ments a small percentage of this " helping work." Earpster said the
licensee had no people involved with preoperations and test acceptance.
He said that everything was bought under contract so the contractor was

-

able to do whatever it wanted. Earpster said the licensee then had no
one who knew how to handle the problems that were " built-ir.."

Harpster said he tried to' get the plant managers out to take tours of
the plant. He said that one assistant plant canager said he was scared .

to tour the plant because of' the convicted felons working out there. - -
'

Harpster said that sometimes the licensee's own security force could not
handle disturbances and they had to call the local sheriff's office.
Harpster expla ined that there is some drinking of alcohol on all nuclear
construction sites. However, the licensee at Zicmer did not have much
control of things. Harpster said there were a lot of " tough guys"
working at the plant and the situation got vorse when they were drinking.

Harpster said that there are nany allegations at any nuclear power
plant; however, usually only a certain number are true. Harpster said
that one could tell that there were a large number of problems at Zimmer
because so =any allegations were coming up.

Harpster said there was a lot of pressure on individual IE inspectors
because of the momentum generated by the NRC licensing process. Earpster
said that pressure is also created on construction personnel by the
contractor's veld production schedules. He explained that the construction
canager has to have a certain number of welds completed to keep the
piping installation on schedule. He said that probic=s arise when the
construction personnel are pushed. Harpster said that for a QC inspector
to stop construction for any deficiencies, he sould have to hold up nany
phases of the construction of a $1 billion plant; so the QC inspectors
norna11y do shat they are told.

.

.

.
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Earpster said. h va.er, thts liaison person also " steers" the insrectorr'
a ctivi ties. Earpster sai: that dealing with this liaison :crien does
allow the inspector to get through NRC's modular inspection progra= very
well. Harpster noted that there is no real internal audit of the NIC's
inspection progra=.

Harpster described the "helpin5 activities" that. an IE preoperations
inspector engages in as a process of getting all the procedures and~

~

controls in place. Be said that this activity constitutes oniv about two
lines in the IE procedures, but it is the largest part of a preoperations
inspector's time. . . _

_

~

Earpster estimated that the interest cost alone in holding up construction .

of a nuclear power plant for one day would be several hundred thousand
dollars. He observed that, with the increased pressure on NRC to license
power plants, he vould expect even core pressure to be placed en IE
ins pect ors. He said that pressures on the licensee personnel to make
exceptions to the acceptance criteria in the preoperations tests are
very real. He said it is difficult f or an IE inspector to tell whethe'r
the licensee's exceptions are based on valid engineering analyses. He

said that all inspectors cannot possibly be experts in all areas.
Harpster said the inspectors cust rely on the licensee's people to .

'

review the exceptions. Harpster said that this represents a flaw in the
NRC's system because the licensee's reviewers are under the same pressure
to approve exceptions. Harpster pointed out that the licensee, because
it is a utility company, cannot pass on the amortization costs to the
ratepayers until the plant reaches the point of completion, i.e., the

stage of commercial operations.
.
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Li?:h..=r; E4

L. Bickwit, General Counsel;y-
;l'%

-

";'T.RA*:DU" FnR:
p

"3.7. c
q -

James J. Cunnings, Director
Office of Inspector and Auditor Ng,by.FR0":

SUBJECT: RESP 0flSE TO C0tlGRESSttAt! UDALL'S DECEMBER 7,.1982, LETTER
~

~

In response to Congressman Udall's December 7,1982 letter,- I bring to your'

attention the following:
'

The Office of Inspector and Auditor's (OIA) investigation into the
Applegate allegations - " Adequacy of IE Investigation 50-358/80-09 at

.

the Willian H. Zimer fluclear Power Station (0IA file 81-18)" - was
opened in December 1980 and a final report issued August 7,1981. The
scope of this investigation, as defined by the Chairman in a Decenber 15,
1980, nenorandun to me, was quite specific. OIA was to detemine whether
the Office of Insoection and Enforce:ent (IE) staff had conducted an
adeouate investicatinn of Acoleoate's alleoations (emphasis added). At
the sane time IE was directed to investigate certain new safety issues
raised by Applegate (see Attachment A - Ahearne memorandum to Cunnings
dated December 15,1980).

~

- c_ _ _
_

. -

In early August 1981 - almost a year and a~ half ago COIA concluded that~ r

-

.

the overall IE investigation of Applegate's allegations was
-

unsatisfactoiy. The basis for that finding was,'anong other things, that:
- -

the investigation failed to detemine the correct status and history-

of several welr's;

the overall investigative effort was neither vigorous nor _

-

sufficiently broad in scope;
~

the finding of "non substantiated" with regard to the allegation-

that defective welds in safety-related systens had been accepted is
*

not consistent with the facts.
*

These findings are clear and unambigunus and, by any standard, the
.

language is hardly that which would be used if OIA's objectives were to
put either the NRC or CG&E in a favorable light.

'

As a result of OIA's August 1981 report and subsequent correspondence
between OIA and the EDO, both the Comission and Congressnan Udall's

.

office were alerted to the potential problems regarding the Zimer
fluclear Power Station. To now say that the exclusion of the Harpster
interview fron 0IA's report contributed to the delay in public~'

recognition of the true status of the Zimer project is just not -

supported by the facts and is in ny view a lane excuse now being offered ,

to olvert attentiqn away iron (pose uno rat apa to recognize and take |6

& n W/) II A n e - _
00\ua + rpo_)

5~l'f-
-- , , , , .m2.---._-.--.a .---e- -- ---w--- ---- - - - - - - -- ___
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: f." : MQ ider".i#ieC' sm year and a half ac;
--.- m =~;.

~p 7 m -mr? I uculd .like to orovide you with the following ouote from
a Julv 22.19El, letter to Chairman Hendrie from Edwin Harper, Deputy
Director, 0"S. discussing efforts to elininate fraud and waste from -

Governnent: "One point, which I particularly want to call to your
attention, is the result of a study done by one of our most experienced
Inspectors General. He found that virtually every na,ior public scandal
over a period of several years had been preceded by an audit report that*

was available to management some six months prior to oublic exposes of --

the problem. The basic point of this letter is to encourage you to stay
! .in touch with the activities of your ' Inspector General'."
:

In connection with OIA's Applegate investigation Terry Harpster, a former.

Region III IE Inspector, was interviewed by OIA Investigators
i David Ganble and John Sinclair on March 6,1981. About July or August-
| 1981 I reviewed Harpster's interview in detail for the first timo and- '

decided that it was not relevant to the Applegate investigation but was'

relevant to another OIA investigation "Zimer Plant - Allegation ret

|. Deficient Construction (OIA file 81-39)" which had been opened in May
- 1981. This latter case dealt with much broader issues and was to address

potential criminal issues which were being uncovered as a result of an
,

| ongoing.IE investigation at the Zimer plant. Accordingly, I directed
that the Harpster interview not be made a part of the 81-18 report and ' -

that a copy of the Harpster interview be placed in the 81-39 file and be
.

,

made a.part of any report issued in that case. I have again. reviewed -

:
t Harpster's flarch 6,1981, interview and believe that my July / August -

decision was correct as the interview is void of any information which is'

related to the question of whether the IE staff had conducted an adequate

;,
investigation of Applegate's allegations (see Attachment B - Harpster
interview dated Itarch 6, 1981). Additional information on this subject

is contained in rqv June 24, 1982, menorandun to Bert Davis, a copy of
,

which was furnished to both the Comission and Dr. Myers in June 1982
(,seeAttachmentC).

'

'

On its own initiative OIA brought potential criminal issues involvino.

| construction of the Zimer plant to the Departnent of Justice's (00J)
| attention in May 1981 - almost two years ago. This too is hardly the

action which would be taken by an office that was interested in placing-

:
; the Zimer project in a more favorable light or trying to delay public
| recognition of the alleged wrongdoing at the Zimer site.
'

NRC is currently in Federal Court litigating fir. Applenate's suit against..

the agency relative to his FOIA request. Until the cou : adjudicates

this matter it would obviously not be in the Government's interest to
discuss any aspect of this natter publicly.

Finally, given the onesidedneiis of the Udall letter and the publicity which
Congressnan Udall's office saw fit to afford the letter before getting a
respnnse fron flRC, I can only conclude that the whole exercise was designed
not to determine the true facts but to make a nedia splash. It is absurd that
DIA is nnw bano charced by Concressnan Udall with coverino uo the Zimer .

| natter whch in fact it pas 01A's iniltial indepenctent reportind of the Zim(r

.

6
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Attachments:
As stated above.

,

cc: Chaiman Palladino
Comissioner Gilinsky
Comissioner Ahearne
Comissioner Roberts <

Cornissioner Asselstine
M. Chopko

.

.

.

.

.

%

.

Distribution
OIA File 81-18
OIA rdr

.

.

.

.

O
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MEMORANDUM FOR: 'E. B. Blackwood, Chief Reactor Projects Section (RI & III),
RPRIB,DRRRI IE

'FROM: James H. Sniezek, Director, Division of Resident and
Regional Reactor Inspection IE ]

-

SUBJECT: REACTOR CONSTRUCTION INSPECTION PROGRAM EVALUATION

* -

You are designated to lead a team con) prised of G. C, Gower,~ PDA, R. E. Shemaker,
PDA, and yourself for the purpose of evaluating the Reactor Construction
Inspection Program and its implementation at the W. H. Zimmer Nuclear Power
Station. The scope of this evaluation is enclosed. .

Organizationally, you will report directly to me while conducting this evalu-
ation. You have been relieved of duties as Chief, Reactor Projects Section
(RI & III) so as to enable you to devote full-time effort to this project. I
have been assured by N. C.Toseley, Director, DPDA, that tiessrs. Gower and
Shemaker are available for full, time participation in the: project,;during

,

which they will report to you. = --

I expect you to issue a draft report on or about Decenber 1,1981 and the--
final report by December 15, 1981.

,
.

U v
J s H. Sniezek Director
D ision of Resident and Regional

eactor Inspection
. Office of Inspection and Enforcement-

'

Enclosure: -

'As stated .

ce nelosure:
'

. G. Keppler, RIII
N. C. Moseley, IE
G. C. Gower IE
R. E. Shewmaker IE .

R. C. DeYoung, IE -,7n j ''''[A WY
W *-

OCT 2 91981 .
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REACTOR CONSTRUCTION INSPECTION PROGRAM EVALUATION

A. Ob.iective

Determine the extent to which content and implementation of NRC inspection

and enforcement programs may have affected or contributed to the accumu-

lation of problems found during the IE investigition at the W. H. Zimer
' '

Nuclear Power Station. Recomend appropriate action.
, _ , _ _

*

B. Background --

The IE investigation (Report No. 50-358/81-13) of activities associated

with the W. H. Zimer Nuclear Power Station revealed several problems

related to effectiveness of quality assurance programs. In the interest !

of learning from this experience, it is important to examine both content ,

,
. , _ . _ . . . ,

and implementation of the IE Reactor Inspection Progra's that was applied -

at Zimmer. : - r ~ - '''-
~ '-

.. -

.

Several issues regarding effectiveness of the Reactor Inspection Program

have arisen as a result of the investigation. Examples would include the
.

effect of very close scrutiny at Zimer on the number of findings relative

to lower levels of effort at other conttruction sites, the extent to which

the inspection program as written could or did identify the deficiencies

revealed by the investigation, and possible improvements in the inspection

program that could facilitate identifying earlier those symptoms of quality

assurance breakdown within the expenditure of limited resources normally .

allocated to construction inspection.
*

.. -
4

.

- - - - - - - - - - - - . . - . . _ _ _ _ _ _ _ _ .,-,,...--._,e . . _ , _ _ , _ . _ . _ _ , _ - - ,-.,.--.-m. ,y , _.,,,,,,y - - _ _ , , - - ,-,-,--w,
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, ..

This evaluation will constitute a systematic review of the inspection and
,

enforcement history at Zimer during construction. The activities

described in,the work plan below represent an initial estimate of the

scope of this evaluation.
.: : . . .

-

n_: 2:- -t- . . . :- - -.;

C. Work Plan

1. Review Zimer Investigation Report and associated correspondence-

to identify specific problems that reasonably could have been

detected and corrected through implementation of the construction'
.

~ '

inspection proDram.

.. g_-....
_ _

.. .

2. Review the construction inspection program that. wast n.effect.over:
. . . ..:.i -

'

the Zimmer construction period.- -.__ r , - - -- -. _

3. Review the Quality Assurance Program for construction at Zimer.

--

. ..

4. Review inspection reports, related correspondence and 766 file data

that address construction at Zimer.
-

.

~

5. Review construction deficiency reports and other reports from CG&E

associated with construction at Zimer.
'

.

-

-
.

6 Review the historical Outstanding Items File for Zimer.

..

R

9 8
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.

. .

,

.

7. Discuss apparent'anomallies and questions developed during the

review of documentation with appropriate Region III management

.and inspectors.
.

:::-

8. Summarize findings and develop recommend'ations as appropriate.

9 Produce program evaluation report -

3 _
- -

Issue draft report
-

'

,-

Discuss with Region III and IE:HQ Management --

Issue final report

. .

_
e'' .

.

g

. -g
_ ; :-- ---

.

.

.

O

.

|

.

.

W

9

6

4

|
~

. . . . - . . _ , _
_ _ .
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' April 29, 1981
_

MEMORANDUM FOR: James H. Sniezek, Director, Division of Resident and
Regional Reactor Inspection

:_ t- _ - ._:

FROM: James G. Keppler, Director,-Region III
.,

SUBJECT: RECOMMENDATION FOR NOTIFICATION OF LICENSING BOARD-
IWILLIAM H. ZIMMER NUCLEAR POWER PLANT.(AITS F03017981)

ThepurposeofthismemorandumistorecommendinacAor~dancewithMC1530
h

that the Licensing lloard for the William H. Zimmer Nuclear Power Plant be i

notified of an ongoing Region III investigation. The investigation began
'

on January 12, 1981, and resulted from allegations received _from an ex- - - '

Zimmer site worker on November 18, 1980, and from allegations received from
Thomas Applegate through the Merit Systems Protection Board in a letter
dated January 5, 1981. Investigation of these allegations has resulted in
additional allegations and information from present and former Zimmer site
workers.

- --
_ ;. : .. _

,

Ten NRC inspectors / investigators have interviewed over 90 individuals and -
~

have spent over 1200 man-hours of field work. Investigation efforts to
date have identified quality problems associated with structural beam
welds, material traceability, conformance with welding code provisions,
and several other quality control problems. These problems are described
in Enclosure 1. To prcvide assurance that problems similar to those
identified by the NRC investigators do not recur during future construc-
tion activities, the Licensee has consnitted to an extensive corrective action
program. These commitnests were documented in an Immediate Action Letter
(copy enclosed as Enclosure 2) dated April 8, 1981.

Based on the investigation findings thus far, additional actions to confirm
the quality of past construction work are warranted. To that end, an
enforcement meeting was held with the licensee in the Region III office on
April 10, 1981, in which the licensee described a program being developed
to establish an acceptable level of confidence in the quality of past con-
struction work. This program is expected to be finalized by the licensee
and approved by Region III by June 1, 1981. A copy of that program will
be provided to you for transmittal to the Licensing Board as soon as it
has been finalized and accepted by Region III.

The investigation is expected to continue for at least another six weeks to
two months. Although many of the findings thus far are new, potentially
important, and potentially relevant to the Zimmer Licensing Board pro-
ceedings, we do not yet know (1) if the findings put a new or different
light upon an issue before the Licensing Board or raise a new issue,

o n ,, n

& Mf- .

. . .- -. _ _ _ . _
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James H. Sniezek -2- April 29, 1981

(2) if the findings affect cu rent staff positions, or (3) if the findings
have possible applicability ti other projects. We will make those deter-
ainations upon completion of tho investigation and will provide those to
you for transmittal to the Licensing Board.

Requested completion date for this Action Item is May 27, 1981.
? . " ' _ .. .

$f __

~
_ .

James G. Kepp er
Director

Enclosure: IAL dtd 4/8'/81 to ,

CG&E fm RIII -

cc w/ enclosure:
J. Lieberman, Deputy Director

Rulemaking & Enforcement
Division

M. Meadows, AITS Cord., IE .-

'
'

:1. _:.: : : : . : _: : .: -

. - -~- . -_ _ , . -
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April 8, 1981 .A
.

Docket No. 50-358 ~-- '

Cincinnati Gas and Electric F -

Company
ATTN: Mr. Earl A. Borgmann 2I : ~

~~5-

Senior Vice President C -

Engineering Services and
Electric Production

139 East 4th Street ,

"- = - - - -

Cincinnati, OH 45201 " T --
-

Gentlemen: -

*

.

This refers to concerns identified during the ongoing investigation at the
Zimmer site which were discussed with you and members of your staff on
March 27, 1981, by R. F. Warnick and members of the investigation team and
which Mr. Warnick and I discussed with you on March 31, 1981, in the
Region III office. The investigation began on January 12. 1981, and is
expected to continue for several more weeks. The results of the investi- -

gation will be documented in two or more investigation reports. .a

The NRC's concerns relating to ongoing construction related activities are-
the subject of this Insnediate Action Letter. This letter documents the
following corrective measures which we understand you have initiated or
plan to take concerning the problems identified by the NRC:

1. Concerning QA Staffing

CG&E will increase the size and technical expertise of the CG&E QA
organization by adding individuals qualified in the areas of radio-
graphy and nondestructive testing, piping supports and hangers,
welding, structural design and fabrication, electrical design and
construction, and metallurgy. We understand CG&E will utilize
temporary personnel qualified in these areas until permanent staff
members have been hired.

2. Concerning Independence and Separation Between Kaiser Construction
and Kaiser QA/QC

CG&E will take action by April 15, 1981, to assure independence and
separation of the QA/QC function performed by Kaiser from the con-
struction function. Region III will be infonned of actions taken.

3. Concerning QC Inspections

Using the personnel described in item 1 above, CG&E will conduct 100%
reinspections of QC inspections conducted by Kaiser and other con-
tractors after the date of this letter. This will continue until the

3J w -(L ) / /r/ M 9
1 A(

+ t uv W
6 f-=

. _ _
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Cincinnati Gas and Electric -2- April 8, 1981
Company

revised CG&E audit program as described in item 10, below, is imple-
mented by these qualified individuals and RIII releases this require-
ment.

,

4. Concerning QC Inspection procedures
~

'

All QC inspection procedures will be reviewed and revised (where
appropriate) by qualified design engineers and QA personnel.- These
reviews will be conducted by personnel independent of the construction
organization to confirm that the procedures include appropriate inspec-
tion requirements and applicable hold points. The construction activities
controlled by these QC inspection procedures will not be performed after
tiie date of this letter until the applicable procedure has been reviewes
and approved. .

5. Concerning Training

QA/QC personnel at the Zimmer site will receive training on any new
procedures and practices resulting from actions taken to fulfill pro-
visions of this letter prior to implementation of~the procedures. '

In addition, refresher training will be given prior to June 1,1981, on -

(a) the identification and documentation of nonconformances, deficien-
cies, and problems, (b) the procedure for resolving nonconformances,
deficiencies, and problems, (c) the feedback mechanism for informing-
the identifying individual of the resolution of the nonconformance,
deficiency, or problem, and (d) the avenue of appeal should the
identifying individual disagree with the adequacy of the resolution.

6. Concerning Deviations from Codes and FSAR Statements- -

~'

Prior to May 1,_1981, the procedures governing the identification,
reporting, and resolution of deviations from Codes and FSAR state-
ments will be reviewed for adequacy and revised as appropriate. The
procedures will require CG8E to review and approve the resolution of
any such deviations.

7. Concerning the Voiding of Nonconformance Reports

The procedures governing nonconformance reporting will be reviewed for
adequacy. The review will be accomplished not later than April 10, 1981.
The disposition of each nonconformance report together with appropriate
justification will be documented.

8. Concerning QA/QC Records

The review and alteration of existing QA and QC records has been stopped.
These records will be controlled by CG&E until a program defining records

_
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control, usage, and adequacy has been prepared by CG&E and agreed
to by RIII.

9. Concerning Conditions Adverse to Quality . _.-- .

.

CG&E will perform a 100% review of all surveillance and nonconformance
.

reports written by contractor personnel after the date of this letter.
This program will continue until RIII releases this requirement.

10. Concerning the Audit Program
.

The existing CG&E audit prograh will be reviewed and revised by
June 1,1981, to include technical audits of construction work and -

more comprehensive and effective programmatic audits.

Please inform us immediately if your understanding of these itens is different
from that stated above.

..

Sincerely,
~''_

, 1;- -- . _.
- . _

f .
<

i ~

.-1 -1

0cf ames G. Keppler
Director

cc:
Mr. J. R. Schott, Plant

.

Superintendent - -- - --- - ~ - - -

Central Files
Reproduction Unit NRC 20b
AE00
Resident Inspector, RIII
PDR
Local PDR
NSIC
TIC|

| Harold W. Kohn, Power

|
Siting Commission

- Citizens Against a Radioactive
Environment

Helen W. Evans, State of Ohio
|

.
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CHRONOLOGY OF RIII/0IA/DOJ INTERFACES
.

2/3/81 RIII telephoned DOJ to discuss Applegate allegations about
drunks, gambling, firearms, prostitution, etc. to determine

- DOJ jurisdiction regarding those . matters and to determine if
DOJ was interested in pursuing those matters.

2/17/81 OIA (Cummings) visited RI'I to discuss the roles of CIA and
RIII in responding to Mar.t Systems Protection Board matter. .-

_

2/25/81 RIII telephoned DOJ to discuss 2/26 meeting in RIII with -

Applegate and Devine and invite DOJ to attend. --

2/25/81 Presseting on Applegate/Devine issues with OIA (Schneblin).
.

2/25/81 Applegate/DevinemeetinginRIIIwithOIANSch'deblinFin ~

attendance. -
-

2/26/81 RIII informally discussed potential criminal concerns with
OIA (Schneblin).

3/3/81 RIII telephoned DOJ to give results of Applegate/Devine -
meeting.

3/81 OIA (Sinclair and Gamble) visited RIII to discuss current
RIII investigation results.

.

4/17/81 RIII briefed FBI on Applegate issues and informed FBI that
NRC was investigating falsification and OIA would be
handling it.

4/22/81 RIII and CIA met with DOJ to discuss falsification issues.

4-5/81 0IA conducted conference calls with DOJ regarding criminal
investigation approach.

| 5/5/81 OIA telephoned RIII to discuss parallel proceedings issue
j and to offer assistance in investigation.
:

| 5/6/81 OIA telephoned RIII to state OIA would participate in
'

criminal aspects of investigation.

5/15/81 OIA telephoned RIII to discuss parallel proceedings issue.

5/26/81 Hamo from DOJ to OIA resolving parallel proceedings issue.

5/26-28/81 OIA visited RIII to interview investigation team.

6/1/81 Memo from OIA to RIII regarding DOJ resolution of parallel
proceedings issue.

,

_
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6/2-11/81 OIA and RIII onsite. RIII briefed CIA on criminni aspects.
OIA conducted interviews, some of which were attended by
RIII.

,

~

7/7-8/81 OIA continued interviews on site, some of which were'
attended by RIII.

8/18/81 Memo from OIA to DOJ forwarding a copy of the draft
investigation report.

_ , .

4

9/4/81 OIA and RIII met with DOJ to discuss investigation report.
DOJ concurred that release of the report for civil ptrposes
would not compromise future potential criminal actir,n by
DOJ. DOJ advised OIA to discontinue criminal investigation
pending completion of civil investigation to avoid parallel
Proceedings problems.

._

_

9/9/81 Memo from DOJ to OIA regarding results of 9/4/81 meeting.

9/17/81 Memo from OIA to DOJ in response to 9/9/81 memo from DOJ to
OIA stating disagreement with parallel proceedings issue but
that OIA would discontinue pursuit of criminal matters until
civil actions were completed.

12/3/81 Memo from OIA to DOJ forwarding a copy of 81-13 as issued.

' " * ' ' ~ ~3/19/82 Memo from DOJ to RIII requesting advice on when RIII
expected to complete inspection and submit a final report.

_

3/22/82 Memo from'RIII to OIA regarding coordination of
investigation effort.

3/24/82 Memo from RIII to DOJ advising it of anticipated
completion date for investigation.

.

4/21 & 3/7/82 Menos from DOJ to RIII regarding DOJ request for a meeting
with RIII and OIA to discuss ~ civil and criminal
investigation plans.

5/20/82 RIII and OIA met with DOJ to discuss the status of and plans
for the ongoing investigation.

.
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