
. _ _ _ _ _ _ _ -_

NUREG-0386
( Digest 6

Revision 3 s

UNITED STATES
NUCLEAR REGULATORY COMMISSION STAFF

PRACTICE AND PROCEDURE DIGEST

Commission, Appeal Board and Licensing Board Decisions
July 1972 - September 1991

,

O

Manuscript Compleied: July 1992
Date Published: August 1992

Office of the General Counsel
U.S. Nuclear 2.egulatory Commission

Washington, DC 20555

O
!v

eEA'*ISSII92esi
0386 R PDR

.
. .. . . . . . . . . . . . . .. .

.



. . _ _ . _ . _ - _ - _ _ _ _ _ _ _ _ _ _ _ _ _ _ - _

AVAILABILITY NOTICE

Availability of Reference Materials Cited in NRC Publications

Most documents cited in NRC publications will be available from one of the following
sources:

1. The NRC Public Document Room, 2120 L Street, NW., Lower Level, Washington, DC
20555

2. The Superintendent of Documents, U.S. Government Printing Office, P.O. Box 37082.
Washington, DC 20013-7082

3. The National Technical information Service, Springfield, VA 22161

Although the listing that follows represents the majority of documents cited in NRC publica-
i tions, it is not intended to be exhaustive.

Referenced documents available for inspection and copying for a fee from the NRC Public
Document Room include NRC correspondence and internal NRC memoranda; NRC bulletins,
circulars, information notices, inspection and investigation notices; licensee event reports;
vendor reports and correspondence: Commission papers; and applicant and licensee docu-
monts and correspondence. *

The following documents in the NUREG series are available for purchase from the GPO Sales
Program: formal NRC staff and contractor reports, NRC sponsored conference proceed-
ings, international agreement reports, grant publications, and NRC booklets and brochures.
Also ava!!able are regulatory guides, NRC regulations in the Ccde of Federal Regulations,
and Nuclear Regulatory Commission Issuances.

Documents available from the National Technical Information Service include NUREG-series
reports and technical reports prepared by other Federal agencies and reports prepared by
the Atomic Energy Commission, forerunner agency to the Nuclear Regulatory Commission.

Documents available from public and special technical libraries include all open literature
iteins, such as books. journal articles, and transactions. Federal Register notices, Federal
and State legislation, ano congressional reports can usually be obtained from these
libraries.

Documents sJCh as theses, dissertations, foreign reports and translations, and non NRC
conference proceedings are available for purchase from the organization sponsoring the

ipublicat on cited.

Single copies of NRC draft reports are availab'o free, to the extent of supply, upon written
request to the Office of Administration, Distribution and Mail Services Section, U.S. Nuclear
Regulatory Commission, Washington, DC 20555.

Copies of industry codes and standards used in a substantive rnanner in the NRC regulatory
process are maintained at the NRC Library, 7920 Norfolk Avenue, Bethesda, Maryland, for
use by the public. Codes and standards are usually copyrighted and may be purchased
from the originating organization or, if they are American National Standards, from the #

American National Standards Institute,1430 Broadway, New York, NY 10018.
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UNITED STATES NUCLEAR REGULATORY COMISSION

STAFF PRACTICE AND PROCEDURE DIGEST

(The July, 1992 Update includes Commission, Appeal
Board, and Licensing Board Decisions issued from

July.1, 1972 through September 30,1991.)

NOTE TO USERS

On June 27, 1991, the Commission completed final rulemaking which involved
major changes in the structure and procedures of the Commission's adjudicatory
hearing system. In light of its decision to abolish the Atomic Safety and
Licensing Appeal Panel, the Commission issued a final rule which provides for
direct discretionary appellate review by t!,e Commission of all appeals (and
other appellate. and related matters) from initial decisions of presiding
officers in all formal and informal adjudicatory proceedings. 56 Fed. Rec.
29403 (June 27, 1991).

Effective July 29, 1991, a petition for review of an initial adjudicatory
O decision must be filed with the Com:nission, which will exercise its discretion

whether to take review of the initial decision.

All matters per. ding before the Appeal Boards on June 27, 1991 were decided by
the Appeal Boards under the regulations in effect prior to October 24, 1990.

Initial adjudicatory decisions issued prior to the July 29, 1991 effective date
of the final rule were reviewed by the Commission, acting in place of the
Appeal Boards, under the regulations in effect prior to October 24, 1990.

In the notice of proposed rulemaking,. the Commission stated that. it "does not
intend to. abrogate the existing body of appeal board case law ano.begin writing
on a clean slate." 55 Fed. Rec. 42947 (October 24, 1990). Existing appeal
board precedent, to the extent it is consistent with any future changes in the
Rules of Practice, "may still be cited and relied upon, .and will be modified
only on a case-by-case basis as issues arise...." 1L

.
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i PREFACE

i
i

i This Revision 3 of the sixth edition of the NRC Staff Practice and Procedure
i Digest contains a digest of a number of Commission, Atomic Safety and Licensing

Appeal Board, and Atomic Safety and Licensing Board decisions issued during the4-

i period from July 1,1972 to September 30, 1991 interpreting the NRC's Rules of
Practice in 10 CFR Part 2. This Revision'3 replaces in part earlier editions,

j and revisions and includes appropriate changes reflectir.g the amendments to the
-

; Rules o Practice effective through. September 30, 1991.
;

-

.

] The Practice and Procedure Digest was originally prepared by attorneys in the
| NRC's Office of the Executive Legal Director (now, Office of the General-
{ Counsel) as an internal research tool. Because of its proven usefulness to
j those attorncys, it was decided that it might also prove useful to members of
; the public. Accordingly, the decision was made to publish the Digest and
i- subsequent editions thereof. This edition of-the Digest was prepared by
| attorneys from Aspen Systems Corporation pursuant to Contract number 18-91-336.

! Persons using this Digest are placed on notice that it may not be used as an
i authoritative citation in support of any position before the Commission or any
i of its adjudicatory tribunals. Persons using this Digest are also placed on
! notice that it-is intended for use only as an initial research tool, that it
'' may, and likely does, contain errors, including errors in analysis and
! interpretation of decisions, and that the user should not rely on the-Digest
!. analyses and interpretations .but must read, analyze and rely on the user's own
! analysis of the actual Commi.ssion, Appeal Board and Licensing Board decisions -

~

! cited. Further, neither the United States,. the Nuclear Regulatory Commission,
! Aspen Systems Corporation, nor any of-their employees makes any expressed-or
i implied warranty or assumes liability or responsibility for the accuracy,
; completeness or usefulness of-any material presented in the Digest.
.

! The Digest is roughly structured in accordance with .the chronological sequence-
! of the nuclear facility licensing process as set forth in Appendix A to 10'CFR
| Part 2. Those decisions which did not fit into that-structure are dealt with-
'

in a section on " general matters." Where appropriate, particular decisions are
! indexed under more than one heading. Some topical headings contain no decision
j citations or discussion. It is anticipated that. future updates to the Digest-
; will utilize these headings.
!
; This edition of the Digest wil.1 be updated-in the future. The updates will be-
| prepared in- the ; form of replacement pages,
t

We hope that the Digest will prove to be as_ useful to the members of the public
,

as it has been to the members of the Office of|the General Counsel. We would:t

appreciate fren the users of the Digest any comments or suggestions which would-;_

serve to improve its usefulness.
-

O Office offthe' General Counsel
j U.S. Nuclear Regulatory. Commission

L

|
'lii

;
'

'
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O 5 1.3
V

PROCEDURAL CONSIDERATIONS

1.0 APPLICATION FOR LICENSE / PERMIT

| 1.1 Applicants

All co-owners of a nuclear power plani. must be co-applicants for NRC
licenses for the facility. To hold otherwise could place a cloud on
significant areas of the NRC's regulatory authority and is not
consistent with the safety considerations with which Congress was
primarily concerned in the Atomic Energy Act. ILublic Service Co. of
Indiana. Inc. (Marble Hill Nuclear Generating Station, Units 1 & 2),
ALAB-459, 7 NRC 179, 200-201 (1978). The Appeal Board's decision in
Marble Hill thus overrules the Licensing Board's holding to the
contrary in Omaha Public Power District (Fort Calhoun Station, Unit
2), LBP-77-5, 5 NRC 437 (1977).

1.2 Renewal Acolications

Applications for a renewal of a license may be filed with the NRC.
10 CFR 2.109 provides that where an application for renewal is
filed at least 30 days prior to the expiration of an existing license

,

L authorizing activities of a continuing _ nature, the existing license
l j will not be deemed to expire until the renewal application has been

finally determined.

1.3 Applications for Early Site Review-
|

The Commission's regulations in 10 CFR Part 2 have been amended
| to provide for an adjudicatory early site review. Sf_q 10 CFR
l 55 2.101(a-1), 2.600 to 2.606. These early site review procedures,
l which differ in both form and effect from those of Subpart A of 10

CFR Part 52 and Appendix Q to 10 CFR Part 52 (formerly, 10 CFR Part
50), are designed to result in the issuance of a partial initial
decision with regard to site suitability matters chosen by the
applicant.

An applicant who seeks early site review is not required to own the
proposed power plant site. The real test for deciding on early site
review is_whether or not the applicant can produce the information-
required by regulation and necessary_for an effective hearing.
Puerto Rico Electric Power Authority (North Coast Nuclear Plant,- Unit i

1), ALAB-662, 14 NRC 1125, 1136-(1981).

The Commission's early site review regulations do not require that
the . applicant have a " firm plan" to construct a plant at the site,

- but rather are meant to _ provide an opportunity to resolve siting
A issues in advance of any substantial commitment of-resources. 10

CFR $_2.101(a-1), 55 2.600 et sea. Philadelphia Electric Co. (Fulton
Generating Station, Units 1 and 2), ALAB-657, 14 NRC 967, 975-976'

| -(1981).
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f 1.4 !

Three years after the Licensing Board sanctioned a limited work
authorization (LWA) and before applicant had proceeded with any
construction activity, applicant indicated it wanted to amend its
construction permit application to focus only on site suitability
issues. The Appeal Board adopted applicant's suggestion to " vacate
without pre.iudice" the decisions of the Licensing Board sanctioning
the LWA. The Appeal Board remanded the cause for proceedings deemed
appropriate by the Licensing Board upon formal receipt of an early
site approval application. Delmarva Power & Liaht Compan.y (Summit
Power Station, Units 1 and 2), ALAB-516, 9 NRC 5, 6 (1979).

i.4 Form of Application for Construction Permit /00eratina License

1.4.1 Form of Application for Initial License / Permit

Regulations permit the filing of an application in three
parts: Antitrust Information; SAR; and ER (10 CFR 5 2.101).
The application is initially treated as a " tendered applica-
tion" pending a preliminary Staff review for completeness.
10 CFR $ 2.101(a)(2).

1.4.2 Form of Renewal Application for License / Permit

(RESERVED)

1.5 Contents of Application

1.5.1 Incomplete Applications

The determination as to whether an application is suffi-
ciently complete for docketing is for the Staff, rather than
an adjudicatory board, to make. New Enoland Power Co. (NEP,
Units 1 & 2), LBP-78-9, 7 NRC 271, 280 (1978).

A materials licensee may submit evidentiary material to
supplement its license application where intervenors seek to.
invalidate the license because of alleged deficiencies and
omissions in the license application. Curators of the
kniversity of Mi.gouri, LBP-90-45, ?2 NRC 449. 454-55 (1990).
See Curators of the University of Missouri, LbP-91-31, 34 NRC
29, 109-110 (1991), clarified, LBP-91-34, 34 NRC 159 (1991).

1.5.2 Material false Statements in Applications

Under Section 186 of the Atomic Energy Act of 1954 (42 U.S.C.
5 2236), a license or permit may be revoked for material false

|
statements in the application.

Liability of an applicant or licensee for a material false
statement in violation of Section 186a of the Atomic Energy
Act does not depend on whether the applicant or licensee knew
of the falsity. Consumers Power Co. (Midland Plant, Units 1
and 2), ALAB-691, 16 NRC 897, 910 (1982), citina, Virainia
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5 1.5.2

Electric and Power Co_,. (North Anna Power Station, Units 1 and
2), CLI-76-22, 4 NRC 480.(1976), aff'd sub nom. Virainia
Electric and Power Co. v. Nuclear Reaulatory Commissiqn, 571
F.2d 1289 (4th Cir. 1978).

'

Intent to deceive is irrelevant in determining whether there
has been a material false statement under Section 186a of the
Atomic Enerav Act; a deliberate effort to mislead the NRC,
however, is relevant to'the matter of sanctions,'once a
material false statement has been found. Midlaud, suora, 16
NRC at 915; Ibe Recents of-the University- of California (UCLA
Research Reactor), LBP-84-22, 19 NRC 1383, 1387 (1984).

,

In Virainia Electric & Power Co. (North Anna Power Station,
Units 1 & 2), ALAB-324, 3 URC 347-(1976), the Appeal Board ,

held that: |

(1) A statement may be "_ false" within the meaning of Section
186 even if it'is made without. knowledge of its falsity -
i.e., scienter is not a necessary element of a false
statement under Section 186.

(2) Information is material under Section 186 if it would
have a natural tendency or capability to influence the

O decision of the person or body to whom it is to be
submitted - i.e., the information is material if a
reasonable Staff member would consider it in reaching a
conclusion. The information need not be relied upon in
fact.

Under Section 186a of the Atomic Energy Act, the. test for
materiality is whether the information is capable of influenc-
ing the decisionmaker, not whether the:decisionmaker would,-in
fact, have relied on it. Determinations.of materiality
require careful, common sense judgments of-the context in
which information appears and the stage of the licensing
process' involved. Consumers Power Co. (Midland Plant, Units
1 and 2), ALAB-691, 16 NRC 897, 910-(1982), citina, Virainia

_

Electric and Power CE (North- Anna Power Station, Units 1 and
2), CLI-76-22, 4 NRC 480 (1976)', aff'd sub nom. Virainia-.
Electric and Power Co. v. Nuclear Reaulatory Commission, 571
F.2d 1289 (4th Cir.:1978); Metropolitan Edison-Co. (Three-
Mile -Island Nuclear _ Station, Unit 1), ALAB-774,19 NRC .1350,--
1358 (1984);- The Recents of the University of California (UCLA
Research Reactor), LBP-84-22,19 NRC 1383,1408-0C (1984).

_

The mere existence of;a question or discussion-about the
- possible materiality of information does_ not necessarily make,

L the information material. Midland,.suora, 16 NRC at 914.

In Viroinia Electric &-Power Co. (North Anna Power Sta-,

tion, Units 1 & 2), CLI-76-22, 4 NRC 480 (1976), the Com-
mission affirmed the Appeal' Board's rulings suora and, in
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addition, held that silence (omissions) as to material
facts regarding issues of major importance to licensing
decisions is included in the Section 186 phrase " material
false statement" since such an interpretation will effec-
tuate the health and safety purposes of the Act. Thus, the
sanctions of Section 186 apply not only to affirmative
statements but to omissions of material facts important to
health and safety.

A " material false statement" under Section 186a of the Atomic
Energy Act encompasses omissions as well as affirmative
statements. Consumers Power Co. (Midland Plant, Units 1 and
2), ALAB-6S1, 16 NRC 897, 911 (1982), citina, Virainia
Electric and Powet_CA (North Anna Power Station, Units 1 and
2), CLI-76-22, 4 NRC 480, 489 (1976), aff'd sub nom. Viroinia
Electric and Power Co. v. Nuclear ReaulatorY Commission, 571
F.2d 1289 (4th Cir. 1978); Metropolitan Edison Co. (Three
Mile Island Nuclear Station, Unit 1), ALAB-774,19 NRC 1350,
1357 (1984). The Commission has indicated, however, that it
is reconsidering its views on what constitutes a material
false statement in this regard. See 49 Fed. Rea. 8583, 8584
(1984).

Information concerning a licensee's or applicant's intent to
deceive may call into question its " character," a matter the
Commission is authorized to consider under Section 182 of the
Atomic Energy Act, 42 U.S.C. 1232a, or its ability and
willingness to comply with k;ency regulations, as Section
103b, 42 U.S.C. s 2133b, req, res. Midland, suora, 16 NRC at
915 n.25.

False statements, if proved, could signify lack of management
character sufficient to preclude an award of an operating

| license, at least as long as responsible individuals retained
any responsibilities for the project. Consumers Power Co.
(Midland Plant, Units 1 and 2), LBP-84-20,19 NRC 1285,1297
(1984), nitina, Houston Liahtina and Power Co. (South Texas
Project, Units 1 and 2), LBP-84-13, 19 NRC 659, 674-75 (1984),
and Consumers Power Co. (Midland Plant, Units 1 ano 2), CLI-
83-2, 17 NRC 69, 70 (1983).

A deliberate false statement or withholding of sterial
information would warrant the imposf tion of a severe sanction.
Not only are material false statements and omissions punish-
able under Sections 234 and 186 of the Atomic Energy Act, but
deliberate planning for such statements or concerns on the

,

part of applicants or licensees would be evidence of bad
character that could warrant adverse licencing action even
where those plans are not carried to fruition. When parties
and their attorneys engage in conduct which skirts close to
the line of improper conduct, they are rening a grave risk,

| of serious sanction if they cross that ' Consumers Powqt
|

'
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Co. (Midland Plant, Units 1 and 2), CLI-83-2, 17 NRC 69, 70
(1983).

1.6 Docketino of Licent.e/ Permit Application

If the application is found to be complete, a docket number will be '

assigned and the applicant and other appropriate officials notified.
10 CFR s 2.101(a)(3).

1.7 Notice of License / Permit Application

1.7.1 Publication of Notice in fe_deral Reaister

The Federal Register Act-(44 U.S.C. s 1508) provides that a
publication of a notice in the Eederal Reaister constitutes
notice to all persons residing in the United States.
Consolidated Edison Co. (Indian Point Station, Unit No. 2), f
LBP-82-1, 15 NRC 37, 40 (1982),

in Tennessee Valley Authority (Yellow Creck Nuclear Plant,
Units 1 & 2), ALAB-445, 6 NRC 865 (1977), it was held that,
while 10 CFR s 2.104(a) requires that notice of hearing
initiating a constructior, permit proceeding be published in
the Federal Reaister at-least 30 days prior to commencement of '

O hearing, it does not require t" '. such notice establish the
time, place and date for all phases of the evidentiary
hearings. However, in an unpublished opinion issued on
December 12, 1977, the Federal District Court for the-Northern
District of Mississippi held that the interpretation of the
notice requirements by the Appeal Board in Yellow Creek was
erroneous and that at least 30 days prior public notice of the
time, place and date of hearing must be provided.

One Way be charged with notice of matters published in the
federal Reaister. Houston Liahtina & Power Co. (Allens Creek
Nuclear Generating Station, Unit 1), ALAB-574, 11 NRC 7
(1980). (Hole - The Appeal Board expressly declined to reach
the question of whether the Federal Reaister notice bound the
petitioners to:its terms. 14. at 10).

There appears to te no requirement that the rights of',

interested' local governmental bodies to be made parties to a
proceeding be spelled oat-in the notice of opportunity for
hearing. Thus, a notice of opportunity for hearing-is not
defective simply because it fails to state the right of- an
Interested governmental body to participate in a proceeding.
Qgirpit Edison Co. (Enrico Fermi Atomic Pnwer Plant, Unit 2),
LBP-78-37, 8 NRC 575, 585 (1978).

O The notice to parties wishing to interver.e in hearings before
(j the Commission published in the Federal Reaister is notice to

all the world. Public Service Co. of New Hamoshire (Seabrook
Station, Units 1 and 2), LBP-82-76, 16 NRC 1029, 1085 (1982).
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1.7.2 Amended Notice After Addition of New Owners

(RESERVED)

1.7.3 Notice on Licanse Renewal

(RESERVE 0)

1.8 Staff Review of License / Permit Application

An ASLB has ruled that the Staff has a right to continue to meet
privately with parties even though a hearing has been noticed, and
that, while an ASLB has supervisory authority over Staff actions that
are part of the hearing process, it has no such authority with regard
to the Staff's review process. Northeast Nuclear Eneroy Co.

(Montague Nuclear Power Station, Units 1 & 2), LBP-75-19, 1 NRC 436
(1975).

Note that 10 CFR S 2.102 explicitly provides that the Staff may
.equest any one party to a proceeding to confer informally with the
Staff during the Staff's review of an application.

In the absence-of a demonstration that meetings were deliberately
being scheduled with a view to limiting the ability of intcrvenors'
representatives'to attend, the imposition of hard and fast rules
would needlessly impair the Staff's ability to obtein information..
The Staff should regard the intervenor's opporturdh to attend as
one of the factors to be taken into account in making its decisions
on the location of such meetings. Fairness demands that all parties
be informed of the scheduling of such meetings at the same time.
Consolidated Edison Co. of N.Y. (Indian Point, Unit 2) and Power
Authority of the State of N.Y. (Indian Point, Unit 3), CLI-82-41,
16 NRC 1721, 1722-23 (1982).

! Adjudicatory boards lack the power to direct the Staff in the
performance of its independer.t responsibilities and, under the
Commission's regulatory scheme, boards cannot direct the Staff to
suspend review of an application, preparation of an environmental
impact statement or work, studies or analyses being conducted or
planned as part of the Staff's evaluation of an application. New
Enaland Power Co. (NEP, Units 1 & 2), LBP-78-9, 7 NRC 271, 278-79
(1978).

The Staff produces, among other documents, the Safety Evaluation
Report (SER) and the Draft and Final Environmental Statements
(DES and FES). The studies and analyses which result in these
reports are made independently by the Staff, and Licensing Boards
have no rule or authority in their preparation. The Board does

| not have any supervisory authority over that part of the appli-
; cation review process that has been entrusted to the Staff.
! Arizona Public Service Co. (Palo Verde Nuclear Generating Station,
| Units 2 and 3), LBP-83-36, 18 NRC 45, 48-49 (1983), citing, New
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O 5 1.8b
Enaland Power Co. (NEP Units 1 and i;, LBP-78-9, 7 NRC 271 (1978).
_SSg Offshore Power Systems (floating Nuclear Power Plants), ALAB-489,
8 NRL 194, 206-07 (1978).

It is up to the Staff to decide its priorities in the review of
applications. .0jtrolina Powar & Licht Co. (Shearon Harris Nuclear
Power Plant, Units 1, 2, 3 & 4), ALAB-581,11 NRC 233, 238 (1980),
modified, CL1-80-12, 11 NRC 514, 517 (1980). . However, where a
Licensing Board finds that the Staff cannot demonstrate a reasonable
cause for its delay in submitting environmental statements, the Board
may issue a ruling noting the unjustified failure to meet a publica-
tion schedule and then proceed to hear other matters or suspend
proceedings until the Staff files the necessary documents. The
Board, sua s90nte or on motion of one of the parties, may refer the
ruling to the Appeal Board. If the Appeal Board affirms, it would
certify the matter to the Commission. Offshore Power Systems
(floating Nuclear Power Plants), ALAB-489, 8 NRC 194, 207 (1978).

One aspect of the NRC role in regulating nuclear power plants is to
provide criteria forming the engineering baseline against which
licensee system designs, including component specifications, are
judged for adequacy. It has not been the Staff's practice to certify

f- that any particular components are qualified for nuclear service,
I but, rather, it independently reviews designs and analyses, qualifi-

cation documentation and q':ality assurance programs of licensees to
determine adequacy. This review approach is consistent with-the
NRC's responsibilities under the Atomic Energy Act of 1954, as
amended, and the Energy Recrganization Act of 1974 (42 U.S.C. 5801 gt
iem.) . Petition for Emeraency :nd Remedial Action, CLI-78-6, 7 NRC
400, 426 (1978).

Pursuant to 10 CFR 5 50.47(a)(1), the NRC must-find, prior to
the issuance of a license for tb full-power operation of a
nuclear power reactor, that the state of onsite and offsite
emergency preparedness provides reasonable assurance that ade-
quate protective measures can and will be taken in the event of
a radiological emergency. Cincinnati Gas and Electric Co.
(Wm. H. Zimmer Nuclear Power Station, Unit 1), LBP-82-68, 16
NRC 741, 745 (1982); Consolidated Edison Co. of New York (Indian
Point, Unit 2) and Power Authority of the State of New York
(Indian Point, Unit 3), CLI-83-16, 17-NRC 1006, 1008:(1983);
Detroit Edison Co. (Enrico Fermi Atomic _ Power Plant, Unit 2),
ALAB-730, 17 NRC-1057, 1063-64 (1983); Louisiana Power and
Liaht Co. (Waterford Steam Electric Station, Unit 3), ALAB-732,
17.NRC 1076, 1094 n.22 (1983); Public Service Co. of New
Hamoshire (Seabrook Station, Units 1 and 2), ALAB-737, 18 NRC
168,172-(1983); Lona Is1and Liahtina Co. (Shoreham Nuclear-
Power-Station, Unit-1), LBP-85-12, 21 NRC 644, 651 (1985);

f Phjladelphia Electric Co. (Limerick Generating Station, Units-
( l and 2), ALAB-836, 23 NRC 479, 506 (1986); Lona Island Liahtina

Co. (Shoreham Nuclear Power Station, Unit 1), CL1-86 13, 24 NRC
22, 29 (1986); Cleveland Electric Illuminatina Co. (Perry Nuclear
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Power Plant, Units 1 and 2), CLI-86-22, 24 NRC 685, 693-94 (1986),
jLff'd sub nom, on other arounds, Ohio v. NRC, 814 f.2d 258 (6th Cir.

.

1987); Philadelphia Electric Co. (Limerick Generating Station, Units
1 and 2), ALAB-857, 25 NRC 7, 12 (1987). The NRC is not required to
make a new finding on the adequacy of emergency preparedness plans
for the issuance of a renewed nuclear power reactor operating
license. 10 CFR S 50.47(a)(1), 56 Fed. Rea. 64943, 64966-67 (Dec.
13,1991). In accordance with Section 50.47(a)(2), the Commission is
to base its finding on a review of FEMA's " findings and determina-
tions as to whether State and local emergency plans are adequate and
capable of being implemented", and on a review of the NRC Staff
assessment of applicant's onsite emergency plans. Zimmer, supra, 16
NRC at 745-46; Louisiana Powfr and licht Co. (Waterford Steam
Electric Station, Unit 3), ALAB-732,17 NRC 1076,1094 n.22 (1983);
Detroit Edison Co. (Enrico Fermi Atomic Power Plant, Unit 2), ALAB-
730, 17 NRC 1057, 1063-64 (1983); Union Electric Co. (Callaway Plant,
Unit 1), ALAB-754, 18 NRC 1333, 1334-1335 (1983), affirmina, LBP-83-
71, 18 NRC 1105 (1983); Lona Island Liahtina Co. (Shoreham Nuclear
Power Station, Unit 1), LBP-85-12, 21 NRC 644, 652 (1965); Cleveland
Electric illuminatina Co. (Perry Nuclear Power Plant, Units 1 and 2),
CLI-86-22, 24 NRC 685, 693 (1986), aff'd sub nom on other arounds,
Ohio v. NRC, 814 F.2d 258 (6th Cir. 1987). However, 10 CFR s
50.47(a)(2) does not mandate that a Board's finding on the adequacy
of an emergency plan must be based on a review of FEMA findings and
determinations. Since 10 CFR 9 50.47(a)(2) also provides that any
other information available to FEMA may be considered in &ssessing
the adequacy of an emergency plan, a Board may rely on such evidence,
properly admitted into the hearing record, when FEMA findings and
determinations are not available, lona Island Liahtina QL (Shoreham
Nuclear Power Station, Unit 1), ALAB-905, 28 NRC 515, 531-32 (1988),
in any NRC licensing proceeding, a FEMA finding will constitute a
rebuttable presumption on a question of the adequacy of an emergency
plan. Zimmer, suora, 16 NRC at 746; Squthern California Edison Co.
(San Onofre Nuclear Generating Station, Units 2 and 3), ALAB-717, 17
NRC 346, 373 (1983), c_itina, 10 CFR 9 50.47(a)(2); Lona Island-
Lichtina Co. (Shoreham Nuclear Power Station, Unit 1), LBP-85-12, 21
NRC 644, 655 (1985); Carolina Power and Liaht Co. and North Carolina
Eastern Municipal Power Acency (Shearon Harris Nuclear Power Plant),
LBP-85-49, 22 NRC 899, 910 (1985); Carolina Power and Liaht Co. and
North Carolina Eastern Municinal Power Aaent_y (Shearon Harris Nuclear
Power Plant), LBP-86-ll, 23 NRC 294, 365 (1986); Philadelohia
Electric Co. (Limerick Generating Station, Units 1 and 2), ALAB-836,
23 NRC 479, 499 (1986); Philadelphia Electric Co. (Limerick Generat-
ing Station, Units 1 and 2), ALAB-845, 24 NRC 220, 239 (1986); Public
Service Co. of New Hamoshire (Seabrook Station, Units 1 and 2), LBP-
88-32, 28 NRC 667, 714 (1988), aff'd in part and rev'd in part on
other arounds, ALAB-924, 30 NRC 331 (1989); Public Service Co. of New
Hamoshire (Seabrook Station, Units 1 and 2), LBP-89-32, 30 NRC 375,
397, 624 (1989), rev'd in part on other arounds and remanded, ALAB-
937, 32 NRC 135 (1990), aff'd in part and rev'd in part on other,

! arounds, ALAB-941, 32 NRC 337 (1990), and aff'd on other arounds,
l ALAB-947, 33 NRC 299 (1991). See Lona Island liahtina Co. (Shoreham

Nuclear Power Station, Unit 1), ALAB-861, 25 NRC 129, 139 n 38
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(1987); Public Service Co. of New Hampshire (Seabrook Station, Units
l and 2), ALAB-924, 30 NRC 331, 360 (1989). The presumptive validity
of FEMA findings does not depend upon the presentation of testimony

1

by FEMA witnesses. Public Service Co. of New Hampshi,r_e (Seabrookr

Station, Units 1 and 2), LBP-89-32, 30 NRC 375, 437 (1989), rev'd in
part on other arounds and remanded, ALAB-937, 32 NRC 135 (1990),
aff'd in part and rev'd in part on other around1, ALAB-941, 32 NRC
337 (1990), and aff'd on other arounds, ALAB-947, 33 NRC 299 (1991).

A Staff review of an application is an aid to the Commission in
determining if-a hearing is needed in the public interest. Without
the Staff's expert judgment the Commission probably cannot reach an
informed judgment on the need for a hearing in the public interest.
Carolina Power & Liaht Co. (Shearon Harris Nuclear Power Plant,
Units 1, 2, 3 & 4), ALAB-561, 11 NRC 233, 235 (1980), modified,
CLI-80-12, 11 NRC 514 (1980).

In an operating license proceeding (with the exception of certain
NEPA issues), the applicant's license application is in issue, not
the adequacy of the Staff's review of. the application. An intervenor
is thus free to challenge directly an -unresolved generic safety issue
by filing a proper contention, but it may not proceed on the basis of
allegations that the Staff has somehow failed-in its performance.
Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant,

O Units 1 and 2), ALAB-728, 17 NRC 777, 807 (1983),= review denied,
CL1-83-32, 18 NRC 1309 (1983). See Curators of the University of

liissouri, LBP-91-31, 34 No.C 29,108-109 (1991), clarified, LBP-91-34,
34 NRC 159 (1991).

1.9 Withdrawal of Anolication for License / Permit t
. -

An applicant may withdraw its application without prejudice unless
there is legal harm to the intervenors or the-public. Duke Power Co.
(Perkins Nuclear Station, Units 1, 2 and 3), LBP-82-81, 16 NRC 1128,
1134 (1982), citina, LeComote v. Mr. Chio Inc., 528.F.2d 601,-604
(5th Cir. 1976).

_

The filing of an application to ccastruct a nuclear power plant is
wholly voluntary. _The decision to withdraw an application is a
business judgment. The law on withdrawal does not require a
determination of whether the decision is sound. Pacific Gas and-

. Elect *ic Co. (Stanislaus Nuclear Project,: Unit 1), LBP-83-2,17 NRC-.

45, 51 (1983).

The right to a voluntary dismissal without prejudice is not absolute.
Perkins, supra, 16 NRC at 1135, citina, LeComote, suora, 528 F.2d at
004.

Where the defendant has. prevailed or is about to prevail, an un-
conditional withdrawal cannot be approved. 0e_rkins,-supra, 16 NRC at

\ 1135 - citina, 9 Wriaht and Miller Federal Practice and Procedure,
_

,

Civil, Section 236_4 (1971).
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10 CFR 9 2.107(a) provides, in part, that:

(t)he Commission...may, on receivir.n a request for
withdrawal of an application, deny he application
or dismiss it with prejudice. Withdrawal of an
application after the issuance of a notice of hearing
shall be on such terms as the presiding officer may
prescribe.

See Dairvland Power Cooperative (Lacrosse Boiling Water Reactor),
LBP-88-15, 27 NRC 576, 581 (1988).

The terms prescribed at the time of withdrawal must bear a rational
relationship to the conduct and legal harm at which they are aimed.
The record must support any findings concerning the conduct and harm
in question. Perkins, apn , 16 NRC at 1134, citina, LeCompte v. Mr.
Chio. Inc., 528 F.2d 601, 604 (5th Cir. 1976); 5 Moore's Federal
Practice 41.05(1) at 41-58.

The Board may attach reasonable conditions on a withdrawal without
prejudice to protect intervenors and the public from legal harm.
Perkins, Epn,16 NP,C at 1134, citina, l eCompte v. Mr. Chin. Inc. ,
suora, 528 F.2d at 604.

A Licens- Joard has no jurisdiction to impose conditions on
the wittu adal of an application for an operating license
where the applicant has filed a motion to terminate the operating
license proceeding prior to the Board's issuance of a notice of

_PJ lic Service Co. of Indiana, an.dhearing on the application. b
Wabash Valley Power Association (Marble Hill Nuclear Generating
Station, Units 1 and 2), LBP-86-37, 24 NRC 719, 724 (1986),
citina, 10 CFR 5 2.107(a). Eqe Georaia Power Co. (Vogtle Electric
Generating Plant, Units 1 and 2), LBP-91-36, 34 NRC-193, 195 (1991).
A notice of hearing is only issued after a Board considers any
requests for hearing and intervention petitions which may have been
submitted, and makes a determination that a hearing is warranted.
Thus, the. notice of receipt of an application for an operating
license, notice of proposed action, and notice of opportunity for
hearina are not functionally the notice of hearing referred to in 10-
CFR 5 7.107(a). Marble Hill, spn , 24 NRC at 723-24.

Intervenors have stand:ng to seek a dismissal with prejudice or to
seek conditions on a dismissal without prejudice to the exact extent
that they may be exposed to legal harm by a dismissal. Perkinl,
supra, 16 NRC at 1137.

The nossibility of another hearing, standing alone, does not justify
either a dismissal with prejudice or conditions on a withdrawal
without prejudice. That kind of harm, the possibility of future
litigation with its expenses and uncertainties, is the consequence of
any dismissal withcut prejudice. It does not provide a_ basis for
departing from the usual rule that a dismissal should be without
prejudice. Duke Power Co. (Perkins Nuclear Station, Units 1, 2, and
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3), LBP-82-81, 16 HRC 1128, 1135 (1982), citina, Jones v. SEC, do
U.S. 1, 19 (1936); 5 Mqore's Federal Practice 41.05(1) at 41-72 to
41-73 (2nd ed.1981); Pacific Gas and Electric Co. (Stanislaus
Nuclear Project, Unit 1), LBP-83-2, 17 NRC 45, 50 (1983).

In the circumstances of a_ mandatory licensing proceeding, the fact
that the motion for withdrawal comes after most of the hearings
should not operate to bar a-withdrawal without prejudice where the
applicant has prevailed or where there has been a nonsuit as to
particular issues. Perkins, suora, 16 NRC at 1136.

While Section 2.107 is phrased primarily in terms of requests for
withdrawal of an application by an applicant, the_ Commission itself
has entertained such requests made by other parties to a construction
permit proceeding, Consumers Power Company (Quanicassee Plant, Units
1 & 2), CLI-74-29, 8 AEC 10 (1974), and has indicated that such a
request is normally to be directed to, and ruled upon by, the Atomic
Safety and Licensing Board presiding in the proceeding. Consumers
Power Company (Quanicassee Plant, Units 1. & 2), CLI-74-37, 8 AEC 627,
n.1 (1974). Thus, it appears that a Licensing Board has the
authority, under 10 CFR S 2.107, to consider a motion to compel
withdrawal of an application filed by a party other than the
applicant.

O With regard to design changes affecting- an application, where there
is a fairly substantial change in design not reflected in the
application, the remedy is not summary judgment against the appli-
cant, nor is withdrawal and subsequent refiling of the application
necessarily required. Rather, an amendment of the application is
appropriate. Enblic Service Co. of New Hamnshire (Seabrook Station,
Units 1 & 2), LBP-74-36, 7 AEC 877 (1974).

Following a request to withdraw an application the Board may dismiss
the case "without prejudice," signifying that no disposition on the
merits was made; or "with prejudice," suggesting otherwise. (10 CFR
S 2.107(a), 10 CFR S 2.721(d)). A dismissal with prejudice requires
some showing of harm to either a. party or the public interest in
general and requires caf'ful consideration of the circumstances,
giving due reqarti to the legitimate interests of. all parties. It is
well settled that the prospect:of a second lawsuit or another
application does not provide-the- requisite quantum of legal-harm to
warrant dismissal with prejudice. __ Puerto Rico Electric-Power-

Authority (North Coast Nuclear Flant, Unit 1), ALAB-662,:14 NRC 1125,.
1132, 1135 (1981); Philadelohia Electric Co. (Fulton Generating-
Station, Units 1 and.2), ALAB-657, 14 NRC 967, 973, 978-979 (1981);
Duke Power Co (Perkins Nuclear Station,- Units 1, 2:and 3), LBP-82-
81, 16 NRC 1128, 1134 (1982), citing, Fed.R. Civ.P. 41(a)(1),1(2);
LeComote v. Mr. Chio Inc. , 528 F.2d 601, 603 (5th Cir. - 1976), _
citina, 5 Moore's Federal- Practice, 41.05 (2d ed.1981).

Tha Commission has the authority to condition the withdrawal of_a
license. application on such terms as it thinks just (10 CFR S -
2.107(a)). However, _ dismissal with prejudice is a severe sanction
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which should be reserved for those unusual situations which involve
substantial prejudice to the opposing party or to the public interest
in general. Puerto Rico Electric Power Authority (North Coast
Nuclear Plant, Unit 1), ALAB-662, 14 NRC 1125, 1132-1133 (1981);
Cincinnati Gas and Electric Co. (William H. Zimmer Nuclear Power
Station, Unit 1), LBP-84-33, 20 NRC 765, 767-768 (1984).

General allegations of harm to property values, unsupported by
affidavits or unrebutted pleadings, do not provide a basis for
dismissal of an application with prejudice. Philadelphia Electric

Co. (Fulton Generating Station, Units 1 and 2), LBP-84-43, 20 NRC
1333, 1337 (1984), citina, Egerto Rico Electric Power Authority
(North Coast Nuclear Plant, Unit 1), ALAB-662, 14 NRC 1125, 1133-34
(1981), Philadelohia Electric Co. (Fulton Generating Station, 'Inits 1
and 2), ALAB-657, 14 NRC 967, 979 (1981).

Allegationr of psychological harm from the perdency of the appli-
cation, evu. if supported by the facts, do not warrant the dismissal
of an application with prejudice. Philadelphia Electric Co. (Fulton
Generating Station, Units 1 and 2), LBP-84-43, 20 NRC 1333, 1337-1338
(1984), citina, Metropolitan Edison Co. v. People Aaainst Nuclear
Enerov, 103 S. Ct. 1556 (1983).

A Licensing Board has substantial leeway in defining tne cir-
cuctances in which an application may be withdrawn (10 CFR
S 2.107(a)), but the Board may not abuse this discretion by
acting in an arbitrary fashion. The withdrawal terms set by the
Board must bear a rational relationship to the conduct and legal
harm at which they are aimed. Fultor1, pmrq,14 NRC at 974;

_

Pacific Gas and Electric Co. (Stanislaus Nuclear Project, 'Jnit 1),
LBP-83-2, 17 NRC 45, 49 (1983).

A Board may authorize the revocation of a limited Work Authorization
and the withdrawal of an application without prejudice after
determining the adequacy of the applicant's site redress plan and
clarifying the responsibilities of the applicant and Staff in the
event that an alternate use for the site is found before redress is
completed. United States Dept. of Enerav. Proiect Manaaement Coro.,
Tennessee Valley Authority (Clinch River Breeder Reactor Plant),
LBP-85-7, 21 NRC 50/ (1985).

Where a mction for leave to withdraw a license application without
prejudice has been filed with both an Appeal Board and a Licensing
Board, it is for the Licensing Board, if portions of the proceeding
remain before it, to pass upon the motion in the first instance. As
to whether withdrawal should be granted without- prejudice, the Board
is to apply the guidance provided in Philadelphia Electric Co.
(Fulton Generating Station, Units 1 and 2), ALAB-657, 14 NRC 967
(1981) and Euerto Rico Electric Power Authority (North Coast Nuclear
Plant, Unit 1), ALAB-662, 14 NRC 1125 (1981). Duke Power Co.
(Perkins Nuclear Station, Units 1, 2 and 3), ALAB-668,15 NRC 450,
451 (1982).
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The applicant for a license bears the cost- of Staff work performed
for its benefit, whether or not it withdraws its application prior _to
fruition, rto Rico Electric Power Auth_pr_Lty (North Coast Nuclear
Plant, Un' , ALAB-662,-14 NRC 1125, 1137 (1981). However, an
applicant which withdrew its application prior to the November 6,
1981 issuance of revised regulations may not be billed for the costs
incurred by the Staff in reviewing the application. Philadelohia
Electric Co. (Fulton Generating Station, Units 1 and 2), LBP-84-43,
20 NRC-1333, 1338 (1984), citino, ligw Enoland Power Co. v. NRC, 683
F.2d 12 (1st Cir. 1982).

Ordinarily parties are to bear their own litigation expense. [httg
Power Co. (Perkins Nuclear Station, Units 1, 2 and 3), LBP-82-81,16
NRC 1128, 1139 (1982), citino, Alveska Piog]ine Serv. v. Wilderness
h ,.421 U.S. 240; 44 L.Ed.2d 141; 95 S. Ct. 1612 (1975).

A claim for litigation costs under the " private attorney general"
theory must have a statutory basis. Perkins, E 2ra, 16 NRC at 1139,
citino, Alveska Pineline, suora, 421 U.S. at-269.

Recovery of litigation costs by the prevailing party as an award
for winning a presumably completed law suit, must be distin- >

guished from the practice of reimbursing litigation costs as a
condition on a dismissal without prejudice. The latter is not

O- an award for. winning anything, but it is intended as compensation
to defendants who have ueen put to the trouble and expense to
prepare a defense only to have the plaintiff change his mind,
withdraw the complaint, but remain free to bring the action again.
Perkins, s py_g, 16 NRC at 1140.

The absence of specific authority does not prevent.the Commission's
Boards from exercising reasonable authority necessary to carry out
their responsibilities, and a money condition is not-necessarily-
barred from consideration. Duke Power Co. (Perkins Nuclear Station,
Units 1, 2 and 3),-LBP-82-81, 16 NRC 1128, 1140 (1982). Payment of

'attorney's fees is not _necessarily prohibited, as a matter of law, as
a condition of withdrawal without prejudice of_ a construction permit-
application. Ferkial, supra,_16 NRC at 1141. Another Licensing
Board _ has noted, however, that the Commission is a body of limited
powers. Its enabling legislation has no_ provisions empowering .it to a

require the payment of a phrty's costs and expenses, nor.do the
regulations promulgated by the Commission provide-for such payments.
It has no equitable. power it can exercise, as courts have. Pacific-
fia; and Electric Co. (Stanislaus Nuclear Project, Unit 1), LBP-33-2,
17 NRC 45, 54 (1983).

If'intervenors prevail on a need-for-power issue, there is no
entitlement to attorney's fees because-as the prevailing party, they
received what they paid for and'are barred from recovery. On the
other hand, if intervenors lose on the need-for-power issue,.they may

q not-recover their attorney's fees because they will suffer no legal
harm in any-filing of a new application. Perkins, suora.,_._16 NRC at
1142.
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Where an applicant abandons its construction of a nuclear facility
and requests that the construction permit proceeding be terminated
prior to resolution of issues raised on appeal from the initial
decision authorizing construction, fundamental fairness dictates that
termination of the proceedings be accompanied by a vacation of the
initial decision on the ground of mootness. Rochester Gas and
Electric Corooration (Sterling Power Project, Nuclear Unit 1), ALAB-
596, 11 NRC 867, 869 (1980); United States Deoartment of Enerav
(Clinch River Breeder Reactor Plant), ALAB-755, 18 NRC 1337, 1338-
1339 (1983), y_acattna, LBP-83-8, 17 NRC 158 (1983).

The antitrust ir'ormation required to be filed under 10 CFR 6 50.33a
is part of the ermit application; therefore, any applicant who
wishes to witharaw after filing antitrust information, must comply
with the Commission's rule governing withdrawal of license applica-
tions (10 CFR S 2.107(a)), even if a hearing on the application had
not yet been scheduled. To instead file a Notice of Prematurity and
Advice of Withdrawal is an impermissible unilateral withdrawal, and
the filing will be treated as a formal request for withdrawal under
10 CFR f 2.107(a). Pacific Gas and Electric Co. (Stanislaus Nuclear
Project, Unit 1), CL1-82-5, 15 NRC 404, 405 (1982).

:

1.10 Abandonment of Anolication for_ticense/ Permit

When the applicant has abandoned any intention to build a facility,
it is within the Licensing Board's power to dismiss the construction
permit application. Puerto Rico Electric Power Authority (North
Coast Nuclear Plant, Unit 1), ALAB-605,12 NRC 153,154 (1980).

.

,

G;
.
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There is no statutory entitlement to a formal hearing under the
Atomic Energy Act or NRC regulations with regard to materials
licensing actions. Kerr-McGee Coro. (West Chicago Rare Earths,

Facility), CLI-82-21, 16 NRC 401, 402 (1982); Rockwell International
Corp, (Energy Systems Group Special Nuclear Materials License No.
SNM-21), CL1-83-15, 17 NRC 1001, 1002 (1983). Rather, to mandate
that a hearing be contened, prospective intervenors must fulfill the
requirements for intervention. The presidir.g officer's review of the
postcards and letters from individuals living near the Rockwell
International nuclear facilities found only vague and generalized
allusions to danger or injury from radiation. Therefore, standing
was not established and there was no authority to hold a hearing.
Rockwell International Corp. (Energy Systems Group Special Nuclear
Materials License No. SNM-21). LBP-83-65, 18 NRC 774, 777-78 (1983).

Before entering into or amending an agreement to transfer to a state
its regulatory control over Atomic Energy Act 5 lle(2) byproduct
material, the NRC must provide notice and an opportunity for a public
hearing where the state's proposed regulatory standards for the
byproduct material differ from the Commission's standards for such
material. Atomic Energy Act 5 2740. A formal adjudicatory hearing
is not required. Notice and comment procedures are sufficient for
determining whether the proposed state standards, evaluated generally
and not as applied to specific sites, are equivalent to, or more

O stringent than, the corresponding Commission standards. State of
Illinois, CLI-90-9, 32 NRC 210, 215-16 (1990), reconsid. denied, CL1-
90-11, 32 NRC 333 (1990).

The NRC will conduct a formal hearing, if requested, on an applica-
tion to renew a nuclear power reactor operating license. 10 CFR 5
54.27, 56 Fed. Rea- 64943, 64960-61 (Dec. 13, 1991). The hearing
will be limited to consideration of issues concerning (1) age-related
degradation unique to license renewal and (2) compliance with
National Environmental Policy Act requirements. 10 CFR 5 54.29(a),
(b). The Commission may, at its discretion, admit an issue for
resolution in the formal renewal hearing if the intervenor can
demonstrate that the issue raises a concern relating to adequate
protection which would occur only during the renewal period. 10 CFR
55 54.29(c), 2.758(b)(2).

There is no legal requirement for a notice-and-comment rulemaking
proceeding concerning the Commission's statutory concurrence in the
Department of Energy's General Guidelines for Recommendation of Sites
for Nuclear Waste Repositories, pursuant to Section ll2(a) of the
Nuclear Waste Policy Act of-1982. . NRC Concurrence in Hich-Level
Waste Repository Safety Guidelines Under_ Nuclear Waste Policy Act of
_

LCS2, CLI-83-26,18 NRC 1139,1140 (1983).

A Confirmatory Action Letter whereby the applicants voluntarily
ceased low-power testing and agreed to obtain NRC Staff approval

O prior to resuming operations is not a suspension within the meaning
-of Section 189(a) of the Atomic Energy Act, and does not give the
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intervenors the right to a hearing. Public Servite Co. of New
llamoshire (Seabrook Station, Units 1 and 2), LBP-89-28, 30 NRC 271,
275-76 (1980), aff'd, ALAB-940, 32 NRC 225 (1990). In the Seabrook
operating license proceeding, IVar_4, the intervenors sought to
litigate contentions involving the low-power testing even though the
record had already closed. On appeal, the intervenors argued that
the Licensing Board violated their right to a hearing on all issues 1

material to the granting of a full-power operating license, Atomic
Energy Act 5 189a, by requiring that the intervenors' contentions j

meet the standards for reopening the record, 10 CFR 9 2.734(a). The
Appeal Board affirmed the Licensing Board decision, noting that: (1)
although the intervenors labeled their contentions " low-power testing
contentions", they actually raised issues which involved generic
operational questions about plant readiness for full-power operation )
which could have been raised when the hearing began, Seabrook, Esta,

'

32 NRC at 233-34, 240-41; and (2) while low-power testing is material
to the operation of a licensed facility, it is not material to the
initial issuance or grant of a full-power license, leabrook, ninra,
32 NRC at 234-37.

2.3 location of flearina

2.3.1 Public Interest Requirements Affecting flearing Location

(RESERVED)

2.3.2 Convenience of Litigants Affecting flearing Location

(SEE 3.3.5.2)

2.4 11 sues for llearina

(SEE 3.4 to 3.4.6)

2.5 Notice of llearina

10 CFR 2.105(a)(4), in effect in 1982, required that the Commission
issue a notice of proposed action - also called a notice of oppor-
tunity for hearing - only with respect to an application for a
facility license, an application for a license to receive radioactive
waste for consnercial disposal, an application to amend such licenses
where significant hazards considerations are involved, or an
application for."any other license or amendment as to which the
Commission determines that an opportunity for public hearing should
be afforded." A materials license amendment does not fall into any
of these categories. Kerr-McGee Corporation (West Chicago Rare
Earths facility), CLI-82-2, 15 NRC 232, 245 (1982), aff'd sub nom.
City of West Chicago v. NRC, 701 F.2d 632 (7th Cir. 1983).

| 10 CFR f 2.105 requires that formal procedures under Part 2,
Subpart G, he adhered to following a notice of proposed action'

issued under 9 2.105. The Rules of Practice do not provide latitude
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M to a Board to convene an informal hearing. .01ngtal Electric Co.
; (GETR Vallecitos), LBP-83-19, 17 NRC 573, 576 (1983).

2.5.1 Contents of Notice of Hearing

Operating license proceedings start with the notice of
proposed action (10 CFR 6 2.105) and are separate from prior
proceedings. Thus, a Licensing Board in a construction permit
hearing may not order that certain issues be tried at the OL,

proceeding. Carolina Power and Licht Co (Shearon Harris'

Nuclear Power Plant, Units 1, 2, 3 & 4), CLI-80-12,11 NRC
,

514, 517 (1980).

A Licensing Board does not have the power to explore matters
beyond those which are embraced by the notice of hearing for
the particular proceeding. This is a holding of general
applicability. Portland General Electric Com.gany (Trojan'

Nuclear Plant), ALAB-534, 9 NRC 287, 289-290 n.6 (1979);
Public Service Company of Indiana (Marble Hill Nuclear
Generating Station, Units 1 and 2), ALAB-316, 3 NRC 167,
170-171 (1976). See also Commonwealth Edison Company (Zion
Station, Units 1 and 2), ALA1-610, 12 NRC 419, 426 (1980);
Northern Indiana Public St :e Company (Bailly Generating
Station, Nuclear 1), ALAB s. , 12 NRC 558, 565 (1980); Tulsa

b(7
Gamma Ray. Inc., LBP-90-42, 32 NRC 387, 388 (1990).

A notice of hearing must correspond to the agency's statutory
authority over a given matter; it cannot confer or broaden
that jurisdiction to matters expressly proscribed by law.
Florida Powgr and Licht Co. (St. Lucie Plant, Unit No. 2),
ALAB-661, 14 NRC 1117, 1123 (1981).

2.5.2 Adequacy of Notice of llearing
;

One receiving filings-in a proceeding is charged with reading
and knowing matters therein which might affect his rights.
}]ouston Liahtina & Dwa- ra (M !cr.: Creek Nuclear Generating
Statior, Unit 1), ALAB-574, 11 NRC 7, 13 (1980).

Where an original notice of hearing is too narrowly drawn, a
requirement in a subsequent notice that those who now seek to
intervene state that they did not intervene before because of
limitations in the original notice was not improper. Houstqn
.Lichtina & Power Co. (Allens Creek Nuclear Generating Station,
Unit 1), ALAB-574, 11 NRC 7, 10 (1980).

The notice of hearing in an enforcement proceeding must
provide adequate notice of (1) the alleged violations and (2)

I the specific regulatory provisions upon which the Staff seeks
to impose a civil penalty. Tulsa Gamma Ray. Inc., LBP-90-43,| (n) 32 NRC 390, 391-92 (1990), citina, 5 U.S.C. 6 554(b)(3).| v

i
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942.5.3 Publication of Notice of llearing in EcicfAl_BtalW

In Tennessee Valley Authority (Yellow Creek Nuclear Plant.
Units 1 & 2), ALAB-445, 6 NRC 865 (1977), it was held
that, while 10 CFR 5 2.104(a) requires that notice of hearing
initiating a construction permit proceeding be published in I

the Federal Reaister at least 30 days prior to commencement of |
hearing, it does not require that such notice establish time, |

place and date for all phases of the evidentiary hearings.
However, in an unpublished opinion issued on December 12,
1977, the Federal District Court for the Northern District of
Mississippi held that the interpretation of the notice
requirements by the Appeal Board in Yellow Creek was erroneous
and that at least 30 days prior public notice of the time,
place and date of hearing must be provided.

The Licensing Board rejected Petitioner's argument that " mere
notice in the Federal Reaister ... is inadequate notice ...."
The Federal Register Act expressly provides that such
oublication constitutes notice to "all persons residing within
the States of the Union" (44 U.S.C. 1508). Egg Federal Crop
Insurance Corp. v. Merrill, 332 U.S. 380 (1947). See als_q
Lona Island liahtina Company (Jamesport Nuclear Power Station,
Uni's 1 and 2), ALAB-292, 2 NRC 631 (1975); Florida Power and
Liaht Cqmpany (Turkey Point Nuclear Generating Units 3 and 4),
LBP-79-21, 10 NRC 183, 191-192 (1979).

In an operating license amendment proceeding, the Licensing
Board ruled that the law required the NRC to publish once in
the Egderal Reaister notice of its intention to act on the
application for amendment to the operating license. Turkey

Point, supra, LBP-79-21, 10 NRC at 192.

Publication in the Federal Reaister of conditions on in-
tervention is notice as to all of those conditions, and one

| cannot excuse a failure to meet those conditions by a claimed
lack of knowledge. Houston Liahtina & Power C0 (Allens2

Creek Nuclear Generating Station, Unit 1), ALAB-574, 11 NRC 7,
10 (1980).

2.5.4 Requirement to Renotice

Where a full-term operating license proceeding had been
delayed by a lengthy NRC Staff review and the oricina!
notice of the opportunity for a hearing had been issued
ten yeara earlier, a Licensing Board found it necessary
to renotice the opportunity for a hearing. Rochester Gu ,

and Electric Coro. (R.E. Ginna Nuclear Plant, Unit 1),
LBP-83-73, 18 NRC 1231, 1233 (1983), citina, Houston

| Liahtina and Power Co. (Allens Creek Nuclear Generating
'

Station, Unit 1), ALAB-539, 9 NRC 422 (1979) wherein tip
Appeal Board opined that a hearing notice issued "perhaps
5 to 10 years" earlier is " manifestly stale". The

i JULY 1992 PREllEARING MATTERS 6
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renotice cannot limit the sco?e of contentions to those
involving design changes or tiose based on new informa-.

tion. The new notice must allow the raising of any4

j issues which have not been previously heard and decided. $1e
Houston Liahtina and Power Co. (Allens Creek Nuclear Generat-
ing Station, Unit 1), ALAB-535, 9 NRC 377, 386-387 (1979).

2.6 Prehearina Conferenced

i Prehearing conference matters are governed generally by 10 CFR
56 2.751a, 2.752. 1'

\
i There are several types of prehearing conferences, each of which
1 serves a different purpose. For a discussion of the types of

.

; prehearing conferences and of the purposes of such conferences, it.g
a Wisconsin Electric Power Company (Point Beach Nuclear Plant, Units 1

& 2), LBP-78-23, 8 NRC 71, 76 (1978).;
!

,

The purposes of a general prehearing conference, in general, are
j set out in 10 CFR 9 2.752(a). Such a prehearing conference should

be held within 60 days after completion of discovery. 10 CFR
!; s 2.752(a). "Special" prehearing conferences, provided for by 10
1 CFR 6 2.751a and applicable only to contested proceedings, may be

utilized to consider the sufficiency of petitions to intervene and of

jO,: issues raised by intervenors. 01Lq asne Liaht C h (Beaver Valley
Power Station, Unit 1), ALAB-109, 6 AEC 243, 245 (1973).

~

Where a party has an objection to the scheduling of the prehearing
phase of a proceeding, he must lodge such objection promptly. Late

j requests for changes in scheduling will not be countenanced absent
i extraordinary unexpected circumstances. Consolidated Edison Co. of
| R, h i m (Indian Point Nuclear Generating Station, Units 1, 2 & 3),
j ALAB-377, 5 NRC 430 (1977).

| A party seeking to be excused from participation in a prehearing
; conference should present its justification in a request filed before

the date of the conference. Public Service Co. of New Hampshire
! (Seabrook Station, Units 1 & 2), ALAB-488, 8 NRC 187, 191 (1978).

2.6.1 Transcripts of prehearing Conferences

i Prehearing conferences may be stenographically reported.
10 CFR ff 2.751a(c), 2.752(b).

A Licensing Board must make a good faith effort to determine
'

whether the facts support a party's motion to correct the
transcript of a prehearing conference. Public Service Co. of
Rew Hampshire (Seabrook Station, Units 1 and 2), ALAB-839, 24

i NRC 45, 51 (1986).

.
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2.6.2 Special Prehearing Conferences

Special prehearing conferences are covered by 10 CFR
S 2.751a. Such prehearing conferences:

(a) are required in contested proceedings only. 10 CFR
5 2.751a, n.la;

(b) wili usually be held within 90 days of the issuance of
notice of hearing or such other time as the Commission
or presiding officer may deem appropriate. 10 CFR
S 2.751a(a);

(c) will be utilized to rule on petitions to intervene unless
this has already been done by a previous Licensing Board
appointed for that purpose. [ff ., Duauesne Licht Co.a
(Beaver Valley Power Station, Unit 1), ALAB-109, 6 AEC
243, 245 (1973);

(d) may be utilized to exclude certain issues raised by
petitions to intervene, the adequacy of which was not
ruled upon when the petition was allowed. Duauesne licht
h, ALAB-109, jLur_q;

(e) may be used to establish a schedule for further actions
in the proceeding, to direct further informal confer-
ences, and to establish other courses of action, as set
forth in 10 CFR S 2.751a(a) and (b), to expedite the
proceeding.

2.6.3 Prehearing Conference Order

2.6.3.1 Effect of Prehearing Conference Order

A prehearing conference order may describe action taken at the
conference, schedule further actions, describe stipulations
agreed to, identify key issues, provide for discovery and the
like. The order should finalize the issues to be considered,
IC CFR Part 2, Appendix A, para. II(c), and will control the
subsequent course of proceedings unless modified for cause.
10 CFR 55 2.751a(d), 2.752(c).

2.6.3.2 Objections to Prehearing Conference Order

Objections to the prehearing conference order may be filed by
parties other than the Staff within 5 days after service of
the order and by the Staff within 10 days after service. 10
CFR 55 2.751a(d), 2.752(c). Parties may not file replies to
such objections unless the Board so directs. 1

O'
JULY 1992 PREHEARING MATTERS 8
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i'
2.6.3.3 Appeal from Prehearing Conference Order

* Since a prehearing conference order is interlocutory in
nature, it is not generally appealable except with regard to

,

matters for which iMerlocutory appeal is provided. in this!

; vein that portion o. a prehearing conference order which
i grants or wholly denies a petition for leave to intervene is
1 appealable under 10 CFR 6 2.714a. His:issioolfower & Liaht
; A (Grand Gulf Nuclear Station, Units 1 & 2), ALAB-130, 6 AEC

423, 424 (1973).4

i

The action of a Licensing Board in provisionally ordering a
heariri, and in preliminarily ruling on petitions for leave to
intervene is not appealable under 10 CFR 6 2.7';4a in a
situation where the Board cannot rule nn contentions and the
need for an evidentiary hearing until after the special

.

prehearing conference required under 10 CFR 6 2.751a and where'

j the petitioner denied intervention may qualify on refiling.
' Consumers Power Co. (Midland Plant, Units 1 & 2), LBP-78-27,

8 NRC 275, 280 (1978).

] 2.7 Conference Calls

j Both prior to the start of a hearing and sometimes during recesses
i thereof, it may become necessary for the Board to coc'municate quickly
1 with the parties. In this vein, the practice has grown up of using
: telephone conference calls. The Appeal Board has indicated that such

calls should not be utilized unless all parties participate except in*

the case of the most dire necessity. Puerto Rico Wa.lgr__Hesources"

| altthority (North Coast Nuclear Plant, Unit 1), AtAB-313, 3 NRC 94, 96
: (1976). If any rulings are made, the Licensing Board must make and

enter a written order reflecting the ruling directly thereaf ter.
i
; Pacific Gas & Electric Co. (Diablo Canyon Nuclear Power Plant, Units

1 & 2), ALAB-334, 3 NRC 809, 814-815 (1976).
,

5 Where a party informs an adjudicatory board that it is not interested
in a matter to be discussed in a conference call between the board>

and the other litigants, that party cannot later complain that it was
not consulted or included in the conference :all, Ephlic Service Co.

3

of Indiana (Marble Hill Nuclear Generating Station, Units 1 & 2),i

ALAB-493, 8 NRC 253, 269 n.63 (1978).

2.8 Prehearina Motions,

:

2.8.1 Prehearing Motions Challenging ASLB Composition

Disqualification of adjudicatory board members is covered
generally by 10 CFR 5 2.704.

In Consumers Pnwer Company (Midland Plaat, Units 1 & 2),(q ALAB-101, 6 AEC 60 (1973), the Appeal Board listed the;
V circumstances under which a board member is subject to.

JULY 1992 PREllEARING MATTERS 9
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disqualification. Those circumstantes include situations in
which:

(1) the board member has a direct, personal, substantial
pecuniary interest in the results of the case;

(2) the board member has a personal bias against a partici-
pant;

(3) the board member has served in a prosecutory or investi-
gative role with regard to the same facts as are in
issue;

(4) the board member has prejudged factual -- as distin-
guished from legal or policy -- issues;

(5) the board member has engaged in conduct which gives the
appearan e of personal bias or prejudgment of f actual
issues.

A litigant may move for disqualification of any board member
who, by word or deed, has manifested a conflict of interest or
a bias covered by the above listing.

2.8.1.1 Contents of Motion Challenging ASLB Composition

in Ququnn_Lliaht Co. (Beaver Valley Power Station, Units 1 &
2), ALAB-172, 7 AEC 42 (1974), the Appeal Board summarized the
requirements for disqualification motiens as follows:

(1) motions must be accompanied by affidavits establishing a
basis for the charge;

(2) motions must be filed in a timely manner, citina,
QD1umers Power Cqt, ALAB-101, supra; Commonwealth Edison
6 (LaSalle County Nuclear Power Station, Units 1 & 2),
CLI-73-8, 6 AEC 169 n.1 (1973);

(3) motions for disqualification, as with all other motions,
must be served on all parties or their attorneys, citina,
10 CFR SS 2.701(b), 2.730(a).

The requirement of an affidavit must be met even if the basis
for the motion is fnunded on matters of public record.
Detre.it EdLion Cc (Greenwood Energy Center, Units 2 & 3),
ALAB-225, 8 AEC 379 (1974).

2.8.1.2 Evidence of Bias in Challenges to ASLB Composition

Although no specific guidelines can be set as to the type
or quantum of evidence sufficient to support a disquali-
fication motion, it is clear that the mere fact that a
Board issued a large number of unfavorable or even erroneous

JULY 1992 PREllEARING MATTERS 10
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rulings with respect to a given party is not evidence of bias.
To establish bias, something more must be shown than that the
presiding officials decided mitters incorrectly; to be wrong
is not necessarily to be partisan. Northern Indiana Public
Service Co. (Bailly Generating Station, Nuclear-1), ALAB-224,
8 AEC 244, 246 (1974).

Nor is an alleged institutional bias sufficient for dis-
qualification. Tennessee Valley Authorily (Bellefonte
Nuclear Plant, Units 1 & 2), ALAB-164, 6 AEC 1143 (1973).

2.8.1.3 Waiver of Challenges to ASLB Composition

If a party has reason to believe that there are grounds for
disqualification, he must raise the question at the earliest
possible moment, failure to move for disqualificatir,n as soon
as the information giving rise to such a claim comes to light

. amounts to a waiver of the objection. Commonwealth Edison Co.
'

(Zion Station, Units 1 & 2), ALAB-226, 8 AEC 381, 385 (1974);
Northern Indiana Public Service Co., ALAB-224, supra;
Consumers Power Co. (Hidland Plant, Units 1 & 2), ALAB-101,
6 AEC 60, 64 (1973); Public Service Electric & Gas Co2
(Atlantic Nuclear Generating Station, Units 1 & 2), LBP-78-
5, 7 NRC 147, 149 (1978).

V 2.9 Intervention

2.9.1 General Policy on Intervention

The general attitude of the Appeal Panel is that public
participation through intervention is a positive factor in the
licensing process and that intervenors perform a valuable
function and are to be complimented and encouraged. Seq,
Lg_,, Virainia Electric & Power Co. (North Anna Power Station,
Units 1 & 2), ALAB-256, 1 NRC 10, 18 n.9 (1975); Consolidated
Edison Co. of N.Y.. Inc. (Indian Point Nuclear Generating
Station, Unit 2), ALAB-243, 8 AEC 850, 853 (1974); Vermont
Yankee Nuclear Power Coro2 (Vermont Yankee Nuclear Power
Station), ALAB-229, 8 AEC 425 (1974);- Gulf Sf ates Utilities
Ch (River Bend Station, Units 1 & 2), ALAB-183, 7 AEC 227.
(1974).

The statutory mandate does not confer the automatic right of
intervention upon anyone. The Commission may condition the
exercise of that right upon the meeting of reasonable
procedural requirements. Duke Power Co. (Catawba Nuclear
Station, Units 1 and 2), ALAB-687, 16 NRC 460, 469 (1982),
vacated in cart on other arounds, CLI-83-19, 17 NRC 1041
(1983).

A petitioner for intervention is entitled to party status if
he (1) establishes standing and (2) pleads at least one valid
contention. Carolina Power and Licht Co. and North Carolina

JULY 1992 PREllEARING MATTERS 11
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[_ astern Municipal Power Aaency (Shearon Harris Nuclear Power
Plant, Units 1 and 2), LBP-82-Il9A,16 NRC 2069, 2070 (1982).

2.9.2 Intervenor's Need for Counsel

The NRC's Rules of Practice permit non-attorneys to appear
and represent their organizations in agency proceedings.
Metropolitan Edison Co. (Three Mile Island Nuclear Station,
Unit 1), ALAB-772, 19 NRC 1193, 1247 (1984), rev'd in part 2D
other arau_ndi, CL1-85-2, 21 NRC 282 (1985). Furthermore, lay <

'

representatives are not held to as high a standard as lawyers.
But the right of participation accorded pr1.J2 representatives
carries with it the corresponding responsibilities to comply
with and be bound by the same agency procedures as all other
parties, even where a party is hampered by limited resources.
Three Mile Island, ignra,19 NRC at 1247, citing, Statement of
Policy on Cord.uct of Licensina Proceedinas, CL1-81-8, 13 NRC
452, 454 (1981).

There is no requirement that an intervenor be represented by
counsel in NRC proceedings. Offshore Power Systems (Hanufac-
turing License for Floating Nuclear Power Plants), LBP-75-67,
2 NRC 813 (1975); Cleveland 11ectric illuminatina Co. (Perry
Nuclear Power Plant, Units 1 and 2), ALAB-802, 21 NRC 490, 498
(1985). As a rule, pro se petitioners will be held to less
rigid standards for pleading, although a totally deficient
petition will.be rejected. Public Service Electric & Gas Co.
(Salem Nuclear Generating Station, Units 1 & 2), ALAB-136, 6
AEC 487 (1973). While there is no requirement that an
intervenor be represented by counsel in NRC proceedings,
there are some indications that the regulations do not
contemplate representation of a party by a non-lawyer and
that any party who does not appear pro se must be represented
by a lawyer. .See 10 CFR S 2.713(a), (b); Metropolitan Edison
Ep.m (Three Mile Island Nuclear Station, Unit 2), ALAB-474, 7
NRC 746, 748 (1978); (Luke Power Cot (Cherokee Nuclear Station,
Units 1, 2 & 3), ALAB-440, 6 NRC 642, 643 n.3 (1977); Viroinia
Electric & Power Company (North Anna Power Station, Units 1 &
2), Licensing Board Order of October 8, 1976 (unpublished).
As the Three Mile Island and Cherokee cases cited amply
demonstrate, however, any requirement that only lawyers
appear in a representative capacity is usually waived, either
explicitly or implicitly, as a matter of course.

Insofar as organir ions are concerned, 10 CFR S 2.713(a)
clearly limits rep.esentation to either an attorney or a
member, and it can logically be read as precluding repre-
sentation by an attorney and a member at the same time. But
it does not appear to bar representation by a member through-
out a proceeding if, at some earlier time during the proceed-
ing, an attorney has made an appearance for the organization.
fjncinnati Gas & Electric Co. (William H. Zimmer Nuclear
Station), LBP-79-17, 9 NP,C 723, 724 (1979).

JULY 1992 PREHEARING MATTERS 12
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Following the withdrawal of its lead counsel on the eve of its
hearing, an intervenor has an affirmative duty to request a
postponement. A Board is not required to order a postponement
sua sponte. Cleveland Electric illuminatina Co. (Perry
Nuclear Power Plant, Units I and 2), ALAB-802, 21 NRC 490,
498 (1985).

2.9.3 Petitions to Intervene

Intervention is covered generally in 10 CFR 65 2.714, 2.714a.

In the first instance, the decision as to whether to grant or
deny a petition to intervene or a request for a hearing lier
with the Licensing Board. Metropolitan Edison Co. (Three Mile

-

Island Nuclear Station, Units 1 & 2), CL1-73-16, 6 AEC 391
(1973).

There is nothing in 10 CFR S 2.714 or the case law inter-
preting that rule which permits Licensing Boards to exclude
certain groups because of their opinions on nuclear power,
either generally or as related to specific plants, nor is
there a Commission rule prescribing the conduct of any party
(other than licensees or others subject to its regulatory

O jurisdictions) outside adjudicatory proceedings. f.aDiolidated
Edison Co. of New York (Indian point, Unit 2); P_ower Authorjlv ,

of the State of New York (Indian Point, Unit 3), CLI-82-15, .16
NRC 27, 31, 32 (1982).

.

The testimony of experts sponsored by petitioner may make a
valuable contribution to the record, but the merits of that
testimony need not be decided in order to admit a petitioner
as a party. Arizona Public Service Co. (Palo Verde Nuclear

; Generating Station, Units 1, 2 and 3), LBP-82-Il78, 16 NRC
2024, 2029 (1982).-

; In past operating license cases, petitions to intervene
were sometimes considered and ruled upon by an ASLB2

! especially appointed for that purpose, and a separate
ASLB conducted separate proceedings if intervention were-
permitted. Pacific Gas & Electric Co. (Stanislaus Nuclear-

Project, Unit 1), ALAB-400, 5 NRC 1175, 1177-78 (1977). In
construction permit cases, a single ASLB usually performed

,

both tasks. S_qq Mississipoi Power & Licht Co.; (Grand Gulf
Nuclear Station,- Units 1 & 2),- ALAB-130, 6 AEC 423, 424 n.2,

(1973).

In ruling on a petition to intervene, the Licensing Board
must consider, inter alia, the nature of petitioner's right
under the Atomic Energy Act to be made a party to the

'O5 . proceeding, the nature and extent of petitioner's property,
financial or other interest in the proceeding, and the,

possible effect of any Order which may be entered in the-

JULY 1992 PREllEARING MATTERS 13
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proceeding on the petitioner's interests. 10 CFR 6 2.714(d)*
Washington Public Power Supniv System (WPPSS Nuclear Projects
No. 3 and No. 5), LBP-77-16, 5 NRC 650 (1977). These
standards also apply to a petition to intervene in a materials
licensing proceeding. Stquoyah fuels Corppration, LBP-91-5,
33 NRC 163, 164, 166 (1991), citing, 10 CFR S 2.1205(g).

An intervention petition must, under 10 CFR 5 2.714(a)(2),
set forth with particularity certain factors regarding the
petitioner's interest in the proceeding and address the
criteria set forth in 10 CFR 6 2.714(d). floridL Ecwer and
Liaht 002 (Turkey Point Plant, Units 3 and 4), CL1-81-31,
14 NRC 959, 960 (1981); Lonsumers Power Co. (Big Rock Point
Plant), CL1-81-32,14 NRC 962, 963 (1981).

A petition for leave to intervene must set forth with
particularity the interest of the petitioner in the proceed-
ing, how that interest may be affected by the results of the
proceeding, including the reasons why petitioner should be
permitted to intervene, and the specific aspect of the subject
matter of the proceeding as to which petitioner wishes to
intervene. 10 CFR S 2.714(a)(2); Yfrf.QnL1Anken Nyclear
Power Corp. (Vermont Yankee Nuclear Power Station), LDP-90-6,
31 NRC 85, 88, 89, 90 (1990); Georaia Power Co. (Vogtle
Electric Generating Plant, Units 1 and 2), L8P-91-33, 34 NRC
138, 140 (1991). The burden is on the petitioner to satisfy
these requirements. 10 CFR 6 2.732, Metropolitan EJison Co.
(Three Mile Island Nuclear Station, Unit 1), CLI-83-25, 18 NRC
327, 331 (1983); florida Powar_and Licht Co. (St. Lucie
Nuclear Power Plant, Unit 2), LDP-87-2, 25 NRC 32, 34 (1987).
A petition to intervene in a materials licensing proceeding
must satisfy similar requirements. Combustion EnfLineerinai
inti (Hematite fuel fabrication facility), LBP-89-23, 30 NRC

_c_iting, 10 CFR 5 2.1205(d).140, 143, 145-146, 147-148 (1989),

Petitioners for intervention are required by Commission
regulations to set forth in their petitions their interest in
the proceeding, how that interest might be affected by the
result of the proceeding. the reasons why they should be
permitted to intervene, and the specific aspects of the
subject matter as to which intervention is sought. Philadel-
chia Electric Company (Limerick Generating Station, Units 1
and 2) LBP-82-43A, 15 NRC 1423, 1431 (1982), citing, 10 CFR
s 2.714(a)(2). he Vermont Yankee Nuclear Power (gram
(Vermont Yankee Nuclear Power Station), L8P-87-7, 25 NRC 116,
118 (1987).

The ASLB must make specific detcrminations as to whether
the petition is proper and meets the requirements for
intervention and must articulate in reasonable detail
the basis for its determination. Ruggesne Lia!Lt Co. (Beaver
Valley Power Station, Unit 1), ALAB-105, 6 AEC 181 (1973);
tier _thern States Power Co,_ (Prairie Island Nuclear Generating
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O Plant, Units 1 & 2), ALAB-104, 6 AEC 179 (1973). M Res_btell

International CoJ L (Rocketdyne Division), ALAB-925, 30 NRC
709, 722 (1989) (rulings on intervention petitions should be
in writing), Af_f'd, CL1-90-5, 31 NRC 337, 341 (1990).

Assuming that the requisite personal interest of the inter-
venor is shown, if the ASLB determines that there is present
at least one contention which meets applicable requirements,
intervention will be permitted. The ASLB has no duty to
consider additional contentions for the purpose of determining
whether intervention should be permitted. Mississioni Power &
Licht Co., ALAB-130, supra, 6 AEC at 424; Louisiana Power &
Liaht Co. (Waterford Steam Electric Station, Unit 3), ALAB-
125, 6 AEC 371, 372 (1973); Duouesne Liaht Ch (Beaver Valley
Power Station, Unit 1), ALAB-109, 6 AEC 243, 245 (1973).

Although 10 CFR 9 2.714 has been amended with regard to the
time for filing contentions, the "one good contention" rule
remains. 10 CFR 9 2.714(b). Pucet Sound Power and liaht C92
(Skagit/Hanford Nuclear Power Project, Units 1 and 2), LBP-82-
74, 16 NRC 981, 985 (1982), citina, Cincinnati Gas and
Ekctric Co. (William H. Zimmer Nuclear Station), LBP-80-14,
11 NRC 570, 571 (1980).

ON 10 CFR S 2.714 now permits the amendment of petitions to
intervene and contentions up to 15 days prior to the first
prehearing conference. The presiding board may, of course,
set a different time period pursuant to 10 CFR 6 2.711.
General Electric Co. (GETR Vallecitos), LBP-83-19, 17 NRC 573,
578 (1983). A petitioner has an unlimited right to amend its
intervention petition until 15 days prior to the first
prehearing conference. Eeoraia Power Co. (Vogtle Electric
Generating Plant, Units 1 and 2), LBP-90-29, 32 NRC 89, 91, 93
(1990), citina, 10 CFR s 2.714(a)(3).

A petitioner must advance at least one admissible contention
in order to be permitted to intervene in a proceeding.

,

Philadelohia Electric Co. (Limerick Generating Station, Units'

1 and 2), LBP-82-43A, 15 NRC 1423, 1432 (1982), sitina, 10 CFR-

5 2.714(a)(2), Mississioni Power and Liaht Co. (Grand Gulf
Nuclear Station, Units 1 and 2), ALAB-130, 6 AEC 423, 424
(1973); Vermont Yankee Nuclear Power Corp. (Vermont Yankee
Nuclear Power Station), LBP-87-7, 25 NRC 116, 118 (1987).'

Pro te petitioners will be held to 1, ss rigid standards of
clarity and precision with regard to the petition-to inter-
vene. Nevertheless, a totally deficient petition will be
rejected. Public Service Electric & Gas Co. (Salem Nuclear
Generating Statinn, Units 1 & 2), ALAB-136, 6 AEC 487, 489

C\ (1973).
V'

In NRC proceedings in which a hearing is not mandatory
but depends upon the filing of a successful intervention
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petition, an " intervention" Licensing Board has authority
only to pass upon the intervention oetition. If the

petition is granted, thus giving rise to a full hearing,
a second Licensing Board, which may or may not be composed of
the same members as the first Board, is established to conduct
the hearing. Wisconsin Electric Power Company (Point Beach
Nuclear Plant, Units 1 & 2), LBP-78-23, 8 NRC 71, 73 (1978).
See also Commqnwealth Edison Co. (Byron Station, Units 1 and
2), LBP-81-30 4 , 14 NRC 364, 366 (1981), citino, Pacific Gai
nd_[lettdq_ft. (Stanislaus Nuclear Project Unit 1), ALAB-
400, 5 NRC 1175 (1977).

Section 189a of the Atomic Energy Act does not provide an
unqualified right to a hearing. The Commission is authorized
to establish reasonable regulations on procedural matters like
the filing of petitions to.interv me and on the proffering of
contentions. Ru_Le lqwer Co. (Cat a Nuclear Station, Units 1
and 2), LLI-83-19, 17 NRC 1041, 165 (1983), citing, BPI v.
Aff, 502 f.2d 4?4 (D.C. Cir.1974); Easton Utiljties Commis-
} ion v. AEC, 424 F.2d 847 (D.C. Cir. 1970).

The identity of specific individual members of a petitioner
organization whose interests are being represented by that
organization is not viewed as an integral and material portion
of the petition to intervene. Any change in membership,
therefore, does not require an amendment of the petition.
Washinaton Public Power Supply System (WPPSS Nuclear Project
1), LBP-83-59, 18 NRC 667, 669 (1983).

While it is true that a petitioning organization must disclose
the name and address of at least one member with standing to
intervene so as to afford the other litigants the means to
verify that standing exists, Houston Liahtina and Power Co.
(Allens Creek Nuclear Generating Station, Unit 1), ALAB-535,
9 NRC 377, 389-400 (1979), there is no requirement that the
identification of such a member or members be made in the
petition to intervene or in an attached affidavit. Washinaton
P_ublic Power Supply System (WPPSS Nuclear Project 1), LEP-83-
59, 18 NRC 667, 669 (1983).

The provision in original 10 CFR 6 2.714(a), that a petition
to intervene be accompanied by a supporting affidavit setting
forth the facts pertaining to the petitioner's interest, was
abolished effective May 26, 1978. 43 Fed. Rea. 17,798 (1978).
Elshinaton Public Power Supply System (WPPSS Nuclear Project
1), LBP-83-59, 18 NRC 667, 669 (1983).

Once a member has been identified sufficiently to afford
verification by the other parties and the petition to
intervene has been granted, it is presumed that the
organizational petitioner continues to represent individual
members with standing to intervene who authorize the
intervention. It is doubtful that the death or relocation
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\ outside the geographical zone of interest of the only

named members upon whom standing was based would defeat this
presumption and require a further showing of standing.
Washinoton Public Power Sunoly Systs (WPPSS Nuclear Project

'
1), LBP-83-59, 18 NRC 667, 669 (1983).

2.9.3.1 Pleading Requirements

Under 10 CFR $ 2.714, a petition to intervene must:

(1) be in writing;

(2) identify the specific aspect or aspects of the subject
matter of the proceeding as to which the petitioner
wishes to intervene;

(3) set forth with 3articularity the interest of the
petitioner in tie matter, the manner in which that
interest may be affected by the proceeding, and the
reasons why the petitioner should be percitted to
intervene with particular reference to tt.e petitioner's
right to be made a party under the Atomic Energy Act, the
nature and extent of petitioner's property, financial or
other interest in t(,e proceeding, and the possible effect

O of any order entered 11, the proceeding on petitioner's
interest.

In add'. tion, prior to the first prehearing conference, the
petitioner must file a supplement to his petition to intervene
which sets forth the contentions the petitioner seeks to have
litigated and the basis for each contention set forth with
reasonable specificity. 10 CFR 6 2.714(b). Illinois Power
.CA (Clinton Power Station, Unit 1), LBP-81-61,14 NRC 1735,
1737 (1981). Public Servicq_Lo. of New Jiampshire (Seabrook
Station, Units 1 and 2), LBP-82-106, 16 HRC 1649, 1654 (1982).
Where a contention is made up of a general allegation which,
standing alone, would not be admissible under 10 CFR 6
? 714(b), plus one or more alleged bases for the contention
set forth with reasonable specificity, the matters in
controversy raised by each such contention are-limited in
scope to the specific alleged basis or bises ret forth in the
contention. .Clinton, igpn,14 NRC at 1737.

Under 10 CFR $ 2.714 and 10 CfR $ 2.714(b) an intervention
petition must not only set.forth with particularity.the
interest of the petitioner and how that interest may be
affected by the proceeaing, but must also include the bases
for each contention, sufficiently detailed and specific to

'demonstrate that the issues raised are admissible and that
p further inquiry is warranted. tiaine Yanim.Jtomic Power Co,.

(Haine Yankee Aton.ic Power Station), LBP-82-6, 15 NRC 199, 206
(1982). See also Philadelphia Electric Co. (Limerick Generat- |

ing Stai. ion, Unit 1), LBP-95-9, 23 NPC 273, 277 (1906). |
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5 2.9.3.1'

In general these elements have been construed as requiring -

the petitioner to show:

(a) that he has a personal interest in the matter ( n ,
residence in proximity to the reactor - m Northerr
States Power Co. (Prairie Island Nuclear Generating
Plant, Units 1 & 2), ALAB-107, 6 AEC 168 (1973);

(b) how that interest may be adversely affected;

(c) the specific contentions as to which the petitioner
desires to participate.

PMLajiplphia_[lectric Co. (Peach Bottom Atomic Power Station,
Units 2 & 3), CL1-73-10, 6 AEC 173 (1973); Florida Power and
Liaht Co. (Turkey Point Plant Units 3 and 4), CLI-81-31, 14
NRC 959, 960 (1981), citina, Public Service Co. of_IndiaDA
(Marble Hill Nuclear Generating Station, Units 1 and 2), CLl-
80-10, 11 NRC 438 (1980); Consumgrs Power Co._ (Big Rock Point
Plant), CLI-81-32, 14 NRC 9fi2, 963 (1981).

In BPI v. AEC, 502 F.2d 424 (D.C. Cir. 1974), the Court of
Appeals for the District of Columbia Circuit upheld various
aspects of 10 CFR 6 2.714, including the requirement that
contentions be specified, and the requirement that the basis
for contentions be set forth.

Section 189a of the Atomic Energy Act does not provide a non-
discretionary right to a hearing on all issues arguably
related to an acknowledged enforcement problem without regard
to the scope of the enforcement action actually proposed or ,

taken. in order to be granted leave to intervene, one must
demonstrate an interest affected by the action, as required by
10 CFR S 2.714. f!aiLoo E ison Co. (Pilgrim Nuclear Power
Station), CL1-82-16, 6 NRC 44, 45 (1982), LLtjng, BPI v.
Atomic Enerav Commission, 502 F.2d 424 (D.C. Cir. 1974).

Petitions drawr, by counsel experienced in NRC practice must
exhibit a high degree of specificity. In contrast, Licensing
Boards are to be lenient in this respect for petitions dra.c.
pro se or by counsel new to the field or to the bar. tLanin
Das & Electric Co. (Wolf Creek Generating Station), ALAB-279,
1 NRC 559, 576-577 (1975). For a more recent case acknowledg-
ing that a oro se petitioner for intervention should not be
held to the same standards of clarity and precision to which a
lawyer might reasonably be expet.ted to adhere in the petition
to intervene, m H11gonsin Public Service Coroorallgn
(Kewaunee Nuclear Power Plant), LBP-78-24, 8 NRC 78, 82'

(1978).
'

Although a totally deficient pleading may not be justified on
the basis that it was prepared without the assistance of
counsel, a oro se petitioner is not "to be held to those

,
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i standards of clarity and precision to which a lawyer might
i reasonably be expected to adhere." Public Service Electric

,

j ind Gas Company (Salem Nuclear Generating Station, Units 1 and
2), ALAB-136, 6 AEC 487, 489 (1973), cited in Houston Liahtina<

: and PowJt_Ls (Allens Creek Nuclear Generating Station, Unit
! 1), ALAB-590, 11 NRC 542, 546 (1980); Coneumers Power Co.
| (Midland Plant, Units 1 and 2), LBP-82-63,16 NRC 571, 578
j (1982).

A pet.itioner is not permitted to incorporate massive docu-
; ments by reference as the basis for, or a statement of, his:

contentions. Tennessee Va)_LerAuthority (Browns Ferry Nuclear
Plant, Units 1 & 2), LBP-76-10, 3 NRC 209, 216 (1976).

| A petition to intervene which seeks to raise antitrust
! contentions must comply with the requiremesas of 10 CFR

6 2.714 and must also set forth with particularity:'

(1) fdcis which describe a situation inconsistent with the,

i antitrust ins or their underlying policies;
;

i
'

(2) facts which describe the existence of a meaningful nexus
1 between the &ctivities under the nuclear license and the

aforementioned anticompetitive " situation";i

! (3) the :pecific relief sought, including whether, how and to
what extent any license conditions 19 posed by thei

attorney general fail to provide the requested relief.

Wolf Creek, ALAB-279, sp.n; see als_q Duke Power Co. (Catawba
! Nuclear Station, Units 1 and 2), LBP-81-1, 13 NRC 27, 32

(1981).,

I Petitions to. intervene must initially specify the " aspect or
aspects" of the subject matter of the proceeding as to which-
the petitioner wishes to intervene. An " aspect" is broader

j than a " contention" but narrower than a general reference to
: the HRC's operating statutes. Conswers _ Power Co. (Midland

Plant, Units 1 & 2), LBP-78-27, 8 NRC 275, 278 (1978). A
Board lacks jurisdiction to consider an intervention petition,

in which the aspect of the proposed intervention is not within -
the scope of the proceeding. Philadelphia ElectricJ;.02
(Limerick Generating Station, Unit 1), LBP-86-9, 23 NRC 273,

'

277 (1986). Until the petitioner files a list of contentions,
the publication in the Federal Regjitg of a notice of
opportunity for a hearing on proposed operating license
amendments may serve-to sufficiently specify the aspects as- to
which the petitioner wishes to intervene. Arizona Public
Service Co. (Palo Verde Nuclear Generating Station, Units 1,

b('N
2, and 3), LBP-91-4, 33 NRC 153, 159 (1991).

.

Under 10 CFR S 2.714 it is no longer necessary for peti-
* tioners for intervention to advance at least one viabic
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contention when initially filing a petition to intervene,
lhe petition may later be supplemented to include contentions.
There is no single date when the petition must be supple-
mented. Pursuant to 10 CFR 6 2.714(b), the supplement may be
submitted without leave of the presiding officer 15 days prior
to the special prehearing conference or, if none is held, the
first prehearing conference. Ejsconsin Electric Power Company
(Point Beach Nuclear Plant Units 1 & 2), LBP-78-23, 8 NRC 71,
74 (1978).

Where an original notice of hearing is overly narrowly drawn,
e requirement that those who subrequently seek to intervene
state that they did not intervene before because of limita-
tions in the original notice was not an abuse of discretion.
Housten Lichtina and Power C h (Allens Creek Nuclear Generat-
ing Station, Unit 1), ALAB-574, 11 NRC 7, 10 (1980).

The petition of an organization to intervene must show that
the person signing it has been authorized by the organization
to do so. Detroit Edison Comna_nl (Enrico Fermi Atomic Power3

Plant, Unit 2), LBP-79-1, 9 HRC 73, 77 (1979).

S.O.3.2 Defects in Pleadings

Although the requirements of 10 CFR 6 2.714 must ultimately
be met, the Appeal Panel has made it clear that every bene-
fit of the doubt should be given to the potential inter-
venor in order to obviate dismissal of an intervention
petition because of inarticulate draftsmanship or proce-
dural or pleading defects. As such, petitioners will
usually be permitted to amend petitions containing curable
defects. 1]1ginia Electric & Power Co. (North Anna
Power Station, Units 1 & 2), ALAB-146, 6 AEC 631 (1973). .53 1
Lena Island liahtina Co. (Shoreham Nuclear Power Station, Unit

-

1), LBP-91-1, 33 NRC 1:i, 40 (1991); Lona Island Lichtina Co.
(Shoreham Nuclear Pnwer Station, Unit 1), LBP-91-7, 33 NRC
179, 195 (1991). A Licensing Board itself has no duty to
recast contentions offered by a petitioner to make them
acceptable under the regulations. Commonwealth Edison Co.
(Zion Station, Units 1 & 2), ALAB-226, 8 AEC 381, 406 (1974);
Public Service Co. of New Hampshira (Seabrook Station, Units 1
Lnd 2), LBP-82-106, 16 NRC 1649, 1660 (1982). Refusal to do
sa cannot constitute error. Sfabrook, igprA, sit _ing, Z12B,
suorq.

Intervention petitions and requests for hearing cannot
properly raise antitrust issues and health and safety issues
in the same proceedings. Duke Power Co. (Catawba Nuclear
Station, Units 1 and 2), LBP-81-1, 13 NRC 27, 32 (1981).

O
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i 2.9.3.3.1 !

2.9.3.3 Time Limits / Late Petitions.

,

'

The Commission's regulations at 10 CFR 6 2.714(a)(1) provide
that nontimely filings of petitions to participate as a party4

1 will not be entertained absent a ce'ermination that the
petition should be granted based upoa a balancing of five

;

j factors. (Sr 2.9.3.3.3 for five factors). Out of the five
! factors enumerated in 10 CFR 6 2.714(a), the factors involving i

: the availability of other means to protect petitioner's
j interest and the ability of other parties to represent

petitioner's interest are entitled to less weight than thea

] other three. (let 2.9.3.3.3). Mississioni Power and Licht
1 (Grand Gulf Nuclear Station, Units 1 and 2), L8P-82-! '6
NRC 1376, 1381, 1384 (1982); Kansas Gas and Electric Co, * . i ,''

Creek Generating Station, Unit 1), LBP-64-17,19 NRC 876, 7

(1984), citina, Detroit Edison Co. (Enrico Fermi Atomic Pow s-

Plant, Unit 2), ALAB-707, 16 NRC 1760, 1767 (1982).*

I Regarding a Petition to intervene, some weight may be attached
, to the fact that lateness, though not justified, is not
! extreme. It is permissible to consider the fact that a
i petition was flied only two months late if the start of the

.

proceeding will not be substantially delayed. Puaet Sound
| Power and Licht Co. (Skaqit/Hanford Nuclear Power Project,
i Units 1 and 2), LBP-82-74, 16 NRC 981, 985 (1982), citina,

Duke Power Co. (Amendment to Materials License SNM - 1773 -1

Transportation of Spent Fuel from Oconee Nuclear Station for-

Storage at McGuire Nuclear Station), ALAB-528, 9 NRC 146, 150
(1979).,

If the lateness of a Petition to intervene is not egregious,y

: and will not cause substantial delay to the narties, those
considerations will outweigh the fact that the balance of the.;

five factors required under 10 CFR 6 2.714(a)(1) tips slightly
against the petitioner. Skaait/Hanford, lupn , 16 NRC at 985. '

u;

; The exclusion from a proceeding of persons or organizations
who have slept on theit .ights does not offend any public'

:

! policy favoring broad .itizer, involvement in nuclear licensing
"

adjudications. Assuming that such a policy finds footing in
Section 189a of the Atomic Energy Act of 1954, as amended, 42
U.S.C. 6 2239(a), it must be viewed in conjunction with the
equally important policy favoring the observance of estab-
lished time limits. lona Island Liahtina Co. (Shoreham
Nuclear Power Station, Unit 1),-ALAB-743, 18 NRC 387, 396 n.37
(1983).

_

2.9.3.3.1 Time for Filing' Intervention Petitions
;

Petitions to intervene or requests for hearing must be filede

not later than the time specified in the notice for hearing or;

as provided by the Commission, the presiding officer or the'

Licensing Board designated-to rule on petitions and/or
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6 2.9.3.3.2

requests for hearing, or as provided in 10 CFR f 2.102(d)(3)
(with regard to antitrust matters); [pna Island Lichtina Co.
(Shoreham Nuclear Power Station, Unit 1), LBP-83-42, 18 NRC
112, 116 (1983).

A Licensing Board did not abuse its discretion in shortening
the time to file contentions where there were many inter-
venors. }}gitston Liahtina and Power Co. (Allens Creek Nuclear
Generating Station, Unit 1), ALAB-574, 11 NRC 7, 13 (1980).

2.9.3.3.2 Sufficiency of Notice of Time limits on latervention

Although the Appeal Board has stated that it would leave open
the question as to whether Federal Reaister notico without
more is adequate to put a potential intervenor on notice for
filing intervention petitions, Pennsylvania Power and Licht
QL (Susquehanna Steam Electric Station, Units 1 & 2), ALAB-
148, 6 AEC 642, 643 n.2 (1973), the Board tacitly assumed that
such notice was sufficient in Tennessee Valley Authority
(Browns ferry Nuclear Plant, Units 1 & 2), ALAB-341, 4 NRC 95
(1976) (claims by petitioner that there was a " press blackout"
and that he was unaware of Commission rules requiring timely
intervention will not excuse untimely petition for leave to
intervene).

2.9.3.3.3 Consideration of Untimely Petitions to Intervene

Section 10 CFR 2.714(a) provides that nontimely petitions to
intervene or requests for hearing will not be :onsidered
absent a determination that the petition or request should be
granted based upon a balancing of the following factors:

(1) good cause, if any, for failure to file on time;

(2) the availability of other means for protecting the
petitioner's interests;

(3) the extent to which petitioner's participation might
reasonably assist in developing a sound record;

(4) the extent to which the petitioner's interest will be
represented by existing parties; and

(5) the extent to which petitioner's participation will
broaden the issues or delay the proceeding.

Egaet Sound Power and Licht Co. (Skagit/Hanford Nuclear Power
Project, Units 1 and 2), LBP-82-74, 16 NRC 981, 984 (1982);
D1troit Edison Co (Enrico Fermi Atomic Power Plant, Unit 2),x

.

LBP-82-96, 16 NRC 1408, 14?9 (1982); Metrooolitan Edison Co.
(Three Mile Island Nuclear Station, Unit 1), CL1-83-25, 18 NRC
327, 331 n.3 (1983); lona Island Lichtina Co. (Shoreham
Nuclear Power Station, Unit 1), ALAB-743, 18 NRC 387, 390 n.3
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(1983), citiro,10 CFR 6 2.714(a)(1); Washinoton Public Power
] 12pply System (WPPSS Nuclet.r Project No. 3), ALAB-747,18 NRC
; 1167,1170 n.3 (1983); Kansas Gas and Electric Co. (Wolf Creek
i Generating Station, Unit 1), LbP-84-17, 19 NRC 878, 883 |
j (1984); General Electric Co. (GElR Vallecitos), LBP-84-54,
' 20 NRC 1637, 1643-1644 (1984); Boston Edison Co. (Pilgrim
1 Nuclear Power Station), LBP-85-24, 22 NRC 97, 98 n.3 (1985),
i . affirmed, ALAB-816, 22 NRC 461 (1985); Philadelphia Electric
; [g2 (Limerick Generating Station, Unit 1), LBP-86-9, 23 NRC !

273, 278 n.6 (1986); Texas Utilities Electric Co. (Comanche
Peak Steam Electric Station, Units 1 and 2' CL1-88-12, 28 NRC

4

605, 608-609 (1988), reconsid. denied on o Q ' arounds, CL1-'
-

89-6, 29 NRC 348 (1989), aff'd sub nom., Citizens for Fair
1 Mj_Utv Rqqulation v. NRC, 898 F.2d 51 (5th Cir.1990);
) fjorida Power and Licht Co. (Turkey Point Nuclear Generating

Plant, Units 3 and 4), LBP-90-5, 31 NRC 73, 76 (1990), aff'd,;

j ALAB-950, 33 NRC 492, 495-96 (1991).
.

4 This consideration must be weighed against the petitioncr's
strong interest in the proceeding under 10 CFR 6 2.714(d).

1 Skaait/Hanford, supra, 16 NRC at 984.
1

: In ruling on a petition for leave to intervene that is
j untimely, the Commission must consider, in addition to the
; factors set forth in'10 CFR 6 2.714(a)(1), the following

factors set forth in 10 CFR 6 2.714(d): (1) The nature of the,

petitioner's right under the Act to be made a party to the
proceeding; (2) The nature and extent of the petitioner's,

i property, financial, or other interest in the proceeding; and
.

(3) The possible effect of any order which may be entered in3

j the proceeding on the petitioner's interest. Metropolitan
Edison Cat (Three Mile Island Nuclear Station, Unit 1), CLI-'

83-25, 18 NRC 327, 331 n.3 (1983).
' The burden of proof is on the petitioner. Thus, a person

who files an untimely intervention petition must affirma-
.'

tively address the five lateness factors in his petition,
regardless of whether any other parties in the proceeding!

raise the tardiness issue. Even if the other parties waive
the tardiness of the petition, a Board, on its own initiative,
will review the petition and weigh the five lateness factors.-

Boston Edison Co. (Pilgrim Nuclear Pcwer Station), ALAB-816,
,

; 22 NRC 461, 466.n.22 (1985).

! . A late petitioner who fails to address the five lateness
factors in his petition does not have a right to a second

4 opportunity to make a substantial showing on the lateness
factors. However,- a Board, as a matter of discretion, may,

: give a late petitioner such an opportunity. Pilarim, supra,
22 NRC at 468.

A late petitioner's obligation to affirmatively address the
five lateness factors is not affected by the extent of the

'
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tardiness. However, the length of the delay, whether measured
in days or years, may inf'uence a Board's assessment of the
lateness factors. Ellarh , E s , ALAB-816, 22 NRC at 468
n.27.

Amendments to Section 2.714 make it clear that a showing of
good cause for the untimeliness of a petition is only one
f actor to be considered and balanced. Prior to these
amendments, the " good cause" factor was given special
treatment, although a showing of good cause would not relieve
a Licensing Board of its obligation to consider the other
factors. Duxe Power CL (Perkins Nuclear Station, Units 1, 2
& 3), ALAB-431, 6 NRC 460 (1977); Florida Power & Liaht Co.
(St. Lucie Nuclear Power Plant, Unit 2), ALAB-420, 6 NRC 8, 22
(1977); Metropolitan R h on Co. (Three Mile Island Nuclear
Station, Unit 2), ALAB-384, 5 NRC 612 (1977); Maine Yankee
Atomic Power Co.- (Maine Yankee Atomic Power Station), LBP-82-

ar_ilom.Public Service Co. (Palo Verde4, 15 NRC 199 (1982); o
Nuclear Generating Station, Units 1, 2 and 3), LBP-82-1178, 16
NRC 2024, 2026 (1982). In addition, it has been held that
even if a petitioner fails to establish good cause for the
untimely petition, the other factors must be examined, 1Ang
Island Liahtina Co. (Jamesport Nuclear Power Station, Units 1
and 2), ALAB-292, 2 NRC 631 (1975), although the burden of
justifying intervention on the basis of the other factors is
considered to be greater when the petitioner fails to show
good cause. Nuclear Fuel Services. Inc. (West Valley
Reprocessing Plant), CLI-75-4, 1 NRC 273 (1975); USERDA
(Clinch River Breeder Reactor Plant), ALAB-354, 4 NRC 383
(1976); Virainia Electric & Power Co, (North Anna Station,
Units 1 & 2), ALAB-289, 1 NRC 395, 398 (1975); Philadelphia
Electric Co. (Limerick Generating Station, Unit 1), LBP-86-9,
23 NRC 273, 279 (1986).

Absent a showing of good cause for a very late filing, an
intervention petitioner must make a " compelling showing"
on the other four factors stated in 10 CFR 6 2.714(a)
governing late intervention. Mississh oi Power & Liaht Co.
(Grand Gulf Nuclear Station, Units 1 and 2), ALAB-704,16 NRC
1725, 1730 (1982), citina, South Carolina Electric and Gas
Co. (Virgil C. Summer Nuclear Station, Unit 1), ALAB-642, 13
NRC 881, 894 (1981), aff'd sub nom. Fairfield United Action
v. Nuclear Reaulatory Commission, 679 F.cJ 261 (D.C. Cir.
1982). See also Retroit Edh9n Co,. (Enrico fermi Atomic Power
Plant, Unit 2), ALAB-707, 16 NRC 1760, 1764 (1982), citina,
Grand Gulf, sm,16 NRC at_1730; Lona Island Liahtina Co.
(Shoreham Nuclear Power Station, Unit 1), ALAB-743, 18 NRC
387, 397 (1983); Demeral Electric Co. (GETR Vallecitos), LBP-
84-54, 20 NRC 1637, 1645 (1984).

A satisfactory explanation fcr failure to file on time does
not automatically warrant the acce.ntance of a late-filed
intervention petition. The additional four factors specified
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| under 10 CFR 6 2.714(a) must also be considered. However,
; where a late filing of an intervention petition has been
: satisfactorily explained, a much smaller demonstration with
] regard to the other factors of 10 CFR 5 2.714(a) is necessary
i than would otherwise be the case. Wisconsin Public Service
: Corooration (Kewaunce Nuclear Power Plant), LBP-78-24, 8 NRC
! 78, 83 (1978).
1

The five factors listed in 10 JF 4 2.714(a) are to be,

| considered in determining whetne -9 allow late intervention.
Houston Liahtina and Power Co. (Allens Creek Nuclear Generat-

1 ing Station, Unit-1), ALAB-671, 15 NRC 508, 509 (1982);.
4 Cincinnati Gas and Electric Co. (Zimmer Nuclear Power Station,

Unit 1), LBP-82-54, 16 NRC 210, 213-214 (1982); Texas ;

Utilities Electric Co. (Comanche Peak Steam Electric Station,
. Units 1 and 2), CLI-89-6, 29 NRC 348, 353 (1989). . Newly :,

i acquired standing by moving to the vicinity of a plant is not
; alone enough to justify belated intervention. Nor does being

articulate show a contribution can be made in developing the
: record. Other parties having the same interest weigh against
' allowing late intervention. Houston Liahtina and Power Co.

(Allens Creek Nuclear Generating Station, Unit 1), ALAB-582,
! 11 NRC 239, 241 (1980).
]

j The first factor of those specified in 10 CFR $ 2.714(a)
t is whether there exists " good cause, if any, for the

. failure to file on time." Cincinnati Gas and Elegir_is
j Comoany (William H. Zimmer Nuclear Power Station),
; ALAB-595, 11 NRC 860, 862 (1980). In considering the .

; " good cause" factor, the Appeal Board pointed out that a
; strong excuse for lateness will attenuate the showing
| necessary on the other factors of 10 CFR 9 2.714. It

! added that the 1978 amendment of the language of 6 2.714,
: far from altering this substantive principle, regarding
i excuse for lateness, merely codified it. !Luaet Sound
: Power & Liaht Company (Skagit Nuclear Power Project,
; Units 1 and 2), ALAB-523, 9 NRC 58, 63 (1979). See also'

Florida Power and Licht Co. (St. Lucie Nuclear Power Plant,.
Unit No. 2), ALAB-420, 6 NRC 8, 22 (1977), affirmed, CL1-78-4

| 12, 7 NRC 939 (1978).

1 The burden of showing good cause 'is on the late petitioner.
Detroit Edison Ch (Enrico Fermi Atomic Power Plant, Unit 2),

: LBP-82-96, 16 NRC 1408, 1432 (1982).

The Appeal Board has held that whether there is " good cause"
for a lat? filing depends entirely upon the substantiality of
the reasons assigned for not having filed at an earlier date.

: Egyth Carolina Electric and Gas Co. (Virgil C. Summer Nuclear
; Station, Unit 1), A'_AB-642,13 NRC 881, 887 n.5 (1981).

|V
$
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Although a concrete definition as to what constitutes " good
cause" has not been established, certain excuses for delay
have been held to be insufficient to justify late filing. For
example, in Boston Edison _L L (Pilgrim Nuclear Power Station,
Unit 2), LBP-74-63, 8 AEC 330 (1974), af_f'd, ALAB-238, 8 AEC
656 (1974), it was held that neither the fact that the
corporate citizens' group seeking to intervene was not
chartered prior to the cutoff date for filing, nor the fact
that the applicant changed its application by dropping one of
the two units it intended to build, gave good cause for late
filing. Similarly, claims by a petitioner that there was a
" press blackon" and that he was unaware of the Commission's
rules requiring timely intervention will not excuse an
untimely petition for leave to intervene. lenneg ee Valley
authority (Browns Ferry Nuclear Plant, Units 1 & 2), ALAB-341,
4 NRC 95 (1976), nor will failure to read the Federal
Reaister. South Carolina Electric and Gas Co (Virgil C.m

Summer Nuclear Station, Unit 1), LBP-81-ll, 13 NRC 420, 423
(1981), siting, New Eqaland Power and Licht Co. (NEP Units 1
and 2), LBP-78-18, 7 NPC 932, 933-934 (1978); Florida Power
and light Co.1 (Turkey Point Nuclear Generating Plant, Units 3
and 4), LBP-90-5, 31 NRC 73, 79 (1990), aff'd, ALAB-950, 33
NRC 492, 495-96 (1991). The showing of good cause is required
even though a petitioner seeks to substitute itself for
another party. Gulf States Utilities Co. (River Bend Station,
Units 1 & 2), ALAB-444, 6 NRC 760, 796 (1977).

Licensing Boards and Appeal Boards have both considered
various excuses to determine whether they constitute
" good cause." Newly-acquired organizational existence
does not constitute good cause for delay in seeking
intervention. Carolina Power and Liaht Company (Shearon
Horris Nuclear Power Plant, Units 1-4), ALAB-526, 9 NRC
122, 124 (1979), cited in Cincinnati Gas and Electriq
Co. (William H. Zimmer Nuclear Station), LBP-80-14, 11
NRC 570 (1980) and South Carolina Electric and Gas Co.
(Virgil C. Summer Nuclear Station, Unit 1), LBP-81-ll,
13 NRC 420, 423 (1981); and Entsas Gas and Electric Co.
(Wolf Creek Generating Station, Unit 1), LBP-84-17,19
NRC 878, 887 (1984); Florida Power and Liaht Co. (Turkey Point
Nuclear Generating Plant, Units 3 and 4), LBP-90-5, 31 NRC 73,
80-81 (1990), af f'd, ALAB-950, 33 NRC 492, 495-96 (1991). Nor
does preoccupation with other matters afford a basis for
excusing a r:ontimely petition to intervene. Poor judgment or
imprudence is not good cause for late filing. _Puaet Sound
Power & Licht Co. (Skagit Nuclear Power Project, Units 1 and
2), LBP-79-16, 9 NRC 711, 714 (1979). The Appeal Board did
not accept as an excuse for late intervention the claim that
pet:tioner, a college organization, could not meet an August
petition deadline because most of its members were away from
school during the summer and hence unaware of developments in
the case. Such a censideration does not relieve an organiza-
tion from making the necessary arrangements to insure that its
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interest is protected in its members' absence. On the other
hand, new regulatory developments and the availability of new
information may constitute good cause_ for delay in seeking
intervention. Duke Power Company (Amendment to Materials
License SNM-1773 -- Transportation of Spent fuel from Oconee
Nuclear Station for Storage at McGuire Nuclear Station), ALAB-
528, 9 NRC 146, 148-149 (1979). See also Cincinnati Gas and
Electric Co. (William H. Zimmer Nuclear Station), LBP-80-14,
11 NRC 570, 572-573 (1980).

The Licensing Board will not accept a petitioner's clain, of
excuse for late intervention where the petitioner failed to
uncover and apply publicly available infortnation in a timely
manner. Kansas Gas and Electric Co. (Wolf Creek Generating
Station, Unit 1), LBP-84-17, 19 NRC 878, 886 (1984), citina,
19na Islan C 'ahtina Co. (Shoreham Nuclear Power Station.
Unit 1), L6P-83-42, 18 NRC 112, 117, aff'd, ALAB-743, 18 NRC
387 (1983); florida Power and licht Co. (Turkey Point Nuclear
Generating Plant, Units 3 and 4) LBP-90-5, 31 NR, 73, 79
(1990), aff'd, ALAB-950, 33 NRC 492,-495-96 (1991).

_

Newly 6 rising information has long been recognized as
.

providing " good cause" for acceptance of a late contention.
Consumers Power Co. (Midland Plant, Units 1 and 2), LBP-82-63,

O 16 NRC 571, 577 (1982), citina, _Indista and Michican Electric
C92 (Donald C. Cook Nuclear Plant, Units 1 and 21,'CL1-72-75,
5 AEC 13, 14 (1972); Cincinnati Gas and Electric Co. (William
H. Zimmer Nuclear Station), LBP-80-14, 11 NRC 570, 574 (1980),
aooeal dismissed, ALAB-595, 11 NRC 860 (1980).

Beforo admitting a contention based on new information,
factors must be balanced such as the intervenor's ability to -
contribute to the record on the contention and the likelihoc.d
and effects-of delay should the contention be admitted.
However, in balancing those. factors, the same weight given to
each of them is not' required. Consumers Power Co (Midlandm
Plant, Units 1 and 2), LBP-82-63,16 NRC 571,; 577 (1982),
citing, Smtth Carolina Electric' and Gas Co. (Virgil C. Summer
Nuclear Station, Unit 1), ALAB-642,-13 NRC 881, 895 (1981).

Confusing and misleading letters from the Staff to a pro-
spective oro sg petitioner for intervention ~, and failure.of
the Staff to respond in a timely fashion to certain communica-
tions from such a petitioner, constitute a_ strong showing of
good cause for an untimely petition. Wisconsin-Public Service
Corporation =(Kewaunee Nuclear Power Plant), LBP-78-24, 8 NRC '

78, 81-82 (1978). And where petitioner-_ relied to its-
detriment on Staff's representations that no action would be
immediately taken on licensee's application for renewal,

A elementary fairness requires that the action of the Staff--

Q could be asserted as an estoppel on the issue of timelincss of
petition to intervene, and the petition must be considered
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aven after the license har been issued. ermed Forces
4adiobioloav Research Institute (Cobalt-60 Storage Facility),
LBP-82-24, 15 NRC 652, 658 (1982), rev'd on other arounds,
ALAB-682, 16 NRC 150 (1982).

A petitioner's claim that it was lulled into inaction because
it relied upon the State, slich later withdrew, to represent
its interests does not constitute good cause for an untimely
petition. Gulf States Utilities Co. (River Bend Station,
Units 1 & 2), ALAB-444, 6 NRC 760, 796 (1977). _S_qg Texat
Utilities Electric Co. (Comanche Peak Steam Electric Station,
Units 1 and 2), CLI-88-12, 28 NRC 605, 609 (1988), reconsid,
diaied on_qtler arounds, CLI-89-6, 29 NRC 348 (1989), aff'd
sub nom., Citizens for Fair Utility Reculation v. NRC, 898
F.2d Si (5th C " , 1990). A petitioner who has relied upon a
State participating pursuant to 10 CFR s 2.715(c) to represent
her interests in a proceeding cannot rely on her dissatisfac-
tion with the State's performance as a valid excuse for a
lete-filed intervention petition where no claim is made that
the State undertook to represent her intercsts specifically,
as opposed to the public interest generally. Duke Power
Company (Cherokee Nuclear Station, Urits 1, 2 & 3), ALAB-440,
6 NRC 642 (1977). See also South Carolina Electric and Gu
A (Virgil C. Summer Nuclear Station, Unit 1), LBP-81-11, 13
NRC 420, 423 (1981); .C_o_my che Peak, suora, 28 NRC at 610 (a
petitioner's previous reliance on another party to assert its
interests does not by itself constitute good cause), reconsid.
denied on other arounds, CL1-89-6, 29 NRC 348 (1989), aff'd
sub nom. Citizens for Fair Utility R: ulation V. NRC, 898
F.2d 51, 55 (5th Cir. 1990); Florida rower and Licht Co.
(Turkey Point Nuclear Generating Plant, Units 3 and 4), LBP-
90-5, 31 NRC 73, 80 (1990), aff'd, ALAB-950, 33 NRC 492, 495-
95 (1991). Nor will an explanation that full-time domestic
and other responsibilities was the reason for filing an
intervention petition almost three years late suffice.
Cherokee, suora.

Just as a petitioner may not rely upon interests being
represented by another party and then justify an untimely
petition to intervene on the others' withdrawal, so a
petitioner may not rely on the pendency of another
proceeding to protect its interests and then justify a
late petition on that reliance when the other petition
fails to represent those interests. A cl aim tha',.
petitioner believed that its concerns would be addressed
in another proceeding will not be considered good cause.
Consolidated Edison Co. (Indian Point Station, Unit No.
2), LBP-82-1 15 NRC 37, 39-40 (1982); Arizcaa Publiq
Service Co. (Palo Verde Nuclear Generating Station,
Units 1, 2 and 3), BP-82-ll78, 16 NRC 2024, 2027 (1982).
It must be established that petitioners were furnished

,

'
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erroneous information on matters of basic fact and that it
was reliance upon that information that prompted their own*

inaction. Palo VJLtda, Lup3,16 NRC at 2027-2028.

Employees of an applicant or licensee are not exempt from the
i Commission's procedural rules. Thus, an employee's mere

assertions of fears of retaliation from the employer do not
i establish good cause for late intervention. To encourage

employees to raise potentially significant safety concerns or
information, Section 210 of the Energy Reorganization Act, 42
U.S.C. 9 5851(a), prohibits employer retaliation against any
emplo.s e who commences or participates in any manner in an NRC

,

proce .ng. Florida Power and Licht Co. (Turkey Point Nuclear
Generating Plant, Units 3 and 4), LBP-90-5, 31 NRC 73, 77-79
(1990), aff'd, ALAB-950, 33 NRC 492, 495-96 (1991).

5 Where no good excuse is tendered for the tardiness, the
petitioner's demonstration on the other factors must be
particularly strong. Duke Power Comoany (Perkins Nuclear'

* Station, Units 1, 2, and 3), ALAB-431, 6 NRC 460, 462 (1977)
ano cases there cited. See also Kansas Gas and Electric Co.'

(Wolf Creek Generating Station, Unit 1), LBP-84-17,19 NRC
1 878, 887 (1984); Consumers Power Ch (Midiand Plant, Units 1

and 2), LBP-82-63, 16 NRC 571, 577 (1982), citina, Nuclear
; Fuel Services. Inc. and New York State Atomic and Snace~ ,

\ Develonment Authority (West Valley Reprocessing Plant), CLI-
75-4, 1 NRC 273, 275 (1975). Absent a showing of good cause
for. late filing, an intervention petitioner must make a
" compelling showing" on the other four factors stated in 10
CFR S 2.714(a) governing 1 ate intervention. Mississioni Power
&_1j_aht Co. (Grand Gulf Nuclear Station, Units 1 and 2), ALAB-

,
704, 16 NRC 1725, 1730 (1982), citina, South Carolina Electric-
and Gas Co. (Virgil C. Summer Nutlear Station, Unit 1), ALAB-'

642, 13 NRC 881, 094 (1981), aff'd sub nom. Fairfield United
Action v. Nuclear Reaulatory Commission, 679 F.2d 261 (D.C.
Cir. 1982); Texas Utilities Electric Co. (Comanche Peak Steam
Electric Station,_ Units 1 and 2),_CLI-88-12, 28 NRC 605, 610
(1988), reconsid, denied-on other arounds, CLI-89-6, 29 NRC
348 (1989), aff'd sub nom., Citizens for Fair' Utility
Reaulation v, NRC, 898 F.2d 51, 55 (5th Cir. 1990).

,

In determining how compelling a showing a petitioner must--
make on the other four factors, a Licensing Board need not
attach the same significanco to a delay of months as to a.,

delay involving a number of years. The significance of the
tardiness, whether measured in months or years, will generally
depend on the posture of the proceeding at the time the
petition surfaces. Washinaton Public Power Sucolv System

(WPPSS Nuclear Project No. 3),'ALAB-747, 18 NRC 1167, 1173

'( (1983), citina, Lona Island Liahtina Co. (Shoreham Nuclear

( Power Station, Unit 1), ALAB-743, 18 NRC 387, 398-399 (1983).
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With regard to the second factor - other means to protect
petitioner's interest - the question is not whether other
parties will adequately protect the interest of the peti-
tioner, but whether there are other available means whereby
the petitioner can itself protect its interest. Lona Island
Liahtina Co. (Jamesport Nuclear Power Station, Units 1 & 2),
ALAB-292, 2 NRC 631 (1975).

The second factor in 10 CFR 6 2.714(a) points away from
allowing late intervention if the interest which the peti-
tioner asserts can be protected by some means other than
litigation. Detroit Ed hon Co. (Enrico Fermi Atomic Power
Plant, Unit 2), LBP-82-96, 16 NRC 1408, 1433 (1982).

The suggestion that an organization could adequately protect
its interest by submitting a limited appearance statement
gives insufficient regard to the value of participational
rights enjoyed by parties - including the entitlement to
present evidence and to engage in cross-examination.
Similarly, assertions that the organization might adequately
protect its interest by making witnesses available to a
successful petitioner or by transmitting information in its
possession to appropriate State and local officials are
without merit. Duke Power Company (Amendment to Materials
License SNM-1773 -- Transportation of Spent fuel from Oconee
Nuclear Station for Storage at McGuire Nuclear Station), ALAB-
L28, 9 NRC 146, 150 n.7 (1979).

Until the parties to a proceeding that oppose a late interven-
tion petition suggest another forum that appears to promise a
full hearing on the claims petitioner seeks to raise, a
petitioner need not identify and particularize other remedies
as inadequate. Detroit Edison Co. (Enrico Fern.i Atomic Power
Plant, Unit 2), ALAB-707, 16 NRC 1760, 1767 n.6 (1982).

A petition under 10 CFR 2.206 for a show cause proceeding is
not an adequate alternative means of protecting a late
petitioner's interests. The Section 2.206 remedy cannot
substitute for the petitioner's participation in an ad- "

judicatory proceeding concerned with the grant or denial ab
initio of an application for an operating license. Washinaton
_Public Power Suocly System (WPPSS Nuclear Project No. 3),
ALAB-747, 18 NRC 1167, 1175-1176 (1983). S.gg Florida Power
and Liaht Co. (Turkey Point Nuclear Generating Plant, Units 3
and 4), LBP-90-5, 31 NRC 73, 81 (1990), aff'd, ALAB-950, 33,

t NRC 492, 495-96 (1991).

Participation of the NRC Staff in a licensing proceeding is
not equivalent to participation by a private intervenor.
WPPSS, id. By analogy, the availability of nonadjudicatory
Staff review outside the hearino nrocess generally does not
constitute adequate protection of a private party's rights
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( when considering factor two under 10 CFR 9 2.714(a). Houston
; Liahtina and Power Co. (South Texas Project, Units 1 and 2),

ALAB-799, 21 NRC 360, 384 n.108 (1985). But seg Philadelohia
| Electric Co. (Lime !ck Generating Station, Units 1 & 2), ALAB-

828, 23 NRC 13, 21-22 (1986).
e

As to the third factor with regard to " assistance in
develcping the record," a late petitioner placing _ heavy
reliance on this factor and claiming that it has substan-#

: tial technical expertise in this regard should present a
bill of particulars in support of such a claim. Qgtroit-

Edison Co. (Greenwcod Energy Center, Units 2 & 3), ALAB-
476, 7 NRC 759, 764 (1978). At the same time, it .., not

,

necessary that a petitioner have some specialized educa--

-tion, relevant experience or ability _ to offer qualified
t experts for a favorable finding on this factor to be made.

South Carolina Electric & Gas iq1 (Virgil C. Summer Nuclear
i Stttion, Unit 1), LBP-78-6, 7 NRC 209, 212-213 (1978).
.

5 When an intervention patitioner addresses the 10 CFR
I s 2.714(a)(3) criterion for late intervention requiring a

showing of how its participation may reasonably be expected.

to assist in developing-a sound record, it should set out with
as much particularity as possible the precise issues it plans

O to cover, identify its prospective witnesses, and summarize
: V their proposed testimony. Sea aenerally South Carolina

Electric and Gas Co. (Virgil C. Summer Nuclear Station, Unit
1), ALAB-642, 13 NRC 881, 894 (1981), aff'd sub nom.
Fairfield United Action v. Nuclear Reaulatory Commission, 679;

; F.2d 261 (D.C. Cir. 1982); Detroit Edison Co. (Greenwood
Energy Cent: r, Units 2 and 3), ALAB-476, 7 NRC 759, 764
(1978); Lona Island Liahtina Co. (Shoreham Nuclear Power
Station, Unit 1), ALAB-743,18.NRC .387, 399 (1983), .q1 tin.g,

,

j Mississioni Power and Liaht Co. (Grand Gulf Nuclear Station,
' Units 1 and 2), ALAB-704, 16 NRC 1725, 1730 (1982); Washinaton

Public Power Sucoly System (WPPSS Nuclear Project No. 3),
1 ALAB-747, 18 NRC 1167, 1177-(1983); Washinaton Public Power
.

Supply System (WPPSS Nuclear Project No. 3), ALAB-767, 19 NRC
j 984, 985 (1984); General Electric Cqc (GETR Vallecitos), LBP-

84-54, 20 NRC 1637, 1644 (1984); Texas Utilities Electric'Co.,

(Comanche Peak Steam Electric Station, Units 1 and 2), CL1-88-*

12, 28_NRC 605, 611 (1988), reconsid, denied on other arounds,
CLI-89-6, 29 NRC 348 (1989), aff'd sub nom., Citizens for Fair
Utility Reaulation v. NR(, 898 F.2d 51 (5th Cir.1990).

Vague assertions regarding petitioner's ability or resources.

are insufficient. Mississiooi Power and- Licht-Co- (Grand Gulf.

Nuclear Station, Units 1 and 2), ALAB-704, 16 NRC.1725, 1730
(1982); Detroit Edison Co. (Enrico Fermi Atomic Power Plant,

p Unit 2), ALAB-707, 16 NRC 1760, 1766_(1982), citing, Grand
.

( Gulf, suora,16 NRC at 1730.
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It is the petitioner's ability to contribute sound evidence
rather than asserted legal skills that is of significance in
determining whether the petitioner would contribute to the
development of a sound record. Kansas Gils and Electric Co.
(Wolf Creek Generating Station, Unit 1), LDP-84-17, 19 NRC
878, 888 (1984), citina,11puston Liahtina and Power Co.
(Allens Creek Nuclear Generating Station, Unit 1), ALAB-671,
15 NRC 508, 513 n.14 (1982).

The ability to contribute to the development of a sound
record is an even more important factor in caser where
the grant or denial of the petition will also decide
whather there will be any adjudicatory hearing. There
is no reason to grant an inexcusably late intervention
petition unless there is cause to believe that the pe-
titioner not only proposes to raise at least one sub-
stantial safety or environmental issue, but is also able
to make a worthwhile contribution on it. Washiaaton
Public Power Supply System (WPPSS Nuclear Project No. 3),
ALAB-747, 18 NRC 1167, 1180-1181 (1983). S_ee also Tennessee
Vallev Authority (Watts Bar Nuclear Plant, Units 1 and 2),
ALAB-413, 5 NRC 1418, 1422 (1977).

With regard to the fourth factor of 10 CFR 9 e. 714(a), the
extent to which petitioner's interest will be represented by
existing parties, the fact that a successful petitioner has
advanced a contention concededly akin to that of a late
petitioner does not necessarily mean that the successful
petitioner is both willing and able to represent the late
petitioner's interest. Duke Power Cc 'Any imendment to
Materials License SNM-1773 - Transportation af Spent Fuel
from Oconee Nuclear Station for Storage at McGuire Nuclear
Station), ALAB-528, 9 NRC 146, 150 (1979).

The Licensing Board in Florida Power and liaht Company
(Turkey Point Nuclear Generating Units 3 and 4), LBP-79-21,
10 NRC 183, 195 (1979) has expressed the view that NRC
practice has failed to provide a clearcut answer to the
question of whether the fourth factor, the_ extent to which the
petitioner's interest will be represented by existing parties,
is applicable when there are no intervening parties and no
petitioners other than the latecomer, and a hearing will not
be held if the late petitioner is denied leave to intervene.
The Licensing Board reviewed past Licensing Board decisions
on this question:

(1) In St. Lucie and Turkey Point the Licensing Board
decided that the fourth factor was not directly j
applicable, noting that without the petitioner's 1

admission there would be no other party to protect i
petitioner's interest. Florida Power and Liaht Co. 1

(St. Lucie Plant, Units 1 and 2 and Turkey Point,
Units 3 and 4), LBP-77-23, 5 NRC 789, 800 (1977).
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(2) In Summer the Licensing Board acknowledged uncer-,

! tainty as to the ap)licability of factor four, but
indicated that if tie factor were applicable it

,
would be given no weight because of the particular
circumstances of that case. South Carolina Elec-*

tric and Gas Co. (Virgil C. Summer Nuclear Station,
Unit 1), LBP-78-6, 7 NRC 209, 213-214 (1978).

(3) In Kewaunee, the Board concluded that petitioners',

: interest would not be represented absent a hearing
and decided that the fourth factor weighed in favor

; of admitting them as intervenors. Wisconsin Public
j Service Coro. (Kewaunee Nuclear Power Plant), LBP-

78-24, 8 NRC 78, 84 (1978).'

I

1 The Licensing Board ultimately ruled that the Commission
intended that all five factors of 10 CFR E 2.714(a) should be'

balanced in every case involving an untimely petition.
Florida Power and Liaht Comoany (Turkey Point Nuclear

.

Generating Units 3 and 4), LBP-79-21, 10 NRC 183, 195 (1979).,

: The Board also ruled that in the circumstances where denial of
| a late petition would result in no hearing and no parties to

protect the petitioner's interest, the question, "To what
extent will Petitioners' interest be represented by existing

.O parties?" must be answered, "None." The fourth factori
!V therefore, was held to weigh in' favor of the late petitioners.

! In weighing the fourth factor, a board will not assume that
the interests of a late petitioner will be adequately'

'

represented by the NRC Staff. The general public interest, as
. interpreted by the Staff, may_ often conflict with a late
! petitioner's private interests or perceptions of the public

interest. Washinaton Public Power Supolv System (WPPSS4

: Nuclear Project No. 3), ALAB-747, 18 NRC 1167, 1174-1175 n.22
(1983). See also Cleveland Electric Illuminatina Co. (Perry
Nuclear Power Plant, Units 1 and 2), LBP-83-80,18 NRC 1404,!

! 1407-1408 (1983); ILhiladelphia Electric Co. (Limerick
3 . Generating _ Station, Unit 1), LBP-86-9, 23 _NRC 273, 279 (1986).

Contra Consolidated Edison Co'. of New York (Indian Point, Unit
j 2), LBP-82-1,-15 NRC 37 41 (1982).
' In.balancingLthe factors in 10 CFR 5.2.714(a), the Licensing

Board may take into account the petitioner's-governmental<

nature-as it affects the extent to which petitioner's interest
will be represented by existing parties (fourth factor _of 10
CFR 5 2.714(a)), although the petitioner's governmental status
in and of itself will not. excuse untimely petitions to
intervene. Public Service Co. of InSiana (Marble Hill Nuclear

)]. Generating Station, Units 1 & 2), ALAB-339, 4 NRC 20 (1976).
"

With respect to the fifth factor, the extent- to which a late
petitioner's participation would delay a proceeding, the

JULY 1992 PREHEARING MATTERS'33

-. . - . - ,-- , - - , . - - - _ , . -.-



Appeal Board in P_qget Sound Power and liaht Company (Skagit
Nuclear Power Project, Ur.its 1 and 2), ALAB-559, 10 NRC 162,
172 (1979), assessed this factor, as of the time of the Appeal
Board's hearing, not as of the time the petitioners filed
their petition. A person who attempts to intervene three and
a half years after the petition deadline has no right to
assume that his intervention will go unchallenged; rather, he
has every right to assume that objections will be made and
that the appellate process might be invoked. Skaait, supra,
10 NRC at 172-173.

The fifth factor includes only that delay which can be
attributed directly to the tardiness of the petition.
Jamesport, supra, ALAB-292, 2 NRC at 631; South Carolina
Electric and Gas Co. (Virgil C. Summer Nuclear Station, Unit
1), LBP-81-ll, 13 NRC 420, 425 (1981).

The fifth and final factor of 10 CFR s 2.714(a)(1), potential
for delay, is also of immense importance in the overall
balancing process. Lona Island Liahtina Co. (Shoreham
Nuclear Power Station, Unit 1), ALAB-743, 18 NRC 387, 402
(1983).

While this factor is particularly significant, it is not
dispositive. USERDA (Clinch River Breeder Reactor Plant),
ALAB-354, 4 NRC 383 (1976). In considering the factor of
delay, the magnitude of threatened delay must be weighed since
not every delay is intolerable. Public Service Electric & Gas
A (Hope Creek Generating Station, Units 1 & 2), LBP-77-9, 5
NRC 474 (1977). In addition, in deciding whether petitioners'
participation would broaden the issues or delay the proceed-
ing, it is proper for the Licensing Board to consider that the
petitioners agreed to allow issuance of the construction
permit before their antitrust contentions were heard, thereby
eliminating any need to hold up plant construction pending
resolution of those contentions. Florid 3 Power & Liaht Co.
(St. Lucie Nuclear Power Plant, Unit 2), ALAB-420, 6 NRC 8, 23
(1977).

An untimely intervention petition need not introduce an
entirely new subject matter in order to " broaden the issues"
for the purposes of 10 CFR @ 2.714(a); expansion of issues
already admitted to the proceeding also qualifies. South
Carolina Electric and Gas Co. (Virgil C. Summer Nuclear
Station, Unit 1), ALAB-642, 13 NRC 881, 891 (1981).

The mere fact that a late petitioner will not cause addi-
tional delay or a broadening cf the issue does not mean that
an untimely petition should necessarily be granted. Gul f

'States Utilities Co. (River Bend Station, Units 1 & 2), ALAB-
444, 6 NRC 760, 798 (1977). However, from the standpoint of |

precluding intervention, the delay factor is extremely i
important and the later the petition to intervene, the more i

|
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likely it is that the petitioner's p'articipation will result

; in delay. Detroit Edison Co. (Greenwood Energy Center, Units
2 & 3), ALAB-476, 7 NRC 759, 762 (1978). The question is
whether, by filing late, the petitioner has occasioned a

,_

i potential for delay in the completion of the proceeding that
would not have been present had the filing been timely.-

Washinaton Public Power Supply System (WPPSS Nuclear Project'

j No. 3), ALAB-747, 18 NRC 1167, 1180 (1983).

! In the instance of a very late petition, the strength or
weakness of the tendered justification may thus prove,

| crucial. The greater the tardiness, the greater the likeli-
hood that the addition of a new party will delay the proceed-

; ing -- ft,s , by occasioning the relitigation of issues already
tried. Although the delay factor may not be conclusive, it is'

an especially weighty one. Pro.iect Manaaement Corooration4

(Clinch River Breeder Reactor Plant), ALAB-354, 4 NRC 383,
394-95 (1976); P_uaet Sound Power & Liaht Com9any (Skagit
Nuclear Power Project, Units 1 and 2), ALAB-552, 10 NRC 1,.

; 5 (1979).

I The permissive grant of intervention petitions inexcusably
filed tong after the prescribed deadline would pose a clear
and unacceptable threat to the: integrity of the entire

O, adjudicatory process. Although Section 2.714(c)-of the Rules
,

of Practice may not shut the door firmly _against unjustifiably
late petitions, it does reflect -the expectation that, absent--

demonstrable good cause for the late filing, 'an individual so*

! interested in the outcome of a particular proceeding will act
! to protect his interest within the established time limits.
,' Skaait, suora, 10 NRC at 172-173.
.

A late intervenor may be required to take-the proceeding as it.
1
'

finds it. lona Island Liahtina Co. (Shoreham Nuclear Power
Station, Unit 1),-ALAB-743, 18 NRC 387, 402-(1983), citina,

.

Nuclear Fuel Services.-Inc. (West Valley Reprocessing Plant),*

i CL1-75-4, 1 NRC 273,.276 (1975). . Licensing Boards have very.
: broad discretion in their approach to the balancing process
; required under 10 CFR $ 2.714(a). Virainia Electric & Power
! Co. (North Anna Power Station, Units 1 & 2), ALAB-342, 4 NRC

98 (1976). Given this wide latitude with' regard to untimely
petitions to intervene, a Licensing Board has the discretion

: to permit intervention, even though an acceptable excuse for -
' the . untimely filing .is not forthcoming, if other considera-
1 tions warrant-its doing so. Florida-Power & Liaht Co. (St. .,

Lucie Nuclear Power Plant, Unit 2), ALAB-420, 6 NRC 8, 22_ |4

(1977).

! A petitioner whose late-filed petition to ' intervene has met
A. the- five-part test _of 10 CFR 6 2.714(a)(1) need not meet any i

V further late-filing qualifications to have its contentions
admitted. .It is not to be treated differently than a'

petitioner whose petition to intervene was timely filed.'

.
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Was_hinoton Public Power Supolv System (WPPSS Nuclear Project
No. 3), LBP-84-17A, 19 NRC 1011, 1015 (1984).

In evaluating intervention petitions to determine whether
the requisite specificity exists, whether there has been
an adequate delineation of the basis for the contentions,
and whether the issues sought to be raised are cognizable
in an individual licensing proceeding, Licensing Boards
will not appraise the merits of any of the assertions
contained in the petition. But when considering untimely
petitions, Licensing Boards are required to assess whether the
petitioner has made a substantial showing of good cause for
f ailure to file on time. In doing so, Boards must necessarily
consider the merits of claims going to that issue. Florida
Power & Licht Co. (St. Lucie Plant, Unit 2), CLI-78-12, 7 NRC
939, 948-949 (1978).

Non-parties, participating under 10 CFR 9 2.715(c), need not
comply with the requirements of 10 CFR 5 2.714 that mandate
that intervenors either file their contentions in a timely

fashion or show cause for their late intervention. Cleveland.
Electric illuminatina Co. (Perry Nuclear Power Plant, Units 1
and 2), LBP-81-35, 14 NRC 682, 688 (1981).

The key policy consideration for barring late intervenors is
one of fairness, viz., "the public interest in the timely and
orderly conduct of our proceedings." Houston Liahtina arid
Power Co. (South Texas Project, Units 1 and 2), ALAB-549, 9
NRC 644, 648-649 (1979), citina, Nuclear Fuel Services. Inc ,u
(West Valley Reprocessing Plant), CLI-75-4,1 NRC 273, 275
(1975).

A Licensing Board has no latitude to admit a new party, i.e.,
,

! an " eleventh hour" intervenor, to a proceeding as the hearing
| date approaches in circumstances where: (1) the extreme
' tardiness in seeking intervention is unjustified; (2) the

certain or likely consequence would be prejudice to other
parties as well as delaying the progress of the proceeding,
particularly attributable to the broadening of issues; and (3)
the substantiality of the contribution to the development of
the record which might be made by that party is problematic.
South Carolina Electric and 6as Co. (Virgil C. Summer Nuclear
Station, Unit 1), ALAB-643, 13 NRC 898, 900 (1981). See also
Florida Power and Licht Co. (Turkey Point Nuclear Generating
P1 ant, Units 3 and 4), LBP-90-5, 31 NRC 73, 82-83 (1990),
aff'd, ALAB-950, 33 NRC 492,.495-96 (1991).

2.9.3.3.4 Appeals from Rulings on Late Intervention

Two considerations play key roles in Appeal Board delib-
i erations on appeals from rulings on untimely ~ intervention.
| The first is the Commission's admonition in Nuclear Fuel

Services. Inc. (West Valley Reprocessing Plant), CLI-75-4,
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1 NRC 273, 275 (1975), that 10 CFR 5 2.714(a) was purposely
: drafted with the idea of "giving the Licensing Boards broad

discretion in the circumstances of individual cases."'

Washinaton Public Power Supolv System '(WPPSS Nuclear Project '

,
' No. 3), ALAB-747, 18 NRC 1167, 1171 (1983). See also M
j Island Liahtina Co. (Shoreham Nuclear Power Station, Unit 1),
i ALAB-743, 18 NRC 387, 395-396 (1983); Lona Island Liahtina Com
j (Shoreham Nuclear Power Station, Unit 1), ALAB-769, 19

NRC 995, 1000 n.13 (1984). Consequently, an Appeal Board is
free to reverse a decision granting a tardy intervention;

; petition only where it can fairly be said that the Licensing
Board's action was an abuse of the discretion conferred by
Section 2.714(a). Mississioni Power & Liaht Co. (Grand Gulf;

i Nuclear Station, Units 1 & 2), ALAB-704,16 NRC 1725,1730
(1982); Viroinia Electric-& Power Co. (North Anna Power-

Station, Units 1 & 2), ALAB-342, 4-NRC 98 (1976). The second
: consideration flows from the principle that the propriety of

the Board's action must be measured against the backdrop of
the record made by the parties before-_it. -Accordingly, on4

review the Appeal Board must generally credit the facts'

4 recounted in the papers supporting the petition to intervene
to the extent that they deal with the merits of the issues.
Insofar as the facts relate to the excuse for untimely filing,
where they are not controverted by opposing affidavits they

,

must be taken as true. Florida Power & Liaht_C_o (St. Lucieu
Nuclear Power Plant, Unit 2), ALAB-420, 6 NRC 8, 13 (1977).;

i.
In view of all of this, the chances of overturning a Licensing

; Board's finding that intervention, although late, wculd be
valuable are slight. See, e.o., Pacific Gas & Electric Co'

m
; (Diablo Canyon Nuclear Plant, Units 1 & 2), ALAB-223, 8 AEC
i 241 (1974).

! In a decision vacating a Licensing Board's grant _of late-

intervention because the grant was based on improper criteria,-
! the Appeal Board refused -to examine whether the petitioner had

met the regulatory requirements for intervention (i.e., 10 CFR'

5 2.714). Puaet Sound Power & Licht Company (Skagit Nuclear4

i Power Project, Units 1 and 2), ALAB-523, 9 NRC 58, 63-64
_

! (1979), Detition for review denicd, Puaet Sound Power & Liaht
i [.0 (Skagit Nuclear Project, Units 1 and 2), unreported,2' (January 16, 1980).

Appeal Boards may closely scrutinize factual and legal-4

components of the analysis _ underlying the Licensing Board's-

conclusion in reviewing Board decisions on untimely interven-
tion petitions. South Carolina Electric and Gas Co. (Virgil
C. Summer Nuclear Plant, Unit 1), ALAB-642, 13 NRC 881, 885,

(1981).
f

,

; V It is for the Licensing Boards to make tne initial as-
i sessment of how late intervention petitions fare in
. light of the intervention criteria. Skaait, suora, 9
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|

NRC at 63. An Appeal Board will not overturn a Licensing
Board's denial of a late intervention petition under the
criteria specified in 10 CFR S 2.714(a) unless the Board
has abused its discretion. Detroit Edison Co. (Enrico
Fermi Atomic Power Plant, Unit 2), ALAB-707, 16 NRC 1760,
1763, 1764 (1982). It is not sufficient for a party to
establish that the Licensing Board might justifiably have
concluded that the five lateness factors listed in 10 CFR
S 2.714(a)(1) favored the denial of the untimely intervention
petition. An Appeal Board must be persuaded that a reasonable
mind could reach no other result. Washinainn Public Power
Supyly System (WPPSS Nuclear Project No. 3), ALAB-747, 18 NRC
1167, 1171 (1983).i

2.9.3.3.5 Mootness of Petitions to Intervene

Where the Commission was in the orocess of ruling on an
- antimely petition to intervene, when the applicant moved to

amend its application and conclude the proceeding, the
petition to ir.tervene was dismissed as moot. Puaet Sound
Power and Liaht Company (Skagit Nuclear Power Project, Units 1
and 2), CLI-80-34, 12 NRC 407, 408 (1980).

2.9.3.4 Amendment of Petition Expanding Scope of Intervention

In order to expand the scope of a previously filed petition to
intervene, an intervenor carries the bur A n of persuading the
Licensing Board that the information upon which the expansion
is based: (a) was objectively unavailable at the time the,

original peti' ion was filed, and (b) had it been available,
the petition's scope would have been broader. Louisiana Power
& liaht Co. (Waterford Steam Electric Station, Unit 3), LBP-
73-31, 6 AEC 717, appeal dismissed as interlocutory, ALAB-168,
6 ACC 1155 (19/3).

2.9.3.5 Withdrawal of Petition to Intervene

Voluntary withdrawal of a petition to intervene is without
prejudice to reinstate the petition, although reinstatement
can only be done on a showing of good cause. Mississiool
Power & Light Co. (Grand Gulf Nuclear Station, Units 1 & 2),
LBP-73-41, 6 AEC 1057 (1973).

Where only a single intervenor is party to an operating
license proceeding, its withdrawal serves to bring the
proceeding to an end. Where there is more than one
intervenor in a case, the withdrawal of one does not
terminate the proceeding. However, according to NRC
procedure, it does serve to eliminate the withdrawing
party's contentions from litigation. Houston Liahtina
and Power Co. (South Texas Project, Units 1 and 2),
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ALAB-799, 21 NRC 360, 382 (1985). See also Pro.iect Manaae-
. ment Corp. (Clinch River Breeder Reactor Plant), ALAB-'

354, 4 NRC 383, 391-92 (1976); Public Service Co. of New
: Hampshire (Seabrook Station, Units I and 2), LBP-90-12, 31
; NRC 427, 430-31 (1990), aff'd in part on other arounds, ALAB-

934, 32 NRC 1 (1990). Acceptance of contentions at the
threshold stage of a licensing proceeding does not validate1

them as cognizable issues for litigation independent of their
sponsoring intervenor. Texas Utilities Generatina Co.

; (Comanche Peak Steam Electric Station, Units 1 and 2)_ CL1-81-
36, 14 NRC 1111, 1113-14 (1981); South Texas, supra, 21 NRC at'

283; Seabrook, supra, 31 NRC at 430-31, aff'd in cart on othel
arounds, ALAB-934, 32 NRC 1 (1990)."

Where a lay person sought-to withdraw both as an individual
intervention petitioner and as the person on whom an organiza-

,

i tion relied for standing, a Licensing Board denied the motion
| to withdraw as the basis for the organization's st'nding in
i order to give the petitioner an opportunity to reconsider,

since granting the motion would lead to dismissal of the
,

entire proceeding. Florida Power and Licht Co. (Turkey Point
Nuclear Generating Plant, Units 3 and 4), LBP-90-lC, 31 NRC
509, 514 (1990). The organizational intervenor was subse-

.O quently dismissed from the proceeding when the individual upon

i V) whom it relied for standing was terminated from his employment(1

in the geographical zone of interest of the plant, thereby
-

losing the basis for h's standing. Although the organization.

earlier had been given ample opportunity to establish its
standing on other grsunds, it failed to do so. Florida Power'

and Liaht Co. (Turkey Point Nuclear. Generating Plant, Units 3,

and 4), LBP-90-24, 32 HRC 12, 14-1S (1990), aff'd, ALAB-952,
33 NRC 521 (1991).

Safety or environmental matters which may be left as outstand-.

ing issues by a withdrawing intervenor may be raised by a
i Board lua soonte or be subject to non;.djudicatory resolution

by the NRC Staff. South Texas, supra, 21 NRC at 383 n.100.F

See' Consolidated Edison Co. of New York (Indian Point, Units<

; 1, 2, and 3), ALAB-319, 3 NRC 188, 189-90 (1976).

The test that should be applied to determine-whether one
'

intervenor may-be-permitted to adopt contentions that no ,

longer have a sponsor when the sponsoring intervenor with-
draws from the proceeding, is the five-factor test ordinarily.
used to determine whether to grant a nontimely request for
intervention, or to permit the introduction of additional
contentions by an existing intervenor. afte.r the filing
date. South Texas, sunra, 21 NRC at 381-82. SJe 10 CFRe

55 2.714(a)(1),(b). For a detailed discussion of the five-
[] factor, test, see Sections 2.9.3.3.3 and 2.9.5.5.

.Q

.
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6 2.9.3.6

2.9.3.6 Intervention in Antitrust Froceedings

In addition to meeting tne requirements of 10 CFR S 2.714, a
petitioner seeking to intervene in an antitrust proceeding
must:

(1) describe the situation allegedly inconsistent with the
antitrust laws which is the basis for intervention;

(2) describe how that situation conflicts with the policies
underlying the Sherman, Clayton or Federal Trade
Commission Acts;

(3) describe how that situation would be created or main-
tained by activities under the proposed license;

(4) identify the relief sought; and

(5) explain why the relief sought fails to be satisfied by
license conditions proposed by the Department of Justice.

Duke Power Co. (Catawba Nuclear Station, Units 1 and 2),
LBP-81-1, 13 NRC 27, 32 (1981) (and cases cited therein).
Note that for antitrust intervention, Catawb_q implies
that the interest of a ratepayer or consumer of electricity
may be within the zone of interests protected by Section
105 of the Atomic Energy Act. The petitioner, however,
must still demonstrate that an injury to its interests
would be the proximate result of anticompetitive activities by
the applicant or licensee and such injury must be more than
remote and tenuous. Id. at 13 NRC 30-32.

The Commission's regulations make clear that an antitrust
intervention petition: (1) must first describe a situation
inconsistent with the antitrust laws; (2) would be deficient
if it consists of a description of a situation inconsistent
with the antitrust laws - however well pleaded - accompanied
by a mere paraphrase of the statutory language alleging that
the situation described therein vould be created or maintained
by the activities under the license; and (3) must identify the
specific relief sought and whether, how and the extent to
which the request fails to be satisfied by the license con-
ditions proposed by the Attorney General. The most critical
requirement of an antitrust intervention petition is an
explanation of how the activities under the license would
create or maintain an anticompetitive. situation. Florida
Power and Liaht Co. (St. Lucie Plant, Unit No. 2), ALAB-665,
15 NRC 22, 29 (1982), .c_jtj_n.g, Kansas Gas and Electric Co.
(Wolf Creek Generating 3tation, Unit No.1), ALAB-279,1 NRC
559, 574-575 (1975) and Louisiana Power and Licht Co.
(Waterford Steam Electric Generating Station, Unit 3),

i

I CLI-73-25, 6 AEC 619, 621 (1973).
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5 9 2.9.4
' ^ When neither the Attorney General nor the NRC Staff has

discerned antitrust problems warranting review under Section-

105c, potential antitrust problems must be shown with-

reasonable clarity to justify granting a petition that would
lead to protracted antitrust litigation involving a oro se
petitioner. Detroit Edison Co. (Enrico Fermi Atomic Plant,

,

; Unit 2), LBP-78-13, 7 NRC 583, 595 (1978),

i Although Section 105 of the Atomic Energy Act encourages
| petitioners to voice their antitrust claims early in the
' licensing process, reasonable late requests for antitrust
: review are not precluded so long as they are made concurrent

with licensing. Licensing Boards must have discretion to
L consider individual claims in a way which does justice to all

of the policies which underlie Section 105c and the strength;

of particular claims justifying late intervention. Florida
,

Power & Licht Co. (St. Lucie Plant, Unit 2), CLI-78-12, 7 NRC
939, 946 (1978).

Late requests for antitrust review hearings may be enter-
1 tained in the period between the filing of an application

for a construction permit -- the time when the advice of
i the Attorney General is sought -- and its issuance.

However, as the time for issuance of the construction
'

) permit draws closer, Licensing Boards should scrutinize
;V more closely and carefully the petitioner's claims of
i good cause. Florida Power & Liaht Co. (St. Lucie Plant, Unit
' 2), CLI-78-12, 7 NRC 939, 946 (1978). The criteria of 10 CFR
j 5 2.714 for late petitioners are as appropriate for evaluation

of late antitrust petitions as in health, safety and environ-.

: mental licensing, but Section 2.714 criteria should be more
stringently applied to late antitrust petitions, particularly
in assessing the good cause factor, Jd. Where an antitrust
petition is so late that relief will divert from the licensee

; needed and difficult-to-replace power, the Licensing Board may
' shape any relief granted to meet this problem. Id.

Where a late petition for intervention in an antitrust4
' proceeding is involved, the special factors set forth within

10 CFR s 2.714(a)(1) must be balanced and applied before'

petitions may be granted;-the test becomes increasingly
vigorous as time passes. Florida Power and Liaht Co. (St.,
Lucie Plant, Unit 2), LBP-81-28, 14 NRC 333, 338, 342 (1981).

d

2.9.3.7 Intervention in liigh-Level Waste Licensing Proceedings
,

The standards for intervention in high-level waste licensing
proceedings are specified in 10 CFR 5 2.1014.

!

2.9.4 Interest and Standing for Intervention !
^

Assertions of broad public interest in (a) regulatory matters,
(b) the administrative process, and (c) the development of
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economical energy resources do not establish the particular-
ized interest necessary for participation by an individual or
group in NRC adjudicatory processes. Metropolitan Edison Co.

(Three Mile Island Nuclear Station, Unit 1), CLI-83-25,18 NRC
327, 332 (1983). See tona Island Lichtina Co. (Shoreham
Nuclear Power Station, Unit 1), LBP-91-1, 33 NRC 15, 28
(1991); Lona Itland Liahtina Co. (Shoreham Nuclear Power
Station, Unit 1), LBP-91-7, 33 NRC 179, 192 (1991).

Economic interest as a ratepayer does not confer standing in
NRC licensing proceedings. Metropolitan Edison Co. (Three
Mile Island Nuclear Station, Unit 1), CLI-83-25, 18 NRC 327,
332 n.4 (1983); Boston Edison Co. (Pilgrim Nuclear Power
Station), LBP-85-24, 22 NRC 97, 98, affirmed on other arounds,
ALAB-816, 22 NRC 461 (19S5); . Northern States Power Co.
(Pathfinder Atomic Plant), LBP-89 30, 30 NRC 311, 313, 315
(1989); Lona Island Liontina Co. (Shoreham Nuclear Power
Station, Unit 1), LBP-91-1, 33 NRC 15, 30 (1991); Lona Island
Liahtina Co. (Shoreham Nuclear Power Station, Unit 1), LBP-91-
7, 33 NRC 179, 193 (1991); Lona Island Liahtina Co. (Shoreham
Nuclear Power Station, Unit 1), LBP-91-23, 33 NRC 430, 437,
443 (1991); Lona Island liahtina Co. (Shoreham Nuclear Power
Station, Unit 1), LBP-91-26, 33 NRC 537, 544, 546 (1991),
reconsid, denied, LBP-91-32, 34 NRC 132 (1991).

In Commission practice, a ' generalized grievt.nce" shared in
substantially equal measure by all or a large class of
citizens will not result in a distinct and palpable harm
sufficient to support standing. Metropolitan Edison Co.
(Three Mile Island Nuclear Station, Unit 1), CLI-83-25,18 NRC
327, 333 (1983), citina, Transnuclear Inc., CLI-77-24, 6 NRC
525, 531 (1977); Florida Power and Light Co. (St. Lucie
Nuclear Power Plant, Unit 2), LBP-87-2, 25 NRC 32, 34-35
(1987).

Both the Atomic Energy Act of 1954, as amended, and the
Commission's regulations permit intervention only by a
" person whose interest may be affected." The term "per-
son" in this context includes corporate environmental
groups which may represent members of the group provided
that such members have an interest which will be affected.
Public Service Co. of Indiana (Marble Hill Nuclear
Generating Station, Units 1 & 2), ALAB-322, 3 NRC 328 (1976). l
Standing to intervene as a matter of right does not hinge upon i
a petitioner's potential contribution to the decisionmaking
process. Viroinia Electric & Power Co. (North Anna Power
Station, Units 1 & 2), ALAB-342, 4 NRC 98 (1976). Neverthe-
less, a petitioner's potential contribution has a definite
bearing on " discretionary intervention." See Section 2.9.4.2.
infra. |

|
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In Portland General Electric Co. (Pebble Springs Nuclear;

Plant, Units 1 & 2), ALAB-333, 3 NRC 804 (1976), the Appeal
Board certified the following questions to the Commission:

(1) Should standing in NRC proceedings be governed by'

j " judicial" standards?

2 (2) If no "right" to intervene exists under whatever ,

: standing rules are found to be applicable, what
degree of discretion exists in a Board to admit a;

petitioner anyway?
;

4 The Commission's response to the certified question is
contained in Portland General ElectricA (Pebble Springs'

. Nuclear Plant, Units 1 & 2), CLI-76-27, 4 NRC 610 (1976).
j Therein, the Commission ruled that judicial concepts of.

standing should be applied by adh dicatory boards in.determin-4

ing whether a petitioner-is entitled to intervene as of right;

| under Section 189 of the Atomic Energy-Act. As to the second
i question referred by the Appeal Board, the Commission held

that Licensing Boards may, as a matter of discretion, grant
intervention in domestic licensing cases to petitioners who

,

are not entitled to intervene os of right under judicial
,

standing doctrines but who may, nevertheless, make some,

contribution to the proceedino.

Standing to intervene, unlike the factual merits of con-,

! tentions, may appropriately be the subject of an evidentiary
inquiry before intervention is granted.- Consumers Power Co.-

; (Midland Plant, Units 1 & 2), LBP-78-27, 8 NRC 275, 277 n.1
i - (1978).

"There-is no question that, in an operating license pro-
.

ceeding,- the question cf a potential-'intervenor's standing is
i a significant one. For if no, petitioner for-intervention can

satisfactorily demonstrate standing, it is'likely that no'

hearing will be held." ' Detroit Edison Comoany -(Enrico Fermi;

; Atomic Power Plant, Unit 2), LBP-78-37, 8 NRC 575, 582 (1978).
1

; 2.9.4.1 Judicial Standing to Intervene

The Commission has held that contemporaneous judicial concepts:

should be used to determine-whether a petitioner has standing
,

- to intervene. Niaaara Mohawk Power Coro (Nine Mile Point
i Nuclear Station, Unit 2), LBP-83-45, 18-NRC 213, 215 (1983),

citina, Portland General Electric-Co. (Pebble Springs Nuclear
Plant, Units I and 2), CLI-76-27, 4 NRC 610 (1976)..

4~

Judicial concepts of standing will be applied in determining
p whether a petitioner has sufficient interest in a proceeding
Q to be entitled to intervene as a matter of right under Section

189 of the Atomic Energy Act of 1954. -h6tropolitan' Edison Co.
(Three Mile-Island Nuclear Station, Unit 1), CLI-83-25,18 NRC-

t
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327, 332 (1983), citina, Portland General Electric Co. (Pebble
Springs Nuclear Plant, Units 1 and-2), CLI-76-27, 4 NRC 610
(1976).

Judicial concepts of standing require a showing that (a) the
action sought in a proceeding will cause " injury-in-fact," and
(b) the injury is arguably within the " zone of interests"
protected by statutes governing the proceeding. Metropolitan
f & pn Co. (Three Mile Island Nuclear Station, Unit 1), CLI-
83-25, 18 NRC 327, 332 (1983).

In order to establish standing, a petitioner must show: (1)
that he has personally suffered a distinct and palpable harm
that constitutes injury-in-fact; (2) that the injury fairly
can be traced to the challenged action; and (3) that the
injury is likely to be redressed by a favorable decision.
Dellums v. Njlq, 863 F.2d 968, 971 (D.C. Cir. 1988); Shoreham-
Wadina River Central School District v. NRC, 931 F.2d 102,105
(D.C. Cir. 1991). See Lona Island Lichtina Co. (Shoreham
Nuclear Power Station, Unit 1), LBP-91-1, 33 NRC 15, 28-29
(1991); Lona Island Lichtina Co. (Shoreham Nuclear Powar
Station, Unit 1), LBP-91-7, 33 NRC 179, 192, 194-95 (1991);
Lona Island Lichtina Ch (Shoreham Nuclear Power Station, Unit
1), LBP-91-23, 33 NRC 430, 437, 441-42 (1991); Lona I ]3.nd
Liahtina Co. (Shoreham Nuclear Power Station, Unit 1), LBP-91-
26, 33 NRC 537, 544, 546 (1991), reconsid. denied, LBP-91-32,
34 NRC 132 (1991); Lona Island Lichtina Co. (Shoreham Nuclea,-
Power Station, Unit 1), LBP-91-35, 34 NRC 163, 182 (1991).

Where a petitioner does not satisfy the judicial standards for
standing, intervention could still be allowed as a n:atter of
discretion. Metropolitan Edison Co. (Three Mile Islano
Nuclear Station, Unit 1), CLI-83-25, 18-NRC 327, 333 (1983).

2.9.4.1.1 " Injury-In-fact" and " Zone of Interesc" Tests for Standing
to Intervene

Although the Commission's Pebble Sorinas ruling (CLI-76-27, 4
NRC 610) permits discretionary intervention in certain limited
circumstances, it st' esses that, as c. general rule, the
propriety of intervention is to be examined in the light of
judicial standing principles. The judicial principles
referred to are those set forth in Sierra Club v. Morton, 405
U.S. 727 (1972); Barlow v. Collins, 397 U.S.159 (1970); and
Association of Data Processina Service Oraanizations v. Camp,

397 U.S. 150 (1970). Such standards require a showing that
(1) the action being challenged could cause injury-in-fact to
the person seeking to establish standing, and (2) such injury
is arguably within the zone of interests protected by the
statute governing the proceeding. Wisconsin Electric Power
Co. (Point Beach, Unit 1), CLI-80-38, 12 NRC 547 (1980);
Portland General Electric Co. (Pebble Springs Nuclear Plant,

|
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Units 1 and 2), Cll-76-27,-4 NRC 610 (1976); Nuclear Fuel
Services. Inc. and N.Y. State Enerav Research and Development

&Ltho_r_Lty (Western New York Nuclear Service Center), LBP-82-
36, 15 NRC-1075, 1083 (1982); _ Philadelphia Electric Comoany
(Limerick Generating Station, Units 1 and 2), LBP-82-43A, 15
NRC 1423, 1431, 1432 (1982), citing, Portland General Electric
A (Pebble Springs Nuclear Plant, Units 1 and 2), CLI-76-27,,

4 NRC 610, 612-13 (1976); Metropolitan Edison Co. (Three Mile,

Island Nuclear Station, Unit 1), CLI-85-2, 21 NRC 282, 316
: (1985); Boston Edison Co. (Pilgrim Nuclear Power Stat;on),
j LBP-85-24, 22 NRC 97, 98 n.6 (1985), affirmed on other

grounds, ALAB-816, 22 NRC 461 (1985); Seouoyah Fuels Coroora-
,

, tion, LBP-91-5, 33 NRC 163, 165, 166 (1991); P_yblic Servic_q
| Co. of-New Hamoshire (Seabrook Station, Unit 1), LBP-91-28, 33
: NRC 557, 559 (1991).

Purely academic interests are not encompassed by 10 CFR
5 2.714(a) which states that'any person whose interest is

; affected by a proceeding _ shall file a written petition for
'. leave to intervene. Commonwealth Edison Co. (Dresden Nuclear
{ Power Station, Unit 1), LBP-82-52, 16 NRC 183, 185 (1982).
' See aenerally, CLI-81-25, 14 NRC 616 (1981), (guidelines for
| Board).

J[ Two tests must be satisfied to acquire standing: (1)
V petitioner must allege " injury-in-fact" (that some injury has

occurred or will probably result from the action involved);
(2) petitioner must allege an interest " arguably within the
zone of interest" protected by_the statute. Puaet Sound Power
and Liaht Co. (Skagit/Hanford Nuclear Power Project, Units 1

: and 2), LBP-82-74, 16 NRC 981, 983 (1982), _ citina, Warth v.
Selden, 422 U.S. 490 (1975); Sierra Club v. Morton, 405 U.S.
727 (1972); Consumers Power Co (Palisades. Nuclear Plant),-

: LBP-79-20, 10 NRC 108, 113 (1979); Duauesne Liaht Co (Beaver
Valley Power Station, Unit 2), LBP-84-6, 19 NRC 393, 428:

(1984).

. A petitioner must allege an " injury-in-fact" which must be
i within the " zone _ of interests" protected by the Atomic Energy

Act or the National Environmental Policy Act of 1969. Niaaara.

Mohawk Power Corp. (Nine Mile Point Nuclear' Station, Unit 2),,

LBP-83-45, 18 NRC 213, 215 (1983). See Northern States Power
Co. (Pathfinder Atomic Plant), LBP-89--30, 30 NRC 311, 313, 315
-(1989); Lona Island t hhtino Co (Shoreham Nuclear Power
Station, Unit 1), LSP-91-23, 33 NRC 430, 443, 444 (1991).

An al.leged injury to .a purely legal interest is sufficient to
support standing. Thus, a petitioner derived standing byc

: alleging that a proposed.li_ cense amendment would deprive it
of the right to notice and opportunity for hearing provided by

j $ 189a of_the Atomic Energy Act. Cleveland Electric illumi-, t

,' natina Co. (Perry N1 clear Power Plant, Unit -1), LBP-90-15, 31
_

JULY 1992 PREHEARING MATTERS 45-

'

. - _ -_ - _ .. . -_ _ - - . ._. . __



I
|

]
i

6 2.9.4.1.1

NRC 501, 506 (1990), reconsid. denied, LBP-90-25, 32 NRC 21
(1990).

With respect to " zone of interest," the Appeal Board, in
Viroinia Electric & Power Co. (North Anna Power Station, Units
1 & 2), ALAB-342, 4 NRC 98, 103 n.6 (1976), rejected the
contention that the Atomic Energy Act includes a " party
aggrieved" provision which would require for standing purposes
simply a showing of injury-in-fact. The Commission agreed
with this analysis in its Pebble Sprinn decisio.n. As such,
zone of interest requirements are not met simoly by invoking
the Atomic Energy Act but must be satisfied b' other means.y
The following should be noted with regard to * zone of
interest" requirements:

(1) ihe directness of a petitioner's connection with a
facility bears upon the sufficiency of its allegations of
injury-in-fact, but not upon whether its Joterests fall
within the zone of interest which Congress wu protecting
or regulating. Virainia Electric & PowerJc (North Anna2

Power Station, Units 1 & 2), ALAB-342, 4 NRC 98 (1976).

(2) The Atomic Energy Act and its implementing regula-
tions do not confer standing but rather require an
additional showing that interests sought to be protected
arguably fall within the zone of interests protected or-
regu' ted by the Act. Virainia Electric & Power Co.,
ALAis 442 suora; . accord, Portland General Electric Co.
(Pebble Springs Nuclear Plant, Units 1 & 2), CL1-76-27, 4
NRC 610 (1976).

(3) While potential loss of business reputation is a
cognizable " injury-in-fact," an interest in protecting
business reputation and avoiomg possible damage claims
is not arguably within the zone of interest which the Act
seeks to protect or regulate. V_irainia-Electric & Power
Co., ALPB-342, lup s (business reputation of reactor
vessel component fabricator clearly would be injured if
components failed during operation; however, fabricator's
interest in protecting his reputation by intervening in
hearing on adequacy of vessel supports was not within the
zone of interests sought to be protected by the Atomic
Energy Act),

(4) The economic interest of a ratepayer is not sufficient
to allow standing to *ntervene as a matter of right since

.

concern about rates n not within the scope of interests
! sought to be protected by the Atomic Energy Act. Kansas
l Gas & Electric G_o2 (Wolf Creek Generating Station, Unit

1), ALAB-424, 6 NRC 122, 128 (1977); Tennessee Valley
Authority (Watts Bar Nuclear Plant, Units 1 & 2), ALAB-
413, 5 NRC 1418, 1420-1421 (1977); Detroit Edison Co.
(Greenwood Energy Center, Units 2 & 3), ALAB-376, 5 NRC
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426 (1977); Public Service Co. of Oklahoma (Black Fox
Nuclear Power Station, Units 1 & 2), LBP-77-17; 5 NRC 657

i (1977); Arizona Public Service Co. (Palo Verde Nuclear
Generating Station, Units 1, 2, and 3), LBP-91-4, 33 NRC
153, 158 (1991). Nor is such interest within the zone of
interests protected by the National Environmental Policy
Act. Portland General Electric Company (Pebble Springs
Nuclear Plant, Units 1 & 2), ALAB-333, 3 NRC 804 (1976).

(5) A prson's inwr st as a taxpayer does not fall with-
in the zone of i.aterests sought to be protected by either

: the Atomic Energy Act or the National Environmental
Policy Act. Tennessee Valley Authority (Watts Ba,-'

Nuclear Plant,- Units 1 & 2), ALAB-413, 5 NRC 1418,1421
(1977); Northern States Power Co. (Pathfinder Atomic
Plant), LBP-89-30, 30 NRC 311, 315 (1989).

(6) Economic injury gives standing under the National
Environmental Policy Act only if it is environmentally
related. Tennessee Vallev Authority (Watts Bar Nuclear
Plant, Units 1 & 2), ALAB-413, 5 NRC 1418, 1421 (1977);
Sacramento Mun~,cioal Utility District--(Rancho Seco,

Nuclear Generating Station), LBP-91-17. 33 NRC 379, 390-
91 (1991). See also Lona Isla.nd Liahtuia Co. (Jamesport

[% Nuclear Power Station, Units 1 & 2), ALAB-292, 2 NRC 631,
( 640 (1975).

The test is a cognizable interest that might be adversely
affected by one or another outcome of the proceeding. No
interest is to be presumed. There must be a concrete
demonstration that harm could flow from a result of the
proceeding. Nuclear Enaineerina Co.. Inc. (Sheffield, Ill.
Low-level Radioactive Waste Disposal Site), ALAB-473, 7 NRC
737, 743 (1978).

A petitioner must allege an " injury-in-fact" which he will
! suffer as a result of a Commission decision. He may not

derive standing from the interests of another person or
organization, nor may he seek to represent the interests of
others without their express authorization. Elorida Power and
Liaht Co. (St. Lucie Nuclear Power Plant, Units I and 2), CLI-
89-21, 30 NRC 325, 329-30 (1989).

i

An individual-alleging that violation of constitutional
provisions by. governmental actions based.on a statute will
cause him identifiable injury should have standing to
challenge the constitutionality of those' actions. Philadel-
ohia Electric Co. (Limerick Generating Station, Units 1 and
2), LBP-82-43A,15 NRC 1423,1445 (1982), citina, Chicano
Police Officer's Association v. Stover, 526 F.2d 431, 436

.g (10th Cir.1975), vacated and remanded on other arounds, 426
U.S.-994 (1976), holdina on standina reaffirmed, 552 F.2d 918
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(10th Cir. 1977); 3 K. Javis Administrative law Treatise
22.08, at 240 (1958).

The courts have not resolved the issue of whether an in-
dividual who suffers economic injury as a result of a Board's
decision to bar him from working in a certain job would be
within the zone of interests protected by the Atomic Energy
Act. detropolitan Edison Co. (Three Mile Island Nuclear
Station, Unit 1), CLI-85-2, 21 NRC 282, ?l6 (1985). Sn,
n , Consumers Power Co. (Palisades Nuclear Power Facility),
ALAB-670, 15 NRC 493, 506 (1982) (concurring opinion of Mr.
Rosenthal), vacated as_ moot, CL1-82-18, 16 WRC 50 (1982).

Allegations hat a plant will cause radiologically con-
taminated fooo which a person may consume are too remote and
too generalized to provide a basis for standing to intervene.
Philadelphia Electric Co. (Limerick Generating Station, Units
1 and 2), LBP_-82-43A, 15 NRC 1423, 1449 (1982); Boston Edison
Co (Pilgrim Nuclear Power Station), LBP-85-24, 22 NRC 97, 98,om
affirmed on other around_1, ALAB-816, 22 NRC 461 (1985).

For antitrust purposes, the interest of a ratepayer or
consumer of electricity is not necessarily beyond the
zone of interests protected by Section 105 of the Atomic
Energy Act. However, the petitioner must still demon-
strate that an injury to its economic interests as a
ratepayer would be the proximate result of anticompetitive
activities by the licensee. Detroit Edison Co. (Enrico Fermi
Atomic Power Plant, Unit 2), LBP-78-13, 7 NRC 583, 592-593
(1978).

Antitrust considerations to one side, neither the Atomic
Energy Act nor the National Environmental Policy Act includes
in its " zone of interests" the purely economic personal,

concerns of a member / ratepayer of a cooperative that purchases'

power from a prospective facility co-owner. Detroit Edison
[_o2 (Enrico Fermi Atomic Power Plant, Unit 2), ALAB-470, 7 NRC
473, 474-475 (1978). See also Pucet Sound Power & Light Co.
(Skagit/Hanford Nuclear Power Project, Units 1 and 2), LBP-82-
26, 15 NRC 742, 744 (1982).

General economic concerns are eat within the proper scope of
issues to be litigated before the boards. Concerns about a
facility's impact on local utility rates, the local economy,
or a utility's solvency, etc., do not provide an adequate
basis for standing of an intervenor or for the admission of an

l intervenor's contentions. Such economic concerns are more
' appropriately raised before state economic regulatory

agencies. Public Service Co. of New Hampshire (Seabrook
Station, Unit-2), CLI-84-6, 19 NRC 975, 978 (1984); Washinaton,

Public Power Supply System (WPPSS Nuclear Project No.1),
ALAB-771, 19 NRC 1183, 1190 (1984); Philadelohia Ele.ctric Co.
(Limerick Generating Station, Units 1 and 2), ALAB-789, 20 NRC
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1443, 1447 (1984). . Sag Lona Island Liahtina Co. (Shoreham'

Nuclear Power Station, Unit 1), LBP-91-1, 33 NRC 15, 30
(1991); Lona Island Liahtina Lo.,. (Shoreham Nuclear Power
Station, Unit 1), LBP-91-7, 33 NRC 179,194 (1991); Lo_ng

i liland Liahtina Co. (Shoreham Nuclear Power Station, Unit 1),
LBP-91-23, 33 NRC 430, 437, 443 (1991); Lona Island Liohtina

; Cp_,_ (Shoreham Nuclear Power Station, Unit 1), LBP-91-26, 33
NRC 537, 544, 546 (1991), reconsid. denied, LBP-91-32, 34 NPC;

132 (1991).

i For an amendment authorizing transfer of 20% 'f the ownership
i of a facility, allegations that a petitione, would " receive"

only 80% of the electricity produced by the plant rather than
' the 100% " assumed in the 'NEPA balance'" were insufficient to
i give standing as a matter of right scause it was an economic

injury outside-the zone of interests to be protected and the
NEPA cost-benefit analysis considers the overall benefits to

! society rather than benefits to an iso ~e ad portion. Dalrq11
Edison CO2 (Enrico Fermi Atomic Power n, ant, Unit 2), LBP-78-.

2 11, 7 NRC 381, 390-90, aff'd, ALAB-470, 7 NRC 473 (1978).

! The Commission applies judicial tests of " injury-in-fact" and
" arguably within the zone of interest" to determine strading..

'

" Injury" as a premise-to standing must come from an ac: ion, in
h contrast to failure to take an action. One who claims-that an

! d Order in an enforcement action should have provided for more
extensive relief does- not show injury from relief granted and
thus does not have standing to contest the order. Public*

Service Co. of Indiana (Marble Hill Nuclear Generating
| Station, Units 1 and 2), CLI-80-10, 11 NRC 438, 439 (1980).

. A mere academic interest in the outcome of a proceeding-will
L not confer standing. The petitioner must allege some injury

that has or will occur from the action taken as a result of
the proceeding. Skaait/Hanford, suora, 15 NRC at 743.

To establish the requisite " injury-in-fact" for standing, a4

petitioner must have a "real stake" in-the outcome,'that is, a
1 genuine, actual, or' direct stake, but not.necessarily a

substantial stake in the outcome. An organization meets this,

requirement where it has_ identified one of its members who,

possesses the requisite standing. Houston Liahtina and Power
Co. (South. Texas Project, Units 1 and 2), LBP-79-10, 9 NRC
439, 447-448 (1979).

A petitioner who supports an application _must, of course,.

show the potential for injury-in-fact to its interests before
intervention can be granted. Such a petitioner must particu-
larize a specific injury that it or its members would or might

(N sustain should the application it supports be denied or should
the license it supports be burdened with conditions or

,

restrictions. Nuclear Enaineerina Co. . Inc. (Sheffield, Ill .
|
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Low-level Radioactive Waste Disposal Site), ALAB-473, 7 NRC
737, 743 (1978).

An alleged injury to health and safety, shared equally by all
those residing near a reactor, can form the basis for
standing. Philadelphia Electric CL (Limerick Generating
Station, Units 1 and 2), LBP-82-43A, 15 NRC 1423, 1434
(1982).

A petitioner may base its standing upon a showing that
his or her residence, or that of its members, is within
the geographical zone that might be affected by an
accidental release of fission products. Houston Liahti c
and Power Co. (South Texas Project, Units 1 and 2),
LBP-79-10, 9 NRC 439, 443 (1979). See also Qptroit
Edison Company (Enrico Fermi Atomic Power Plant, Unit
2), LBP-79-1, 9 NRC 73, 78 (1979). Close proximity has
always been deemed enough standing alone, to establish
the requisite interest for intervention. In such a
case the petitioner does not have to show that his concerns
are well-founded in fact, as such concerns are addressed when
the merits of the case are reached. Distances of as much as
50 miles have been held to fall within this zone. Virainia
Electric and Power Comoany (North Anna Nuclear Power Station,
Units 1 and 2), ALAB-522, 9 NRC 54, 56 (1979); Duouesne Liaht
Co. (Beaver Valley Power Station, Unit 2), LBP-84-6, 19 NRC
393, 410, 429 (1984), citing, South Texas, suora, 9 NRC at
443-44; Enrico Fermi, suora, 9 NRC at 78; Tennessee Valley
Authority (Watts Bar Nuclear Plant, Units 1 and 2), ALAB-413,
5 NRC 1418, 1421 (1977); Texas Utilities Generatina Co.
(Comanche Peak S u Electric Station, Units 1 and 2), LBP-79-
18, 9 NRC 728, 730 (1979).

An intervention petitioner who resides near a nuclear facility
need not show a causal relationship between injury to its
interest and the licensing action being sought in order to
establish standing. Armed Forces Radiobioloav Research
Institute (Cobalt-60 Storage Facility), ALAB-682, 16 NRC 150,
153 (1982), citi_n_g, Viroinia Electric and Power Co. (North
Anna Nuclear Power Station, Units 1 and 2), ALAB-522, 9 NRC
54, 57 n.5 (1979).

A legislator lacks standing to intervene on behalf of the
interests of his constituents who live near a nuclear
facility. However, the legislator may participate in a
proceeding in a private capacity if he can establish his own
personal standing. Combustion Enaineerina. Inc. (Hematite
Fuel Fabrication Facility), LBP-89-23, 30 NRC 140, 145 (1989).

In a materials license renewal proceeding under 10 CFR Part
30, as in construction permit and operating license proceed-
ings under 10 CFR Part 50, proximity to a large source of
radioactive material is sufficient to establish the requisite
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interest for standing to intervene. Whether a petitioner's
stated concern is in fact justified must be left for con-
sideration when the merits of the controversy are reached.

-

Armed Forces Radiobioloav Research Institute (Cobalt-60,

Storage facility), ALAB-682, 16 NRC 150, 154 (1982). Sag
aenerally, LBP-82-24, 15 NRC 652 (1982), (decision reversed-

regarding petitioner's request to intervene). However,
postcards and letters from individuals allegedly living near
nuclear fuel element manufacturing and fuel element decladding
facilities which make only vague and generalized allusions to
danger or potential injury from radiation do not constitute a
proper intervention statement. Eqckwell International Corn.
(Energy Systems Group Special Materials License No. SNM-21),
LBP-83-65, 18 NRC 774, 777 (1983).

Although residence within 50 miles is not an explicit
requirement for intervention by right, that limit is
consistent with precedent. Without a showing that a,

plant has a far greater than ordinary potential to injure
outsida a 50 mile limit, a person has a weak claim to

' 'the protection of a full adjudicatory proceeding; rule-
making or lobbying Congress are &vailable to protect
public interests of a general nature. Cleveland Electric
Illuminatina Co. (Perry Nuclear Power Plant, Units 1 and 2),O LBP-81-24, 14 NRC 175, 178-179 (1981).

V
However, the fact that a petitioner may reside within a 50-
mi'e radius of a facility will' not alwa~ys be sufficient to
establish standing to intervene. A Board will consider the
nature of the proceeding, and will apply different standing
considerations to proceedings involving construction permits,

l or operating licenses than to proceedings involving license
amendments. Thus, in a license amendment proceeding involving
an existing facility's fuel pool, a Board denied intervention
to a petitioner who resided 43 miles from the facility because
the petitioner-failed to demonstrate that the risk of injury
from the fuel pool- extended that far from the facility.

; Boston Edison Co. (Pilgrim Nuclear Power Station), LBP-85-24,
22 NRC 97, 98-99 (1985), affirmed on other arounds, ALAB-816,'

22 NRC 461 (1985).

A petitioner's re;idence within 50 miles of a nuclear facility
,. was insufficient, by itself, to establish standing to inter-
'

vene in an exemption proceeding where the. exemption at issue-
involved the protection of workers in the facility and did not-,

.have the clear po.tential for offsite consequences affecting'

the general population. - Florida Power and Licht Co. (St.
Lucie Nuclear Power Plant, Units 1 and 2),-CLI-89-21, 30 NRC
325, 329-30-(1989); Arizona Public Service Co. (Palo Verde

p Nuclear Generating Station, Units 1, 2, and 3), LBP-91-4, 33
gQ NRC 153, 156-57 (1991) (proposed license amendments involved-

,
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potential offsite safety consequences). See lona Island
Liahtina Co. (Shoreham Nuclear Power Station, Unit 1), LBP-91-
1, 33 NRC 15, 29, 30 (1991); Lona Island Liahtina Co.
(Shoreham Nuclear Power Station, Unit 1), LBP-91-7, 33 NRC
179, 193, 194 (1991); Lono Island Lichtina C L (Shoreham
Nuclear Power Staticn, Unit 1), LBP-91-23, 33 NRC 430, 437
(1991).

Residence more than 75 miles from a plant will not alone
establish an interest sufficient for standing as a matter of
right. Philadelphia Electric Co. (Limerick Generating
Station, Units 1 and 2), LBP-82-43A, 15 NRC 1423, 1447
(1982), citina, Dairvland Power Cooperative (Lacrosse Boiling
Water Reactor), ALAB-497, 8 NRC 312, 313 (1978); Public
Service Co. of Oklahoma (Black Fox Units 1 and 2), ALAB-397,
5 NRC 1143, 1150 (1977).

A statement of asserted injury which is insufficient to found
a valid contention may well be adequate to provide a basis for
standing. Consumers Power Company (Palisades Nuclear Plant),
LBP-79-20, 10 NRC 108, 115 (1979).

Failure to produce an environmental impact statement in
circumstances where one is required has been held to con-
stitute injury - indeed, irreparable injury. Palisades,
suAr_q, 10 NRC at 115-116. Persons residing within the close
proximity to the locus of a proposed action constitute the
very class which an impact statement is intended to benefit.
Palisades, supra, 10 NRC at 116.

An organization has established standing by asserting that the
Commission's decision not to prepare an environmental impact
statement of the alleged de facto decommissioning of the
Shoreham facility would injure the organization's ability to
disseminate information which is essential to its organiza-
tional purpose and is within the zone of interests protected
by the National Environmental Policy Act. .Lona Island Liaht-
ina Co. (Shoreham Nuclear Power Station, Unit 1), LBP-91-23,
33 NRC 430, 435-36 (1991). The. organization's alleged injury
also was sufficient to establish standing in the _Shoreham
possession-only license proceeding where the organization
asserted that the application for a possession-only license
was another step in the alleged de facto decommissioning of
the Shoreham facility. Lona Island Liahtina Co. (Shoreham
Nuclear Power Station, Unit 1), LBP-91-26, 33 NRC 537, 541-43
(1991), reconsid denied, LBP-91-32, 34 NRC 132 (1991). The
organization is not required to suffer direct environmental
harm in order to establish standing. The organization's
alleged injury to its informational purpose is a cognizable
injury under NEPA as long as there is a reasonable risk that
environmental harm may occur. Shoreham, supra, 34 NRC at 135-
36, citina, City of Los Anaeles v. NHTSA, 912 F.2d 478, 492
(D.C. Cir. 1990). The Licensing Board in the Rancho Seco
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possession-only license proceeding has held that the alleged
injury to an organization's ability to disseminate informatien
is insufficient by itself to establish standing. There must
also be a showing of a specific cognizable injury. Sacramento
Municipal Utility District (Rancho Seco Nuclear Generating
Station), LBP-91-30, 34 NRC 23, 27-28 (1991).

2.9.4.1.2 Standing of Organizations to Intervene

A party may intervene as of right only when he asserts
his own interests under either the Atomic Energy Act or
NEPA, and not when he asserts interests of third persons.
Tennessee Valley Authority (Watts Bar Nuclear Plant,
Units 1 & 2), ALAB-413,-5 NRC 1418, 1421 (1977). Commis-
sion practice reouires each party to separately establish
standing. 10 CFR s 2.714. Commonwealth Edison Co.
(Dresden Nuclear Power Station, Unit 1), CLI-81-25, 14
NRC 616, 623 (1981). An organization may meet th_e in-

4 jury-in-fact test for standing in one of two ways, it

j may demonstrate an effect upon its organizational interest, or
it may allege that its members, or any of them, are suffering
immediate or threatened injury as a result of the challenged

i action of the sort that would make out a justifiable case had
the members themselves brought suit. Houston Lichtina and

h Power Co. (South Texas Project, Units 1 &nd 2), ALAB-549, 9
\_/ NRC 644, 646 (1979); Consumers Power Company (Palisades =

Nuclear Plant), LBP-79-20, 10 NRC 108, 112-113 (1979). EgLe

Vermont Yankee Nuclear Power Coro. (Vermont Yankee Nuclear
Power Station), LBP-87-7, 25-NRC 116, 118 (1987). Thus, a
corporate environmental group has standing to intervene and,

represent members who have an interest which will be affected.
Public Service Co. of Indiana (Marble Hill Nuclear Generating
Station, Units 1 & 2), ALAB-322,:3 NRC 328 (1976). Note,
however, that a member's mere " interest in the problem"
witiw a showing that-the member will be affected is,

insu,ficient to give the organization standing. Allied-
.

General Nuclear Services (Barnwell Fuel Receiving and Storage
4 Station), ALAB-328, 3 NRC 420 (1976). An organization does

not have independent standing to intervene in a licensing<

proceeding merely because it asserts an interest in .the
litigation. Puaet Sound Power and Liaht Co. (Skagit/Hanford

); Nuclear Power Project, Units 1 and 2), LBP-82-74,16 NRC 981,
~

983 (1982), citina, Allied General Nuclear Services (Barnwell
Fuel Receiving and Storage Station),.ALAB-328, 3 NRC 420, 422

-

(1976). An organization seeking to intervene in its own right
must demonstrate a palpable injury-in-fact to its organiza-
tional interests that is within the scope _of interests of the
Atomic Energy Act or the National Environmental Policy Act.'

Florida Power and-Liaht Co. (Turkey Point Nuclear Generating
Plant, Units 3 and 4), ALAB-952, 33 NRC 521, 528-530 (1991).'

,Q In this vein, for national environmental groups, standing is.
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derived from injury-in-fact to individual members. South
Igx _al, Lunta, 9 NRC at 647, citina, Sierra Club v. Morten,
405 U.S. 727 (1972). However, an organization specifically
empowered by its members to promote certain of their interests
has those members' authorization to act as their representa-
tive in any proceeding that may affect those interests. Puagi
Sound Power and Liaht C0 (Skagit/Hanford Nuclear Power2

Project, Un 's 1 and 2), ALAB-700, 16 NRC 1329, 1334 (1982);
Leg Hunt v. Washinoton Apple Advertisina Commission, 432 U.S.e
333, 342-345 (1977); Virainia Eleq_tric and Power Co. (North
Anna Nuclear Power Station, Units 1 and 2), ALAB-536, 9 NRC
402, 404 n.2 (1979); U_qqtton Liahtina and Power Co. (Allens
Creek Nuclear Generating Station, Unit 1), ALAB-535, 9 NRC
377, 395-396 n.25 (1979). A member's authorization may be
presumed when the sole or primary purpose of the organization
is to oppose nuclear power in general or the facility at bar
in particular. Georaia Power Co. (Vogtle Electric Generating
Plant, Units 1 and 2), LBP-91-33, 34 NRC 138,140-41 (1991).

There is a presumption of standing where an organization
raises safety issues on behalf of a member or members residing
in close proximity to a plant. Consumers Power Company
(Palisades Nuclear Plant), LBP-79-20,10 NRC 108,115 (1979);
Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear
Power Station), LBP-87-7, 25 NRC 116, 118 (1987). The
petitioning org'nization must identify the members whose
interests it represents, and state the members' places of
residence and the extent of the members' activities located
within close proximity to the plant. Arizona Public Service
Co. (Palo Verde Nuclear Generating Station, Units 1, 2, and
3), LBP-91-4, 33 NRC 153, 158 (1991).

For a case holding that a petitioner cannot au ert the
rights of third parties as a basis for intervention, see
Detroit Edison Co. (Enrico Fermi Atomic Power Plant,
Unit 2), LBP-78-ll, 7 NRC 38), 387, aff'd, ALAB-470, 7 NRC 473
(1978) (mother attempted to asse'rt the rights of her son who
attended medical school near a proposed facility).

"[1]t is clear that an organization may establish its standing
through the interest of its members; but, to do so, it must
identify specifically the name and addrass of at least one
affected member who wishes to be represented by the organiza-,

L tion." Detroit Edison Company (Enrico Fermi Atomic Power
| Plant, Unit 2), LBP-78-37, 8 NRC 575, 583 (1978); Vermont

Lankee Nuclear Power Corp. (Vermont Yankee Nuclear Power
Station), LBP-87-7, 25 NRC 116, 118 (1987).

Where an organization is to be represented in an NRC pro-
ceeding by one of its members, the member must demonstrate
authorization by that organization to represent it. Fermi,
supra, 8 NRC at 583. S_eg Georaia Power Co. (Vogtle Electric
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Generating Plant, Units 1 and 2), LBP-90-29, 32 NRC 89, 92*

(1990).,

' If an official of an organization has the requisite personal
interests-to-support an intervention petition, her signature;

on the organization's petition for intervention is enough to
4

| give the organization standing to intervene. However the-
: organization is not always necessarily required to produce an

affidavit from a member or sponsor authorizing it to represent
that member or sponsor. The organization may be presumed to

,

represent the interests of those of its members or sponsors in
the vicinity of the facility. (Where an organization has no.

members, its sponsors can be considered the equivalent to mem-

d,

bers where they financially support the organization's cajec-
tives and have indicated a desire to be represented by the

i organization). Consolidated Edison Co. of.N.Y. (Indian Point,
Unit No. 2) and Power Authority of the State of N.Y. (Indian
Point, Unit No. 3), LBP-82-25,15 NRC 715, 728-729, 734-736

,t

(1982).

An organization which bases its standing upon the interests of
its sponsors must: (1) identify at least one sponsor who will

,

| be injured; (2) describe the nature of that injury; and (3)-
provide an authorization for the organization to represent the,_,

4( \ sponsor in the proceeding. Northern States Powe" C L
( (Pathfinder Atomic Plant), LBP-89-30, 30 NRC 311, 314 (1989).

To establish injury-in-fact, an organization must show a,

causal relationship between the alleged -injury to its sponsor
and the proposed licensing activity. Northern States Power
Co. -(Pachfinder Atomic Plant), LBP-90-3, 31 NRC 40, 43-44

] (1990).

To establish the requisite '' injury-in-fact"-for standing, a
petitioner must have a "real stake" in the outcome, a genuine,

,

| actual, or direct stake, but not necessarily a substantial
stake in the_ outcome. An organization meets this requirement

| where it has identified one of its members who possesses the
requisite standing. Houston liahtina and Power Co. (South.

Texas Project, Units 1 and 2), LBP-79-10, 9 NRC 439, 447-448.

(1979). See Dellums v. NRC, 863 F.2d 968, 972-73 (D.C. Cir.
1988).

An organization seeking tc obtain_ standing in a representative
| capacity must demonstrate that a member has in fact authorized

such representation. Houston Llahtino and Power Co. (South-
; Texas Project, Units I and 2), LBP-79-10,-9 NRC_439,-444

.

(1979), aff'd., ALAB-549, 9 NRC 644 (1979);. Detroit Edison Co.
(Enrico Fermi Atomic rower Plant, Unit 2), LBP-79-1, 9 NRC 73,-
77 (1979); [pnsumers Pewer Company (Palisades Nuclear Plant),

p. LBP-79-20, 10 NRC 108, 113 (1979); Commonwealth Edison Co.
d (Dresden Nuclear Power Station, Unit No. 1), LBP-82-52, 16

'

NRC 183, 185 (1982), citine Houston Lichtina and Power Co.
|

(Allens Creek Nuclear Generating Station, Unit 1), ALAB-535, H
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9 NRC 377 (1979); 1er centrallJ, CLI-81-25, 14 NRC 616 (1981),
(Guidelines for Board); Lincinnati Gas and Electric C L
(Zimmer Nuclear Power Station, Unit 1), LBP-82-54, 16 NRC 210,
216 (1982), s_ttjng, {{gMitgILLiuhtina anLEggr_Ch (Allens
Creek Nuclear Generating Station, Unit 1), ALAB-535, 9 NRC 377
(1979); Dy.qurit)fEghLW (Beaver Valley Power Station, Unit
2), LBP-84-6, 19 NRC 393, 411 (1984); ytrmont Yartkee f(KlEAr
Power CgrA (Vermont Yankee Nuclear Power Station), LBP-87-7,
25 NRC 116, 118 (1987); Georcia Power Co. (Vogtle Electric
Generating Plant, Units 1 and 2), LBP-90-29, 32 NRC 89, 92
(1990); Lgna _Islantlichtina C0 (Shoreham Nuclear Power2

Station Unit 1), LBP-91-1, 33 NRC 15, 30 (1991). Where the
affidavit of the member is devoid of any statement that he
wants the organization to represent his : norests, it is
unwarranted for the Licensing Board to infer such authoriza-
tion, particularly where the opportunity was offered to revise
the document and was ignored. Beaver Valley, inpI_a, 19 NRC at
411.

An organization was denied representational standing where the
person on whom it based its standing was not an individual
member of the organization, but instead was serving as the
representative of another organ'.zation. Florida _Pgwer and
Licht Cg2 (Turkey Point Nuclear Generating Plant, Units 3 and
4), ALAB-952, 33 NRC d21, 530-31 (1991).

To have standing, an organization must show injury either to
its organizational interests or to the interests of members
who have authorized it to act for them. Pltilnlalphia Electric
h (Limerick Generating Station, Units 1 and 2), LBP-82-43A,
15 NRC 1423, 1437 (1982), giling, Warth v. Seldin, 422 U.S.
490, 511 (1975); Sierra Club v. Mortgn, 405 U.S. 727, 739-740
(1972); Consumers Power Co. (Palisades Nuclear Plant), LBP-79-
20, 10 NRC 108, 113 (1979); Gggrsia Power 1 (Vogtle Electric
Generating Plant, Units 1 and 2), LBP-90-29, 32 NRC 89, 91-92
(1990). Era Egrannto MMDjL2al__ Utility 1)J st rici (Rancho
Seco Nuclear Generating Statioh), t.BP 'l-17, 33 NRC 379, 389
(1991).

An organization depending upon injury to th, interests of 'ts
members to establish standing, mest provide with its son
identification of at least one muoer who will be , as,

description of the nature of that injury, and an autnor ,zation
| for the organization to represent that individual in the

proceeding. Philadelphia Ele.ctric_Cr (L,merick Generating
Station, Units 1 and 2), LBP-82-43A 5 NRC 1423, 1457 (1982),
citing, t!gusion Liahtipo and Powr_|.6 (Allens Creek Nuclear
Generating Station, Unit 1), AL/3-515, 9 NRC 377, 390-96
(1976); C.ombustion Enaineerino. inc. (Htmatite fuel Fabrica-
tion f acility), LBP-89-23, 30 NRC 140,149 (1989); [1ortherrl
States Power Co. (Pathfinder Atomic Plant), LBP-89-30, 30 NRC

|
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311, 313, 315-16 (1989); Curators of the University of. ,

i tillig.uri. LBP-90-18, 31 NRC 559, 565 (1990); Lona Island
Liahtina Co. (Shoreham Nuclear Power Station, Unit 1), LBP-91-

,

1, 33 NRC 15, 29 (1991); Seouoyah fuels Corporation, LBP-91-5 :,

; 33 NRC 163, 166 (1991); Lona Isl md Liahting Ch (Shoreham
1 Nuclear Power Station, Unit 1), LBP-91-7, 33 NRC 179, 192-93

(1991); Lona Island liahtina Co.u (Shoreham Nuclear Power ,

i Station, Unit 1), LBP-91-23, 33 NRC 430, 434 (1991); Lomi
i .Liland Liahtina Co. (Shoreham Nuclear Power Station, Unit 1),
; LBP-91-26, 33 NRC 537, 541 (1991), reconsid, denied, LBP-91-
^

32, 34 NRC 132 (1991). The alleged injury-in-fact to the
; member must be witi,in the purpose .,f the organization.
i [ura19C1, supra, 31 NRC at 565-66.

: Absent express authorization, an organization which is a party
j to an NRC proceeding-may not represent persons other than its

own members. Since there are no commission regulations !

y! allowing parties to participate as private attorneys general,
an organization acting as an intervenor may not claim to,

j represent the public interest in general in addition to
representing the specialized interests of its members.- In
this vein, a trade association of home heating oil dealers
cannot.be deemed to represent the interests of employees and4

! customers of the dealers. Similarly, an organization of
residents living near a proposed plant site cannot be deemed'

i to represent the interests of other residents who are not
members. Lona Island Liahtina Co. (Shoreham Nuclear Power
Station, Unit 1), LBP-77-II, 5 NRC 481 (1977*,; Puuet Sound

* Power and Liaht Co. (Skagit/Hanford Nuclear Power Project,
.

Units 1 and 2), LBP-82-74, 16 NRC 981, 984 (1982), citina, '

j Shoreham, ignra, 5 NRC at 481, 483, in a Subpart L proceed-
ing, an organization lacked standing to litigate the conse-.

quences of a possible accident in a research laboratory where
i the health risks from the accident would be confined within
'

the laboratory and the organization had not demonstrated thtt
any of its members were workers inside the laboratory. .

[.uratqrs of the University of Missouri, LBP-90-30, 32 NRC 95, ,

i 103.(1990). >

] An organization must, in itself, and through its own member--
ship, fulfill the requirements for standing. S_kaa t t /Hanford,
igpf_g,16 NRC at 984, citina, ILqrtland General Electric Co.

'

(Pebble Springs Nuclear Plant, Units 1 and 2), CLI-76-27, 4
NRC 610, 613 (1976)..

' -An organization has sufficiently demonstrated its standing to
intervene if its petition is signed by a ranking official of
.the organization who himself.has the requisite personal--

<

interest to support the intervention, An organization seeking
O intervention need not demonstrate that its membership had

.

Q voted to seek intervention on the matter raised by a submitted
contention, and had authorized the author of the intervention
petition to represent the organization. Duke Power Company

'
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(Amendment to Materials License SN4-1773 -- Transportation of
Spent fuel from Oconee Nuclear Station for Storage at McGuire
Nuclear Station) ALAB-528, 9 NRf 146, 151 (1979).

An organization cannot meet the " interest' requirement for
s'.anding by acquiring a new member considerably after the
deadline for filing of intervention petitions who meets the
" interest" requirement, but who has not established good cause
for the out-of-time filing. Wnhington Public Powtt_,Supp.ly

_ .

Syika (WPPSS Nuclear Project No. 2), LDP-79-7, 9 NRC 330, 335
(1979). The organization cannot in this situation amend its
original pleading to show the interest of the new member; the
Licensing Board has inNrpreted 10 CFR 6 2.714(a)(3) to permit
amendment of a petition relative to interest only by those
individuals who have made a timely filing and are merely i

particularizing how their interests may be affected. WPPSS, !

supta, 9 NRC at 336. '

Where the petitioner organization's membership solicitation
brochure demenstrates that the organization's sole purpose is
to oppose nuclear power in general and the construction and
operation of nuclear plants in the northwest in particular,
mere membership by a person with ge9 graphic standing to
intervene, without specific representational authority, is
sufficient to confer standing. Washinatsn Public_ Power Supply
Snum (WPPSS Nuclear Project No.1), LBP-83-16,17 NRC 479,
482 (1983). Sn Georoia PowtC.C_o (Vogtle Electric Generatingom
Plant, Units 1 and 2), LBP-91-33, 34 NRC 138, 140-41 (1991).

A petitioner organization cannot amend its petition to'

satisfy the timeliness requirements for filing without leave
of the Board to include an affidavit executed by someone who
became a member after the due date for filing timely petition.
WPPSS, supra, 17 NRC at 483.

It is not necessary for the individual on whom orgar izational
standing is based to be conversant with, and able to defend,
each and every contention raised by the organization in
pursuing his interest. Litigation strategy and the technical
details of the complex prosecution of a nuclear power
intervention are best left to the resources of the organiza-
tional petitioners. WPPSS, lupn , 17 NRC at 485.

2.9.4.1.3 Standing to Intervene in Export Licensing Cases

In Edlow laternational CL, CLl-76-6, 3 NRC 563 (1976), the
Commission dealt with the question as to whether the Natural
Resources Defense Council and the Sierra Club could intervene
as of right and demand a hearing in an export licensing case.
The case involved the export of fuel to India for the Tarapur
project. The petitioners contended that at least one member
of the Sierra Club and several members of NRDC lived in India
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; and thus would be subject to any hazards created by the
J reactor.
. w

i in rejecting the argument that there was a right to intervene,' the Commission stated:
4

If petitioners allege a concrete and direct injury
; their claim of standing is not impaired merely be-

cause similar harm is suffered by many others.
| However, if petitioners' ' asserted harm is a

" generalized grievance" shared in substantially
; equal measure by all or a large class of citizens,

that harm alone normally bes not warrant exercise
of jurisdiction'. 3 NRC at 576.

,

i
The Commission held that the alleged interests were de'

minimis (3 NRC at 575), noting that, while in domestic,
,

licensing cases claims of risk that were somewhat remote have
i been recognized as forming a basis for intervention, Section

189(a) of the Act (42 U.S.C. 9 2239(a)) would not be given
such a broadly permissive reading (3 NRC at 571) in export
licensing cases.

'
Consistent with its decision in Edlgw International Co.,
CLI-76-6, 3 NRC 563 (1976), the Commission has held that

[\ a petitioner is not entitled to intervene as a matter of
-

1|
right where its petition raises abstract issues relating
to the conduct of U.S. foreign policy and protection of
the national security. The petitioner must establish that<

2 -it will be injured and that the injury is not a generalized
; grievance shared in substantially equal measure by all or a

larCe class of citizens. In the Matter of Ten Anoiications,i

) CL1-77-24, 6 NRC 525, 531 (1977). Nevertheless, the
i Commission may, in its discretion, direct further public
{ proceedings if it deterinines that such proceedings would
i be in the public interest even though the petitioner has
i not established a right under Section 189 of the Atomic '
* Energy Act to intervene or demand a public hearing. 16 at
i 532. See also Braunkohle Transnort. USA (Import of South
t African Uranium Ore Concentrate), CLI-87-6, 25 NRC 891, 893
' (1987), citina, 10 CFR 9 Il0.84(a).

I The contentien that a major _ Federal action would have a
'

significant environmental impact on a foreign _ nation is not
cognizable under_NEPA, and cannot support intervention.
Babcock & Wileg2 (Application for Considerations. of Facility
Export License),_CLI-77-18, 5 NRC 1332, 1348 (1977).

_

:

1 Judicial precedents will be relied on in deciding-issues of
ip standing to intervene in export licensing. Westinahouse
'\ Electric Corm (Export to South Korea), CLI-80-30,_12 NRC

253,_258 (1980).
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Institutional interests in disseminating information and
educating the public do not establish a claim of right under
Section 189a of the Atomic Energy Act for purposes of standing
because it would not constitute an interest affected by the
proceeding. There must be a causal nexus between the refusal
to allow standing and the inability to disseminate informa-
tion. E at 259.

2.9.4.1.4 Standing to Intervene in Specific factual Situations

Residence within 30-40 miles of the plant site has been held
to be sufficient to show the requisite interest in raising
safety questions. Virginia Electric & Power C0 (North Anna2

Power Station, Units 1 & 2), ALAB-146, 6 AEC 631, 633-634
(1973); Louisiana Power & Licht Co,. (Waterford Steam Electric
Station, Unit 3), ALAB-125, 6 AEC 371, 372, n.6 (1973);
Northern States Powsr Co. (Prairie Island Nuclear Generating
Plant, Units 1 & 2), ALAB-107, 6 AEC 188,190,193, rgconsid.
dfL , ALAB-110, 6 AEC 247, Aff'd, CL1-73-12, 6 AEC 241 (1973);
florida Power and Lichtlh (St. Lucie Nuclear Power Plant,
Unit 1), LBP-88-10A, 27 NRC 452, 454-55 (1988), aff'd on
other arounds, ALAB-893, 27 NRC 627 (1988). Similarly, a

person whose base of normal, everyday activities is within 25
miles of a nuclear facility car. fairly be presumed to have an
interest which might te affected by reactor construction
and/or operation. Duli Et_af es Utilitjes Co. (River Bend
Station, Units 1 & 2), v, LAB-183, 7 AEC 222, 226 (1974). A

petitioner must affirmatively state his place of residence and
the extent of his work activities which are located within
close proximity to the facility. Florida Power and Light Co

(Turkey Point Nuclear Generating Plant, Units 3 and 4), LBP-
91-2, 33 NRC 42, 47 (1991). A person who regularly commutes
past the entrance of a neclear facility while conducting
normal activities is presumed to have the requisite interest
for standing. Northern States Power C L (Pathfinder Atomic
Plant), LBP-90-3, 31 NRC 40, 45 (1990) . Moreover, persons who
allege that they use an area whose recreational benefits may
be diminished by a nuclear facility have been found to possess
an adequate interest to allow intervention. Philadelnhia
Electric Co. (Peach Bottom Atomic Power Station, Units 2 & 3),
CLI-73-10, 6 AEC 173 (1973). On the other hand, it is proper
for a Board to dismiss an intervention petition where the
intervenor changes residence to an area not in the proximity
of the reactor and totally fails to assume any significant
participatory role in the proceeding. Gulf States ytilities
1 (River Bend Station, Units 1 & 2), ALAB-358, 4 NRC 558
(1976).

A petitioner who resides far from a facility cannot acquire
standing to intervene by asserting the interests of a third
party who will be near the facility but who is not a minor or
otherwise under a legal disability which would preclude his
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own participation. Detroit Edison Co. (Enrico Fermi Atomic,

! Power Plant, Unit 2), ALAB-470, 7 NRC 473, 474 n.1 (1978).

| "A petitioner may base its standing upon a showing that his
or her residence, or that of its members, is 'within the

i: geographical zone that might be affected by an accidental
| release of fission products.' Louisiana Power and Licht

famN ny (Waterford Steam Electric Station, Unit 3), ALAB-125,
6 AEC 371, 371 n.6 (1973)." Detroit Edison Company (Enrico

,

Fermi Atomic Power Plant, Unit 2), LBP-79-1, 9 NRC 73, 78
(1979). Distances of as much_as 50 miles have been held to.

fall within this zone, lennessee Valley Authority (Watts Bar
: Nuclear Plant, Units 1 and 2), ALAB-413, 5 NRC 1418,1421 n.4
i (1977) (50 miles); Northern jilates Power Company (Prairie

Island Nuclear Generating Plant, Units 1 and 2), ALAB-107, 6-

i AEC 188, 193 (1973) (40 miles); f_crs_i, supra (35 miles).

A petitioner which bases its standing on its prnximity to a
nuclear facility must describe the nature of its property or

,

residence and its proximity to the facility, and should
describe how the health and safety of the petitioner may be
jeopardized. Northern States Power Co. (Pathfinder Atomic
Plant), LBP-89-30, 30 NRC 311, 315 (1989).

i

O The Licensing Board refused to allow intervention on the
basis of the possibility of petitioners' consuming produce,
meat products, or fish originating within 50 miles of the.

; site. WJashinaton Public Power Supply System (WPPSS Nuclear
Project No. 2), LBP-79-7, 9 NRC 330, 336 (1979).

~

A petitioner owning and ienting out farmland 10 to 15 miles
from the site and visiting the farm occasionally was held not
to meet standing requirements. WPPSS, supra, 9 NRC at 336-<

1 338.
!

| One living 26 adles from a plant cannot claim, without more.
that his aesthetic interests are harmed. Conjectural4

interests do not provide a basis for standing. Nor does
i economic h rm or one's status as a ratepayer provide a basis
: for standing. Houston Liahtina & PowPr Co. (Allens Creek

Nuclear Generating Station, Unit 1), ALAB-582, 11 NRC 239,
; 242, 243 n,8 (1980).

The fact that the petitioner is an intervenor with respect
to the same issue in another proceeding does-not give him
standing to intervene for the purpose of protecting himself i

from adverse precedent in the proceeding in question.
Consolidated Edison Co. of N.Y.. Inc. (Indian Point Nuclear
Power Station, Units 1, 2 & 3), ALAB-304, 3 NRC 1, 4 (1976).

A petitioner's standing in a non-NRC proceeding-is insuffi-
'

,
cient to establish standing in an NRC proceeding, at least in
the absence of a showing of the equivalence of applicabled
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standards and an overlap of relevant issues. Georgia Power
1 (Vogtle Electric Generating Plant, Units 1 and 2), LBP-90-
29, 32 NRC 89, 91 (1990).

Under certain circumstances, petitioners who participated in
an earlier NRC proceeding will not be required to establish
again their interests to participate in a subsequent, separate
NRC proceeding involving the same facility. Thus, an
organization which participated in an earlier proceeding as
the representative of one of its members who resided in close
proximity to the facility was conditionally granted leave to
intervene in a subsequent, separate proceeding involving the
same facility even though the organization failed to append
affidavits to its intervention petition establishing the
residence of its member. Geotaia Pgw3r Co. (Vogtle Electric
Generating Plant, Units 1 and 2), LBP-91-33, 34 NRC 138,141
(1991).

Where a license amendment grants a co-licensee precisely
the relief which the co-licensee seeks as a party to a

pending proceeding, the co-licensee loses its standing
to assert its claim in the proceeding. Nucletr fuel Services
And New York State fnerav Research and Development Authority
(Western New York Nuclear Service Center), LBP-82-36, 15 NRC
1075, 1083 (1982).

For the views of various Appeal Board members on whether a
petitioner has the requisite interest where he has an economic
interest which competes with nuclear power in generating
electricity, at the three opinions in Leg __ljilami Liabtina_

A (Jamesport Nuclear Power Station), ALAB-292, 2 NRC 631
(1975).

A petitioner who supports an application must, of course,
show the potential for injury-in-fact to its interests before
intervention can be granted. Such a petitioner must particu-
larize a specific injury that it or its members would or might
sustain should the application it supports be denied or should
the lit.nse it supports be burdened with conditions or ;

restrictions. Euclear Enaineerina Co.. Inc. (Sheffield, 111.
Low-level Radioactive Waste Disposal Site), ALAB-473, 7 NRC :

737, 743 (1978). I

In a license amendment proceeding to allow two electric
cooperatives to become co-owners of a nuclear plant, interests
of a petitioner which stemmed from membership in the coopera-
tive (" loss of equity," " threat of bankruptcy," " higher
rates," " cost of replacement power," or " loss of property
taxes") were in;ufficient to support standing as a matter of
right. Detroit Edison Company (Enrico fermi Atomic Power
Plant, Unit 2), LBP-78-ll, 7 NRC 381, 386, aff'd, ALAB-470, '

7 NRC 473 (1978).
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Those persons who would have standing to intervene in new.

] construction permit hearings, which would be required if good
cause could not be shown for an extension of an existing"

construction permit, would have standing to intervene in ''

(extension proceedings) to show that no good cause existed
and, consecuently, that new construction permit hearings would i

be requirec to complete construction. {{orthern Indiana Public1

i
Service Company (Bailly Generating Station, Nuclear-1),

| LBP-80-22, 12 NRC 191, 195, affirmed, ALAB-619, 12 NRC 558,
'

| 563-565 (1980).

| Economic injury to ratepayers is not sufficient to confer
standing upon State Commissions to challenge proposedi

,

'

license revocation because such injury results fromj
termination of the project and not Commission '' action,"

i and because such injury cannot be redressed by favorable
Commission action. {{prthern States Power ComplDy (Tyrone
Energy Park, Unit 1), CL1-80-36, 12 NRC 523, 526-527;

j (1980) (views of Chairman Ahearn and Commissioner Hendrie).

A statement of asserted injury which is insufficient to found
i a valid contention may well be adequate to provide a basis for-
'

standing. Consumers Power Company (Palisades Nuclear Plant),
LBP-79-20, 10-NRC 108, 115 (1979). Failure to produce an

3 environmental impact statement in circumstances where one is;

required has been held-to constitute injury - indeed,;

| trreparable injury. Palisades, suora, 10 NRC at 115-116.
i Persons residing within the close proximity to the locus of a
2 proposed action constitute the very class which an impact
i statement is intended to benefit. Palisade 1, typ_rg, 10 NRC at
{ 116.

2.9.4.2 Discretionary in6erventionj

Although a petitioner may lack standing to intervene as of
right under judicial standing concepts, he may nevertheless be,

' admitted to the proceeding ir, the Licensing Board's dis-
cretion. In determining whether discretionary intervention

; should be permitted, the Comr.lssion has indicated that the
! Licensing Board should be guided by the following factors,

among others:

(a) Weighing in favor of allowing intervention --

: (1) The extent to which the petitioner's participation
|- may reasonably be expected to assi'st in developing a

sound record.,

,

(2) The nature and extent of the petitioner's property,,

financial, or other interest in the proceeding.

'
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(3) The possible effect of any order which may be
entered in the proceeding on the petitioner's
interest.

(b) Weighing against allowing intervention --

(4) The availability of other means whereby petitioner's
interest will be protected.

(5) The extent to which the petitioner's interest will
be represented by existing parties.

(6) The extent to which petitioner's participation will
inappropriately broaden or delay the proceeding.

Portlandeneral Electric Co (Pebble Springs Nuclear Plant,e x
Units 1 & 2), CLI-76-27, 4 NRC 610, 616 (1976). Ecf_Alig
C.Qmm_om talth_fdison 00 (Dresden Nuclear Power Station, Unit2

1), Cll-81-25, 14 NRC 616, 623 (1981); Philadg]phia Electric
C h (Limerick Generating Station, Units I and 2), LBP-82-43A,
15 NRC 1423, 1435 (1982); f_lgr_hia Power and Iicht C02 (St.
Lucie Nuclear Power Plant, Unit 2), LBP-87-2, 25 NRC 32, 35
(1987); fiqrjda Power and LighLCL (Turkey Point Nuclear
Generating plant, Units 3 and 4), LBP-90-24, 32 NRC 12, 17
n.16 (1990), aff'd, ALAB-952, 33 NRC 521, 532 (1991). The
d'scretionary intervention doctrine comes into play only in
circumstances where standing to intervene as a matter of right
has not been established. [httfqwer_[pmpny (0conee Nucleark

Station and McGuire Nuclear Station), ALAB-528, 9 NRC 146, 148
n.3 (1979).

The primary f actor to be considered is the significance of the
contribution that a petitioner might make, feMle_Sntingi,e

lunra. Thus, foremost among the factors listed above is
whether the intervention would likely produce a valuable
contribution to the NRC's decisionmaking process on a
significant safety or environmental issue appropriately
addressed in the proceeding in question, lennessee Valley
AnLhority (Watts Bar Nuclear Plant, Units 1 & 2), ALAB-413,
5 NRC 1418 (1977). See alto Detroit Edison _.Ch (Enrico Fermi
Atomic Power Plant, Unit 2), ALAB-470, 7 NRC 473, 475 n.2
(1978). The need for a strong showing as to potential
contribution is especially pressing in an operating license
proceeding where no petitioners have established standing as
of right and where, absent such a showing, no hearing would be
held. $ttL d ar, IMpla, 5 NRC at 1422.

For a case in which the Commission's discretionary inter-
vention rule was applied, ice Virai.nia Electric & Power Co.
(North Anna Power Station, Units 1 & 2), ALAB-363, 4 NRC 631
(1976), where, despite petitioner's lack of judicial standing,
intervention was permitted based upon petitioner's demonstra-
tion of the potential significant contribution it could make
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on substantial issues of law and fact not otherwise raised or
] presented and a showing of the importance and immediacy of

those issues.;

for discretionary intervention, the t'urden of convincing the ,
;

Licensing Board that a petitioner could make a valuabic,

]
contribution lies with the petitioner. fluelear Enaineerina

: Co. . Inc. (Sheffield,111. Low-level Radioactive Waste
i Disposal Site), ALAB-473, 7 NRC 737, 745 (1978). Considera-

tions in determining the petitioner's ability to contribute to
j development of a sound record include:
1

(1) a petitioner's showing of significant ability to con-
tribute on substantial issues of law or fact which will
not be otherwise properly raised or presented;

(2) the specificity _of such ability to contribute on those
substantial issues of law or fact;

1

(3) justification of time spent on considering the sub--

stantial issues of law or fact;
_

| (4) provision of additional testimony, particular expertise,
( or expert assistance;

1 (5) specialized education or pertinent experience.

Duke Power Co. (Catawba Nuclear Station, Units 1 and 2),
LBP-81-1, 13 NRC 27, 33 (1981) (and cases cited therein). .SJte

; Florida Power and Licht Coi. (Turkey Point Nuclear Generating
i Plant, Units 3 and 4), LBP-90-24, 32 NRC 12, 16-17 (1990),-

! aff'd, ALAB-952, 33 NRC 521, 532 (1991). Where a' petitioner
i failed to respond to a Licensing Board order seeking clarifi-

cation following presentation of evidence casting shadow on
his purpcrted qualifications, the Board was entitled to
conclude that a petitioner would not help to create a sound
record, and that the veracity of his ot.ar statements were'

suspect, leading to denial of his petitio... Houston Liahtina
an.d Power Co. (South Texas Project, Units 1 and 2), LBP-79-10,.

j 9 NR' D9, 457-458 (1979).

As to the second and third factors to be considered with
regard to discretionary intervention (the nature and extent of
property, financial or other interests in the proceeding and
.the possible effect any order might have on the petitioner.'s
interest), interests which do not establish a riati to

'

t

: intervention because they are:not within the " zone of
interests" to be protected by the Commission should not be
considered as positive factors for the purposes of granting'

discretionary intervention. Detroit Edison Co. (Enrico Fermi
Atomic Power Plant, Unit 2), LBP-78-ll, . 7 NRC 381, 388, aff'd,
-ALAB-470, 7 NRC'473 (1978).
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The Commission has broad discretion to allow intervention
where it is not a matter of right. Such intervention will not
be granted where conditions have already been imposed on a
licensee, and no useful purpose will be served by that
intervention. Public Service Co. of Indiana (Marble Hill_

Nuclear Generating Station, Units 1 & 2), CL1-80-10, 11 NRC
438, 442 (1980).

2.9.5 Contentions of Intervenors

Contentions constitute the method by which the parties to a
licensing proceeding frame issues under NRC practice, similar
to the use of pleadings in their judicial counterparts. Such
contentions may be amended or refined as a result of addi-
tional information gained by discovery. Texas _Utilitiel
Generatina Co1 (Comanche Peak Steam Electric Station, Units 1
and 2), LBP-81-25, 14 NRC 241, 243 (1981).

The basis for a contention may not be undercut, and the
contention thereby excluded, through an attack on the
credibility of the expert who provided the basis for the
contention. Cleveland Electric illuminatina Co. (Perry
Nuclear Power Plant, Units 1 and 2), LBP-82-98, 16 NRC 1459,
1466 (1982), citina, {{quLt_gn,_Lightina and Power Co, (Allens
Creek Nuclear Generating Station, Unit 1), ALAB-590, 11 NRC
542 (1980).

The admission of a contention does not require anticipation of
the contents of a document that has not been filed. A
contention may address any current deficiency of the applica-
tion, providing the contention is specific. Perry, lucra, 16
NRC at 1469.

The Commission could not have intended that prior to admitting
a contention advocating a safety measure, the Board should
have found that a significant risk surely existed without such
a safety measure. Such a finding should reflect the outcome
of that litigation rather than its starting point. Consoli-
dated Edisin Co. of N.L (Indian Point, Unit 3) and Eqwer
Authority of the State of N.Y. (Indian Point, Unit 3),
LBP-82-105, 16 NRC 1629, 1634 (1982).

A contention about a matter not covered by a specific
rule need only allege that the matter poses a significant
safety problem. That would be enough to raise an issue
under the general requirement for operating licenses [10 CFR
S 50.57(a)(3)] for finding of reasonable assurance of opera-
tion without endangering the health and safety of the public.
D_ uke Power Co. (Catawba Nuclear Station, Units 1 and 2), LBP-
82-116, 16 NRC 1937, 1946 (1982).

An intervenor's failure to particularize certain contentions
or even, arguendo, to pursue settlement negotiations, when
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; taken by itself, does not warrant the out-of-hand dismissal of
intervenors' proposed contentions. There is a sharp contrast:

j between an intervenor's refusal to provide information
; requested by another party on discovery, even after a

Licensing Board order compelling its disclosure, and the
j asserted failure of intervenors to take advantage of adJi-

tional opportunity to narrow and particularize their conten-4

tions. Lona Island Lichtino Co. (Shoreham Nuclear Power
j Station, Unit 1), LBP-82-75, 16 NRC 986, 990 (1982).
3

Pursuant to 10'CFR 9 2.707, the Licensing Board is empowered,
i on the failure of a party to comply with any prehearing

conference order, "to make such orders in regard to the!

failure as are just." The just result, where intervenors have,

not fully availed themselves of an opportunity to further
,

j particularize their contentions, is to simply rule on
intervenors' contentions as they stand, dismissing those;

.
proposed contentions which lack adequate bases and specif-

-

icity. Shoreham, supra, 16 NRC at 990; Philadelphia Electric4

CJL (Limerick Generating Station, Units 1 and 2), ALAB-804,
_' 21 NRC 587, 592 (1985).

The Licensing Board may limit the time for the filing of
contentions to less than that normally allotted by the rules,
10 CFR $ 2.714(a)(3) and (b), so that all participants knowt,

before they arrive.at the special prehearing conference, what1

position the proponents of the plant are taking ct- the various
contentions. Houston Liahtino & Power Co. (Allens Creek,

i Nuclear Generating Station, Unit 1), ALAB-565, 0 NRC 521, 523
! (1979). See also General Electric Co. (GETR V-llecitos), LBP-
| 83-19, 17 NRC 573, 578 (1983) and Houston liohtino'& Power Co.
! (Allens Creek Nuclear Generating Station, Unit 1), ALAB-574,
j. 11 NRC 7, 12-13 (1900).

i Commission regulations direct that contentions be filed in
advance of a prehearing conference. Eyblic Service Co. of New'

i 131 moshire (Seabrook Station, Units 1 and 2), ALAB-737, 18 NRC
168, 172 n.4 (1983),.c.itina, 10 CFR 9 2.714(b).'

I A Licensing Board ...suid not address the merits of a conten-
' tion when determining its admissibility. Public Servfce Co.

of New Hampshire-(Seabrook Station, Units 1 and 2), LBP-82-4

106, 16 NRC 1649, 1654 (1982), citina, Allens Creek, Lunrl,
11 NRC at '542; Kansas _ Gas & Electric Co. (Wolf Creek Generat-
ing Station, Unit 1), LBP-84-1, 19 NRC 29, 34.(1984);
Commonwealth Edison Co. (Braidwood Nuclear Power Station,;

Units 1 and 2), LBP-85-ll, 21 NRC-609, 617 (1985), rev'd and
remanded on other arounds, CLI-86-8, 23 NRC 241 (1986);,

Carolina Power ani t iaht Co. And-North Carolina Eastern

Ot - ALAB-837, 23 NRC 525, 541 (1986); Texas Utilities Electric Co.

.

tignicipal Power Aaency (Shearon Harris Nuclear Power Plant),

(Comanche Peak Steam Electric Station, Unit 1), ALAB-868, 25
NRC 912, 933 (1987); Vermont Yankee Nuclear fower Corp.-

_
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(Vermont Yankee Nuclear Power Station), LLP-88-26, 28 NRC 440,
446 (1988), reconsidered on other arounds, LBP-89-6, 29 NRC
127 (1989), rev'd on other arounds, ALAB-919, 30 NRC 29
(1989), n gated in part on other arounds and remandid, CLI-90-
4, 31 NRC 333 (1990), reauest for clarification, ALAB-938, 32
NRC 154 (1990), s]arified, CL1-90-7, 32 NRC 129 (1990); Sierra
Club v. NRC, 862 F.2d 222, 228 (9th Cir. 1988). M Consumers
P_Qwer Co. (Hidland Plant, Units 1 and 2), LBP-84-20, 19 NRC
1285, 1292 (1984), sj_t_ing, Allens Creek, supra,11 NRC 542;
Alabama Power Co. (Joseph H. Farley Nuclear Plant, Units 1 and
2), ALAB-182, 7 AEC 210, 216 (1974), rev'd on other croundi,
CL1-74-12, 7 AEC 203 (1974); and D r sne Liaht CL (Beaver
Valley Power Station, Unit 1), ALAB 109, 6 AEC 243, 244-45
(1973). What is required is that an intervenor state the
reasons for its concern. Seabrook, g ara, sjtina, Allens
.C. reek, a mtg.

The issue sought to be raised by a contention must fall within
the scope of the issues specified in the Notice of Opportunity
for Hearing. Arizona _fublic Service Co. (Palo Verde Nuclear
Generating Station, Units 1, 2 and 3), LBP-91-19, 33 NRC 397,
411-12 (1991), aDoeal denied on other arounds, CL1-91-12, 34
NRL 149 (1991).

Relevante is not the only criterion for admissibility
of a cont $ntion. 10 CFR s 2.714 requires that the bases
for each centention must be set forth with reasonable
specificity. Wisconsin Electric Power Co. (Point Beach
N; lear Plant, Unit 1), LBP-82-108,16 NRC 1811,1821
(1982). M fleveland Electric illuminatina Co. (Perry
Nuchar Power Plant, Units 1 and 2), LBP-81-24,14 NRC
175,181-84, (1981); .C_cyngnwealth Edison Co. (Braidwoodo
Nuclear Power Station, Units 1 and 2), LBP-85-ll, 21 NRC
609, 617, 627 (1985), rev'd and remanded on other arounds,
Cll-CC-8, 23 NRC 241 (1986); Philadelphia Electric Co.
(Limerick Generating Station, Units 1 and 2), CLI-85-15, 22
NRC 184: 187 (1985); liopston Liahtina and Power Co. (South
Texas Project, Units 1 and 2), LBP-86-8, 23 NRC 182, 188
(1986); General Public Utilities Nuclear Coro (Three Mileu
Island Nuclear Station, Unit 1), LBP-86-10, 23 NRC 283, 285
(1986); Carolina Power and Liaht Co. and North Carolina
Eastern Municipal Power Aagnsy (Shearon Harris Nuclear Power
Plant), ALAB-837, 23 NRC 525, 541 (1986); Pacific Gas and
Electric Co_t (Diablo Canyon Nuclear Power Plant, Units 1 and
2), LBP-86-21, 23 NRC 849, 851 (1986); Philadelphia Electric
Co. (Limerick Generating Station, Units 1 and 2), ALAB-845,
24 NRC 220, 230 (1986); Vermont Yankee Nuclear Power Corp._
(Vermont Yankee Nuclear Power Station), LBP-87-17, 25 NRC 838,
842, 847 (1987), aff'd in part on other arounds, ALAB-869, 26

i NRC 13 (1987), reconsid, denied on other arounds, ALAB-876, 26
Igxas Utilities E1 ctric Co. (Comanche PeakNRC 277 (1987); 1

j Steam Electric Station, Unit 1), ALAB-868, 25 NRC 912, 930
|
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(1987); EAgific Gas and Electric Co. (Diabin Canyon Nuclear
Power Plant, Units 1 and 2), LBP-87-24, 26 NPC 159, 162, 165
(1987), aff'd, ALAB-880, 26 NRC 449, 456 (1981), remanded,
Sierra Club v. NRC, 862 F.2d 222 (9th Cir. 1988); Pacific Gas
and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1

t and 2), ALAB-877, 26 NRC 287, 292-94 (1987); Elnrida Power and
Licht Co. (St. Lucie Nuclear Power Plant, Unit 1), LBP-88-10A,'

27 NRC 452, 455, 458 (1988), Aff'd, ALAB-893, 27 NRC 627'

(1988); Vermont Yankee Nuclear Power Corp (Vermont Yankee'

i Nuclear Power Station), ALAB-919, 30 NRC 29, 45-47 (1989)
(documents cited by intervenors did not provide adequate bases

! for proposed contention), vacated in part and remanded, CLI-
90-4, 31 NRC 333 (1990), request for clarification ALAB-938,

.

32 NRC 154 (1990), s.larified, CL1-90-7, 32 NRC 129 (1990). A'

long and detailed list of omissions and problems does not,
without more, provide a basis for believing that there is a

i safety issue. Discovered problems are not in themselves
grounds for admitting a contention. Texas Utilities Generat-
ino Co. (Comanche Peak Steam Electric Station, Units I and 2),

.

LBP-83-75A, 18 NRC 1260, 1263 n.6 (1983); Philadelnhia!

Electric Co. (Limerick Generating Station, Units 1 and 2),4

1 ALAB-819, 22 NRC 681, 725 (1985). M Philadelnhia Electric
CA (Limerick Generating Station, Units 1 and 2), ALAB-845, 24:

NRC 220, 240 (1986).|O'
' V The purposes of the basis-for-contention requirement are:
; (1) to help assure that the hearing process is not

improperly invoked, for example, to attack statutory;
' requirements or regulations; (2) to help assure that

other parties-are sufficiently put on notice so that they
will know at least generally what they will have to defend

,

against or oppose; (3) to assure that the proposed issues
: are proper for adjudication in the particular proceeding--
! i.e., generalized views of what applicable policies ought

to be are not proper for adjudication;-(4) t, assure'

that the contentions apply to the facility at bar; and
,

I (5) to assure that there has been sufficient foundation
assigned for the contentions to warrant further explana-
tion. General Public Utilities Nuclear Corp. (Three'

Mile Island Nuclear Station,-Unit 1), LBP-86-10, 23 NRC;

283, 285 (1986), citino, Philadelphia Electric Co. (Peach
Bottom Atomic Power Station, Units 2 and 3), ALAB-216, 8
AEC 13, 20-21 (1974). M Texas Utilities Electric Co.
(Comanche Peak Steam Electric Station, Unit 1), ALAB-868,
25 NRC 912, 931-33 (1987);- Sierra Club v. NRC, 862 F.2d 222,
227-28 (9th Cir. 1988),

The fact that the Office of Investigation and the Office of.
Inspector and Auditor are investigating otherwise unidentified

/s allegations is insufficient basis for admitting a contention.*

! Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power
- Plant, Units 1 and 2), LBP-86-21, 23 NRC 849, 857-858 (1986).

:
1
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Neither the Commission's Rules of Practice nor the pertinent
statement of consideration puts an absolute or relative limit
on the number of contentions that may be admitted to a
licensing proceeding. Sff 10 CFR 9 2.714(a), (b); 43 ff i
E m 17798, 17799 (April 26, 1978). [Javeland Electric
Illuminatino Co. (Perry Nuclear Power Plant, Units 1 and 2),
ALAB-706, 16 NRC 1754, 1757 (1982).

Pro se intervenors are not held in NRC proceedings to a high
degree of technical compliance with legal requirements and,
accordingly, as long as parties are sufficiently put on notice i

as to what has to be defended against or opposed, specificity !
requirements will generally be considered satisfied. However,
that is not to suggest that a sound basis for each contention
is not required to assure that the proposed issues are proper
for adjudication. Consolidated Edison Co. of N.Y. (Indian
Point, Unit 2) and E.Qwer Authority of the State of N.Y.
(Indian Point, Unit 3), LBP-83-5, 17 NRC 134, 136 (1983).

Agency procedural requirements simply raising the threshold
for admitting some contentions as an incidental effect of
regulations designed to prevent unnecessary delay in the
hearing process are reasonable. Duke Power C0 (Catawba2

Nuclear Station, Units 1 and 2), CL1-83-19, 17 NRC 1041, 1047
(1983).

Should the subsequent issuance of the SER lead to a change in
the FSAR and thereby modify or moot a contention based on that
document, that contention can be amended or promptly disposed
of by summary disposition or a stipulation. However, the
possibility that such a circumstance could occur does not
provide a reasonable basis for deferring the filing of safety-
related contentions until the Staff issues its SER. Catawba,
suora, 17 NRC at 1049.

NRC has the burden of complying with NEPA. The adequacy
of the NRC's environmental review as reflected in the
adequacy of a DES or FES is an appropriate O sue for
litigation in a licensing proceeding. Because the adequacy
of those documents cannot be determined before they are
prepared, contentions regarding their adequacy cannot be
expected to be proferred at an earlier stage of the
proceeding before the documents are availatie, lhat does
not mean that no environmental contentions can be formulated
before the Staff issues a DES or FES. While all environmental
contentions may, in a general sense, ultimately be challenges
to the NRC's compliance with NEPA, factual aspects of
particular issues can be raised before the DES is prepared.
Just as the submission of e safety-related contention based on
the FSAR is not to be deferred simply because the Staff may
later issue an SER requiring a change in a safety matter, so

| too, the Commission expects that the filing of an environmen-
tal concern based on the applicant's environmental report
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will not be deferred simply because the Staff may subsequently
provide a different analysis in its DES. Duke Power C02
(Catawba Nuclear Station, Units 1 and 2), CL1-83-19, 17 NRC
1041, 1049 (1983). Eg.g 10 CFR S 2.714(b)(2)(iii), 54 f d
Egqi 33168, 33180 (August 11, 1989), as corrected, 54 f n
Egh 39728 (Sept. 28, 1989).

When information is not available, there will be good cause
for filing a contention based on that information promptly
after the information becomes available. However, the five
late-filing factors must be balanced in determining whether 5
admit such a conter. tion filed after the initial period for
submitting contentions. Philadelohia Electric Co. (Limerick
Generating Station, Units 1 and 2), LBP-83-39, 18 NRC 67, 69
(1983).

2.9.5.1 Pleading Requirements for Contentions

in BPI v. A([, 502 F.2d 424 (D.C. Cir. 1974), the U.S. Court
of Appeals for the O.C. Circuit upheld, in part, the pleading
requirements of 10 CFR 5 2.714 governing petitions to
intervene. Specifically, the Court ruled that:

g (a) the requirement that contentions be specified does not
violate Section 189(a) of the Act; and

(b) the requirement for a basis for contentions is valid.

Lona Island Liahtina Co. (Shoreham Nuclear Power Station,
Unit 1), LBP-82-75, 16 NRC 986, 993 (1982), siting, HP_LYa
Atomic Enerav Commission, 502 F.2d 424, 428-429 (D.C. Cir.

i 1974); Philadelphia Electriq_[L (Limerick Generating Station,
Units 1 and 2), ALAB-804, 21 NRC 587, 591 n.5 (1985).

,

A petitioner who satisfies the interest requirement will
be granted intervention if he states at least one conten-

I tion within the scope of the proceeding with a proper
factual basis. The Licensing Board has no duty to con-
sider additional contentions for the purpose of determin-
ing the propriety of intervention once it has found
that at least one good contention is stated. MississioDi

,

| Power & Licht Co. (Grand Gulf Nuclear Station, Units 1
& 2), ALAB-130, 6 AEC 423, 424 (1973); Louisiana Power &
Liaht Co. (Waterford Steam Electric Station, Unit 3),
ALAB-125, 6 AEC 371, 372 (1973); Duauesne Liah LCL. (Beaver-
Valley Power Station, Unit 1),-ALAB-109, 6 AEC 243, 245
(1973); Tennessee Valley Authority (Browns Ferry Nuclear
Plant, Units 1 & 2),-LBP-76-10, 3 NRC 209, 220 (1976).

,

1 Although these cases predate amendments to 10 CFR 5 2.714,
l those amendments retain, and in fact specifically recite, the
[_ "one good contention rule." See slso Commonwealth Edison Co.

_

( (Dresden Nuclear Power Station, Unit 1), CLI-81-25, 14 NRC
616, 622 (1981); Public Service Co. of New Hampshire (Seabrook
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Station, Unit 2), CLI-84-6, 19 NRC 975, 978 (1984); Georaig
Eqwxr Co. (Vc,tle Electric Generating Plant, Units 1 and 2),
LBP-84-35, 20 NRC 887, 916 (1984); Philadelphia Electric Co,
(Limerick Generating Station, Unit 1), ALAB-833, 23 NRC 257,
261 (1986); Arizona Eublic Service Co. (Palo Verde Nuclear
Generating Station, Units 1, 2 and 3), LBP-91-20, 33 NRC 416,
417 (1991).

Since a mandatory hearing is not required at the operating
license stage, Licensing Boards should "take the utmost care"
to assure that the "one good contention rule" is met in such a
situation because, absent successful intervention, no hearing
need be held. Cincinnati Gas & Electrit Co,_ (William H.
Zimmer Nuclear Power Station), ALAB-305, 3 NRC 8, 12 (1976).
See aise Gulf States Utilities CL (River Bend Station, Units
1 & 2), ALAB-183, 7 AEC 222, 226 n.10 (1974).

Note that a State participating as an " interested State"
under 10 CfR 9 2.715(c) need not set forth in advance any
affirmative contentions of its own. Eng.igtt Management
Corporatiort (Clinch River Breeder Reactor Plant), ALAB-354,
4 NRC 383, 392-393 (1976).

Reasonable specificity requires that a contention include a
reasonably specific articulation of its rationale. If an
applicant believes that it car readily disprove a contention
admissible on its face, the proper course is to move for
summary disposition following its admission, not to issert a
lack of specific basis at the pleading stage. Carolina Po dt
& Liaht Co. and North Carolina Eastern Municinal Pcwer AaencJ
(Shearon Harris Nuclear Power Plant, Units 1 and 2), LDP-82-
119A, 16 NRC 2069, 2070-2071 (1982).

An intervention petitioner has an ironclad obligation to
examine the publicly available documentary material
pertaining to the facility in question with sufficiert
care to enable the petitioner to uncover any information
that could serve as the foundation for a :;pecific con-
tention. Neither Section 189a of the Atomic Energy Act
nor Section 2.714 of the Rules of Practice pccmits the
filing of a vague, unparticularized contention, followed
by an endeavor to flesh it out through discovery against
the applicant or Staff. Duke Power Co. (Catawba Nuclear
Station, Units 1 and 2), ALAB-687, 16 NRC 460, 468 (1982),
vacated in part on other arounds, CLI-83-19, 17 NRC 1041
(1983); Duauesne Liaht Co,. (Beaver Valley Power Station, Unit
2), LBP-84-6, 19 NRC 393, 412 (1984), citina, Catawbt, supra,
16 NRC at 468. See Lona Island liahtina Cc. (Shoreham Nuclear
Power Station, Unit 1), LBP-91-35, 34 NRC 163, 175-76 (1991).
In Catawbh, Emr_a, the Board dealt with the ouestion of
whether the intervenor had provided sufficient information to
support the admission of its contentions. An Appeal Board has
rejected an applicant's claim that Catawba imposes on an
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i intervenor the duty to include in its contentions a critical
'

i analysis or response to any applicant or NRC Staff positions
- on the issues raised by the conter ' ions which might be found
| in the publicly available documen 3ry material. Such detailed ,

j answers to the positions of other parties go, not to the
| admissibility of contentions, but to the actual merits of the
4 contentions. f_lgr_{da Power'and liaht Co. (St. Lecie' Nuclear

Power Plant, Unit 1), ALAB-893, 27 NRC 627, 629-31 (1988).-

:

The basis and specificity requirements are particularly;

]
important for contentions involving broad quality assurance

i and quality control issues. Commonwealth Edison Co.
J (Braidwood Nuclear Power Station, Units 1 and 2), LBP-85-ll,

21 NRC 609, 634 (1985), rfv'd and remaDded on other arounds,'

i CLI-86-8,' 23 NRC 241 (1986); Commonwealth Edison C_g_t (Braid-
1 wood' Nuclear Power Station, Units 1 and 2), LBP-85-20, 21 NRC
j 1732, 1740-41 (1985). Igy'd and remandad._gn other arounds,

'

i CL1-86-8, 23 NRC 241 (1986), citina, Philadelphia Electric
Co_, (Limerick Generating Station, Units 1 and 2), LBP-83-39,o.

18 NRC 67, 89 (1983).
;

j Nor is a Licensing Board authorized to ' admit conditionally,
j for any reason, a contention that falls short of meeting the

^

specificity requirements. Commonwealth Edison'Co. (Braidwoodg

: Nuclear Power Station, Units 1 and 2), LBP-85-ll, 21 NRC 609,
635 (1985), rev'd and remanded on other arourt_1, CL1-86-8, 23d'

i NRC 241 (1986); Philadelphia Electric Co (Limerick Generat-m

ing Station, Units 1 and 2), ALAB-819, 22 NRC 681, 725 (1985)..'

The Braidwood Board permitted the intervenor to conduct.4

j further discovery and to amend its late-filed contention in
i order to comply with the basis and specificity requirements.

The Board was willing to-accommodate the intervenor because.

! its contention involved potentially serious safety issues
concerning the applicant's QA/QC program. .Braidwood, lunra, _f

i 21 NRC at 634-636, citina,. Philadelphia Electric Co. (Limerick
! Generating Station, Units 1 and 2), LBP-84-31, 20 NRC 446,
; 509-511 (1984). According to the_ Board, its decision was not
; a conditional admission of a contention in violation of the

Catawba ruling. The Board explained that it did reject the.

intervenor's late-filed contention, and that it properlyt-

; exercised its_ discretion by giving the intervenor_the
opportunity to file an amended contention. Commonwealth-

| Edison Co. (Braidwood Nuclear Power Station, Units 1 and 2),
! LBP-85-20, 21 NRC 1732, 1737-39 (1985), rev'd and remanded,

Cll-86-d, 23'NRC 241 (1986). The precedential value of- the
Licensing Board's allowance of further discovery and the sub-

- sequent filing of an amended contention is in doubt because
-

i of the Commission's *eversal of the Licensing Board's
admission of the contention forifailure'to satisfy the -10 CFR

O. 5 2.714(a)(1) standards for late-filed contentions. Braid-
wood, suora, 23 NRC 241. See also' Commonwealth Edison Cot

'

,

; (Braidwood Nuclear Power Station, Units 1 and 2), ALAB-817,
: 22 NRC-470, 476-79 (1985) (Moore, J., dissenting).
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A Licensing Board has defined the failure to demonstrate tha
existence of a genuine dispute on a material issue of fact as
a failure to provide any factual evidence or supporting
documents that produce some doubt about the adequacy of a
specified portion of applicant's documents or that provide
supporting reasons that tend to show that there is some
specified omission from appilcant's documents. The interven-
tion petitioner in'this case did not advance an independent
basis for any of its contentions, and instead relied on
alleged omissions and errors in the applicant's documents and

Llorida Power and Lin!t__[ou (Turkey Point Nucleartanalyses.
Gencrating Plant, Units 3 and 4), LBP-90-16, 31 NRC 509, 515,
521 & n.12 (1990), p.11 tag, 10 CFR SS 2.714(b)(2)(li) and
(iii).

A recent amendment to the Commission's regulations has
superceded prior NRC casolaw which held that 10 CFR s 2.714
did nat require a petitioner to detail the evidence which
would be offered in support of its proposed contentions. 54

fed. Reg. 33168, 33180 (August 11, 1989), as correcte.d, 54
fed. Regt 39728 (Sept. 28, 1989). 10 CFR 5 2.714(b)(2)(ii)
now specifically requires a petitioner to provide a concise
statement of the alleged facts or expert opinion which support
its proposed centention, together with references to those
specific sources and documents of which the petitioner is
aware, and on which the petitioner intends to rely to
establish those facts or expert opinion. The petitioner also
must provide sufficient information to establish the existence
of a genuine di:pute with the applicant on a material issue of
law or fact. 10 CFR 5 2.714(b)(2)(iii). leg Reorqia Powerm

h (Vogtle Electric Generating Plant, Units 1 and 2), LBP-91-
21, 33 kRC 419, 422-24 (1991); Arizona Public Service Co.
(Pclo Verde Nuclear Generating Station, Units 1, 2 and 3),
Cli-91-12, 34 NRC IN , 155-56 (1991); Long hla.nLLich. tina Co.
(Shoreham Nuclear Power Station, Unit 1), LBP-91-35, 34 NRC
163, 166, 169-170, 175-76 (1991).

Lontentions must give notice of facts which petitioners
desire to litigate and must be specific enough to satisfy the
requirements of 10 CFR 5 2.714. Commonwealth Edison Co.
(Dresden Nuclear Power Station, Unit No. 1), LBP-82-52, 16 NRC
183, 188-190, 193 (1982); see generally, CLI-81-25, 14 NRC 616
(1981) (guidelines for Board).

A simple reference to a large number of documents does not
provide a sufficient basis for a contention. An intervenor
must clearly identify and summarize the incidents being relied
upon, and identify and append specific portions of the docu-
ments. Egmmonwealth_ Edison Co. (Braidwood Nuclear Power Sta-
tion, Units 1 and 2), LBP-85-20, 21 NRC 1732, 1741 (1985),
rav'd and remanded on other._ grounds, CLI-86-8, 23 NRC 241
(1986), . citing, Teynessee Valley Authority (Browns ferry Nu-
clear Plant, Units 1 and 2), LDP-76-10, 3 NRC 200, 216 (1976);
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j Public Service Co. of New Hampshire (Seabrook Station, Units
' I and 2), CLI-89-3, 29 NRC 234, 240-41 (1989).

i When a broad contention (though apparently admissible) -

J has been admitted at an early stage in the proceeding,
! intervenors should be required to provide greater
j specificity and to particularize bases for the contention
i when the information required to do so has been developed.

Cleveland [lectric illuminatina Co. (Perry Nuclear Power
j Plant, Units 1 and 2), LBP-84-28, 20 NRC 129, 131 (1984).

The Commission's Rules of Practice do not require that a
contention be in the form of a detailed brief; however, a

,

j contention, alleging an entire plan to be inadequate in that
,

it fails to consider certain matters, should be required to
i specify in some way each portion of the plan alleged to be
; inadequate. L9na Island Liahtina eq1 (Shoreham Nuclear Power
: Station, Unit 1), LBP-82-75, 16 NRC 986, 993 (1982).
'

Originality of framing contentions is not -a pleading require-
4 ment._ CommonwealthEdisonCompany(B,ronNuclearPower

Station, Units 1 and 2), LBP-80-30, 12 NRC 683, 689 (1980).'

Extraneous matters such as preservation of rights, statements
' of intervention, and directives for interpretation which
{ accompany an intervenor's list of contentions will be
; disregarded as contrary to the Commission's Rules of Practice.
| Commonwealth Edison Company (Byron Nuclear Power Station,

]'
Units 1 and 2), LBP-80-30, 12 NRC 683, 689-690 (1980).

It is not essential that pleadings of contentions be tech-
i nically perfect. The Licensing Board would be reluctant to
' deny intervention on the basis of skill of pleading where it
i appears that the petitioner has identified interests which may
. be affected by a proceeding. Houston Lichtino and Power
i Company (South Texas Project, Units 1 and 2), ALAB-549, 9 NRC

644, 650 (1979).

i It is neither Congressional nor Commission policy to ex- -

| clude parties because the niceties of pleading were im-
' perfectly observed. Sounder practice is to decide issues

on their merits, not to avoid them un technicalities.>

Consumers Power Company'(Palisades Nuclear Plant), LBP-79-20,
10 NRC 108, ll6-ll7-(1979); Vermont Yankee tutclear Power
C_orp2 (Vermont Yankee Nuclear Power Station), LBP-87-17,q
_25 NRC 838, 860 (1987), aff'd in part on other arounds,.

ALAB-869, 26 NRC 13 (1987),- reconsid, denied on other
; arounds, ALAB-876, 26 NRC 277 (1987). However, a party

is bound by- the literal terms of its own contention.

Os
Philadelohia Electric Co. (Limerick Generating Station,
Units 1 and 2), ALAB-819, 22 NRC 681, 709 (1985); Phila-
delphia Electric Co. (Limerick Generating Station,4
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'Jnit s 1 and 2), ALAB-836, 23 NRC 479, 505 (1986); Cnolina
fogr_Jnq Licht Co. and_1(orth Carolina Eastern Municipal
Egwer A n g (Shearon Harris Nuclear Power Plant), ALAB-
844, 24 NRC 200, 208 (1986); Philadelphia Electric Co.
(Limerick Generating Station, Units 1 and 2), ALAB-845,
24 NRC 220, 242 (1986); [3r_qlLqa PQwer and Licht Com.Ada

,ut.ern Municfral Pont_Agenn (Shearon HarrisNorth Carnlina r

Nuclear Power Plant), ALAB-852, 24 NRC 532, 545 (1986);
Carolina Egwer and Linht Co. and North Carolina Eastern
Municipal Power Aagacy (Shearon Harris Nuclear Power Plant),
ALAB-856, 24 HRC 802, 316 (1986); Vermont Yankee Nuclear PoWE
[qrp2 (Vermont Yankee Nuclear Power Station), ALAB-876, 26 NRC
277, 284 (1987); Pyblic Sg_rvice CL of New Hampshire (Seabrool
Station, Unit: I and 2), LBP-88-6, 27 NRC 245, 254 (1988),
aff'd oq_pther argunds, ALAB-892, 27 NRC 485 (1988); Public
Service Co. of Ney Hampsleire (Seabrook Station, Units 1 and
2), ALAB-947, 33 NRC 299, 371-372 & n.310 (1991).

In order to determine the scope of an otherwise admissible
contention, a Board will consider the contention together
with its stated bases to identify the precise issue which
the intervenor seeks to raise. BLblLC Service Co. of NeM
Eamnihlts (Seabrook Station, Units 1 and 2), ALAB-899, 28 NRC
93, 97 & n.ll (1988).

A contention must be rejected where; it constitutes an
attack on applicable statutory requirements; it challenges the
basic structure of the Commission's regulatory process or is
an attack on the regulations; it is nothing more than a
generalization regarding the intervenor's views of what
applicable policies ought to be; it seeks to raise an issue
which is not proper for adjudication in the proceeding; or it
does not apply to the facility in question; or it seeks to
raise an issue which is not concrete or litigable. Public
Service Co. of New H8mpshire (Seabrook Station, Units 1 and
2), LBP-82-76, 16 NRC 1029, 1035 (1982), citins, Philadelphia
Electric Co. (Peach Bottom Atomic Power Station, Units 2 and
3), ALAB-216, 8 AEC 13, 20-21 (1974); Texas Utllitief
Generatina Co (Comanche Peak Steam Electric Station, Units 1m
and 2), LBP-83-75A, 18 NRC 1260, 1263 (1983); Retropolitln
[dison Co._ (Three Mile Island Nuclear Station, Unit No.1),
LBP-83-76,18 NRC 1266,1268-1269 (1983).

At the pleading stage all that is required for a contention to
be acceptable for litigation is that it be specific and have a
basis. Whether or not the contention is true is left to
litigation on the merits in the licensing proceeding.
Washinatgn Pub]ic Power Supply System (WPPSS kuclear Project
No. 2), ALAB-722,17 NRC 546, 551 r. 5 (1983) .cjtina, Houston
Liahtina and Power Cqm (Allens Creek Nuclear Generating
Station, Unit 1), ALAB-590, 11 NRC 542 (1980); P_hil adel phi a
Electric Co. (Limerick Generating Station, Units 1 and 2),
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i ALAB-806, 21 NRC 1183, 1193 n.39 (1985); Philadelphia Electric
[L (Limerick Generating Station, Units 1 and 2), ALAB-819, 22
NRC 681, 694 (1985). See Vermont Yankee luclear Power __CaCp2
(Vermont Yankee Nuclear Power Station), ALAB-869, 26 NRC 13,;
23-24 (1987), reconsid. denied on other urounds, ALAB-876, 26
NRC 277 (1987); Public Service Co. of New Hampshire (Seabrook
Station, Units 1 and 2), LBP-89-28, 30 NRC 271, 282 (1989),:

aff'd on other arounds, ALAB-940, 32 NRC 225 (1990); Arizona
: Public Service Co. (Palo Verde Nuclear Generating Station,

Units 1, 2 and 3), LBP-91-19, 33 NRC 397, 411 (1991), natal
denied, CLI-91-12, 34 NRC 149 (1991).

,

.

j in pleading for the admission of a contention, an intervenor
| is not required to prove the contention, but must allege at

least some credible foundation for the contention. Pacific
Gas and Electric Co. (Diablo Canyon Nuclear Power Plant,

,

Units 1 and 2), ALAB-880, 26 NRC 449, 457 (1987), remanded,'

Sierra Club v. NRC, 862 F.2d 222 (9th Cir. 190').'

A basis for a contention is set forth with reasonable
specificity if the applicants are sufficiently put on4

i notice so that they will know, at least generally, what they
j will have to defend against or oppose, and if there has been

sufficient foundation assigned to warrant further exploration
! of the proposed contention. Ka_nsas Gas & Electric Co. (Wolf
j Creek Generating Station, Unit 1), LBP-84-1, 19 NRC 29, 34
; (1984), g.J.tj_ng, P_ggch Bottom, spr_g, 8 AEC at 20-21; Common-

wealth Edison _Co. (Braidwood Nuclear Power Station, Units 1
and 2), LBP-85-20, 21 NRC 1732, 1742 (1985), rev'd and

'

remanded on other around1, CL1-86-8, 23 NRC 241 (1986). Egg
Public Service Co. of New Hampshire (Seabrook Station, Units 1

{ and 2), ALAB-942, 32 NRC 395, 427-28 (1990).
a

j 2.9.5.2 Requirement of Oath from Intervenors
,

4 Amendments to 10 CFR 6 2.714, effective on May 26, 1978,
eliminated the requirement that petitions to intervene be4

i filed under oath.

I 2.9.5.3 Requirement of Contentions for Purposes of Admitting
Petitioner as a Party

10 CFR S 2.714 requires that there be some basis for the>

contentions set forth in the supplement to the petition to
: intervene and that the contentions themselves be set forth

with particularity. In deciding whether these criteria are '

,_

met Licensing Boards are not to decide whether the proposed
{ contentions are meritorious. Alabama Power C2,. (Joseph M.

Farley Nuclear Plant, Units 1 & 2), ALAB-183, 7 AEC 210, 216
kp (1974); Duouesne Licht Co. (Beaver Valley Power Station, Unit
Aj 1), ALAB-109, 6 AEC 243, 244 (1973). The Appeal Board has

prohibited Licensing Boards from dismissing contentions on the

1
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merits at the pleading stage even if demonstrably insubstan-
tial. WashinqLon P1blidswerlunply System (WPPSS Nuclear
Project No. 1) LBP-83-66, 18 NRC 780, 789 (1983), citina,
11gyLtqrLLightina and Power CL (Allens Creek Nuclear Generat-
ing Lation. Unit 1), ALAB-590,11 NRC 542, 550 (1980).

For a petitioner who supports a license application, all
that need be initially asserted to fulfill the contention
requirement of 10 CFR s 2.714 is that the application is
meritorious and should be granted. After contentions
opposing the license applicat % n have been set forth,
however, the Licensing Board is free to require intervenors
supporting the application to take a position on those
contentions. NucleaLLnaineerina Co. ._lm (Shef field,111.
Low-level Radioactive Waste Disposal Site), ALAB-473, 7 NRC
737, 743 n.5 (1978).

Where intervenors have been consolidated, it is not necessary
that a contention or contentions be identified to any one of
the intervening parties, so long as there is at least one
contention admitted per intervenor. Eleveland Electric
lliuminating Co. (Perry Nuclear Power Plant, Units 1 and 2),
LBP-81-35, 14 NRC 682, 687 (1981).

Recent amendments of 10 CFR s 2.714 have raised the threshold
for the admission of a petitioner's proposed contentions. 54

Fed. Reg, 33168, 33180 (August 11, 1989), ALtprrected, 54
fed,l em 39728 (Sept. 28, 1989). A petitioner must provide a
concise statement of the alleged facts or expert opinion which
support its proposed contentions, together with references to
those specific sources and documents of which the petitioner
is aware, and on which the petitioner intends to rely to
establish those facts or expert opinion. 10 CFR s 2.714(b)
(2)(ii). The petitioner also must provide sufficient informa-
tion to establish the existence of a genuine dispute with the
applicant on a material issue of law or fact. 10 CFR s
?.714(b)(2)(iii). S2e Georqia Power Co. (Vogtle Electric
Generating Plant, Units 1 and 2), LBP-91-21, 33 NRC 419, 422-
24 (1991); Erirona Public Service _Co. _(Palo Verde Nuclear
Generating Station Units 1, 2 and 3), CL1-91-12, 34 NRC 149,
155-56 (1991); lona Island Liahtina Cg2 (Shoreham Nuclear
Power Station, Unit 1), LBP-91-35, 34 NRC 163, 166, 169-170,
175-76 (1991).

The basis with reasonable specificity standard requires that
an intervenor include in a safety contention a statement of
the reason for his contention. This statement must either
allege with particularity that an applicant is not complying
with a specified regulation, or allege with particularity the
existence and detail of a substantial safety issue on which
the regulations are silent. In the absence of a " regulatory
gap," the failure to allege a violation of the regulations or
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i an attempt to advocate stricter requirements than those im-
posed by the regulations will result in a rejection of the

) contention, the latter as an impermissible collateral attack
on the Commission's rules. f>u.blic Serv ke_C_o. o.f New

.
llatnpshir_e (Seabrook Station, Units 1 and 2), LBP-82-106,16

: NRC 1649, 1656 (1982), citina, 10 CFR 6 2.758.
,

I Prior to entertaining any suggestion that a contention not be
j admitted, the proponent of the contention must be given some
! chance to be heard in response. The petitioners cannot be
J required to have anticipated in the contt;ntions themselves the
! possible arguments their opponents might raise as grounds for

denying admission of those proffered contentions. Houston,

Lightina_5 Power Co. (Allens Creek Nuclear Generating Station,;

Unit 1), ALAB-565, 10 NRC 521, 525 (1979).
.

Although the Rules of Practice do r.ot explicitly provide for
i the filing of either objections to contentions or motions to

dismiss them, each presiding board must fashion a fair
procedure for dealing with such objections to contentions as2

are filed. The cardinal rule of fairness is that each side
; must be heard. Allens Creek, lupra, 10 NRC at 524.

2.9.5.4 Material Used in Support of Contentions

i\ While it may be true that the important document in evalua-
1 ting the adequacy of an agency's environmental review is the

,

j agency's final impact statement, a petitioner for intervention
may look to the applicant's Environmental Report for factual'

: material in support of a proposed contention. Pennsv1vaniA
| Power & Liaht Company (Susquehanna Steam Electric Station,
| Units 1 and 2), LBP-79-6, 9 NRC 291, 303 (1979). A petitioner
i must file contentions based on any environmental issues raised
' by the. applicant's Environmental Report. However, the
i petitioner may be permitted to file new or amended contentions

based on new information contained-in subsequent NRC environ-
. mental documents. 10 CFR S 2.714(b)(2)(lii), 54 'd, Rea.
! 33168, 33180 (August 11, 1989), as corrected, 54 Fed. Reg 1
] 39728 (Sept. 28, 1989).

The specificity and basis requirements for a proiosed
contention under 10 CFR 9 2.714(b) can be satisfied where the
contention is based upon allegations in a sworn complaint
filed in a judicial action and the applicable passages-therein
are specifically identified. This holds notwithstanding the

: fact that the allegations are contested. Consumers Power Co.
(Hidland Plant, Units 1 and 2), LBP-84-20,19 NRC 1285,1292-
94 (1984).,

'p An intervenor can establish a sufficient basis for a con-:

tention by' referring to a source and drawing an assertion
i from that reference. Commonwealth Edison Co. (Braidwood

Nuclear Power Station, Units 1 and 2), LBP-85-20, 21 NRC
,
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1732, 1740 (1985), rev'd and remanded on olher_Srqunh,
CL1-86-8, 23 NRC 241 (1986), git i_n.g, Rgu s t on l iaht ina and
Power Co (Allens Creek Nuclear Generating Station, Unit 1),
ALAB-590, 11 NRC 542, 548-49 (1980). Ste hblic Service Cg2
af_fitw_WLmpf ire (Seabrook Station, Units 1 and 2), LBP-89-4,h

29 NRC 62, 69-70 (1989), aff'd, ALAB-918, 29 NRC 473 (1989),
remandnd on other_grquah , Massachuj.q1ts v. NP&, 924 f.2d 311
(D.C. Cir. 1991), Appeal dismissed as moot, ALAB-946, 33 NRC
245 (1991). However, where a contention is based on a factual
underpinning in a document which has been essentially
repudiated by the source of that document, a Licensing Board
will dismiss the contention if the intervenor cannot offer
another independent source of information on which to base the
contention. Ecatgla Powerlo . (Alvin W. Vogtle Electrica
Generating Plant, Units 1 and 2), ALAB-872, 26 NRC 127, 136
(1987); bh)lc_Jetyice Co. of _ New HampM11tg (Seabrook Station,
Units 1 and 2), CL1-89-3, 29 NRC 234, 241 (1989).

2.9.5.5 Timeliness of Submission of Contentions

Not later than 15 days before a special prehearing conference
or, where no special prehearing conference is held, 15 days
prior to the holding of the first prehearing conference, the
petitioner shall file a supplement to his petition to
intervene which must include a list of his contentions.
Additional time for filing he supplement may be granted
based upon a balancing of the factors listed in 10 CFR
6 2.714(a)(1). 10 CFR s 2.714(b); D r umers Power Co.
(Midland Plant, Units 1 and 2), LBP-82-63, 16 NRC 571, 576
(1982), citina, Equ_ston LiahtinqJ nd Power Co. (Allens Creek
Nuclear Generating Station, Unit 1), ALAB-671, 15 NRC 508
(1982); L{o_tnton liahlina & Power Cg, (South Texas Project,
Units 1 and 2), LBP-82-91,16 NRC 1364,1366-67 (1982); bblic
Service Co. of New tiampshire (Seabrook Station, Units 1 and
2), LBP-89-4, 29 NRC 62, 67-68 (1989), aff'd, ALAB-918, 29 NRC
473 (1989), Eqmanded on other arount, Massachusetts v. {{RS,
924 f.2d 311 (D.C. Cir. 1991), appeal dismissed as moot, ALAB-
946, 33 NRC 245 (1991); Vermont Yankee Nuclear Power Coro.
(Vermont Yankee Nuclear Power Station), ALAB-919, 30 NRC 29,
40 (1989), yacALed in nart on other arounds anLttma_nd_ed, CLI-
90-4, 31 NRC 333 (1990), reauest for__clarificAtloJ), ALAB-938,
32 NRC 154 (1990), sh r_ified, CL1-90-7, 32 NRC 129 (1990).

Commission regulations direct that contentions be filed in
advance of a prehearing conference, b blic Service Co of
New Hampshire (Seabrook Station, Units 1 and 2), ALAB-737, 18

| NRC 168, 172 n.4 (1983), citina, 10 CFR 5 2.714(b).

In considering the admissibility of late-filed contentions,
| the Licensing Board must balance the five factors specified in

10 CFR S 2.714(a) for dealing with nontimely filings.
Cincinnati Gas and Electric Compjtny (William H. Zimmer Nuclear
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Station), LBP-79-22, 10 NRC 213, 214 (1979); Philadelphia
Electric Co. (Limerick Generating Station, Units 1 and 2),
ALAB-819, 22 NRC 681, 725 (1985).

A late filed contention must meet the requirements concerning
good cause for late filing pursuant to 10 CFR 6 2.714(a)(1).
Cleveland Electric 111uminatina Co. (Perry Nuclear Power
P1 ant, Units 1 and 2) LBP-82-90, 16 NRC 1359, 1360 (1982);
Houston Liahtina & Power Co. (South Texas Project, Units 1 and
2), LBP-82-91, 16 NRC 1364, 1366-67 (1982); Lona Island
Lightina Co. (Shoreham Nuclear Power Station, Unit 1), LBP-83-
42, 18 NRC 112, 117 (1983).

The factors which must be balanced in determining whether
to admit a late filed centention pursuant to 10 CFR
6 2.714(a)(1) are: (1) Good cause, if any, for failure to
file on time; (2) The availability of other means whereby
the petitioner's interest will be protected; (3) The extent to
which the petitioner's participation may reasonably be
expected to assist in developing-a sound record; (4) The
extent to which the petitioner's interest will be represented
by axisting parties; (5) The extent to which the petition 1r's
participation will broaden the issues or delay the proceeding.
Lona Island liahtina Co. (Shoreham Nuclear Power Station, Unit

O1
1), LBP-83-30, 17 NRC 1132, 1141 (1983); butu Utilities
Generatina Co. (Comanche Pea ( Steam Electric Station, Units 1
and 2), LBP-83-75A, 18 NRC 1260, 1261-1262 (1983), sitina,
Washinaton Public Power Suppjy System (WPPSS Nuclear Project
No. 3), ALAB-747, 18 NRC 1167 (1983); Cleveland Electric
111uminatina Co. (Perry Nuclear Power Plant, Units 1 and 2),
LBP-83-80, 18 NRC 1404, 1405 (1983); Kansas Gas and Electtjs
Ch (Wolf Creek Generating Station, Unit 1), LBP-b4-1,19 NRC
29, 31 (1984), s_itina, Duke Power Co. (Catawba Nuclear
Station, Units 1 and 2), CL1-83-19, 17 NRC 1041 (1983);
Consumers Power Co. (Hidland Plant, Units 1 and 2), LBP-84-20,
19 NRC 1285, 1291 (1984), citina, [atawba, spa , 17 NRC
1041; [[guston Liahtina and Power Co. (South Texas Project,a
Units 1 and 2), LBP-85-9, 21 NRC 524, $26 (1985); Commonwealth
Edison Co. (Braidwood Nuclear Power Station, Units 1 and 2),
LBP-85-ll, 21 NRC 609, 628 (1985), rev'i_and remanded on other
arounds, CLI-86-8, 23 NRC 241 (1986); Carol.ina Power and Liaht
Co. and North Carolina Eastern Municipal Power Aaency (Shearon
Harris Nuclear Plant), LBP-85-49, 22 NRC 899, 909, 913-14
(1985); Texas Utilities Electric Co. (Comanche Peak Steam
Electric Station, Unit 1), LBP-86-36A, 24 NRC 575, 579-80
(1986), aff'd, ALAB-868, 25 NRC 912, 921 (1987);' Public
Service Co. of New HLmpthirg (Seabrook Station, Units 1 and
2), LBP-87-3, 25 NRC 71, 74 n.4 (1987); Public Service Co. of
New Hamoshire (Seabrook Station, Units 1 and 2), ALAB-883, 27

p NRC 43, 49 (1988), vacated in oart on other around_1, CLI-88-8,
28 NRC 419 (1988); Vermont Yankee Nuclear Power Corp. (Vermont
Yankee Nuclear Power Station), LBP-88-26, 28 NRC 440, 447-48 &
n.9 (1988), reconsidered on other arounds, LBP-89-6, 29 NRC
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127 (1989), rev'd on other arounds, ALAB-919, 30 NRC 29
(1989), vacated in part on other arounds and remanded, CL1-90-
4, 31 NRC 333 (1990), Itquest for clarification, ALAB-938, 32
NRC 154 (1990), clarified, CL1-90-7, 32 NRC 129 (1990); _Public
Service Co. of New Hampshire (Seabrook Station, Units 1 and

.

1

2), LBP-89-4, 29 NRC 62, 68 (1989), aff.'d, ALAB-918, 29 NRC
473 (1989), remanded, Massachusetts v. NE, 924 F.2d 311, 333-
337 (D.C. Cir. 1991), appeal dismissed as moot, ALAB-946, 33
NRC 245 (1991); bblic Service Co. of New Hampshira (Seabrook
Station, Units 1 and 2), LBP-90-1, 31 NRC 19, 34 (1990), Aff'd
on other arounds, ALAB-936, 32 NRC 75 (1990).

A Board must perform this balancing of the five lateness
factors, even where all the parties to the proceeding have
waived their objections and agreed, by stipulation, to the
admission of the late-filed contention. Commonwealth Edison
A (Braidwood Nuclear Power Station, Units 1 and 2), CL1-
86-8, 23 NRC 241, 251 (1986). Sp_e Boston Edi. son Co. (Pilgrim
Nuclear Power Station), ALAB-816, 22 NRC 461, 466 (1985).

The required balancing of factors is not obviated by the
circumstances that the proffered contentions are those of a
participant that has withdrawn from the proceeding. South
Itus, Lunr_a,16 NRC at 1367, citina, Gulf Stale 1 Utilities
1 (River Bend Station, Units 1 and 2), ALAB-444, 6 NRC 760,
795-98 (1977).

In balancing the laten'ss factors, all factors must be
taken into account; however, there is no requirement
ti,ac the same weight be given 'o each of them. . South Texas,
suora,16 NRC at 1367, tiljer S_onth Carolina Electric and Ga_1
Co. (Virgil C. Summer Nucl' 'ation, Unit 1), ALAB-642, 13
NRC 881, 895 (1981): Consunt .Jower Co2 (Midland Plant, Units
' and 2), LBP-84-20, 19 NRC 1,35, 1292 (1984). A Board is
entitled to considerable discretion in the method it employs
to balance the five lateness factors. Egmmonwealth Edison Co.
(Braidwood Nuclear Power Station, Units 1 and.2), LBP-85-ll,

rJv'd ai remanded on other arounds,d21 NRC 609, 631 (1985),
CLI-86-8, 23 NRC 241 (1986), gitina, Viroinia Electric and
Power Co. (North Anna Power Station, Units 1 and 2), AtAB-342,
4 NRC 98, 107 (1976).

When .nere are no other available means to protect a peti-
tioier's interests, that factor and the factor of the extent
to which other parties would protect that interest are
entitled to less weight than the other three factors enumer-
ated in 10 CFR 6 2.714(a). Lona Island Lightina Co. (Shoreham
Nuclear Power Station, Unit 1), LBP-83-42, 18 NRC 112, 118
(1983); [[ouston Liahtina and Power Co. (South Texes Project,
Units 1 and 2), LBP-85-9, 21 NRC 524, 528 (1985', pitina,
South Carolina Electric and Gas Co. (Virgil C. Summer Nuclear
Station, Unit 1), ALAB-642, 13 NRC 881, 895 (1981); Common-

'

wealth Edison Co. (Braidwood Nuclear Power Station, Units 1
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| and 2), LBP-C5-ll, 21 NRC 609, 629 (1985), rev'd and remanded
on other grounds, CLI-86-8, 23 NRC 241, 245 (1986); M it'

Service Co. of New Hampshire (Seabrook Station, Units 1 and
2), LBP-87-3, 25 NRC 71, 75 (1987); Public Service Co. of New
Hampshire (Seabrook Station, Units I and 2), LBP-89-4, 29 NRC

i 62, 70 (1989), d 'd, ALAB-913, 29 NRC 473 (1989), remanded,
L Bassachusetts v. NRC, 924 F.2d 311, 333-337 (D.C. Cir. 1991),
: anneal dismissed as moot, ALAB-946, 33 NRC 245 (1991); Public

Service Co. of New Hamoshir.g (Seabrook Station, Units 1 and'

; 2), LBP-90-1, 31 NRC 19, 34 (1990), aff'd on other arounds, ,

ALAB-936, 32 NRC 75 (1990).
;

$ Where good cause for failure to file on time has not been
i demonstrated, a contention may still be accepted, but the

burden of justifying acceptance of a late contention on thet-

basis of the other factors is considerably greater. Even
where the factors are balanced in favor of admitting a late-;

filed contention, a tardy petitioner without a good excuse for*

lateness may be required to take the proceeding as he finds.

it. South Texas, supra,16 NRC at 1367,1368, gjting, Nuclear
: ;uel Services. Inc. and N.Y.S. Atomic and Space Development

authpf.ity (West Valley Reprocessing Plant), CLI-75-4,1 NRC4

| 273, 275, 276 (1975).

! Where good cause for a late filing is demonstrated, the other
factors are given lesser weight. Midland, apr_a,16 NRC at

,

589; Texas Utilities Generatina Co. (Comanche Peak Steam
i Electric Station, Units 1 and 2), LBP-83-75A, 18 NRC 1260,
; 1261 (1983); Consumers Power Co. (Midland Plant, Units 1 and

2), LBP-84-20, 19 NRC 1285, 1292 (1984).
i

In considering the extent to which the petitioner had
shown good cause for filing supplements out-of-time, the;
Licensing Board recognized that the petitioner was appear--

ing pf.p_.s until just before the special prehearing con-;

J ference. Petitioner's early performance need not adhere
rigidly to the Commission's standards and, in this situation,
the Board would not weigh the good cause factor as heavily as
it might otherwise. Florida Power and liaht Company (Turkey'

Point Nuclear Generating Station, Units-3_and.4), LBP-79-21,
! 10 NRC 183, 190 (1979).

Withdrawal of one party has been held not to constitute good
cause for the delay of a petitioner in seeking to substitute

,

itself for the withdrawing party, or, comparably, to adept thet

withdrawing party's contentions. South Texas, suora, 16 NRC
at 1369, githg,. Gulf States Utilities Co. (River Bend Sta-
tion, Units 1 and.2), ALAB-444, 6 NRC 760, 796-97 (1977). The
same standards apply to an existing intervenor seeking to
adopt the abandoned contentions of another intervenor as to a-,,

\, " newly arriving legal stranget ." South Telaji, spn,16 NRC -'

ct 1369. However, if under the circumstance:, of a particular
case, there is a sound' foundation for allowing.one entity to
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replace another, it can be taken ihu accwit in making the
" good cause" determination under 10 Ci? f> . 714(a). HoustoJ1
a ahtino and Power Co_,. (South Texas Project, Units 1 and 2),
ALAB-799, 21 NRC 360, 384 (1985), citina, River Bend, inp_ta,
6 NRC at 796.

The appearance of a newspaper article is not sufficient
grounds for the late-filing of a contention about matters
that have been known for a long time. flevelapd t.lectric
111uminatina Co. (Perry Nuclear Power Plant, Units 1 and 2),
LBP-82-ll, 15 NRC 348 (1982). Comoare, LBP-82-53, 16 NRC 196,

rate good cause) and200-01 (1982) (Up-to-date journals demona
LBP-82-15, 15 NRC 535, 557 (1982).

An intervenor cannot establish good cause for filing a late
contention when the information on which the contention is
based was public'y availat,le several months prior to the fil-
ing of the contention. Commonwealth Edispn Co. (Braidwood
Nuclear Power Station, Units 1 and 2), LBP-85-ll, 21 NRC 609,
628-629 (1985), rev'd and rgmanded on other arounds, CL1-86-8,
23 NRC 241 (1986); Philadelnhia Electric Co. (Limerick
Generating Station, Uni'- 1 and 2), ALAB-828, 23 NRC 13, 21
(1986).

The determination whether to accept a contention tha# Nas sus-
ceptible of filing within the period prescribed by the Rules
of Practice on ar. untimely basis involves a conside:ation of
all five 10 CFR 5 2.714(a) factors and not just the reason,
substantial or not as the case may be, why the petitioner did
not meet the deadline. Qyke Power Co. (Catawba Nuclear Sta-
tion, Unit:, 1 and 2), ALAB-687, 16 NRC 460, 470 (1982), vaca-
ted in part on other arounds, CLI-83-19, 17 NRC 1041 (1983).

The proponent of a late contention should affirmatively
address the five factors and demonstrate that, on. balance,
the contention should be admitted. Constmers P'.4er Co.
(Midland Plant, Units 1 and 2), LBP-82-63,16 NRC 571, 578
(1982), citina, Duke Power Co.-(Perkins Nuclear Station, Units
1, 2 and 3), ALAB-615, 12 NRC 350, 352 (1980).

Section 189a of the Atomic Energy Act of 1954, as amended
I" Atomic Energy Act" or "Act") does not require the Commission
ia give controlling weight to the good ccuse factor in 10 CFR
; 2 714(a)(1)(i) in determining whether to admit a late-filed
contention based on licensing documents which were not
req 9 ired to be prepared early enough to provide a basis for c
t~mety-filed contention. The unavailability af those.

documents does not constitute a showing of good cause for
admitting a late-filed cor.tention when the factual predicate
for th_ contention is available from othcr sources in a
timely manner. Duke Power Co. (Catawba Nuclear Station,
Units 1 and 2), CL1-83-19, 17 NRC 1041, 1043 (1983).
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'
- The institutional unavailability of a licensing-related

document does not establish good cause for-filing a contention
late if information was publicly available early enough to

j; provide- the basis for the timely filing of that contention.
Luke Power Co. (Catawba Nuclear Station. Units 1 and 2), CLI-

1 83-19,-17 NRC 1041, 1045, 1048 (1983); Lona Island Liahtina
i .CA (Shoreham Nuclear Power Station, Unit 1), LBP-83-42,18

NRC 112, 117 (1983); Lono Island Lichtina Co. (Shoreham'

i Nuclear Power Station, Unit 1), LBP-84-30, 20 NRC 426, 436-37
(1984); Duke Power Co. (Catawba Nuclear Station, Units 1 and
2), ALAB-813, 22 NRC 59, 84-85 (1985). Section 189a of the

i Act is not offended by a procedural rule that simply recog-
nizes that the public's interest in an efficient administra-4

| tive process is not properly accounted for by a rule of
: automatic admission for certain late-filed contentions.
1 Catawba, suora, 17 NRC at 1046. _See Duke Power Co. (Catawba
i Nuclear Station, Units 1 and 2), ALAB-813, 22 NRC 59, 82
i (1985), citina, Catawba, CLI-83-19, supra,-17_NRC at 1045-

47. Cf. BPI v. AEC, 502 F.2d 424 (D.C.-Cir. 1974).

10 CFR $ 2.714(a)(1) requires that all five factors
enumerated in that regulation should be applied : alate-

# filed contentions even where the licensing-related

i
.

document, upon which the contentions are predicated, was'

not available within the time prescribed for filing timely-

\. contentions. Lona Island Lichtina Co (Shoreham Nuclearm

: Power Station, Unit 1), LBP-83-42, 18 NRC 112, 116 (1983);.
; Duke Power-Co. (Catawba Nuclear Station, Units 1 and 2),
'

ALAB-813, 22 NRC 59,-82 (1985), citina, Catawba, CLI-83-19,
luora,'17 NRC at 1045. The Commission has held that any-

refiled contention would have to meet the five-factor test,

| of-10 CFR 5 2.714(a)(1), if not timely filed, even if the
i specifics could not have-been known earlier because the

documents on which they were based had not yet been issued,
Washinoton Public Power Sv.colv System (WPPSS Nuclear Project
No.-1), LBP-83-66, 18 NRC 780, 796 (1983), citina, Duke Power,

Lo2 (Catawba Nuclear Station, Units 1 and .2), CLI-83-19, -17,

j NRC 1041 (1983).

Even where an applicant does not comply with a standing. order-
. to serve all relevant papers on the Board and parties, the
' admissibility of an ictervenor's late-filed contention
j: directed toward such papers must be determined by a-balancing

of all five factors. Philadelphia Electric Co. (Limerick-
Generating Station, Units 1 and 2), ALAB-765, 19 NRC 645, 657-

! (1984), overrulina in part, LBP-84-16, 19 NRC_857, 868 (1984).

| Under 10 CFR & 2.714(a), good cause may exist for a late-filed
i contention if it: (1) is wholly dependent upon the content o'
-q a particular document; (2) could not therefore be advancedf

- - Q' with any degree of specificity _ in advance of the public
availability of'that-document;_and (3) is tendered with the

j requisite degree of promptness once that document comes into
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5 2.9.5.3

existence and is accessible for public examination. Neverthe-
less, such a contention is emenable to rejection on the
strength of a balancing of all five of the late intervention
factors set forth in that section. Eub_lic Service Co. of New
Hampshire (Seabrook Station, Units 1 and 2), ALAB-737, 18 NRC
168,172 n.4 (1983), gj_ tina, D_ uke Power Co., (Catawba Nuclear
Station, Units 1 and 2), CLI-83-19, 17 NRC 1041, 1045 (1983);
Kansas Gas & Electric Co. (Wolf Creek Generating Station, Unit
1), LBP-84-1, 19 NRC 29, 31 (1984). See also Kerr-McGee
Chemical Cora (West Chicago Rare Earths f acility), LBP-89-16,
29 NRC 508, 514 (1989). When a licensing-related document
becomes available, an intervenor must file promptly its
contentions based on that document. Public Service Co. of New
Hampshire (Seabrook Station, Units 1 and 2), LBP-89-4, 29 NRC
62, 70 (1989), aff'd, ALAB-918, 29 NRC 473 (1989), remanded,
tLassachusetts v. NRC, 924 F.2d 311, 333-337 (D.C. Cir. 1991),
appeal dismissed as moot, ALAB-945, 33 NRC 245 (1991).
However, an intervenor is not required to file contentions
based upon a draft licensing-related document. West Chicaao,
supra, 29 NRC at 514.

An intervenor who has previously submitted timely contentions
may establish good cause for the late filing of amended
contentions by showing that te amended contentions: restate
portions of the earlier timely-filed contentions; and were
promptly. filed in response to a Commission decision which
stated a new legal principle. Texas Utilities Electric Co,

(Comanche Peak Steam Electric Station, Unit 1), LBP-86-36A,
24 NRC 575, 579 (1986), aff'd, ALAB-868, 25 NRC 912, 923
(1987).

A submitted document, while perhaps incomplete, may be enough
to require contentions related to it to be filed promptly.
Philadelphia Electric Co. (Limerick Generating Station, Units
1 and 2), L8P-83-39, 18 NRC 67, 69 (1983).

The fact that a party may have delayed the filing of a
contention in the hopes of settling the issue without
resorting to litigation in an adjudicatory proceeding does
not constitute good cause for failure to file on time.
ommonwealth Edison Co. (Braidwood Nuclear Power Station,

Units 1 and 2), CLI-86-8, 23 NRC 241, 245 (1986).

The admissibility of a late-filed contention must-be
determined by a balancing of a_ll five of the late inter-
vention factors in 10 CFR S 2.714(a). Public Service Co.
of New Hamp3hi_'; (Seabrook Station, Units 1 and 2),

,

CLI-83-23, 18 Nhc 311, 312 (1983). |

When an intervenor does not show good cause for the non- |
timely submission of contentions, it must make a umpelling i

showing on the other four criteria of 10 CFR S 2.714(a). |

Cincinnali Gas and Electric Co. (William H. Zimmer Nuclear

JULY 1992 PREllEARING MATTERS 86
.

|

|



. _ .

}
.

] 9 2.9.5.5

: Power Station, Unit 1), LBP-83-58, 18 NRC 640, 663 (1983),
citina, Mississiooi Power and Liaht Co. (Grand Gulf Nuclear

e Station, Units 1 and 2), ALAB-704, 16 NRC 1725 (1982);
~ Commonwealth Edison Co. (Braidwood Nuclear Power Station,
! Unit- I and 2), LBP-85-11, 21 NRC 609, 629 (1985), rev'd and

remanded on other arounds, CLI-86-8, 23 NRC 241, 244 (1986);*

Public Service Co. of New Hamoshire (Seabrook Station, Units 1
and 2), LBP-87-3, 25 NRC 71, 76 (1987); Public Service Co. of-

New Hampshire (Seabrook Station, Units 1 and 2), LBP-89-4, 29 .

NRC 62, 70 (1989), aff'd, ALAB-918, 29 NRC 473 (1989),;

remanded. Massachusetts v. NRC, 924 F.2d 311, 333-337 (D.C.
Cir. 1991), appeal dismissed as moot, ALAB-946, 33-NRC 245

'|
(1991); Public Service Co. of New Hamoshire (Seabrook Station,
Units 1 and 2), LBP-90-1, 31 NRC 19, 34 (1990),'aff'd on other
arounds, ALAB-936, 32 NRC 75 (1990).

,

1 With respect to the second factor of 10 CFR 2.714(a)
j (availability of other meaas of protectin9 late petitioners'

interest) and the fourth factor (the extent to which late,

petitioners' interest will be represented by existing'

; parties), the applicants in Zimmer, supra,10 NRC at 215,
claimed that the Staff would represent the public interest ande

by inference, late petitioners' interest as well. The Licens--

ing Board ruled that although the Staff clearly represents the4

public interest, it cannot be expected to pursue all issues
,

V with the same diligence as an intervenor would pursue its own
issue. Moreover, unless an issue was raised in a proceeding,'

the Staff would not attempt to resolve the issue in an*

i adjudicatory context. Applicants' reliance on the Staff
review gave inadequate consideration to the value of a
party's pursuing the participational rights afforded it: in an,

! adjudicatory hearing. Zimmer, suora, 10 NRC at 215; Cleveland
Electric Illuminatina Co. (Perry Nuclear Power Plant, Units 1.

i and 2), LBP-83-80, 18 NRC 1404, 1407-1408'(1983); Houston
Lightina and-Power Co. (South Texas Project, Units 1 and 2),

: LBP-85-9, 21 NRC 524, 527-528 (1985); Commonwealth Edison Co.-
.

(Braidwood Nuclear Power Station,-Units 1 and 2), LBP-85-ll,
! 21 NRC 609, 629 (1985), rev'd and remanded on other aroundji,
| CLI-86-8, 23 NRC 241 (1986). See Houston Liahtina and Power

Co. (South Texas Project, Units 1 and 2), ALAB-799, 21 NRC
360, 384 n.108 (1985); Washinoton Public Power Supolv System-

(WPPSS Nuclear Project No. 3), ALAB-747, 18 NRC 1167, 1173-77
(1983); Carolina Power and Licht Co. and North Carolina

.

Eastern Municioal Power Acency (Shearon Harris Nuclear Plant),
LBP-85-49, 22 NRC 899, 913-14 (1985).-

When considering the second factor of 10 CFR s 2.714(a)(1),
the. availability of other means to protect an interveror's

. interests,.a Board may only inquire whether there are other
*p forums in which the intervenor itself might protect its-

Q interests. Houston Liahtino and Power Co. (South Texas
. oject, Units 1 and 2), LBP-85-9, 21 NRC 524, 528 (190SF,.
citina, Houston Liahtina and Power Co. (Allens' Creek'
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Nuclear Generating Station, Unit 1), ALAB-671, 15 NRC 508,
513 n.13 (1982).

Informal negotiations among parties, even under a Board's
aegis, is not an adequate substitute for a party's right to
pursue its legitimate interest in issues in formal adjudica-
tory hearings. Philadelohia Electric Co1 (Limerick Generating
Station, Units 1 and 2), ALAB-806, 21 NRC 1183, 1191 (1985).

Late contentions filed by a city did not overlap a contention
of another intervenor which had already been accepted in the
proceeding. The representative of a private party cannot be
expected to represent adequately the presumably broader
interests represented by a governmental body. ZimmeI, suora,

_

10 NRC at 216 n.4, citina, Nuclear Fuel Services. inc. (West
Valley Reprocessing Plant), Cll-75-4,1 NRC 273, 275 (1975).

In determining what other means are available to protect a
petitioner's interests, a board will consider the issues
sought to be raised, the relief requested, and the stage of
the proceeding. There may well be no alternative to provid-
ing a petitioaer with an opportunity to participate in an
adjudicatory hearing. However, in some circumstances, such as
where the proposed contention deals with routinely filed post
licensing reports by an applicant, a 10 CFR 2.206 petition may
be sufficient to protect the petitioner's interests. Phila-
delphia Electric Co. (Limerick Generating Station, Units 1 and
2), ALAB-828, 23 NRC 13, 21-22 (1986).

A contention based on a Draft Environmental Statement (DES)
which contains no new information relevant to the contention,
lacks good cause for late filing. Cleveland Electric
111uminatina Co. (Perry Nuclear Power Plant, Units 1 and 2),

,

| LBP-82-79, 16 NRC 1116, 1118 (1982).
|

| Before a contentien is excluded from consideration, the
' intervenor should have a fair opportunity to respond to

applicant's comments. When an intervenor files a late con-
tention and argues that it has gooc cause for late filing
because of the recent availability of new information,
intervenor should have the chance to comment on applicant's

! objection that the information was available earlier.
Intervenors should be permitted to reply to the. opposition!

to the admission of a late filed contention. The principle
that a party should have an opportunity to respond is
reciprocal. When intervenor introduces material that is
entirely new, applicant will be permitted to respond. Due
process requires an opportunity to comment. If intervenors

| find that they must make new factual or legal arguments,
*they should clearly identify the new material and give an

explanation of why they did not anticipate the need for
the material in their initial filing. If the explanation
is satisfactory, the material may be cons'dered, but

JULY 1992 PREllEARING MATTERS 88

- . .



_ . . _ _ . _ . _ _ _ - - _ -_ _ . _

.

?

6 2.9.5.5

? applicant will be permitted to respond. Cleveland Electric
Illuminatina Co. (Perry Nuclear Power Plant, Units 1 and 2),4

.
LBP-82-89, 16 NRC 1355, 1356 (1982).

The finding of good cause for the late filing of contentions
.L is related to the total previous unavailability of informa-
| tion. Philadelphia Electric Co. (Limerick Generating Station,
; Units 1 and 2), LBP-83-39, 18 NRC 67, 69 (1983).
t

I' Ability to contribute to the record is relevant to the
- admissibility of late-filed contentions. ILo_pston Lich.11RCLAnd
I Power Co. (South Texas Project, Units 1 and 2), LBP-83-37, 18
; NRC 52, 56 n.5=(1983). An intervenor should specify the
: precise issues it plans to cover, identify its prospective
| witnesses, and summarize their proposed testimony. Common-
2 wealth Edison Co. (Braidwood Nuclear Power Station, Units 1
! and 2), CL1-86-8, 23 NRC 241, 246 (1986), citina, Mississioni

Power and liaht Co. (Grand Gulf Nuclear Station, Units 1 andi
i 2), ALAB-704, 16 NRC 1725, 1730 (1982); Public Service Co. of

New Hampshire (Seabrook Station, Units 1 and 2), LBP-87-3, 25
1 NRC 71, 75 (1987); Public Service Co. of New Hampshire

(Seabrook Station, Units 1 and 2), LBP-89-4, 29 NRC 62, 70-
:
; (1989), aff'd, ALAB-918, 29 NRC 473 (1989), remanded,
i Massachusetts v. NRC, 924 F.2d 311,:333-337 (D.C. Cir. 1991),

.

F anneal dismissed as moot, ALAB-946, 33 NRC 245 (1991). - An
i intervenor_ must demonstrate special expertise concerning the

subjects'which it seeks to raise. Public Service Co. of New
Hampshire (Seabrook Station, Units 1 and 2), LBP-90-1, 31 NRC:

| 19, 35-36 (1990), aff'd on other arounds, ALAB-936, 32 NRC:75
e (1990). An intervenor need not present expert witnesses or
! indicate what testimony it plans _ to present if it has
: established its ability to contribute to the development of a

sound record in other ways. Cleveland' Electric Illuminatingi

Co. (Perry Nuclear Power Plant, Units 1 and 2), LBP-83-80,18-.

. NRC 1404, 1408 n.14-(1983). See also-Washinaton -Public Power
' Supply System (WPPSS Nuclear Project No. 3), ALAB-747, 18 NRC-

1167,1182-1183'(1983).
-

| Nevertheless, an intervenor'should provide specific informa-
tion from which a Board can infer that the intervenor will
contribute to the development of a-sound record on the

,

particular issue in question. An intervenor's bare assertion
.

; of past effectiveness in contributing to the development of a
sound record on other issues-in the current-proceeding and in
past proceedings is insufficient. Duke Power Co. (Catawba

- Nuclear Station, Units 1 and 2), ALAB-813, 22-NRC 59, 85-
(1985), citina, WPPSS, supra, 18 NRC at 1181, and .Mississiooi

' Power and Liaht Co. (Grand Gulf Nuclear Station, Units _1 and
: 2), ALAB-704, 16 NRC 1725, 1730 (1982).- See Vermont Yankee

Nuclear-Power Corp. (Vermont Yinkee Nuclear Power Station),

, LJ
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ALAB-919, 30 NRC 29, 40-41 (1989), yx aled in part on other
grour.ds and remanded, CLI-90-4, 31 NRC 333 (1990), reauest for
clarification, ALAB-938, 32 NRC 154 (1990), clarified, CL1-90-
7, 32 NRC 129 (1990).

In determining an intervenor's ability to assist in the
development of a sound record, it is erroneous to consider
the performance of counsel in a different proceeding.
Lo.mmonwealth Edison Co. (Braidwood Nuclear Power Station,
Units 1 and 2), CL1-86-8, 23 NRC 241, 246-47 (1986). Contra
Texas Utilities Electric Co. (Comanche Peak Steam Electric
Station, Unit 1), ALAB-868, 25 NRC 912, 926-27 (1987).

The extent to which the petitioner's participation may
reasonably be expected to assist in developing a sound
record is only meaningful when the proposed participation
is on a significant, triable issue. lona Island Liahtina Co.
(Shoreham Nuclear Power Station, Unit 1), LBP-84-30, 20 NRC
426, 440 (1984).

The extent to which an intervenor may reasonably be expected
to assist in developing a sound record is the most significant
of the factors to be balanced with respect to late-filed
contentions, at least in situations where litigation of the
contention will nnt delay the proceeding. Houston Liahting
and Power Co. (South Texas Project, Units 1 and 2), LBP-85-9,
21 NRt, 524, 528 (1985).

Given a proceeding initially noticed in 1978 for which a
Special Prehearing Conference was held early in 1979, any
currently filed contentions would be untimely. That does not
mean, after balancing the factors in 10 CFR s 2.714(a) that
the untimeliness should bar admission of the contention.
Houston Liahtina and Power Co. (South Texas Project, Units 1
and 2), LBP-83-37, 18 NRC 52, 55 (1983), citina, Consumers
Power Co. (Midland Plant, Units 1 and 2), LBP-82-63,16 NRC
571, 577 (1982).

A party seeking to add a new contention after the close of the
record must satisfy both standards for admitting a late-filed
conter. ion set forth in 10 CFR S 2.714(a)(1) and the critrria,
as established by case law, for reopening the record, Lona
Island Liahtina Co. (Shoreham Nuclear Power Station, Unit 1),
LBP-83-30, 17 NRC 1132, 1136 (1983),.citina, Pacific Gas and
Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and
2), CLI-82-39, 16 NRC 1712, 1715 (1982), despite the fact that
nontimely contentions raise matters which have not been pre-
viously litigated. Cincinnati Gas & Electric Co. (William H.
Zimmer Nuclear Power Station, Unit 1), LBP-83-58, 18 NRC 640,
663 (1983), citina, piablo Canyon, suora, 16 NRC at 1714-15.

In evaluating the extent to which admission of a late-filed
contention would delay the proceeding, a Board must determine
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: whether, by filing late, the intervenor has occasioned a
i potential for delay in the completion of the proceeding that

would not have been present had the filing been timely. Texas
: Utilities Electric Co. (Comanche Peak Steam Electric Station,
i Unit 1), ALAB-868, 25 NRC 912, 927 (1987).

Where the delay in filing contentions is great and the issues
are serious, the seriousness of an issue does not imply that,

; the party raising it is somehow forever exempted from the
Rules of Practice. Cincinnati Gas and Electric Ch (William

i H. Zimmer Nuclear Power Station, Unit 1), LBP-83-58, 18 NRC

|
640, 663 (1983).

The fifth criteria for admission of a late-filed contention
; requires a board to determine whether the proceeding, and
' not the issuance of a license or the operation of a plant,
; will be delayed. Philadelohia Electric Co. (Limerick

Generr. ting Station, Units 1 and 2), ALAB-828, 23 NRC 13, 23
,

| (1986).
*

The admission of any new contention may broaden and delay the
J completion of a proceeding by increasing the number of issues

which must be considered. A Board may consider the following
,

i factors which may minimize the impact of the new contention:
iO how close to the scheduled hearing date the new contention was
j C/ filed; and the extent of discovery which had been completed

prior to the filing of the new contention.- A Board will not
admit a new contention which is filed so close to the,

: scheduled hearing date that the parties would:be denied an
adequate opportunity to pursue discovery on the contention.

.

Commonwealth Edison Co. (Braidwood Nuclear Power Station,'

Units 1 and 2), L8P-85-ll, 21 NRC-609, 630-631-(1985),-rev'd,

' and remanded on other arounds, CLI-86-8, 23 NRC 241 (1986),
i citina, South Carolina Electric and Gas Co. (Virgil C. Summer
i Nuclear Station, Unit 1), ALAB-642, 13 NRC 881, 889 (1981).

| A Board may refuse to admit a late-filed contention where it
determines that the contention is so rambling and disorganized,

1 that any attempt to litigate the contention would unduly
broaden the issues and delay the proceeding. Jaxas Utilities

,

Generatina Co. (Comanche Peak Steam Electric Station, Units 1.

and 2), LBP-83-75A, 18 NRC 1260, 1262-1263 (1983).

An intervenor's voluntary withdrawal of other, unrelated -
' -contentions may not be used to counterbalance any delays

which might-be caused by the admission of a late-filed
contention. Commonwealth Edison Co. (Braidwood Nuclear Power'

Station, Units 1 and 2), CLI-86-8, 23 NRC 241, 248-(1986).

r' In evaluating the potential for delay, it is improper for the
,T Board to balance the significance of the late-filed contention ||' . against the likelihood of delay. Such a balancing of factors ;

is made-in the overall evaluation of the five criteria for the
:

JULY 1992- PREHEARING MATTERS 91 |

L |
.



admission of a late-filed contention. Braidwood, inf_a, 23
NRC at 248.

The Licensing Board's general authority to shape the course of
a proceeding, 10 CFR 5 2.718(e), will not be utilized as the
foundation for the Board's acceptance of a late-filed
contention. .Canigers Power Co. (Midland Plant, Units 1 and
2), LBP-84-20, 19 NRC 1285, 1290 (1984).

2.9.5.6 Contentions Challenging Regulations

The assertion of a claim in an adjudicatory proceeding
that a regulation is invalid is barred as a matter of law.
Metropolitan Edison Co. (Three Mile Island Nuclear Station,
Unit 2), ALAB-456, 7 NRC 63, 65 (1978).

Contentions challenging the validity of NRC regulations are
inadmissible under the provisions of 10 CFR s 2.758.
[ommonwaalth Edison Company (Byron Nuclear Power Station,
Units 1 and 2), LBP-80-30, 12 NRC 683, 692-93 (1980); Kansas
Gas and Electric Co. (Wolf Creek Generating Station, Unit 1),
ALAB-784, 20 NRC 845, 846 (1984); Carolina Power and Liaht Co.
and North Carolina Eastern Municinal Power Agency-(Shearon
Harris Nuclear Power Plant), ALAB-837, 23 NRC-525, 544 (1986).
See Lono Island Lichtina Co. (Shoreham Nuclear Power Station,
Unit 1), LBP-89-1, 29 NRC 5, 18 (1989); Arizona Public Service
[L (Palo Verde Nuclear Generating Station, Units 1, 2 and 3),
LBP-91-19, 33 NRC 397, 410 (1991), appeal denied, CLI-91-12,
34 NRC 149, 156 (1991) (petitioner may not attack the testing
methodology specified in a regulation, but may attack new
proposed performance requirements).

When a Commission regulation permits the use of a particular
analysis or technique, a contention which asserts that a
different analysis or technique should be utilized is in-
admissible because it attacks the Commission's regulations.
Metropolitan Ediso, Co (Three Mile Island Nuclear Station,m
Unit No.1), LBP-83-76,18 NRC 1266,1273 (1983).

Although Commission regulations may permit a board in some
situations to approve minor adjustments to Commission-
prescribed standards, a board will reject as inadmissible a
contention which seeks major changes to those standards. Lona
Island Liahtino Co. (Shoreham Nuclear Power Station, Unit 1),
ALAB-832, 23 NRC 135, 147-48 (1986) (intervenors sought major
expansion of thesemergency planning zone), rev'd in part, CL1-
87-12, 26 NRC 383, 395 (1987) (the Appeal Board incorrectly
admitted contentions which involved more than just minor
adjustments to the emergency planning zone). See also
Philadelohja Electric Co. (Limerick Generating Station, Units
1 and 2), ALAB-836, 23 NRC 479, 507 n.48 (1986).
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iO 9 2.9.5.7
'O Under 10 CFR S 2.758, the Commission has withheld juris-
i diction from Licensing Boards to entertain attacks on the

validity of Commission regulations in individual licensing;

: proceedings except in certain "special circumstances."
Potomac Electric Power Co. (Douglas Point Nuclear Generat-;

ing Station, Units 1 & 2), ALAB-218, 8 AEC 79, 88-89 (1974);'

! Cleveland Electric Illuminatina Co. (Perry Nuclear Power
i Plant, Units 1 and 2), LBP-85-33, 22 NRC 442, 444 (1985).
J

10 CFR 9 2.758 sets out those special circumstances which'

| an intervenor rust show to be' applicable before a contention
attacking the regulations will be admissible. Further,'

{ 10 CFR S 2.758 provides for certification to the Commission
of the question of whether a rule or regulation of the'

Commission should be waived in a particular adjudicatory
proceeding where an adjudicatory board determines that, as4

: a result of special circumstances, a prima facie showing
has.been made that application of the rule.in a particular'

way would not serve the purposes for which the rule was;

i adopted and, accordingly, that a waiver should be authorized.
Detroit Edison Comoany (Enrico Fermi Atomic Power Plant,;

Unit 2), LBP-78-37, 8 NRC 575, 584-585 (1978); Carolina Power;

; and Licht Co. and- North Carolina Eastern Municioal Power
: Aaency (Shearon harris Nuclear Power Plant), ALAB-837, 23 NRC
! 525, 546 (1986).
:

Intervenors are authorized to file a petition for a waiver of
a rule, pursuant to 10 CFR S 2.758. It is not, however,

;

enough merely to allege the existence of special circum-4

j stances; such circumstances must be set forth with particu-
larity. The petition should be supported by proof, in,

; affidavit or other appropriate form, sufficient for the
Licensing Board to' determine whether the petitioning party has

; made a prima facie showing for waiver. Carolina Power & Liaht
! Co. and North Carolina Eastern Municipal P_pywer Aaen,n (Shearon

Harris Nuclear Power Plant,- Units 1 and -2), LBP-82-119A,16
NRC 2069, ?073 (1982).

i 2.9.5.7 Cententions Involving Generic Issues
,

. -

_

1 Licensing Boards should not accept in individual licensing
'

cas9s any contentions which are or are about to become the
j subject of- general rulemaking. Sacramento Municipal Utility

District (Rancho Seco Nuclear Generating Station), ALAB-655,
,

14 NRC 799, 816 (1981); Duke Power Co. (Catawba Nuclear$

' Station. Units I cnd 2), ALAB-813, 22 NRC 59, 86 (1985).*

They appear to be perm tted _to accept .'' generic issues" whichi _

j are not.and are not about to become the subject of rulemaking,
however. Potomac Electric Power Cg_,. (Douglas Point Nuclear'

~N Generating Station, Units 1 &-2), ALAB-218,- 8 AEC 79 (1974).

} Q(
- See Metropolitan Edison Co. (Three Mile Island Nuclear

Station, Unit 1), LBP-83-76, 18 NRC 1260, 1271 (1983)._ in
' order for a party or . interested State to introduce such an
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issue into a proceeding, it must do more than present a list
of generic technical issues being studied by the Staff or'

point to newly issued Regulatory Guides on a subject. There
must be a nexus established between the generic issue and the
particular permit or application in question. 10 establish
such a nexus, it must be shown that (1) the generic issue has
safety significance for the particular reactor under review,
and (2) the fashion in which the application deals with the
matter is unsatisfactory or the short term solution offered to
the problem under study is inadequate, Eulf States Utilities
C L (River Bend Station, Units 1 & 2), ALAB-444, 6 NRC 760,.

773 (1977); Illinois Power Co. (Clinton Power Station, Unit
No. 1), LBP-82-103, 16 NRC 1603, 1608 (1982),.citjno. River
Bend, supra, 6 NRC at 773; Public Service Co. of New Hampshire
(Seabrook Station, Units 1 and 2), LBP-82-106, 16 NRC 1649,
1657 (1982); Btquesne Liaht Co. (Beaver Valley Power Station,
Unit 2), LBP-84-6,19 NRC 393, 418, 4?0 (1984), citino, River
Bend, apf_g, 6 NRC at 773, and YjIginia Electric and Power C L
(North Anna Nuclear Power Station, Units I and 2), ALAB-491, 8
NRC 245, 248 (1978).

Parties interested in litigating unresolved safety issues must
do something more than simply offer a checklist of unresolved
issues; they must show that the issues have some specific
safety significance for the reactor in question and that the
application fails to resolve the matters satisfactorily.
Metropolitan Edison Co (Three Mile Island Nuclear Station,m
Unit No. 1), ALAB-729, 17 NRC 814, 889 (1983), aff'd on other
arounds, CLI-84-ll, 20 NRC 1 (1984), citina, Gulf States
Utilities Co. (River Bend Station, Units 1 and 2), ALAB-444, 6
NRC 760, 772-73 (1977).

In Cleveland Electric _Illuminatino Co. (Perry Nuclear Ponr
Plant, Units 1 and 2), LBP-82-1A, 15 NRC 43 (1982), the
Licensing Board rejected the applicant's contention that
Doualas PoiDt, suora, requires dismissal whenever there is
pending rulemakir,g on a subject at issue. The Board dis-
tinguished Douala_s Poini.on several grounds: (1) In Doualas
Point, thcre weru no existing regulations on the subject,
while in Perry, regulatinns do exist and continue in force
regardless of proposed rulemaking; (2) The issue in Perry --
whether Perry should have an automated standby liquid control
system (SLCS) given the plant's specific characteristics'-- is
far more specific than the issues in Doualas Point (i.e., l
nuclear waste disposal issues); (3) The proposed rules i

Irecommend a variety of approaches on the SLCS issue requiring
analysis of the plant's situation, so any efforts by the Board
to resolve the issue would contribute to the analysis; (4) The
Commission did not bar consideration of such issues during the
pendency of its proposed rulemaking, as it could have. Unless-
the Commission has specifically directed that contentions be

.

'

dismissed during pendency of proposed rulemaking, no such
dismissal is required.
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9 2.9.5.7

Where the Commission has explicitly barred-Board consideration. '

of the subject of a contention on which rulemaking is pending,
the Board may not exercise jurisdiction over the contention,, -

j Cleveland Electric Illuminatina Co. (Perry Nuclear Plant,
) Units 1 and 2), LBP-82-II, 15 NRC 348, 350 (1982). Where the
| Commission has held its own decision whether to review an

Appeal Board opinion in abeyance pending its decision whether
.

or not to initiate a further rulemaking, and has instructed
the Licensing Boards to defer consideration of the issue, a*

contention involving the issue is unlitigable and inadmis-
sible. Ogguesne Liaht Co. (Beaver Valley Power Station, Unit
2), LBP-84-6, 19 NRC 393, 417-18 (1984), citina, Potomac

.

; Electric Power Co. (Douglas Point Nuclear Generating Station,-
Units 1 and 2), ALAB-218, 8 AEC 79 (1974).,

4̂

A brief suspension of consideration of a contention will
not be continued when it no longer appears likely that the;

Commission is about to issue-a proposed rule on the matter
.

which was the subject'of the contention. Cleveland Electric
.

Illuminatina Co. (Perry Nuclear Power Plant, Units 1 and 2),
f LBP-81-42, 14 NRC 842, 846-847 (1981).

'
* While a Licensing Board should not accept contentions that are
i or are about to become the subject of general rulemaking,

where a contention has long since been acmitted and is still
s pending when notice of rulemaking is published, the intent of4

4 the Commission determines whether litigation of that conten-
tion should.be undertaken. Texas Utilities Generatina Co..

(Comanche Peak Steam Electric Station, Units 1 and 2), LBP-81-'

51, 14 NRC 896, 898 (1981), citina, Potomac Electric Power Co.
(Douglas Point Nuclear Generating Station, Units 1 and.2),
ALAB-218, 8 AEC 79 (1974).

.

| Before a contention presenting a generic issue can be ad-
mitted, the intervenor must demonstrate a specific nexus
between each contention _and the facility that is the subject

1 of the proceeding. Cleveland Electric Illuminatina Co. (Perry
'

-

Nuclear Power Plant, Units 1 and 2), LBP-82-15,15_NRC 555,
558-59-(1982); . Pacific Gas -and Electric Co. (Diablo Canyon'
Nuclear Power Plant, Units 1 and 2), LBP-87-24, 26 NRC 159,
165-(1987). aff'd on other arounds, ALAB-880, 26 NRC 449,

;' 456-57 n.7 (1987), remanded on other arounds, Sierra Club-v.
NRC,'862 F.2d 222.(9th.Cir. 1988).

Contentions which constitute a. general attack upon.the2

methods used by the NRC Staff to insure compliance with
regulations, withcut ra'ising any issues specifically_ related
to matters under construction, are not appropriate.for
resolution in a particular licensing proceeding. Commonwealth

--O
Edison Company (Byron Nuclear Power Station, Units-1.and 2),*

LBP-80-30, 12 NRC 683, 690 (1980).

:
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2.9.5.8 Contentions Challenging Absent or Incomplete Documents

At the contention formulation stage of the proceeding, an
intervenor may plead the absence or inadequacy of documents or
responses which have not yet been made available to the
parties. The contention may be admitted subject to later
refinement and specification when the additional information
has been furnished or the relevant documents have been filed.
Commonwealth Edison Company (Byron Nuclear Power Station,
Units 1 and 2), L8P-80-30, 12 NRC 683 (1980). Note, however,
that the absence of licensing documents does not justify
admission of contentions which do not meet the basis and
specificity requirements of 10 CFR f 2.714. That is, a non-

specific contention may not be admitted, subject to later
specificaticn, even though licensing documents that would
provide the basis for a specific contention are unavailable.
Ruke Dower Cc. (Catawba Nuclear Station, Units 1 & 2), ALAB-
687, 16 NRC 460 (1982), vacated in cart on other aroundi, CLI-
83-19, 17 NRC 1041 (1983).

Rulings on contentions concerning undeveloped portions of
emergency plans may be deferred. To admit such contentions
would be to risk unnecessary litigation. But to deny
the contentions would unfairly ignore the insufficient
development of these portions. Fairness and efficiency seem
to dictate that rulings on such contentions be deferred. The
objectives of such deferrals are to encourage negotiation, to
avoid unnecessary litigation, and to make necessary litigation
as focused as possible. Philadelphia Electric Co. (Limerick
Generating Station, Units 1 and 2), LBP-84-18, 19 NRC 1020,
1028 (1984). Cf. fincinnati Gas and Electric Co. (Wm. H.
Zimmer Nuclear Power Station, Unit 1), ALAB-727, 17 NRC 760,
775-76 (1983).,

,

| When information is not available, there will be good cause
l for filing a contention based on that information promptly

after the information becomes available. However, the five
late-filing factors must be balanced in determining whether to
admit such a contention filed after the initial period for
submitting contentions. Philadelphia Electric Co. (Limerick
Generating Station, Units 1 and 2), LBP-83-39, 18 NRC 67, 69
(1983); ILhiladelphia Electric CL (Limerick Generating
Station, Units 1 and 2), ALAB-806, 21 NRC 1183, 1190 (1985).

2.9.5.9 Contentions re Adequacy of Security Plan

The adequacy of a nuclear facility's physical security plan
may be a proper subject for challenge by intervenors in an
operating license proceeding. Pacific Gas and Electric Co.
(Diablo Canyon Nuclear Power Plant, Unit Nos. I and 2), CLI-
80-24, 11 NRC 775, 777 (1980); Consolidated Edison Co. (Indian
Point Station, Unit 2), CLI-74-23, 7 AEC 947, 949 (1974).
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5 2.9.5.10

An inteivanor may not introduce a contention which questions
the adequacy of an applicant's security plan "against the
effects of (a) attacks and destructive acts, including
sabotage, directed against the facility by an enemy of the'

United-State:, whether a foreign-government on other person,
or (b) use or deployment of weapons incidert to U.S. defense

; activities." Commonwealth Edison.1h (Braidwood Nuclear Power
Station, Units 1 and 2), LBP-85-27, 22 NRC 126, 135-36, 138

; (1985), citing, 10 CFR 5 50.13.

I Where an intervenor seeking to challenge an applicant's
security plan does not produce a qualified expert to review

i the plan and declines to submit to a protective order, its
f vague contentions must be dismissed for failure to meet
i conditions that could produce an acceptably specific con-

_

| tention. Duke Power Co. (Catawba Nuclear Station, Units-1 and
2), LBP-82-51, 16 NRC 167, 177 (1982).

I 2.9.5.10 Defective Contentions .

Whare contentions are defective, for whatever reason, Li- ,

; censing Boards have no duty to recast them to make them
acceptable under_10 CFR 2.714. Commonwealth Edison Co.

|p (Zion Station, Units 1 & 2), ALAB-226, 8 AEC 381, 406 (1974).
I However, although a Licensing Board is not required to recast
; contentions to make them acceptable, it also is not precluded
; from doing so. Pennsylvania Power & Liaht Co. (Susquehanna

Steam Electric Station, Units 1 and 2), LBP-79-6, 9 NRC 291,
295-296 (1979). Sgp also Arizona Public Service Co. (Palo
Verde Nuclear Generating Station, Units 1, 2 and 3), LBP-91-

; 19, 33 NRC 397, 406-408, 412-413 (1991), appeal denied on
other arounds, CLI-91-12, 34 NRC-149 (1991). The Palo Verde*

Licensing Board erred by inferring-a basis for the peti-'

tioners' contention when the petitioners failed to comply with
the requirements of 10 CFR 6 2.714(b)(2) to cl_early state thee

basis for_its contention and to provide sufficient information, -

; to support its contention. Palo Verde, suora, 34 NRC at 155-
56..

;

It is the responsibility of the intervenor, not the-Licensing
; Board, to provide the necessary information to satisfy the

basis requirement for the admission of its contentions.,

Public Service Co. of New Hampshire (Seabrook Station,. Units 1
and 2), ALAB-942, 32 NRC 395, 416-417 (1990).

A Licensing Board has consolidated otherwise inadmissible
-contentions with properly admitted contentions involving the

! same subject matter where such consolidation would not require
O the applicant to mount a defense that is substantially
h different or expanded from that which would be required by the

admitted contentions. Lona Island Lichtina Co. (Shoreham
.
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Nuclear Power Station, Unit 1), LBP-89-1, 29 NRC 5, 33-34
(1989).

2.9.5.11 Olscovery to frame Contentions

A petitioner is not entitled to discovery to assist him in
framing the contentions in his petition to inter /ene.
Northern States Power Cot (Prairie Island Nuclear Generating
Plant, Units 1 & 2), ALAB-107, 6 AEC 188, 192, reconsid. d_ m ,
ALAB-110, 6 AEC 247, aff'd, CLI-73-12, 6 AEC 241 (1973).

An intervenor may not file a vague contention and place the
burden upon the applicants and Staff to obtain further details
through discovery. hblic_ Service Cp, of New Hamoshire
(Seabrook Station, Units 1 and 2), ALAB-942, 32 NRC 395,
426-77 (1990),

2.9.5.12 Stipulations on Contentions

(RESERVED)

2.9.5.13 Appeals of Rulings on Contentions

Appellate review of a Licensing Board ruling rejecting some
but not all of a party's contentions is available only at the
end of the case. Northern States Power Co. (Tyrone Energy
Park, Unit 1), ALAB-492, 8 NRC 251, 252 (1978).

An Appeal Board may grant interlocutory review of a Licensing
Board's rejection of one or more contentions only if the
effect of the rejection is to wholly deny a petition to
intervene. Pacific Gas and Electric Co2 (Diablo Canyon
Nuclear Power Plant, Units 1 and 2), ALAB-873, 26 NRC 154,
155 (1987), citina, 10 CFR @ 2.714a.

Appeal Boards grant Licensing Boards broad discretion in
balancing the f We factors which make up the criteria for
late-filed contentions listed in 10 CFR 6 2.714(a)(1).
However, an Appeal Board may overturn a Licensing Board's
decision where no reasonable justification can be found for
the outcome that is determined. Philadelphia Electric Co.

(Limerick Generating Station, Units 1 and 2), ALAB-806, 21 NRC
1183, 1190 (1985), citing, Washinaton Public Power Supply
System (WPPSS Nuclear Project 3), ALAB-747, 18 NRC 1167, 1171
(1983); Philadelphia Electric Co. (Limerick Generating
Station, Units 1 and 2), ALAB-828, 23 NRC 13, 20-21 (1986)
(abuse of discretion by Licensing Board). See Public Service
Co. of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-
865, 25 NRC 430, 443 (1987); Texas Utilities Electric Co.
(Comanche Peak Steam Electric Station, Unit 1), ALAB-868, 25
NRC 912, 922 (1987); bblic Service Co. of New Hamp_ shire
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(Seabrook Station, Units 1 and 2), ALAB-918, 29 NRC 473, 481-
82 (1989), r_qmanded, tinia.chusetts v. NRJ, 924 F.2d 311, 333-
337 (D.C. Cir. 1991), dismissed as moot, ALAB-946, 33 NRC 245-
(1991).

2.9.6 Conditions on Grants of Intervention

10 CfR 5 2.714(f) (formerly,10 CFR s 2.714(e)) empowers a
Licensing Board to condition an order granting intervention on
such terms as may serve the purposes of restricting duplica-
tive or repetitive evidence and of having common interests
represented by a single spokesman. 10 CFR 5 2.715a deals with
the general authority to consolidate parties in construction
permit or operating license proceedings, in a licenso
amendment proceeding, there is no good reason why the
provisions of Section 2.715a cannot be looked to in exercising '

the power granted by Section 2.714(f) (formerly,10 CFR 6
2.714(e)), whicn section applies to all adjudicatory proceed-
ings. Duke Power Company (0conee Nuclear Station and McGuire
Nuclear Station), ALAB-528, 9 NRC 146, 150 n.9 (1979).

2.9.7 Appeals of Rulings on-Intervention

The regulations contain a special provision allowing an
interlocutory appeal from a Licensing Board order on petitions
to intervene. The appellant must file a notice to appeal and
supporting brief within 10 days after service of the Licensing
Board's order. 10 CFR 5 2.714a. Other parties may file
briefs in support of or in opposition _to the appeal within 10

-

days of service of the appeal,
,

An Appeal Board will not review the grant ur denial _ of an
,

i intervention petition unless an' appeal has been taken under 10
CFR S 2.714a. Once the time-prescribed _in that Section for-

perfecting an appeal has expired, the order below becomes
final. Arizona Public Service Co. (Palo Verde Nuclear

' Generating Station, Units 1, 2 and 3), ALAB-713, 17 NRC 83, 84
'

n.1 (1983).

i It is settled under the Commission's Rules of Practice
~ that a petitioner for intervention may not take an_ inter-
j locutory appeal from. Licensing Board action on his peti-

tion unless that action constituted an outright denial
of.the petition. Houston Liahtina and Power Co. (Allens -

Creek Nuclear Generating Station, Unit 1), ALAB-535, 9
NRC 377, 384 (1979); Puaet Sound Power and Liaht Co.
(Skagit/Hanford Nuclear Power Project, Units 1 and:2),
ALAB-712, 17 NRC 81, '32 (1983); Lona Island Liahtina Co.
(Shoreham Nuclear Power Station, Unit 1), CLI-91-4, 33 NRC

: 233, 235-36 (1991). A petitioner may appeal only if the ;

Licensing Board has denied the petition in. lits entirety,'

q
-i.e., has refused the petitioner entry into the. case. A

: petitioner may not appeal an order admitting petitioner but j
4'
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denying certain contentions. 10 CFR S 2.714(b); Power
Authority of the State of New York (Greene County Nuclear
Plant), ALAB-434, 6 NRC 471 (1977); Gul f St ates Ut il i t ieLC.p_,.
(River Bend Station, Units 1 & 2), ALAB-329, 3 NRC 607
(1976); {Lyke Power Co. (Perkins Nuclear Station, Units 1, 2 &
3), ALAB-302, 2 NRC 856 (1975); Euerto Rico Water Resource 1
Authority (North Coast Nuclear Plant, Unit 1), ALAB-286, 2 NRC
213 (1975); Portland General Electric Co2 (Pebble Springs
Nuclear Plant, Units 1 & 2), ALAB-273,1 NRC 492, 494 (1975);
Boston Edison Co. (Pilgrim Nuclear Generating Station, Unit
2), ALAB-269, 1 NRC 411 (1975); Philadelphia Electric Co.
(Fulton Generating Station, Units 1 & 2), ALAB-206, 7 AEC B41
(1974).

A Licensing Board's failure, after a reasonable length of
time, to rule on a petition to intervene is tantamount to a
denial of the petition. Where the failure of the Licensing
Board to act is both unjustified and prejudicial, the
petitioner may seek interlocutory review of the Licensing
Board's delay under 10 CFR S 2.714a, which provides for
interlocutory review of denials of petitions to intervene.
Detroit Edison Comoany (Greenwood Energy Center, Units 2 & 3),
ALAB-376, 5 NRC 426 (1977).

A State seeking to participate as an " interested State" under
10 CFR 6 2.715(c) may appeal an order barring such participa-
tion. However, the State's special status does not confer any
right to seek review of an order which allows the State to
participate but excludes an issue which it seeks to raise.
Gulf States Utilities Co. (River Bend Station, Units 1 & 2),
ALAB-329, 3 NRC 607 (1976).

Unlike a private litigant who must-file at least one accept-
able contention in order to be admitted as a party to a
proceeding, an interested State may participate in a proceed-
ing regardless of whether or not it submits any acceptable
contentions. Thus, an interested State may not seek inter-
locutory review of a Licensing Board rejection of any or all
of its contentions because such rejection will not prevent an
interested State from participating in the proceeding. Public
Service Co. of New Hampshir_q (Seabrook Station, Units 1 and
2), ALAB-838, 23 NRC 585, 589-90 (1986).

The applicant, the Staff and any party other than the
petitioner can appeal an intervention order only on the
ground that the petition should have been det,;ed in whole.
10 CFR 9 2.714a(c). An appeal from an intervention order
carries with it a mandatory briefing requirement. Failure
to file a brief will result in dismissal of the appeal.
Mississioni Power & Liaht Co. (Grand Gulf Nuclear Station,
Units 1 & 2), ALAB-140, 6 AEC 575 (1973). Sge Florida Power
and Licht Co . (Turkey Point Nuclear Generating Plant, Units 3
and 4), CLI-91-5, 33 NRC 238, 241 (1991).
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O 5 2.9.7.1
V For a reaffirmation of the established rule that an appeal

: concerning an intervention petition must await the ultimate
| grant or denial of that petition, see Houston Liahtina & Power

Co. (Allens Creek Nuclear Generating Station, Unit 1), ALAB-1

586, 11 NRC 472 (1980); Detroit Edison Co. (Greenwood Energy-
Center, Units 2 & 3), ALAB-472, 7 NRC 570, 571 (1978). In.

this vein, a Licensing Board order which determines that
petitioner has met the " interest" requirement for intervention'

and that mitigating factors overcome the untimeliness of the
petition but does not rule on whether petitioner has met the

,

" contentions"_ requirement is not a final disposition of the1

petition to intervene. Cincinnati Gas & Electric Company
i (William H. Zimmer Nuclear Power Station), ALAB-595, 11 NRC
; 860, 864 (1980); Greenwood, supra; Philadelphia Electric Co.

(Limerick Generating Station, Unit 1), ALAB-833, 23 NRC 257,
260-61 (1986).

Similarly, the action of a Licensing Board in provisionally.

i ordering a hearing and preliminarily ruling on petitions for
i leave to intervene is not appealable under 10 CFR s 2.714a in

a situation where the Board cannot rule on contentions and the
4 need for an evidentiary hearing until after the special

prehearing conference required under 10 CFR 9 2.751a and where-
the petitioners denied intervention may qualify on refiling.

) Consumers Power Company-(Midland Plant, Units 1 & 2), LBP-
(/ 78-27, 8 NRC 275, 280 (1978).'

While the regulations do not explicitly provide for Com-
, mission review of decisions on intervention, the Commission
! has-ontertained appeals in this regard and review by the
" Commission apparently may be sought. Florida Power & Liaht

h (St. Lucie' Plant, Unit 2), CLI-78-12,- 7 NRC 939 (1978).
' With regard to briefing on appeals,10 CFR 6 2.714a does not

authorize an appellant to file a brief in reply to parties'
briefs in opposition to-the' appeal. Rather, leave.to file a:

, reply brief must be obtaintd. Nuclear Enaineerina Co.
' (Sheffield, Ill. Low-level Radioactive Waste Disposal Site),
; ALAB-473, 7 NRC 737, 745 n.9 (1978).

2.9.7.1 Standards for Reversal of Rulings on Intervention.

A Licensing Board has wide latitude to: permit the amendment of
defective petitions prior to the issuance-of its final order-
on intervention. The Board's decision to allow such amendment
will not be disturbed on appeal absent a showing of gross
abuse of discretien. Northern States Power Co. (Prairie
Island Nuclear Generating Plant, Units 1 & 2), ALAB-107,
6 AEC 188, 194 (1973). ,-,

; A Licensing Board's determination as to the " personal in-
'

terest" of a petitioner will be reversed only if it-is
irrational. Duauesne Licht Co. (Beavor Valley Power Station,

,
4
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Unit 1), ALAB-109, 6 AEC 243, 244 (1973); Prairie Island,
surra.

Similarly, a Licensing Board's determination that good
cause exists for untimely filing will be reversed only
for an abuse of discretion. !)SERDA (Clinch River Breeder
Peactor Plant), ALAB-354, 4 NRC 383 (1976); Virainf allectric
& Power Co. (North Anna Power Station, Units 1 & 2), ALAB-342,
4 NRC 98 (1976); Egbljc Service Co. or India.na (Marble Hill
Nuclear Generating Station, Units 1 & 2), ALAB-339, 4 NRC 20
(1976); Gulf States Utilities Co (River Bend Station, Units 1x

& 2), ALAB-329, 3 NRC 607 (1976).

A Licensing Board ruling on a discretionary intervant'
request will be reversed only if the Licensing Board i d

its discretion. Florida Power and Liaht Co. (Turkey Po,v.
Nuclear Generating Plant, Units 3 and 4), ALAB-952, 33 NLC
521, 532 (1991).

The principle that Licensing Board determinations on the
sufficiency of allegations of affected interest will not be
overturned unless irrational presupposes that the appropriate
legal standard for determining the " personal interest" of a
petitioner has been invoked. Viroinia Electric and. Power
C_qmnany (North Anna Nuclear Power Station, Units 1 and 2),
ALAB-522, 9 NRC 54, 57 n.5 (1979).

2.9.8 Reinstatement of Intervenor After Withdrawal

A voluntary withdrawal of intervention is "without prejudice"
in that it does not constitute a legal bar to the later
reinstatement of the intervention upon the intervenor's
showing of good cause. Mississipp_i Power & Liaht Co. (Grand
Gulf Nuclear Station, Units 1 & 2), LBP-73-41, 6 AEC 1057
(1973). The factors to be considered in the good cause
determination are generally the same as those considered under
10 CFR 2.714(a) with primary emphasis on the delay of the
proceeding, prejudice to other parties and adequate protection
of the in'erve"r's interests. fg_and Gul f, LupIa.

2.9.9 Rights of Intervenors at Hearing

In an operating license proceeding (with the exception of
certain NEPA issues), the applicant's license application is
in issue, not the adequacy of the Staff's review-of the
application. An intervenor in an operating license proceeding
is free to challenge directly an unresolved generic safety
issue by filing a proper contention, but it may not proceed on
the basis of allegations that the Staff has somehow failed in
its performance. Concomitantly, once the record has closed, a
generic safety issue may be litigated directly only if
standards for late-filed contentions and reopening the record
are met. Eac_,ific Gas and Electric Co. (Diablo Canyon Nuclear
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Power Plant, Units 1 and 2), ALAB-728, 17 NRC 777, 807 (1983),;
review denied, CLI-83-32, 18 NRC 1309 (1983).;

The rules cannot legitimately be read as requiring that, once i

an intervenor is represented by counsel, that counsel be the'

party's sole representative in the proceeding. Consumeti
Power Co. (Hidland Plant, Units 1 and 2), LBP-83-28,17 NRC-

987, 994 (1983).1

When a party is permitted to enter a case late, it is,

expected to take the case as it finds it. It follows;

that when a party that has participated in a case all' along'

simply changes representatives in midstream, knowledge of the
'

matters already heard and received into evidence is imputed to
i it. Metropolitan Edison Co. (Three Mile Island Nuclear
| Station, Unit 1), ALAB-772, 19 NRC 1193, 1246 (1984), rqyM
i in part on other arounds, CLI-85-2, 21 NRC 282 (1985).
i

An intervenor's status as a party in a proceeding does not of
,

: itself make it a spokesman for others. Public Service Co. of
: New Hamoshire (Seabrook Station, Units 1 and 2), LBP-86-34, 24

NRC 549, 550 n.1 (1986), af.fM , ALAB-854, 24 NRC 783 (1986),
2 citina, Puaet Sound Power and Licht Co. (Skagit Nuclear Power

--

| Project, Units 1 and 2), ALAB-556, 10 NRC 30, 33 (1979).
1i
# Under principles enunciated in frjLirie Island, an intervenor

may ordinarily conduct addit hnal. cross-examination and submit
proposed factual and legal findings on contentions sponsored-

by others. Northern States Power Co. (Prairie Island Nuclear
Generating Plant, Units 1 and 2), ALAB-244, 8 AEC 857, 863,
867-68 (1974), aff'd in nertinent part, CLI-75-1, 1 NRC'l
(1975). However, that does not elevate the intervenor's'

status to that of co-sponsor of the contentions. The
Commission's regulations require that, at the outset' of a
case, each intervenor submit "a~ list of the contentions whichi

i it seeks to-have litigated." 10 CFR 9 2.714(b). It-follows-
from this that one intervenor may not introduce affirmative

; - # dence on issues raised by another intervenor's contentions.
Prairie Island, supra, 8 AEC at 869 n.17; Houston Liahtina and5

Power Co. (South Texas Project, Units 1 and 2), ALAB-799, 21'

-

NRC 360, 383 n.102 (1985).

Contentions left without a sponsor due to-the withdrawal of
,

one intervenor may be adopted by another intervenor upon
satisfaction of the five-factor balancing test ordinarily used
to determine whether to grant a non-timely request for'

intervention, or to permit the introduction of-additional
.

contentions by an existing intervenor after the filing date.
-

Houston Lichtina and Power Co. (South Texas. Project, Units 1*
--

'( and 2), ALAB-799, 21 NRC 360, 381-82 (1985). See 10 CFR
: ( 55 2.714(a)(1),(b). For a detailed discussion of the five-

factor test, See Sections 2.9.3.3.3 and 2.9.5.5.

.
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A contention which has been joined by two joint intervenors
may not be withdrawn without the consent of both joint
intervenors. Either of the joint intervenors may litigate the
contention upon the other intervenor's withdrawal of sponsor-
ship for the contention. Public Service Co. of NN Hampshire

(Seabrook Station, Units 1 and 2), LBP-86-22, 24 NRC 103, 106
(1986).

An intervenor in an operating license proceeding may not
proceed on the basis of allegations that the Staff has
somehow failed in its performance; at least when the evidence
shows that '.he alleged inadequate Staff review did not result
in inadequacies in the analyses and performance of the
applicant. Lono Island Liahtina Co;. (Shoreham Nuclear Power
Station, Unit 1), LBP-83-57, 18 NRC 445, 565 n.29 (1983),
citina, Pecific Gas and Electric Co. (Diablo Canyon Nuclear
Power Plant, Units 1 and 2), ALAB-728, 17 NRC 7/7, 807 (1983),
review den.jad, CLI-83-32, 18 NRC 1309 (1983).

2.9.9.1 Burden of Proof

A licensee generally bears the ultimate burden of proof.
Metropolitan Edison C s (Three Mile Island Nuclear Statica,
Unit 1), ALAB-697, 16 NRC 1265, 1271 (1982), citing, 10 CFR
6 2.732. But intervenors must give some basis for further
inquiry. Three Mile Island, lupla, 16 NRC at 1271, citina,
Eftnnsylvania Power and Ligilt Co. a.nd Alleahany Electric
Cooperative. Inc. (Susquehanna Steam Electric Station, Vaits 1
and 2), ALAB-613, 12 NRC 317, 340 (1980). See Section 3.7,

An intervenor has the burden of going forward with respect to
issues raised by hir contentions. Philadelphia Electric Co.

(Limerick Generating Station, Units 1 & 2), ALAB-262, 1 NRC
163, 191 (1975); [.ommonwealth Edison Co. (Zion Station, Units
1 & 2), ALAB-226, 8 AEC 381, 388-89 (1974). For a more
detailed discussion, see Section 3.7.2.

2.9.9.2 Presentation of Evidence

2.9.9.2.1 Affirmative Presentation by Intervenor/ Participants

An intervenor may not adduce affirmative-evidence on an issue
not raised by him unless and until he amends his contentions.
Northern States Power Co. (Prairie Island Nuclear Generating
Plant, Units 1 & 2), ALAB-244, 8 AEC 857, 869 n.17, reconsid,
den., ALAB-252, 8 AEC 1175 (1974), aff'd, CLI-75-1, 1 NRC 1
(1975). This rule does not apply to an interested State
participating under 10 CFR S 2.715(c). Such a State may
produce evidence on issues not raised by it. Pre.iect
[ianaaement Coro. (Clinch River Breeder Reactor), ALAB-354,
4 NRC 383, 392-93 (1976).

,
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2.9.9.2.2 Consolidation of Intervenor Presentations

A Licensing Board, in permitting intervention, may consol-
idate intervenors for- the purpose of restricting duplica-
tive or repetitive evidence and argument. 10 CFR
f 2.714(f) (formerly,10 CFR 5 2.714(e)). In addition,
parties with substantially similar interests and contentions
may be ordered to consolidate their presentation of evidence,
cross-examination and participation in general pursuant to 10
CFR 6 ?.715a. An order consolidating the participation of one

,

party with the others may not be appealed prior to the conclu-
sion of_the proceeding. P_prtland General Electric Co. (Trojan
Nuclear Plant), ALAB-496, 8 NRC 308-309 (1978); Gulf States
Utilities [.o_,. (River Bend Station, Units 1 and 2), LBP-83-52A,
18 NRC 265, 272-73 (1983), citina, Statement of Policy on
Conduct of Licensina Proceedinas, CLI-81-8, 13 NRC 452, 455
(1981). 53_q also Philadelphia Electric Co. (Limerick
Generating Station, Units 1 and 2), ALAB-808, 21 NRC 159S,
1601 (.1985).

The NRC Rules of Practice permit the consolidation of
intervenors, but only where those parties have substantially

-

the same interest that may be affected by the proceeding and
where consolidation would not prejudice the rights of any
party. Consumers Power Co. (Midland Plant, Units 1 and 2),

-d LBP-83-28, 17 NRC 987, 993 (1983)

Only parties to a Commission licensing proceeding may be
consolidated. Petitioners who are not admitted as parties may-
not be consolidated-for the purposes of participation as a
single party. 10 CFR 6 2.715a; Commonwealth Edison Co.
(Dresden Nuclear Power Station, Unit 1), CLI-81-25, 14 NRC
616, 623 (1981).

Where intervenors-have filed consolidated briefs they may be
treated as a _ consolidated party; one intervenor may be
appointed lead intervenor for purpcses of coordinating
responses to discovery, but discovery requests should be
served on each party intervenor.- It is not necessary that a
contention or contentions be identified to any one of the
intervening parties, so long as there is at least one
contention admitted per intervenor. Cleveland-Electric
Illuminatina Co. (Perry Nuclear Power Plant, Units -1 and 2),
LBP-81-35, 14 NRC 682, 687 (1981).

_ The Commission has issued a policy statement relating to-
% consolidation of intervenors and the conduct of licensing

proceedings. Pursuant to that Commission guidance, consolida-
tion should not be ordered when it will prejudice the rights

/G -of any intervenor; however, in all appropriate cases, single, i

\j lead intervenors should-be designated to present evidence,A
conduct cross-examination, submit briefs, and propose findings
of fact, conclusions of law, and argument. Except where other
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intervenors' interests will be prejudiced or upon a showing
that the record will be incomplete, those activities should
not be performed by such other intervenors. Statemtnt of
Policy on Conduct of licensina Proceedinas, CLI-81-8, 13 NRC
452, 455 (1981).

2.9.9.3 Cross-Examination by Intervenors

An intervenor may engage in cross-examination of witnesses
dealing with issues not raised by him if the intervenor has a
discernible interest in resolution of those issues. Northern
States Power Co. (Prairie Island Nuclear Generating Plant,
Units 1 & 2), CLI-75-1, 1 NRC 1 (1975); Northern States Power
Co. (Prairie Island Nuclear Generating Plant, Units 1 & 2),
ALAB-244, 8 AEC 857, 867-68 (1974); Consumers Power Cot
(Midland Plant, Units 1 and 2), LBP-85-2, 21 NRC 24, 32
(1985), vacated as moot, ALAB-842, 24 NRC 197 (1986).
Licensing Boards must carefully restrict and monitor such
cross-examination, however, to avoid repetition. Prairie
Island, 1u.ps , 1 NRC 1.

In general, the intervenor's cross-exammation may not be
used to expand the number or boundaries of contested issues.
Prairie Island, supra, 8 AEC 857. For a further discussion,

sqe Section 3.13.1.

2.9.9.4 Intervenor's Right to file Proposed Findings

An intervenor may file proposed findings with respect to all
issues whether or not raised by his own contentions. 140rthern
States Power Co. (Prairie Island Nuclear Generating Plant,
Units 1 & 2), ALAB-244, 8 AEC 857, 863 (1974); Consumers Power
.C_o (Midland Plant, Units 1 and 2), LBP-85-2, 21 NRC 24, 32m
(1985), vacated as moot, ALAB-842, 24 NRC 197 (1986).

A Board in its discretion may refuse to rule on an issue in
its initial decision if the party raising the issue has not
filed proposed findings of fact and conclusions of law.
Statement of Policy on Conduct of Licensina Proceedinal, CLI-
81-8, 13 NRC 452, 457 (1981).

The right to file proposed findings of fact in an adjudi-
cat', is not unlawfully abridged unless there was prejudicial
error in refusing to admit the evidence that would have been
the subject of the findings. Southern California Edison Co.
(San Onofre Nuclear Generating Station, Units 2 and 3), CLI-
82-11, 15 NRC 1383, 1384 (1982).

2.9.9.5 Attendance at/ Participation in Prehearing Conferences /
llearings

An intervenor seeking to be excused from a prehearing
conference should file a request to this effect before the
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j conference date. Such a request should present the justifica-
i tion for not attending. Public Service Co. of New Hampshire

(Seabrook Station, Units 1 & 2), ALAB-488, 8 NRC 187, 190-91;

, (1978). For a discussion of a party's duty to attend
j hearings, Igg Section 3.6.

Where an intervenor indicates its intention not to parti-
| cipate in the evidentiary hearing, the intervenor may be held
t in default and its admitted contentions dismissed although the
. Licensing Board will review those contentions to assure that
j they do not raise serious matters that must be considered.
1 Boston Edison Co. (Pilgrim Nuclear Generating Station, Unit

2), LBP-76-7, 3 NRC 156, 157 (1976). Sag Public Service Co.
of New Hampshire (Seabrook Station, Units 1 and 2), LBP-9')-12,

.

31 NRC 427, 429-31 (1990), aff'd in part, ALAB-934, 32 NRC 1
(1990).i

An appropriate sanction for willful refusal to attend a
: Prehearing Conference is dismissal of the petition for
j intervention. Arizona Public Service Co. (Palo Verde Nuclear
i Generating Station, Units 1, 2 and 3), LBP-91-13,.33 NRC 259,
; 262-63 (1991). In the alternative, an appropriate sanction is

the acceptance of the truth of all statements made by the
! applicant or the NRC Staff at the Special Prehearing Con-

ference. - Application of that sanction would also result in;

dismissal. Wisconsin Electric Power Co. (Point Beach Nuclear<

Plant, Unit 1), LBP-82-108,16 NRC 1811,1817_(1982).

A Licensing Board is not expected to sit idly by when parties
refuse to comply with its orders. Pursuant to 10 CFR s-2,718,

.

a Licensing Board has the power _and-the duty to. maintain
| order, to take appropriate action-to avoid delay and to -

-

; regulate the course of the hearing and the conduct of the
participants. Furthermore, pursuant to 10 CFR 6-2.707, the

.

refusal of a party to comply with a Board order relating to
,

its appearance at a proceeding constitutes a default for which
j a Licensing Board may make such orders in regard to the-

failure as are just. Lona Island Liahtina Co. (Shoreham
Nuclear Power Station, Unit _1), LBP-82-Il5, 16 NRC 1923, 1928;

(1982).
'

.

A party may not be heard to complain that its rights were
unjustly abridged after having purposefully refused to
participate. Lona Island Liahtina Co. (Shoreham Nuclear'

Power Station,-Unit 1), LBP-82-ll5, 16 NRC 1923, 1935-(1982).
,

~

Dismissal'of a party is the ultimate sanction applicable .to an
: intervenor. On the other hand, where a party fails to carry
: out the responsibilities imposed by the fact of its participa-
1 -tion in the proceeding, such a party may be found to be in
y/ default and its contentions dismissed. Consumers Power Co1_;

(Palisades Nuclear Power Facility), LBP~82-101, 16 NRC 1594,
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1595-1596 (1982), citina, Boston Edison Co. (Pilgrim Nuclear
Generating Station, Unit No. 2), LBP-76-7, 3 NRC 156 (1976).

2.9.9.6 Pleadings and Documents of Intervenors

An intervenor may not disregard an adjudicatory board's
direction to file a memorandum without first seeking leave
of the board. Public Service Co. of New Hampshire (Sea-
brook Station, Units 1 & 2), ALAB-488, 8 NRC 187 (1978).

2.9.10 Cost of Intervention

2.9.10.1 Financial Assistance to Intervenors

The question of fundin, 'f intervenors' participation was
addressed by the Commission in iluclear Reaulatory Commissig_n.
(Financial Assistance to Participants in Commission Proceed-
ir.gs), CLI-76-23, 4 NRC 494 (1976). Therein, the Commission
stated that it would not provide funding for participants in
licensing, enforcement or antit.ust proceedings and that it
also would not provide such funding for participants in
rulemaking proceedings as a general proposition, although it
would attempt to provide funds for qualified GESMO partici-
pants.

Part of the basis for the Commission's determination was an
opinion issued by the Comptroller General. Noting that the
Commission lacks express statutory authority to provide funds,
the opinion stated that the Commission might nevertheless
provide funds to a participant if the Commission determines
that: (1) it cannot make the necessary licensing or rulemaking
determinations unless financial assistance is extended to the
participant who requires it; and (2) the funded participation-
is " essential" to the' Commission's disposition of the issues.
The Commission found that it could not make these deter-
minations with respect to participants in licensing, enforce-
ment, antitrust and general rulemaking proceedings. On the
other hand, due to the singular importance of the GESM0
proceedings, the Commission would seek to provide financial
assistance to GESM0 participants who applied by a specified
deadline and who qualified for such assistance.

Subsequent to CLI-76-23, the Comptroller General issued an
opinion on funding of intervenors in FDA proceedings. That
ruling was a major shift from the opinion issued by the
Comptroller General in the NRC case in that the test set out
therein was not whether intervention was " essential" but
whether it could " reasonably be expected to contribute
substantially to a full and fair determination" of the pending
matter.

! In 1976, the Comptroller General issued two decisions in
which he held that " funding of intervenors in the absence
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|_ of specific Congressional authorization was permissible
where participation by the intervenor is required by
statute or intervention is_necessary to assure adequate
representation of opposing points of view and the_ inter-
venor is indigent or otherwise unable to bear the finan-

3

: cial cost of participation." However, this position was
overruled by the Second Circuit Court of Appeals, which
held that an agency could not fund participants in its
proceedings without a specific grant of authority from

i the Congress. Greene County Plannina Board v. FPC, 559 -
F.2d 1227 (2d Cir. 1977), cert. denied, 434 U.S. 1086 (1978)."

On this basis, in part, funding for intervenors was denied in
sn Nuclear Company. Inc. (Low Enriched Uranium Exports to:

.FURATOM Member Nations), CLI-77-31, 6 NRC 849 (1977).
_

The Commission is in favor of funding intervenors but Congress4

has precluded such funding for fiscal year 1980. Metropolitan'

| - Edison Co. (Three Mile Island Nuclear Station, Unit 1), CLI-
80-19,11 NRC 700 and CL1-80-20,11 MC 705 (1980). Authori--

.
zation acts for subsequent fiscal ye4rs have explicitly-

! prohibited NRC from utilizing appre.riated monies to fund
| intervenors. .Sfe Rochqit_er Gas a uElectric Corp. (R.E.

Ginna Nuclear Plant, Unit 1), LBP-83-73,18 NRC 1231,1239*

[ S (1983).

| A claim for funding by intervenor for past participation is
precluded because the Commission has determined not to,-

i_ initiate a program to provide funding for intervenors.
1 Puerto Rico Power Authority (North Coast Nuclear Plant, Unit
4

1), LBP-80-15, 11 NRC 765, 767-768 (1980).

Some financial assistance was made available to .intervenors*

i for procedural matters, such as frce transcripts in adjudica-
tory proceedings on an application for a license or an amend-.

ment thereto in prior Commission rules. 10 CFR 95 2.708(d),
2.712(f) and 2.750(c). (45 Fed. Rea. 49535, July 25, 1980)..

Those rules.have since been amended so that procedurali

financial assistance is not now available.

The Commission is n t empowered to expend its appropri- .s.

ated funds for the purpose of funding consultants to
L intervenors. See P.L. 97-88, Title V Section 502-[95

Stat. 1148'(1981)] and P.L.-97-276 Section-101(g)'[96
Stat. 1135 (1982)]. Nor does_it: appear that the Commission.

has authority-to. require the utility-applicants to-do .so-
or to assess fees for that purpose where..the service to
be performed is for intervenors'-benefit and is not one
needed by the Commission to discharge its own licensing
responsibilities. See Mississioni Power and Licht Co.

_f v. NRC, 601 F.2d 223--(5th Cir. 1979), cert, denied, 444
,

U.S. 1102 (1980). See.alsq National Cable Television
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Association. Inc. v. Uniteo States, 415 U.S. 336 (1978);
f_ederal Power Commission v. New Enaland Power Co., 415
U.S. 345 (197'); Cincinnati Gas and Electric Co. (William
H. Zimmer Nuciear Power Station, Unit No. 1), CL1-82-40,
16 NRC 1717 (1982); Metropolitan Edison Co (Three Mile
Island Nuclear Station, Unit 1), ALAB-772, 19 NRC 1193,
1273 (1984), rev'd in part on other arounds, CL1-85-2,

tietrocolita. Edison _Cp2 (lbree Mile21 NRC 282 (1985); n
,

Island Nuclear Station, Unit 1), ALAB-807, 21 NRC 1195,
1212 (1985), citino, Pub. L. No. 98-360, 98 Stat. 403
(1984). See Houston Liahtina and Power Co._ (Allens
Creek Nuclear Generating Station, Unit 1), ALAB-625, 13 NRC
13, 14-15 (1981).

2.9.10.2 Intervenors' Witnesses

The Appeal Board has indicated that where an intervenor would
call a witness but for the intervenor's financial inability to
do so, the licensing Board may call the witness as a Board
witness and authorize NRC payment of the usual witness fees
and expenses. The decision to take such action is a matter of
Licensing Board discretion which should be exercised with
circumspection. If the Board calls such a witness as its own,
it should limit cross-examination to the scope of the direct
examination. Consumers Power Co. (Midland Plant, Units 1 &
2), ALAB-382, 5 NRC 603, 607-608 (1977),

2.9.11 Appeals by Intervenors

An intervenor may seek appellate redress on all issues
whether or not those issues were raised by his own con-
tentions. Northern States Power Co. (Prairie Island Nuclear
Generating Plant, Units 1 & 2), ALAB-244, 8 AEC 857, 863
(1974).

2.9.12 Intervention in Remanded Proceedings

The Licensing Board was " manifestly correct" in rejecting a
petition requesting intervention in a remanded proceeding
where the scope of the remanded proceeding had been limited by
the Commission, and the petition for intervention dealt with
matters outside that scope. The Licensing Board had limited
jurisdiction in the proceeding and could consider only what
had been remanded to it. Carolina Power and Liaht ^ompany

(Sheaton Harris Nuclear Power Plant, Units 1-4). ALn6-526, 9
NRC 122, 124 n.3 (1979).

O
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2. J Nonparty Participation - Limited Ap.pearance ard Interested
i States

2.10.1 Limited Appearances in NRC Adjudicatory Proceedings
.

Although limited appearees are not parties to any proceeding,
statements by limited appearees can serve to alert the
Licensing Board and the parties to areas in which evidence may
need to be adduced. Iowa Electric Licht & Power Co. (Duane
Arnold Energy Center), ALAB-108, 6 AEC 195, 196 n.4 (1973).

; 2.10.1.1 Requirements for Limited Appearance

! The requirements for becoming a limited appearee are set
out in 10 CFR 9 2.715. Based upon that section, the
requirements for limited appearances are generally within
the viscretion of the presiding officer in the proceeding.
Commonwealth Edison Co. (Dresden Nuclear Power Station, Unit

,

1), CLI-81-25, 14 NRC Ai6, 623 (1981).
,

2.10.1.2 Scope / Limitations of Limited Appearances

4 Under 10 CFR 9 2.715(a), the role of a limited appearee is
in restricted to making oral or written statements of his

!(v) position on the issues within such limits and on such
; conditions as the Board may fix.

Pursuant to 10 CFR Q 2.715(a), limited appearance statements
may be permitted at the discretion of the presiding officer,

I but the person admitted may not otherwise-participate in the
: proceeding. Metrooolitan Edison Co. (Three Mile Island

Nuclear Station, Unit 1), CLI 83-25, 18 NRC 327, 333 (1983).

| A. limited appearance statement is not evidence and need only
; be taken into account by the Licensing Board to the extent

that it may alert the Board or parties to areas in which1

evidence may need to be adduced. Iowa Electric' Licht & Power.

' Co., ALAB-108, suora, (dictum).
:

; The purpose of limited appearance statements is to-alert the
; Licensing Board and parties to areas in which evidence may
: need to be adduced. Such statements do not constitute

evidence, and-accordingly, the Board is not obligated to
discuss them in its decision. Louisiana Power and Licht Co.
(Waterford Steam Electric-Station, Unit 3), ALAB-732, 17 NRC
1076, 1087 n.12 (1983), citing,10 t'FR S 2.715(a); lowa
Electric Licht and Power Co Juane Arnold Energy Center),

-ALAB-108, 6 AEC 195, 196 n.4 (1973).
,

' O A person who makes a limited appearance before a Licensing
i V Board may not appeal from that Board's decision. Metropolitan

Edison Company (Three Mile Island Nuclear Generating Station,
Unit 2), ALAB-454, 7 NRC 39 (1978).
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2.10.2 C'articipation by Nonperty Interested States

Ur.dcr 10 OfR $ 2.715(c), an interested State may partici-
pate in a prcceeding even thovah it is not a party, in
this context, the Board must afford representatives of
the interested State the opportunity to introduce evi-
dence, interrogate witnesses and advise the Commission.
In so doing, the interested State need not take a posi-
tion on any of the issues. Even though a State has
submitted contentions and intervened under 10 CFR i 2.714,
it may part U rate as an " interested State" under 10 CFR
6 2.715(c) on issues in the proceeding mt raised by its
own contentions. USERDA (Clinch River oieeder Reactor
Plant), ALAB-354, 4 NRC 383 (1976); Lona Island liattling
h (Shoreham Nuclear Power Station, Unit 1), LBP-82-19,

.

15 NRC 601, 617 (1982). h Lalso Public Service Co. of
New Hitmp1Mn (Seabrook Station, Units 1 and 2), LBP-82-76,
16 NRC 1029, 1079 (1982), citina, Gulf StetaLRuliljaLGL
(River Bend Station, Units I and 2), ALAB-444, 6 NRC 760
(1977). However, once a party is admitted as an interested
State under Section 2.715(c), it may not reserve the right to
intervene later under Section 2.714 with full party status. A

petition to intervene under the provisions of the latter
section must conform to the requirements for late filed
petitions. [onsolidated Edison Co. of N.Y. (Indian Point,
Unit No. 2) and .P_qwgr Authority of the State of N.Y. (Indian
Point, Unit No. 3), LDP-82-25, 15 NRC 715, 723 (1982).

A Licensing Board may require the representative of an
interested State to indicate in advance of the hearing the
subject matter on which it wishes to participate, but such
a showing is not a prerequisite of admission under 10 CFR
9 2.715(c). Indian Point, spn , 15 NRC at 723.

Section 2.715(c) states that the Commission shall " afford
representatives of an interested State... and or agencies
thereof, a reasonable opportunity to participate." .Given this
language, a Licensing Board is not limited to recognizing only
one representative of a State. Thus the Licensing Board may
admit the Attorney General of an bterested State even though
a State law designates another person as the State's represen-
tative. Indian Point, supra, 15 h " at 719. Although some
language in the Indian Point decision seemed to indicate that
State law does not control the designation of a State
representative, the decision actually rested upon the fact
ti.at the State Attorney O neral did not agree that the State
law designated someone otner than the Attorney General to
represent the State. In the absence of a contrary judicial
decision, the Commission will defer to the Attorney General's
interpretation of the State law designating the State's repre-
sentative. Public Service Co. of New Hampshire (Seabrook
Station, Units 1 and 2), ALAB-862, 25 NRC 144, 148, 149 and,

I n.13 (1987).
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A State participating as an interested State may appeal an |

} adjudicatory board's decision so that an interested State
participating under 10 CFR 6 2.715(c) constitutes the sole

2 exception to the normal rule that a nenparty to a proceeding
{ may not appeal.from the decision in that proceeding.

litkopolitan Edison Co. (Three Mile Island Nuclear Generating2 ;

Station, Unit 2), ALAB-454, 7 NRC 39 (1978).

Section 274(1) of the Atomic Energy Act confers a right to
i participcte in licensing proceedings on the State of loca- ,

'

{ tion for the subject facility. However, 10 CFR 6 2.715(c)
1 of the Commission's Rules of Practice extends an o)por-
I tunity to participate not merely to the State in witch a
j facility will be located, but also to those other States

that demonstrate an interest cognizable under Section
1 2,715(c). Exxon Nuclear Company. Inc. (Nuclear fuel Recovery

and Recycling Center), ALAB-447, 6 NRC 873 (1977). Sfg, Lh,
<

: Philadelphia Electric Co# (Peach Bottom Atomic Power Station,
Units 2 & 3), CL1-74-32, 8 AEC 217 (1974).;

4

i Although a State seeking to participate as an " interested
: State" under Section 2.715(c) need not State contentions,

once in the proceeding it must comply with all the procedural
rules and.is subject to the same requirements as parties;

: appearing before the Board. Gulf Stat 3s Utilities Co. (River
j Bend Station, Units 1 & 2), ALAB-444, 6 NRC 760 (1977);
i J11inois Power Co. (Clinton Power Station, Unit No. 1), LBP-

82-103, 16 NRC 1603, 1615 (1982), diing, River Bend, inn, 6;
' NRC at 768. Nevertheless, the Commission has emphasized that t

| the participation of an interested sovereign State, as a full
.

party or otherwise, is always desirable in the NRC licensing
process. Public Service Company of New Hamoshin (Seabrook

| Station, Units 1 & 2), CLI-77-25, 6 NRC 535 (1977). A State's
j participation may be so important that the State's desire to
t be a party to Commission review may be one factor to consider

in determining whether the State should be permitted to
participate in the Commission review, even though the 3 tate

,

| has not fully complied with the requirements for such
participation. 16

A State has no right to participate in administrative appeals,

. when it-has not participated in the underlying hearing. The.

Commission will deny a State's extremely untimely petition to
intervene as a non-party interested State which is filed on
the eve of the Commission's licensing decision. Cleveland
Electric 111uminatina Co. (Perry Nuclear Power Plant, Units 1
and 2), CL1-86-20, 24 NRC 518, 519 (1986), aff'd sub nom. Qhig

L v. NE, 814 F.2d 258 (6th Cir,1987).-

'p 10 CFR $ 2.715(c)'has been amended to include counties and ,

Q municipalities and agencies thereof as governmental entities i

in addition to States which may par:icipate in NRC adjudica- |
,
'

tory procodings as " interested" gr/ernment bodies', j
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A governmental body must demonstrate a genuine interest in
participating in the proceeding. A Licensing Board denied a
municipality permission to participate as an interested State
in a reopened hearing where the municipality failed to: file
proposed findings of fact; comply with a Board Order to
indicate with reasonable specificity the subject matters on
which it desired to participate; appear at an earlier
evidentiary hearing; and specify its objections to tho Staff
reports which were the focus of the reopened hearing. Public
lervice Co. of New Hampshire (Seabrook Station, Units 1 and
2), LBP 86-24, 24 NRC 132, 136 (1986).

Section 2.715(c) was also amended to more clearly delineate
the participation rights of " interested" government bodies.
As amended, this section provides that " interested" government
bodies may introduce evidence, interrogate witnesses, advise
the Commission without taking a position on any issue, file
proposed findings, appeal the Licensing Board's decision, and
seek review by the Commission.

The mere filing by a State of a petition to participate in an
operating license application pursuant to 10 CfR 6 2.715(c) as
an interested State is not cause for ordering a hearing. The
application can receive a thorough agency review, outside of
the hearing process, absent indications of significant
controverted matters or serious safety or environmental
issues. Niacara Mohawk Power Coro2 (Nine Mile Point Nuclear
Station, Unit 2), LBP-83-45, 18 NRC 213, 216 (1983); Duauesne
Licht Co. (Beaver Valley Power Station, Unit 2), LBP-84-6,19
NRC 393, 426 (1984), citing, Northern States Power Co. (Tyrone
Energy Park, Unit 1), CL1-80-36, 12 NRC 523, 527 (1980).

Although a State has.a statutory right to a reasonable
opportunity to participate in NRC proceedings, it may not
seek to appeal on issues it did not participate in below, or
seek remand of those issues. However, the State is given an
opportunity to file a brief amicus curiae. ILatific Gas aqd
Qectric C0 (Diablo Canyon Nuclear Power Plant, Units 1 & 2),2

ALAB-583, 11 NRC 447 (1980).

A late decision by the Governor of a State to participate as
,

representative of an interested State can be granted, but the '

Governor must take the proceeding as he finds it. He cannot
complain of rulings made or procedural arrangements settled
prior to his participation. Pacific Gas and Electric Company

(Diablo Canyon Nuclear Power Plant, Units 1 & 2), ALAB-600, 12
NRC 3, 8 (1980); Lona Island liahtina 001 (Shoreham Nuclear
Power Station, Unit 1), LBP-83-13, 17 NRC 469, 471-72 (1983),
citing,10 CFR S 2.715(c); Cincinnati Gas and Electric Co.
(Wm. H. Zimmer Nuclear Station), LBP-80-6, 11 NRC 148, 151
(1980).
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An interested State that has elected to litigate issues as a
full party under 10 CFR 6 2.714 is accorded the rights of an
" interested State" under 10 CFR S 2.715(c) as to all other
issues. Public Service Co. of New Hamoshire (Seabrook
Station, Units 1 and 2), LBP-83-9, 17 NRC 403, 407 (1983),
citina, Pro.iect Manaaement Corp. (Clinch River Breeder
Reactor Plant), ALAB-354, 4 NRC 383, 392-93 (1976).

10 CFR 6 2.715(c) authorizes an interested State to intro-
duce evidence with respect to those issues on which it
has not taken a position. However, at the earliest pos-
sible date in advance of the hearing, an interested State
must state with reasonable specificity those subject areas,
other than its own contentions, in which it intendt u
participate. Seabrook, igp_ta,17 NRC at 407.

The presiding officer mn require an interested governmental_

entity to indicate with reasonable specificity, jn advanct_qf
the hearina,-the subject matters on which it desires to
participate. However, once the= time for identification of new 4

issues by even a governmental participant has passed, either
by schedule set by the Board or by circumstances, any new
contention thereafter advanced by the governmental participant
must meet the test for nontimely contentions. Lona Island

O Liahtina Co. (Shoreham Nuclear Power Station, Unit 1), LBP-
83-30, 17 NRC 1132, 1140 (1983). Eqe, n . Lona Island
lightina Co. (Shoreham Nuclear Power Station, Unit 1), LBP-
82-19, 15 NRC 601, 617 (1982).

An interested State, once admitted to a proceeding, must
observe the procedural requirements applicable'to other
participants. Every party, however, may seek mod,fication
for good cause of time limits previously set by= a Board.
Moreover, good cause, by its very nature, must be an ad hoc
determination based on the facts and circurrstances applicable
to the particular determination. .Ho_uston Liahtina and. Power
A (South Texas Project, Units 1 and 2), LBP-83-26, 17 NRC
945, 947 (1983).

Although an interested State must cb"a applicable proce-
dural requirements, including time limit . the f acts and
circumstances which would constitute good cause for extending
the time available to a State may not be coextensive.with
those warranting that action for another p?rty. States need
.not, although they.may, take a position with respect to an-
issue in order to participate in the resolution of that-issue.
Reflecting political changes which uniquely bear upon bodies
such as States, a State's position on an issue (and the degree-

of-its participation with~ respect.to that issue) might under-
. standably change during the c0Jrse of a Board's Consideration
( of the issue. The Commission itself has recognized such

factors, and it has permitted States to participate even where
contrary to a procedural requirement which might bar another
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party's participation. Houston liahtina and Power CL (South |
Texas Project, Units 1 and 2), LDP-83-26, 17 NRC 945, 947 '

(1983), citing, Public Service Co. of New Hamostdrs (Seabrook
Station, Units 1 and 2), CLI-77-25, 6 NRC 535 (1977). Eq.e 10
CFP 5 2.715(c).

A county does not lose its right to participate as an it.-
terested governmental agency pursuant to 10 CFR s 2.715(c)
because it has elected to participate as a full intervenor
on specified contentions. Lona Island Llahtina Co.
(Shoreham Nuclear Power Station, Unit 1), LBP-83-30, 17
NRC 1132, 1139 (1983), citina, Lona Island Lichtina Co.
(Shoreham Nuclear Power Station, Unit 1), LBP-82-19, 15 NRL
601, 617 (1982).

A State's status as an interested State Joes not confer upon
it any special power to adopt contentions which have been
abandoned by their sponsor. A State must observe the
pro.edural requirements applicable to other participants.
Ptolic Service Co. of New Hampshire (Seabrook Station, Units 1
and 2), LBP-90-12, 31 NRC 427, 430-31 (1990), aff'd in part on
other aroundi, ALAB-934, 32 NRC 1 (1990).

Any governmental participant seeking to advance a late
contention or issue, whather or not it be a participant
already in the case or one seeking to enter, must satisfy the
criteria for late-filed contentions as well as the criteria
for reopening the record. 1harehn, apn,17 NRC at 1140.

2.11 Discovery

2.11.1 Time for Discovery

Discovery begins on admitted contentions af ter the first
prehearing conference. 10 CFR 2.740(a)(1). Duke Power Co.
(Catawba Nuclear Station, Units 1 and 2), LBP-82-Il6, 16 NRC
1937, 1945 (1982).

Under 10 CFR 6 2.740(b)(1), there can be no formal discovery
prior to the special prehearing conference provided for in
Section 2.751a. In any event, a potential intervenor has no
right to seek discovery pricr to filing his petition to
intervene. Wisconsin Electric Power Co. (Koshkonong Nuclear
Plant, Units 1 & 2), CLI-74-45, 8 AEC 928 (1974); Northern
States Power Co. (Prairie Island Nuclear Generating Plant,
Units 1 & 2;. ALAB-107, 6 AEC 188, reconsid. den., ALAB-110,
6 AEC 247, M f'd, CLI-73-12, 6 AEC 241 (1973). See also HP_1
v. AEG, 502 F.2d 424, 428-29 (D.C. Cir. 1974). Once an
intervenor has been admitted, formal discovery is limited to
matters in controversy which have been admitted. 10 CFR S
2.740(b)(1). Discovery on the subject matter of a contention
in a licensing proceeding can be obtained only after the con-
tention has been admitted to the proceeding. Wisconsin
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Electric Power CL (Point Beach Nuclear Plant, Unit 1), ALAB-
) 696, 16 NRC 1245, 1263 (1982). le.g Vermont Yankee NucletC

Power Corh (Vermont Yankee Nuclear Power Station), LBP-88-25,a

! 28 NRC 394, 396 (1988) (the scope of a contention is deter-
'

mined by the literal terms of the contention, coupled with its;

J stated bases), reconsid. denied on other aroundi, LBP-88-25A,
| 28 NRC 435 (1988).
~i

A Licensing Board denied an applicant's motion for leave to
commence limited discovery against persons who had filed

j petitions to intervene (at that point, nonparties). The Board
entertained substantial doubt as to its authority to order the;

i requested discovery, but denied the motion specifically
i because it found no necessity to follow that course of action.
j The Board discussed at length the law relating to the

prohibition found in 10 CFR i 2.740(b)(1) against discovery!

beginning prior to the prehearing conference provided for in'

: 10 CFR i 2.751a. Detroit Edison Company (Enrico Fermi Atomic
Power Plant, Unit 2), LBP-78-37, 8 NRC 575, 577-584 (1978).

'

Prior te '.he grant of a formal hearing on a proposed operating
i licent . A. had. * Licensing Board directed questions to the
i applit mi es NF H aff to clarify the record regarding a*

possib , taig h w ..';ch had not been addressed directly by

questions wex!
wy. f the parties. The Board believed itsi the pres ca

a perndtted inquiry,10 CFR S 2.756, toj .

determine whether possible areas of concern could be resolved;

informally witicut a formal hearing. Such questions did not-

! constitute imparmissible discovery prior to the grent of a-
i hearing. (soraia Power Co. (Vogtle Electric Generating Plant,
j Units 1 and 2), LBP-91-6, 33 NRC 169, 171-72 (1991).
i
; Applicants are entitled to prompt discovery concerning
4 the bases of contentions, since a good deal of information

is already available from the FSaR and other documents,

i early in the course of the proceeding. Commonwealth Edison
! f_L (Byron Station, Units 1 and 2), LBP-81-30-A, 14 NRC 364,
j 369 (1981).

Under 10 CFR S 2.740(b)(1), discovery is ordinarily _to be
completed before the prehearing conference held pursuant to 10,

; CFR S 2.752, absent good cause shov:n. The fact that a party
did not engage in prehearing discovery to obtain an expert
witness' " backup" calculaticns does not preclude a request at+

trial for.such information, but the Licensing Board may take
; - into-account the delay in deciding to grant such a last minute
; request. Illinois Power Co. (Clinton Power Station, Units 1 &

2), ALAB-340, 4 NRC 27 (1976).'

O The fact that late intervention has been permitted should not;,h disrupt established discovery schedules since a tardy
petitioner with no good excuse must take the proceeding as he

.

$
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finds it. Nuclear fuel Servkes. Inc (West Valley Reprocess- !
'ing Plant), CL1-75-4, 1 NRC 273 (1975).

Under 10 CFR s 2.740(b)(1), discovery is available after a
contention is admitted and may be terminated a reasonable time
thereafter. Litigants are not entitled to further discovery
as a matter of right with respect to information relevant to a
contention which first surf aces long after discovery on that
contention has been terminated, iluke Power 00 (Catawba1

Nuclear Station, Units 1 and 2), LBP-84-24,19 NRC 141s,1431-
32 (1984), aff'd, ALAB-813, 22 NRC 59 (1985). However, an
Appeal Board has recently held that a Licensing Board abused l
its discretion by denying intervenors the opportunity to

'

conduct discovery of new information submitted by the
applicant and admitted by the Board on a reopened record.
The Appeal Board found that, although there might have been a
need to conduct an expeditious hearing, it was improper to
deny the intervenors the opportunity to conduct any discovery
concerning the newly admitted information where it was not
shown that the requested discovery would delay the hearing.
Lonq J:largj1ghting Co. (Shoreham Nuclear Power Station, Unit

_

1), ALAB-832, 23 NRC 135, 160-61 (1986), rev'd in part on
pther arounfil, CL1-87-12, 26 NRC 383 (1987).

The Commission has expressly advised the Licensing Boards to
see that the licensing arocess moves along at an expeditious
pace, consistent with tie demands of fairness, and the fact
that a party has personal or other obligations or fewer
resources than others does not relieve the party of its
hearing obligations. Nor does it entitle the party to an
extension of time for discovery absent a showing of good
cause, as judged by the standards of 10 CFR S 2.711. Texal
Litilities Generatina Co. (Comanche Peak Steam Electric
Station, Units 1 and 2), LBP-82-18, 15 NRC 598, 599 (1982).

A party is not excused from compliance with a Board's dis-
covery schedule simply because of the need to prepare for a
related state court trial. Kerr-McGee Chemical Coro. (West
Chicago Rare Earths Facility), LBP-85-46, 22 NRC 830, 832
(1985).

Though the period for discovery may have long since term-
inated, at least one Appeal Board decision seems to indicate
that a party may obtain discovery in order to support a motion
to reopen a hearing provided that the party demonstrates with
particularity that discovery would enable it to produce the
needed materials. VermonLYankee Powtr_CEO2 (Vermont Yankee.

Nuclear Power Station), ALAB-138, 6 AEC 520, 524 (1973). M
see fiqtropolitan Edison Co. (Three Mile Island Nuclear
Station, Unit 1), CL1-85-7, 21 NRC 1104, 1106 (1985) and
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Louisiana Power and Licht Co. (Waterford Steam Electric Sta-,

tion, Unit 3), CL1-86-1, 23 NRC 1, 6 (1986) where the Commis-;

sion nas made it very clear that a movant seeking to reopen
j the record is not entitled to discovery to support its

motion.;

1

j lhe question of Board management of discovery was addressed
j by the Commission in its Statement of Policy on (AndytLA[
j Licensina Proceedinas, CL1-SI-8, 13 NRC 452, 455-456 (1981).
2 The Commission stated that in virtually all cases individual

Boards should schedule an initial conference with the parties
to set a general discovery schedule immediately after~

contentions have been admitted. A Licensing Board may
} establish reasonable deadlines for the completion of dis-

covery. Cleveland Elestric Illuminatina CL (Perry Nuclear'

Power Plant, Units 1 and 2), LBP-83-79, 18 NRC 1400, 1401
(1983), citina, Statement of Policy, apa , 13 NRC at 456.
Although a Board may extend a discovery deadline upon a
showing of good cause, a substantial delay between a discovery
deadline and the start of a hearing is not sufficient, without

,

more, to_ reopen discovery. Ettry, apr3, 18 NRC at 1401.>

An intervenor who has agreed to an expedited discovery
schedule during a prehearing conference is considered to have,

waived its objections to the schedule once the hearing has>

i started. Philadelphia Electric CL (Limerick Generating
Station, Units 1 and 2), CL1-85-15, 22 NRC 184, 185 (1985);,

Philadelohia Electric CL (Limerick Generating Station, Units,

: I and 2), ALAB-845, 24 NRC 220, 251 (1986).

| 2.11.2 Discovery Rules
;

j in general, the discovery rules as between all parties
except the Staff follow the form of the Federal Rules ofd

i Civil Procedure. The legal authorities and court deci-
sions pertaining to Rule 26 of the Federal Rules of Civil

i Procedure provide appropriate guidelines for interpreting
i NRC discovery rules. Allied-General Nuclear Services
'

(Barnwell fuel Receiving and Storage Station), LBP-77-13, 5
NRC 489 (1977); Eublic Service Co. of New HamDJJ11r3 (Seabrook
Station, Units 1 and 2), LBP-83-17, 17 NRC 490, 494-95 (1983),'

citina, Toledo Edison Co. (Davis-Besse Nuclear Power Station),
ALAB-300, 2 NRC 752, 760 (1975).

,

If there-is no NRC rule that parallels a Federal Rule of
Civil Procedure, the Board is not restricted from applying the'

Federal rule. While the Commission may have chosen to adopt
only some of the federal rules of practice to apply to all
cases, it-need not be inferred that the Commission intended to

C preclude a Licensing Board from following the guidance of the
())

4

' Federal rules and decisions in a specific case where there is
no parallel NRC rule and where that guidance results in a fair4

determination of an issue. Seabrook, supra, 17 NRC at 497.
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Rule 25(b)(4) differentiates between experts whom the party
expects to call as witnesses and those who have been retained
or specially employed by the party in preparation for trial.
The Notes of Advisory Committee on Rules explain that
discovery of expert witnesses is necessary, particularly in a
complex case, to narrow the issues and eliminate surprise, but
that purpose is not furthered by discovery of non-witness
experts. Seabroo_k, spn,17 NRC at 497; Commonwealth Edison
C h (Braidwood Nuclear Power Station, Units 1 and 2), LBP-
86-7, 23 NRC 177, 178-79 (1986) (discovery of a non-witness
expert permitted only upon a showing of exceptional circum-
stances). The filing of an affidavit as part of a non-record
filing with a Licensing Board does not make an individual an
expert witness. Texas Utilities Elgttric Co. (Comanche Peak
Steam Electric Station, Units 1 and 2), LBP-87-18, 25 NRC
945, 947 (1987).

In modern administrative and legal practice, including NRC
practice, pretrial discovery is liberally granted to enable
the parties to ascertain the facts in complex litigation,
refine the issues, and prepare adequately for a more expe-
ditious hearing or trial. Texas Utilities Generatina Co.
(Comanche Peak Steam Electric Station, Units 1 and 2), LBP-
81-25, 14 NRC 241, 243 (1981); Pacific Gas & Electric Company
(Stanislaus Nuclear Project, Unit 1), LBP-78-20, 7 NRC 1038,
1040 (1978); Public Service Co. of New Hampslin (Seabrook
Station, Units 1 and 2), LDP-83-17, 17 NRC 490, 494 (1984).

A party may seek discovery of another party without the
necessity of Licensing Board intervention. Where, however,
discovery of a nonparty is sought (other than by deposi-
tion), the party must request the isteance of a subpoena
under Section 2.720. Pacific Gas and Electric ComnaJly
(Stanislaus Nuclear Project, Unit 1), ALAB-550, 9 NRC
683, 690 (1979).

Only those State agencies which are parties in NRC proceedings
are required to respond to requests under 10 CFR 6 2.741 for
the production of documents, in order to obtain documents
from non-party State agencies, a party must file a request for
a subp'ena pursuant to 10 CFR 6 2.720. Kerr-McGee Chemical
(gr h (West Chicago Rare Earths Facility), LBP-85-1, 21 NRC
11, 21-22 (1985), citing, Stanislaus, gora, 9 NRC at 683.

Applicants are entitled to discovery against intervenors in
order to obtaia the information necessary for applicant to
si.act its burden of proof. This does not amount to shifting
the burden of proof to intervenors. Pennsv1vania Power &
Liaht.Cpmpany (Susqueht.nna Steam Electric Station, Units 1
& 2), ALAB-613, 12 NRC 317, 338 (1980).

Each co-owner of a nuclear facility has an independent
responsibility, to the extent that it is able, to provide a
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Licensing Board with a full and accurate record and with
complete responses to discovery requests. The majority owner
must keep the minority owners suff'ciently well informed so
that they can fulfill their responsibilities to the Board.
lexas Utilities Electric Co. (Comanche Peak Steam Electric
Station, Units 1 and 2), LBP-87-27, 26 NRC 228, 230 (1987).

Intervenor may not directly seek settlement papers of the
applicant through discovery. Rule 408 of the Federal Rules
of Evidence provides that offers of settlement and conduct
and statements made in the course of settlement negotiations
are not admissible to prove the validity of a claim. 10 CFR
S 2.759 states a policy encouraging settlement of contested
proceedings and requires all parties and boards to try to
carry out the settlement policy. Requiring a party to
produce its settlement documents because they are settlement
documents would be inconsistent with this policy. Florida
Power & Liaht Com n gy (St. Lucie Plant, Unit No. 2), LBP-
79-4, 9 NRC 164, 183-184 (1979).

A plan to seek evidence primarily through discovery is a
permissible approach for an intervenor to take. Duke Power
A (Catawba Nuclear Station, Units 1 and ), LBP-82-Il6, 16
NRC 1937, 1943 (1982).

O Lack of knowledge is always an adequate response to dis-
covery. A truthful " don't know" response is not sanctionable
as a default in making discovery. Duke Power Co. (Catawba
Nuclear Station, Units 1 and 2), LBP-82-Il6,16 NRC 1937,
1945, 1945 n.3 (1982).

At least one Licensing Board has held that intervenors may
develop and support their contentions-by getting a first
round of discovery against other parties before the inter-
venors are required to provide responses to discovery
against them. Catawba, suora, lu NRC at 1945. But see
2.9.5.11, Northern States Power Co. (Prairie Island Nuclear
Generating Plant, Units 1 and 2), ALAB-107, 6 AEC 188, 192,
raconsid den., ALAB-110, 6 AEC 247, aff'd, CLI-73-12, 6 AEC
241 (1973).

Discovery of the foundation upon which a contention is based
is not only clearly within the realm of proper discovery, but
also is necessary for an applicant's preparation for hearing.
Eublic Service Co. of New Hampshire (Seabrook Station, Units 1
and 2), LBP-83-17, 17 NRC 490, 494 (1983); Kerr-McGee Chemical
Coro. (West Chicago Rare Earths Facility), LBP-86-4, 23 NRC
75, 81 (1986).

f A party's need for discovery outweighs any risk of harm from
q the potential release of information when the NRC Staff has

indicated that no ongoing investigation will be jeopardized,
when all identities and identifying information are excluded
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from discovery; and when all other information is discussed
under the aegis of a protective order. Consumers Powe.t_C.qi
(Hidiand P1 ant, Units 1 and 2), LBP-83-53, 18 NRC 282, 283
(1983), reconsideratj m _ denied, LBP-83-64, 18 NRC 766, 768
(1983), affirmed, ALAB-764, 19 NRC 633 (1984).

2.11.2.1 Construction of Discovery Rules

For discovery between parties other than the Staff, the
discovery rules are to be construed very liberally. Com-
m.qnwealth Edison Co. (Zion Station, Units 1 & 2), ALAB-185,
7 AEC 240 (1974); 1111nois Power C h (Clinton Power Station,
Unit 1), LBP-81-61, 14 NRC 1735, 1742 (1981).

Where a provision of the NRC discovery rules is similar or
analogous to one of the federal rules, judicial interpreta-
tions of that federal rule can serve as guidance for inter-
preting the particular NRC rule. Detroit Edison Company
(Enrico fermi Atomic Power Plant, Unit 2), LBP-78-37, 8 NRC
575, 581 (1978).

2.11.2.2 Scope of Discovery

The test as to whether particular matters are discoverable
is one of " general relevancy." This test will be easily
satisfied unless it is clear that the evidence sought

)
can have no possible bearing on the issues. Commonwealth
Edison Co. (Zion Station, Units 1 & 2), ALAB-185, 7 AEC
240 (1974). A party seeking discovery after the discovery
period is over, however, must meet a higher standard of
relevance. Toledo Edison Co, (Davis-Besse Nuclear Power
Station, Units 1, 2 & 3), LBP-76-8, 3 NRC 199, 201 (1976).
While the " general relevancy" test is fairly liberal, it
does not permit the discovery of material far beyond the
scope of issues to be considered in a proceeding. Thus,
parties may obtain discovery only of information which is
relevant to the controverted subject matter of the pro-
ceeding, as identified in the prehearing order, or which is
likely to lead to the discovery of admissible evidence. This
rule applies as much to Part 70 licenses for special nuclear
material as to Part 50 licenses for construction of utiliza-
tion facilities. Allied General Nuclear Servien (Barnwell
Fuel Receiving and Storage Station), LBP-77-13, 5 NRC 489
(1977). Moreover, while the scope of discovery is rather
broad, requests phrased in terms of "all documents..." are not
favored. Illinois Pqnr Co. (Clinton Nuclear Station, Units 1
& 2), ALAB-340, 4 NRC 27 (1976).

An interve.;or may obtain information about other reactors in
the course of discovery. Cleveland Electric illuminatina Co.
(Perry Nuclear Power Plant, Units 1 and 2), LBP-82-102,16 NRC
1597, 1601 (1982).
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An intervenor's motion which sought to preserve deficient ,
.

j components which the applicant was removing from its plant was
: denied because the motion did not comply with the requirements
i for (1) a stay, or (2) a motion for discovery, since it did

not express an intention to obtain information about thei

| components. The questions raised in the intervenor's motion,
! including the possible need for destructive evaluation of the

'; components, were directed to the adequacy and credibility of
!- the applicant's evidence concerning the components. Texas
i Utilities Electric Co. (Comanche Peak Steam Electric Station,

|
Units 1 and 2), LBP-85-32, 22 NRC 434, 438 n.6 (1985).

! In general, the discovery tools are the same as or similar to
i those provided for by the Federal Rules of Civil Procedure.

The Commission's regulations permit depositions and requests
2 for production of documents between intervenors and applicants
j without leave of the Commission and without any showing of
) good cause (10 CFR 56 2.740a, 2.741). The. regulations (10 CFR
- 6 2.740b) specifically provide for interrogatories similar to
' those addressed by Rule 33 of the Federal Rules,-although such
; interrogatories are not available for use against nonparties.

The scope of discovery under the Commission's Rules of5-

j Practice is similar to discovery under the Federal Rules of
; Civil Procedure. Pacific Gas and Electric Company (Stanislaus
j Nuclear Project, Unit 1), LBP-78-20, 7 NRC 1038, 1040 (1978).

I Since written answers to interrogatories.under oath as
i provided by 10 CFR 6 2.740(b) are binding upon a party
i and may be used in the same manner as depositions, the
i authority of the peson signing the answers to,- in fact,
! provide such answers may be ascertained through discovery.
! Statements of counsel in briefs or arguments are not
: sufficient to establish this authority. . Pacific Gas &

Electric Company (Stanislaus Nuclear Project, Unit 1),
,

; LBP-78-20, 7 NRC 1038, 1045 (1978).
:

If a party has insufficient information to answer inter-
rogatories, a statement to that effect fulfills its obligation
to respond. If the party subsequently obtains additional

; information, it must supplement its earlier response to
include such newly acquired information, 10. (?, 6 2.740(c).'

Pennsv1vania Power and Liaht Co. (Susquehanna Steam Electric--

4 Station, Units 1 and 2), LBP-80-18, 11 NRC 906, 911.(1980).

To determine subject matter: relevance for discovery purposes,- -
it is first necessary_to examine the issue involved. In-an
antitrust proceeding,-a discovery request will not be denied

i where the interrogatoriet are relevant only to proposed
antitrust license conditions and not to whether a situation

C\ inconsistent with the antitrust laws exists. Pacific Gas and
Q Electric Company (Stanislaus Nuclear Project, Unit 1), LBP-

78-20, 7 NRC 1038, 1040 (1978).4

!
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At least one Licensing Board ha. at that, in the proper
circumstances, a party's right it Ke the deposition of'

another party's expert witness may be made contingent upon the
payment of expert witness fees by the party seeking to take
the deposition. Public Service Co. of Oklahoma (Black Fox,
Units 1 & 2), LBP-77-18, 5 NRC 671, 673 (1977).

Based on 10 CTR 2.720(d) and s 2.740a(h), fees for sub-
poenas and the fee for deponents, res)ectively, are to be ,

paid by the party at whose instance tie subpoena was issued, !
'

and the deposition was held. Pursuant to 10 CFR 9 2.740a(d),
objections on questions of evidence at a deposition are simply
to be noted in short form, without argument. The relief of a
stay of a hearing to permit deposition of witnesses is
inappropriate in the absence of any allegation of prejudice.
Each party to an NRC proceeding is not required to convene its
own deposition if it seeks to question a witness as to any,

matter beyond the scope of those issues raised on direct by
the party noticing the deposition. No party has a proprietary
interest in a deposition; therefore, no party has a pro-
prietary interest in a subpoena issued to a deponent.
Cincin.nati Gas and Electric Co. (William H. Zimmer Nuclear-

Power Station, Unit 1), LBP-82-47, 15 NRC 1538, 1544-1546
(1982).

The Licensing Board, as provided by 10 CfR S 2./40(c) and
10 CFR 6 2.740(d), may and should, when not inconsistenti

with fairness to all parties, limit the extent or control
the sequence of dhcovery to prevent undue delay or impo-
sition of an undue Darden on any party. tLq.tropolit an
Edison Company (Three Mile Island Nuclear Station, Unit No.

,

1), C! I-79-8,10 NRC 141,147-148 (1979). Thus, a Licensing
-Board may issue a protective order which limits the represen-
tatives of a party in a proceeding who may conduct discovery
of pa ticular documents. Texas Utilities Elec.1ric Co.
(Comanche Peak Steam Electric Station, Units 1 and 2),
ALAB-870, 26 NRC 71, 75 (1987).

A party is only required to reveal information in its
possession or control. A party need not conduct extensive
independent research, although it may be required to perform
some investigation to determine what inf5rmation it actually
possesses. Eennsv1vania Power and licht Co. (Susquehanna
Steam Electric Station, Units 1 and 2), ALA8-613, 12 NRC 317,
334 (1980). This holding has been codified in the Rules of
Practice at 10 CFR $ 2.740(b)(3) which also prohibits the use
of interrogatories which request a party to explain the
reasons why the party did not use alternative data, assump-
tions, and analyses in developing its position on a matter in
the proceeding. 54 Fed. Rea. 33168, 33181 (August 11, 1989).
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A party is not required to search the record for information
in order to respond to interrogatories where the issues that
are the subject of the interrogatories are already defined in
the record and the requesting party is as able to search the
record as the party from whom discovery is requested. Igni
Utilities Electric Co2 (Comanche Peak Steam Electric Station,
Units 1 and 2), LBP-87-18, 25 NRC 945 948 (1987).

,

2.11.2.3 Requests for Discovery During flearing

Requests for background documents from a witness, to supply
answers to cross-examination questions which the witness is
unatle to answer, cannot be denied solely because the material

,

had not been previously requested through discovery. However,
'

it can be denied where the request will cause significant-
delay in.the hearing and the information sought has been
substantially supplied through other testimony. Illinois

Power C L (Clinton Nuclear Station, Units 1 & 2), ALAB-340,
4 NRC 27 (1976).

2.11.2.4 Privileged Matter

As under the Federal Rules of Civil Procedure, privileged or

O confidential material may be protected from discovery under
Commission regulations. To obtain a protective order (10 CFR
6 2.740(c)), it must be demonstrated that:

(1) the information in question is of a type customarily
held in confidence by its originator;

(2) there is a rational basis for having customarily held
it in confidence;-

(3) it has, in fact, been kept in confidence; and

(4) it is not found in public sources.

Kansas Gas & Electric Cq,. (Wolf Creek Nuclear Generating
Station, Unit 1), ALAB-327, 3 NRC 408 (1976). See also
Section 6.23.3.

The' claimant of a privilege must bear the burden of proving
that it is entitled to such protection, including pleading it
adequately in its response. Lono Island Liahtina Co.
(Shoreham Nuclear Power Station,. Unit 1), LBP-82-82, 16 NRC
1144, 1153 (1982),_ citina, In re Fischel, 557 F.2d 209 (9th
Cir.1977); Public Service Co. of New Hampshire (Seabrook
Station, Units 1 and 2), LBP-83-17, 17 NRC 490, 495 (1983).
Egg Shoreham, suora, 16 NRC at 1153. Intervenors' mere

\ assertion that the material it is withholding c.onstitutes
attorney work product is insufficient to meet that burden.
Seabrook, suota, 17 NRC at 495.
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It is not sufficient for a party asserting certain documents
to be privileged from discovery to await a motion to compel
from the party seeking discovery prior to the asserting party
setting forth its assertions of privilege and specifying those
matters which it claims to be privileged. Shoreham, E nrra, 16
NRC at 1153.

Pursuant to 10 CFR 6 2.740(b)(1), parties may generally
obtain discovery regarding any matter, not privileged, which
is relevant to the subject matter in the proceeding. While
the Federal Rules of Civil Procedure are not themselves
directly applicable to practice before the Commission,
judicial interpretations of a Federal Rule can serve as
guidance for the interpretation of a similar or analogous NRC
discovery rule. By choosing to model Section 2.740(b) after
Federal Rule 26(b), without incorporating specific limita-
tions, the Commission implicitly chose to adopt those
privileges which have been recognized by the Federal Courts.
Shoreham, Hitra, 16 NRC at 1157.

.

r

A party objecting to the production of documents on grounds of
privilege has an obiigation to specify in its response to a
document request those same matters which it would be required
to set forth in attempting to establish " good cause" for the
issuance of a protective order, i.e., there must be a specific
designation and description of (1) the documents claimed to be
privileged, (2) the privilege being asserted, and (3) the
pacise reasons why the party believes the privilege to apply
to such documents. Lona liland Lightina Co1 (Shoreham
Nuclear Power Station, Unit 1), LBF-82-82, 16 NRC 1144, 1153
(1982); Ruke Power Co. (Catawba Nuclear Station, Units 1 and
2). LBP-82-ll6, 16 NRC 1937, 1942 (1982).

Claims of privilege must be specifically asserted with*

respect to particular documents. Privileges are not
absolute and may or may not apply to a particular document,
depending upon a variety of circumstances. Shoreham, supra,
16 NRC at 1153, citina, ErLiled_ Slates v. El Paso _Co2, 682 F.2d
530, r_gh'a denied, 688 F.2d 840 (1982), g rt, denied, 104 S.
Ct. 1927 (1984); United Sta_t.es v. Davis, 636 F.2d 1028, 1044
n.20 (5th Cir. 1981).

In determining whether a party's inadvertent disclosure of a
privileged document constitutes a waiver of the privilege, a
Board will consider the adequacy of the precautions taken
initially to prevent disclosure, whether the party was
compelled to produce the document under a Board-imposed
expedited discovery schedule, the number of documents which
the party had to review, and whether the party, upon learning
of the inadvertent disclosure, promptly objected to the
production of the document. Kerr-McGee Chemical Corp 2 (West
Chicago Rare Earths facility), LBP-85-1, 21 NRC 11, 19-20
(1985).

JULY 1992 PRDIEARING MAT 1ERS 126

_



- _- _. _.-=_- -_ - - _ . - - _ _ _ _ . -,- -.

4

i
;

6 2.11.2.4

Even where a first Amendment or common law privilege is fourd<

applicable to a party or nonparty resisting discovery, that
4

privilege is not absolute. A Licensing Board must balance the
value of the information sought to be obtained with the harm

,

; caused by revealing the information. (pnsumers Power Co.
(Midland Plant, Units 1 and 2), LBP-83-53, 18 NRC 282, 288-

1 (1983), reconsideration denied, LBP-83-64, 18 NRC 766, 768
j (1983), aff'd, ALAB-764, 19 NRC 633, 641 (1984).
,

I Although a report pre)ared by a party's non-witness experts
qualifies for the wor ( product privilege, a Licensing Board,

may order discovery of those portions of the report which are'

relevant to 10 CFR 50, Appendix B determinations concerning
the causes of deficiencies in the plant. Texas Utilities I.

flectric Co. (Comanche Peak Steam Electric Station, Unit 1), j
; LBP-07-20, 25 NRC 953, 957 (1987). ;

i |

j Statements from an attorney to the client are privileged only i

| if the statements reveal, either directly or indirectly, the .

' substance of a confidential communication by the client. lug
j island liahtina Co. (Shoreham Nuclear Power Station, Unit 1),
j LBP-82-82, 16 NRC 1144, 1158 (1982), citina, In re Fischel,
4 557 f.2d 209 (9th Cir.1977); Ohio-Sealv Matiress Manuf actur-
! ino Co v. Kaolas, 90 F.R.D. 21, 28 (N.D. 111. 1980). An
j - attorney's involvement in, or recommendation of, a transaction
1 does not place a cloak of secrecy around all incidents of such

a transaction. Shoreham, supra, 16 NRC at 1158, citina,i

j Fischel, 557 F.2d at 212.
!

The attorney-client privilege does not protect against*

discovery of underlying facts from their source, merely
'

because those facts have been communicated to an attorney,
i Shoreham, lupf3,16 NRC at 1158, titlng, ppiohn Co. v. United
j States, 449 U.S. 383, 395 (1981).

V

| The attorney-client privilege may not be asserted where there
is a conflict of interests between various clients represented,

by the same attorney. There is no attorney-client relation-
ship unless the attorney is able to exercise independent,

professional judgment on behalf of the interests of a client.
Texas Utilities Electric Co. (Comanche Peak Steam Electric,

* Station, Units 1 and 2), LBP-84-50, 20 NRC 1464, 1468-1469
; (1984), citina, Rule 1.7 of the ABA Model Rules of Profes-
~

sional Conduct.
-

A qualified work product immunity extends over material
gathered or prepared by.an attorney for use in litigation,
either current or reasonably anticipated at a future time.
Although the privilege is not easily overriddero a party may

, (Q gain discovery of such material upon a showing of a substan-
:. / tial need for the material in the preparation of its case and

an -inability to obtain the material by any other means without*-

undue hardships. Texas Utilities Electric CL (Comanche Peak
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Steam Electric Station, Units 1 and 2), LBP-84-50, 20 NRC
1464, 1473-1474 (1984), sit].ng, Ilickman v. Taylor, 329 U.S.
495 (1947), and 10 CFR S 2.740(b)(2).

lo claim the attorney-client privilege, it must be shown
that: (1) the asserted holder of the privilege is or sought to '

become a client; (2) the person to whom a communication was
made (a) is a member of the bar of a court, or his subordinate
and (b) in connection with the communication is acting as a
lawyer; (3) the communication relates to a fact of which the
attorney was infor.ned (a) by his client, (b) withvitt the pres-
ence of strangers, (c) for the purpose of securing primarily
either (i) an opinion of law or (ii) legal services or (iii)
legal assistance in some legal proceeding, and (d) not for the
purpose of committing a crime or tort; and (4) the privilege
has been (a) claimed and (b) not waived by the client.
Cmtuutmer_s, Power Co. (Midland Plant, Units 1 and 2), LBP-83-70,
18 NRC 1094, 1098 (1983), citina, United States v. United Shoe
Machinery Corp., 89 F. Supp. 357, 358-59 (D. Mass. 1950).

The fact that a document is authored by in-house counsel,
rather than by an independent attorney is not relevant to a
determination of whether such a document is privileged. Leo.g
J11 Md Liohtina Co_. (Shoreham Nuclear Power Station, Unit 1),

.

LBP-82-82, 16 NRC 1144, 1158 (1982), giling, O'Brien v. Board
of Education of City School District of New York, 86 F.R.D.

548, 549 (S.D.N.Y. 1980).

The attorney-client privilege is only available as to
communications revealing confidences of the client or
seeking legal advice. Shqrsham, apn , 16 NRC at 1158,
niting, SCM Corp. v. Xerox Corp., 70 F.R.D. 508 (D.
Conn.), interlocutorvappeal dism_ined, 534 F.2d 1031
(2d Cir. 1976). Even if some commonly known factual
matters were included in the discussion, or non-legal
advice was exchanged, where the primary purpose of a meeting
was the receipt of legal advice, the entire contents thereof
are protected by privilege. Midland, spn , 18 NRC at 1103,
citino, Barr Marine Product L(0. v. Boro- ht_ner Corp 2, 84
F.R.D. 631, 635 (E.D. Pa. 1979) United States v. United Shoe
tiachinery Corp. , 89 F. Supp. 357, 359 (D. Mass. 1950).

An attorney's representation, that all communications between
the attorney and the party were for the purpose of receiving
legal advice, is sufficient for an assertion of attorney-
client privilege. Ctnsumers Power Co. (Midland Plant, Units 1
and 2), LBP-83-53, 18 NRC 282, 285 (1983), reconsideration
denied, LBP-83-64, 18 NRC 766 -(1983).

Communications from the attorney to the client should be
privileged only if it is shown that the client had a reason-
able expectation in the confidentiality of the statement; or,
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put another way, if the statement reflects a client corxnunica-
tion that was necessary to obtain info med legal advice (and]
which might not have been made absent the privliege.
Shoreham, inpa,16 NRC at 1159, gjling Ohio-Sealy Mattrui
Manuf3cturina Co. v. Kap _lan, 90 F.R.D. 21, 28 (N.D. 111.
1980).

Where legal advice is sought from an attorney in good faith by >

one who is or is seeking to bccome a client, the fact that the
attorney is not subsequently retained in no way affects the
privileged nature of the communications between them.
Consumers Power Co. (Hidland Plant, Units 1 and 2), LDP-83-70,
18 NRC 1094 (1983).

The attorney-client privilege was not waived by the presence
of third persons at a meeting between client and attorney,
where the situation involved representatives of two joint
clients seeking advice from the attorney of one such client
about common legal problems. liidland,1_upn,18 NRC at 1100.

Where the date of a meeting, its attendees, its purpose, and
its broad general subject matter are revealed, the attorney-
client privilege' war cot waived as to the substance of the
meeting. tiidland, supra,18 NRC at 1102.

) Under 6p,..opriate circumstances, the attorney-client privilege
may extend to certain communications from employees to
corporate counsel. However, not every employee who provides a
privileged communication is thereby a " client" represented by
corporate counsel, or a " party" to any pending legal dispute,
for purposes of ABA Disciplinary Rule 7-104. Duke Power 002
(Catawba Nuclear Station, Units .1 and 2), CLI-83-31,18 NRC
1303, 1305 (1 73), citina, giohn Co. v. United States, 449
U.S. 383 (1981). Up. john, supra, did not overturn the well-
established principle that counsel should be at liberty to
approach witnesses for an opposing party. Catawba, typn,18
NRC at 1305, citina, yeaa y, Bloomsburah, 427 F. Supp. 593 (D.
Mass. 1977).

Drafts of canned testimony not yet filed by a party are not
subject to discovery. Public Service Co. of New Hampshire.
(Seabrook Station, Units 1 & 2), LBP-75-28, 1 NRC 513, 514
(1973).

Security plans are not "clagified," and are discoverable-in
accordance with the provisit,ns of 10 CFR 5 2.790(d). However,
they are sensitive documents and are not to be made available
to the public at large. Pacific Gas & Electric Co. (Diablo
Canyon Nuclear Power Plant, Units 1 & 2), ALAB-410, 5 NRC

/" 1398,-1402 (1977). In order to discover such plans, (1) the
moving party must demonstrate that the plan or a portion of itt

is relevant to the party.'s contentions; (2) the release of the
plant security plan must usually be subject to a protective
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order; and (3) no witness may review the plan until he is
first qualified as an expert with sufficient competence to
evaluate it. 1 only those portions of a security plan
which are both relevant and necessary for the litigation of a
party's contentions are subject to discovery. 1 at 1405.

An interrogatory seeking the identity and professional
qualifications of persons relied upon by interver.ars to
review, analyze and study contentions and issues in a
proceeding and to provide the bases for contentions is proper
discovery. Such information is not privileged and is not a
part of an attorney's work product even though the inter-
venor's attorney solicited the views and analyses of the
persons involved and has the sole knowledge of their identity.
General E kctric Company (Vallecitos Nuclear Center, General
Electric lest Reactor), LDP-78-33, 8 NRC 461, 464-468 (1978).

The Government enjoys a privilege to withhold from disclo-
sure the identity of persons furnishing information abott
violations of law to cfficers charged with enforcing the
law. Rovario v. Unitrd Styles, 353 U.S. 53, 59 (1957),
C1.ted in figuiltn Lich11ng_end Power _(L (South Texas Proj-
ect, Unit s 1 and 2), ALAB-639,13 NRC 469, 473 (1981).

This applies not or.ly in criminal but also civil cases,
in re UnitsiSlain, 565 f.2d 19, 21 (1977), sert. denied
sub nom IIell v. Socialist Workers Party, 436 U.S. 962
(1978), and in Commission proceedings as well, llorthern
Statet Powerl g2 (Monticello Plant, Unit 1), ALAB-16, 4
AEC #35, .af firmed by the CommiS11qn, 4 AEC 440 (1970); 10
CFR 99 2.744(u), 2.790(a)(7); lens Utilities Generatina
.C L (Comanche Peak Steam Electric Station, Units 1 and 2),
ALAD-714, 17 NRC 86, 91 (1983); and is embodied in F01A,
5 USC 552(b)(7)(0). The privilege is not absolute; where an
informer's identity is (1) relevant and helpful to the defense
of an accused, or (2) essential to a fair determination of a
cause (Rovarig, lupra) it must yield. However, the Appeal
Board reversed a Licensing Board's order to the Staff to
reveal the names of confidential informants (subject to a
protective order) to intervenors as an abuse of discretion,
where the Appeal Board found that the burden to obtain the
names of such informants is not met by intervenor's specula-
tion that identification might be of some assistance to them.
To require disclosure in such a case would contravene NRC
policy in that it might jeopardize the likelihood of receiving
future similar reports. South Texas, Suora.

There may be a limited privilege for the identity of indi-
viduals who have expressly asked or been promised anonymity
in coming forward with information concerning safety-related
problems at a nuclear plant. Inas Utilities Generatin!LCh
(Comanche Peak Steam Electric Station, Units 1 and 2), LBP-
82-59, 16 NRC 533, 537 (1982).
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When the NRC Staff seeks the dicciosure of the identities of
sources of information allaging public health and safety
violations at a facility, the Staff must explore any possible
alternative means of obtaining the requested information from
the individuals in order to protect their confidentiality and
to minimize the intrusion into their First Amendment associa-
tion rights. Richard E. Dow, CLI-91-9, 33 NRC 473, 478-80
(1991), .c.11Ln9, !Lnited 11jtt.es v. Garde, 673 F. Supp. 604, 607
(D.D C. 1987).

In determining whether or not to issue a protective order to
protect the confidentiality or to limit the disclosure of the
identities of prospective witnesses, a Board will weigh the
benefit of encouraging the testimony of such witnesses against
the detriment of inhibiting public access to that information
and the cumbersome procedures necessitated by a protective
order. Commonwealth Edison C h (Braidwood Nuclear Power
Station, Units 1 and 2), LBP-85-40, 22 NRC 759, 763 (1985).

Privilege to withhol'l the names of confidential informants is
not absolute; it must yield where the informer's identity is
relevant and helpful to the defense of an accused, or is
essential to a fair determ nation of a cause. Comanche Peak,i

iqpn , 16 NRC at 537.

Even where an informer's qualified privilege exists, it will-
fail in light of the Board's need for the particular informa-
tion in informed decisionmaking. Texas Utilitiei_Generatina
[L (Comanche Peak Steam Electric Station, Units 1 and 2),
LBP-82-59, 16 NRC 533, 538 (1982).

FOIA does not establish new government privileges against
discovery. Consumers Power Company (Palisades Nuclear Powei-
Facility), ALJ-80-1, 12 NRC 117, 121 (1980).

The Commission's rules on discot have-incorporated thew

exemptions contained in the.F0IA. LL
Section 2.790 of the Rules of Practice is the NRC's promul-
gation in obedience to the Freedom of Information Act.
LL at 120. - The Commission, in adopting the standards of
Exemption 5, and "necessary to a proper decision" as its
document privilege standard under 10 CFR 6 2.744(d), has
adopted traditional work product / executive privilege exemp-
tions from disclosure. L4. at 123. The Government is no less
entitled to normal privilege than is any other party in civil
litigation. Lda . at 127.

The executive or deliberative process privilege protects from
,

discovery governmental documents reflecting advisory opinions,
recommendations, and deliberations comprising part of a
process by which governmental decisions and policies are
formulated, lona Island Lichtina C h (Shoreham Nuclear Power
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; Station, Unit 1), ALAB-773, 19 NRC 1333, 1341 (1984), citina.
[arl Zeiss _Stif tuna v. V.E.B. Carl leiss. Jena, 40 F.R.D. 318
(D.D.C. 1966), aff'd, 384 f.2d 979 (D.C. Cir.), cert. denied,
389 U.S. 952 (1967). A government decision-maker will not be
compelled to testify about the mental processes and methods by
which a decision was made, unless there is a clear showing of
misconduct or wrongdoing. Franklin Savings Associa. Lion v.
flyAn, 922 F.2d 209, 211-212 (4th Cir.1991), citina, United
States v. Moraan, 313 U.S. 409 (1941).

The executive privilege may be invoked in NRC proceedings.
Shoreham, lupf_g, 19 NRC at 1333, citina, Virainia Electric and
Power Co. (North Anna Power Station, Units 1 and 2), CLI-74-
16, 7 AEC 313 (1974); Consumers Power Cp2 (Midland Plant,
Units 1 and 2), ALAB-33, 4 AEC 701 (1971).

Documents shielded by executive privilege remain privileged
even after the decision to which they pertain may have been
effected, since disclosure at any time could inhibit the free
flow of advice including analysis, reports, and expression of
opinion within the agency. Lpna Island Lichtina Co, (Shoreham
Nuclear Power Station, Unit 1), LBP-82-82, 16 NRC 1144, 1164
(1982), citina, Federal Open Markri Committee of_Lh3 Federal
Feserve System v. Merril, 443 U.S. 340, 360 (1979).

The executive privilege is a qualified privilege, and does not
attach to purely factual communications, or to severable
factual portions of communications, the disclosure of which
would not compromise military or state secrets. Shorehm ,
supra, 16 NRC at 1164, citin_g, EPA v. Hink, 410 U.S. 73, 87-88
(1973); Smith v. FTC, 403 F. Supp. 1000, 1015 (D. Del. 1975);
Lona Island Lightina Co. (Shoreham Nuclear Power Station, Unit
1), LBP-83-72, 18 NRC 1221, 1225 (1983). The executive
privilege does apply where purely factual material is
inextricably intertwined with privileged communications or me
disclosure of the factual material would reveal the agency's
decisionmaking process. Lona Island Lfghtina Co. (Shoreham
Nuclear _ Power Station, Unit 1), ALAB-773,19 NRC 1333,1342
(1984), r_itina, Russell v. Den't of__the Air Force, 682 F.2d
1045, 1048 (D.C. Cir. 1982).

The executive privilege protects both intra-agency and
inter-agency documents and may even extend to outside
consultcnts to aii agency. Lono Island Liahtina Co.
(Shoreham Nuclear Power Station, Unit 1), ALAB-773, 19 NRC
1333, 1346 (1984), citing, Lead Industries Ass'n v, OSHA, 610

_

F.2d 70, 33 (2d Cir. 1979).

Communications that. fall within the protection of the
privilege may be disclosed upon an appropriate showing of
need. Shoreha.m, supra, 16 NRC at 1164, citina,. United Stalel
v. Leggett and Platt. Inc., 542 F.2d 655, 658-659 (6th Cir.
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i 1976), cert. denied, 430 U.S. 945 (1977); Lona Island Liahtina
h (Shoreham Nuclear Power Station, Unit 1), LBP-83-72, 18>

NRC 1221, 1225 (1983); Lona Island Liahtina Co. (Shoreham
Nuclear Power Station, Unit 1), ALAB-773, 19 NRC 1333, 1341

,

*

i (1984), sitina, Carl Zeiss Stiftuna, supra, 40 F.R.D. at 327. )

i
j in determining the need of a litigant seeking the production
j of documents covered by the executive privilege, an objective

balancing test is employed, weighing the importance of*

documents to the party seeking their production and the1

availability elsewhere of the information contained in the
documents against the Government interest in secrecy. Longi

Island Liahtina Co. (Shoreham Nuclear Power Station, Unit 1),'

; LBP-82-82, 16 NRC 1144, 1164-1165 (1982), citino, United
i States v. Leacett and Platt. Inc. , 542 F.2d 655, 658-659 (6th '

Cir. 1976), s_er_t. denied, 430 U.S. 945 (1977); Lona Island
.

{
Liahtina Co. (Shoreham Nuclear Power Station, Unit 1), LBP-

i 83-72, 18 NRC 1221, 1225 (1983); long_Islan.d liahtina Co.
| (Shoreham Nuclear Power Station, Unit 1), ALAB-773, 19 NRC
j 1333, 1341 (1984).

The burden is upon the claimant of the executive privilege to
demonstrate a proper entitlement to exemption from disclosere,'

; including a demonstration of precise and certain reasons fc;
i preserving the confidentiality of governmental communications,
j Shoreham, lupn , 16 NRC at 1144, 1165, citina, Smith v. FTC,

403 F. Supp. lu00, 1016 (D. Del 1975); Lona Island Liahtina;

: 1 (Shoreham Nuclear Power Station, Unit 1), ALAB-773, 19
NRC 1333, 1341 (1984).4

It is appropriate to look to. cases decided under Exemption 5
| of the FOIA for guidance in resolving claims of executive
! privilege in NRC proceedings related to discovery, so long as
| it is done using a common-sense approach which recognizes any
: differing equities presented in such F01A cases. Lono' Island

Liahtina Co. (Shoreham Nuclear Power Station, Unit 1), LBP-82-.

82, 16 NRC 1144, 1163-1164 (1982).
4

j A claim of executive privilege is not waived by participation
as a litigant in the proceeding. Shoreham, supra, 16 NRC at4

1164.

i The privilege against~ disclosure of intragovernment docu-
| 'ments containing advisory opinions, recommendations and

deliberations is a part of the L.oader executive privilege'

i recognized by the. courts. -Shgrfham, suora, 16 NRC at 1164,
citina, United States v. Nixon, 418 U.S. 683, 705-711 (1974);
LQng Island liahtina Co. (Shoreham Nuclear Power Station, Unit

; 1), LBP-83-72,18 NRC 1221,1226-1227 (1983).

The executive privilege is not limited to policymaking '1t ,

may attach to the deliberative process that precedes n.
| decisions of government agencies. Lona Island Lichtina Co,_
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(Shoreham Nuclear Power Station, Unit 1), ALAB-773, 19 NRC
1333, 1341 (1984), citina, Russell v. Den't of the Air force,
682 f.2d 1045, 1047 (0.0. Cir. 1982).

The purpose behind the privilege is to encourage frank
discussions within the Government regarding the formulation of
pol.cy and the making of decisions. Shonha, supra,16 NRC
at 1164, giting, United St3tes v. Berriaan, 482 f.2d 171, 181
(3rd Cir. 1973).

2.11.2.5 Protective Orders

in using protected information, "those subject to the pro-
tective order may not corroborate the accuracy (or inaccuracy)
of outside information by using protected information gained
through the hearing process." Pacific Gas and Electriq
[gLmpa_qr (Diablo Canyon Nuclear Power Plant, Units 1 and 2),
ALAB-600, 12 NRC 3, 6 (1980).

An affidavit in support of a corporation's request for a
protective order is insufficient where it does not establish
the basis for the affiant's personal knowledge (if any)
respecting t H basis for the protective order -- that is, the
policies and vactices of the corporation with regard to
preserving the confidentiality of information said to be
proprietary in nature. The Board might well disregard the
affidavit entirely on the ground that it was not shown to have
been executa by a qualified individual. While it may not be
necessary to nave the chief executive officer of the company
serve as affiant, there is ample warrant to require that facts
pertaining to management policies and practices be presented
by an official who is in a position to attest to those
policies and practices (and the reasons for them) from
personal knowledge, Virainia Electric and Power Company
(North Anna Nuclear Power Station, Units 1 and 2), ALAB-555,
10 NRC 23, 28 (1979). In llorth Anna, the Appeal Board
granted a protective order request but explicitly declined to
find that the corporation requesting the order had met its
burden of showing that the information in question was
proprietary and entitled to protection from public disclosure
under the standards set forth in Kansas Gas & Electric Co.
(Wolf Creek Nuclear Generating Station, Unit 1), ALAB-327, 3
NRC 408 (1976). No party had objected to the order, and the
Appeal Board granted the order in the interest of obtaining
the requested information without untoward further delay.
However, its action should not be taken as precedent for
future cases in which relief might be sought from an adju-
dicatory board based upon affidavits containing deficiencies
as described above. North Anna, supra, 10 NRC at 28.

Pursuant to 10 CFR 5 2.740(f)(2), the Board is empowered to
make a protective order as it would make.upon a motion
pursuant to Section 2.740(c), in ruling upon a motion to
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compel made in accordance with Section 2.740(f). Lqn.g
Island Lichtino Co. (Shoreham Nuclear Power Station, Unit 1),
LBP-82-82, 16 NRC 1144, 1152 (1982).

In at least one instance, a Licensing Board deemed it
unnecessary to act on a motion for a protective order where a
timely motion to compel is not filed. In such a ct.se, the

motion for protective order will be deemed granted and.the
matter closed upon the expiration of the time for filing a
motion to compel. Duke Power Co. (Catawba Nuclear Station,
Units 1 and 2), LBP-82-116, 16 NRC 1937, 1952 (1982).

Where 3 demonstration has been cade that.the r1 nts of asso-9
ciation of a member of an intervenor group in the area have
been threatened through the threat of compulsory legal process
to defend contentions, the employment situation in the area is
dependent on the nuclear industry, and there is no detriment
to applicant's interests by not having the identity of indi-
vidual members of petitioner publicly disclosed, t% Licensing
Board will issue a protective order to prevent the public

j disclosure of the names of members of the organizational

|
petitioner. Washinaton Public Power Suonly System (WPPSS

j
Nuclear Project No. 1), LBP-83-16, 17 NRC 479, 485-86 (1983).

A movant seeking a grant of confidentiality with regard to its
V identity must demonstrate the harm which it could suffer if

its identity is disclosed. Joseph J. Macktal, CL1-89-12, 30
NRC 19, 24 (1989), reconsid. denied, CL1-89-13, 30 NRC 27
(1989).

Licensing and Appeal Boards assume that protective orders
will be obeyed unless a concrete showing to the contrary is
made. Consumers _ Power Co. (Midland Plant, Units 1 and 2),
ALAB-764, 19 NRC 633, 643 n.14_(1984); ige Consumers Power Co.
(Hidland Plant, Units 1 and 2), LBP-83-53, 18 NRC 282, 287-88
(1983), reconsideration denied, LBP-83-64, 18 NRC 766, 769
(1983), citina, Commonwealth Edison Co. (Byron Nuclear Power
Station, Units 1 and 2), ALAB-735, 18 NRC 19, 25 (1983). One
who violates such orders risks " serious sanction". Midland,
suora, 18 NRC at 769. A Board may impose sanctions to remedy
the harm resulting from a party's violation of a protective

1 order, and.to prevent future violations of the order. Public
! Service Co of New Hampshire (Seabrook Station, Units 1 andm

2), LBP-88-28, 28 NRC 537, 541 (1988).

( 2.11.2.6 Work Product
t

| To be privileged from discovery by the work product doc- |
trine, as codified in 10 CFR % 2.740(b)(2), a document must i'

O\
be both prepared by an attorney, or by a person working at
the direction of an attorney, and prepared in anticipation
of litigation. Ordinary work product, which does not in-

| clude the mental impressions, conclusions, legal theories
:
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or opinions of the attorney (or other agent), may be
obtained by an adverse party upon a showing of " substantial
need of materials in preparation of the case and that he is
unable without undue hardship to obtain the substantial
equivalent of the materials by other means." Opinion work
product is not discoverable, so long as the material was in
fact prepared by an attorney or other agent in anticipation of
litigation, and not assembled in the ordinary course of
business, or pursuant to public requirements unrelated to
litigation. Lono lilannt.LLqhtina Co. (Shoreham Nuclear Power
Station, Unit ,1), LBP-82-82, 16 NRC 1144, 1162 (1982); Public
Servi.n.Co. of New Hamp3hin (Seabrook Station, Units 1 and
2), LBP-83-17, 17 NRC 490, 495 (1983). $ss Commonwealth
Edison Ch (Braidwood Nuclear Power Station, Units 1 and 2),
LBP-86-7, 23 NRC 177, 179 (1986) (documents required by NRC
regulations are discoverable even though attorneys may have
assisted in preparing the documents in anticipation of
litigation). An intervenor's mere assertion that the material
it is withholding constitutes attorney work product is
insufficient to meet the burden of proving it is entitled to
protection from discovery. Ssabrook, am n , 17 NRC at 495.

In the absence of unusual circumstar.ces, a corporate party
cannot immunize itself from otherwise proper discovery merely
by using lawyers to make file searches for information
required to answer an interrogatory. Houston Liahtina & Power
0_o_maand (South Texas Project, Units 1 & 2), LBP-79-5 9 NRC
193, 195 (1979).

Drafts of testimony are not covered by the attorney work
product privilege. Lonsumers Power Co. (Midland Plant,
Units 1 and 2), LBP-81-63, 14 NRC 1768, 1793-1794 (1981).

2.11.2.7 Updating Olscovery Responses

The requirements for updating discovery responses are set
forth in 10 CFR s 2.740(e). Generally, a response that was
accurate and complete when made need not be updated to include
later acquired information with certain exceptions set forth
in Section 2.740(e). Of course, an adjudicatory board may
impose the duty to supplement responses beyond that required
by the regulations. 10 CFR 6 2.740(e)(3).

2.11.2.8 Interrogatories

Interrogatories must have at least general relevancy, for
discovery purposes, to the matter in controversy. Texas
Uti]jlies Gq.neratina Co. (Comanche Peak Steam Electric
Station, Units 1 and 2), LBP-81-25, 14 NRC 241, 243 (1981).

Interrogatories will not be rejected solely on the number
of questions. Egm11yjyytjj Power & Light Company
(Susvuehanna Steam DeWic Station, Units 1 and 2), ALAB-613,

JULY 1992 PREllEARING MATTERS 136

|
.. ., - . - -



- . .- - - . - -. -- - - __ -. - _._ .-- . .

I

2

.

!

.O 5 2.11.3
: v
i 12 NRC 317, 330-335 (1980). lver, licensing Boards may'

.

; limit the number of interroga o~ 's in accordance with the
* Commission's rules. Statement 'olicy on Conduct of

Licensino Proceedinas, CLI-81-6, u NRC 452, 455-456 (1981).'

; Numbers alone do not determine the propriety of interrog-
j atories. While a Board is authorized to impose a limit on

interrogatories, the rules do not do so of their own force.
In the absence of specific objections there is no occasion to

.! review the propriety of interrogatories individually. Eukt |

; P_ower Co (Catawba Nuclear Station, Units 1 and 2), LBP-82-x
' 116, 16 NRC 1937, 1941 (1982).

j An intervenor must come forward with evidence " sufficient to
require reasonable minds to inquire further" to insure that
its contentions.are explored at the hearing. Interrogatories
designed to discover what, if any, etidence underlies an'

i intervenor's own contentions are not out of order. p_ uke PSwer
| E32 (Catawba Nuclear Station, Units 1 and 2), LBP-82-Il6, 16 l

NRC 1937, 1942 (1982). );

'
Interrogatories served to determine the " regulatory basis" or
" legal theory" for a contention are appropriate and important.
Euke Power 121 (Catawba Nuclear Station, Units 1_ and 2), LBP-4

; 82-116, 16 NRC 1937, 1946 (1982).

! Answers should be complete in themselves; the interrogating
i party should not need to sift through documents or other

materials to obtain a complete answer. Instead, a party must
! specify precisely which documents cited contain the desired
.

information. Cleveland Electric illuminatina Co. (,'erry-
| Nuclear Power Plant, Units 1 and 2), LBP-82-67, 16 NRC 734,

736 (1982), citina, Commonwealth Edison Co. (Byran Nuclear,

Power Station, Units I and 2), ALAB-678, 15 NRC 1421, n.39'

(1982); 4A Moore's Federal Practice 33.25(1) at 33-129-130 (2d'

j ed.1981); tiartin v. Easton Publishina Co. , 85 F.R.D. 312, 315
(E.D. Pa. 1980).

To the extent the interrogatory seeks to uncover and examine
j the foundation upon which an answer to a specific inter-
i rogatory is ba!.ed, it is proper, particularly where it relates

to the interrogee's own contention. Interrogatories which
inquire into the basis of a contention serve the dual purposes
of narrowing tne issues and preventing surprise at trial,
Public-Service Co. of New Hampshirs (Seabrook Station, Units 1i

_

and 2). LBP-85-17, 17 NRC 490, 493-94-(1983); Kerr-McGee'

.

Chemical Corn, (West Chicago Rare Earths Facility!, J.BP-86-4,
23 NRC 75, 81 (1986).-

2.11.3 Discovery Against the Staff

Discovery against the Staff is on a different footing.than,

discovery in general. Consumers Power Co. (Midland Plant,
b
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Units 1 and 2). ALAB-634,13 NRC 96, 97-98 (1981); fqDA1.Yh
vania Power & Licht C L (Susquehanna Stees Electric Station,
Units 1 and 2), ALAB-613, 12 NRC 317, 323 (1980). Discovery
against the NRC Staff is not governed by the general rules
but, instead, is governed by special provisions of the
regulations. Rg, e.a., 10 CFR 69 2.740(f)(3), 2.740a(j)
and 2.741(e). Special provisions for discovery against the
Staff are cor,tained in 10 CFR 9 2.720(h)(2)(i) (depositions);
5 2.720(h)(2)(ii) (interrogatories); 59 2.744, 2.790 (pro-
duction of records and documents).

Depositions of named NRC Staff members may be required only
U90n a showing of exceptional circumstances. [pnsumers Power
1 (Midisad Plant, Units 1 and 2), LBP-01-4,13 NRC 216
(1981); 10 CFR S 2.720(h)(2). Factors considered in such a
showing include whether: disclosure of the information is
necessary to a proper decision in the proceeding; the
information is not reasonably obtainabic from another source;
there is a need to expedite the proceeding. 1 at 223,
citing, Viroinia Elesiric and Power Cg2 (North Anna Power
Station, Units 1 and 2), CL1-74-16, 7 AEC 313 (1974).

According to provisions of 10 CFR l 2.720, interrogatories
against the Staff may be enforced only upon a showing that the
answers to be produced are necessary to a proper decision in
the proceeding. Consumers Power Company (Palisades Nuclear
Power Facility), ALJ-80-1, 12 NRC 117, 119 (1980).

Document requests against the Staff must be en'orced where
relevar.cy has been demonstrated unicss production of the
document is exempt under 10 CFR Q 2.790. In that case, and
only then, must it be demonstrated that disclosure is
necessary to a proper decision in the matter. Palisades,
supra.

The NRC Staff is not required to compile a list of criticisms
of a proposal nor to formulate a position on them in response
to an interrogatory. Consolidated _ Edison Co. of N.Y. (Indian
Point, Unit 2), LBP-82-Il3, 16 NRC 1907, 1908 (1982).

FEMA (Federal Emergency Management Agency) is acting as a
consultant to the NRC in emergency planning matters; there-
fore, its employees are entitled to limitations on discovery
afforded NRC consultants by 10 CFR 9 2.720(h)(2)(i). LQnu
Island Lichtina Co. (Shorehara Nuclear Power Station, Unit 1),
LBP-83-61, 18 NRC 700, 701 (1983).

Provisions of the Memorandum of Understanding between FEMA and
NRC qualify FEMA as an NRC consultant for purposes of 10 CFR
S 2.720(h)(2)(1). Lono Island Liahtino Co2 (Shoreham Huclear
Power Station, Unit 1), LBP-83-61,18 NRC 700, 704 (1983).
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2.11.4 Responses to Discovery Requests
4

i It is an adequate response to any discovery request to state
that the information or document requested is available in4

public compilations and to provide sufficient information to i

locate the material requested. Metropolitan _ Edison CORBDJ
; (Three Mile Is' land Nuclear Staticn, Unit No. 1), CL1-79-8, 10 i

NRC 141, 147-148 (1979). This holding has been codified at 10,

; CFR I 2.740(b)(1). 54 Fed. Rec. 33168, 33181 (August II,
j 1989).

A party's response to an interrogatory is adequate if it is
3 true and complete, regardless of whether the discovering party:

is satisfied with the response. However, where a party's;

response is inconsistent with the party's previous statements'

; and assertions made to the ".taff, a Board will grant a motion
I to compel discovery. Verma:LL,lankee Nuclear Poy_er Corp.

.

(Vermont Yankee Nuclear Power Station), LBP-88-25, 28 NRC 394, '

reconsid. deni 4. LBP-88 25A, 28 NRC 435397-99 (1988), 1
(1988).

l. An applicant is entitled to prompt answers to interrogatories
' inquiring into the factual bases for contentions and eviden-
,' tiary support for them, since intervenors are not aermitted to

make skeletal contentions and keep the bases for t1em secret.
- Commonwealth Edison Co. (Byron Station, Units 1 and 2), LBP-<

81-52, 14 NRC 901, 903 (1981), citina, Pennsylvania Power and<

Licht Co. and Alleaheny Electric Cooperative. Inc. (Susque-
.

hanna Steam Electric Station, Units 1 and 2), ALAB-613, 12 NRC
3 317 (1980); Kerr-McGee Chemical Coro (West Chicago Rarem
: Earths facility), LBP-86-4, 23 NRC 75, 81-82 (1986). An
! intervenor's failure to timely answer an applicant's inter-

rogatories is nct excused by the fact that the delay in*

; answering the interrogatories might not delay the remainder
of the proceeding. West Chkagg, supra, 23 NRC at 82.<

j Answers to interrogatories should be complete in themselves.
1 The interre pting party should not need to sift through
i documents or other materials to obtain a complete answer.

Commonwealth Edison Co. (Byron Nuclear Power Station, Units 1
and 2), ALAB-678, 15 NRC 1400, 1421 n.39 (1982), citina, 48
Moore's Federal Practica 33.25(1) at 33-129-130 (2d ed. 1981).4

m

'

10 CFR S 2.74v(b)(1) provides in part that:

Parties may obtain discovery regarding any matter, not'

privileged, which is relevant to the subject matter.

involved in the proceeding ... including the existence,
description, nature, custody, condition, and location of

O1
any books, documents, or other tangible things and the
identity and location of persons having knowledge of any
discoverable matter.>
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Ansu rs to interrogatories or requests for documents which do
not comply with this provision are inadequate. l a nois Power
Co. (Clinton Power Station, Unit 1), LBP-81-61, 14 NRC 1735,
1737-1738 (1981).

Pursuant to 10 CFR 6 2.741(d), a party upon whom a request for.

the production of documents is served is required to serve,
within 30 days, 3 written response stating either that the
requested inspection will be permitted or stating its reasons
for objecting to the request. A response must state, with

i

respect to each item or category, aither that inspection will'

be permitted or that the request is objectionable for specific
reasons. LoDo Islano Liohtino Co. (Shoreham Nuclear 'awer
Station, Unit 3), LBP-82-82, 16 NRC 1144, 1752 (1982).

A Board may require a party, who has been served with a dis-
covery request which it believes is overly broad, to explain
why the request is too broad and, if feasible, to interpret
the request in a reasonable fashion and supply documents (or
answer interrogatories) within the realm of reason. Texas
Utilities Electric C h (Comanche Peak Steam Electric Station,
Units 1 and 2), LBP-85-41, 22 NRC 765, 763 (1985).

A request for documents should not be deemed objectionable
solely because there might be some burden attendant to their
production. Shoreham, suora, 16 NRC at 1155. Pursuant to 10
CFR s 2.'40(f)(1), failure to answer or respond shall not be
excused on the "~ vmd that the discovery sought is ob'ection-
able unless i n or party failing to answer or respond
has applied for a piotective order pursuant to 10 CFR s
2.740(c). A party is not required to seek a protective order
when it has, in fact responded by objecting. An evasive or
incomplete answer or response shall be treated as a failure to;

| answer or respond. Shoreham, suora, 16 NRr ,t 1152.

Where intervenors have filed consolidated toefs they may be
treated as a consolidated party; one intervenor may be
appointed lead intervenor for purposes of coordinating
responses to discovery, but discovery requests should be
served on each party intervenor. Lleveland Electric illumi-
natino Co. (Perry Nuclear Power Plant, Units 1 and 2), LBP-
81-35, 14 NRC 682, 687-688 (1981).

The involvement of a party's attorneys in litigation or other
professional business does not excuse noncompliance with, nor
extend deadlines for compliance with, discovery requests or
other rules of practice, and is an inadequate response te a
motion to compel discovery. Commonwealth Edison Co, (Byron
Stati;.e, Units 1 and 2), L8P-81-30-A, 14 NRC 364, 373 (1981).

O
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2.11.5 Compelling Discovery

Discovery can be compelled where the person against whom;

discovery is sought resists (See 10 CFR 5 2.740(f)). Sub-<

poenas may also issue pursuant to 10 CFR 5 2.720.

In the first instance, no one appears to be immune from an
; order compelling discovery. The ACRS, for example, has been

ordered to provide materials which it declined to pravide
; voluntarily. Viroinia Electric Power Co. (North Anna Power

Station, Units 1 & 2), CLI-74-16, 7 AEC 313 (1974). Neverthe-
less, where discovery is resisted by a e , arty (discovery
against nonparties impli g ly permittet d - language of 10

| CFR 55 2.720(f), 2.740(c)), a greater m . g of relevance and
materiality anpears to be necessary, ah: party seeking
discovery must show that:

; . (1) information sought is otherwise unavailable; and

i (2) he has minimized the burden to be placed on the
' nonparty.

i Consumers Power Co. ~ (Midland Plant, Units 1 & 2), ALAB-122,
6 AEC 322 (1973); Consumers Power Co. (Midland Plant, Units 1

]h & 2),-ALAB-ll8, 6 AEC 263 (1973). Moreover, Licensing Boards
.

O have, on cccasion, shown reluctance to enforce the discovery
rules to the letter against intervenors. See, e.a. , Gulf
States Utilities Co. (River Bend Station, Units 1 & 2), LBP-
74-74, 8 AEC 669 (1974).'

Section 2./40 of the NRC's Rules of Practice, under which
j subpoenas are issued, is not founded upon the Commission's
i general rulemaking powers; rather, it rests upon the specific

authority to issue subpoenas duces tecum. contained in Section-

161(c) of the Atomic Energy Act. Therefore, the rule of FMC
i v.'Analo-Canadian Shionina Compan_y, 335-F.2d 255 (9th Cir.

1964) that agency discovery rules cannot be founded on general.

4 rulemaking powers does not come into play. Pacific Gas and
Electric Company (Stanislaus Nuclear Project, Unit 1), ALAB-

.

550, 9 NRC 683, 694 (1979). See also~ 0l A Investication, CLI-
89-11, 30 NRC 11, 14-15 (1989), af f'd sub nom. U.S. v. Comlev,.

'

890 F.2d-539 (1st Cir. 1989).

| The federal courts generally will enforce an administrative
subpoena if: (1) the agency can articulate a proper purpose
for issuing the subpoena; (2) the information sought by the
subpoena is reasonably relevant to the purpose of the
investigation; and (3)'the subpoena is not too indefinite.

'

The Commission can establish a proper purpose for issuing a
i /N subpoena by showing that the matter under investigation

implicates public health and safety concerns in' matters
! involving nuclear materials. U.S. v. Comley, 890 F.2d 539,

541-42 (1st Cir. 1989). The courts may deny enforcement of
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the subpoena if it is shown by firm evidence that: the
subpoena was issued for an improper purpose, such as bau faith
or harassment; or enforcement of the subpoena would infringe
upon the right to freedom of association by compelling a
private organization to reveal the identities of its existing
members, subjecting them to harassment, and discouraging the
recruitment of new members, l'.S. v. Comley, 890 F.2d 539,
542-44 (1st Cir. 1989).-

The information sought by an administrative subpoena need
only be " reasonably reltvant" to the inquiry at hand.
Stanisla u , supra, 9 NRC at 695.

.

Subpoenas must be issued in good faith, and pursuant to legit-
imate agency investigation. Metropolitan Edison Co. (Three.

Mile Island, Unit 2), CLI-80-22, 11 NRC 724, 729 (1980).

The referral of matters to the Department of Justice for
ct 11 proceedings, which are separate and distinct from
matu s covered by subpoenas issued by the Director of Office

,

of Inspection and Enforcement, does not bar the Commission
from pursuing its general health and safety and civil
enforcement responsibilities through issuance of subpoena.
Section 16)(c) of Atomic Energy Act, 42 U.S.C. 5 2201(c).
Metropolitan Edison Company (Three Mlle Island, Unit 1), CLI-
80-22, 11 NRC 724, 725 (1980).

,

10 CFR 5 2.720(a) contemplates ex parte applications for the
issuance of subpoenas. Although the Chairma" of the Licensing'

Board "may require a showing of general relevai. ; of the
testimony or evidence sought," he is not obligated to do so.
The matter of relevance can be entirely deferred until such
time as a motion to quash or modify the subpoena raises the
question of relevance. Pacific Gas and Electric Company

(Stanislaus Nuclear Project, Unit 1), ALAB-550, 9 NRC 683,
698 n.22 (1979).

A Licensing Board is required to issue a subpoena if the
discovering party has made a showing of general relevance
concerning the testimony or evidence sought. Philadelphia

Electric Co. (Limerick Generat'og Station, Units 1 and 2),
ALAB-863, 25 NRC 273, 279 (1987).

,

Section 2.720(f) of the Rules of Practice specifically
provides that a Licensing Board may condition the dental of a

,

motion to quash or modify a-subpoena duces tecum "en just and
reasonable terms." That phrase is expansive enough in reach
to allow the imposition of a condition that the subpoenaed
person or company be reimbursed for document production costs.
Pacif'c Gas and Electric Company (Stanislaus Nuclear Project, |

Unit 1), ALAB-550, 9 NRC 683, 698-699 (1979).
,
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,

The Commission denied a motion to quash a Staff subpoena where
the subpoenaed individual simply alleged that the records
sought by the subpoena contained information of Staff
misconduct. Richard E. Dow, CL1-91-9, 33 NRC 473, 478-79~

,

| (1991).
,

Generally, document production costs will not be awarded
.

; unless they are found to be not reasonably incident to the
i consct of a respondent's business. Stanislaus, 1.mra, 9 NRCt

at 702.

: Under 10 CFR 5 2.740 and 6 2.740b, the presiding officer of a
; proceeding will rule upon motions to compel discovery which

set forth the questions contained in the interrogatories, the,

i responses of the party upon whom they were served, and
arguments in support of the motion to compel discovery. An
evasive or incomplete answer or response to an interrogatory

i shall be treated as a failure to. answer or respond. Houston
i Lichtino & Power Company (South Texas Project, Units'I and 2),

LBP-79-5, 9 NRC 191, 194-195 (1979).

Specific objections must be made to the alleged inadequacy of
; discrete responses. South Texas, poora, 9 NRC at 195.

.h A discovering party is entitled to direct answers or objec-
V tions to each and every interrogatory' posed. Objectionse

' should be plain enough and specific enough so that it can
be understood in what way the interrogatories are claimed

: to be objectionable. General objections are insufficier'
The burden of persuasion is on the objecting party to sh u,

1 thct the interrogatory should not be answered, that the
; information called for is privileged, not relevant, or in some

'

way not-the proper subject of an interrogatory. Duke Power
Co. (Catawba Nuclear Station, Units 1 and 2), LBP-82-Il6, 16
NRC 1937, 1944 (1982).

A motion to compel is required under the rules to set forth
detailed bases for Board action, including arguments in
support of the motion. 10 CFR S 2.740(f). This means that
relief will only be granted against a party _resi. stir.g further
discovery when 'the movant gives particularized and persuasive
rea:,ons for it. Gei.eralized claims that answers-are evasive.

or that objections are unsubstantial will not suffice. The4

movant must address each interrogatory, including considera-
tion of the objection to it, point by point. Duke Power Co'.
(Catawba Nuclear Station, Units 1 and 2),-LBP-82-ll6, 16 NRC
1937, 1950 (1982).

2.11.5.1 Compelling Discovery From ACRS and ACRS Consultants
/~T
Q Although 10 CFR 5 2.720 does not explicitly cover consultants

for advisory boards like the Advisory Committee on Reactor
Safeguards (ACRS), it may fairly be read to include them where
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they have served in that capacity. Therefore, a party seeking
to subpoena consultants to the ACRS may do so but must show
the existence of exceptional circumstances before the
subpoenas will be issued. Pacific Gas and Electric Company

(Diablo Canyon Nuclear Power Plant. Units 1 and 2), ALAB-519,
9 NRC 42, 42 n.2 (1979).

2.11.5.2 Sanctions for Failure to Comply with Discovery Orders

10 CFR S 2.707 authorizes the presiding officer to impose
various sanctions on a party for its failure to, among other
things, comply with a discovery order. Duke Power Co.
(Catawba Nuclear Station, Units 1 and 2), LBP-83-56, 18 NRC
421, 433 (1983). Those sanctions include a finding of facts
as to the matters regarding which the order was made in
accordance with the claim of the party obtaining the order.
Pursuant to 10 CFR S 2.707, the failure of a party to comply'

with a Board's discovery order constitutes a default for which
a Board may make such orders in regard to the failure as are
just. [ Luke Power CL (Catawba Nuclear Station, Units 1 and
2), LBP-83-29A, 17 NRC 1121, 1122 (1983); Kerr-McGee Chemical
Corp. (West Chicago Rare Earths Facility), iBP-86-4, 23 NRC
75, 80 (1986).

A Licensing Board may dismiss the contentions of an
intervenor who has failed to respond to an applicant's
discovery requests, particularly where the intervenor has
failed to file a response to the applicant's motion for
summary disposition. Carolina Power and Linht Co. and North
Carolina Eastern Municipal Power Agency (Shearon Harris
Nuclear Power Plant), ALAB-856, 24 NRC 802, 810 (1986). An
intervenor's alleged poor preparation of a contention and a
related motion for summary disposition, as distinguished from
the intervenor's failure to respond at all to discovery
requests, does not warrant the dismissal of the intervenor's
contention. Kerr-McGee Chemical Coro2 (West Chicago Rare
Earths Facility), LBP-89-35, 30 NRC 677, 679 (1989), vacated
and reversed on other arounds, ALAB-944, 33 NRC 81 (1991).

Pursuant to 10 CFR S 2.707, an intervenor can be dis'nissed
from the proceeding for its failure to comply with discovery
orders. Northern States Power Co. (Tyrone Energy Park, Unit
1), LBP-77-37, 5 NRC 1298 (1977); Offshore Power Systemj
(Manufacturing License for Floating Nuclear Power Plants),
LBP-75-67, 2 NRC 813 (1975); Public Service Electric & Gas C02

(Atlantic Generating Station, Units 1 & 2), LBP-75-62, 2 NRC
702 (1975).

Intervenors were dismissed from a proceeding when the Board
cetermined that: the intervenors had engaged in a willful,
bad faith strategy to obstruct discovery; the intervenors'
actions and omissions prejudiced the applicant and the
integrity of the adjudicatory process; and the imposition of
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(4

lesser sanctions earlier in the proceeding had failed to
.

correct the intervenors' actions. Lona Island Liahtina Co.
(Shoreham Nuclear Power Station, Unit 1), LBP-88-24, 28.HRC,

l' 311, 375-77 (1988), rev'd in part and vacated in part, ALAB-
902, 28 NRC 423 (1988), review denied and stav denied, CLI-
88-11, 28 NRC 603 (1988). Where multiple Licensing Boards are

: presiding over different portions of an operating license,

p ceeding, an individual Licensing Board's authority to order'

the dismissal of a party applies only to the hearing over
,

which it_has jurisdiction, and does-not extend to those
; portions of the proceeding pending before the other Licensing
j- Boards. A party who seeks the dismissal of another party from

the entire proceeding must request the sanction of dismissal"

; from each of the Boards before which different parts of tha
proceeding are pending. Shoreham, supra, 28 NRC at 428-30,

_

review denied and stav denied, CL1-88-ll, 28 NRC 603 (1988).
! On directed certification from the Appeal Board of the
; intervenors' appeal of their dismissal-as parties by the OL-3

Licensing Board (which issued LBP-88-24, suora), the Commis-
i sion determined that the intervenors' conduct before the
! Licensing Board warranted their dismissal as parties from all
i proceedings pending before the Commission. Lona Islam
i Liahtina Co. (Shoreham Nuclear Power Station, Unit.1), CLI-89-
1 2, 29 NRC.211, 231-32 (1989).g
i A licensee's motion for sanctions against an intervenor for

failure to comply with discovery requests poses a three part2

: consideration: (1) due process for the licensee; (2) due
process for the intervenor; and (3) an overriding considera-
tion of the public Interest in a complete evidentiary record.
Metropolitan Edison Company (Three Mile Island Nuclear

i Station, Unit 1),.LBP-80-17, 11 NRC 893,_897 (1980).

Counsel's allegations of certain problems as excuses for
intervenor's failure to provide. discovery did not justify
reconsideration of the Board's imposition of : actions for

.

such failure, where such allegations were expressly dealt with
| in the Board's order compelling discovery. Nor can an

intervenor challenge the sanctions on the grounds that other
,

: NRC cases involved lesser sanctions, where the intervenor has
; willfully and deliberately refused to supply the evidentiary

bases for-its admitted contentions. Commonwealth Edison Co.1

(Byron Nuclear Power Station, Units 1 and 2), LBP-82-5, 15 NRC#

209, 213-214 (1982). See,-however, ALAB-678,.15_NRC 1400-#

(1982), reversing the Byron Licensing Board's dismissal of
intervenor for failure to comply with discovery orders on the
ground that such a sanction was too severe in the. circum-

1

stances.

The sanction of dismissal from an NRC licensing proceeding
,g is to be reserved for the most severe. instances of a par-

ticipant's failure to meet its obligations. In selecting
a sanction, Licensing Boards are to consider the relative
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'

importance of the unmet obligation; its potential harm to
other parties or the orderly conduct of the proceeding;
whether its occurrence is an isolated incident or a part
of a pattern of behavior; the importance of the safety or
environmental concerns raised by the party and all of the
circumstances. Commonwealth Edison Co. (Byron Nuclear
Power Station, Units 1 and 2), ALAB-678, 15 NRC 1400 (1982),
citina, ita.tement of Policy on Conduct of Licensina Pro-
ceedinas, CLI-81-8, 13 NRC 452, 454 (1981); Duke Power Co.
(Catawba Nuclear Station, Units 1 and 2), LBP-82-116, 16
NRC 1937, 1947 (1982); Public Service Co. of New Hamo_slire
(Seabrook Station, Units 1 and 2), LBP-83-20A, 17 NRC 586, 590
(1983), ritina, Wisconsin Electric Power Co. (Point Beach
Nuclear Plant, Unit 1), ALAB-719, 17 NRC 387, 392 (1983);
Kerr-McGee Chemical Corp. (Kress Creek Decontamination), LBP-
85-48, 22 NRC 843, 848-49 (1985); Kerr-McGee Chemical Coro.
(West Chicago Rare Earths facility), LBP-86-4, 23 NRC 75,
80-81 (1986); lona Island Liahtina Co (Shoreham Nuclear Powerm
Station, Unit 1), LBP-88-24, 28 NRC 311, 365-68 (1988); Lo_D.9
Island Lichtina Co. (Shoreham Nuclear Power Station, Unit 1),
CLl-89-2, 29 NRC 211, 223 (1989).

The refusal of any party to make its witnesses available to
participate in the prehearing examinations is an abandonment
of its right to present the subject witness and testimony. An
intervenor's intentional waiver of both the right to cross-
examine and the right to present witnesses amounts to an
effective abandonment of their contention. Lona Island
Liahtina CL (Shoreham Nuclear Power Station, Unit 1), LBP-
82-115, 16 NRC 1923, 1935, 1936 (1982).

Although failure to comply with a Board order to respond to
interrogatories may result in adverse findings of fact, the
Board need not decide what adverse findings to adopt until
action is necessary. When another procedure has been adopted
requiring intervenors to shoulder the burden of going forward
on a motion for summary disposition, it may be. appropriate to
await intervenor's filing on summary disposition, before
deciding whether or not to impose sanctions for failure to
respond to interrogatories pursuant to a Board order.
Sanctions only will be appropriate if failure to respond
prejudices applicant in the preparation of its case.
Wisconsin Electric Power Co. (Point Beach Nuclear Plant,
Units 1 and 2), LBP-82-10, 15 NRC 341, 344 (1982).-

Where an intervenor has failed to comply with discovery
requests and orders, the Licensing Board may alter the usual
order of presentation of evidence and require an intervenor
that would normally follow a licensee, to proceed with its
case first. Metropolitan Edison Co. (Three Mile Island
Nuclear Station, Unit 1), ALAB-772, 19 NRC 1193, 1245 (1984),
rev'd in oart on other around_s, CLI-85-2, 21 NRC 282 (1985).
See Northern States Power Co. (Tyrone Energy Park, Unit 1),
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: LBP-77-37, 5 NRC 1298, 1300-01 (1977), cited with approval in- j

Eennsylvania Power and Licht Co. '(Susquehanna Steam Electric4

|
Station, Units 1 and 2), ALAB-613, 12 NRC 317, 338 (1980);

i Eublic Service Co. of Indiana (Marble Hill Nuclear Generating
Station, Units 1 and 2), ALAB-459, 7 NRC 179, 188 (1978); 10

'

CFR & 2.731; 10 CFR Part 2, Appendix A, 5 V(d)(4); 5 U.S.C.
5 556,'

2.11.6 Appeals of Discovery Rulings

A Licensing Board order granting discovery against a third
party is a final order and may be appealed; an order denying;

4 such discovery is interlocutory, and an appeal is not
j permitted. Consumers Power Co. (Midland Plant, Units 1 & 2),

ALAB-122, 6 AEC 322 (1973); Lommonwealth E5jjson Co. (Zion<

j Station, Units 1 & 2), ALAB-ll6, 6 AEC 258 (1973).

: A discovery order entered against a nonparty .is a final order
: and thus is appealable. Pacific Gas and Electric Company

(Stanislaus Nuclear Project, Unit 1), ALAB-550, 9 NRC 683, 686
i n.1 (1979); Consumers Power Co. (Midland Plant, Units 1 and
! 2), ALAB-764, 19 NRC 633, 636 n.1_(1984).
t

j Where a nonparty desires to appeal a discovery order against
him, the proper procedure is for such person to enter _a,

special appearance before the Licensing Board and then appeal
to the Appeal Board. Kansas Gas & Electric Co. (Wolf Creek''

; Nuclear Generating Station, Unit 1), ALAB-311, 3 NRC 85
(1976).

,

A party who seeks judicial review of an administrative
,? subpoena must refuse to comply with the subpoena, be held in

contempt by a trial court, and then appeal the fir. ding of
j contempt to an appeals court. Once a party has= complied with

a subpoena to _ testify, the appeal from enforcement- of the3

subpoena is moot. The appeals court will not consider a.

party's motion to-seal the testimony against future use.
Speculation about possible future uses of the testimony does'

not present a ripe issue-for adjudication. Office of Thrift,

Suoervision v. D_q.bjli, 931 F.2d 956, 957-959 (D.C. Cir. 1991)_.
.

To establish reversible error from the curtailment of4

discovery procedures, a party _must demonstrate that such
curtailment made it irrpossible to obtain crucial evidence.;

Implicit'in such a' showing is proof that more diligent'
discovery was impossible. Northern Indiana Public Service Co'.
(Bailly Generating Station, Nuclear-1), ALAB-303, 2 NRC.858,
869 (1975). The Appeal Board has refused to review a
discovery ruling referred to it by a Licensing Board when the4

'A Board below-did not explain why it believed Appeal Board
Tj involvement was necessary, where the losing party had not

indicated that it was unduly burdened by the ruling and where
the ruling was not novel. Consumers Pqwer Company (Midland
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Plant, Units 1 & 2), ALAB-438, 6 NRC 638 (1977). The
aggrieved party must make a strong showing that the impact of
the discovery order upon that party or upon the public
interest is indeed " unusual." Jd .

Questions about the scope of discovery concern matters which
are particularly within a trial board s competence and
appellate review of such rulings is usually best conducted at
the end of case. Pennsylvania Power & Liaht Comoany (Susque-
hanna Steam Electric Station, Units 1 and 2), ALAB-613, 12 NRC
317, 321 (1980).

2.11.7 Discovery in High-level Waste Licensing Proceedings

2.11.7.1 Pre-License Application Licensing Board

Pursuant to 10 CFR s 2.1010, a Pre-License Application
Licensing Board is authorized to resolve questions concerning:
access to the Licensing Support System (LSS); the entry of
documentary material into the LSS; discovery requests; and the
development and operation of the LSS.

2.11.7.2 Licensing Support System

The Licensing Support System (LSS) is an electronic informa-
tion management system, established pursuant to Subpart J of
10 CFR Part 2, which will contain the documentary material
generated by the participants in the high-level waste
licensing proceeding as well as NRC orders and decisions
related ,o the proceeding.

O
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related to subject matter already before the Board, not minor,
procedural matters. Wisconsin Electric Power Co. (Point
Beach Nuclear Plant, Units 1 and 2), LBP-82-12, 15 NRC 354,
356 (1982).

NRC regulations give an adjudicatory board the discretion
to raise on its own motion any serious safety or environ-
mental matter. See 10 CFR SS 2.760a, 2.785(b)(2). This
discretionary authority necessarily places on the board
the burden of scrutinizing the record of an operating
license proceeding to satisfy itrtlf that no such matters
exist. Pacific Gas and Electric Co. (Diablo Canyon Nuclear
Power Plant, Units 1 and 2), ALAB-728,17 NRC 777, 807
(1983), review denied, CLI-83-32, 18 NRC 1309 (1983). Sea
Northern States Power Co. -(Monticello Nuclear Generating
Plant, Unit 1), ALAB-611, 12 NRC 301, 309 (1980). An
adjudicatory board's decision to exercise its sua sponte
authority must be based on evidence _ contained in the record.
A board may not engage in discovery-in an attempt to obtain
information upon which to establish the existence of a serious
safety or environmental issue. Louisiana Power and Liaht Co.
(Waterford Steam Electric Station, Unit 3), CLI-86-1, 23 NRC
1, 7 (1986).

b A Licensing Board may, under 10 CFR S 2.760a, raise and
V decide, sua soonte, a serious safety, environmental, or

common defense.and security matter, should it determine such a
serious issue exists. The limitations imposed by regulation
on a Board's review of a matter not in contest (and therefore
not subject to the_more intense scrutiny afforded by the
adversarial process) do not override a Board's authority to
invoke 10 CFR 9'2.760a. The Commission may, however, on a
case-by-case basis relieve the Boards of- any-obligation-to
pursue uncontested issues. -Louisiana Power and Licht Co

m

(Waterford Steam Electric Station, Unit 3), ALAB-732, 17:NRC
1076,_1112 and n.58 (1983), citina,.Virainia-Electric and
Power Co. (North Anna Nuclear Power Station, Units 1 and-2),
ALAB-491, 8 NRC 245, 248 n.7 (1978).

. A Licensing Board has ruled that exercise of its sua soonte
authority to examine certain' serious issues is not dependent: ;
on either (1) the presence of any party to raise or pursue -

those issues:in the proceeding,-or (2) the particular stage of
the proceeding. Thus, the-Licensing: Board determined that it
-could properly retain jurisdiction over an -intervenor's
admissible contentions even though the intervenor had been
dismissed from the proceeding prior-to the issuance of a

-notice of hearing. Florida Power and Licht Co. (Turkey. Point
Nuclear Generating Plant, Units- 3 and 4),- LBP-90-32, 32 NRC
181, 185-86-(1990), overruled, CLI-91-13,.34 NRC 185, 188-89-

v (1991). The Commission made clear that a Licensing Board does
_

not have the authority to raise a sua sponte issue in an
operating license or operating license amendment proceeding
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where all parties in the proceeding have withdrawn or been
dismissed. If the Board believes that serious safety issues
remain to be addressed, it should refer those issues to the
NRC Staff for review. Turkey Point, jLupn , 34 NRC at 188-89.

3.1.2.4 Expedited Proceedings; Timing of Rulings

Licensing Boards have broad discretion regarding the appro-
priate time for ruling on petitions and motions filed with
them. Absent clear prejudite to the petitioner from a
Licensing Board's deferral of a decision on a pending motion,
an Appeal Board is constrained from taking any action since
the standard of review of a Licensing Board's deferral of
action is whether such deferral is a clear abuse of discre-
tion. Detroit Edison Company (Greenwood Energy Center, Units
2 & 3), ALAB-376, 5 NRC 426 (1977).

,

A Licensing Board has authority under 10 CFR S 2.711(a) to
extend or lessen the times provided in the Rules for taking
any action. Houston Liahtina & Power Ch (Allens Creek
Nuclear Generating Station, Unit 1), ALAB-574, 11 NRC 7, 13
(1980).

As a general matter, when expedition is necessary, the
Commission's Rules of Practice are sufficiently flexible
to permit it by ordering such steps as shortening, even
drastically in some circumstances, the various time limits
for the party's filings and limiting the time for, and
type of, discovery. Wisconsin Electric Power Co. (Point
Beach Nuclear Plant, Unit 1), ALAB-696,16 NRC 1245,1263
(1982), citina,10 CFR s 2.711; Statement of Policy on
Conduct of Licentina Proceedinas, CLI-81-8,13 NRC 452
(1981); Philadelphia Electric Co. (Limerick Generating
Station, Units I and 2), ALAB-845, 24 NRC 220, 251 (1986).

Procedures for expediting a proceeding, however, should
not depart substantially from those set forth in the Rules
of Practice, and steps to expedite a case are appropriate
only upon a party's good cause showing that expedition is
essential. Point Beach, suora, 16 NRC at 1263, citina, 10
CFR s 2.711.

Under extraordinary _ circumstances, it is appropriate for the
Licensing Board to address questions to an applicant even
before formal action has been completed concerning admission
of an intervenor into a license amendment proceeding. These
questions need not be considered sua sponte issues requiring
notification of the Commission. The Board may also authorize
a variety of special filings in order to expedite a proceeding
and may even grant petitioners the right to utilize discovery
even before they are admitted as parties. However, special
sensitivity must be shown to intervenor's procedural rights
when the cause for haste in a proceeding was a voluntary

1
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/' S'3.1.2.4
,:(
i ' decision by the applicant w n a rning both the timing and

content'of its request for a license amendment. Wisconsin'

Electric Power Co. (Point Beach Nuclear Plant, Units 1 and 2),
LBP-81-39,14 NRC 819, 821, 024 (1981); LBP-81-55, le NRC 1017

g (1981).
t

! Under exceptional circumstances, Board questions may precede
discovery by the parties. Wisconsin Electric Power Co. (Point4

Beach Nuclear Plant, Units 1 and 2), LBP-81-44,14 NRC 850,'

851 (1981).'

When time pressures cause special difficulties for inter-
venors, discovery against intervenors may be restricted in
order to prevent interference with their preparation for a~

hearing. A presiding-officer has discretionary power to,
authorize specially tailored proceedings in the interest of4

expedition. Wisconsin: Electric Power Co. (Point Beach
Nuclear Plant, Units 1- and 2), LBP-81-46,14 NRC 862, 863'

(1981).>

.

When quick action is required on a license amendment, it is
appropriate to interpret petitioner's safety concerns broadly
and to admit a single broad contention that will permit wide-
ranging discovery within the limited time without the need to

(S decide repeated motions for late filing of new contentions.
,-

\ But the contentions must still relate to the license amendment
which is requested. Petitioner may not ' challenge the safety
of activities already permitted under the license. Wisconsin

.

Electric Power Co. (Point Beach Nuclear Plant, Units 1 and 2),
LBP-81-45, 14 NRC 853, 860 (1981).

Though the Board may admit a single broad contantion in
' the interest of expedition, its liberal policy towards ,

admissions may be rescinded when'the time pressure justi-
fying it is relieved. However, issues already raised
under_ the liberal policy are not retroactively affected.

by its rescission. Wisconsin Electric Power Co. (Point
Beach Nuclear Plant, Units 1 and 2), LBP-82-19A, 15 NRC 623,.-

625 (1982).

In Consolidated Edison Co. of ~N.Y. (Indian Point, Unit No. 2);
i Power Authority of the State of New York (Indian Point, Unit

No.-3), LBP-82-12A, 15 NRC 515 (1982),. the intervention
petitioner filed a motion requesting permission to observe the<

; ' emergency planning exercise scheduled to be held two days
'

later for the Indian Point Facility. The Licensing Board
ruled that, althougi, 10 CFR 6 2 741 directs that a party first
seek discovery of this sort from another party and that only-
after a 30-day opportunity to respond._can the party apply _to,

['~N
the Board for relief, in this case, strict adherence to the:

rule would not be required. Where, as here, the exigencies of-
the case-do not permit a 30-day response period,. procedural
delicacy will not be allowed to frustrate the purpose of the
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hearing -- especially where no party is seriously disadvant-
aped by expediting the action. Indian Paint, 15 NRC at 518.

'

Furthermore where the issue of adequacy of emergency planning
was clearly an issue to be fully investigated and the
observations of the potential intervenors the next day would
be useful to the Board in its deliberations, the Board would
deny licensee's request for stay and certification to the
Commission, since to grant these motions would render the
issue moot. Consolidated Edison Co. of N.Y. (Indian Point,
Unit No. 2); Eoyer Authority of the State of N.Y. (Indian
Point, Unit No. 3), LBP-82-12B, 15 NRC 523, 525 (1982).

3.1.2.5 Licensing Board's Relationship with the NRC Staff

A Licensing Beard may not delegate its obligation to decide
issues in controversy to the Staff. Eleveland Electric
illuminatina Co. (Perry Nuclear Power Plant, Units 1 & 2),
ALAB-298, 2 NRC 730, 737 (1975); Commonwealth Edison Co.
(Byron Nuclear Power Station, Units 1 and 2), LBP-84-2, 19 NRC
36, 210 (1984), (rev'd on other aroundi, ALAB-793, 20 NRC
1591, 1527 [1984]), citina, Perry, spn , 2 NRC at 737.

The rule against delegation applies even to issues a Licens-
ing Board raises on its own motion in an operating license
proceeding. Byron, supra, 19 NRC at 211, citina, Consolidated
[dison Co. of New York (Indian Point Nuclear Generating Unit
3), CLI-74-28, 8 AEC 7, 8-9 (1974). The rule against delega-
tion applies, in particular, to quality assurance issues.
Byron, suora, 19 NRC at 212, citina. yJrmont Yankee Nuclear
Power Coro. (Vermont Yankee Nuclear Power Station), ALAB-124,
6 AEC 358 (1973). However, where there is nothing remaining
to be adjudicated on a quality assurance issue, the adequacy
of a 100 percent reinspection of a contractor's work may be
delegated to the Staff to consider post-hearing. Eyron,
spn , 19 NRC at 216-17.

On the other hand, with respect to emergency planning, the
Licensing Board will accept predictive findings and post-
hearing verification by Staff of the formulation and implemen-
tation of aspects of emergency plans. Byron, sprA, 19 NRC at
212, 251-52, citino, Louisiana Power and_ Light Co. (Waterford
Steam Electric Station, Unit 3), ALAB-732, 17 C 1076,
1103-04 (1983); Public Service Co. of New Hammnire (Seabrook
Station, Units 1 and 2), LBP-89-32, 30 NRC 375, 569, 594
(1989), rev'd in part on other arounds and remanded, ALAB-
937, 32 NRC 135 (1990), aff'd in cart and rev'd in part on
other arounds, ALAB-941, 32 NRC 337 (1990), and aff'd, ALAB-
947, 33 NRC 299, 318, 346, 347, 348-349, 361-362 (1991).

In a construction permit proceeding, the Licensing Board has a
duty to assure that the NRC Staff's review was adequate even
as to matters which arc uncontested. Gulf States Utilities
Co. (River Bend Station, Units 1 & 2), ALAB-444, 6 NRC 760,
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774 (1977). In this vein, a more recent case reiterating the
rule that a Licensing Board may not delegate its obligation to

: decide significant issues to the NRC Staff is Public Serving
: Co. of Indiana. Inc. (Marble Hill Nuclear Generating Station,
; Units 1 and 2), ALAB-461, 7 NRC 313, 318 (1978).
.

A Licensing Board does not have the power, under 10 CFR.

S 2.718 or any other regulation, to direct the Staff in the
performance of its independent responsibilities. New Enaland
Power Co. (NEP, Units 1 & 2), LBP-78-9, 7 NRC 271, 279-804

(1978); Metropolitan Edison Co. (Three Mile Island Nuclear:
Station, Unit 1), ALAB-772, 19 NRC 1193, 1263 (1984), rev'd in!

$ part on other around.g, CLI-85-2, 21 NRC 282 (1985). San
; Rockwell International Coro (Rocketdyne Division), ALAB-925,

30 NRC 709, 721-22 (1989), aff'd on other aroundt, CL1-90-5,
| 31 NRC 337 (1990).

Whether a Board may modify an order or action of the Staff
depends on the relationship of the order to the subiect matter
of a pending proceeding. If closely related, a Staff order'

may not be issued, or is subject to a stay.until resolution of
.

the contested issue. If far removed from the subject matter

.

of a pending proceeding, a Staff order should not be con-
sidered by the Board. Finally, there are matters which are'

properly the subject of independent-Staff action, but which,
'

s bear enough relationship to the subject matter-of a pending
| proceeding that review by the Licensing Board is-also

appropriate. Nuclear Fuel Services Inc. and N.Y. State Eneravi

Research and Develooment Authority (Western New York Nuclear1

'

Service Center), LBP-82-36, 15 NRC 1075, 1082 (1982), citina,
. Cincinnati Gas and Electric __Co. (William H. Zimmer Nuclear
| Station), LBP-79-24, 10 NRC 226, 229-230 (1979).

Issues relating to NRC Staff compliance with and imple-
mentation of a Licensing Board order, rather than the order
-itself, should be presented to the Licensing Board in the
first instance, rather than to the Appeal Board. Consumers
Power Q L (Midland Plant, Units.1 and 2), ALAB-684, 16 HRC
162, 165 (1982).

The docketing and review' activities of the Staff are not
under the supervision of the Licensing Board. 0nly in the-
most unusual circumstances should a Licensing Board interfere>

in the review activities of the Staff. Philadelohia Electric
Company (Fulton Generating Station, . Units 1 and 2), LBP_-79-23,
10 NRC 220, 223-24-(1979).

The Staff produces, among other documents, the Safety
Evaluation Report (SER) and the Draft and Final Environmental

(])
/ -Statements (DES and FES). The studies and analyses which

result in these reports are made independently by the Staff,
,

and Licensing Boards-have no rule or authority in their
preparation. The Board does not have any supervisory;
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authority over that part of the application rev ww process
that has been entrusted to the Staff. Arizona Public Service
[o (Palo Verde Nuclear Generating Station, Units 2 and 3),
LBP-83-36,18 NRC 45, 48-49 (1983), citina, Rew Enaland Power
CA (NEP Units 1 and 2), LBP-78-9, 7 NRC 271 (1978). Eqa
Offshore Power Systems (Floating Nuclear Power Plants), ALAB-
489, 8 NRC 194, 206-07 (1978).

The decision whether to approve a plan for construction
during the period in which certain design engineering and
construction management, and possibly construction respon-
sibilities, are being transferred from one contractor to
another is initially within the province of the NRC Staff.
But because of the safety significance of the work to be
performed, and its clear bearing on whether, or on what terms,
a project should be licensed, and on the resolution of certain
existing contentions, consideration of the adequacy of, and
controls to be exercised by, the applicants and NRC Staff over
such work falls well within the jurisdiction of the Licensing
Board. Houston Liahtina and Power Co. (South Texas Project,
Units 1 and 2), LBP-81-54, 14 NRC 918, 919-20 (1981).

Adjudicatory boards do not possess the authority to direct the
holding of hearings following the issuaate of a construction
permit, nor have boards been delegated the authority to direct
the Staff in the performance of its administrative functions.
Adjudicatory boards concerned about the conduct of the Staff's
functions should bring the matter to the Commission's atten-
tion or certify the matter to the Commission. As part of
its inherent supervisory authority, the Commission has the -

authority to direct the Staf f's performance of administrative
functions, even over matters in adjudication. Carolina Power
and Liaht Co. (Shearon Harris Nuclear Power Plant, Units 1, 2,

'

3 and 4), CLI-80-12, 11 NRC 514, 516-17 (1980). Ordinarily,
,

Licensing Boards should not decide whether a given action
significantly affects the environment without the record
support provided by the Staff's environmental review.
Consumers Power Co. (Big Rock Point Nuclear Plant), ALAB-636,
13 NRC 312, 330 (1981).

Where the Licensing Board finds that the Staff cannot de-
monstrate a reasonable cause for its delay in submitting
environmental statements, the Board may issue a ruling noting
the unjustified failure to meet a publication schedule and
then proceed to hear other matters or suspend proceedings
until the Staff files the necessary documents. The Board, sua
sponte or on motion of one of the parties, may refer the
ruling to the Appeal Board. If the Appeal Board affirms, it
would certify the matter to the Commission. Offshore Powgr
Systems (Floating Nuclear Power Plants), ALAB-489, 8 NRC 194,,

207 (1978).
'
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A Licensing Board should not call upon independent consultants
to supplement an adjudicatory record except in that most-
extraordinary situation in which it is demonstrated that the
Board cannot otherwise reach an informed decision on the issue
involved. Part 2 of 10 CFR and Appendix A both give the Staff
a dominant role in assessing the radiological health and
safety aspects of facilities involved in licensing prmed-
ings. Before an adjudicatory board resorts to outside experts
of their own, they should give the NRC Staff every opportunity
to explain, correct and supplement its testimony. SmLth
Carolina Electric and Gas Co. (Virgil C. Summer Nuclear
Station, Unit 1), ALAB-663, 14 NRC 1140, 1146, 1156 (1981),_
review declined, CLI-82-10, 15 NRC 1377 (1982).

Applying the criteria of Summer, supra, 14 NRC at 1156,- 1163,
a Licensing Board determined that it had the authority to call
an expert witn;:ss to focus on matters the Staff had apparently '

ignored in a motion for summary disposition of a health
-

effects contention. Carolina Power & Liaht Co. and North
Carolina Eastern Municipal Power Aaency (Shearon Harris
Nuclear Plant, Units 1 and 2), LBP-84-7, 19 NRC 432, 442-43
(1984), reconsid. on other arounds, LBP-84-15, 19 NRC'837, 838
(1984).

After an-order authorizing the issuance of a constructionD permit-has become final agency action, and prior to the
commencement of any adjudicatory proceeding on any operating
license application, the exclusive regulatory power with
regard to the facility lies with the Staff. -Houston Lichtina
& Power Co. (South Texas Project, Units 1 & 2), ALAB-381, 5
NRC 582 (1977). Under such circumstances, an adjudicatory
board has no authority with regard to the-facility or the-
Staff's' regulation of it. In_the same vein, after a full-
term, full power operating license-has been issued and the
order authorizing it has become final agency action, no
further jurisdiction over the license lies with any adjudica-
tory board.- Portland-General Electric Co. -(Trojan Nuclear
P1 ant), ALAB-451, 6 NRC 889,.891 n.3 (1977); Duauesne Liaht
Co'. (Beaver Valley Power Station, Unit 1),-ALAB-408, 5 NRC
1383, 1386 (1977); Detroit Edison Co. (Enrico Fermi-Atomic

_

Power Plant,- Unit 2), LBP-78-ll,- 7 -NRC 381, 386, aff'd,- ALAB-
470, 7 NRC 473 (1978).

-

For a Licensing Board to accept unsupported NRC Staff
statements would be to abrogate its ultimate responsibility-
and.would be substituting the Staff's judgment-for its own.
On-ultimate issues of fact, the: Board must see the evidence-
from which to reach its own independent conclusions.
Cleveland Electric 111uminatina Co. (Perry Nuclear Power

/9 ~ Plant, Units 1 and 2), LBP-82-Il4, 16 NRC 1909,'1916 (1982).
V-

Should a Staff review demonstrate the need for corrective ,

action, the decision on_the adequacy of_such a corrective
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action is one that the Licensing Board may not delegate. Case
law suggests that even in cases where a Board resolves an
issue in an applicant's favor leaving the Staff to perform
what is believed to be a confirmatory review, the Staff should
inform the Board should it discover that corrective action is
warranted. Lona Island Lichtino Co. (Shoreham Nuclear Power
Station, Unit 1), LBP-83-57, 18 NRC 445, 520 n.21 (1983).

3.1.2.6 Licensing Board's Relationship with Other Ag..cies

The requirements of State las are for State bodies to de-
termine, and are beyond the jurisdiction of NRC adjudicatory
bodies. Northern States Power Company (Tyrone Energy Park,
Unit 1), ALAB-464, 7 NRC 372, 375 (1978), siting, Cleveland
Electric illuminatina Co. (Perry Nuclear Plant, Units 1 & 2),
ALAS-443, 6 NRC 741, 748 (1977). In this case, the Wisconsin
Public bervice Commission decided that some of the applicants
were " foreign corporations" and could not construct the
Tyrone facility. Although the Appeal Board would not question
the State's ruling, it remanded the case to reconsider
financial and technical qualifications in light of the changes
in legal relationships of the co-applicants that resulted from
the State determination. See also Lona Island Liahtino Co.
(Shoreham Nuclear Power Station, Unit 1), LBP-85-12, 21 NRC
644, 899 (1985).

In the absence of a controlling contrary judicial precedent,
the Commission will defer to a State Attorney General's
interpretation of State law concerning the designation of
representatives of a State participating in an NRC proceeding
as an interested State. Public Service Co. of New Hampshire

(Seabrook Station, Units 1 and 2), ALAB-862, 25 NRC 144, 148
(1987).

The Commission lacks the authority to disqualify a State
official or an entire State agency based on an assertion
that they have prejudged fundamental issues in a proceeding
involving the transfer of jurisdiction to a State to regulate
nuclear waste products. A party must pursue such due process
claims under State law. State of Illinois (Section 274
Agreement), CLI-88-6, 28 NRC 75, 88 (1988).

A Licensing Board does not have jurisdiction in a construc -
tion permit piaceeding under the Atomic Energy Act to re-
view the decision of the Rural Electrification Administra-
tion to guarantee a construction loan to a part owner of
the facility being reviewed. Public Service Co. of Indiana
(Marble Hill Nuclear Generating Station, Units 1 & 2), ALAB-
493, 8 NRC 253, 267-68 (1978).

It would be improper for a Licensing Board to entertain a
collateral attack upon any action or inaction of sister
Federal agencies on a matter over which the Commission is
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totally devoid of any jurisdiction. Arizona fublic Service
i. (g_,. (Palo Verde Nuclear Generating Station, Units 1, 2, and
; 3), LBP-82-Il7A, 16 NRC 1964, 1991 (1982). Thus, a Licensing

Bosrd refused to review whether FEMA complied with its own
agency regulations in performing its emergency planning
responsibilities. Philadelohia Electric _ Co. (Limerick
Generating Station, Units 1.and 2), ALAB-836, 23 NRC 479, 499-
(1986). Sag Lona Island Lichtina Co. (Shoreham Nuclear Power

4

Station, Unit 1), LBP-89-1, 29 NRC 5, 18-19 (1989).
:

As an independent regulatory agency, the Commission does not
consider itself legally bound by substantive regulations of'

,

i the Council on Environmental Quality. Vermont Yankee Nuclear
P_ower Coro._ (Vermont Yankee Nuclear Power Station), ALAB-876,i

j 26 NRC 277, 284 n.5 (1987); Pacific Gas and Electric Co_,_-
(Diablo Canyon Nuclear Power Plant, Units 1 and 2), ALAB-880,;

i 26 NRC 449, 461 (1987), remanded on other arounds, Sierra Club
v. NRC, 862 F.2d 222, 228-29 (9th Cir. 1988).

;

! Although the Commission will take cognizance of activities
before other legal tribunals when the facts so warrant, it
should not delay its licensing proceedings or withhold a
license merely because some other legal tribunal might con-,

j - ceivably take future action which may later impact upon.the;
operation of a nuclear facility. Palo Verde, supra, 16 NRC

;

! at 1991, citina, Public Service Co. of New Hampshire (Seabrook
Station, Units 1 and 2), CL1-78-14, 7 NRC 952, 958 n.5 (1978);'

Wisconsin Electric Power Co. (Koshkonong Nuclear Plant, Units
1 and 2), CLI-74-45, 8 AEC 928, 930 (1974);. Southern Califor-

i nia_ Edison Co. (San Onofre Nuclear Generating Station, Units 2.

j and 3), ALAB-171, 7 AEC 37, 39 (1974); and Cleveland Electric

|
111uminatina Co. (Perry Nuclear Power Plant, Units 1 and 2),
ALAB-443, 6 NRC 741, 748 (1977); Lona-Island Liahtina Co.

,
(Shoreham Nuclear Power Station, Unit 1), LBP-85-12, 21 NRC

,

644, 900 (1985); Kerr-McGee Chemical Coro. (West Chicago Rare'

Earths Facility),-LBP-85-46, 22 NRC 830, 832-& n.9 (1985),
citino, Philadelohia Electric Co. (Limerick Generating
Station, Units 1 and 2), ALAB-785, 20 NRC 848, 884-85 (1984);

|- Kerr-McGee Chemical Corp. (Kress Creek Decontamination), LBP-
85-48, 22 NRC 843, 847.(1985).

:

1 3.1.2.7 Conduct of Hearing by Licensing Board t

I The Atomic Energy Act does not itself specify the nature
of.the hearings required to be held pursuant to Section-

j 189(a), 42-U.S.C. 5 2239; its reference to a hearing neither
distinguishes _between rulemaking and-adjudication nor

.

states explicitly whether either must be conducted through-
' formal on-the-record proceedings. However, the Commission

(" has invariably distinguished between the two, and has provided
\ formal hearings --in licensing cases, as contrasted-with,

informal hearings in rulemaking proceedings confined to
written submissions and non-record interviews. Lono-Island
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Liahtingl h (Shoreham Nuclear Power Station, Unit 1), LBP-
82-107, 16 NRC 1667, 1673-74 (1982), citina, Sieael v. Atomic
Eniray Commission, 400 F.2d 778, 785 (D.C. Cir. 1968);
Citizens for a Safe Environmtn_Lv Atomic EneraY CommissioR,a
489 F.2d 1018, 1021 (3rd Cir. 1974).

The presiding officer has the duty to conduct a fair and
impartial hearing, to maintain order and to take appropriate
action to avoid delay. Specific powers of the presiding
officer are set forth in 10 CFR S 2.718. While the Licensing
Board has broad discretion as to the manner in which a hearing
is conducted, any actions pursuant to that discretion must be
supported by a record that indicates that such action was
based on a consideration of discretionary factors. Igimangs
Valley Authority (Hartsville Nuclear Plant, Units lA, 2A, IB
and 28), ALAB-463, 7 NRC 341, 355 (1978).

A Licensing Board has considerable flexibility in regulating
the course of a hearing and designating the order of proce-
dure. Philadghttia Electric Co. (Limerick Generating Station,
Units 1 and 2), ALAB-819, 22 NRC 681, 727 (1985), citina, 10
CFR 55 2.718(e), 2.731. Sag Ugtro_p_glitan Edison Co. (Three
Mile Island Nuclear Station, Unit 1), ALAB-772,19 NRC 1193,
1245-46 (1984), rev'd in part on other arounit, CLI-85-2, 21
NRC 282 (1985). Although the Commission's Rules of Practice
set forth a general schedule for the filing of proposed
findings, a Licensing Board is authorized to alter that
schedule or to dispense with it entirely. Li_merick, supra,
22 NRC at 727, citing, 10 CFR 5 2.754(a).

Pursuant to 10 CFR 5 2,718, the Licensing Board has the duty
to conduct a fair and impartial hearing under the law, which
includes the responsibility to impose upon all parties to a
proceeding the obligation to disclose all potenti:il conflicts
of interest. Fundamental fairness clearly requires disclosure
of potential conflicts so as to enable the Board to determine
the materiality of such information. lona Island Liahtina Co.
(Shoreham Nuclear Power Station, Unit 1), LBP-82-73,16 NRC
974, 979 (1982).

A Board may refer a potential conflict of-interest matter to
the NRC General Counsel, who is responsible for interpreting
the NRC's conflict of interest rules. -10 CFR S 0.735-27.
Once the matter has been handled in accordance with NRC
internal procedures, a Board will not review independently
either the General Counsel's determination on the matter or
the judgment on whether any punitive measures are required.
Louisiana Power and Liaht C L (Waterford Steam Electric
Station, Unit 3), ALAB-803, 21 NRC 575, 583-584 (1985).

While a Licensing Board should endeavor to conduct a licensing
proceeding in a manner that takes account of special circum-
stances faced by any participant, the fact that a' party may
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a possess fewer resources than others to devote to the proceed-
ing does not relieve that party of its hearing obligations,;

j Wisconsin Electric Power Co. (Point Beach Nuclear Plant, Unit
1), ALAB-696, 16 NRC_1245, 1261 n.29 (1982), citina, Ratementi

of Policy on Conduct of Licensina Proceedinas, CL1-81 ',13
NRC 452, 454 (1981);-Philadelphia Electric Co. (Limeri a Gen-#

erating Station, Units 1 and 2), ALAB-819, 22 NRC 681, 730
(1985); G3neral Public Utilities Nuclear Corp. (Three Mile-

Island Nuclear Station, Uni' 1), LBP-86-14, 23 NRC 553, 558
4

j (1986).
]

The procedures set forth in the Rules of Practice are the
only ones that should be' used (absent explicit Commission

| instructions in a particular case) in any licensing proceed-
1 ing. Point Beach, suora, 16 NRC at 1263, citino, 10 CFR

5 2.718;.10 CFR Part 2, Appendix A.
' A Boa'd must use its powers to assure that-the_ hearing-is
' focused upon the matters in controversy and that the hearing

process is conducted as expeditiously as possible, consistent
with the development of an adequate decisional record. LQD9
Island Liahtina Co. (Shoreham Nuclear Power Station, _ Unit 1),,

ALAB-788, 20 NRC-1102, 1152 (1984), citina, 10 CFR Par 2,'

i Appendix A, G V. A Board may limit cross-:xamination,
I redirect a party's presentation of its case, restrict- the-

g introduction of reports and other material into evidence, and"

require the submittal of all or part of the evidence ini

; written form _as long as the parties are not thereby pre-
judiced. Shoreham, suora, 20 NRC at 1151-1154, 1178.*

J

The scope of cross-examination and the-parties;that may.
engage in it in particular circumstances are matters of
Licensing Board discretion. Public Service Co. - of Indiana

. Inc. (Marble Hill Nuclear Generating Station, Units-1 & 2),
! ALAB-461, 7 NRC 313, 316 (1978).
.

A Commission-ordered discretionary proceeding before-a
_

Licensing-Board held.to resolve issues designated by the
..

Commission, although adjudicatory in-form,_was not an "on-the-|.
,

record": proceeding within the meaning of the Atomic' Energy'
! Act. Therefore, in admitting and formulating _ contentions and
: subissues and determining order of presentation, the Board
i would not be bound by 10 CFR Part:S., As to all other matters,

10 CFR Part 2 would control. Consolidated Edison Co. of N.Y.
(Indian Point, Unit 2),- Power Authority of the State of N.Y.

_(Indian Point, Unit 3), CLI-81-1, 13.NRC 1,.5 n.4-(1981),
elarified, CLI-81-23,14 NRC 610,' 611 (1981).

,
_

In order that a' proper record is compiled on all matters
O in controversy, as well as sua sponte issues raised by it,-

\j a hearing board has the right and responsibility to take
4- an active role in the examination of witnesses. South

[_arolina Electric and Gas Co; (Virgil C. Summer Nuclear
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Station, Unit 1), ALAB-642, 13 NRC 881, 893 (1981); [leveland
Electric Illuminatina Co. (P6rry Nuclear Power Plant, Units 1
and 2), ALAB-802. 21 NRC 490, 498-499 (1985). Although a
Board may exercise broad discretion in determining the extent
of its direct participation in the hearing, the Board should
avoid excessive involvement which could prejudice any of the
parties. Perry, suora, 21 NRC at 499. This does not mean
that a Licensing Board should remain mute during a hearing and
ignore deficiencies in the testimony. A Board must satisfy
itself that the conclusions expressed by expert witnesses on
significant safety or environmental questions have a solid
foundation. Philadelphia Electric C_q.,. (Limerick Generating
Station, Units 1 and 2), ALAB-819, 22 NRC 681, 741 (1985),
citina, South Carolina Electric and Gas Co. (Virgil C. Summer
Nuclear Station, Unit 1), ALAB-663, 14 NRC 1140, 1156 (1981),
review declined, CLI-82-10, 15 NRC 1377 (1982).

The presiding officer in a materials licensing proceeding is
authorized to submit written questions to the applicant in
order to develop a complete hearing record. However, such
authority may not be exercised until a notice of hearing has
been published and the hearing file has been created.
Rockwell' International Corp. (Rocketdyne Division),
LBP-89-29, 30 NRC 299, 302-303 nn. 5, 10 (1989), citing,
10 CFR s 2.1233(a) and 54 Fed. Req. 8269 (February 28, 1989).
Upon discretionary interlocutory review, the Appeal Bo;.*d
clarified the role of the presiding officer under the W CFR
Part 2, Subpart L informal adjudication procedures. Although
the presiding officer is given sustantial discretion and an
enhanced role as a technical fact finder, the authority to
control the development of the hearing record may be exercised
only after: (1) a determination of whether the petitioners
have the requisite standing and interests to intervene, 10 CFR
S 2.1205(g); (2) the preparation of the hearing file by the
NRC Staff, 10 CFR S 2.1231(a), (b); and (3) the parties'
submittal of their initial evidentiary presentations,10 CFR
S 2.1233(a). Only after the issues have been defined by the
parties is it then appropriate for the presiding officer to
submit written questions to the parties. Rockwell Interna-
tional Corn. (Rocketdyne Division), ALAB-925, 30 NRC 709,
717-18 (1989), aff'd, CLI-90-5, 31 NRC 337, 339 (1990). A

presiding officer has denied intervenors leave to respond to
an NRC Staff response to questions which the presiding officer
had addressed to all the parties where the intervenors-failed
to describe sufficiently the-alleged deficiencies in the Staff
response. Curators of the University of Missouri, LBP-91-14,
33 NRC 265, 266 (1991). The presiding officer may. encourage

,

the parties to reach a settlement. However, the presiding i

officer may not participate in any private and confidential l

settlement negotiations among the parties. Any settlement |
,

| conference conducted by the presiding officer pursuant to 10 i

| CFR & 2.1209(c) must be open to the public, absent compelling |
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- O circumstances. Rockwell, lup.r3, 30 NRC at - 720-21, Af_f'd, CL1-

90-5, 31 NRC 337, 339-340 (1990).

! The presiding officer in an informal adjudicatory proceeding
has the discretion to allow or require oral presen'.ations by
any party where it is necessary to create an adequate record

!; for decision. Curators of the University of Missouri, LBP-91-
31, 34 NRC 29, 110-112, 127 & n.194 (1991), citing, 10 CFR 6-

,

2.1235(a), clarified, LBP-91-34, 34 NRC -159 (1991).

The presiding officer in a Subpart L informal adjudicatory
proceed):19, who was e.oncerned about an incomplete hearing

j file, orn m.o one Statf to include in the hearing file any NRC
{ report (itcluding inspection reports and fin * ngs of viola-
; tion) and any correspondence between the-NRC and the licensee

during the previous 10 years which the intervenors could,

i reasonabb believe to be relevant to any of _their admitted
areas of concern. Curators of the University of Missouri,
LBP-90-22, 31 NRC 592, 593 (1990), citina, 10 CFR f 2.1231(b).

; See Curators of the University of Missouri, LBP-90-33, 32 NRC
i 245, 250 (1990) (only NRC reports or correspondence with the

licensee must be included in the hearing record). The
[ presiding officer further directed the Staff to serve all
~ such relevant documents on the parties, since there was nocD(d local public document room and the burden on the Staff to-

provide a copy of publicly available documents-to _the
intervenors'-attorney was-minuscule. Curators of the,

University of Missouri, LBP-90-27, 32 NRC 40, 42-43 (1990),

i The Commission has issued a Statement of Policy on the Conduct

of Licensino Proceedinal, CL1-81-8, 13 NRC'452 (1981), which
provides guidance to Licensing Boards on the timely com-

,
pletion of proceedings while ensuring a full and fair record.

! Specific areas addressed include: scheduling of proceedings;
; consolidation of intervenors; negotiations by, parties; dis-

covery; settlement conferences; timely rulings; summary
disposition; devices to expedite party presentations, such as.

pre-filed testimony outlines; round-table expert witness
i testimony; filing of proposed findings'of fact and conclusions
! of law;- and scheduling to allow' prompt issuance of- an_ initial

decision in cases where construction has been completed.
,

' The Commission also outlined examples of sanctions a Licensing.
Board may impose on a participant in a proceeding who fails to.

: meet its obligations. A Board can warn the offending party
' .that its conduct will not be tolerated in the-future, refuse-

to consider a filing by that party, deny the right to cross-*

! examine or present evidence, dismiss one or more of_its
-

contentions, impose sanctions on its counsel, or in severe.

! /G cases dismiss the party from.the-proceeding. In selecting a
' \'j sanction, a-Board should consider the relative importance of

the unmet obligation,- potential for harm to-other parties _or
: the orderly course of the proceedings, whether the occurrence
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is part of a pattern of behavior, the importance of any safety
or environmental concerns raisec' by the party, and all of the.

circumstances (13 NRC 452 at 454). E!Le Lona Island Liahtina
'

Co. (Shoreham Nuclear Power Station, Unit 1), LBP-82-Il5,16
NRC 1923, 1928 (1982), citina, Statement of Policy on Conduct
of Licensina Proceedinat, CL1-81-8, 13 NRC 452, 454 (1981).

Consistency with the Commission's Statement of Policy on
Conduct of Licensina Proceedinas requires that in general
delay be avoided, and specifically that a Board obtain
Commission guidance when it becomes apparent that scch
guidance will be necessary. Lona Island Lichtina Co.
(Shoreham Nuclear Power Station, Unit 1), LBP-83-21, 17 NRC
593, 604 (1983).

Pursuant to 10 CFR 2.718, Boards may issue a wide variety of
procedural orders that are neither expressly authorized nor
prohibited by the rules. They may permit intervenors to
contend that allegMly proprietary submissions should be
released to the public. They may also authorize discovery or
an evidentiary hearing that is not relevant to the contentions
but is relevant to an important pending procedural issue, such
as the trustworthiness of a party to receive allegedly
proprietary material. However, discovery and hearings not
related to contentions are of limited availability. They may
be granted, on motion, if it can be shown that the procedure
sought would serve a sufficiently important purpose to justify
the associated delay and cost. Wisconsin Electric Power Co.
(Point Beach *!uc? ear Plant, Units 1 and 2), LBP-82-2,15 NRC
48, 53 (1982).

The Commission has inherent supervisory power over the conduct
of adjudicatory proceedings, including the authority to
provide guidance on the admissibility of contentions before
Licensing Boards. Consolidated Edison Co. of New York (Indian
Point, Unit 2); Power Authority of the State of New York
(Indian Point, Unit 3), CL1-82-15, 16 NRC 27, 34 (1982),
citina, Public Service Co. of New Hamnshire (Seabrook Station,
Units 1 and 2), CLI-77-8, 5 NRC 503, 516-517.(1977). See also
Lona Island Lichtina Co. (Shoreham Nuclear Power Station, Unit
1), CL1-91-2, 33 NRC 61, 74 (1991), reconsid, denied on other
(Lrounds, CL1-91-8, 33 NRC 461- (1991),

3.1.3 Quorum Requirements for Licensing Board Hearing

In Commonwealth Edison Co. (Zion Station, Units 1 & 2), ALAB-
222, 8 AEC 229 (1974), the Appeal Board attempted to establish
elaborate rules to be followed before a Licensing Board may
sit with a quorum only, despite the fact that 10 CFR S
2.721(d) requires only a chairman and one technical member to
be present. The Appeal Board's ruling in ALAB-222 was
reviewed by the Commission in CLI-74-35, 8 AEC 374 (1974).
There, the Commission held that hearings by quorum are
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permitted according to the terms of 10 CFR 5 2.721(d) and that
inflexible guidelines for invoking the quorum rule are
inappropriate. At the same time, the Commission indicated*

that quorum hearings should be avoided wherever practicable
|

and that absence of a Licensing Board member must be explained
on the record (8 AEC 374 at 376).i

3.1.4 Disqualification of a Licensing Board Member

$ 3.1.4.1 Motion to Disqualify Adjudicatory Board Member

The rules governing motions for disqualification or recusal
i are generally the same for the administrative judiciary-as for

the judicial branch ltself, and the Commission has followed<

that practice. Suffolk County and State of New York Motion
for Disoualification of Chief Administrative Judae Cotter
(Shoreham Nuclear Po er Station, Unit 1), LBP-84-29A, 20 NRC"

385, 386 (1984), citino, Houston Liahtina and Power Co.
3

(South Texas Project, Units 1 and 2) CL1-82-9, 15 NRC 1363,

.
1366 (1982).

/

The general requirements for motions to disqualify are'

discussed in Duauesne Liaht_ Co. (Beaver Valley Power Station,
Units 1 & 2), ALAB-172, 7 AEC 42 (1974). Based on that

i discussion and on cases dealing with related matters:
V

3 (1) all disqualification motions must be timely filed.
[_ommonwealth Edison Co. (LaSalle County Nuclear Power
Station, Units 1 & 2), CLI-73-8, 6 AEC 169 (1973);

| Consumers Power Co. (Midland Plant, Units 1 & 2), ALAB-
101, 6 AEC 60 (1973). In particular, any question of
bias of a Licensing Board member must be raised at the
earliest possible time or it is waived. Commonwealth
Edison Co. (Zion Station, Units 1 & 2),-ALAB-226, 8 AEC
381, 384-386 (1974); Northern Indiana Public Servico Co.
(Bailly Generating Station, Nuclear-1), ALAB-224, 8 AEC
244,-247 (1974); Public Service Co. of New Hamoshire
(Seabrook Station, Units 1 and 2), ALAB-749, 18 NRC 1195,
1198 (1983); Public Service Co. of New Hamoshire>

: (Seabrook Station, Units 1 and 2), ALAB-751, 18 NRC 1313,
1315 (1983), reconsideration denied, ALAB-7S7, 18 NRC-

1356 (1983); Lona Island Liahtino Co. (Shoreham Nuclear
Power Station, Unit 1), ALAB-777, 20 NRC 21, 32 (1984).;

The posture of a proceeding may be considered in
evaluating the timeliness of the filing of a motion for
disqualification. Lona' Island'Liahtina Co. (Shoreham
Nuclear Power Station, Unit 1), CLI-84-20, 20 NRC 1061,'

1081-1082 (1984); Seabrook (ALAB-757), suora, 18 NRC at
,

1361.:

(q
'''/ (2) a disqualification motion must be accompanied by an

affidavit establishing the basis for the charge, even if

;
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founded on matters of public record. Detroit Edison Co.
(Greenwood Energy Center), ALAB- ;5, 8 AEC 379 (1974);
Shoreham, suora, 20 NRC at 23, n.1; Philadelphia Electric
h (Limerick Generating Station, Units 1 and 2), CLI-85-
15, 22 NRC 184, 185 n.3 (1985).

(3) a disqualification motion, as with all other motions,
must be served on all parties or their attorneys. 10 CFR
s6 2.701(b), 2.730(a).

Disqualification of a Licensing Board member, either on his
own motion or on motion of a party, is addressed in 10 CFR
s 2.704. Strict compliance with Section 2.704(c) is required.
Houston Liahtina and Power Co. (Allens Creek Nuclear Generat-
ing Station, Unit 1), ALAl-630, 13 NRC 84, 86 (1981). A
motion t, iisqualify a member of a Licensing Board is
determined by the individual Board member rather than by the
full Licensing Board. Public Service Electric and Gas Co.
(Hope Creek Generating Station, Unit 1), ALAB-759, 19 NRC 13,
21 - 26 (1984); Public Service Co. of New Hamoihire (Seabrook
Stat an, Units 1 and 2), ALAB-748, 18 NRC '184, 1186 n.1
(1983), citin,g, Pacific Gas and Electric Co. (Diablo Canyon
Nuclear Power Plant, Units 1 and 2), CLI-80-6,11 NRC 411
(1980). In those cases where a party's motion for disqualifi-
cation of a Eoard member is denied and the Board member does
not recuse hinself, Section 2.704(c) explicitly requires that
the Licensing Board refer the matter to the Appeal Board or
the Commission. Allens Creek, apn , 13 NRC at 86; Nuclear
Enaineerina Co, (Sheffield, Illinois low-Level Radioactive
Waste Disposal Site), ALAB-494, 8 NRC 299, 301 n.3 (1978);
Public Service Co. of New Hampshire (Seabrook Station, Units 1
and 2), ALAB-749, 18 NRC 1195, 1198 (1983).

The Appeal Board has stressed that a party moving for dis-
qualification of a Licensing Board member has a manifest duty
to be most particular in establishing the foundation for its
charge as well as to adhere scrupulously to the affidavit
requirement of 10 CFR s 2.704(c). Dairvland Power Cooperative
(La Crosse Boiling Water Reactor), ALAB-497, 8 NRC 312, 313
(1978). See als_o Houston Liahtina and Power Co. (South Texas
Project, Units 1 and 2), ALAB-672, 15 NRC-677, 680 (1982).

Nevertheless, as to the affidavit requirement, the Appeal
Board has held that the movant's. failure to file a supporting
affidavit is not crucial where the motion to disqualify is
founded on a fact to which the Licensing Board itself had
called attention and is particularly narrow thereby obviating
the need to reduce the likelihood of an irresponsible attack
on the Board member in question through use of an affidavit.
Nuclear Enaineerina Co. . Inc. (Sheffield, Illinois Low-level
Radioactive Waste Disposal Site), ALAB-494, 8 NRC 299, 301
n.3 (1978). i
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An intervenor's status as a party to a proceeding does not
,

of itself give i+ standing to move for disqualification
of a Licensing Board member on another group's behalf.
Puaet Sound Power and Liaht Company (Skagit Nuclear Power.

i Project, Units 1 and 2), ALAB-556, 10 NRC 30, 32-33 (1979);
Public Service Co. of New Qposhire (Seabrook Station, Units 1;

and 2), ALAB-748, 18 NRC 1184, 1187 (1983). However, a party
requesting disqualification may attempt to establish by
reference to a Board member's overall conduct that a pervasive
climate of prejudice exists in which the party cannot obtain a

,

fair hearing. A party may also attempt to demonstrate a
cattern of bias by a Board member toward a class of partici-
pants of which it is a member. Seabroek, suora, 18 NRC at
1187-1188. See also Public Servic_e Co. of New Hampshire
(Seabrook Station, Units 1 and 2), ALAB-749, 18 NRC 1195,
1199 n.12 (1983).;

A challenged member of an Appeal Board must first be given -an'

opportunity to disqualify himself, before the Commission will
act. Pacific Gas and Electric Comoany (Diablo Canyon Nuclear
Power Plant, Units 1 & 2), CLI-80-9, 11 NRC 436-(1980).*

I 3.1.4.2 Grounds for Disqualification of Adjudicatory Board Member

f The aforementioned rules (3.1.4.1) with respect to motions to
's riisqualify apply, of course, where the motion is bued on the4

. assertion that a Board member is biased. Al+ hough a Board
j member or the entire Board will be disqualified if bias is

shown, the mere fact that a Board issued a large number of-

i unfavorable or even erroneous rulings with respect to a
i particular party is not evidence of bias against that party.
'

Northern Indiana Public Service CA (Bailly Generating
Station, Nuclear-1), ALAB-224, 8 AEC-244, 246.(1974);;

Metropolitan Edison Co. (Three Mile Island Nuclear Station,
Unit 1), CLI-85-5, 21 NRC 566, 569 (1985); Philadelphia

' Electric Co..(Limerick Generating Station, Units 1 and 2),
ALAB-819, 22 NRC 681, 721,- 72.6 n.60 (1985). See Lona Island'

i Liahtina Co. (Shoreham Nuclear Power Station,-Unit 1), LBP-88-
29, 28 NRC 637, 641 (1988), aff'd, ALAB-907, 28 NRC 620

; '(1988). Rulings and findings made in the course of. a pro-
ceeding are not in themselves sufficient reasons to believe'

; that a tribunal is biased for or against a-party. Pacific-Gas
and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1

,

& 2), ALAB-644, 13 NRC 903, 923 (1981).

Licensing Boards are capable of fairly judging a matter on a-

full record, even where the Commission has expressed tentative.
views. Nuclear Enaineerina Co.. Inc. (Sheffield, Illinois
Low-level Radioactive Waste Disposal Site), CLI-80-1, 11 NRC

{ 1, 4-5 (1980).

Standing alone, the failure of an adjudicatory tribunal
to decide questions before it with suitable promptness
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scarcely allows an inference that tsa tribunal (or a
member thereof) harbors a personal prt. judice against one
litigant or another. Puaet Sound Power and Liaht Company
(Skagit Nuclear Power Project, Units 1 and 2), ALAB-556, 10
NRC 30, 34 (1979).

The disqualificatior of a Licensing Board member may not be
obtained on the groud that he or she committed error in the
course of the proceeding at bar or some earlier proceeding.
Dairvland Power Cooperative (La Crosse Boiling Water Reactor),
ALAB-614, 12 NRC 347, 348-49 (1980).

In the absence of bias, an Appeal Board member who partici-
pated as an adjudicator in a construction permit proceeding
for a facility is not required to disqualify himself from
participating as an adjudicator in the operating license pro-
ceeding for the same facility. Pacific Gas and Electric Co.
(Diablo Canyon Nuclear Power Plant, Units 1 and 2), CL1-80-II,
11 NRC 511 (1980).

An administrative trier of fact is subject to disqualifi-
cation if:

(1) he has a direct, personal, substantial pecuniary interest
in a result;

(2) he has a personal bias against a participant;

(3) he has served in a prosecutive or investigative role with
regard to the same facts as are in issue;

(4) he has prejudged factual - as distinguished from legal or
policy - issues; or

(5) he has engaged in conduct which gives the appearance of
personal bias or prejudgment of factual issues.

Nuclear Enaineerina Co.. Inc. (Sheffield, Illinois Low-level
Radioactive Waste Disposal Site), ALAB-494, 8 NRC 299, 301
(1978); Lona Island Liahtina Co. (Shoreham Nuclear Power Sta-
tion, Unit 1), ALAB-777, 20 NRC 21, 34 (1984), citina, Public
Service Electric and Gas Co (Hope Creek Generating Station,2

Unit-1), ALAB-759, 19 NRC 13, 20 (1984), ouotina Consumers
Power Co. (Midland Plant, Units 1 and 2), ALAB-101, 6 AEC 60,
65 (1973).

The fact that a member of an adjudicatory tribunal may have a
crystalized point of view on questions of law or policy is not
a basis for his or her disqualification. Shoreham, luora, 20
NRC at 34, citing, Midland, suora, 6 AEC at 66; Lona Island
Liahtina Co. (Shoreham Nuclear Power Station, Unit 1), LBP-88-
29, 28 NRC 637, 641 (1988), aff'd, ALAB-907, 28 NRC 620
(1988).
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In its decision in lloeston LioMina and Power Co. (South Texas'
-

Project, Units 1 and 2), CLI-82-9, 15 NRC 1363, 1365-67
(1982), the Commission -ade clear that Licensing Board members'

are governed by the sas disqualification standards that apply
to Federal judges. HoDe Creek, supra, 19 NRC at 20. The
current statutory foundation for the disqualification stand-;

ards is found in 28 U.S.C., Sections 144 and 455. Section 144
' requires a Federal judge to step aside if a party to the

proceeding files a timely and sufficient affidavit that the;

Judge before whom the matter is pending has a personal bias or
.

: prejudice either against that party or in favoi of an adverse
party. Hone Creek, supra, 19 NRC at 20. Section 453'a)<

imposes an objective standard which is whether a reasonable
person knowing all the circumstances woulo be led to the
conclusion that the judge's impartiality might reasonably be

,

questioned. Hooe Creek, suora, 19 NRC at 21-22.

Under 28 U.S.C. ) 455(b)(2), a judge must disqualify himself
; in circumstances wher6, inter alia, he served in private
: practice as a lawyer in the " matter in controversy." In

accord with 28 U.S.C. S 455(e), disqualification in such
circumstances may not be waived. Hope Creek, suora, 19 NRC at

i 21.

; -( In applying the disqualification standards .under 28 U.S.C.
V $ 455(b)(2), the Appeal Board concluded that, in the S stance

, -
of an adjudicator versed in a scientific discipline rather

- than in the law, disqualification is required if he previously
4 provided technical services to one of th'e parties in connec-

tion with the " matter in controversy." Hope Creek, luora, 19
j NRC at 23. To determine whether the construction permit
' proceeding and the operating license proceeding for the same
; facility should be-deemed the same " matter" for 28 U.S.C.
i 5 455(b)(2) purposes, the Appeal Board adopted the " wholly

unrelated" test, and found the two to be sufficiently related'

that the Licensing Board judge should have recused himself.
Hone Creek, suora, 19 NRC at 24-25.*

An administrative trier of fact is subject to disquali-i

fication for the appearance of_ bias-or prejudgment of the-

2 factual issues as well as for actual bias or prejudgment.
Houston Lichtino and-Power Co. (South Texas Project,-Units 1

1 and 2), ALAB-672, 15 NRC 677, 680 (1982), rev'd on other
arounds, CLI-82-9,-15 NRC-1363, 1364-1365 (1982); Metrooolitan
Edison Co. (Three Mile Island Nuclear Station, Unit 1), Cll-
85-5, 21 NRC 566, 568 (1985).

.

I Disqualifying bias or prejudice of a trial judge must gener-
ally stem from an extra-judicial source even under the objec- i

'[] tive standard for recusal which requires a judge to disqualify '

3"/ himself in any proceeding in which his impartiality might ,

'reasonably be questioned. Preliminary assessments, made on
the record, during the course of an adjudicatory' proceeding, |

.
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based solely upon application of the decision-maker's judgment
to material properly before him in the proceeding, do not com-
pel disqualification as a matter of law. !ioustaa Lichtina and
Egwer Cpt (South Texas Project, Units 1 and ?), CL1-82-9, 15
NRC 1363, 1364-1365 (1982), citina, United States v. Grinnell
[prJL, 384 U.S. 563, 583 (1966); Commonwealth Idison Co. (La
Salle County Nuclear Power Station, Units 1 and 2), CL1-73-8,
6 AEC 169, 170 (1973); Jn Re International Business Machine _s
Corocration, 618 F.2d 923, 929 (2d Cir.1980); Public Service
[o. of_ New HampMin (Seabrook Stat'.un, Units 1 and 2), ALAB-
748, 18 NRC 1184, 1187 (1983). See also Eublic Service Co. of
New Hampshire (Seabrook Station, Units ! and 2), ALAB-749, 18
NRC 1195, 1197 (1983); Enlip,_jiervica_Co. o_f_New Hampshir_g
(Seabrook Station, Units 1 and 2), ALAB-75), 18 NRC 1313, 1315
(1983), reconsideration denied, ALAB-757, 18 NRC 1356 (1983);
Philadglphia Elac_tric_Cp2 (Limerick Gentrating Station, Units
1 and 2), ALAB-819, 22 NRC 681, 'i21 (1985).

The fact that a Board rember's actions are erroneous, super-
fluous, or inappropriat does not, without more, demonstrate
an extrajudicial bias. Matters are extrajudicial whc' they
do not relate to a Board member's official duties in a case.
Rulings, conduct, or remarks of a Board member in reg,onse to
matters which arise in administrative proceedings are not
extrajudicial. Saabro2h (ALAB-749), spn , 18 NRC at 1200.
See also Sggir_pd (ALAB-7a8), supra, 18 NRC at 1188; [qng
hlani tiahtjna Cat (Shoreham Nuclear Power Station, Unit 1),
LBP-88-29, 28 NRC 637, 640-41 (1988), aff'd, ALAB-907, 28 NRC
620, 624 (1988).

A judge will not be disqualified on the basis of: occasional
use of strong language toward a party cr in expressing views
on matters arising from the proceeding; or actions which may
be controversial or may provoke strong reactions by 9arties in
the proceeding. Metropolitan Edison Co. (Three Mile Island
Nuclear Station, Unit 1), CL1-85-5, 21 NRC 566, 569 (1985);
Limerick, Luora, 22 NRC at 721; Lona Island lightina Co. .

(St eham Nuclear Power Station, Unit 1), LBP-88-29, 28 NRC
6's . . .,41 (1988), _a_f.f'd, ALAB-907, 28 NRC 620, 624 (1988).

A letter from a Board judge expressing his opinions to a
judge presiding over a related criminal case did not reflect
extrajudicial bias since the contents of the letter were based
solely on the record developed during the NRC proceeding. The
factor to consider is the sourco of-the information, not the
forum in which it is communicated. Three Mile Island, spn ,
21 NRC at 569-570. Such a letter does not-violate Canon
3A(6) of the Code of Judicial Conduct which prohibits a judge
from commenting publicly about a pending or impending
proceeding in any court. Canon 3A(6) applies to general
public comment, not the transmittal of specific information

,

I by a judge to another court. Three Mile Island, supra, 21 NRC
at 571. Such a letter also does not violate Canon 2B of the
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V Code of Judicial Conduct which prohibits a judge from lending

the prestige of his office to advance the private interests of
others and from voluntarily testifying as a character witness.
Canon 2B seeks to prevent a judge's testimony from having an
undue influence in a trial. Three Mile Island, supra, 21 NRC s
at 570. A

<

Membership in a national professional organization does
not perforce disqualify a person from adjudicating a
matter to which a local chapter of the organization is a
party. Sheffield, supra, 8 NRC at 302.

3.1.4.3 Improperly influencing an Adjudicatory Board Decision

Where a Licensing Board has been subjected to an attempt to
improperly influence the content or timing of its decision,
the Board is duty-bnund to call attention to that fact
promptly on its own initiative. On the other hand, a
Licensing Board whicF has not been subjected to attempts at
improper influence need not investigate allegations that such
attempts were contemplated or promised. Public Service Co. p_f,
New Hampshire (Seabrook Station, Units 1 & 2), ALAB-422, 6 NRC
33, 102 (1977).

3sl.5 Resignation of a Licensing Board Member

The Administrative Procedure Act requirement that the official
who presides at the reception of evidence must make the recom-
mendation or initial decision (5 U.S.C. $ 554(d)) includes an
excepHon for the circumstance in which that official becomes
"unav ;1able to the agency." when a Licensing Board member
resigns from the Commission, he becomes " unavailable" (10 CFR
S 2,704(d)). Publiq Service Company of New Hamn hire
(Seabrook Station, Units 1 & 2), ALAB-422, 6 NRC 33, 101
(1977). Resignation of a Board member during a proceeding is
not, of itself, grounds for declaring a mistrial and starting
the proceedings anew. Ida Public Service C2,_qf_tigw
Hampshire (Seabrook Station, Units 1 & 2), ALAB-422, 6 NRC 33
(1977) was affirmed generally and on the point cited herein in
New Enoland Coalition on Nuclear Pollution v. NRG, 582 f.2d
87 (1st Cir. 1978).

" Unavailability" of a Licensing Board member is dealt with
generally in 10 CFR 9 2.704(d).

3.2 Export Licensina Hearings

3.2.1 Scope of Export Licensing Hearings

The export licensing process is an inappropriate forum to
y consider generic safety questions posed by nuclear power

plants. Under the Atomic Energy Act, as amended by the
Nuclear Non-Proliferation Act of 1978, the Commission, in

JULY 1992 HEARINGS 39

- ___ i



__ _ _

making its export licensing determinations, will consider non-
proliferation and safeguards concerns, and not foreign
health and safety matters. Westin.sha m Electric Coro_,.
(Export to South Korea), CLI-80-30, 12 NRC 253, 260-61 (1980);
Dane al Elettric Co. (Exports to Taiwan), CLI-81-2, 13 NRC 67,
71 (1981).

3.3 llur_ln9_1ChedullD93011tti

3.3.1 Scheduling of llearings

An ASLB may not schedule a hearing for a time when it is
known that a technical member will be unavailable for more
than one half of one day unless there is no reasonable
alternative to such scheduling. Commonwealth Ed bon 00 1

(Zion Station, Units 1 & 2), ALA8-222, 8 AEC 229, 238 (1974).

Otherwise, an ASLB has general authority to regulate the
course of a licensing proceeding and may schedule hearings on
specific issues pending related developments on other issues.
Public Service Co. of Indias (Marble 11111 Nuclear Generating
Station, Units 1 & 2), ALAB-371, 5 NRC 409 (1977). In
deciding whether early hearings should be held on specific
issues, the Board should consider:

(1) the llL.ihood that early findings would retain their
validity;

(2) the advantage to the public interest and to the litigants
in having early, though possibly, inconclusive, resolu-
tion of certain issues;

(3) the extent to which early hearings on r 'tain issues
might occasion prejudice to one or more litigants,
particularly in the event that such issues were later
reopened because of supervening developments.

Potomac Eitciric F1 war Co. (Douglas Point Nuclear Generating
Station, Units 1 & 2), ALAB-277, 1 NRC 539 (1975); accord
allied-General Nyclear Services (Barnwell Nuclear Fuel Plant
Separation facility), ALAB-296, 2 NRC 671 (1975).

As a general rule, scheduling is a matter of Licensing Board
discretion which will not be interfered with absent a "truly
exc .ptional situation". Epblic Sttvjce Co. of New Hampfhite
(Seabrook Station, Units 1 & 2), ALAB-295, 2 NRC 668 (1975);
Euhlic Service Co. of fle.w ilampshire (Seabrook Station, Units
1 & 2), ALAB-293, 2 NRC 660 (1975).

Where the Licensing Board finds that the Staff cannot
demonstrate a reasonable cause for its delay in submitting
environmental statements, the Board may issue a ruling noting
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the unjustified failure to meet a publication schedule and
then proceed to hear other matters or suspend proceedings
until the Staff files the necessary documents. The Board, nLa
sponte or on motion of one of the parties, may refer the
ruling to the Appeal Board. If the Appeal Board affirms, it
would certify the matter to the Commission. Offshore Power
Systems (Floating Nuclear Power Plants), ALAB-489, 8 NRC 194,
207 (1978).

While a hearing is required on a construction permit appli-
cation, operating license hearings can only be triggered by
)etitions to intervene, or a Commission finding that such a
learing would be in the public interest. Carolina Power &
Liaht Co. (Shearon Harris Nuclear Power Plant, Units 1, 2, 3
& 4), ALAB-577, 11 NRC 18, 26 (1980), modified,CL1-80-12,11
NRC 514 (1960). Licensing Boards have no independent
authority to initiate adjudicatory proceedings without prior
action of some other component of the Commission. 10 CFR $
2.104(a) does not provide authority to a Licensing Board
considering a construction permit application ta order a
hearing on the yet to be filed operating license application.
Shearon Harris, igpn , ALAB-577, 11 NRC 18, ?"-28 (1980),
modified, CL1-80-12, 11 NRC 514 (1980). Section 2.104(a) of
the Commission's Rules of Practice contemplates determination4

of a tMed tor a hea'ing in the public interest on an operating
license, only after application for such a license is made.
Carolina Power & Licht Co. (Shearon Harris Nuclear Power
Plant, Units 1, 2, 3 & 4), ALAB-577,11 NRC 18, 27-28 (1980);
(grolina Power & Licht Co2 (Shearon Harris Nuclear Power
Plant, Units 1, 2, 3 & 4), ALAB-581,11 NRC 233 (1980),
modified, CL1-80-12, 11 NRC 514 (1980).

Generally speaking, Licensing Boards determine scheduling
matters on the basis of representations of counsel about
projected completion dates, availability of necessary in-
formation, and adequate opportunities for-a fair and thorough
hearing. The Board would take a har -r look at an applicant's
projected completion date if it could .)nly be met by a greatly
accelerated schedule, with minimal opportunities for discovery
and the exercise of other procedural rights. Duke Power Co.
(Catawba Nuclear Station, Units 1 and 2), LBP-83-8A,-17 NRC
282, 286-87 (1983).

An Appeal Board will overturn a Licensing Board's denial of a
request for a schedule change only on finding that the Board
abused its discretion by setting a schedule that deprives a
party of its right to procedural'due process. Wisconsin-
Electric Power Co. (Point Beach Nuclear Plant, Unit 1), ALAB-
719, 17 NRC 387, 391 (1963), sitjiag, Wisconsin Electric Power

f Lp_,. (Point Beach Nuclear Plant, Unit 1), ALAB-696, 16 NRC
\ 1245, 1260 (1982), auotina, Public Service co'. of Indiana

(Marble Hill Nuclear Generating Station, Units 1 and 2), ALAB-
459, 7 NRC 179, 188 (1978); Cleveland Electric Illuminatina

JULY 1992 HEARINGS 41

1

-- _ _ _ _ _ - - _ _ _ _ |



6 3.3.1.1

Lo (Perry Nuclear Power Plant, Units 1 and 2), ALAB-84), 24
NRC 64, 95 (1986).

3.3.1.1 Public Interest Requirements re llearing Schedule

in matters of scheduling, the paramount consideration is
the public interest. The public interest is usually
served by as rapid a decision at is possible consistent
with everyone's opportunity to be heard. Potomic Electric
Power Co1 (Doug'as Point Nuclear Generating Station, Units 1
& 2), ALAB-277, 1 NRC 539 (1975).

10 fulfill its obligation under the Administrative Procedure
Act to decide cases within a reasonable time, the Commission
established expedited procedures for the conduct of the 1988
Shoreham emergency planning exercise proceeding in order to
minimize the delays resulting from the Commission's usual
procedures, while still preserving the rights of the parties.
Lona 15.l md Lichtic, Co. (Shoreham Nuclear Power Station, Unit
1), CL1-88-9, 28 NRC 567, 569-70 (1988), citinq, Union of
Concerned Scientists v. NRC, 735 F.2d 1437 (D.C. Cir. 1984).

Findings under 10 CFR 9 2.104(a) on a need for a public
hearing on an application for an operating license in the
public interest cannot be made until after such application
is filed. Such finding must be based on the application and
all information then available. While the Commission can
determine that a hearing on an operating license is needed in
the public interest, a Licensing Board could not. Carolina
Power & Licht Co. (Shearon liarris Nuclear Power Plant. Units
1, 2, 3 & 4), ALAB-577, 11 NRC 18, 26-28 (1980), modified,
CL1-80-12, 11 NRC 514 (1980).

3.3.1.2 Convenience of Litigants re llearing Schedule

Although the convenience of litigants is entitled to recogni-
tion, it cannot be dispositive on questions of scheduling.
Allied General Nuclear Services (Barnwell Nucl(ar Fuel Plant
Separation Facility), ALAB-296, 2 NRC 671, 684 685 (1975):
Potomac Elqr_t dc Power Co. (Douglas Point Nuclear Generating
Station, Units 1 & 2), ALAB-277, 1 NRC 539 (1975).

Nevertheless, ASLB action in keeping to its schedule despite
intervenors' assertions that they were unable to prepare for
cross-examination or to attend the hearing because of a need
to prepare briefs in a related matter in the U.S. Court of
Appeals has been held to be an error requiring reopening of i

the hearing. Northern Indiana Public Service Co. (Bailly ,

Generating Station, Nuclear-1), ALAB-249, 8 AEC 980 (1974). )

3.3.1.3 Adjournedllearings

(RESERVED) j
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9 4.4

Consumers Power Co. (Hidland Plant. Units 1 & 2), ALAB-235,
8 AEC 645, 646 (1974). (See also 4.5)

A presiding officer in a materials licensing proceeding
retains jurisdiction to rule on a timely motion for recon-
sideration of his or her final initial decision even if one of
the parties has filed an appeal. Curaters of the University

of Hisipatti, LBP-91-34, 34 NRC 159,160-61 (1991).

An authorized, timely-filed petition for reconsideration
before the trial tribunal may work to toll the time period
under 10 CFR 5 2.762(a) for filing an appeal. Commonwealth
Edison Co. (Byron Nuclear Power Station, Units 1 and 2),
ALAB-659, 14 NRC 983, 985 (1981).

A motion for reconsideration should not include new arguments
or evidence unless a party demonstrates that its new material
relates to a Board concern that could not reasonably have been
anticipated. Texas Utilities Electric Co. (Comanche Peak
Steam Electric Station, Units 1 and 2), LBP-84-10,19 NRC 509,
517-18 (1984).

4.4 Reoocnina Hearinas

Os Hearings may be reopened, in apprp riate situations, either upon
motion of any party or sua sponte. Virpont Yankee Nuclear Power
(prA (Vermont Yankee Nuclear Power S';.clon) ALAB-124, 6 AEC 358
(1973). SJtuippnle reopening is required when a Board becomes aware,
from any source, of a significant unresolved safety issue, Vermont.
Yankee, lupn, or of possible major changes in facts material to the
resolution of major environmental issues. Commonwealth Edison Cp2
(LaSalle County Nuclear Station, Units 1 & 2), ALAB-153, 6 AEC 821
(1973). Where factual disclosures to the Appeal Board reveal a need
for further development of an evidentiary record, it may order that
the record be reopened for the taking of supplementary evidence.
Tennessee Valley Authority (Hartsville Nuclear Plant, Units lA, 2A,
IB and 28), ALAB-463, 7 NRC 341, 352 (1978). For reopening the
record, the new evidence to be presented need not always be so
significant that it would alter the Board's findings or conclusions
when the taking of new evidence can be accomplished with little or no
burden upon the parties. To exclude otherwise competent evidence be-
cause the Board's conclusions may be unchanged would not always
satisfy the requirement that a record suitable for review be
preserved (10 CFR s 2.756). Carolina Power & Liaht Co. (Shearon
Harris Nuclear Power Plant, Units 1-4), LBP-78-2, 7 NRC 83, 85
(1978). An Appeal Board might be sympathetic to a~ motion-to reopen a
hearing if documents appended to an appellate brief constituted newly
discovered evidence and tended to show that significant testimony in
the-record-was false. Toledo Edison Co. and Cleveland Electricp 111uminatina Co2 (Davis-Besse Nuclear Power Station, Units 1, 2 and

q'j 3); (Perry Nuclear Power Plant, Units 1 and 2), ALAB-430, 6 NRC 457
(1977).
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A motion to reopen a closed record is designed to consider additional
evidence of a factual or technical nature, and is not the appropriate
method for advising a Board of a nonevidentiary matter such as a,

state court decision. A Board may take of ficial notice of such
nonevidentiary matters. Lgna Island Lichlina C0 (Shoreham Nuclear2

Power Station, Unit 1), ALAB-905, 28 NRC 515, 521 (1988).

New regulatory requirements may establish good cause for reopening a
record or admitting new contentions on matters related to the new

,

' requirement. Pacific Gas and Electric Co. (Diablo Canyon Nuclear
Power Plant, Units 1 and 2), LBP-81-5, 13 NRC 226, 233 (1981).

Where a record is reopened for further development of the evidence,
all parties are entitled to an opportunity to test the new evidence
and participate fully in the resolution of the issues involved,
fhrida Power & Licht Ch (St. Lucio Nuclear Power Plant, Unit 2),
ALAB-335, 3 NRC 830 (1976). Permissible inquiry through cross-
examination at a reopened hearing necessarily extends to every
matter within the reach of the testimony submitted by the applicants
and accepted by the Board. P_ublic Service Company of New Hampshire
(Seabrook Station, Units 1 and 2), ALAB-422, 6 NRC 33, 94 (1977).

A Licensing Board lacks the power to reopen a proceeding once final
agency action has been taken, and it may not effectively " reopen" a
proceeding by independently initiating a new adjudicatory proceeding.
Houston Lightina & Power 002 (South Texas Project, Units 1 & 2),
ALAB-381, 5 NRC 582 (1977).

An Appeal Board, unlike other appellate tribunals, has the option of
reopening the record and receiving new evidence itself, if necessary,
obviating remand to a Licensing Board. tieltgpolitan Edison Co.
(Three Mile Island Nuclear Station, Unit No.1), ALAB-699,16 NRC
1324, 1327 (1982). Ble, n , Pacific qas and Electric Co. (Diablo
Canyon Nuclear Power Plant, Units 1 and 2), ALAB-598,11 NRC 876,

! 878-879 (1980).

An Appeal Board has no jurisdiction to consider a motion to reopen
the recurd in a proceeding where the Appeal Board has issued its
final decision and a party has already filed a petition for Commis-
sion review of the decision. The Appeal Board will refer the motion
to reopen the record to the Commission for consideration. Philadel-
Dhia Elgrdric C.92 (Limerick Generating Station, Units 1 and 2), ALAB-
823, 22 NRC 773, 775 (1985).

The Appeal Board dismissed for want of jurisdiction a motion to
reopen hearings in a proceeding in which the Appeal Board had issued
a final decision, followed by the Commission's election not to review
that decision. The Commission's decision represented the agency's
final action, thus ending the Appeal Board's authority over the
case. The Appeal Board referred the matter to the Director of
Nuclear Reactor Regulation because, under the circumstances, he had
the discretionary authority to grant the relief sought subject to
Commission review. Public Service Company of Indiana. Inc. (Marble

JULY 1992 POST HEARING MATTERS 8
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Mill Nuclear Generating Station, Units 1 and 2), ALAB-530, 9 NRC 261,
262 (1979). leg Louisiana Powcr and Licht Co2 (Waterford Steam

_

Electric Station, Unit 3), ALAB-753,18 NRC 1321,1329-1330 (1983).

The fact that certain issues remain to be litigated does not absolve
an intervener from havin9 to meet the standards for reopening the
completed hearing on all other radiological health and safety issues
in order to raise a new non-energency planning contention. Long
Island Liahtina Co. (Shoreham Nuclear Power Station, Unit 1), LBP- |

83-30, 17 NRC 1132, 1138 (1983). .

;

4.4.1 Motions to Roopen Hearing
'

A motion to reopen the hearing can be filed by any party to
the proceeding. The motion must be accompanied by one or more
affidavits which set forth the factual and/or technical bases
for the movant's claims. 10 CFR S 2.734(b); Public Service !

Co. of New Hampshire (Seabrook Station, Units 1 and 2), LBP-
89-38, 30 NRC 725, 734 (1989), aff'd on other arounds, ALAB-
949, 33 NRC 484 (1991). In addition, the movant is also free j

to rely on, for example, Staff-applicant correspondence to |
establish the existence of a newly discovered issue. Vermont
Yankee Nuclear Power Coro (Vermont Yankee Nuclear Power

Os
a

Station), ALAB-124, 6 AEC 358 (1973). A movant may also rely
upon documents generated by the applicant or the NRC Staff in
connection with the construction and regulatory oversight of
the facility. Louisiana Power and liaht Co. (Waterford Steam
Electric Station, Unit 3), ALAB-812, 22 NRC 5, 17 & n.7
(1985), citina, Pacific Gat and Electric Co-. (Diablo Canyon
Nuclear Power Plant, Units 1 and 2), CLI-81-5,13 NRC 361, 363
(1981).

As is well' settled,-the proponent of a motion to reopen the
record has a heavy burden to bear. Kansas Gas & Electric Co.
(Wolf Creek Generating Station, Unit 1), ALAB-462, 7 NRC 320,
338 (1978); Duke Power Co. (Catawba Nuclear Station, Units 1.&
2), ALAB-359, 4 NRC 619, 620 (1976); Metropolitan Edison Co.
(Three Mile Island Nuclear Station, Unit 1), ALAB-738, 18 NRC
177, 180 (1983); Cleveland Electric illuminatina Co-. (Perry

'

Nuclear Power Plant, Units 1 and 2), LBP-84-3,19 NRC. 282, 283
(1984); Louisiana Power and Licht Co. (Waterford Steam;

Electric Station, Unit 3), ALAB-912, 22 NRC 5, 14 (1985);
Houston Lichtina and Power Co. (South Texas Project, Units 1
and 2), LBP-85-42, 22 NRC 795, 798 (1985); Louisiana Power and
Licht =Co. (Waterford Steam Electric Station, Unit 3), CLI-86-

.

1, 23 NRC 1, 5 (1986); florida Power and' Licht Co. (Turkey
Point Nuclear Generating Plant, Units 3 and 4), LBP-87-21, 25

: NRC 958, 962 (1987); Lona Island Lichtina Co. (Shoreham
*( Nuclear Power Station, Unit 1), CLI-88-3, 28 NRC 1, 3 (1988);
( Public Service Cor of New Hampshire (Seabrook. Station, Units 1

and 2), LBP-89-4, 29 NRC 62, 73 (1989), aff'd on other
arounds,'ALAB-918, 29 NRC 473 (1989), remanded on other

,
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groundj, hssachusetts v. N_RC, 924 f.2d 311 (D.C. Cir. 1991),
n u al dismisted as mal, ALAB-946, 33 NRC 245 (1991). See
Eublte_lervice Co. pitletLReplhjrg (Seabrook Station, Units 1
and 2), ALAB-936, 32 NRC 75, 82 & n.18 (1990).

Where a motion to reopen relates to a previously uncon-
tested issue, the moving party must satisfy both the
standards for admitting late-filed contentions,10 CFR
6 2.714(a), and the criteria established by case law for
reopening the record. Eac_iffe Gas and Electric Co. (Diablo
Canyon Nuclear Power Plant, Units 1 and 2), CLI-82-39,
16 NRC 1712, 1714-15 (1982), citina, Pacific _ rds and
Electric Co. (Diablo Canyon Nuclear Power Plant, Units
1 and 2), CLI-81-5, 13 NRC 361 (1981); Louisiana Power and
LigM_Ch (Waterford Steam Electric Station, Unit 3),
ALAB-753,18 NRC 1321,1325 n.3 (1983); LqttLsiana Power
and Liaht Co. (Waterford Steam Electric Station, Unit 3),
ALAB-812, 22 NRC 5, 14 & n.4 (1985); h uston Liahtino and
Eqwer C0 (South Texas Project, Units 1 and 2), LBP-d5-42,2

22 NRC 795, 798 & n.2 (1985); EhiladelpAta Electric LL,.
(Limerick Generating Station, Units 1 and 2), ALAB-828,
23 NRC 13, 17 (1986); Philadelphia Electric Cqi (Limerick
Generating Station, Units 1 and 2), CLl-86-6, 23 NRC 130,
133 n.1 (1986); E,ublic Service Co. of New Hamplhite (Seabrook
Station, Units 1 and 2), LBP-87-3, 25 NRC 71, 76 and n.6
(1987); Public Service _Co. of New Hampshire (Seabrook Station,
Units 1 and 2), LBP-90-1, 31 NRC 19, 21 & n.13, 34 (1990),
aff'd, ALAB-936, 32 NRC 75 (1990).

The new material in support of a motion to reopen must be set
forth with a degree of particularity in excess of the basis
and specificity requirements contained in 10 CFR 2.714(b) for
admissible contentions. E_a_c1[Lc Gas anLElg.c1CJC_Eqi (Diablo
Canyon Nuclear Power Plant, Units 1 and 2), ALAB-775, 19 NRC
1361, 1366 (1984), aff'd sub, n.qm San Luis Obispo MotheIlm
for Peace v. NRC, 751 F.2d 1287 (D.C. Cir. 1984), aff'd on
reh'a en banc, 789 F.2d 26 (1986). The supporting information
must be more than mere allegatioi.s; it must be tantamount to
evidence which would materially affect the previous decision.
1L; Florida Power and Liaht Co. (Turkey Point Nuclear
Generating Plant, Units 3 and 4), LBP-87-21, 25 NRC 958, 963
(1987). Sgg Public Serv _ ice Co. of New Hampshire (SeabrooK
Station, Units 1 and 2), LBP-89-4, 29 NRC 62, 74 (1989), aff'd
on other groundi, ALAB-918, 29 NRC 473 (1989),.ttmanded on
other aroundt, Mass &chusetts v. NRC, 924 F.2d 311 (D.C. Cir.
1991), n oeal dismissed as moo _1, ALAB-946, 33 NRC 245 (1991).
To satisfy this requirement, it must possess the attributes
set forth in 10 CFR S 2.743(c) which defines admissible ,

evidence as " relevant, material, and reliable." Id. at 1366- |

67; Louisiana Power and Liaht Co. (Waterford Steam Electric
Station, Unit 3), CL1-86-1, 23 NRC 1, 5 (1986). Embodied in

,

this requirement is the idea that evidence presented in I

affidavit form must be given by competent individuals with
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knowledge of the facts or by experts in the disciplines
appropriate to the issues raised. E at 1367 n.18; Louisiana

' Power and Licht Co (Waterford Steam Electric Station,. Unit
.

3), ALAB-812, 22 NRC 5, 14, 50 n.58 (1985); Turkey Poin,1,
' supra, 25 NRC at 962; Public Service Co. of New Hampshire
j (Seabrook Station, Units 1 and 2), ALAB-915, 29 NRC 427, 431-
; 32 (1989).

j Even though a matter is timely raised and involves significant
j safety considerations, no reopening of the evidentiary hearing

will be required if the affidavits submitted in response to'

i the motion demonstrate that there is no genuine unresolved
issue of fact, LL., if the undisputed facts establish that
the apparently significant safety issue does not exist, has
been resolved, or for some other reason will have no effect,

] upon the outcome of the licensing proceeding. Commonwealth
Edison Co. (Byron Nuclear Power Station, Units 1 and 2), LBP-
83-41, 18 NRC 104, 109 (1983); Public Service Co. of New

; Hampshire (Seabrook Station, Units 1 and 2), LBP-89-4, 29 NRC '

; 62,.73 (1989), aff'd on other arounds, ALAB-918, 29 NRC 473
i (1989), rfmanded on_pther arounds, Massachusetts v. NRC, 924

F.2d 311 (D.C. Cir.1991), acoeal dismissed as moot, ALAB-946,.

33 NRC 245 (1991).
'

|, Exhibits which are illegible, unintelligible undated or
j\ outdated, or unidentified as to their source have no probative
; value and do not support a motion to reopen. In order to

comply with the requirement for " relevant, material, and4

reliable" evidence, a movant. should cite to specific portions3

i of the exhibits and explain the points or purposes which the
; exhibits serve. Louisiana Power and Liaht Co. (Waterford
i Steam Electric Station, Unit 3), ALAB-812, 22 NRC 5, 21 n.16,

42-43 (1985), citing, Diablo Canyon, ALAB-775, suora,19 NRC
at 1366-67.

A draft document does not provide particularly useful support
' for a motion to reopcn. A draft is a working document which

may reasonably undergo several revisions before it'is
finalized to reflect the actual intended position of the

; preparer. (nuisiana Power and Licht Cp_,. (Waterford Steam
j Electric Station, Unit 3), ALAB-812, 22 NRC 5, 43 n.47 (1985).

Where a motion _to reopen is related to a litigated issue, the
effect of the new evidence on the outcome of that issue can be
examined before or after a-decision. To the extent a motion
to reopen is not related to a litigated issue, then the

'

outcome to be judged is not that of a particular issue, but
that of the action which may be permitted by the outcome of
the licensing proceedings.. Lona Island Liahtina Co. (Shoreham
Nuclear Power Station, Unit 1), LBP-83-30, 17 NRC 1132, 1142>

1.~ (1983), citina, Vermont Yankee Nuclear Power Coro. (Venaont
'

Yankee Nuclear Power Station), ALAB-138, 6 AEC 520, 523-
(1973)'.
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4.4.1.1 Time for Filing Holion to Reopen Hearing

A motion to reopen may be filed end the Licensing Board may
entertain it at any time prior to issuance of the full initial
decision. Wisconsin Electrjis Power Cc2 (Point Beach Nuclear

_

Plant, Unit 2), ALAB-86, 5 AEC 376 (1972). Where a motion to
reopen was mailed before the Licensing Board rendered the
final decision but was received by the Board after the
decision, the Board denied the motion on grounds that it
lacked jurisdiction to take any action. The Appeal Board
implied that this may be incorrect (referring to 10 CFR
6 2.712(d)(3) -- now, 10 CFR 6 2.712(e)(3) -- concerning
service by mail), but did not reach the jurisdictional
question since the motion was properly denied on the merits.
Northern States Power Company (Tyrone Energy Park, Unit 1),
ALAB-464, 7 NRC 372, 374 n.4 (1978).

Point Beach, Emra, does not establish an ironclad rule
with respect to timing of the motion. In deciding whether
to reopen, the Licensing Board will consider both the
timing of the motion and the safety significance of the
matter which has been raised. The motion will be denied
if it is untimely and the matter raised is insignificant.
The motion may be denied, even if timely, if the matter
raised is not grave or significant. If the matter is of
great significance to public or plant safety, the motion
could be granted even if it was not made in a timely
manner. As such, the controlling consideration is the
seriousness of the issue raised. Vermont Yankee Nuclear
Power _ Corp. (Vermont Yankee Nuclear Power Station),
ALAB-138, 6 AEC 520, 523 (1973); Vermont Yankee, ALAB-126,
6 AEC 393 (1973); 1ermont Yankee, ALAB-124, 6 AEC 365
(1973). See also Ehiladelphia Electric Co. (Limerick
Generating Station, Units 1 and 2), ALAB-828, 23 NRC 13,
19 (1986) (most important factor to consider is the safety
significance of the issue raised); Philadelohia Electric Co.
(Limerick Generating Station, Units 1 and 2), ALAB 834, 23 NRC
263, 264 (1986). When timeliness is a factor, it is to be
judged from the date of discovery of the new issue.

An untimely motion to reopen the record may be granted, but
the movant has the increased burden of demonstrating that the
motion raises an exceptionally grave issue rather than just a
significant issue. Public Service Co. of New Hampshire
(Scabrook Station, Units 1 and 2), ALAB-886, 27 NRC 74, 76, 78
(1988), citina, 10 CFR 6 2.734(a)(1). See Public Service Co.
of New Hampshira (Seabrook Station, Units 1 and 2), ALAB-927,
31 NRC 137, 139 (1990); Public Service Co. of New Hamoshire
(Seabrook Station, Units.1 and 2), LBP-90-12, 31 NRC 427, 446
(1990), aff'd in part on other arounds, ALAB-934, 32 NRC 1
(1990).

JULY 1992 POST HEARING MATTERS 12

.



. _ _ _ - _ _ _ . ___ - _
.

.

5 4.4.1.1

A party cannot justify the untimely filing of a reopening
motion based upon a particular event before one Licensing
Board on the ground that a reopening motion based on the same
event was timely filed and pending before a second Licensing
Board which was considering related issues. Each Licensing
Board only has jurisdiction to resolve those issues which have
been specifically delegated to it. Seabrook, $_ynr_q, 31 NRC at'

140.

A Board will reject as untimely a motion to reopen which is
based on information which has been available to a party for
one to two years. Metropolitan Edison Co. (Three Mile Island
Nuclear Station, Unit 1), ALAB-815, 22 NRC 198, 201 (1985);
Public Service Co. of New HampjAb3 (Seabrook Station, Units 1
and 2), LBP-90-12, 31 NRC 427, 445-46 (1990), aff'd in part on
other arounds, ALAB-934, 32 NRC 1 (1990).

For a reopening motion to be timely presented, the movant must
show that the issue sought to be raised could not have been
raised earlier. Pacific Ga3 and Electric Co. (Diablo Canyon
Nuclear Power Plant, Units 1 and 2), ALAB-775, 19 NRC 1361,
1366 (1984), aff'd sub. nom. San Luis Obisoo Moth.rs for Peacee
v. NRC, 751 F.2d 1287 (D.C. Cir. 1984), aff'd on reh'a en

.

banq, 189 F.2d 26 (1986); Metropolitan Edison Co. (Three Mile_

lsland Nuclear Station, Unit 1), AL AB-815, 22 NRC 198, 202>

V (1985). Etq Detroit Edison Co. (Enrico Fermi Atomic Power
Plant, Unit 2), ALAB-707, 16 NRC 1760, 1764-65 (1982). A
party cannot justify its tardiness in filing a motion to
reopen by noting that the Board was no longer receiving
evidence on the issue when the new information on that issue
became available. Three Mile Island, suora, 22 NRC at 201-02.

A party's opportunity to gain access to information is a
significant factor in a Board's determination of whether a
motion based on such information is timely filed. Houston
Liahtina and Power Co. (South Texas Project, Units 1 and 2),
LBP-85-19, 21 NRC 1707, 1723 (1985), citing, Cleveland
Electric illuminatina Co (Perry Nuclear Power Plant, Units 1m
and 2), LBP-83-52, 18 NRC 256, 258 (1983). Ste also Diablo
Canyon, suora, 19 NRC at 1369.

A motion to reoper the record in order to admit a new
contention .nust be filed promptly after the relevant infor-
mation needed to frame the contention becomes available.
Public Service Co. of tiew Hampshire (Seabrook Station, Units 1
and 2), CLI-90-6, 31 NRC 483, 487 (1990).

A matter may be of such gravity that a motion to reopen may be
granted notwithstanding that it might have been presented

(N earlier. Metropolitan Edison Co. (Three Mile Island Nuclear
(~) Station, Unit 1), ALAB-738, 18 NRC 177, 188 n.17 (1983), rev'd

in oart on other aroundi, CLI-85-2, 21 NRC 282 (1985), citina,
Vermont Yankee Nuclear Power Corn. (Vermont Yankee Nuclear

JULY 1992 POST llEARING MATTERS 13
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Power Station), ALA8-138, 6 AEC 520, 523 (1973); Houston
Lichtina and Power Co2 (South Texas Project, Units I and 2),
LBP-85-19, 21 NRC 1707, 1723 (1985); Fouston Liahtina dnd
Eng r Co_._ (South Texas Project, Units 1 and 2), LBP-85-45, 22
NRC 819, 822, 826 (1985).

The Vermont Yankff tests for reopening the evidentiary record
are only partially applicable where reopening the record is
the Board's nla spania action. The Board has broader responsi-
bilities than de adversary parites, and the timeliness test of
Ver_mont Yankee does not apply to the Board with the same force
as it does to parties. [Arolina Power & Ligttt_(22 (Shearon
Harris Nuclear Power Plant, Units 1-4), LBP-78-2, 7 NRC 83, 85
(1978).

Where jurisdiction terminated on all but a few issues, a Board
may not entertain new issues unrelated to those over which it
retains jurisdiction, even where there are supervening devel-
opments. 1he Board has no jurisdiction to consider such
matters. Florida Power ILLinh1_CA (St. Lucie Nuclear Power
Plant, Unit No. 2), ALAB-579, 11 NRC 223, 225-226 (1980).
Once an appeal has been filed, jurisdiction over the appealed
issues passes to the appellate tribunal and motions to reopen
on the appealed issues are properly entertained by the appel-
late tribunal. Metropolitan Edison Co. (Three Mlle Island Nu-
clear Station, ~1t 1), ALAB-699, 16 NRC 1324, 1326-27 (1982).

4.4.1.2 Contents of Motion to Reopen Hearing

(RESERVED)

4.4.2 Grounds for Reopening llearing

A decision as to whether to reopen a hearing will be made er,
tne basis of the motion and the filings in opposition thereto,
all of which amount to a " mini record." Vermont Yankef__ Nuclear
Power Corp. (Vermont Yankee Nuclear Power Station), ALAB-138,
6 AEC 523 (1973), reconsid. den., ALAB-141, 6 AEC 576. The
hearing must be reopened whenever a "significant", unresolved
safety question is involved. Vermont Yankes, ALAB-138, supra:
yfrmont Yan(e_g, ALAB-124, 6 AEC 358, 365 n.10 (1973). The
same " significance test" applies when an environmental issue
is_ involved. Georaia Pewer Co. (Alvin W. Vogtle Nuclear
Plant, Units 1 & 2), ALAB-291, 2 NRC 404 (1975); Commonwealth
Edison C0 (LaSalle County Nuclear Station, Units 1 & 2),2

ALAB-153, 6 AEC 821 (1973). (See also 3.13.3).

Matters to be considered in determining whether to reopen
an evidentiary record at the request of a party, as set
forth in Vermont Yankee Nuclear Power Coro2 (Vermont
Yankee Nuclear Power Station), ALAB-138, 6 AEC 520 (1973),
are whether the matters sought to be addressed on the
reopened record could have been raised earlier, whether

JULY 1992 POST HEARING MATTERS 14
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O- such matters require further evi6 nce for their resolution.
. and what the seriousness or gravity of such matters is.

Carolina Power & Liaht Co. (Shearon Harris Nuclear Power
Plant Units 1-4), LBP-78-2, 7 NRC 83 (1978). As a general
proposition, a hearing should not be reopened merely because
some detail involving plant construction or operation has been
changed. Rather, to reopen the record at the request of a
party, it must usually be established that a different result
would have been reached initially had the material to be
introduced on reopening been considered. Kansas Gas &
Electric Co. (Wolf Creek Generating Station, Unit 1), ALAB-
462, 7 NRC 320, 338 (1978); Northern Indiana Public Service
1 (Bailly Generating Station, Nuclear-1), ALAB-227, 8 AEC
416, 418 (1974); Duke Power Co. (William B. McGuire Nuclear
Station, Units 1 and 2), ALAB-669, 15 NRC 453, 465 (1982);
flacific Gas and Electric Co (Diablo Canyon Nuclear Powerm
Plant, Units 1 and 2), ALAB-775, 19 NRC 1361, 1365-66 (1984),
aff'd sub, nonk San Luis Obispo Mothers for Peace v. NRC, 751
f.2d 1287 (D.C. Cir. 1984), aff'd on reh'o en banc, 789 F.2d
26 (1986). In fact, an Appeal Board has stated that, after a
decision has been rendered, a dissatisfied litigant who seeks
to persuade an adjudicatory tribunal to reopen the record
"because some new circumstance has arisen, some new trend has
been observed or some new fact discovered" has a difficult
burden to bear. Duke Power Co. (Catawba Nuclear Station,
Units 1 & 2), ALAB-359, 4 NRC 619, 620 (1976). At the sameO time, new regulatory recuirements may establish good cause for
reopening a record or acmitting new contentions on matters
related to the new requirement. Pacific Gas and Electric Co.
(Diablo Canyon Nuclear Power Plant, Units 1 and 2), LBP-81-5,
13 NRC 226, 233 (1981).

Unlike applicable standards with respect to allowing a new,
timely filed contention, the Licensing Board can give some
consideration to the substance of the information sought to be
added to the record on a motion to reopen. Consumers Power
Co. (Midland Plant, Units 1 and 2), LBP-84-20,19 NRC 1285,
1299 n.15 (1984), citing, Vermont Yankee, ALAB-138, supra, 6
AEC at 523-24.

Where a motion to reopen an evidentiary hearing is filed
after the initial decision, the standard is that the motion
must establish that a different result would have been reached
had the respective information been considered initially.
Where the record has been closed but a motion was filed before
the initial decision, the standard is whether the outcome of
the proceeding-might be affected. Commonwealth Edison Co.
(Byron Nuclear Power Station, Units 1 and 2), LBP-83-41, 18
NRC 104, 108 (1983). '

In certain instances the record may be reopened, even
though the new evidence to be received might not be so.
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significant as to alter the original findings or conclu-
sions, where the new evidence can be received with little
or no burden upon the parties. Drolina fower & Liaht i

1(_g2 (Shearon Harris Nuclear Power Plant, Unitt 1-4), LBP-78-2,
7 NRC 83, 85 (1978). Reopening has also been ordered where
the changed circumstances involved a hotly contested issue.

|
Northern Indiana Public Service Ch (Bailly Cencrating ''

Station, Nuclear-1), CL1-74-39, 8 AEC 631 (1974). Moreover, l
considerations of fairness and of affording a party a proper

,

opportunity to ventilate the issues sometimes dictate that a
hearing be reopened. For example, where a Licensing Board
maintained its hearing schedule despite an intervenor's
assertion that he was unable to attend the hearing and prepare 1

for cross-examination, the Appeal Board held that the hearing
must be reopened to allow the intervenor to conduct cross-
examination of certain witnesses. Northern Indiana Public
Sfrvice Co2 (Bailly Generating Station, Nuclear-1), ALAB-249,
8 AEC 980 (1974).

The proponent of a motion to reopen the record bears a heavy
burden. Normally, the motion must be timely and addressed to
a significant issue. If an initial decision has been rendered
on the issue, it must appear that reopening the record may
materially alter the result. Where a motion to reopen the
record is untimely without good cause, the movant must
demonstrate not only that the issue is significant, but also
that the public interest demands that the issue be further
explored. Metropolitan Edison Company (Three Mile Island
Nuclear Station, Unit 2), ALAB-486, 8 NRC 9, 21 (1978);
Detroit fdison Co. (Enrico fermi Atomic Power Plant, Unit 2),
ALAB-707, 16 NRC 1760, 1765 n.4 (1982), citina, Vermont Yankee
Nuclear Power Corpm (Vermont Yankee Nuclear Power Station),
ALAB-138, 6 AEC 520, 523 (1973). See Pacific Gas and. Electric
C_o2 (Diablo Canyon Nuclear Power Plant, Units 1 and 2), CL1-o
81-5, 13 NRC 361, 364-365 (1981); Kansas Gas and Electric C_ou
and Kansas _0_ity Power and Light Co. (Wolf Creek Generating
Station, Unit No. 1), ALAB-462, 7 NRC 320, 338 (1978);
Louisiana Power and Licht Co. (Waterford Steam Electric
Station, Unit 3), ALAB-753, 18 NRC 1321, 1324 (1983); Paific
Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units
1 and 2), ALAB-756, 18 NRC 1340, 1344 (1983); Lguisiana Power
and liaht Co. (Waterford Steam Electric Station, Unit 3),
ALAB-786, 20 NRC 1987, 1089-90 (1984).

The criteria for reopening the record govern each issue for
which reopening is sought; the fortuitous circumstance that a
proceeding has been or will be reopened on other issues is not
significant. Metropolitan Edison Company (Three Mile Island
Nuclear Station, Unit 2), ALAB-486, 8 NRC 9, 22 (1978);
Hous6 n Liahtina and Power Co. (South Texas Project, Units 1
and 2), LBP-85-19, 21 NRC 1707, 1720 (1985).
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in order to reopen a licensing proceeding, an intervenor must
show a change in material fact which warrants litigation anew..

Carolina Power & Liaht Co. (Shearon Harris Nuclear Power
Plant, Units 1, 2, 3 and 4), CLI-79-10, 10 NRC 675, 677

| (1979).

Whether to reopen a ret - ed in order to censider new evidence '.

'
turns on the appraisal of several factors: (1) is the motion.

timely? (2) Does it address significant safety or environmen-
tal issues? (3) Hight a different resu t have been reached
had the newly proffered material been considered initially 7>

Pacific Gas and Electric Company (Diablo Canyon Nuclear Power
Plant, Units 1 and 2), ALAB-598, 11 NRC 876, 879 (1980);
Metropolitan Edison Co. (Three Mile Island Nuclear Station,4

Unit 1), ALAB-699, 16 NRC 1324, 1327 (1982); Arizona Public i

Service Co. (Palo Verde Nuclear Generating Station, Units 1, I
i 2 and 3), LBP-82-ll78, 16 NRC 2024, 2031-32 (1982); Detroit

,

Edison Co. (Enrico Fermi Atomic Power Plant, Unit 2), ALAB- !

3
730, 17 NRC 1057, 1065 n.7 (1983); f.ommonwealth Edison-Co. )(Byron Nuclear Power Station, Units 1 and 2), LBP-83-41, 18;

i NRC 104, 108 (1983); Metropolitan Edison Co. (Three Mile
J island Nuclear Station, Unit 1), ALAB-738,18 NRC 177,180
.

(1983), citina, Pacific Gas and Electric Ch (Diablo Canyon
: Nuclear Power Plant, Units 1 and 2), ALAB-598, 11 NRC 876, 879

(1980); Lqu111ana Power and Licht Co. (Waterford Steam
,

Electric Station, Unit 3), ALAB-753, 18 NRC 1321, 1324 (1983);; '

Louisiana Power and Licht Co. (Waterford Steam Electric
Station, Unit 3), ALAB-786, 20 NRC 1087, 1089 (1984);
Louisiana Power and Liaht Co. (Waterford Steam Electric.

Station, Unit 3), ALAB-803, 21 NRC 575, 578 n.2 (1985);
Metropolitan Edison Co. (Three Mile Island Nuclear Station,
Unit 1), ALAB-807, 21 NRC 1195, 1199 n.5 (1985); Louisiana4

Power and Liaht Co. (Waterford Steam Electric Station, Unit
3), ALAB-812, 22 NRC 5, 13 (1985); Metronolitan Edison Co.
(Three Mile Island Nuclear Station, Unit-1), ALAB-815, 22 NRC
198, 200 (1985); Houston Liahtina and Power Co. (South Texas
Project, Units 1 and 2), LBP-85-42, 22 NRC 795, 798 (1985);
Houston Liahtina and Power Co. (South Texas Project, Units 1'

and 2), LBP-85-45, 22 NRC 819, 822 (1985); Louisiana Power and
Liaht Co. (Waterford Steam Electric Station, Unit 3), CL1-86-
1, 23 NRC 1, 4-5 (1986); Philadelohia Electric CA. (Limerick
Generating Station, Units 1 and 2), CL1-86-6, 23 NRC 130, 133
(1986); Cleveland Electric 111uminatina Co. (Perry Nuclear

-

Power Plant, Units 1 and 2), CLI-86-7, 23 NRC 233, 235 (1986),
aff'd sub nom. Ohio v. NRC, 814 F.2d 258 (6th Cir. 1987);
Philadelphia Electric Co, (Limerick Generating Station,
Units 1 and 2), ALAB-834, 23 NRC 263, 264 (1986); Houstan
Liahtina and Power Co. (South Texas Project, Units 1 and

.

2), LBP-86-15,-23 NRC 595, 670 (1986); Philadelphia Electriq
p CA. (Limerick Generating Station, Units l-and 2), CL1-86-18,
Q 24 NRC 501, 505-06 (1986), citina, 10 CFR s 2.734; Public

Service Co. of New Hampshire (Seabrook Station, Units 1 and
2), LBP-87-3, 25 NRC 71, 76 and n.6 (1987); Lona Island
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LLqhtina Co. (Shoreham Nuclear Power Station, Unit 1), CLI-
87-5, 25 NRC 884, 885-86 (1987), r_ggnsid. dent.td, CLI-88-3,
28 NRC 1 (1988); Florida Power _and Liaht Co. (Turkey Point
Nuclear Generating Plant, Units 3 and 4), LBP-87-21, 25 NRC
958, 962 (1987); G.epraia Power Co. (Alvin W. Vogtle Electric
Generating Plant, Units 1 and 2), ALAB-872, 26 NRC 127, 149-50
(1987); Public Service Co. of New Hampshire (Seabrook Station,
Units 1 and 2), ALAB-883, 27 NRC 43, 49 (1988), vacated in
part on other arounds, CLI-88-8, 28 NRC 419 (1988); ERbilt
Service ig_. of New Hampshire (Seabrook Station, Units 1 and
2), LBP-89-4, 29 NRC 62, 71 n.17 (1989), aff'd on other
arounds, ALAB-918, 29 NRC 473 (1989), remandfd on,91Att
around1, liassachusetts v. NE, 924 f.2d 311 (D.C. Cir.1991),
Appeal dismissed as moot, ALAB-946, 33 HRC 245 (1991); Public
Servic LCo. of New Ham _pshire (Seabrook Station, Units 1 and
2), LBP-89-28, 30 NRC 271, 283 n.8, 284, 292 (1989), aff'd,
ALAB-940, 32 NRC 225, 241-44 (1990); Public Service Co. of Ney
[[qmnsMtg (Seabrook Station, Units 1 and 2), LBP-90-1, 31 NRC
19, 21 & n.10 (1990), aff'd, ALAB-936, 32 NRC 75 (1990);
Public Service Co. of New Hampillirs (Seabrook Station, Units 1
and 2), LBP-90-12, 31 NRC 427, 443 n.47 (1990), aff'd in oart
on other are nds, ALAB-934, 32 NRC 1 (1990); E_ublic Servire
Co. of New Hamnshire (Seabrook Station, Units 1 and 2), CL1-
90-6, 31 NRC 483, 486 n.3 (1990); Public Str.ylc.e Co. of New
flampshire (Seabrook Station, Units 1 and 2), Cll-90-10, 32 NRC
218, 221 (1990).

A party seeking to reopen must show that the issue it now
seeks to raise could not have been raised earlier. ffrmi,
}upra, 17 NRC at 1065.

A motion to reopen an administrative record may rest on
evidence that came into existence after the hearing closed.
Pacific Gas and Electriglpmpany (Diablo Canyon Nuclear Power
Plant, Units 1 and 2), ALAB-598,11 NRC 876, 879 n.6 (1980).

A Licensing Board has held that the most important factor to
consider is whether the newly proffered material would alter
the result reached earlier. Fouston Liahtina and Power Co.
(South Texas Project, Units 1 and 2), LBP-86-15, 23 NRC 595,
672 (1986).

To justify the granting of a motion to reopen, the moving
papers must be strong enough, in light of any opposing
filings, to avoid summary disposition. Louth Carolina
Electric and Gas Co. (Virgil C. Summer Nuclear Station, Unit
1), L8P-82-84, 16 NRC 1183, 1186 (1982), citina, Vermont
Yankee Power Corp. (Vermont Yankee Nuclear Power Station),
ALAB-138, 6 AEC 520, 523 (1973).

The fact that the NRC's Office of Investigations is investi-
gating allegations of falsification of records and harassment
of QA/QC personnel is insufficient, by itself, to support a
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motion to reopen. Lquisiana Power and Light Co. (Waterford
Steam Electric Station, Unit 3), CL1-86-1, 23 NRC 1, 5-6
(1986).

Evidence of a continuing effort to improve reactor safety
does not necessarily warrant reopening a record. Diablo
QLrtyml, supra,11 NRC at 887.

Intervenors failed to raise a significant safety issue when
they did not present sufficient evidence to show that an
applicant's program and continuing compliance with an NRC
Staff-prescribed enhanced surveillance program would not
provide the requisite assurance of plant safety. The
intervenors' request for harsher measures than the NRC Staff
had considered necessary, without presenting any new informa-
tion that the Staff had failed to consider,.is insufficient to
raise a significant safety issue. Public Service Co. of New
Hampshire:(Seabrook Station, Units 1 and 2), CLI-90-6, 31 NRC
483, 487-88 (1990).

Differing analyses by experts of factual information already
in the record do not normally constitute the type of informa-
tion for which reopening of the record would be warranted.
Houston Liahtina and Power Co. (South Texas Project, Units 1

O and 2), LBP-85-42, 22 NRC 795, 799 (1985), citina, Eac_ific Gas
And Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1
and 2), ALAB-644,.13 NRC 903, 994-95 (1981).

Repetition of arguments previously presented does not present
a basis for reconsideration. Nuclear Enainggrina Company.
EL (Sheffield, Illinois Low-Level Radioactive Waste Disposal
Site), CLI-80-1, 11 NRC 1, 5 (1980). Nor do generalized
assertions to the effect that "more evidence is needed."
Public Service Electric and Gas Co. (Salem Nuclear Generating
Station, Unit 1), ALAB-650, 14 NRC 43, 63 (1981).

Newspaper allegations of quality assurance deficiencies,
unaccompanied by evidence, ordinarily are not sufficient
grounds for reopening an evidentiary record. Cleveland
Electric 111uminatina Co. (Perry Nuclear Power Plant, Units 1
and 2), LBP-84-3, 19 NRC 282, 286 (1984). Egg Louisiana Power
and Liaht Co. (Waterford Steam Electric Station, Unit 3), CL1-
86-1, 23 NRC 1, 6 n.2 (1986).

Generalized' complaints that an alleged ex parte communication
to a board compromised and tainted the board's decisionmaking
process are insufficient to support a motion to reopen.
Ehiladelphia Electric Co. (Limerick Generating Station, Units
1-and 2), ALAB-840, 24 NRC 54, 61 (1986), vacated, CLI-86-18,

( 24 NRC 501 (1986) (the Appeal Board lacked jurisdiction to-
( rule on the motion to reopen).
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A movant should provide any available material to support a
motion to reopen the record rather than rely on " bare
allegations or simple submission of new contentions."
Louisiana Powfr arg LighLCL (Waterford Steam Electric
Station, Unit 3), ALAB-753, 18 NRC 1321, 1324 (1983), citing,
Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power
Plant, Units 1 and 2), CLI-81-5,13 NRC 361, 363 (1981);
L2uisiana Power and liabt Co. (Waterford Steam E.9ctric
Station, Unit 3), ALAB-803, 21 NRC 575, 577 (1985); Louisiana
Power and Liaht CQ (Waterford Steam Electric Station, Unit
3), ALAB-812, 22 NRC 5, 14 (1985); L9uisiana Power an_d_Linh1
[L (Waterford Steam Electric Station, Unit 3), CL1-86-1, 23
NRC 1, 5 (1986). Efte lona IslLnd Lichtina Co. (Shoreham
Nuclear Power Station, Unit 1), CL1-89-1, 29 NRC 89, 93-94
(1989) (a movant's willingness to provide unspecified,
additional information at some unknown date in the future is
insufficient). Undocumented newspaper articles on subjects
with no apparent connection to the facility in question do not
provide a legitimate basis on which to reopen a record.
Waterford, typIg, 18 NRC at 1330; Louisiana Power and Licht
[.h (Waterford Steam Electric Station, Unit 3), ALAB-786, 20
NRC 1087, 1089-1090 (1984). The propone? of a motion to
reopen a hearing bears the responsibility for establishin9
that the standards for reopening are met. The movant is not
entitled to engage in discovery in order to support a motion
to reopen. Metropolitan Edison fo (Three Mile Island
Nuclear Station, Unit 1), CLI-85-7, 21 NRC 1104, 1106 (1985).
An adjudicatory board will review a motion to reopen on the
basis of the available information. The board has no duty to
search for evidence which will support a party's motion to
reopen. Thus, unless the movant has submitted information
which raises a serious safety issue, a board may not seek to
obtain information relevant to a motion to reopen pursuant to
either its sua sponig authority or the Commission's Policy
Statement on Investigations, inspections, and Adjudicatory
Proceedings, 49 Eed. Reg 1 36,032 (Sept. 13, 1984). Lpuisiana
Power and Licht Co. (Waterford Steam Electric Station, Unit
3), CLI-86-1, 23 NRC 1, 6-7 (1986).

A motion to reopen the record based on alleged deficiencies in
an applicant's censtruction quality assurance program must
establish either that uncorrected construction errors endanger
safe plant operation, or that there has oeen a breakdown of
the quality assurance program sufficient to raise legitimate
doubt as to whether the plant can be operated safely. Pacific
Gas and Elec1ric Co (Diablo Canyon Nuclear Power Plant, Unitsx
1 and 2), ALAB-756, 18 NRC 1340, 1344-1345 (1983), citina,
Union Electric Co. (Callaway Plant, Unit 1), ALAB-740, 18 NRC
343, 346 (1983); Lpqujsiana Power ar.d licht Co, (Waterford
Steam Electric Station, Unit 3), ALAB-812, 22 NRC 5, 15
(1985). leg Public Service Co. of New Hampshire (Seabrook
Stat' u , Units 1 and 2), ALAB-940, 32 NRC 225, 243-44 (1990).
This standard also applies to an applicant's design quality
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assurance program. Pacific Gas and Electr ,c

Canyon Nuclear Power Plant, Units 1 and 2) NRC-

1361, 1366 (1984), aff'd sub nom. San Luis t ..ers for
Peace v. NRC, 751 F.2d 1287 (D.C. Cir. 1984, e on reh'a
en banc, 789 f.2d 26 (1986).

The untimely listing of " historical examples" of alleged
construction QA deficiencies is insufficient to warrant
reopening of the record on the issue of management character
and competence. Louisiana PowerJL0d Licht C2,. (Waterford
Steam Electric Station, Unit 3), ALAB-812, 22 NRC 5, 15
(1985), citing, Diablo Canyon, ALAB-775, supra, 19 NRC at
1369-70.

Long range forecasts of future electric power demands
are especially uncertain as they are affected by trends
in usage, increasing rates, demographic changes, indus-
trial growth or decline, and the general state of economy.

.

These factors exist even beyond the uncertainty that
inheres to demand forecasts: assumptions on continued
use from historical data, range of years considered, the
area considered, and extrapolations from usage in resi-
dential, commercial, and industrial sectors. The
general rule applicable to cases involving _ differences

O or changes in demand forecasts is stated in Himn
Mohawk Power Coro. (Nine Mile Point Nuclear Station,
Unit 2), ALAB-264, 1 NRC 347, 352-69 (1975). Accordingly,
a possible one-year slip in construction schedule was
clearly within the margin of uncertainty, and intervenors
had failed to present information of the type or substance
likely to have an effect on the need-for-power issue
such as to warrant relitigation. Carolina Power and light Co.
(Shearon Harris Nuclear Power Plant, Units 1-4), CL1-79-5, 9
NRC 607, 609-10 (1979).

Speculation about the future effects of budget cuts or
employment freezes does not present a significant safety issue
which must be aidressed. Public Serviss Co. of New Hampshire
(Seabrook Station, Units _1 and 2), CLI-90-10, 32 NRC 218, 223
(1990).

4.4.3 Reor2ning Construction Permit llearings to Address New Generic
Issues

Construction permit hearings should-not be reopened upon
discovery of a generic' safety concern where such generic
concern can be properly addressed and cons'dered at the
operating license stage. Georaia Power. h (Alvin W. Vogtle
Nuclear Plant, Units 1 & 2), ALAB-291, 2 NRC 404 (1975).

/~'N
V
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4.4.4 Discovery to Obtain Infonnation to Support Reopening of
Hearing

The Appeal Board has held that, though the period for
discovery may have long since terminated, a party may obtain
discovery in order to support a motion to reopen a hearing
provided that party demonstrates with particularity that
discovery would enable it to produce the needed materials.
Vermont Yankee Nuc.lrar Power Coro_,. (Vermont Yankee Nuclear
Power Station), ALAB-138, 6 AEC 520, 524 (1973). This Appeal
Board ruling is substantially undercut by a recent Commission
decision in which the Commission noted that the burden is on
the movant to establish prior to reopening that the standards
for reopening are met and "the movant is not entitled to
engage in discovery in order to support a motion to reopen."
Metropolitan 1dhon Co. (Three Mile Island Nuclear Station,

_

Unit 1), CL1-85-7, 21 NRC 1104, 1106 (1985). See also
Louisiana f nwer & Liaht Cp_,. (Waterford Steam Electric Station,
Unit 3), CL1-86-1, 23 NRC 1, 6 (1986); Cleveland Electric
illuminating Co. (Perry Nuclear Power Plant, Units 1 and 2),
CLI-86-7, 23 NRC 233, 235-36 & n.1 (1986), aff'd sub nom. o11
ather arounds, Ohio v. NRC, 814 f.2d 258 (6th Cir. 1987);
llouston Lightina and Power Co. (South Texas Project, Units 1
and 2), LBP-86-15, 23 NRC 595, 672-673 n.33 (1986); Florida
Power and Licht Co. (Turkey Point Nuclear Generating Plant,
Units 3 and 4), LBP-87-21, 25 NRC 958, 963 (1987); Public
Service Co. oLNew Hamnshire (Seabrook Station, Units 1 and
2), ALAB-879, 26 NRC 410, 422 (1987).

4.5 Motions to Reconsidttt

When a Board has reached a determination of a motion in the course
of an on-the-record hearing, it need not reconsider that determina-
tion in response to an untimely motion but it may, in its discretion,
decide to reconsider on a showing that it has made an egregious
error. Wisconsin Electric Power Co. (Point Beach Nuclear Plant,
Units 1 and 2), LDP-82-6, 15 NRC 281, 283 (1982).

A petitioner lacks standing to seek reconsideration of a decision
unless the petitioner was a party to the proceeding when the decision
was issued. Texas Utilities Electric Co. (Coinanche Peak Steam
Electric Station, Units 1 and 2), CLI-89-6, 29 NRC 348, 354 (1989).

In certain instances, for example, where a party attempts to appea'i
an interlocutory ruling, a Licensing Board can properly treat the
appeal as a motion to the Licensing Board itself to reconsider its
ruling. Public Service Co. of Oklahoma (Black Fox Station, Units 1
& 2), ALAB-370, 5 NRC 131 (1977); htblic Service Co. of New Hampshire
(Seabrook Station, Units 1 and 2), LBP-82-106, 16 NRC 1649, 1653
(1982).

The Appeal Board has indicateri that a motion to it to reconsider a
prior decision will be denied where the Appeal Board is left with the
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conviction that what confronts it is not in reality an elaboration
upon, or refinement of, arguments previously advanced, but instead is
an entirely new thesis. Tennessee Valley Authority (Hartsville
Nuclear Plant, Units lA, 2A, IB & 28), ALAB-418, 6 NRC 1, 2 (1977).

A party may not raise, in a petition for reconsideration, a matter
which was not contested before the Licensing Board or on appeal.
Tennessee Valley Authority (Hartsville Plant, Units IA, 2A, IB, 2B),
ALAB-467, 7 NRC 459, 462 (1978). Sgg Public Service Co. of New ^

Hampshire (Seabrook Station, Units 1 and 2), CL1-89-3, 29 NRC 234,
241-42 (1989). In the same vein, a matter which was raised at the
inception of a proceeding but was never pursued before the Licensing
Board or the Appeal Board cannot be raised on a motion for recon-
sideration of the Appeal Board's decision.- )(ansas Gas & Electric Co.
(Wolf Creek Generating Station, Unit 1), ALAB-477, 7 NRC 766, 768
(1978).

Motions to reconsider an order should be associated with requests
for reevaluation in light of elaboration on or refinement of argu-
ments previously advanced; they are not the occasion for advancing
an entirely new thesis. Central Electric Power Cooperative. Inc.
(Virgil C. Summer Nuclear Station, Unit No. 1), CLI-81-26, 14 NRC
787, 790 (1981).

O' Where a party petitioning the Court of Appeals for review of a
decision of the agency also petitions the agency to reconsider its
decision and the Federal court stays its review pending the agency's
disposition or the motion to reconsider, the Hobbs Act does not
preclude the agency's reconsideration of the case. Public Service
Co. of Indiana (Marble Hill Nuclear Generating Station, Units 1 & 2),
ALAB-493, 8 NRC 253, 259 (1978).

Repetition of arguments previously presented does not present a
basis for reconsideration. 1(uclear Enaineerina Company. Inc.
(Sheffield, Illinois Low-levei Radioactive Waste Disposal Site),
CLI-80-1, 11 NRC 1, 5-6 (1980). Egg Lona Island Liahtina Co. (Shore-
ham Nuclear Power Station, Unit 1), CL1-88-3, 28 NRC 1, 2 (1988).

4.6 Sua Sponte Review by the Appeal Board

Sua sponta review of a Licensing Board's decision by an Appeal
Board is a long-standing Commission-approved practice that is
undertaken in all cases, regardless of their nature or whether
exceptions have been filed. Wisconsin Electric Power Co. (Point
Beach Nuclear Plant, Unit 1), ALAB-696, 16 NRC 1245,-1262 (1982),
citina, Offshore Power Systems (Manufacturing License for Floating
Nuclear Power Plants), ALAB-689, 16 NRC 887, 890 (1982); Georaia
Power Co._ (Alvin W. Vogtle Electric Generating Plant, Units 1 and
2), ALAB-859, 25 NRC 23, 27 (1987).

O
V The Appeal Board has the power to conduct a de nnlo review of the

record sua sponte to make its own independent findings. Wisconsin
Electric Power Co. (Point Beach Nuclear Power Station), ALAB-73, 5
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AEC 297, 298 (1972). In uncontested and/or unappealed cases, the
Appeal Board will always conduct a sua sconte review of safety and
environmental issues. Ste, n, Sacramento Municinal Utility
District (Rancho Seco Nuclear Generating Station), ALAB-655,14 NRC
799, 803 (1981), rd11n9, ll4Shinoton Public Power Supply System (WPPSS
Nuclear Project No. 2), ALAB-571, 10 NRC 687 (1979). Ege also
[incinnati Gal _3nd Electric Co. (William H. Zimmer Nuclear Station).
ALAB-79, 5 AEC 342 (1972); Detroit Edison Ch (Enrico fermi Atomic
Power Plant), ALAB-77, 5 AEC 315 (1972); Offshore Power SystLmi
(Manufacturing '.icense for floating Nuclear Power Plants), ALAB-689,
16 NRC 887, 890 (1982); Consumers Power Co. (Midland Plant, Units 1
and 2), ALAB-691, 16 NRC 897, 908 (1982); Louisiana Power and1Lqbi
[L (Waterford Steam Electric Station, Unit 3), ALAB-732, 17 NRC
1076,1111 (1983); [smmqnwealth Edison Co. (Byron Nuclear Power
Station, Units 1 and 2), ALAB-793, 20 NRC 1591, 1624 (1984),

in the absence of an appeal, the customary practice of an Appeal
Board is to conduct a Lua sponte review of an authorization of
licensing action. However, an Appeal Board will not conduct a itia
sponte review of a proceeding that was dismissed when the parties
settled the issues. Thus, an Appeal Board will decline to cor. duct a
iga sponte review of a license amendment proceeding where the parties
agreed to proposed findings of fact and conclusions of law, and where
the Licensing Board raised no significant safety or environmental
issues on its own motion. Portland Generaj Electric Co. (Trojan
Nuclear Plant), ALAB-796, 21 NRC 4, 5 (1985). An Appeal Board may
conduct a sua sponte review of a proceeding where all the inter-
venors have been dismissed as parties as a sanction. Lona Island
Lichtina Co. (Shoreham Nuclear Power Station, Unit 1), ALAB-911, 29
NRC 247, 250-51 (1989).

An Appeal Board may undertake sua sponte review either during the
course of Licensing Board proceedings or after an initial decision
has been issued. 10 CFR 9 2,785; Public Service Comna_py of Indiana
(Marble Hill Nuclear Generating Station, Units 1 and 2), ALAB-374,
5 NRC 417 (1977).

An Appeal Board may undertake sua sponte review of a Licensing
Board decision concerned with tne integrity of the hearing process.
Consumers Power Co. (Midland Plant, Units 1 and 2), ALAB-691, 16
NRC 897, 908 (1982).

It is not the Appeal Board's function in a sua sponte review of a
Licensing Board decision to undertake a detailed scrutiny of the
entire record. Rather, the Appeal Board usually addresses only_ those
portions of the Licensing. Board's opinion that it believes deserve
clarification or correction. Further, absence of Appeal Board
comment on a particular Licensing Board statement should not be
construed as either agreement or disagreement with it. Midi md, .

suora, 16 NRC at 908-909.

Upon review sua sponte of a Licensing Board's initial decision I
authorizing facility operation, the Appeal Board will consider

|
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operational problems coming to light as a result of facility
operation during the period of review only where the problems are
extraordinary and have a bearing on whether an operating license
should have been issued. Duauesne Licht Co. (Beaver Valley Power
Station, Unit 1), ALAB-408, 5 NRC 1383, 1386 (1977).

In any event, the following matters will not be reviewed saa sponte
absent extraordinary circumstances:

(1) Procedural irregularities. ILqston Edison CL (Pilgrim Nuclear
Power Station, Unit 1), ALAB-231, 8 AEC 633, 634 (1974);
hWensin Elqq1r_Lc Power Co. (Point Beach Nuclear Plant, Unit
1), ALAB-696, 16 NRC 1245, 1262-(1982).

(2) Rulings on contentions. Washinoton Public Power Supply Systen)
(Nuclear Projects No. 1 & No. 4), ALAB-265, 1 NRC 374, 375 n.1
(1975); Louisiana Power & licht Co. (Waterford Steam Electric
Station, Unit 3), ALAB-242, 8 AEC 847, 848-849 (1974).

'

(3) Purely economic issues posed in an antitrust proceeding.
Louisiana Power & Light Co. (Waterford Steam Electric Station,
Unit 3), ALAB-258, 1 NRC 45, 48 n.6 (1975); Consumers Powgr
CA (Midland Plant, Units 1 and 2), ALAB-691,16 NRC 897, 908
(1982), gltina, Waterford, sup_ta, 1 NRC at 48 n.6; Washinoton

O Public Power SuppJv System, supra,1 NRC at 375 n.1; P_ilarim,
supra, 8 AEC at 633-634.

(4) A proceeding which has been dismissed upon settlement of the
issues by the parties. Tro.ian, lucra, ALAB-796, 21 NRC 4, 5
(1985).

An Appeal Board will not be established to conduct sua sponte review
of a Licensing Board decision upholding the NRC Staff's sus;s s ka,
revocation, failure to renew, or other termination of a reactor
operator's license. Maurice P. Acosta. Jr. (Reactor Operator License
for San Onofre Nuclear Generating Station, Units 2-and 3), ALAB-923,
30 NRC 261, 263 (1989).

Appeal Board review will be routinely undertaken of any final
disposition of a licensing proceeding founded upon substantive
determinations of significant safety or envirnnmental issues.
Northern States Power Company (Monticello Nuclear Generating Plant,
Unit 1), ALAB-611, 12 NRC 301, 303-304 (1980).

The Appeal Board, on ilta snonte review, has the authority-to reject
or modify the findings of the Licensing Board. Monticello, Lucra,
12 NRC at 304. As for the standards -for' an Appeal Board's reversal
of a Licensing Board's findings of fact, see Section 5.7.3.

O A case, when properly before the Appeal Board on sua sponte review,
$ is not confined to those issues on which the Licensing. Board made' substantive findings. Issues not raised by parties may be con-

sidered. However, in operating license proceedings such issues may
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be considered only when serious safety, environmental or common de-
fense and security matters exist. Montin119, ign,12 NRC at 309,

in the course of its review of an initial decision in a construction
permit proceeding, an Appeal Board is free to raise sua sponte issues
which were neither presented to nor considered by the Licensing
Board. Virainia_ ElectriS_Jnd Power Co. (North Anna Nuclear Power
Station Units 1 & 2), ALAB-551, 9 NRC 704, 707 (1979).

If the Appeal Board determines sua sponte more information is needed,
it may take evidence to develop the record. Virainia Electric &
Eower Co. (North Anna Nuclear Power Station, Units 1 & 2), ALAB-578,
11 NRC 189 (1980).

The Appeal Board, in lieu of remand, may undertake the conduct of
hearings in the interests of expedition. Pacific _ Gas & Electric Co.
(Giablo Canyon Nuclear Power Plant, Units 1 & 2), ALAB-580,11 NRC
227, 231 (1980).

In a special proceeding not specifically addressed by Commission
regulations, the Appeal Board has the authority to review the entire
record of a proceeding sua iponte, independently of the parties'
position. The absence of an appeal does not deprive the Appeal Board
of the right to review an issue that was contested before a Licensing
Board. Mutopplitan Edison h (Three Mile Island Nuclear Station,
Unit No. 1), ALAB-685, 16 NRC 449, 451, 452 (1982), citina, Virainia
Electris_itn_d Power Co. (North Anna Nuclear Power Station, Units 1 and
2), ALAB-491, 8 NRC 245, 247 (1978.; Public Service Electric and Ga_1
A (Salem Nuclear Generating Stai.lon, Unit 1), Alt.3-650, 14 NRC 43,
49 n.6 (1981).

The Appeal Board's authority to review the entire record must be
distinguished from its power in operating license application
proceedings to consider serious safety, environmental, and common
defense and security matters not otherwise placed in issue by the
parties and those cases not involving operating license applications
where Commission approval is sought before pursuing new safety
questions not previously put in controversy or otherwise raised in an
adjudicatory contaxt. Three Mile I,sland,10pra,16 NRC at 452 n.5.

An immediate effectiveness review is not a substitute for the usual
sua sponte review. Offshore Power Systems (Manufacturing License for
Floating Nuclear Power Plants), ALAB-689, 16 NRC 887, 890 (1982). l

in no instance has the Appeal Board's conduct of a sua soonD review
served (or been construed) to revoke, suspend, or defer issuance of a l

license. Only the finality of the Licensing Board's underlying !

decision is deferred pending Appeal Board review; the effectiveness
of the decision is not stayed. Manufacturina license, sup_a , 16 NRC 1

at 891.
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If the Appeal Board's sammLtg review uncovers problems in a
Licensing Board's deci ion or a record that may require corrective
action adverse to a party's interest, the consistent practice is to
give the party ample opportunity to address the matter as appro-
priate. Manufacturina License, Lu.pr.A, 16 NRC at 891 n.8, citinn,
Sacramento Municipal Utility District (Rancho Seco Nuclear Generating

.

Station), ALAB-655, 14 NRC 799, 803 (1981); Northern Stpitifower Co.
(Monticello Nuclear Generating Plant, Unit 1), ALAB-611,12 MC 301,
309-313 (1980).

NRC regulations give an adjudicatory board the discretion to raise
on its own motion any serious safety or environmental matter. Sag 10
SFR 9 2.785(b)(2). This discretionary authority necessarily places
on the board the burden of scrutinizing the record of an operating
license proceeding to satisfy itself that no such matters exist.
Pacific Ga_f_and Electric Co. (Diablo Canyon Nuclear Power Plant,
Units 1 and 2), ALAB-728, 17 NRC 777, 307 (1983), f.eview denied, CL1-
83-32, 18 NRC 1309 (1983). St.g Northern States Power Co. (Monticello
Nuclear Generating Plant, Unit 1), ALAB-611, 12 NRC 301, 309 (1980).

4.7 Motions for Post-Judoment Relief

Post-judgment motions for relief are not favored by the regulations
governing Commission review of Appeal Board decisions (10 CFR 6

O 2.786(b)(7)) and will not normally be granted absent a showing of
" extraordinary circumstances." Public Service Company of New
llampshire (Seabrook Station, Units 1 & 2), CL1-78-15, 8 NRC 1, 2
(1978).

Although termed a " motion for reformation", an applicant's motion
which seeks a mejor revision of the text of a Commission order,
including the deletion of the Commission's rationale for denying the
applicant's petition for review of an Appeal Board decision, is in
reality a motion for reconsideration of a Commission arder. The
Commission's regulations make it clear that such motions for
reconsideration will not be entertained. Commonwealth Edison Co.
(Braidwood Nuclear Power Station, Units 1 and 2), CL1-86-21, 24 NRC
681, 682-83 (1986), citina, 10 CFR 5 2.786(b)(7).

<

O

<
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' ( 6 6.5.2

Generic discussions of general health and safety problems
and responsibilities of the Commission not arising from or
directly related to matters in adjudication are not ex carte.
Metropolitan Edison Co. (Three Mile Island Nuclear Station,!

Unit 1), CL1-83-3, 17 NRC 72, 74 (1983), citina, 10 CFR,

6 2.780(d).

Regarding_a prohibition on ex oarte contacts, the ex oarte
rule is not properly invoked where in an enforcement matter,

? the licensee is complying with Staff's order and has not
' sought a hearing, nor is a petition for an enforcement

action sufficient to invoke the provisions of 10 CFR 6 2.780.
Cincinnati Gas and Electric Co. (William H. Zimmer Nuclear
Power Station, Unit No. 1), CL1-83-4, 17 NRC 75, 76 (1933).-

.S_e.e Yankee Atomic Electric Co. (Yankee Rowe Nuclear Power
i Station), CLI-91-ll, 34 NRC 3, 6 (1991). The Commission

retains the power, pursuant to 10 CFR 6 2.206(c), to consult4

. with the NRC Staff on a formal or informal basis regarding the
' institution of enforcement proceedings. Yankee Rowe, supra,

34 NRC at 6-7.
4

The Staff's communication of the results of its reviews,
through public filings served on all parties and the ad-
judicatory boards, does not constitute an ex parte communi-

[V]
cation. Metropolitan Edison Co. (Three Mile Island Nuclear,

Station, Unit 1), ALAB-738, 18 NRC 177, 197 n.39 (1983),'

;

rev'd in cart on other arounds, CL1-85-2, 21 NRC 282 (1985)..

In determining whether the submission of an ex parte com-
munication has so tainted the decisionmaking process as to
require vacating a Board's decision, the Commission has'

evaluated the following factors: the gravity of the ex narte
communication; whether the contacts could have influenced the
agency's decision; whether the party making the contacts,

benefited from the Board's final decision; whether the con-'

tents of the communication were known to the other parties to.

the proceeding; and whether vacating the Board's decision#

| would serve a useful purpose. Philadelphia Electric Co.

(Limerick Generating Station, Units 1 and 2), CLI-86-18, 24'

| NRC 501, 506 (1986), citina, Professional Air Traffic
Controllers Oraanization v. Federal Labor Relations Authority,
685 F.2d 547, 564-565 (D.C. Cir. 1982).

6.5.2 Telephone Conference Calls

: A conference call between an adjudicatory board and some-but
not all of the parties should be avoided except in the case of
the most dire necessity. _ Such calls must be avoided even
where no substantive matters are te be discussed and the rule

Q precluding ex Darte communications is, therefore, not techni-
Q cally violated. Puerto Rico Water Resources Authority (North

Coast Nuclear Plant, Unit 1), ALAB-313, 3 NRC 94 (1976).
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In general, where substantive matters are to be considered in
the conference call, all parties must be on the line. For
example, when a prehearing conference is conducted via
telephone, the Licensing Board must insure that representa-
tives of all parties concerned are on the line unless that
representation has been waived. Pacific Gas & Electric Co.
(Diablo Canyon Nuclear Power Plant, Units 1 & 2), ALAB-334,
3 NRC 809 (1976). Promptly after any prehearing conference
carried on via telephone during which rulings governing the
conduct of future proceedings have been made, Licensing Boards
must draft and enter written orders confirming those rulings.
Id.; 10 CFR s 2.752(c).

Where a party informs an adjudicatory board that it is not
interested in a matter to be discussed in a conference call
between the board and the other litigants, that party cannot
later complain that it was not consulted or included in the
conference call. Public Service Co. of Indiana (Marble Hill
Nuclear Generating Station, Units 1 & 2), ALAB-493, 8 NRC 253,
269 n.63 (1978).

6.5.3 Staff-Applicant Comunications

6.5.3.1 Staff Review of Application

A prospective applicant may confer informally with the Staff
prior to filing its application. 10 CFR ss 2.101(a)(1),
2.102(a).

A Licensing Board has held that the Staff may continue to con-
fer privately with the applicant even after a hearing has been
noticed. In addition, the Board ruled that, while a Licensing
Board has supervisory authority over Staff actions that are
part of the hearing process, it has no jurisdiction to super-
vise the_ Staff's review process and, as such, cannot order the
Staff and applicant to hold their private discussions in the
vicinity of the site or to provide transcripts of such discus-
sions. Northeast Nuclear Enerav Co. (Montague Nuclear Power
Station, Units 1 & 2), LBP-75-19, 1 NRC 436 (1975).

With certain exceptions, all meetings conducted by the NRC
technical Staff as part of its review of a particular domestic
license or permit application, including applications for
amendments to a license or permit, are to be open to atten-
dance by all p2rties or petitioners for leave to intervene in
the case. Egg Domestic License Applications, Open Meetings
and Statement of NRC Staff Policy. 43 Fed. Rea. 28058 (June
28, 1978).

In the absence of a demonstration that meetings were de-
liberately being scheduled with a view to limiting the
ability of intervenors' representatives to attend, the
imposition of hard and fast rules on scheduling and meeting
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location would needlessly impair the Staff's ability to obtain
information. The Staff should regard the intervenors'
opportunity to attend as one of the factors to be taken into
account in making its decisions on the location of such
meetings. Fairness demands that all parties be informed of
the scheduling of such meetings at the same time. Con-
solidated Edisan Co. oLN.Y. (Indian Point, Unit 2); Power
Authority of the State of N.Y. (Indian Point, Unit 3), CL1-82-
41, 16 NRC 1721, 1722-23 (1982).

6.5.3.2 Staff-Applicant Correspondence

All Staff-applicant correspondence is required to be served
on all parties to a proceeding -d such service must be
continued through the entire j- cial review process, at
least with respect to those p: 4es participating in the
review and those issues whicii are the subject of the review.
Carolina Power & Licht Co. (Shearon Harris Nuclear Power
Plant, Units 1, 2, 3 & 4), ALAB-184, 7 AEC 229, 237 n.9
(1974); Vermont Yankee Nuclear Power Corp. (Vermont Yankee
Nuclear Power Station), ALAB-179, 7 AEC 159, 183 (1974). Note
that this requirement of service on all parties of documents
exchanged between applicar.t and Staff in the review process
does not arise from 10 CFR S 2.701(b) which separately*

?n) requires that all documents offered for filing in adjudica-
d tions be served on all parties. Carolina Power & light Co.

(Shearon Harris Nuclear Power Plant, Units 1 and 2), LBP-82-
Il9A, 16 NRC 2069, 2112 (1982).

6.5.4 Notice of Relevar.t Significant Developments

6.5.4.1 Duty to Inform Adjudicatory Board of Significant Develop-
ments

The NRC Staff has an obligation to lay all relevant materials
before the Board to enable it to adequately dispose of the
issues before it. Consolidated Edison Co. of N.Y. (Indian
Point Station, Units 1, 2 & 3), CLI-77-2, 5 NRC 13 (1977);
Louisiana Power and Licht Co. (Waterford Steam Electric
Station, Unit 3), ALAB-732, 17 NRC 1076, 1091 n.18 (1983),
citina, Jndian Point, supra, 5 NRC at 15. See aenerally

Tennessee Valley Authority (Browns Ferry Nuclear Plant, Units
1, 2 and 3), ALAB-677, 15 NRC 1387 (1982); Allied-General
Nuclear Services (Barnwell Nuclear Fuel Plant Separation
Facility), ALAB-296, 2 NRC 671, 680 (1975). Moreover, the
Staff is obligated to make every effort promptly to report
newly discovered important information or significant
developments related to a proceeding to the presiding
Licensing Board and the parties. The Staff's obligation to

(])/ report applies materials licensing proceedings in which the
Staff has "a continuing duty to keep the ht. ring file up to

~

date", 10 CFR S 2.1231(c). Curators of the University of

Missouri, LBP-90-34, 32 NRC 253, 254-55 (1990).
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This duty to report arises immediately upon the Staff's
discovery of the information, and the Staff is not to delay in
reporting until it has completed its own evaluation of the
matter. Mjirainia Electric & Power Co. (North Anna Power
Station, Units 1 & 2), CL1-76-22, 4 NRC 480, 491 n.ll (1976).
This same obligation extends to all parties, each of whom has
an affirmative euty to keep Boards advised of significant
changes and developments relevant to the proceeding. Georata
Power Co. (Alvin W. Vogtle Nuclear Plant, Units 1 & 2), ALAB-
291, 2 NRC 404, 408 (1975); (hlke Power Co. (William B. McGuire
Nuclear Station, Units 1 & 2), ALAB-143, 6 AEC 623, 625-626
(1973); Metropolitan Edison Co. (Three Mile Island Nuclear
Station, Unit 1), ALAB-774, 19 NRC 1350, 1357 (1984); General
Public Utililjas Nuclear Coro,. (Three Mile Island Nuclear
Station, Unit 1), LBP-86-14, 23 NRC 553, 560 (1986); LLquitml
Lj.chtina and Power Co._ (South Texas Project, Units 1 and 2),
LBP-86-15, 23 NRC 595, 623-625 (1986). Sig Curators of the
t)niversity of Missour_i, LBP-90-34, 32 NRC 253, 255-57 (1990).

Parties in Commission proceedings have an absolute obligation
to alert adjudicatcry bodies in a timely fashion of materiai* changes in evidence regarding: (1) new information that is
relevant and material to the matter being adjudicated; (2)
modifications and rescissions of important evidentiary
submissions; and (3) outdated or incorrect information on
which the Board may rely. Sim"arly, internal Staff proce-
dures must ensure that Staff counsel be fully appraised of new
developments. Tennessee Valley Authority (Browns Ferry
Nuclear Plant, Units 1, 2 and 3), ALAB-677, 15 NRC 1387, 1388,
1394 (1982), sitin_g, Duke Power Co. (Catawba Nuclear Station,
Units 1 and 2), ALAB-355, 4 NRC 397, 406 n.26 (1976); Georoia
Power Co. (Alvin W. Vogtle Nuclear Plant, Units 1 and 2),
ALAB-291, 2 NRC 404, 411 (1975); and Duke Power Co. (William
B. McGuire Nuclear Station, Units 1 and 2), ALAB-143, 6 AEC
623, 625 (1973); Tennessee Valley Authority (Phipps Bend
Nuclear Plant, Units 1 and 2), ALAB-752, 18 NRC 1318, 1320
(1983); Philadelohia_ Electric Cq1 (Limerick Generating
Station, Units 1 and 2), ALAB-765, 19 NRC 645, 656 (1984);
Philadelohia Electric Co (Limerick Generating Station, Units
1 and 2), ALAB-785, 20-NRC 848, 884 n.163 (1984).

However, the Commission has reces.tly discussed the conflict
between the Staff's duty to disclose information to the boards
and other parties, and the need to protect such information.
The Commission noted that, pursuant to its Policy Statement on
Investigations, Inspections, and Adjudicatory Proceedings, 49
Fed. Rea. 36,032 (Sept. 13, 1984), the Staff or the Office of
Investigations could provide to a board, or a board could
request, for ex parte in camera presentation, information
concerning an inspector or investigation when the information
is material and relevant to any issue in controversy in the
proceeding. The Commission helo that the Appeal Board did not
have the authority to request information from the Office of
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V Investigations for use in reviewing a motion to reopen where

the motion to reopen concerned previously uncontested issues
and not " issues in controversy in a proceeding". Louisiana
Power and Liaht Co. (Waterford Steam Electric Station,_ Unit
3), CLI-86-1, 23 NRC 1, 7_(1986). Sg_q Louisiana Power gpd
Licht Co. (Waterford-Steam Electric Station, Unit 3), ALAB-
829, 23 NRC 55, 58 & n.1 (1986).

All parties, including the Staff, are obliged to bring any
significant new information to the boards' attention.
Metrooolitan Edison Co. (Three Mile Island Nuclear Station,
Unit 1), ALAB-738, 18 NRC 177, 197 n.39 (1983), rev'd in part
on other arounds, CLI-85-2, 21 NRC 282 (1985), citina,
Tennessee Vallev Authority (Browns Ferry Nuclear Plant, Units
1, 2 and 3), ALAB-677, 15 NRC-1387, 1394 (1982); LLnj_o_n
Electric Co. (Callaway Plant, Unit 1), ALAB-750,18 NRC 1205,
1210 n.11 (1983).

Parties and counsel must adhere to the highest standards in
disclosing all relevant factual information to the Licensing
Board. Material facts must be affirmatively disclosed. If.

counsel have any doubt whether they have a duty to disclose
certain facts, they must disclose. An externality such as a

p threatened lawsuit does not relieve a party of its duty to
1 4 disclose relevant information and its other duties to the
V Board. Consumers Power Co. (Midland Plant, Units 1 and 2),

LBP-81-63, 14 NRC 1768, 1778, 1795 (1981);_ Union Electric Co.
(Callaway Plant, Unit 1), ALAB-750, -18 NRC 1205,1210 n.ll
(1983); Louisiana Power and Licht Co. (Waterford Steam

: Electric Station, Unit 3), ALAB-786, 20 NRC 1087,1092 n.8
| (1984); Commonwealth Edison Co. (Braidwood Nuclear Power

Station, Units 1 and 2), LBP-85-ll,.21 NRC 609, 624 n.9
(1985), rev'd and remanded on other arounds, CLI-86-8, 234

NRC 241 (1986).-

If a licensee or applicant has a reasonable doubt concerning
the materiality of information in relation to its Board
notification obligation or duties under Section 186 of the
Atomic Energy Act, 42 U.S.C. S 2236a, the information should
be disclosed for the Board to-decide its true worth.
tietropolitan Edison Co. (Three Mile Island Nuclear Station,'

Unit 1), ALAB-774, 19 NRC 1350, 1358 (1984), citing, McGuire,
suora, 6 AEC at 625 n.15; and Consumers Power Co. (Midland
Plant, Units 1 and 2), ALAB-691,16 NRC 897, 914 (1982),
review declined,'CLI-83-2, 17 NRC 69 (1983); Houston Lichtina
and Power Co. (South Texas Project, Units 1 and 2), LBP-85-6,
21 NRC 447, 461 (1985); General Public- Utilities Nuclear Coro,
(Three Mile Island Nuclear Station, Unit 1), LBP-86-14, 23 NRC
553, 560 (1986).

Before submitting information to the Board pursuant to its
notification obligations, a licensee'or applicant'is entitled
to a reasonable period-of time for internal review of the

,
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documents under consideration. However, an obvious exception
exists for information that could have an immediate effect on
matters currently being pursued at hearing, or that disclose
possible serious safety or environmental problems requiring
immediate attention. An applicant or licensee is obliged to
report the latter to the NRC Staff without delay in accordance
with numerous regulatory requirements. Sag, L L , 10 CFR

,

50.72. Three Mile Island, suora, 19 NRC at 1359 n.8.

The routine submittal of informational copies of technical
.,

materials to a Board is not sufficient to fulfill a party's

obligation to notify the Board of material changes in sig-
nificant matters relevant to the proceeding. Lona Island
liahtina Co. (Shoreham Nuclear Poder Station, Unit 1), L8P-
84-53, 20 NRC 1531, 1539 n.23 (1984).

If a Board notification is to serve its intended purpose, it
must contain an exposition adequate to allow a ready apprecia-
tion of (1) the precise nature of the addressed issue and (2)
the extent to which the issue might have a bearing upon the
particular facility before the Board. Louisiana Power and
Liaht Co. (Waterford Steam Electric Station, Unit 3), _ ALAB-
732, 17 NRC 1076, 1114 n.59 (1983), citina, Virainia Electlig
and Power Ch (North Anna Nuclear Power Station, Units 1 and
2), ALAB-551, 9 NRC 704, 710 (1979);. Louisiana Power and liaht
Co. (Waterford Steam Electric Station, Unit 3), ALAB-786, 20
NRC 1087, 1092 n.8 (1984).

The untimely provision of significant information is an
important measure of a licensee's character, particularly if
it is found to constitute a material false statement. ^

tielropolitan Edison Co. (Three Mile Island Nuclear Station,
Unit 1), ALAB-738, 18 NRC 177, 198 (1983), rev'd in part on
other arounds, CLI-85-2, 21 NRC 282 (1985).

An applicant's failure to notify a board of significant
information may reflect a deficiency in character or compet-
ence if such failure is a deliberate breach of a clearly
defined duty, a pattern of conduct to that effect, or an
indication of bad faith. Houston Liahtina and Power Co.
(South Texas Project, Units 1 and 2), LBP-86-15, 23 NRC 595,
625-626 (1986).

6.6 Early Site Review Procedures

Part 2 of the Commission's regulations has been acended to provide
far adjudicatory early site reviews. See 10 CFR 5 2.101(a-1),
sb 2.600-2.606. The early site review procedures, which differ from
those set forth in Subpart A of 10 CFR Part 52 and Appendix Q to 10
CFR Part 52 (formerly,10 CFR Part 50), allow for the early issuance
of a partial initial decision on site suitability matters.
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Early site review regulations provide for a detailed review of site
suitability matters by the Staff, an adjudicatory hearing directed
toward the site suitability issues proposed by the applicant, and,

'

the issuance' by a Licensing Board of an early partial decision on
site suitability issues. A partial decision on site suitability is
not a sufficient basis for the issuance of a construction permit or
for a limited work authorization. Neither of these steps can be
taken without further' action, which includes the full review required
by Section 102(2) of the National Environmental Policy Act of 1969,
as amended (NEPA), and by 10 CFR Part 51, which implements NEPA.
Philadelphia Electric Company (Fulton Generating Station, Unit.1

,

and 2), LBP-79-23, 10 NRC 220, 223 (1979).'

The early partial decision on site suitability does not authorize the-
applicant to do anything; it does provide applicant with information
of value to applicant in its decision to either abandon the site or*

proceed with plans for the design, construction, and operation of a
specific nuclear power plant at that site. Implementation of any
such plans is dependent upon further review by the Staff and approval'

by a Licensing Board. 'Fulton, suora.
#

6.6.1 Scope of Early Site Review

The early site review is not a " major Federal action sig-p nificantly affectir.g the human environment" such as wouldt j
. v require a full NEPA review of the entire proposed project.

Commonwealth Edison Company (Carrol County Site), ALAB-601,1

12 NRC 18, 25 (1980).2

s

The scope of the early site review is properly limited to the
issues specified in the notice of hearing subject to the
limits of NEPA, Section 102(2)(c), 42 U.S.C 5 4332(2)(c).
Carrol County Site, suDra, 12 NRC at 26.

'
6.7 Endancered Species Act

6.7.1 Required Findings re Endangered Species Act

Under Section 7 of the Endangered Species Act, Federal-
agencies, in consultation with the Department of Interior,

,

are.to take such action as necessary to insure that actions'

authorized by them do not " jeopardize the continued existence
of such endangered species." Tennessee Valley Authority
(Hartsville Nuclear Plant, Units lA, 2A,1B & 28), ALAB-463,
7 NRC 341, 360 (1978). The Federa' agency is to obtain input
from the Department of Interior and then make its decision. A
Licensing Board may not approve relevant action until Interior
has been consulted. Approval by a Licensing Board which is
conditioned on later approval by the Department of Interior

]v does not fulfill the requirements of the Endangered Species
Act. "To give advance approval to whatever Interior might
decide is to abdicate the Commission's duty under the Act to

- make its own fully informed decision." Id. 7 NRC at 3632364.
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A Licensing Board's finding with regard to the Endangered
Species Act aspects of a construction permit application
should not be restricted to a consideration of the parti-
cular points raised by contentions. Once informed that an
endangered species lives in the vicinity of the proposed
plant, the Licensing Board is obligated to examine all
possible adverse effects upon the species which might
result from construction or operation of the plant and to
make findings with respect to them. Hartsville, tupn ,

7 NRC at 361. In this vein, releases from the plant which
will not produce significant adverse effects on endangered
species clearly "will not jeopardize their continued exis-
tence." The Act does not require a finding that there
will not be any adverse effects. " Insignificant effects
are not proscribed by the Statute." llartsville, supra,
7 NRC at 360. Likewise, if there are no significant adverse
effects on an endangered species, there will be no " harm" to
the species under Section 9 of the Act. Ld at 366-367,1

n.ll4.

6.7.2 Degree of Proof Needcd re Endangered Species Act

The finding that the proposed action will not jeopardize the
continued existence of an endangered species must be estab-
lished by a preponderance of the evidence rather chan by clear
and convincing proof. Tennessee Valley Authority (Hartsville
Nuclear Plant, Units lA, 2A, IB & 28), ALAB-463, 7 NRC 341,
360 (1978).

6.8 Financial Oualifications

Section 18?(a) of the Atomic Energy Act of 1954 does not impose any
financial qualifications requirement on license applicants; it merely
authorizes the Commission to impose-such fir,ancial requirements as
it may deem appropriate. Public Service Company of New Hampshire
(Seabrook Station, Units 1 and 2), CLI-78-1, 7 NRC 1, 8, 9 (1978).
The relevant implementing regulation is 10 CFR 5 50.33(f) which is
amplified by Appendix C to 10 CFR Part 50. Id.

The " reasonable assurance" requirement set forth in-the regulation
was adopted to assure that financial conditions did not compromise
the applicant's clear self :nterest in safety. It contemplates
actual inquiry into the applicant's financial qualifications. It is

not enough that the applicant is a regulated public utility. A
" reasonable assurance" means that the applicant must have a reasor.-
able financing plan in light of relevant circumstances. However,
given the history of tne present rule and the relatively modest
implementing requirements in Appendix C, it does not mean a demon-
stration of near certainty that an applicant will ney w be pressed
for funds during the course of construction. Seabrook, luora, 7 NRC
at 18. See also E.u_blic Service Co. of New Hampshire (Seabrook
Station, Units 1 and 2), ALAB-895, 28 NRC 7, 18 & n.39 (1988),
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citing, Coalition for the Environment v. NRC, 795 F.2d 169 (D.C. Cir,
i 1986).

Recent amendments to 10 CFR S 50.33(f) have modified the require-,

; ments for financial qualifications review for electric utilities. -

t Effective Hatch 31, 1982, the Commission eliminated entirely
: the requirements for financial qualifications review for, inter
i alia, electric utilities applying for construction permits and

operating licenses. Consumers Power C0 (Midland Plant, Units1

1 and 2), LBP-82-63, 16 NRC 571, 594 (1982), citina, 47 Fed.
Rea,. 13750 (March 31, 1982); illinois Power Co. (Clinton Power

.

Station,- Unit No. 1), LBP-82-103, 16 NRC 1603, 1618 (1982),
; citina, 10 CFR S 2.104(c)(4); 47 Esd. Rea. 13753 (March 31,

1982); Houston Liahtina and Power Co. (South Texas Project,
Units 1 and 2), LBP-87-37, 18 NRC 52, 56 (1983). However, the-

; March 31, 1982 amendment was successfully challenged in court
and was remanded to the Commission. Snoraia Power Co. -(Vogtle-

Nuclear Plant, Units 1 and 2), LBP-84-35, 20 NRC 887, 895 (1984),
s_itina, New Enaland Coalition on Nuclear Pollution v. NE, 727 F.2d'

1127 (D.C. Cir. 1984). On September 12, 1984, the Commission. issued
new amendments to 10 CFR S 50.33(f) which:

,

1) reinstated financial qualifications review for electric
lities which apply for facility construction permits;

v
2) eliminated financial qualifications review for electric

utilities which apply for operating licenses, if the4

utility is a regulated public utility or is authorized
to set its own rates,

;

hg 49 Fed. Rea. 35747 (September 12, 1984), as corrected, 49 Fed.
Reo. 36631 (September 19,1984); Kansas Gas and Electric Co. (Wolfr

Creek Generating Station, Unit 1), ALAB-784, 20 NRC 845, 847 (1984);'
Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), ALAB-813,-
22 NRC 59, 84 & n.126 (1985).

: In its statement of considerations accompanying the 1984 enactment
of the revised financial qualification review requirements, the
Commission discussed tt.: special circumstances which might justify a
waiver, pursuant to 10 CFR 6 2.758(b), of.the exemption from-

financial qualifications review for an electric utility operating
license applicant. 49 Fed. Rea. 35747, 35751 (September 12, 1984).
Among_the possible special circumstances for which a waiver may be
appropriate are: (1) a showing that the local public utility
commission will not allow the electric utility to recover the costs
of operating the facility through its rates; and.(2) a showing'of a
nexus between the safe operation of a facility and the electric
utility's financial condition. Public Service Co. of New Hamoshire

/O (Seabrook Station, Units 1 and 2), ALAB-895, 28 NRC 7, 17, 21-22
i) (1988). Se_q Public Service Co. of New Hampshire (Seabrook Station,

Units 1 and 2), LBP-89-10, 29 NRC 297, 302-03 (1989), aff'd in oatt
,

and rev'd in part, ALAB-920, 30 NRC 121, 133-35 (1989). The 1984
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financial qualifications rulemaking proceeding did not limit the
special circumstances that could serve as grounds for waiver ur. der 10
CFR $ 2.758. Public Service Co. of New Hampshirg (Seabrook Station,t
Units 1 and 2), CLI-88-10, 28 NRC 573, 596 (1988), reconsid, denied,
CLI-89-3, 29 NRC 234 (1989).

The special circumstances which may justify a waiver under 10 CFR
$ 2.758 are present only if the petition properly pleads one or more
facts, not common to a large class of applicants or facilities, that
were not considered either explicitly or by necessary implication in
the proceeding leading to the rule sought to be waived. Also, the
special circ 1 stances must be such as to undercut the rationale for
the rule sought to be waived. Seabrook, CLI-88-10, s pn , 28 NRC at
596-97, reconsid. denied, CLI-89-3, 29 NRC 234 (1989); _Public Service
Co. of New Hamoshire (Seabrook Station, Units 1 and 2), LBP-89-10, 29
NRC 297, 300, 301 (1989), aff'd in part and rev'd in__nart, ALAB-920,
30 NRC 121, 133 (1989). An anti-CWIP (construction work in progress)
law which prohibits a public_ utility from recovering plant construc-
tion costs through rate increases until the plant is in commercial
operation is not a special circumstance which justifies a waiver of
the exemption from financial qualifications review for public utility
operating license applicants. The potential delay in recovering such
costs was considered by the Commission during rulemaking and was
found not to undercut the rationale of the rule that ratemakers would
authorize sufficient rates to assure adequate funding for safe full
power operation of the plant. Public Service Co. of New Hampshire
(Seabrook Station, Units 1 and 2), CLI-89-20, 30 NRC 231, 240-41
(1989).

A waiver petition under 10 CFR s 2.758 should not be certified unless
the petition indicates that a waiver is necessary to address, on the
merits, a significant safety problem related to the rule sought to be
waived. Seabrook, CLI-88-10, supra, 28 NRC at 597, reconsid denied,
CLI-89-3, 29 NRC 234 (1989); Public Service Co. of New Hampshire
(Seabrook St& tion, Units 1 and 2), ALAB-920, 30 NRC 121, 133-35
(1989).

In order to obtain a waiver, pursuant to 10 CFR $ 2.758(b), of the
financial qualifications review exemption in a low-power operating
license ' proceeding, a petitioner must establish that the electric
utility has insufficient funds to cover the costs of safe low-power
operation of its facility. Seabrook, supra, 28 NRC at 18-19.

Unusual and compelling circumstances are needed to warrant a waiver
of the financial qualifications rule. Houston lightina and Power

Co. (South Texas Project, Units 1 and 2), LBP-83-37, 18 NRC 52, 57 ,

I

(1983). Implicit in the " compelling circumstances" standard is the
need to show the existence of at least a "significant" safety issue. |
Public Service Co. of New Hampshir_e (Seabrook-Station, Units 1 and
2), CLI-89-3, 29 NRC 234, 239 (1989).

Matters involving decommissioning funding are considered ender the
Comm!ssion's decommissioning rule, issued on June 27, 1988, and not ,

' JULY 1992 GENERAL HATTERS 30

|



i
|

I

|

as a part of the financial qualifications review under 10 CFR
9 50.33(f). The decommissioning rule requires an applicant to
provide reasonable assurance that, at the time of termination of
operations, it will have available adequate funds for the decommis-
sioning of its facility in a safe and timely manner. 53 Fed. Rea.
24,018, 24,037 (June 27, 1988). The Commission applied the decommis-
sioning rule to the unusual circumstances in the Seabrook operating
license proceeding, and directed the applicant to provide, before
low-power operation could be authorized, reasonable assurance that
adequate funding for decommissioning will be available in the event
that low-power operation has occurred and a full-power license is not1

granted. Public Service Co. of New Hamoshire (Seabrook Station,
Units 1 and 2), CLI-88-7, 28 NRC 271, 272-73 (1988). In a subsequent
decision, the Commission held that the decommissioning rule is
directed to the safe and timely decommissioning of a reactor after a
lengthy period of full-power operation, and thus is act directly
applicable to the hypothetical situation addressed in CLI-88-7,
suora -- the denial of a full-power operating license following low-

i power operation. However, due to the unusual circumstances in the
Seabrook operating license proceeding, the Commission in CLI-08-7,1

suora, did apply the safety concern underlying the decommissioning
rule requiring the availability of adequate funds for safe and timely
decommissioning. The Commission did not require the applicants to
provide a final decommissioning plan containing precise and detailed

(o) information. Given the hypothetical situation, the applicants were.

V required to provide only reasonable estimates of decommissioning
costs and a reasonable assurance of availability of funding. Public
Service Co. of New Hamoshire (Seabrook Station, Units 1 and 2), CLI-
88-10, 28 NRC 573, 584-86 (1988), reconsJd. denied, CLI-89-3, 29 NRC
234 (1989), second motion for reconsideration denied, CLI-89-7, 29
NRC 395 (1989).,

;
'

6.9 Generic Issues
'

A generic isst.e may be defined as one which is applicable to the
industry as a whole (e.a., GESMO) or to all reactors or facilities'

or to all reactors or facilities of a certain type. Current
regulations do not deal specifically with generic issues or the
manner in which they are to be adorassed.

6.9.1 Consideration of Generic Issues in Licensing Proceedings
.

As a general rule, a true generic issue should not be
considered in individual licensing proceedings but- should be
handled in rulemaking. See, e<a., Duke Power Co. (William B.
McGuire Nuclear Station, Units 1 & 2), ALAB-128, 6 AEC_399,
400, 401 (1973); lona'Icland Liahtina Co. (Shoreham Nuclear
Power' Station), ALAB-99, 6 AEC 53, 55-56.(1973). The
Commission had indicated at least that generic safety

O questions should be resolved in rulemaking proceedings
l whenever possible. See Vermont Yankee Nuclear Power Corp..

(Vermont Yankee Nuclear Power Station), CLI-74-40, 8 AEC 809,
814-815, clarified, CLI-74-43, 8 AEC 826 (1974). An appellate.
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court has indicated that generic proceedings "are a more
efficient forum in which to develop issues without needless
repetition and potential for delay." Natural Respurces
Defense Council v NRC, 547 F.2d 633 (D.C. Cir. 1976), rev'd
and remanded, 435 U.S. 519 (1978), on remand, 685 F.2d 459
(D.C. Cir. 1982), rev'd, 462 U.S. 87 (1983). ~To th same
effect, leg Tennessee Valley Authority (Hartsville Nuclear
Plant, Units IA, 2A,1B & 28), ALAB-380, 5 NP,C 572 (1977).
Nevertheless, it appears that generic issues may properly be
considered in individual adjudicatory proceedings in certain
circumstances.

For example, an Appeal Board has held tha Licensing Boards
should not accept, in individual licensing cases, any
contentions which are or are about to become the subject of
general rulemaking but apparently may accept so-called
" generic issues" which are not (or are not about to become)
the subjects of rulemaking. Potomac Electric Power Co.
(Douglas Point Nuclear Generating Station, Units 1 & 2),
ALAB-218, 8 AEC 79 (1974); Houston Liahtina and Power Co_,.
(South Texas Project, Units 1 and 2), LBP-86-8, 23 NRC 182,
185-86 (1986). Moreover, if an i; sue is already the subject
of regulations, the publication of new proposed rules does not
necessarily suspend the -ifectiveness of the existing rules.
Contentions under these circumstances need not be dismissed
unless the Commission has specifically directed that they be
dismissed during pendency of the rulemaking procedure.
Cleveland Electric illuminatina Co. (Perry Nuclear Power
Plant, Units 1 and 2), LBP-82-1A, 15 NRC 43, 45 (1982); South
Texas, supra, 23 NRC at 186. The basic criterion is safety
and whether there is a substantial safety reason for litigat-
ing the generic issue as the rulemaking progresses. In some
cases, such litigation probably should be allowed if it
appears that the facility in question may be licensed to
operate before the rulemaking can be completed. In such a
case, litigation may be necessary as a predicate for required
safety findir.gs. In other cases, however, it may become
apparent that the rulemaking will be completed well before the
facility can be licensed to operate. In that kind of case
there would normally be no safety justification for litigating
the generic issues, and strong resource management reasons not
to litigate. Duke Power Co. (Catawba Nuclear Station, Units
1 and 2), LBP-82-107A, 16 NRC 1791, 1809 (1982).

In an operating license proceeding, where a hearing is to be
held to consider other issues, Licensing Boards are enjoined,
in the absence of issues raised by a party, to determine
whether the Staff's resolution of various generic safety
issues applicable to the reactor in question is "'at least
plausible and...if proven to be of substance ... adequate to
justify operation.'" Pennsylvania Power & licht Company

(Susquehanna Steam Electric Station, Units 1 and 2), LBP-79-6,
9 NRC 291, 311 (1979). See Houston liqhtina and Power Co.
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(South Texas Project, Units 1 and 2), LBP-86-5, 23 NRC 89, 90
_)(1986).

A Licensing Board must refrain from scrutinizing the_sub-
stance of particular explanations in the Safety Evaluation
Report (SER) justifying operation of a plant prior to the
resolution of an unresolved generic safety issue. The
Board should only look to see whether the generic issue has
been taken into account in a manner that is at least plausible
and that, if proven to be of substance, would be adequate to
justify operation. Louisiana Power and Licht Co. (Waterford
Steam Electric Station,- Unit 3), LBP-82-100,16 NRC 1550,1559
(1982), citino,-Virainia Electric and Power Co. (North Anna
Nuclear Power Station, Units 1 and 2), ALAB-491, 8 NRC 245
(1978).

I

As a matter of policy, most evidentiary hearings in NRC
proceedings are conducted in the general-vicinity of the site
of the facility involved. In 1eneric matters, however, when
the hearing encompasses distinct, geographically separated
facilities and no relationship exists between the highly
technical questions to be heard and the.particular features of
those facilities or their sites, the governing consideration
in determining the place of hearing should be the convenience-

bs) of the participants in the hearing. Philadelphia Electric Co.

(/ (Peach Bottom Atomic Power Station, Units 2 and 3), ALAB-
566, 10 NRC 527, 530-31 (1979).

A Licensing Board does not have to apply-the same degree of
scrutiny to uncontested generic' unresolved safety issues as is
applied to iss n s subject to the adversarial process. A
Licensing Board is required.to examine the Staff's presen- '

tation in the SER on such uncontested issues =to determine-
whether a basis is provided to permit operation of the
facility pending resolution of those issues. A Licensing
Board need not make formal findings of fact on these matters
as if they were contested issues, but it is required to
determine that the relevant generic unresolved safety, issues
do not raise a " serious safety, environmental, or common
defense and security matter" such as to require exercise of-

the Board's authority under 10 CFR $ 2.760a to raise and
decide such issues sua soonte. Lona Island Liontina Co.
(Shoreham Nuclear Power Station, Unit 1), _ LBP-83-57,18
NRC 445, 465 (1983), citina,-' Louisiana Power and Liaht Co.
(Waterford Steam Electric Station, Unit .3), ALAB-732,17 NRC
1076, 1110-13 (1983). '

r
V
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6.9.2 Effect of Unresolved Generic Issues

6.9.2.1 Effect of Unresolved Generic issues in Construction Permit
Proceedings

The existence of an unresolved generic safety question does
not necessarily require withholding of construction permits
since the Commission has available to it the provisions of
10 CFR 9 50.109 for backfitting and the procedures of 10 CFR
Part 2, Subpart B for imposing new requirements or conditions.
Georaia Power Co. (Alvin W. Vogtle Nuclear Plant, Units 1 &
2), ALAB-291, 2 NRC 404 (1975).

While unresolved generic issues might not preclude issuance of
a construction permit, those generic issues applicable to the
facility in question must be considered and information must
be presented on whether (1) the problem has already been
resolved for the reactor under study, (2) there is a reason-
able basis for concluding that a satisfactory solution will be
obtained before the reactor is put into operation, or (3) the
problem will have no safety implications until after several
years of reactor operation, and if there is no resolution by
then, alternate means will be available to assure that
continued operation, if permitted, will not pose an undue
risk. Gulf States Utilitigs Co. (River Bend Station, Units 1
& 2), ALAB-444, 6 NRC 760, 775 (1977). See also Lqna Island
Liahtina Co. (Shoreham Nuclear Power Station, Unit 1), LBP-82-
19, 15 NRC 601, 614 (1982).

6.9.2.2 Effect of Unresolved Generic Issues in Operating License
Proceedings

An unresolved safety issue cannot be disregarded in indi-
vidual licensing proceedings merely because the issue also has
generic applicability; rather, for an applicant to succeed,
there must be some explanation why construction or operation
can proceed althou a an overall solution has not been found.
Where issuance of an operating license is involved, the
justification for allowing operation may be more difficult to
come by than would be the case where a construction permit is
involved. Virainia Electric & Power Co. (North Anna Nuclear
Power Station, Units 1 & 2), ALAB-491, 8 NRC 245, 248 (1978).

Explanations of why an operating license should be issued
despite the existente of unresolved generic safety issues
should appear in the Safety Evaluation Report. Virainia
flectric & Power [L (North Anna Nuclear Power Station, Units
1 & 2), ALAB-491, 8 NRC 245, 249 (1978).

Where generic unresolved safety issues are involved in an
operating license proceeding, for an application to succeed
thtre must be some explanation why the operation can proceed
even though an overall solution has not been found. Lona
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Island liahtina Co. (Shoreham Nuclear Power Station, Unit 1),
LBP-83-57, 18 NRC 445, 472 (1983), affirmed, ALAB-788, 20 NRC
1102, 1135 n.187 (1984). A plant will be allowed to operate
pending resolution of the unresolved issues when there is
reasonable assurance that the facility can be operated without:

undue risk to the' health and safety of the public. Lqns
island liahtina Co2 (Shoreham Nuclear Power Station, Unit 1),
LBP-83-57, 18 NRC 445, 472 (1983), affirmed, ALAB-788, 20 NRCi

1102, 1135 n.187 (1984).

6.10 Inspection and Enforcement

The Commission has both the duty and the suthority to make such'

investigations and inspections as it deems necessary to protect the;

; public health and safety. Enion- Electric Co. (Callaway Plant, Units
1 & 2), LBP-78-31, 8 NRC 366,.374 (1978).

Because the atomic energy industry is a pervasively regulated in-
dustry, lawful inspections of licensee's activities are within the

4 warrantless search exception for a " closely regulated industry"
delineated by the Supreme Court in Marshall v. Barlow's. Inc., 436
U.S. 307 (1978); Union Electric Co. (Callaway Plant,- Units 1 & 2),
LBP-78-31, 8 NRC 366, 377 (1978). In addition, a licensee's
submission to all applicable NRC regulations constitutes advance*

3

- consent to _ lawful inspections, and-therefore, no warrant is required
for such inspections. Callaway, supra, 8 NRC.at 377..x

;

Proposed investigation of the discharge b.) a licensee's contractor,

! of a worker who reported alleged construction problems to the
Commission was within the Commission's statutory and regulatory
authority to assure public health and safety. Union Electric-Co.,

. (Callaway Plant, Units 1 -& 2), LBP-78-31, 8 NRC 366, 376 (1978).
' The Commission should not defer such an inquiry into the discharge
( of a worker under a proper exercise of its authority to investigate
| safety related matters merely because such investigation may-touch

on matters that are the subject of a grievance proceeding between'

the-licensee and the. worker. - Callaway, suora, 8 11RC at 378.

Refusal by a licensee and contractor to permit a lawful Staff
| investic' tion deemed _necessary to assure public health and safety -is
i: serious encugh to warrant the drastic remedy of permit suspension-

pending submission to investigation, since the refusal interferes
with' the . Commission's duty to assure public health and safety.

L Callaway, suora, 8 NRC at 378.

Inspections of licensed activities during company-scheduled working
hours are reasonable. Der se. Commission inspections may not be.
limited _to " office hours." _in re Radiation Technoloov. Inc., ALAB-
567, 10 NRC 533, 540_(1979).

; l A search warrant is not needed for inspections of licensed acti-
vities. Id. at 538-540.

'
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The Executive Director of Operations is authorized by the Commission
to issue subpoenas pursuant to Section 161c of the Atomic Energy Act
where necessary or appropriate for the conduct of inspections or
investigations. Houston Liahtina and Power Co. (South Texas Project,
" nits 1 and 2), CLI-87-8, 26 NRC 6, 9 (1987).

The NRC Staff's Office of Inspection and Enforcement does inspect-

construction activities and reports, Where weaknesses or errors
which substantially affect safety are detected, the Staff requires
the applicant to take appropriate action. Deliberate or careless
failure of applicants to adhere to the program is the basis for the
imposition of penalties. Illinois Power Co. (Clinton Power Station,
Unit No. 1), LBP-82-103, 16 NRC 1603, 1614 (1982).

6.10.1 Enforcement Actions

"[A] licensee may not avoid responsibility for violations
because its employees or agents failed to comply with the
Commission's rules, regulations or license conditions."
Pittsburah-Des Moines Steel Company, ALJ-78-3, 8 NRC 649,
651 (1978).

The Director of Inspection and Enforcement, subject to re-
quirements that he give licensees written notice of specific
violations and consider their responses in deciding whether
penalties are warranted, may prefer charges, may demand the
payment of penalties, and may agree to compromise penalty
cases without formal litigation. Additionally, the Director
may consult with his Staff privately about the course to be
taken. In re Radiation Technoloav. Inc., ALAB-567, 10 NRC
533, 537 (1979).

The ability of the Director of Inspection and Enforcement to
proceed against a licensee by issuing an order imposing civil
penalties is not a denial of due process because the licensee
was not able to cross-examine the Director to determine he had
not been improperly influenced by Staff. The demands of due
process do not require a hearing at the initial stage or at
any particular point or at more than one point in an admini-
strative proceeding so long as the requisite hearing is held
before the final order becomes effective. In re Radiation
Technoloav._[nA , ALAB-567, 10 NRC 533, 536-538 (1979).

A licensee is normally afforded the opportunity to challenge
an enforcement action in a public hearing prior to the time an,

enforcement action takes effect. Consumers _ Power Co. (Midland
P1 ant, Units 1 and 2), CLI-73-38, 6 AEC 1082, 1083 (1973);
Metropolitan Edison Co. (Three Mile Island Nuclear Station,
Unit 1), CLI-85-9, El NRC 1118, 1123 (1985). However, the
Commission is empowered to make a shutdown order immediately {
effective where such action is required by the public health,
safety, or public interest. Three Mile Island, suora, 21 NRC
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at 1123-24 n.2. Sgg 10 CFR S 2.202(a)(5), implementing 5
: U.S.C. 6 558(c).
~

The Commission is obligated under the law to lift the
effectiveness of an immediately effective shutdown order;'
once the concerns which brought about the order have been
adequately resolved. Three Mile Island, supra, 21 NRC at4

'

1124. Sag, e.a., Pan-American Airways v. C.A 8 , 6842

F.2d 31 (D.C. Cir.1982); Northwest Airlines v. C. A.B.,.

539 F.2d 846 (D.C. Cir.-1976); Air-Line Pilots Ass'n..
International v. C.A.B., 458 F.2d 846 (D.C. Cir. 1972),;

'

. sert .- denied, 420 U.S. 972 (1975). This holds true even
i where Licensing and Appeal Boards' deliberations and deci-
; sions as to resamption of operations are pending, provided

the issues before the Board do not implicate the public.

| health and safety. Three Mile -Island, Luora, 21 NRC at 1149.

! Where a Board attaches license conditions.in an enforcement
proceeding, such action-does not convert the enforcement
proceeding into a license amendment proceeding. Once the-

4 Commission establishes a formai adjudicatory hearing in an
enforcement case, -it need not grant separate hearings on any
license conditions that are imposed as a direct consequence of4

that enforcement hearing. 81nqpplitan Edison Co. (Three Mile
; Island Nuclear Station, Unit 1), CLI-85-9, 21 NRC 1118, 1148

(1985).
*

| Under 10 CFR 5 2.202, the NRC Staff is empowered to issue an
order to show cause why enforcement action should not be takeni

when it believes that modification or suspension of a license,'

or other such enforcement action, is warranted. .Under.10 CFR
: 5 2.206, members of the public may request the-NRC Staff-to-
'

issue such an order to-show cause. Consolidated Edison Co. of
New York-(Indian Point, Unit 2) and Power Authority of the
State of New York (Indian-Point,. Unit 3),'CL1-83-18,-17 NRC
1006, 2009 (1983).

;

; Allegations about financial difficulties at an operating
j facility are not by themselves a sufficient basis.for action
; to restrict operations. On the other hand, allegations that

defects in safety practices have in fact occurred or are;

imminent would form a possible basis for enforcement action,
whether or not the root ceuse of the fault was financial.'

Maine Yankee Atomic Power o (Maine Yankee Atomic Poweru
Station), CLI-83-21,--18 NRt 157, 159-60 (1983).

A Director does not abuse his_or her discretion by refusing.
i to take enforcement acticn based on mere -speculation that -
i

. financial pressures might in some unspecified way undermine
_ ] - Power Co. (Maine Yankee Atomic Power Station), CLI- 83-21,18

the safety of a facility's operation. Mine Yankee Atomic
i

NRC 157, 160 (1983).
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6.10.1.1 Civil Penalties

Section 234 of the Atomic Energy Act directs the Commission to
afford an opportunity for a hearing to a licensee to whom a
notice has been given of an alleged violation. Pittsburah-Des
Moines Steel Company, ALJ-78-3, 8 NRC 649, 653 (1978).

The Commission estabitshed detailed procedures and consi-
derations to be undertaken in the assessment of civil
penalties by: (1) notice of proposed rulemakin' '36 Fed.
Req. 19122, Aug. 26, 1971), and (2) amendment of the Rules of
Practice to include the factors which will determine the
assessment of civil penalties. (35 Fed. Rea, 16894, Dec. 17,
1970). These two formal actions fulfill the legal require-
ments for standards utilized in civil penalty proceedings.
Radiation Technoloav. Inc., ALJ-78-4, 8 NRC 655, 663 (1978).
See also Pittsburah-Des Moines Steel Comoany, ALJ-78-3, 8 NRC
649, 653 (1978).

Under Section 234 of the Atomic Energy Act, 42 U.S.C.
s 2282(b), and 10 CFR S 2.205 of the Commission's regulations,
a person subject to imposition of a civil penalty must first
be given written notice of: (1) the specific statutory,
regulatory or license violations; (2) the-date, facts, and
nature of the act or omission with which the person is
charged; and (3) the proposed penalty. The person subject to
the fine must then be given an opportunity to show in writing
why the penalty should not be imposed. Metropolitan Edison
Co. (Three Mile Island Nuclear Station, Unit No. 15, CLI-82-
31, 16 NRC 1236, 1238 (1982).

When-a hearing is requested to challenge the imposition of
civil penalties, the officer presiding at the hearing, not the
Director of Inspection and Enforcement, uecides on the basis
of the record whether the charges are sustained and whether
civil penalties are warranted. In re Radiation Technoloav,
J m , ALAB-557, 10 NRC 533, 536 (1979).

Civil penalties are not invalidated by the absence of a
formally promulgated schedule of fees when the penalties
imposed are within statutury limits are in accord with
general criteria published by the Commission. Radiatioll
Technology, su2ra,10 NRC at 541.

A civil penalty may be imposed on a licensee even though
there is no evidence of (1) malfeasance, misfeasance, or
nonfeasance by the licensee, or (2) a failure by_the licensee
to take prompt corrective acticn. In such circucstances, a

civil penalty may be considered proper if it r..ight have the
effect of deterring future violations of regulatory require-
ments or license conditions by the licensee, other licensees,
or their employees. It uoes rot matter that the imposition of
the civil penalty may be viewed as punitive. In re Atlantic
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Research Corp , CLI-80-7, 11 NRC 413 (1980), vacatina, ALAB-
542, 9 NRC 611'(1979).

M adjudicatory hearing in a civil penalty proceeding is
essentially a trial de novo. The penalty assessed by the I&E
Director constitutes the upper bound of the penalty which may

<

be imposed after the hearing but the Administrat we Law Judge
may substitute his own judgment for that of the Director. Jn
re Atlantic Research Corooration, ALAB-594, 11 NRC 841, 849
(1980).

6.10.1.2 Enforcement Proceedings (Formerly Show Cause Proceedings)'

(See 6.24)

6.11 Masters in NRC Proceedinas'

For a discussion af the role of a " master" in NRC proceedings, see
Toledo Edison Co. (Davis-Besse Nuclear Power Station), ALAB-300, 2

,

NRC 752, 759 (1975) and Toledo Edison Co. (Davis-Besse Nuclear Power
Station), ALAB-290, 2 NRC 401 (1975). In ALAB-300, the Appeal Board
ruled that parties to an NRC proceeding may voluntarily agree among
themselves to have a master of their own choosing make certain
discovery rulings by which they will abide. In effect, the master'sp\ rulings were like stipulations among the pa-ties. The question as to(

'wl whether the Licensing and Appeal Boards ret: .ned jurisdiction to
3

review the master's discovery rulings w.2 not raised in this case.
Consequently, the Appeal Board did not reach a decision as to that
issue. Davis-Besse, su9ra, 2 NRC at 768.

More recently,10 CFR Part 2 has been amended to provide for.the use
of special assistants to Licensing Boards. Specifically, special
assistants may be appointed to take evidence and prepare a record.
With the consent of all parties, the special assistant may take
evidence, and prepare-a report that becomes a part of the record,
subject to appeal to the Licensing Board. 10 CFR 5 2.722.

It is within the discretion of the Special Master to hold-information
confidential if to do so would increase the likelihood of. a fair and
impartial hearing. Metrocolitan Edison Co. (Three Mile Island
Nuclear Station, Unit 1), LBP-81-50, 14 NRC 888, 894 (1981).

A Special Master's conclusior.s are considered as informed advice to
the Licensing Board; however, the Board must independently arrive at

.

its own factual conclusions. Where judgment is material to a
particular conclusion, the Board must rely on its own collegial
consensus. Metropolitan Edison Co. (Three Mile Island Nuclear
Station, Unit 1), LBP-82-56, 16 NRC 281, 289 (1982). Pursuant to 10
CFR S 2.722(a)(3), the regulations under which a~Special Master may,

A( - are advisory only. The Board alone is authorized by-statute,
be appointed in NRC proceedings specify that Special Masters' reports'

regulation and the notice of hearing to render the initial decision
in proceedings. The decision must be rendered upon the Board's own
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understanding of the reliable, probative and substantial evidence of
the record. Metronglitan Edison C h (Three Mile Island Nuclear
Station, Unit 1), LBP-82-56,16 NRC 281, 288 (1982).

Where the Special Master's conclusions are materially affected
by a witness' demeanor, the Licensing Board must give especially
careful consideration to whether or not other more objective
witness credibility standards are consistent with the Special
Master's conclusions. However, the Licensing Board may afford weight
to the Special Master's reported direct abservations of a witness'
demeanor. Three Mile Island, supra,16 NRC at 289.

6.12 Material false Statemenis in Ap_plications

(See 1.5.2)

6.13 Materials Licenses

The production, processing and sale of uranium and uranium ore are
controlled by the Atomic Energy Act of 1954, as amended. Homestake
Minina Co. v. Mid-Continent Exploration Co., 282 f.2d 787, 791 (10th
Cir. 1960). Natural urar.ium and ores bearing it in sufficient
concentration constitute " source material" and, when enriched for
fabrication into nuclear fuel, become "special nuclear material"
within the meaning of the Ac+ . (42 U.S.C. SS 2014(z) and (aa),
2071, 2091.) Both are m , sly subject to Commission regulation
(42 U.S.C. ss 2073, 2093). 10 CFR Parts 40 and 70 specifically
provide for the domestic licensing of source and special nuclear
material respectively.

In this regard, the NRC has granted a general license to acquire
title to nuclear fuel without first obtaining a specific license.
Thus, persons may obtain title and own uranium fuel and are free to
contract to receive title to such fuel without an NRC license or
specific NRC regulatory control . Rochester Gas & Electric Corpora-

lign (Sterling Power Project, Nuclear Unit No.1), ALAB-507, 8 NRC
551, 554-55 (1978). It is only when a person seeks to reduce its
contractual ownership to actua' ession that regulatory require-
ments on possession and use im se met and a specific materials
license must be obtained. Sterlina, suora, 8 NRC at 555.

In the case of materials licenses, the Commission has the legal
latitude under Section 189a of the Atomic Energy Act to use informal
procedures (instead of the formal trial-type hearing specified in
Section 554 of the A.P.A.) to fully apprise it of the concerns of a
party challenging the licensing action and to provide an adequate
record for determining their validity. Kerr-McGee Corooration (West
Chicago Rare Earths Facility), CLI-82-2, 15 NRC 232, 253 (1982),
aff'd sub nom. City of West Chicaao v. NRC, 701 F.2d 632 (7th Cir.
1983); flockwell International (Energy Systems Group Special Nuclear
Materials License No. SNM-21), CLI-83-15, 17 NRC 1001, 1002 (1983);
Ehiladelphia Electric Co. (Limerick Generating Station, Units 1 and

1
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2), ALAB-765, 19 NRC 645, 651 (1984). The informal hearing proce-
dures applicable to materials licensing proceedings are_ specified in#-

10 CFR Part 2, Subpart L (s 2.1201 - 6 2.1263), S4 f:ed. Rea. 8269
: (February 28, 1989). However, the consistent agency practice is for

Licensing Boards, already presiding at operating license hearings, to'

| act on requests to raise Part 70 issues involving the same facility.
Limerick, supra,19 NRC at 651-52; Philadelphia Electric Co.'

(Limerick Generating Station, Units 1 and 2), ALAB-778, 20 NRC 42, 48
(1984).

While informal procedures may be followed, persons seeking to
challenge the materials licensing action still may be required to

,

establish standing under existing agency precedents regarding 10
CFR s 2.714(d). Eneray Systems, supra, 17 Nf!C at 1003. In the
absence of a valid petition to intervene under 10 CFR s 2.714, there
is no authority to hold a hearing. 'Rqckwell International Coro.
(Energy Systems Group Special Nuclear Materials Licenso No. SNM-21),
LBP-83-65, 18 NRC '/74, 777-78 (1983). A petition to intervene in a'

materials licensing proceeding must: (1) establish the petitioner's
standing or interest in the proceeding; (2) provide a_brief statement
of how the petitioner's. interest plausibly may be affected by_ the -
outcome of the proceeding; and (3) a concise statement of the
petitioner's areas of concern sufficient to establish that thei

n issues sought to be raised are germane to the proctading. Combustion

V)( Enaineerina. Inc. (Hematite Fuel Fabrication Facility), LBP-89-23, 30
NRC 140, 143, 145-146, 147-148 (1989), citina, 10 CFR s 2.1205(d).
Eqe fombustion Enciceerina. Inc. (Hematite Fuel Fabrication Facil-
ity), LBP-89-25, 30 NRC 187, 189 (1989). A petitioner's statement of
concerns must provide the presiding officer with the minimal informa-
tion needed to ensure that the issues sought to be litigated are

' germane to the proceeding. Northern States Power Co. (Pathfinder
Atomic Plant), LBP-90-3, 31 NRC 40,-47 (1990); _ Curators of the
University of Missouri, LBP-90-18, 31 NRC 559, 568 (1990); Seouoyah
Fuels Corooration, LBP-91-5, 33 NRC 163,166-67 -(1991). A petitioner<

may raise only substantive concerns about the-licensing activity and-
not procedural concerns about the adequacy of the. hearing process.
Pathfinder, supra, 31 NRC at 50, 51.

;

A petition to intervene in a materials licensing proceeding must be
filed within 30 days after the. petitioner receives actual notice of a
pending application or an agency action granting an application. 10
CFR S 2.1^05(c)(2)(i). Actual -notice does not require notice of the
legal right to challenge the application or of the period of time.
within which a challenge must be filed. Nuclear Metals. Inc. , LBP-.

91-27, 33-NRC 548, 549, 550 (1991). A petitioner still may-be
admitted to the proceeding if the Commission or presiding officer
determines that the delay in f ing the petition is excusable. 10
CFR s 2.1205(k)(1)(i). The existence of negotiations between the
applicant and the petitioner to resolve the issues does not' excuse

,O the petitioner's failure to file a timely petition. Nuclear Metals,
Q suora, 33-NRC at 549, 550-51.

,
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For an informal hearing on the Staff's denial of an acplication
for a materials license amendment, the presiding officer re-
quested the applicant to prepare a statement, using as guidance the
formal procedural requirements for contentions specified in 10 CFR

2.714(a), of each particular claim of error and, with reasonable
specificity, the basis for each claim. Padioloav Ultrasound Nuclear
Consultants. P. A. (Strontium-90 Applicator), LBP-86 35, 24 NRC 557,
558 (1986). Schsequent to the informal hearing, the Commission

,

directed the presiding officer to consider the applicant's tardy
responses to questions posed by the presiding officer during the
informal hearing in order to determine if the informatioa submitted
by the applicant satisfied the formal substantive criteria specified
in 10 CFR 5 2.734 for reopening the record. Radioloav bitrasound
Nuclear Consultants. P.A. (Strontium-90 Applicator), LBP-88-3, 27 NRC
220, 222-23 (1988).

Notwithstanding the absence of a hearing on an application for a
materials license, the Commission's regulations require the Staff to
make a number of findings concerning the applicant and its ability
to protect the public health and safety before the issuance of the
license. Philadelphia Electric Co. (Limerick Generating Station,
Units 1 and 2), ALAB-778, 20 NRC 42, 48 (1984). le_q 10 CFR SS 70.23,
70.31. Cf. South Carolina Electric and Gas Co. (Virgil C. Summer
Nuclear Station, Unit 1), ALAB-642, 13 NRC 881, 895-96 (1981)
(analagous to the regulatory scheme for the issuance of operatin:,
licenses under 10 CFR S 50.57), aff'd sub nom. Fairfield United
Action v. NRC, 679 F.2d 261 (D.C. Cir. 1982).

A materials licensee may not unilaterally terminate its license where
continuing health and safety concerns remain. A license to receive,
process, and transport radioactive waste to authorized land burial
sites imposes a continuing obligation on the licensee to monitor and
maintain the burial sites. The requirement of State ownership of
land burial sites is intended to provide for the ultimate, long term
maintenance of the sites, not to shif t the licensee's continuing
responsibility for the waste material to the States. U.S. Ecoloov.
Inc. (Sheffield, Illinois Low-Level Radioactive Waste Disposal Site),
LBP-87-5, 25 NRC 98, 110-11 (1987), vacated, ALAB-866, 25 NRC 897
(1987).

A 10 CFR Part 70 materials license is an " order" which under 10
CFR E 2.717(b) may be " modified" by a Licensing Board delegated
authority to consider a 10 CFR Part 50 operating licer.se.
Cincinnati Gas and Electric Company (William H. Zimmer Nuclear
Station), LBP-79-24, 10 NRC 226,.228 (1979).

Final orders on motions pertaining to Part 70 materials licenses
issued during an operating license hearing are appealable upon
issuance. Philadelohia Electric Co. (Limerick Generating Station,
Units 1 and 2), LBP-84-16, 19 NRC 857, 876 (1984), aff'd, ALAB-765,
19 NRC 645, 648 n.1 (1984).
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A separate environmental impact statement is not required for a'

Special Nuclear Material (SNM) license to receive new fuel at a new!

facility. When an environmer.tal impact statement has been done for
an operating license application,1.;cluding the delivery of fuel,
there is no need for each component to be analyzed separately on the
assumption that a plant may never be licensed to operate. Cleveland
Electric Illuminatina Co. (Perry Nuclear Power Plant, Units 1 and 2),

,

LBP-83-38, 18 NRC 61, 65 (1983).'

There is no reason to believe that the granting of a Special Nuclear
Material (SNM) license should be deferred .until after the applicant
shows its compliance with local laws. Cleveland Electric Illuminat-
ina Co. (Perry Nuclear Power Plant, Units 1 and 2), LBP-83-38,18 NRC'

61, 65 (1983).
.

An amendment to a Part 70 application gives rise to the same rights
and duties as the original application. Philadelphia Electric Co.

(Limerick Generating Station, Units 1 and 2), ALAB-778, 20 NRC 42,
48 (1984).

6.14 Motions in NRC Proceedinas
,

Provisions with regard to motions in general in NRC proceedings are
set forth in 10 CFR S 2.730. Motion practice before the Commissionn) involves only a motion and an answer; movants who do not seek leaveiV to file a reply are expressly denied the right to do so, 10 CFR
6 2.730(c). D_etroit Edison Co. (Enrico Fermi Atomic Plant, Unit 2),
ALAB-469, 7 NRC 470, 471 (1978); Lona Island liahtina Co. (Shoreham,

Nuclear Power Station, Unit 1), LBP-81-18, 14.NRC 71 (1981).

A moving party has no right of reply to answers in NRC proceedings
except as permitted by the presiding officer. Philadelphia Electric

Co. (Limerick Generating Station, Units I and 2), LBP-82-12, 16 NRC
968, 971 (1982), citina,10 CFR 6 2.730; Lona Island Lichtina Co.'

(Shoreham Nuclear Power Station, Unit 1), CLI-91-8, 33 NRC 461, 469
(1991).4

Although the Rules of Practice'do not explicitly provide for the-
filing of either objections to contentions or motions to dismiss
them, each presiding board must fashior a fair procedure for dealing
with such objections to petitions as are filed. The cardinal rule of
fairness is that each side must be heard. Houston Liahtina & Power
Co. (Allens Creek Nuclear Generating Station, Unit 1), ALAB-565,10
NRC 521, 524 (1979).

Prior to entertaining any suggestions that a contention not be
,

admitted,.the proponent of the contention must be given-some chance |

to be heard in response. The intervenors must be heard in response
because they cannot be required to have anticipated in the conten-

. O tions themselves the possible arguments their opponents might raise
I

V- as grounds for dismissing them. Contentions and challenges to'

contentions in NRC licensing proceedings are analogous to complaints,

:
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and motions to dismiss in Federal court. Allens Creek, supra, 10 NRC
at 525.

6.14.1 Form of Motion

The requirements with regard to the form and content of
motions are set forth in 10 CFR 5 2.730(b).

The Appeal Board expects the caption of every filing in which
immediate affira tive relief is requested to reference that
fact explicitly by adverting to the relief sought and
including the word " motion." The movant will not be heard to
assert that it has been prejudiced by the Board's failure to
take timely action on the motion in the absence of such a
reference. Quke Power Company (Cherokee Nuclear Station,
Units 1, 2 and 3), ALAB-457, 7 NRC 70, 71 (1978).

6.14.2 Responses to Motions

6.14.2.1 Time for Filing Responses to Motions

Unless specific time limits for responses to motions are
expressly set out in specific regulations or are established
by the presiding adjudicatory board, the time within which
responses to motions must be filed is set forth in 10 CFR
S 2.730.

If a document requiring a response within a certain time
after service is served incompletely (e.a., only part of the
document is mailed), 10 CFR 6 2.712 would indicate that the
time for response does not begin to run since implicit in that
rule is that documents mailed are complete, otherwise service
is not effective. Consumers Power Comoany (Midland Plant,
Units 1 & 2), ALAB-235, 8 AEC 645, 649 n.7 (1974) (dictum).

6.14.3 Licensing Board Actions on Motions

Although an intervenor may have failed, without good cause,
to timely respond to an applicant's motion to terminate the
proceeding, a Board may grant the intervenor an opportunity
to respond to the applicant's supplement to the motion to
terminate. Public Service Co. of Indiana and Wabash Valley

Power Association (Marble Hill Nuclear Generating Station,
9 Units 1 and 2), LBP-86-16, 23 NRC 789, 790 (1986).

If a Licensing Board decides to defer indefinitely a ruling
on a motion of some importance, " considerations of simple
fairness require that all parties be told of that fact."
Consumers Power Company (Midland Plant, tinits 1 & 2), ALAB-
4'.7, 5 NRC 1442, 1444 (1977).

When an applicant for an operating license files a motion for
authority to conduct low-power testing in a proceeding where
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the evidentiary record is closed but the Licensing Board hasi

not yet issued an initial decision fina11.v disposing of all
contested issues, the Board is obligated to issue a decision

| on all outstanding issues (1,A, contentions previously
litigated) relevant to low-power testing before authorizing'

such testing. Su 10 CFR 6 50.57(c). Such a motion, however,
4

does not automatically present an opportunity to file new
contentions specifically aimed at low-power testing or any

!

other phase of the operating license application. Pacific Gas
and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1'

) and 2), ALAB-728, 17 NRC 777, 001 n.72 (1983), revieg denied,
; CLI-83-32, 18 NRC 1309 (1983); Public Service Co. of New
i Hampshire (Seabrook Station, Units 1 and 2), LBP-86-34, 24 NRC

549, 553 (1986), aff'd, ALAB-854, 24 NRC 783 (1986).
,

1

J 6.15 NEPA Considerations

NEPA expanded the Commission's regulatory jurisdiction beyond that
.

conferred by the Atomic Energy Act or the Energy Reorganization Act.
Detroit Edison Comoany (Greenwood Energy Center, Units 2 and 3),'

ALAB-247, 8 AEC 936 (1074). NEPA requires the Commission to consider
environmental factors in granting, denying or conditioning a

;

construction permit. It does not give the Commission the power to
,

i order an applicant to construct a plant at an alternate site or to
'' order a different utility to cm struct a facility. Nevertheless, the

fact that the Commission is ne empowered to implement altarnatives
; does not absolve it from its duty to consider them. Natural

Rtiources Defense Council v. Morton, 458 F.2d 827 (D.C. Cir. 1972);
j Public Service Co. of New 'qmoshire (Seabrook Station, Units 1 and

2), CL1-77-8, 5 NRC 503 (1977).-

.

} NEPA does not establish minimal environmental standards; the
environmental review mandated entails a balancing of costs and
benefits rather than a measuring agaf nst absolute environmental

,

,

standards. Public Service Co. of New Hamp1 hire (3eabrock Station,
Units 1 and 2), ALAB-422, 6 NRC 33, 43 (1977). Pursuant to NEPA,

,

; the NRC must make a finding as to the need for the facility or need-
for-power in determinir.] whether construction of the facility shouldt

be authorized. "Need-for-power" is a shorthand expression for the
" benefit" side of the cost-benefit balance NEPA mandat" . A nuclear
plant's principal " benefit" is the electric power it g nerates.
Hence, absent some "need-for-power," justification for building a

,

facility is problematical. 16 at 90.,

NEPA requirements apply to license amendment proceedings as well as
to coh a uction permit and operating license proceedings. In licenser
amendment proceedings,- however, a Licensing Board should not embark
broadly upon a fresh assessment of the environmental issues which
have already been thoroughly considered and which were decided in the
initial decision. Rather, the Bcard's role in the er.aironmental

Os
'

sphere will b' 'imited to assuring iticif that the ultimate NEPA
conclusions r- 3d in the initia,1 decision are not significantly
affected by su new developments. Detroit Edison Company (Enrico
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fermi Atomic Power Plant. Unit 2), LBP-78-ll, 7 NRC 381, 393 (1978),
citino, gg gr;1A Power Compn y (Alvin W. Vogtle Nuclear Plant, Units 1
and 2), ALAB-291, 2 NRC 404, 415 (1975). ;

NEPA does not mandate that environmental issues considered in the
constructinn 9ermit proceedings be considered again in the operating
license hearing, absent new information. Ehiladelnyia Eledric Co.

I(Limerick Generating Station, Units 1 and 2), LDP-82-43A, 15 NRC
1423, 1459 (1982). With regard to license amendmenti, it has been
held that the grant of a license amendment to increate the storage
capacity of a spent fuel pool is not a major Conunissian action
simificantly affecting the quality of the human envitonment, and
therefore, no EIS is required. Public Service Electritad_Dn !

fampany (Salem Nuclear Generating Station, Unit 1), LBF-80-27,12 NRC
435, 456 (1980); Portland General Electr_Lc O mpany (Trojan Nuclear

,

Plant), ALAB-531, 9 NRC 263, 264-268 (1979).

"[T]he Commission is under a dual obligation: to pursue the objec-
tives of the Atomic Energy Act AM those of the National inviron-
mental Policy Act. 'The two statutes and the regulations promul-
gated under each must be viewed in pari materig.'" 1pasan Vailty
Authority (Phipps Bend Nuclet.r Plant, Units 1 & 2), ALAB-505, 8 NRC
533, 539 (1978). (emphasis in original) In fulfilling its obliga-
tions under NEPA, the NRC may impose unon applicants and lictnsees
conditions designed to minimize the adverse environmental effects of
licensed activities. Such conditions may be imposed even on other
Federal agencies, such as TVA, which seek NRC licenses, despite the
language of Section 271 of the Atomic Energy Act (42 U.S.C. 2018)
which states, in part, that nothing in the act "shall be construed to
affect the authority of any Federal, St:ite or local agency with
respect to the generttion, sale, or transmission of electric power
through the use of nuclear facilities licensed by the Commission...."
Phipps Bend, 8 NRC at 50-544. Unless it was explicitly made
exclusive, the authority of other Federal, state or local agencies or
government corporations to consider the environmental consequences of
a proposed project does not preempt the NRC's authority to condition
its permits and licenses pursuant to NEPA. For example, TVA's
jurisdiction over environmental matters is not exclusive where TVA
seeks a license from a Federal agency, such as NRC, which also has
full NEPA responsibilities. Isnnessee Valley Autttgrity (Phipps Bend
Nuclear Plant, Units 1 and 2), LBP-77-14, 5 NRC 494 (1977).

Pursuant to the Nuclear Waste Policy Act of 1982, the Department of
Energy (00E) has primary responsibility for evaluating the environ-
mental impacts related to the development and operation of geologic
repositories for high-level radioactive waste. In any proceeding for
the issuance of a license for such a repository, the NRC will review
and, to the extent practicable, adopt the environmental impact
statement (EIS) submitted by DOE with its license application. The
NRC will act adopt the EIS if: 1) the action which the NRC proposes
to take is different from the action described in the DOE license
application, and the difference may significantly affect the quality
of the human environment; or 2) significant and substantial new
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6 6.15
' information or new considerations render the EIS inadequate. 10 CFR
: 6 51.109(c). To the extent that the NRC adopts the EIS prepared by
| DOE, it has fulfilled all of its NEPA respons1bilities. 10 CFR
i 9 51.109(d); 54 [ed. Rea. 27864, 2)S71 (July 3,1989).

! NEPA directs all Feileral agencies to comply with its requirements
"to the fullest extent possible." (42 U.S.C. 6 4332.) The leading'

authorities teach that an agency is excused from those NEPA duties4
'

only "when a clear and unavoidable conflict in statutory authority
: exists." lennessee Valley Authority (Phipps Bend Nuclear Plant,
j Units 1 and 2), ALAB-506, 8 NRC 533, 545 (1978).

! NEPA cannot logically impose requirennts more stringent than those
contained in the safety provisions of the Atomic Energy Act.,

Philadelvbia Electric CL (Limerick Generating Station, Units 1 and
j 2), ALAB-819, 22 NRC 681, 696 n.10 (1985), gitjng, Egblic Service

[]ectric and Gas Co. (Hope Creet Generating Station, Units 1 and 2),;

ALAB-518, 9 NRC 14, 39 (1979).<

While the authority of other Federal or local agencies to der.

i the environmental effects of a project does not preempt th' M 's
authority with regard to NEPA, the NRC, in conducting its N.pn

; analysis, may give considerable weight to action-taken by another
i competent and responsible government authority in enforcing an
; environmental statute. Public Se.vice Company of Oklahoma (Black Fux

Station, Units 1 & 2), LBP-78-28, 8 NRC 281, 282 (1978).

| In contrast to safety questions, the environmental review at the
operating license stage need not duplicate the construction permit1

;. review, 10 CFR 6 51.21. To raise an issue in an operating license
i hearing concerning environmental matters which were considered at

the construction permit stage, there needs to be a showing either
that the issue had not previously been adequately considered or that-

significant new information has developed after the construction
' permit review. Houston Liahtina and Power Co. (South Texas Project,
i Units 1 and 2), LBP-79-10, 9 NRC 439, 465 (1979).

Consideration by the NRC in its environmental review is not required
4 for the parts of the water supply system which will be used only by

a local government agency, however, cumulative impacts from the
jointly utilized parts of the system will be considered. Philadel--

phia Electric CL (Limerick Generating Station, Units 1 and 2), LBP-'

w.'-43A, 15 NRC 1423, 1473, 1475 (1982),-

insofar as environmental matters are concernad, under the National
Environmental Policy Act (NEPA) there is no legal basis for refusing
an operating license merely because some environmental uncertainties,

may exist. Where environmental effects are remote and speculative,
agencies are not precluded from proceeding with a project even though

f all uncertainties are not removed.- Arizona Public Service IL. (Palo-
( Verde Nuclear Generating Station, Units 1, 2 and 3), LBP-82-Il7A, 16

NRC 1964, 1992 (1982), citina, State of Alaska v. Andrui, 580 F.2d
465, 473 (D.C. Cir.1978), vacated in oart, Lub nom., Western Qjl
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and Gas Anotiation v. Aldig, 439 U.S. 922 (1982); NRDC v. Morton,
458 f.2d 827, 835, 837-838 (D.C. Cir. 1972)..

i

Environmental uncertainties raised by intervenors in NRC proceed-i

ings do not result in a per se denial of the license, but rather
are subject to a rule of reason. Arjlq.nj Public Service Co.
(Palo Verde Nuclear Generating Station, Units 1, 2, and 3), LBP-
82-Il7A, 16 NRC 1964, 19F (1982).

6.15.1 Environmental Impact Statements (EIS)
.

? |

The activities for which environmental statements need be
prepared and the procedures for preparation are covered<

generally in 10 CFR Part 51. For a discussion of the scope of'

an NRC/NEPA review when the project addressed by that review
is also covered by a broader overall programmatic EIS prepared
by another federal agency, ite USERDA (Clinch River Breeder

iReactor Plant), CLI-76-13, 4 NRC 67 (1976).

Neither the Atomic Energy Act, NEPA, nor the Commission's
regulations require that there be a hearing on an environ-
mental impact statement. Public hearings are held on an EIS
only if the Commission finds such herrings are required in the
public interest. 10 CFR 6 2.104. Ccinmonwealth Edison Co.
(Dresden Nuclear Power Station, Unit 1), CL1-81-25, 14 NRC
616, 625 (1981), . citing, Vermont Yankee Nuclear Power Coro, v.
ILRC, 435 U.S. 519 (1978) .4

Under the plain terms of NEPA, the environmental assessment.

of a particular proposed federal action coming within the
statutory reach may be confined to that action together with,
inter alia, its unavoidable consequences. Northern States
Power Company (Prairie Island Nuclear Generating Plant, Units
1 & 2), ALAB-455, 7 NRC 41, 48 (1978).

The environmental review mandated by NEPA is subject to a rule
of reason and as such need not include all theoretically
possible environmental effects arising out of an action, but
may be limited to effects which are shown to have some likeli-
hood of occurring. This conclusion draws direct support frorr
the judicial interpretation of the statutory command imposing
the obligation to make reasonable forecasts of the future.
Northern Statg1 Power Company (Prairie Island Nuclear
Generating P! ant, Units 1 & 2), ALAB-455, 7 NRC 41, 48, 49
(1978).

An agency can fulfill its NEPA responsibill;ies in the
preparation of an EIS if it:

1) reasonably defines the purpose of the proposed Federal
action. The agency should consider Congressional intent and
views as expressed by statute as well as the needs and goals
of the applicants seeking agency approval;
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\
2) eliminates those alternatives that would not achieve,

the purpose as defined by the agency; cnd<

3) discusses in reasonable detail the reasonable alterna-
tives which would achieve the purpose of the proposed action.

Citizens Aaainst Burlinoton. Inc. v. Busev, 938 F.2d 190,195-
: 198 (D.C. Cir. 1991).
*

Underlying scientific data and inferences drawn from NEPA
through the exercise of expert scientific evaluation may be4

adopted by the NRC from the NEPA review done by another
Federal agency. The NRC must exercise independent judgment

; with respect to conclusions about environmental impacts based
' on interpretation of such basic facts. Philadelohia Electric
2 [_g.,. (Limerick Generating Static.6, Units 1 and 2), LBP-82-
g 43A,15 NRC 1423,1467-1468 (1982), . citing, Federal Trad.g

Commission v. Te nt.g 555 F.2d 862, 881 (D.C. Cir. 1977),'

'

cert. denied, 431 U.S. 974 (1977); Philadelphia Electric Co.
(Limerick Generating Station, Units 1 and 2), ALAB-785,
20 NRC 848, 868 n.65 (1984). However, to the extent possible,4

j the NRC will adopt the environmental impact statement prepared
' by the Department of Energy to evaluate the environmental
j impact related to the development and operation of a geologic

repository for high-level radioactive waste. 10 CFR 6 51.109,

O 54 Fed. Rec. 27864, 27870-71 (July 3, 1989).
3

i

NEPA requires that a Federal agency make a " good faith" effort;

to predict reasonably foreseeable environmental impacts and
that the agency apply a " rule of reason" after taking a "hard<

look" at potential environmental impacts. But an agency need
: not have complete information on all issues before proceeding.

Public Service Company of Oklahoma (Black Fox Station, Units 1
'

& 2), LDP-78-26, 8 NRC 102, 141 (1978).
.

An adequate final environmental impact statement for a
! nuclear facility necessarily includes the_ lesser impacts
i attendant to low power testing of the facility and removes

the need for a separate EIS focusing on questions such as the4

! costs and benefits of low power testing. Pacific Gas and
| Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and
; 2), ALAB-728, 17 NRC 777, 795 (1983), review denied. CLI-

83-32, 18 NRC 1309 (1983).

) 6.15.1.1 Need to Prepare an EIS

Federal agencies are required to prepare an environmental,

impact statement for every major Federal action significantly
affecting the quality of the human environment. NEPA s
102(2)(C); 42 U.S.C S 4332(2)(C). An agency's decision not to

.O exercise its statutory authority does not constitute a major
Q Federal action. Cross-Sound Ferry Services. Inc. v. ICC, 934,

F.2d 327, 334 (D.C. Cir. 1991), citina, Defenders of Wild'ife,

v. Andrus, 627 F.2d 1238, 1245-46 (D.C. Cir. 1980). See (png4
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1

Island Liahtino Co. (Shoreham Nuclear Power Station, Unit 1),
CL1-91-2, 33 NRC 61, 70 (1991), reconsid. denied, CLI-91-8, 33
NP# 461 (1991).

Although the determination as to whether to prepare an
environmental impact statement falls initially upon tha
Staff, that determination may be made an issue in an adjudi-
catory proceeding. Consumer d ower (p_mpanY (Palisades Nuclear
Plant), LBP-79-20, 10 NRC 100, 120 (1979).

In the final analysis, the significance of the impact of the
project -- in large part an evidentiary matter -- will
determine whether a statement must be issued. Palisades, id

in the case of licensing nuclear power plants, adverse impacts
include the impacts of the nuclear fuel cycle, b blic Service
Co. of New Hampshire (Seabrook Station, Units 1 and 2), LBP-
62-76, 16 NRC 1029, 1076 (1982), cj_tjag, ysrmont YankC1
Fuclear P _wer Corp. v. NRDC, 435 U.S. 519, 539 (1978).0

The test of whether benefits of a proposed action outweigh its
costs is distinct from the primary question of whether an
environmental impact statement is needed because the action is
a major Federal action significantly affecting the environ-
ment. Viroinia Electric Power Co. (Surry Nuclear Power
Station, Units 1 & 2), CLI-80-4, 11 NRC 405 (1980).

The Commission has consistently taken the position that
individual fuel exports are not " major federal actions."
'estinahouse Electric Corp. (Exports to Philippines), CL1-L
80-15, 11 NRC 672 (1980).

The fact that risks of other actions or no action are
greater than those of the proposed action does not show
that risks of the proposed action are not significant so
as to require an EIS. Where conflict in the scientific
community makes determination of significance of environ-
mental impact problematical, the preferable course is ao
prepare an environmental impact statement. Virainia Electric
Power C0 (Surry Nuclear Power Station, Units 1 & 2), CLI-80-2

4, 11 NRC 405 (1980).

For an analysis of when an environmental assessment rather
than an EIS is appropriate, see Commonwealth Edison Company
(Zion Station, Units 1 & 2), LBP-80-7, 11 NRC 245, 249-50
(1980). .

The NRC Staff is not required to prepare a complete environ-
mental impact statement if, after performing an initial
environmental assessm" t, it determines that the proposed
action will have no significant environmental impact.
Viroinia Electric and Power Co. (North Anna Power Station,
Units 1 and 2), ALAB-790, 20 NRC 1450, 1452 n.5 (1984).
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An operating license amendment to recapture the construction ,
,

i period and allow for operation for 40 full years is not an i

action which requires the preparation of an environmental'

impact statement or an environmental report. A construction
period recapture amendment only requires the Staff to prepare,

an environmental assessment. Vermont Yankee Nuclear Power'

h (Vermont Yankee Nuclear Power Station), LBP-90-6, 31 NRC4

! 85, 97 (1990).
1

A separate environmental impact statement is not required for l<

a Special Nuclear Material (SNM) license. When an environ-;

mental impact statement has been done for an operating license-

application, including the delivery of fuel, there is no need
for each component to be analyzed separately on the assumption
that a plant may never be licensed to operate. Clevela_n_d<

Ele _ctric illuminallrq_CL, (Perry Nuclear Power Plant, Units 15

and 2), LBP-83-38, 18 NRC 61, 65 (1983). ,

A supplemental Environmental impact Statement (Els) or an
Environmental Impact Appraisal (EIA) does not have to bei
prepared prior to the granting of authorization for issuance-

' of a low-power license. Lqna Island Liahtina Co. (Shoreham
Nuclear Power Station, Unit 1), LBP-83-5', 18 NRC 445, 634.

(1983).

L The issuance of a possession-only license need not be preceded
i by the submission of any particular environmental information
j or accompanied by any NEPA review related to decommissioning.

Lona Island liahtina Co. (Shoreham Nuclear Power Station, Unit4

1), CLl-91-1, 33 NRC 1, 6-7 (1991).

I When the-environmental effects of full-term, full-power
operation have already been evaluated in an EIS, a licensing
action for limited operation under a 10 CFR S 50.57(c) license
that would result in lesser impacts need not be accompanied by
an additional impact statement or an impact appraisal.
Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power,

| Plant, Units 1 and 2), LBP-81-5, 13 NRC 226 (1981), and ALAB-
729, 17 NRC 777, 795 (1983), review denied, CLI-83-32, 18 NRC-

1309 (1983). The Commission authorized the issuance of a low3

- power operating license for Limerick Unit 2, even though,
' pursuant to a federal court order, Limerick Ecoloav Action v.

NRC, 869 F.2d 719 (3rd Cir. 1989), there was an ongoing
1 Licensing Board proceeding to consider certain severe accident
' -mitigation design alternatives. Sir.ce the existing EIS was

valid except for the failure to consider the design alterna-
tives, and low power operation presents a much lower risk of a
severe accident than does full power operation, the Commission-

i found that the existing EIS was sufficient to support the
7

issuance of a -low power license. Philadelphia Electric Co.

'

:(Limerick Generating Station, Units 1 and 2), CLI-89-10, 30.\
.

-NRC-1, 5-6 (1989), rgconsid. denied and stav denied, CLI-89-
15, 30 NRC-96, 101-102 (1989).'
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It is well-established NEPA law that separate environmental
statements are not required for intermediate, implementing
steps such as the issuance of a low-power license where an EIS
has been prepared for the entire proposed action and there
have been no significant changed circumstances. lona Island
Liahtina C02 (Shoreham Nuclear Power Station, Unit 1), CLI-
84-9, 19 NRC 1323, 1326 (1984), on certification from, ALAB-
769, 19 NRC 995 (1984). Sp.e Environmental Defeate_Lynsklm
y. Andrus, 619 F.2d 1363, 1377 (1980).

The principle stated in the Shorchltg and Diabl0_f3AY_QD cases,
igata, is appilcable even where an applicant may begin low-
power operation and it is uncertain whether the applicant will
ever receive a full-power license. In ihgreham, the fact that
recent court decisions in effect supported the refusal by the
State and local governments to participate in the development
of emergency plans was determined not to be a significant
change of circumstances which would require the preparation of
a supplemental environmental impact statement to assess the
costs and benefits of low-power operation. Lpag_litaad
Lightina Co2 (Shoreham Nuclear Power Station), CL1-85-12, 21
NRC 1587, 1589 (1985). San Ephlic Sfrvice (pal _1{ew
[9mJtihJr_c (Seabrook Station, Units 1 and 2), ALAB-875, 26 NRC
251, 258-59 (1987); Euplic_Serviqe Co. of Ngg Hampshire
(Seabrook Station, Units 1 and 2), Cll-89-8, 29 NRC 399, 418-
19 (1989).

The NRC Staff is not required to prepare an environmental
impact statement to evaluate the " resumed ooeration" of a
facility or other alternatives to a licensee's decision not to
operate its facility. Lona Island liahtina Co. (Shoreham
Nuclear Power Station, Unit 1), CL1-90-8, 32 NRC 201, 207-208
(1990), recon it _dgnied, CL1-91-2, 33 NRC 61 (1991),

m lDied, CLI-91-8, 33 NRC 461, 470 (1991); Sac _tamentore_c_on s id d
liunicipal Utilitv_Dh trict (Rancho Seco Nuclear Generating
Station), LBP-91-17, 33 NRC 379, 390 (1991); 1;Lcramento
ligaLclpil Utility QJit.fi.cl (Rancho Seco Nuclear Generating

__

Station), LBP-91-30, 34 NRC 23, 26, 27 (1991). Sag [ pag
hijnd lightina Co. (Shoreham Nuclear Power Station, Unit 1),
LBP-51-35, 34 NRC 163,159 (1991) .

Environmental review of the storage of spent fuel in reactor
facility storage pools for at least 30 years beyond the
expiration of reactor operating licenses is not required based
upon the Commission's generic determination that such storage
will not result in significant environmental impacts.
Dairvland Power Cooperati_y_q (Lacrosse Boiling Water Reactor),
LBP-88-15, 27 NRC 576, 580 (1988), -citina,10 CFR S 51.23.

An environmental impact statement need not be prepared with
respect to the expansion of the capacity of a spent fuel pool
if the environmental impact appraisal prepared for the project
had an adequate basis for concluding that the expansion of a
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$ 6.15.1.2

spent fuel pool would not cause any significant environmental
impact. Consumers Power Co. (Big Rock Point Plant), LBP-
82-78, 16 NRC 1107 (1982).

When a licensee seeks to withdraw an apalication to expand its
: existing low-level waste burial site, tie granting of the

request to withdraw does not amount to a major Federal action.

requiring a NEPA review. This is true even though, absent an,

i expansion, the site will not have the capacity to accept
additional low-level waste. Nuclear Enaineerina Co.. Inc.
(Sheffield, Illinois, Low-level Radioactive Waste Disposal
Site), ALAB-606, 12 NRC 136, 161-163 (1980).

,

| It must at least be determined that there is significant new
information before the need for a supplemental environmental

i statement can arise. Arizona Public Service Co. (Palo Verde
i Nuclear Generating Station, Units 2 and 3), LBP-83-36, 18 NRC

45, 49 (1983), citina - WJrm Snrina Task Force v. Gribble, 621
_

F.2d 1017,-1023-36 (9th Cir. 1981).
;

A supplemental environmental statement need not necessarily be
prepared and circulated even if there is new information.
Arizona Public Service Co. (Palo Verde Nuclear Generating

,

Station, Units 2 and 3), LBP-83-36, 18 NRC 45, 49-50 (1983),
.f citina, (_alifornia v. Watt, 683 F.2d 1253,1268 (9th Cir.
;\ 1982). Eqe 40 CFR S 1502.9(c).

! 6.15.1.2 Scope of EIS

The scope of the environmental statement or appraisal must be
at least as broad as the scope of the action being taken.
Duke Power Company (Oconee/McGuire), LBP-80-28, 12 NRC 459,

'

473 (1980).
"

An agency may authorize an individual, sufficiently distinct
: portion of an agency plan without awaiting the completion of a

comprehensive environmental impact statement on the plan so
' long as the environmental treatment under NEPA of the

individual portion is adequate and approval of the individual'

portion does not commit the a9ency to. approval of.other,

pertions of the plan. Kerr-McGee Corporation (West Chicago
^

Rare Earths facility), CL1-82-2, 15 NRC 232, 265 (1982), aff'd,

sub nom. City of West Chicaag v. NRC 701 F.2d 632 (7th Cir.
1983);,Peshlakai v. Duncan, 476 F. Supp. 1247, 1260 (D.D.C.
1979); and Conservation law Foundation v.-GSA,-427 F. Supp.
1369, 1374 (D.R.I. 1977).

*

In Vermont Yan_kee Nuclear Power Coro. v. Natural Resources
'

Refense Council, 435 U.S. 519, 551 (1978),~ the U.S. Supreme

,Ot Court embraced the doctrine that environmental-impact-
statements need not discuss the environmental ef fects cf

~ alternatives which are " deemed only remote and speculative
possibilities." - The same has been held with respect to remote
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and speculative environmental impacts of the proposed project
itself. Egblic Service Electric and {Lai_1 (Salem Nuclear
Generating Station, Unit 1), ALAG-650, 14 NRC 43 (1981);
tigitston Lightinn and Power Cg2 (Allens Creek Nuclear Generat-
ing Station,'Jnit 1), ALAB-629, 13 NRC 75 (1981); htblic
Servics Electric & Gas Com_pany (Hope Creek Generating Station,
Units 1 and 2), ALAB-518, 9 NRC 14, 38 (1979); tic _tLQp_glltjtri
Edison Co. (Three Mile Island Nuclear Station, Unit No. 1),
ALAB-705, 16 NRC 1733, 1744 (1982), citing, Vermont Yankee
Lluclear Power Corp. v._,_tfalural Resources Defense Counc_il. 435
U.S. 519, 551 (1978), gunting NRDC v. Morton, 458 F.2d 827,
837-838 (D.C. Cir. 1972); Philadelphia Electric Co. (Limerick
Generating Station, Units 1 and 2), ALAB-819, 22 NRC 681, 696-
97 & n.12 (1985). Ste Pacific Gas and Electric Co. (Diablo
Canyon Nuclear Power Plant, Units 1 and 2), ALAB-877, 26 NRr.
287, 293-94 (1987). Moot or farfetched alternatives need not

Arqq_rutbub i_c_lefvice h (Palolbe considered under NEPA. m

Verde Nuclear Generating Station, Units 1, 2, and 3), LBP-82-
ll7A, 16 NRC 1964, 1992 (1982), gjting, y_ermont Yankee Nuclqn
Power CArhy_._J4jttyral Resources Defense Council, 435 U.S. 519
(1978); htural Resources Defense Council v. Morton, 458 F.2d
827, 837-838 (0.C. Cir.1972); Life of the Larld v. BrineqE,
485 F.2d 460 (9th Cir. 1973), cert, denieJ , 416 U.S. 961
(1974).

The scopu of a NEPA environmental review in connection with
a facility license amendment is limited to a consideration
of the extent to which the action under the amendment will
lead to environmental impacts beyond those previously

Flor d_3 Power ap_d '.ight CO2 (Turkey Pointevaluated. l
Nuclear Generating Plant, Units 3 and 4), LBP-81-14, 13
NRC 677, 684-685 (1981), cjit_ing, LonsuLners Power Co.
(Big Rock Point Nuclear Plant), ALAB-635, 13 NRC 312
(1981).

When major Federal actions are involved, if related activities
; taken abroad have a significant effect within the U.S., those

effects are within NEPA's ambit. However, remote and
speculative possibilities need not be considered under NEPA.
Philadelphia Electric Co2 (Peach Bottom Atomic Power Station,
Units 2 and 3), ALAB-562, 10 NRC 437, 446 (1979).

6.15.2 Role of EIS
,

1

A NEPA analysis of the Government's proposed licensing of
private activities is necessarily more narrow than a NEPA
analysis of proposed activities which the Government will
conduct itself. The former analysis should consider issues |
which could preclude issuance of the license or which could be |

affected by license conditions. }Genne v. Sierra Club, 427
U.S. 390 (1976). It should focus on the proposal submitted by
the private party rather than on broader concepts, it must
consider other alternatives, however, even if the a9ency
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6 6.15.3

itself is not empowered to order that those alternatives be
i undertaken. Were there no distinction in NEPA standards

between those for approval of private actions and those fcr'

; Federal actions, NEPA would, in effect, become directly ap-
i plicable to private parties. f_qblic Service Company of New
' Hampshire (Seabrook Station, Units 1 and 2), CLI-77-8, 5 NRC

503 (1977).

j The impact statement does not simply " accompany" an agency
t vendation for action in the sense of having some-

i M.pandent significance in isolation from the deliberative
,

;_ process. Rather, the impact statement is an integral part of
a the Commission's decision. It forms as much a vital part of

the NRC's decisional record as anything else, such that for#

reactor licensing, for example, the agency's decision would be
:

: Fundamentally flawed without it. Public Service Company of
' Oklahoma (Black Fox Station, Units I and 2), CLI-80-31,12 NRC

264, 275 (1980).

) Where an applicant has submitted a specific proposal, the
statutory language of NEPA's Section 102(2)(C) only requires
that an environmental impact statement be prepared in

,

conjunction with that specific proposal, providing the staff,

! m with a " specific action of the known dimensions" to evaluate.
A single approval of a )lan does not commit the agency to<

subsequent approvals; s1ould contemplated actions later reach-

the stage of actual proposals, the environmental effects of
the existing r'oject can be considered when preparing the

; comprehensive statement on the cumulative impact of the
proposal s. Offshore Power Systems (Floating Nuclear Power
Plants), LBP-79-15, 9 NRC 653, 658-660 (1979).

6.15.3 Circumstances Requiring Redrafting of Final Er.vironmental
; Statement (FES)

In certain instances, an FES may be so defective as to.

require redrafting, recirculation for comment and reissuance
in final form. Possible defects which could render an FES
inadequate are numerous and are set out in a long series of
NEPA cases in the Federal Courts. Sfa, hg . Brooks v. Volpa,
350 F. Supp. 269 (W.D. Wash. 1972) (FES i_nadequate when it

' suffers from a serious lack of detail- and relies on con-
clusions and assumptions without reference to supporting
objective data); Essex City Preservation Assn'n. v. Campbell,
536 F.2d 956, 961 (1st-Cir. 1976) (new FES required when there

.

is significant new information or a significant change in
circumstances upon which original FES was based); NRDC v.
Morton, 458 F.2d 827 (D.C. Cir. 1972)-(existance of unexamined
but viable' alternative could render FES inadequate). A new' O FES may be necessary when the current situation departs

iQ markedly from the positions espoused or information reflected
in the FES. Allied-General' Nuclear' Services (Barnwell
Nuclear Fuel Plant Separations f acility), ALAB-296, 2 NRC 671.
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(1975); Ferr-McGee Chemical Corpm (West Chicago Rare Earths
Facility), LBP-85-3, 21 NRC 244, 256 (1985).

Even though an FES may be inadequate in certain respects,
ultimate NEPA judgments with respect to any facility are to be
made on the basis of the entire record before the adjudicatory
t ribunal . Philadelphia Electric Co. (Limerick Generating
Station, Units 1 & 2), ALAB-262, 1 NRC 163 (1975). Previous
regulations explicitly recognizec' ''nt evidence presented at a
hearing may cause a Licensing Board to arrive at conclusions
dif ferent from those in an FES, in which event the FES is
simply deemed amended oro tante. Barnwell, n ar_1, 2 NRC at
671; Louisiand_qwar jlad_.LighLh (Waterford Steam Electric
Station, Unit 3), LBP-82-100, 16 NRC 1550, 1571 n.20 (1982).
Since findingr and conclusions of the licensing tribunal are
deemed to amend the FES where different therefrom, amendment
and recirculation of the FES is not always necessary,
particularly where the hearing will provide the public
ventilation that recirculation of an amended FES would
otherwise provide. Limerick, supra, 1 NRC at 163. Defects in
an FES can be cured by the receipt of additional evidence
subsequent to issuance of the FES. Arizona Public Service Co.
(Palo Verde Nuclear Generating Station, Units 2 and 3), LBP-
83~36, 18 NRC 45, 47 (1983). .Eq.e Ecoloav Aclion v. A_EL, 492
F.2d 998, 1000-02 (2nd Cir. 1974); florida P0wer and Light
h (Turkey Point Nuclear Generating Station, Units 3 and 4),
ALAB-660, 14 NRC 987, 1013-14 (1981); Philadejahia Electric
h (Limerick Generating Station, Units 1 and 2), ALAB-262,1
NRC 163, 195-97 (1975)-'

Such modification of the FES by Staff testimony or the
Licensing Board's decision does not normally require recircu-
lation of the FES, Niacara Mohawk Power Coro (Nine Mllea

Point Nuclear Station, Unit 2), ALAB-264, 1 NRC 347, 372
(1975), unless the modifications are truly substantial.
Barnwell, supra, 2 NRC at 671; Philadelphia Electric C%

.

(Limerick Generating Station, Units 1 and 2), LBP-84-31, 20
NRC 446, 553 (1984); Kerr-McGee Chemical Corn. (West Chicago
Rare Earths facility), LBP-85-3, 21 NRC 244, 252, 256 (1985).

Two Courts of Appeals have approved the Commission's rule
that the FES is deemed modified by subsequent adjudicatory
tribunal decisions. Citizens for Safe Power v. NRC, 524 F.2d
1291, 1294 n.5 (D.C. Cir. 1975); fioloav A1 tion v. AEC, 492
f.2d 998, 1001-02 (2nd Cir. 1974); Public Service Company of
New Hampshire (Seabrook Station, Units 1 & 2), CL1-78-1, 7 NRC
1, 29 n.43 (1978). See also New E.naland Coalition on Nuclear
Pollution v. NRC, 582 f.2d 87, 94 (1st Cir. 1978); Philadel-
phia Electric Co. (Limerick Generating Station, Units 1 and

!

i 2), A!'!, 819, 22 N".C 681, 705-07 (1985), citina, 10 CFR
| s 51. a2 (1985).
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; 5 6.15.3
I If the changes contained in an errata document for an FES do
| not reveal an obvious need for a modification of plant design

or a change in the outcome of the cost-benefit analysis, the
i document need not be circulated or issued as a supplemental

FES. Nor is it nerossary to issue a supplemental FES when
i timely comments on the DES have not been adequately con-

sidered. The Licensing Board may merely effect the required.

; amendment of the FES through its initial decision. Lang
Island Iichtina Co, (Jamesport Nuclear Power Station, Units 1'

& 2), LBP-77-21, 5 NRC 684 (1977); Arizona Public Service Co,i

; (Palo Verde Nuclear Generating Station, Units 2 and 3), LBP-
: 83-36, 18 NRC 45, 47 (1983).
I

; The NRC Staff is not required to respond to comments identi-
; fied in an intervenor's dismissed contention concerning the

, adequacy of the final environmental statement (FES), where the
! Staff has prepared and circulated for public comment a

supplemental final environmental state;nent (SFES) which'

addresses and evaluates the mataers raised by the comments on
; the FES. Kerr-McGee Chemical Corni (West Chicago Rare Earths

facility), LBP-89-35, 30 NRC 677, 698 (1989), y.itcated and
reversed on qther arounds, ALAB-944, 33 NRC 81 (1991).

,

p Similarly, there is no need for a supplemental impact

(v) statement and its circulation for public con. here the,

changes in the proposed action which would be .ced in;

j such a supplement mitigate the environmental imp 2 cts, although
| circulation of a supplement may well be appropriate or

necessary where the change has significant aggravating
environmental impacts. Public Service Company of Ng.

: Hampshire (Seabrook Station, Units 1 & 2), CL1-78-1, 7 NRC 1,
j 28-29 (1978).
4

: NEPA does not require the staff of a Federal :gency conducting
i a NEPA review to consider the record, as developed in colla-

teral State proceedings, concerning the environmental effects,

of the proposed Federal action. Failure to review the State4

records prior to issuing an FES, therefore, is not grounds for
requiring preparation and circulation of a- supplemental FES.i

J.nna Island Lichtina Co. (Jamesport Nuclear Power Station,
! Units 1 & 2), LBP-77-21, 5 NRC 684 (1977).
!

A proposed shift in ownership of a plant with no modification'

'

to the physical structure of the facility does not by itself
cast doubt on the benefit to be derived from'the plant such as
to require redrafting and recirculating the EIS. Public

-

Service Co. of Indiana. Inc. (Marble Hill Nuclear Generating
Station, Units 1 & 2), ALAB-459, 7 NRC 179, 184 (1978).

C The Staff's environmental evaluation is not deficient merely
: i': because it contains only a limited discussion of facility

decommissioning alternatives. There is little value in'

considering at the operating license stage what method of
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decommissioning will be most desirable many years in the
future in light of the knowledge which will have been
accumulated by that time. Vermont Yankee Nuclear Power Corp.

(Vermont Yankee Nuclear Power Station), ALAB-179, 7 AEC 159,
178 n.32 (1974).

For a more recent case discussing recirculation of an IES, ing
Public Servue_fo of Oklahoma (Black Fox Station, Units 1 and
2), ALAB-573, 10 NRC 775, 786 (1979).

6.15.3.1 Effect of failure to Coment on Draft Environmental
Statement (DES)

Where an intervenor received and took advantage of an
opportunity to review and comment on a DES and where his
comments dit not involve the Staff's alternate site analysis
and did not bring sufficient attention to that analysis to"

stimulate the Commission's consideration of it, the intervenor
will not be permitted ta raise and litigate, at c late stage,

in the hearings, the issue as to whether the Staff's alternate
site analysis was adequate, although he may attack the
conclusions reached in the FES. Public_ Service Compam of New
Hampshire (Seabrook Station, Units 1 & 2), ALAB-366, 5 NRC 39,
66-67 (1977), Aff'd_15 modified, CL1-77-8, 5 NRC 503 (1977).

Since the public is afforded early opportunity to participate
in the NEPA review process, imposition of a greater burden for
justification for changes initiated by untimely comments is
appropriate, Public Service Company qf New Ham 3 shire
(Seabrook Station, Units 1 and 2), CL1 77-C, 5 NRC 503, 539
(1977).

Comments on a DES which fail to meet the standards of CEQ
Guidelines (a0 CFR S 1500.9(e)) on responsibilities of
cenanenting entities to assist the Staff need not be
reviewed by the Staff. Thus, where comments which suggest
that the Staff consider collateral State proceedings on
the environmental effects of a proposed reactor do not
specify the parts of the collateral proceedings which
should be considered and the parts of the DES which should be
revised, the Staff need not review the collateral proceed-
ings. Lona Island Liahting Co, (Jamesport Nuclear Power
Station, Units 1 & 2), LBP-77-?l, 5 NRC 684 (1977).

.

6.15.3.2 Stays Pending Remand for Inadequate EIS

Where judicial review disclosed inadequacies in an agency's
environmental impact statement preprred in good faith, a stay
of the underlying activity pending remand does not follow,

automatically. Whether the project need be stayed cssentially
must be decided on the basis of (1) a traditional balancing of
the equities, and (2) a consideration of any likely prejudice
to further decisions that might be called for by the remand.

JULY 1992 GENERAL MATTERS 58

_ _ _ - - _ _ _ _ |



_ _ . _ __. _ _ _ . _ _ _ _ _ _ _ _ _ - _ _ _ _ . _ _ _.

'

!

1

i

.

;

i 6.15.4

.Canumers Power Company (Hidland Plant, Units 1 & 2), ALAB-
j 395, 5 NRC 772, 784-785 (1977).
'

6.15.4 Alternatives
>

NEPA recuires an agency to consider alternatives to its own
; proposec action which may significantly affect the quality of,

the human environment An agency should not consider
alternatives to the applicant's stated gocls. Citizens;
Aaainst Burlinaton. Inc. v. Busty, 938 f.2d 190, 199 (D.C.'

i Cir. 1991).
1

i Perhaps the most important environmentally related task the
Staff has under NEPA is to-determine whether an application

i should be turned down because there is some other site at
- which the plant ought to be located. No other environmental
| question is both so significant in terms of the ultimate

outcome and so dependent upon facts particular to the;

application under scrutiny. Consequently, the Appeal Board
,

expects the Staff to take unusual care in performing its
analysis and in disclosing the results of its work to the

.

public. Florida Power & Licht Company (St. Lucie Nuclear4

; Power Plant, Unit 2), ALAB-435, 6 NRC 541, 543, 544 (1977).

' - ^ hard look for a superior alternative is a condition
!- precedent to a licensing determination that'an applicant's

proposal is acceptable under NEPA. Public Service Com_pany of'

New Hamnshire (Seabrook Station, Units 1 & 2), ALAB-471, 7 NRCd

477, 513 (1978). When NEPA requires an EIS, the Commission is
obliged to take a harder look at alternatives than if the

i proposed action were inconsequential. Florida Power and Liaht
h (Turkey Point Nuclear Generating Plant, . Units 3 and 4),'

ALAB-660, 14 NRC 987, 1005-1006 (1981), citina, Portland
General _L1,ectric Co. (Trojan Nuclear Plant), ALAB-531, 9 NRC
263 (1979). In fact the NEPA mandate that alternatives to the

! proposed licensing action be explored and evaluated does not
; come into play where the proposed action will neither (1)
: entail more than negligible environmental impacts, nor (2)

involve the commitment of available resources respecting which'

there are unresolved conflicts. Portland Gener3J Electric
Company (Trojan Nuclear Plant), ALAB-531, 9 NRC 263, 265-266
(1979).

NEPA was not intended merely to give the appearance of
weighing alternatives that are in fact foreclosed. Pending
completion of sufficient comparison between an applicant's
proposed site and others, in situations.where substantial work

'has already taken place, the Commission can preserve the1

opportunity for a real choice among alternatives only by
/m . suspending outstanding construction permits. Public Service,

,

V)i Company of New Hampshire (Seabrook Station, Units 1 & 2), CLI-
78-14, 7 NRC 952, 958-959 (1978).

;
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Despite the importat.e of altrrrato u te considerations,
where all parties have proceeded since the inception of the
poceeding on the basis that there was no need to examine
alternate sites beyond those referred to in the FES, a party
cannot insist at the " eleventh hour'' that still other sites be
considerad in the absence of a compelling showing that the
newly suggested sites possess attributes which establish them
to have greater potential as alternatives than the sites
already selected as alternatives. Public ServingAmploy_gl
New HQLmDshire (Seabrook Station, Units 1 & 2), ALAB-495, 8 NRC
304, 306 (1978).

A party seeking consideration at an advanced stage of a
proceeding of a site other than the alternate sites already
explored in the proceeding must at least provide information
regarding the salient characteristics of the newly suggested
sites and the reasons why these characteristics show that the
new sites might prove better than those already under
investigation. Public Service Company of New Hampshire
(Seabrook Station, Units 1 & 2), ALAB-499, 8 NRC 319, 321
(1978).

The fact that a possible alternative is beyond the Commis-
sion's power to implement does not absolve the Commission of
any duty to consider it, but that duty is subject to a " rule
of reason". Factors to be considered include distance from
site to load center, institutional and legal obstacles and the
like, hblic_ Service Company of New Hampshire (Seabrook
Station, Units 1 & 2), ALAB-471, 7 NRC 477, 486 (1978).

Under NEPA, there is no need for Boards to consider econo-
mically better alternatives, which are not shown to also be
environmentally preferable. No study of alternatives is
needed under NEPA unlass the action significantly affects the
environment (G 102(2)(c)) or involves an unresolved conflict
in the use of resources (S 102(2)(e)). Where an action will
have little environmental effect, an alternative could not be
materially advantageous. Virainia Electric & Power Co.
(North Anna Nuclear Power Station, Units 1 and 2), ALAB-584,
11 NRC 451, 456-458 (1980); Virainia Electric and Power Co.
(North Anna Power Station, Units 1 and 2), LBP-85-34, 22 NRC
481, 49) (1985).

Pursuant to NEPA S 102(2)(E), the Staff must analyze
possible alterMives, even if it believes that such
alternatives need not be considered because the proposed
action does not significantly affect the environment. A Board
is to make the determination, on the basis of all the evidence
presented during the hearing, whether other alternatives must
be considered. "Some factual basis (usually in the form of
the Staff's environmental analysis) is necessary to determine
whether a proposel ' involves unresolved conflicts concerning
alte sative uses of available resources' - the statutory
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: standcrdofSection102(2)(E)." Virainia Electric snd Power
A (North Anna Power Station, Units 1 and 2), LBP-85-34, 22'

NRC 481, 491 (1985), ouotina, fonsumers Power Co. (Big Rock
Point Nuclear Plent), ALAB-636,13 NRC 312, 332 (1981). Egg

i Ah2 Vermont Yankee Nuclear Power Coro. (Vermont Yaakee
Nuclear Power Station), LBP-88-26, 28 NRC 440, 449-50 (1988),
reconsidered, LBP-89-6, 29 NRC 127, 134-35 (1989), rev'd on
other arounds, ALAB-919, 30 NRC 29 (1989), vacated in oart on
2.1.her arounds and remanded, CLI-90-4, 31 NRC 333 (1990),i

recuest for clarification, ALAB-938, 32 NRC 154 (1990),
3~ clarified, CL1-90-7, 32 NRC 129 (1990).
4

i NEPA does not require the NRC to choose the environmentally
; preferred site. NEPA is primarily procedural, requiring the

NRC to take a hard look at environnental cor, sequences and
alternatives. Rochester Gas & Electric Corp. (Sterling Power'

Project, Nuclear Unit No. 1), CL1-80-23, 11 NRC 73), 736
; (1980).
i

The application of the Commission's "obviously superior"
standard for alternative sites (igg 6.15.4.1 infra) does not.

affect the Staff's obligation to take the hard look. The
' NRC's "obviously superior" standard is a reatonable exercise

of discretion to insist on a high degree of assurance that the

O extreme action of denying an application is appropriate in'

view of inherent uncertainties in benefit-cost analysis.
Sterlinu, lupIq,11 NRC at 735.4

Whether or not the parties to a partNular licensing proceed-,

ing may agree that none of the alternatives (in Seabrook,
alternative sites) to the proposal under consideration is
preferable, based on a NEPA cost-benefit- balance, it remains
the Commission's obligation to satisfy itself, that that is
so. Public Service Company of New Hamoshire (Seabrook
Station, Units 1 and 2), ALAB-557, 10 NRC 153, 155'(1979).

|
The scope of a NEPA environmental review in connection with a
facility license amendment is limited to a consideration of

the extent to which the action under the amendment will lead
to environmental impacts beyond those previously evaluated.

! Florida Power and liaht Co. (Turkey Point Nuclear Generating,
Units 3 and 4), LBP-81-14, 13 NRC 677, 684-85 (1981), citina,
Consumers Power Co. (Big Rock Point Nuclear Plant), ALAB-636,

'

13-NRC 312 (1981). The consideration of alternatives in such
a case does not include alternatives to the continued opera-

| tion of the plant, even though the amendment might be neces-
sary to continued reactor operation. Turkey Point, suora.

,

Issues concerning alternative energy sources in general
(3 may no longer be considered in operating license proceed-,

ings. p_a.iryland Power Cooperative (La Crosse Boiling
Water Reactor), LBP-82-58, 16 NRC 512, 527 (1982). In'

general, the NRC's environmental evaluation in an' operating
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license proceeding will not consider need for power, alterna-
tive energy sources, or alternative sites. 10 Cf". 66 51.95,
51.106.

6.15.4.1 Obviously Superior Standard for Site Selection

The standard for approving a site is acceptability, not
optimality. Public Service Co. of New Hampshire (Seabrook
Station, Units 1 & 2), CLI-77-8, 5 NRC 503 (1977). Due to the
more extensive environmental studies made of the proposed site
in comparison to alternate sites, more of the environmental
costs of the selected site are usually discovered. Upon more
extensive analysis of alternate sites, additional cost will
probably be di* wered. Moreover, a Licensing Board can do no
more than accept or reject the application for the preposed
site; it cannot ensure that the applicant will apply for a
construction permit at the alternate site, for these reasons,

a Licensing Board should not reject a proposed site enless an
alternate site is "obviously superior" to the proposed site.
1 at 526. Standards of acceptability, instead of optimal-
ity, apply te approval of plant designs as well. .li in view
of all of this, an applicant's selection of a site may be
rejected on the grounds that a preferable alternative exists
only if the alternative is "obviously superior". Florida
P2wer & licht C_o_rma.ny (St. Lucie Nuclear Power Plant, Unit 2),
ALAB-435, 6 NRC 541 (1977). Far a further discussion of the
"obviously superior" standard witn regard to alternatives,
Lee Public Service Company of New HampshjIg (Seabrook Station,
Units 1 & 2), ALAB-422, 6 NRC 33, 67, 78 (1977).

,

,

The Commission's obviously superior standard for alternate
- sites has been upheld by the Court of Appeals for the First

Circuit. The Court held that, given the necessary imp mcision
of the cost-benefit analysis and the fact that the proposed
site will have been subjected to closer scrutiny than any
alternative, NEPA does not require that the single best site
for environmental purposes be chosen. New Enaland Coalitto1,

I pjt_Hgclear Pollution v. NRc, 58? F.2d 87, 95 (1st Cir. 1978).

| A Licensing Board determin-+. ion that none of the potential
alternative sites su.; asses a proposed site in terms of
providing new generation for areas most in need of new

| capacity cannot of itself serve to justify a generic rejection
' of all those alternative sites on institutional, legal, or

economic grounds. Eublic Service Comoany of New Hamnb1Cg
(Seabrook Station,. Units 1 & 2), ALAB-471, 7 NRC 477, 491
(1978).

To establis' aat no suggested alternative sites are
"obviously superior" to the proposed site, there must be
either (1) an adequate evidentiary showing that the alter-
native sites should be generically rejected or (2) sufficient-
evidence for informed comparisons between the proposed site
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5 6.15.4.2

and individual alternatives. Public Service Comoany of New

ilAmJshire (Seabrook Station, Units 1 & 2), ALAB 471, 7 NRC
477, 498 (1978).

It is not enough for rejection of all alternative sites to
show that a proposed site is a rational selection from the
stsndpoint solely of system reliability and stability, for
the comparison to rest on this limited factor, it would also
have to be shown that the alternative sites suffer so badly on
this factor that no need existed to compare the sites from
other standpoints. Eublic Service Company of New Hamoshire
(Seabrook Station, Units 1 & 2), ALAB-471, 7 NRC 477, 497
(1978).

For application of the "obviously superior" standard, 11g
Rochester Qas and Electric Corooration (Sterling Pouer
Project, Nuclear Unit Nu. 1),-ALAB-502, 8 NRC 333, 393-399
(1978), particularly at 8 NRC 397 where the Appeal Board
equates "obviously" to " clearly and substantially."

6.15.4.2 Standards for conducting Cost-Benefit Analysis Related to
Alternatives

n If, under NEPA, the Commission finds that environmentally

(d' preferable alternatives exist, then it must undertake a
cost-benefit balancing to determine whether such alternatives
should be implemented. florida Power and liaht Co. (Turkey
Point Nuclear Generating Plant, Units No. 3 arJ 4), ALAB-660,
14 NRC 987,1004 (1981), s111p_g, (gningt; Power Co. (Midland
Plant, Units 1 anJ. 2), ALAB-458, 7 NRC 155 (1978).

Neither the NRC Staff nor a Licensing Board is limited to
reviewing only those a'tcrnate sites unilaterally selected by
the applicant. To do so would permit decisions to be based
upon "shu" alternatives elected to be identified by an
applicant and woi! d often resuit in consideration of something1

less than the full range of reasonable alternatives that NEPA
contemplates. The adequacy of the alternate site analysis
performed by the Staff remains a proper subject of inquiry by
the Licensing Board, notwithstandiag the fact that none of the
alternatives selected 5y the anglicant proves to be "obviously
superior" to the proposed sits. lentnssee Valley Authority
(Phipps Bend Nuclear Plant, Units 1 & 2), LBP-77-60, 6 |lRC
647, 659 (1977). Nevertheless, the NEPA evaluation of
alternatives is subject.to a " rule of reason" and application
of that rule "may well justify exclusion or but limited
treatment" of a suggested alternative. Public Service Co.
af_New Hampshira (Seabrook Station, Units 1 & 2), ALAB-422,
6 NRC 33, 100 (1977), citina, CL1-77-8, 5 NRC 503, 540 (1977).

O(V in Public Service Co. of New Hampshire (Seabrook Station,
Units 1 & 2), CL1-77-8, 5 NRC 503 (1977), the Commission set
forth standards for determining whether, in connection with
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conducting a second cost-benefit analysis to consider I

alternate sites, the Licensing Board .chould account for I
nontransferable investments made at the previously approved '

site. Where the earlier environmental analysis of the
proposed site had been soundly made, the projeced costs of
construction at the alternate site should take into account
nontransferable investments in the proposed site. Where the
earlier analysis lacked integrity, prior expenditures in the
proposed site should be disregarded. SlalCppi, supra, 5 NRC
at 533-536.

Population is one -- but only one -- factor to be considered
in evaluating alternative sites. All other things being
equal, it is better to place a plant farther from population
concentrations. The population factor alone, however, usually
cannot justify dismissing alternative sites which meet the
Commission's regulations. Public Servicolo, of New liampshire
(Seabrook Station, Units . & 2), ALAB-471, 7 NRC 477, 510
(1978).

In alternative site considerations, the presence of an
existing reactor at a particular site where the proposed
reactor might be built is significant, but not dispositive.
Rochester Gas and Electric Corporation (Sterling Power
Project, Nuclear Unit No. 1), ALAB-502, 8 NRC 383, 394-395
(1978).

In assessing the environmental harm associated with land
clearance necessary to build a nuclear facility, one must
look at what is being removed -- not just how many acres are
involved. Sterlina, supra, 8 NRC at 395.

I considering the economic costs of building a facility at an
alternative site, the co:,,s of replacement power which might
be required by reason of the substitution at a late date of an
alternate site for the proposed site may be considered.
Rochester Gas and Electric Corporation (Sterling Power
Project, Nuclear Unit No. 1), ALAB-502, 8 NRC 383, 394 (19 .).
However, where no alternative site is "obviously superior"
from an environmental standpoint, there is no need to consider
this " delay cost" factor. Publi _ Service Company of New
Hampshire (Seabrook Station, Units 1 and 2), CL1-77-8, 5 NRC
503, 533-536 (1977); Eterlina, 3_u.pfta, 8 NRC at 398. Indeed,
unless an alternative site is shown to be environmentally
superior, comparisons of economic costs are irrelevant.
Sterlina, supra, 8 NRC at 395, n.25.

6.15.5 Need for Facility

Pursuant to NEPA, the NRC must make a finding as to the need
for the facility or need for power in determining whether
construction of the facility should be authorized. "Need-for-
power" is a shorthand expression for the " benefit" side of the
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cost-benefit balance NEPA mandates. A nuclear plant's '

principal " benefit" is the electric power it generates.
Hence, absent some "need-for-power," justification for
building a facility is problematical. P_ub]_ic Service Conoany
of New Hampshire (Seabrook Station, Units 1 & 2), ALAB-422, 6
NRC 33, 90 (1977). ror a further discussion of "need for
facility," seg Section 3.7.3.2.

! NEPA does not foreclose reliance, in resolution of 'need-of-
power" issues, on the judgment of local regulatory bodies
that are charged with the responsibility to analyze future4

4 electrical demand growth, at leap where the forecasts are not
i facially defective, are explained on a detailed record, and a
i principal participant in the local proceeding har been made

available for examination in the NRC proceeding. [arelina
Power & Liaht CpmpMy (Shearon Harris Nuclear Power /lant,4

4 Units 1-4), ALAB-4.0, 8 NRC 234, 241 (1978).

The general rule applicable to cases involving differences or,

changes in demand forecasts is not whether the utility will
need additional generating capacity but when. [gmmonwedthm

,
Blison Company (8yron Nuclear Power Station, Unit:,1 and 2),

j LBP-80-30 12 NRC 683, 691 (1980).

( The standard for judging the "need-for-power" is whether a
' - forecast of demand is reasonable and additional or r^ placement

generating capacity is needed to meet that demand. Carolina
Power & Liaht Company (Shearon Harris Nuclear Power Plant,,

' Units 1-4), ALAB-490, 8 NRC 234, 237 (1978).
4

for purposes of NEPA, need-for-power and alternative energy
source issues are not to be considered in operating license4

proceedings for nuclear power plants. Dairvland Power,

fooperative (La Crosse Boiling Water Reactor), LBP-82-58,16
NRC 512, 527-528 (1982); Carolina Power and Liaht Co. and
North Carolina Eastern Municipal Power Aaency (Shearon Harris
Nuclear Power Plant), ALAB-837, 23 NRC 525, 544-546 (1986).1

; In general, the NRC's environmental evaluation in :.n operating
license proceeding will not consider need for-power, alterna-
tive energy sources, or alternative sites. 10 CFR ss 51.95,'

51.106.;

6.15.6 Cost-Benefit Analysis Under NEPA

The NEPA cost-benefit analysis considers the costs and
benefits to society as a whole. Rather than isolate the ;
ccsts'or benefits to a particular group, pverall benefits are |weighed against overall costs. Detroit Edison Company (Enrico 1

/N Fermi Atomic Power Plant, Unit 2), LBP-78-ll, 7 NRC 381, 391 !
(1978).
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A cost-benefit analysis should include the consideration and
balancing of qualitative as well as quantitative impacts.
Those factors which cannot reasonably be quantified should be4

considered in qualitative terms. Kerr-McGep Chemical Coro2
(West Chicago Rare Earths facility), LBP-84-42, 20 NRC 1296,
1329-1330 (1984), citina, Statement of Considerations for 10
CFR Part 51, 49 fed. Reg.1 9363 (March 12, 1984).

In weighing the costs and benefits of a facility, adjudicatory
boards inust consider the time and resources that have already
been invested if the facility has been partially completed.
Money and time already spent are irrelevant only where the
NEPA comparison is between completina the proposed facility
on the one hand and abandoning that facility on the other.
Vermont Yankae Nuclear Power Cort (Vermont Yankee Nuclear
Power Station), ALAB-392, 5 NRC 759 (1977). la comparing the
costs of completion of a facility at the proposed site to the i
costs of bilding the facility at an alternate site, the
Cont..ission may consider the fact that costs have already been '

incurred at the proposed site. {{ew England Coalition on
Nuclear Pollution v. NRC, 582 F.2d 87, 95-96 (1st Cir. 1978).

Unless a proposed nuclear unit has environmental disadvantages
when compared to alternatives, differences in financial cost
are of little concern. hblic Service Company of Oklahoma
(Black Fox Station, Units 1 & 2), LBP-78-26, 8 NRC 102, 161
(1978); Arizona Public Service Co. (Palo Verde Nuclear
Generating Station, Units 1, 2 a,nd 3), LBP-82-Il7A, 16 NRC
1964, 1993 (1982), citing, C.onsumerj Power Co (Midland Plant,x
Units 1 and 2), ALAB-458, 1 NRC 155, 162 (1978). Only af ter
an environmentally superior alternative has been identified do
ecor.omic considerations become relevant. DJirvland Power
Cooperative (La Crosse Boiling Water Reactor), LBP-82-58, 16
NRC 512, 527 (1932).

A reasonably fureseeable, nonspeculative, substantial re-
duction in benefits should trigger the need, under NEPA. to

.

reevaluate the cost-be7efit balance of a proposed action
before further irreversible environmental costs are incurred.
Lona Island Lighting Co, (Shoreham Nuclear Power Station, Unit
1), LBP-83-57, 18 NRC 445, 630-31 (1983).

The NRC considers need-for-power and alternative energy
sources (ea., a coal plant) as part of its NEPA cost-
benefit analysis at the cnnstruction permit stage for a
nuclear power reactor. Carolina Power and Licht Co. and
North Carolina Eastern Municipal Power Agency (Shearon Harris
Nuclear Power Plant, Units 1 and 2), LBP-83-27A, 17 NRC 971,
972 (1983). Egg Niacara Mohawk Power Corp 2 (Nine Mile Point
Nuclear Station, Unit 2), 1 NRC 347, 352-72 (1975); Public
Servicf_Co. of New Hampshire (Seabrook Station, Units 1 and

| 2), CLI-77-8, 5 NRC 503, 522 (1977). In the operating license
1

'
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environmental analysis, however, need-for-power and alterna-;
' tive energy sources are not considered and contentions which

directly implicate need-for power projections and comparisons
,

; to coal are barred by the regulations; correlatively, such
' comparative cost savings may not be counted as a beaefit in

the Staff's NEPA cost-benefit analysis. Shearon Harfh ,4

typn , 17 NRC at 974.
J

1 Even if the cost-benefit balance for a plant is favorable,
3 measures may be ordered to minimize particular impacts. Such

measures may be ordered without awaiting the ultimate outcome
,

of the cost-benefit balance. Philadelphic Electric Co.

i (Limerick Generating Station, Units 1 and 2), LBP-83-ll,17
NRC 413, 419 (1983).

While the balancing of costs and benefits of a project is
.

usually done in the context of an environmental impact
| statement prepared because the project will have significant
j environmental impacts, at least one court has implied that a

cost-benefit analysis may be necessary for certain Federal
actions which, of tnemselves, do not have a significant
environmental impact. Specifically, the court opined that an
operating license amendment derating reactor power signifi-
cantly could upset the original cost-benefit balance and,(q therefore, require that the cost-benefit balance for the
facility be reevaluated. Ur. ion of Concerned Scientists v.
aff, 499 F.2d 1069, 1084-85 (D.C. Cir. 1974).

Sunk costs are as a matter of law not appropriately considered
in an operating license cost-benefit balance. [_onsumers Power
h (Hidland Plant, Units 1 and 2), LBP-82-63, 16 NRC.571,
586-87 (1982), citing, Eublic Service Co. of New Hampshire
(Seabrook Station, Units 1 and 2), CL1-77-8, 5 NRC 503, 534
(1977); Consumer.i Power Co. (Midland Plant, Units 1 and 2),
t.BP-82-9E, 16 NRC 1401, 1404-1405 (1982).

' An adequate final environmental impact statement for a
nuclear facility necessarily includes the lesser impacts
attendant to low power testing of the facility and removes the,

need for a separate focusing on questions such as the costs
and benefits of' low power testing. Pacific Gas and Electric

,

A (niablo Canyon Nuclear Power Plant, Units 1 and 2), ALAB -.

7H, ' NRC 777, 795 (1983), review denied, CL1-83-32, 18 NRC>

1309 g983).
,

6.15.6.1 Consideration of Specific Costs Under NEPA-
,

; When water quality decisions have been made by the EPA
pursuant to the Federal Water Pollution Control Act Amend-,

/ ments of 1972 and these decisions are raised in NRC licens-
- \ ing proceedings, the NRC is bound to take EPA's considered

i decisions at face value and simply to factor them into the
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NEPA cost-henefit analysis. Earolina Power & Licht Co1 (H.B.
Robinson, Unit No. 2), ALAB-569, 10 NRC 557, 561-62 (1979).

The environmental and economic costs of decommissioning
net.ssarily comprise a portion of the cost-benefit analysis
which the Commission must make. Pennsylvania _fower &_Liaht
LompjLay (Susquehanna Steam Electric Station, Units 1 and 2),
LBP-79-6, 9 NRC 291, 313 (1979).

Alternative methods of decommissioning do not have to be
discussed. All that need be shown is that the estimated
costs do not tip the balance against the plant and that there
is reasonable assurance that an applicant can pay for them.
Susouchanna, lup_ra, 9 NRC at 314.

6.15.6.1.1 Cost of Withdrawing fannland from Production

(SEE 3.7.3.5.1)

6.15.6.1.2 Socioeconomic Costs as Affected by thereased Employment
and Taxes from Proposed facility

increased employment and tax revenue cannot be included on the
benefit side in striking the ultimate NEPA cost-banefit
balance for a particular plant. But the presence of such
factors can certainly be taken into account in weighing the
potential extent of the socioeconomic impact which the plant
might have upon local communities. Eublic Service Company of
H w_ttampshire (Seabrook Station, Units 1 & 2), ALAB-471, 7 NRC
477, 509 n.58 (1978).

6.15.7 Consideration of Class 9 Accidents in an Environmental Impact
Statement

The ECCS Final Acceptance Criteria as set forth in 10 CFR
5 50.46 and Appendix K to 10 '.FR Part 50 assume that ECCS
will operate during an accident. On the other hcnd, Class
9 accidents postulate the failure of the ECCS. Thus, on
its face, consideration of Class 9 accidents would appear
to be a challenge to the Commission's regulatior.s. However,
the Commission has squarely held that the regulations do
not preclude the use of inconsistent assumptions about ECCS
f ailure for othw purposes. Thus, the prohibition of
challenges to the regulations in adjudicatory proceedings
does not preclude the consideration of Clasi 9 accidents
and a failure of ECCS re,ated thereto in environmental

impact statements and proceedings thereon. Offshore Power
Systems (Floating Nuclear Power Plants), ALAB-489, 8 NRC 194, ;

221 (1978), i

Because the law does not require consistency in treatment of
two parties in different circumstances, the Staff does not
violate principles of fairness in considering Class 9,
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accihnts in environmental impact statements for floating but,

; not land based plants. The Staff need only provide a
reasonable explanation why the differences justify a departure
from past agency practice. Qifshore Power SyM en (Floating
Nuclear Power Plants), ALAB-489, 8 NRC 194, 222 (1978).

In proceedings instituted prior to June,1980, serious (Class
j 9) accidents need be considered only upon a showing of
j "special circumstances." Dairvland Power CooDerative (la
| Crosse Boiling Water Reactor), LBP-82-58,16 NRC 512, 529

(1982); 45 Led. Rea. 40101 (June 13, 1980). The subsequent
! Commission requirement that NEPA analysis include considera-

tion of Class 9 accidents (45 Fed. Rea. 40101) cannot be
equated with a health and safety requirement. Public Service
.0_q. of New Hampshir_e (Seabrook Station, Units 1 & 2), LBP-82-

; 106, 16 NRC 1649, 1664 (1982). The fact that a nuclear power
: plant is located near an earthquake fault and in an area of
j known seismic activity does not constitute a special circum-

stance. Pacific Gas and Electric Co. (Diablo Canyon Nuclear'

; Power Plant, Units 1 and 2), ALAB-781, 20 NRC 819, 826-828
(1984), affirmino in part (full power license for Unit 1),

_ LBP-82-70, 16 NRC 756 (1982). See also Pacific Ga_s and
: Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and
jg 2), ALAB-728, 17 NRC 777, 795-796 (1983).

! Absent new and significant safety information, Licensing
' Boards may not act on proposals concerning Class 9 accidents

in operating reactors. ILacific Gas arid Electric Co. (Diablo
Canyon Nuclear Power Plant, Units 1 and 2), LBP-86-21, 23 NRC

1 849, 870 (1986), citing, 50 fed. Rea. 32,144, 32,144-45
(August 8, 1985). Licensing Boards may not adnit contentions
which seek safety measures to mitigate or control the
consequences of Class 9 accidents in operating reactors.
Vermont Yankee Nuclear Power Coro. (Vermont Yankee Nuclear,

: Power Station), LBP-87-17, 25 NRC 838, 846-47 (1987), aff'd in
part and rev'd in part, ALAB-869, 26 NRC 13, 30-31 (1987),. _,

reconsid. denied, ALAB-876, 26 NRC 277 (1987); Vermont Yankeed

Nucitar Power Coro. (Vermont Yankee Nuclear Power Station),
i LBP-88-26, 28 NRC 440, 443-45, 446 (1988), reconsidered, LBP-

89-6, 29 NRC 127, 132-35-(1989), rev'd, ALAB-919, 30 NRC 29,
45-47 (1989), vacated-in_nart and remanded, CLI-90-4, 31 NRC,

333 (1990), reouest for clarificatiQn, ALAB-938, 32 NRC 154
i (1990), clarified, CL1-90-7, 32 NRC 129 (1990). See also

Public Service Co. of New Hamoshire (Seabrook Station, Units 1,

and 2), LBP-89-3, 29 NRC 51, 54 (1989), aff'd on other-
arounds, ALAB-915, 29 NRC 427 (1989). However, pursuant to
their NEPA responsibilities, Licensing Boards may consider the
risks of_ such accidents. Vermont Yankee, suora, 25 NRC at
854-55, aff'd in part and rev'd in part, ALAB-869, 26 NRC 13,
31 n.28 (1987), reconsid, denied, ALAB-876, 26 NRC 277, 285

g (1987). Eee Vermont Yankee Nuclear Power Coro. (Vermont' Yankee Nuclear Power Station), LBP-89-6, 29 NRC 127, 132-35
(1989), citinu, Sierra Club v. NRC, 862 F.2d 222 (9th Cir.
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1988) and the NRC Severe Accident Policy Statement, 50 D i
Rea. 32138 (Aug. 8, 1985), rev'd, ALAB-919, 30 NRC 29 (1989),
vacated in part and remanded, CLI-90-4, 31 NRC 333 (1990),
I_eauest for clarification, ALAB-938, 32 NRC 154 (1990),e

clarified, CL1-90-7, 32 NRC 129 (1990).

in Diablo Can_ynn and yermont Yankee, Emr3, the licensees
applied for license amendments which would permit the
expansion of each facility's spent fuel pool storage capacity.
The intervenors submitted contentions, based on hypothetical
accident scenarios, and requested the preparation of environ-
mental impact statements. The Appeal Board rejected the
contentions after determining that the hypothetical accident
scenarios were based on remote and speculative events, and
thus were Class 9 or beyond design-basis accidents which could 't
not provide a proper basis for admission of the contentions.
The Appeal Board has made it ' lear that: (1) NEPA does not
require the preparation of an environmental impact statement
on the basis of an assertion of a hypothetical accident that
is a Class 9 or beyond design-basis accident, rdting, San Luis
Obispo Mothers for Peace v. NRC, 751 F.2d 1287 (D.C. Cir.
1984), aff'd on reh'a en banq, 789 F.2d 26 (1986), cert.
denied, 479 U.S. 923 (1986); and (2) the NEPA Policy State-
ment, 45 E d. Reg _.,40101 (June 13, 1980), which describes the
circumstances under which the Commission will consider, as a
matter of discretion, the environmental impacts of beyond
design-basi: accidents, does not apply to license amendment
proceedings. Sfg Vermont Yank e, supra, 26 NRC at 283-85;t
Pacific Gas and_ Electric Co. (Diablo Canyon Nuclear Power
P1 ant, Units 1 and 2), ALAB-877, 26 NRC 287, 293-94 (1987);
bcific Gat .,nd Electric Co. (Diablo Canyon Nuclear Power
Plant, Units 1 and 2), ALAB-880, 26 NRC 449, 458-460 (1987),
affirmina, LBP-87-24, 26 NRC 159 (1987), remanded on other
aroundji, S_ierra Club v. NRC, 861 F.2d 222 (9th Cir. 1988);
Vermont Yankee Nuclear Power Corpa (Vermont Yankee Nuclear
Power Station), LBP-88-26, 28 NRC 440, 443-45, 446 (1988),
reconsidered, L8P-89-6, 29 NRC 127, 132-35 (1989), rev'd,
ALAB-919, 30 NRC 29, 47-51 (1989), vacated in cart and
remanded, CL1-90-4, 31 NRC 333 (1990), reouest for clarifica-
. tion, ALAB-938, 32 NRC 154 (1990), c1arifigd, CL1-90-7, 32 NRC
129 (1990). See also Florida Power and Liaht CQ2 (St. Lucie
Nuclear Power Plant, Unit 1), LBP-88-10A, 27 NRC 452, 458-59
(1988), aff'd on other arounds, ALAB-893, 27 NRC 627 (1988).

6.15.8 Power of HRC Under NEPA

The Licensing Board is not obliged under NEPA to cor. sider all
issues which are currently the subject of liti9ation in other
forums and which may some day have an impact on the amount of
effluent available. Arizona Public Service Co. (Palo Verde
Nuclear Generating Station, Units 1, 2 and 3), LBP-82-45, 15
NRC 1527, 1528, 1530 (1982).
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i The Commission is not required by NEPA to hold formal hearings
on site preparation activities because NEPA did not alter the

i scope of the Commission's jurisdiction under the Atomic Energy
Act. United States Qgoartment of Enerav. Pro.iect Manaaement

,

[p_tporation. Tennessee Valley Authority (Clinch River Breeder
Reactor Plant), Cl 1-82-23, 16 NRC 412, 421 (1982), citina,"

: Gaae v. United Etates Atomic Enerav Commission, 479 F.2d 1214,
1220 n.19 (D.C. Cir. 1972); 39 Fed. Rea. 14506, 14507 (April
24,1979).

2

i The National Environmental Policy Act (NEPA) requires that the
i Commission prepare an environmental impact statement only for
j major actions significantly affecting the environment.
~

C.linch River, typ_ta, 16 NRC at 424.

A Feder.J agency may consider separately under NEPA the
: different segments of a proposed Federal action under certain

circumstances. Where approval _of th9 segment under considers-
! tion will not result in any irreversible or irretrievable
' commitments to remaining segments of the proposed act'an, the

agency may address the activities of that segment separately., .

| United States DepartmenLof_Jngt9y. Pro.iect Manaaement
! Corooratjon. Tennestetyp).1 y__&ythority (Clinch River Breeder3' Reactor Plant), CL1-82-23,16 NRC 412, 424 (1982).

An agency will consider the following factors to determine if.
'

it should confine its environmental analysis under NEPA to the
nortion of the plan for which approval is being sought: (1)
whather the proposed portion has substantial independenti

utility; (2) <hether approval of the proposed portion either,

forecloses the agency from later withholding approval of4

subsequent portions of the overall plan or forecloses.
! alternatives to subsequent portions of the plan; and-(3)_if

the proposed portion is part of a larger plan, whether that.

i plan has become sufficiently definite such that there.is high
; probability that the entire plan will be carried out in the
a near future. Commonwealth Edison Co. (Braidwood Nuclear Power
i Station, Units 1 and 2), LBP-85-43, 22 NRC 805, 810 (1985),

citina, Swain v. Brineaar, 542 F.2d 364, 369 (/th Cir. 1976)'

(en banc). Applying these criteria, the Board determined that
i it was not required to assess the environmental impacts of

possible future construction and operation of. transmission
lines pursuant to an overall grid system long-range plan when
considering a presently proposed part of the transmission'

system (operation of the Braidwood nuclear facility). Braid-4

wood, suora, 22 NRC at 810-12.
1

The NRC Staff my, if it desires,-perform a more complete
2- review than the minimum legally required. Philadelphia

[_] Electric Co.:(Limerick Generating Station, Units 1 and 2),
,- V LBP-82-72, 16 NRC 968, 972 (1982).

.
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Compliance with the National Historic Preservation Act does
not preclude the need to comply with NEPA with regard to
impacts on historic and cultural aspects of the. environment.
Therefore, noise impacts on proposed historic districts must
be evaluated and, if necessary, mitigation nicasures under-
taken. Ehiladelphia Electric Co. (Limerick Generating
Station, Units 1 and 2), LBP-83-ll, 17 Nr; 413, 435 (1983).

6.15.8.1 Powers in General

Commensurate with the Commission's obligation to comply
with NEPA in licensing nuclear facilities is an implicit
power to impose permit and license conditions indicated
by the NEPA analysis.

The Commission may prescribe such regulations, orders and
conditions as it deems necessary under any activity authorized
pursuant to the Atomic Energy Act of 1954, as amended, and
NEPA requires the Commission to exercise comparable regulatory
authority in the environmental area. Rhtqnsin Electric Power
Ch (Point Beach, Unit 2), ALAB-82, 5 AEC 350, 352 (1972).

Where necessary to asi,ure that NEPA is complied with and its
policies protected, Licensing Boards can and must ignore
stipulations among the parties to that effect. Consolidated
Edison Co. of N.Y.. In n (Indian Point Nuclear Generating
Station, Unit 3), CLI-75-14, 2 NRC 835 (1975). Beyond this,
Licensing Boards have independent responsibilities to enforce
NEPA and may raise environmental issues sua sponte. Ipnnessee
Valley Authority (Hartsville Nuclear Power Plant, Units lA,
EA, 1B & 28), ALAB-380, 5 NRC 572 (1977).

In Consolidated Edison Co, of N.L lnc. (Indian Point
Station, Unit 2), ALAB-399, 5 NRC 1156 (197,), the Appeal
Board dealt with the question as to the degree to which NEPA
allows the NRC to preempt State and local regulation with
respect to nuclear facilities. Therein, the Appeal Board held
that the Federal doctrine of preemption invalidates local
zoning decisions that substantially obstruct or delay the
effectuation of an NRC license conditioa imposed by the
Commission pursuant to NEPA. 16 at 1169-1170.

The Appeal Board stated:
...NEPA gave this Commission both the power and the duty
to interpret and administer with the Atomic Energy Act
and its own regulations in accordance with the policies
of NEPA. Among the policies of NEPA are to ' fulfill the
responsibilities of each generation as trustee of the
environment for succeeding generations,' to ' attain the
widest range of beneficial uses of the environment
without degradation...,' and to ' enhance the quality of
renewable resources. . . .' . .. State or local regulation is
preempted where it ' produces a result inconsistent with ;
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the objective of the Federal statute,' where it 'frus-
! trates the full effectiveness of Federal law,' or where
f it ' stands as an obstacle to the accomplishment and
i execution of the full purposes and objectives of

Congress.' ...(footnotes omitted). 5 NRC 1169.

However, the Appeal Board also indicated that, where a,

question is presented as to whether State or local regula-2

tions relating tc alteratiori of a nuclear power plant are>

preempted under NEPA, the-NRC should refrain from ruling
; on that question until regulatory action has been taken
' by the State or local agency involved.. JA,. at 1170. To-
| the same effect in this regard is Gnsolidated Edison Co. of

N.Y.. Inc. (Indian Point Station, Unit 2), ALAB-453, 7 NRC 31,
; 35 (1978), where the Appul Board reiterated that Federal tri-
: bunals should refrain from iuling on questions of Federal pre-
! emption of State law where a State statute has not yet been

definitively interpreted by the State courts or where an,

actual con 4ict betwen' Federal and State authority has not'

ripened,'

i A State or political t,ubdivision thereof may not substantially
1 obstruct or delay conditions imposed upon a plant's operating

license by the NRC ptrsuant to its NEPA responsibilities, as4

q such actions would tu preempted by Fuderal -law. However, a
State may refuse to: authorize construction of a nuclear power,

plant on environmental or other grounds and may prevent or4

halt operation of an already built plant for some valid reason
- under State law.- Onsolidated Edison Co. of New York. Inc.

| (Indian Point Station, Unit 2), ALAB-453, 7 NRC 31, 34-35:
,

(1978).
,

When another agency has yet to resolve a major issue per-
taining to a particular nuclear facility, NRC may allow'

construction to continue at that facility only if NRC's NEPA
analysis encompasses all likely outcomes of the other agency's

- review. Public-Service Company of New Famoshire (Seabrook
1 Station, Units 1 & 2), CLI-78-14, 7.NRC 952, 957 (1978).

A Licensing Board may rule on the adequacy of the FES once it-
is introduced.into evidence and may modify it if necessary.,

A Licensing Botrd's authority.to. issue directions to the NRC-'

i Staff regarding' the performance of its independent responsi--
bilities to prepare a draft environmental statement is
limited. Eennsylvania Power and Licht Co. (Susquehanna Steam
Electric Station, Units 1 and 2), LBP-80-18,11 NRC 906,. 909
(1980).

) C\ Neith r NEPA nor the Atomic-Energy Act applies to activities-
occurring in foreign countries and subject to their sovereignV control. Philadelohia Electric CL (Peach Bottom Atomic Prwer
Station, Units 2 and 3), ALAB-562, 10 NRC 437, 445 66 (1975,..
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6.15.8.2 Transmission Line Routing

Consistent with its interpretation of the Commission's
NEPA authority (Len Wisconsta Electric Power Co. (Point Beach,e

Unit 2), ALAB-82, 5 AEC 350 (1972)), the Appeal Board has
held that the NRC has the authority under NEPA to i gose
conditions (l a , require particular routes) on transmission
lines, at least to the extent that the lines are directly
attributable to the proposed nuclear facility. Re_t.r_qit Edison
.CA (Greenwood Energy Center, Units 2 and 3), ALAB-247, 8 AEC
936, 939 (1974). In addition, the Commission has legal
authority to review the offsite environmental impacts of
transmission lines and to order changes in tran,.ission routes
selected by an applicant. Public Service Co. of New Hampshire

(Seabrook Station, Units 1 & ''), ALAB-422, 6 NRC 33, 83
(1977).

6.15.8.3 Pre-LWA Activitics/0ffcite Activities

NEPA and the Commissim'< siementing regulatio',,s proscribe
environmentally sianit .m. construction activities associated
wit,. alcar plaia, including activities beyond the site
boundary, without prior Commission approval. Kansas Gas &
Electric Co2 (Wolf Creek Nuclear Generating Station, Unit 1),
CLI-77-1, 5 NRC 1 (1977). A " site," in the context of the
Commission's NEPA responsibi' > '.ies, includes lar<d where the
proposed plant is to be located and its necessary accouter-
ments, including transmission lines and access ways. Id.
10 CFR s 50.10(c), which broadly prohibits any substantial
action which would affect the environment of the site prior
to Commission approval, can clearly be interpreted to bar, for
example, road and railway construction leading to the site, at
least where substantial clearing and grading is involved. Id.
In those situations where the Commission does approve offsite
activities (e.a., through aa LWA or a CP), conditions may be
imposed to minimize adverse impacts. Jd

6.15.8.4 Relationship to EPA with Regard to (.coling Systems

The NRC may accept and use without independent inquiry EPA's
determination of the magnitude of the ma ine environmental
impacts from a cooling system in striking an overall cost-
benefit balance for the facility. F ic Service Company of
New Hampshire (Seabrook Station, Unit & 2), CLI-78-1, 7 NRC
1, 23, 24 (1978), For a discussion or the statutory framework
governing the relationship between NRC and EPA in this area,
_s_el Seabrook, suora, 7 NRC at 23-26. Briefly, that relation-
ship in the present setting may be described thusly: EPA
determines what cooling system a nuclear power facility may

| use and NRC factors the impacts resulting from use of that ,

I system into the NEPA cost-benefit analysis. Id. 7 NRC at 26.
I

! |
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Although the estaMishment of a local public document room is
an independent Staff function, the presiding officer in an

: informal proceeding has-directed the Staff to establish such a
| room in order to comply with the requirements of proposed
i regulations which had beer made applicable to the proceeding,
; However, the presiding ofitcer acknowledged that he lacked the
; authority to specify the details of the room's operation.
! Alfred J. Morabito (Senior Operator License for Beaver Valley

Power Statinn, Unit 1), LBP-88-5, 27 NRC 241, 243-44 & n.1
(1988).

1 Although the Licensing Boards and the NRC Staff have inde-
pendent responsibilities, they are " partners" in implemen--,

! tation of the Commission's policy that-decisionmaking should
I be "both sound and timely," and thus they must coordinate
1 their operations in order to achieve this goal. Offshore
i Power Systems-(Floating Nuclear Power Plants), ALAB-489, 8 NRC
: 194, 203 (1978).
!

j In an operating license proceeding (with the exception-of
' certain NEPA issues), the applicant's license spplication is

in issue, not the adequacy of the Staff's raview of the-

; application. An intervenor thus is free to challenge directly
p an unresolved generic safety issue by filing a proper -,

,t ; conter. tion but it may not proceed on the basis of allegations
| \/ that the Staff has somehow failed in its performance. Pacifin
i Gas & Electric Co. (Diablo Canyon Nuclear Power Plant, Units-_

1 & 2), ALAB-728, 17 NRC 777, 807 (1983), review denied .CLI-'

! 83-32, 18 NRC 1309 (1983); louisiana Power and.Liaht Com
; (Waterford Steam Electric Station, Unit 3), ALAB-812, 22 NRC
'

5, 55-56 (1985). Egg Florida Power and-Licht Co. (St. Lucie
Nuclear Power Plant, Unit 1), ALAB-921, 30 NRC 177,-186
(1989); Curators of the University of Missouri, LBP-91-31, 34

4

i WRC 29, 108-109 (1991), clarified, LBP-91-34, 34:NRC 159
(1991).j

The general rule that the applicant carries the burden of
proof in licensing proceedings does not apply with regard to

: alternate site considerations. For. alternate sites, the

|.
burden-of proof is on the Staff and the applicant's evidence
in this regard cannot-substitute for an inadequate analysis by
the Staff. Boston Edison Co. (Pilgrim Nuclear Generating4

Station, Unit 2), ALAB-479, 7 NRC 774, 794 (1978).

The Staff plays a key role-in assessing an applicant's4

qualifications. Carolina Power & Liaht Co. '(Shearon Harris
Nuclear Power Plant,- Units 1, 2, 3 and 4), ALAB-577,11 NRC
18, 34 (1980), modified, CLI-80-12,11 NRC 514 (1980) .

' f7 The-Staff is assumed to be fair and capable of judging a
\ ,/ ~ matter on its merits.- Nuclear Enaineerina Co.. Inc. (Shef-

field, Illinois low-Level Radioactive Waste Disposal Site),1

j CLI-80-1, 11 NRC 1, 4 (1980), ._Seg Public Service Co. of Newe
.
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5 6.16.1.1

Hampshire (Seabrook Station, Units 1 and 2), LBP-89-4, 29 NRC
62, 73 (1989), aff'd on other arounds, ALAB-918, 29 NRC 473
(1989), Lemanded on other aroundi, Massachusetts v. NRC, 924
F.2d 311 (D.C. Cir. 1991), appeal dismissed as moet, ALAB-946,
33 NRC 245 (1091).

When conducting its review of the issues, the Staff should
acknowledge differences of opinion among Staff members and
give tull consideration to views which differ frcm the
official Staff position. Such discussion can often contribute
to a more effective treatment a-1 resolution of the issues.
Louisiana Power and Liaht Co. (Waterford Steam Electric
Station, Unit 3), ALAS-803, 21 NRC 575, 580-582 n.6 (1985).

An early appraisal of an applicant's capability does not
foreclose the Staff from later altering its conclusions
Such an early appraisal would aid the public and the Commis-
sion in seeing whether a hearing is warranted. Carolina Power
& Llaht Co. (Shearon Harris Nuclear Power Plant, Units 1, 2, 3
and 4), ALAB-577, 11 NRC 18, 33-34 (1980), reconsidered, ALAB-
581, 11 NRC 233 (1980), modified CLI-PO-12, 11 NRC 514t

(1980).

6.16.1.1 Staff Demands on Applicant or Licensee

While the Commission, through the F.: alatory Staff, has a
continuing duty and .esponsibility under the Atomic Energy Act
of 1954 to assure that applicants and licensees comply with
the applicable req'airements, Duke Poke Co. (William B.
McGuire Nuclear Station, Units 1 & 2), A UB-143, 6 AEC 623,
627 (1973), the Staff may not require an applicant to do more
than the regulaticns require without a hearing. Vermont
y_ankee Nuclear Power Corp. (Vermont Yankee Power Station),
ALAB-191, 7 AEC 431, 445, 447 n.32 (1974). The Staff cannot
require a general licensee to comply with public health and
safety conditions which are more stringent than the Commis-
sion's regulatory requirements applicable to general licen-
sees. Wranaler tr.boratories. Larsen Labora_t_ories. Orion
Chemical Co. and John P. Larsen, LBP-89-39, 30 NRC 746, 755
(1989), rev'd and remanded, ALAB-951, 33 NRC 505, 516-18
(1991).

Because the law does not require consistency in treatment of
two parties in different circumstances, the Staff does nt;
violate principles of fairness in considering Class 9
accidents in environmental impact statements for floating but
not land based plants. The Staff need only provide a
reasonable explanation why the differences justify a departure
from past agency practice. Offshore Power Systems (Floating i

Nuclear Power Plants), ALAB-489, 8 NRC 194, 222 (1978).

I
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li':ensee or other person subject to the jurisdiction of the Commis-
sion in order to determine whether to initiate an enforcement action.
A licensee must respond to the demand for information; a person other

.t than a licensee may respond to the demand or explain the reasons why
i the demand should not have been. issued. 10 CFR & 2.204(b). Since
; the demand for information only requires the submission of informa-

tion, and does not by its own terms modify, suspend, or revoke a
license, or take other enforcement action, there is no right to a
hearing. If the Commission decides to initiate enforcement action,.

: it will serve on the-licensee or other person subject to the
; jurisdiction of the Commission, an order specifying the alleged
[ violations and informing the-licensee or other person of the right to
; demand a hearing on the order. 10 CFR ! 2.202(a). The Commission

has deleted the term " order to show cause" from Section 2.202.
!
$ On May 12, 1992, the Commission issued a t ,aal rule concerning

.

challenges.to the immediate effectiveness of orders, 57 Fed. Rec.
; 20194 (May 12,z l992). Pursuant to 10 CFR S 2.202(c)(2)(i), the

subject of an immediately effective order may, at the ~ time the answer
8.

is filed or sooner, move the presiding officer to set aside the
immediate effectiveness of the order. The NRC Staff must respond

j _
within five days after receiving the motion. The Commission declined;

to specify a time limit for the presiding officer's review of the
e motion and, instead, strongly emphasized that a presiding officer4

( should decide the motion as expeditiously as possible. 57 Fed. Reo,.

at 20197. The presiding officer-will apply an adequate evidence test
to evaluate the set aside motion. . Adequate evidence exists "when-
facts and circumstances within the NRC Staff's knowledge, of which it
has reasonably trustworthy information, are sufficient to warrant a,

person of reaunable caution to believe that t_he charges specified in,

the order are true and that the' order is necessary to protect the
public health, safety, or interest." 57 Fed. Rec..at 20196. The
adequate evidence test does not apply-to the determination of the.
merits of the-immediately effective order. The presidino officer
should rule on the merits- of the immediately effective order as-
expeditiously as possible,-although the presiding officer.may delay'

the hearing for good cause. 10 CFR f:2.202(c)(2)(ii..,

Under 10 CFR $ 2.202, the NRC Staft is empowered to issue an
order to show cause whyLenforcement action should not be taken4

when it believes-that modification nr suspension of a license,
or other such enfor< ement actior i. warranted. Under 10 CFRn
S 2.206, members of the public may request the NRC Staff.to-issue'

such an order to show cause. Consolidated Edison Co. of New York,.

(Indian Point, Unit 2) and Power Authority of-the Sta!e of New York
(Indian Point, Unit 3), CLI-83-16, 17=NRC 1006, 1009 (1983). Any
person'at any time may request the Director of Nuclear Reactor

'

Regulation, Director of Nuclear-Material Safety and Safeguards, 'or
Director, Office of Inspection and Enforcement, as appropriate, to,

/', issue'a.show cause order for suspension, revocation or modification
'

()) of an operating license or a construction permit. 10 CFR & 2.206,
j 10 CFR 5~2.202 et seo.
(

JULY 1992 GENERAL MATTERS 111
+

,

,. , , + .- - % , e r--+y e -.w .< . , - . - , -+v- r-- e -e e-ev '- --weve t, v- '*w-- - ~ +



!

Although petitions for enforcement action are filed with the NRC
Staff, the Commission retains the power to rule directly on enforce-
ment petitions. 10 CFR 5 2.206(c). The Commission will elect to
exercise this power only when the issues raised in the petition are
of sufficient public importance. Yankee Atomic Electric Co. (Yankee
Rowe Nuclear Power Station), CLI-91-il, 34 NRC 3, 6 (1991).

The Director of Nuclear Reactor Regulation, upon receipt of a request
to initiate an enforcement proceeding, is required to make an inquiry
appropriate to the facts asserted. Provided he does not abuse his
discretion, he is free to rely on a variety of sources of informa-
tion, including Staff analyses of generic issues, documents issued by
other agencies and the comments of the licensee on the factual
allegations. Northern Indiana Public Service Company (Bailly
Generating Station, Nuclear-1), CLI-78-7, 7 NRC 429, 432, 433 (1978).

In reaching a determination on a show cause petition, the Director
need not accord presumptive validity to every assertion of fact,
irrespective of the degree of substantiation. Nor is the Director
required to convene an adjudicatory proceeding to determine whether
an adjudicatory proceeding is warranted. Northern Indiana Public
Service C L (Bailly Generating Station, Nuclear-1), CLI-78-7, 7 NRC
429, 432 (1978).

The APA, 5 U.S.C 551 et sea., particularly Section 554, and the Com-
mission's regulations, particularly 10 CFR S 2.719, deal specificaily
with on-the-record adjudication and thus the Staff's participation in
a construction permit proceeding does not render it incapable of
impartial regulatory action in a subsequent show cause or suspension
proceeding where no adjudication has begun. Moreover, in terms of
policy, any view which questions the Staff's capabilities in such a
situation is contradicted by the structure of nuclear regulation
established by the Atomic Energy Act and 20 years experience imple-
menting that statute. Northern Indiana Public Service Co. (Bailly
Generating Station, Nuclear-1), CLI-78-7, 7 NRC 429, 431, 432 (1978).

The agency alone has power to develop enforcement policy and allocate
resources in a way that it believes is best calculated to reach
statutory ends. NRC ccn develop policy that has licensees consent
to, rather than contest, enforcement proceedings. A Director may
set forth and limit the questions to be considered in a show cause
proceeding. Public Service Comoany of Indiana (Marble Hill Nuclear
Generating Station, Units 1 & 2), CLI-80-10, 11 NRC 438, 441 (1980).

The Commission has broad discretion to allow intervention where it is
not a matter of right. Such intervention will not.be granted where
condttions have already been imposed on a licensee, and no useful
purpose will be served by that intervention. Public Service Comoany

of Indiana (Marble Hill Nuclear Generating Station, "9its 1 and 2),
CLI-80-10, 11 NRC 438, 442-43 (1980).

In the context of proceedings before the Commission, an order to show
cause is a remedial step in dealing with failure to meet required

JULY 1992 GENERAL MATTERS 112

-- . . . - - - .



. - -

M

d

5 6.24

standards of conduct. The Licensing Board denied a petition for a
,

show cause order which did not make allegations of any such failure,-!

Philadelphia Electric Company (Fulton Generating Station, Units 1 and
2), LBP-79-23,10 NRC 220, 223 (1979).

The Commission's decision that caJse existed to start a oroceeding
j by issuing an immediately effective show cause order does not dis-

qualify the Commission from later considering the nmrits of the.

matter. No prejudgment is involved, and no due process issue is
.

created. Nuclear Enaineerina Co.. Inc. (Sheffield, Illinois Low-
Level Ra'licactive Waste Disposal Site), CLI.80-1,11 NRC .1, 4-5*

(1980).

New matters which cannot be raised before a Board because of a lack
of jurisdiction may be raised in a petition under 10 CFR $ 2.206.

- Florida Power & Licht Co. (St. Lucie Nuclear Power Plant, Unit No.
2), ALAB-579, 11 NRC 223, 226 (1980); Union Electric Co. (Callaway
Plant, Unit 1), ALAB-750,18 NRC 1205,1217 n.39 (1983); Pacific Gas

' and Electric Co. (Diablo Canyon' Nuclear Power Plant, Units 1 xd 2),
j ALAB-782, 20 NRC 838, 840 (1984). Where petitioner's case ha. no

discernible relationship to any other pending proceeding involving4

the same facility,'the show cause proceeding set out in 10 CFR
S 2.206 must be-regarded as the. exclusive remedy. Northern Indiana'

,m Public Service Co. (Bailly Generating Station, Nuclear 1), ALAB-619,*

( ) 12 NRC 558,-570 (1980).'

v
In every case, a petitioner that for some reason cannot gain admit-
tance to a construction permit or operating license hearing, but

a wishes to raise' health, safety, or environmental concerns before the
-

: NRC, may file a request with the Director of Nuclear Reactor Regula-
tic * under 10 CFR E 2.206 asking the Director-to institute a proceed-'

: ing to address those concerns. The Staff must analyze the technical,
: legal, and factual basis for the relief requested and respond either-

by undertaking some regulatory activity, or if it believes no show
;
' cause proceeding or other action is necessary, by advising the

requestor in writing of reasons explaining that determination.,

Detroit Edison-Co. (Enrico Fermi Atomic Power Plant, Unit 2), ALAB-
707, 16 NRC 1760, 1767, 1768 (1982). See Washinaton Public Power
Supolv System (WPPSS Nuclear Project Nos. I and 2), CLI-82-29, 16 NRC-

1221, 1228-1229 (1982). See also Porter County Chapter of the Izaak
Walton Leaaue of America. Inc. v. Nuclear Reuulatory Commisrion, 606
F.2d.1363, 1369-1370 (D.C.-Cir. 1979);-Washinaton Public-Power Sucoly
System (WPPSS Nuclear-Project No. 2), ALAB-722, 17 NRC 546, 552-534

(1983).

Under 10 CFR 6 2.206, one may petition the NRC for: stricter en-
forcement actions than the agency contemplates. Public Service Co.
of Indiana (Marble Hill Nuclear Generating Station, Units 1 and 2),
CLI-80-10, 11-NRC 438, 442-43-(1980).

O)4,
tV
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The agency has broad discretion in establishing and applying rules
for public participation ir, enforcement proceedings. Marble Hill,
supra, 11 NRC at 440-41.

A Licensing Boarc may terminate an enforcement proceeding when the
licensee withdraws its challenge to the revocation of its license.
The Board should not vacate for mootness any prior decisions in the
proceeding when no appeals of those prior decisions are extant.
Wyranoler Laboratories. Larsen Labora_ tories. Orion Chemical Co.. and
John P. Larsen, LBP-91-37, 34 NRC 196, 197 (1991).

6.24.1 Petition for Enforcement Order -

The mechanism for requesting a show cause order is a petition
filed pursuant to 10 CFR 5 2.206. See, n , Consolidated
Edison Co. of New York (Indian Point, Unit 2) and Power
Authority of the State of New York (Indian Point, Unit 3),
CLI-83-16, 17 NRC 1006, 1009 (1983). Note that such a
petition may not be used to seek relltigation of an issue that
has already been decided or to avoid an existing forum in
which the issue is being or is about to be litigated.
Consolidated Edison Co. of N.Y.. Inc. (Indian Point, Units 1,
2 & 3), CLI-75-8, 2 NRC 173, 177 (1975); Pacific Gas and
Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and
2), CL1-01-6, 13 NRC 443, 446 (1981); Geneal Public Utilities
Nuclear Coro. (Three Mile Island Nuclear Station, Units 1 and
2) and (0yster Creek Nuclear Generating Station), CL1-85-4, 21
NRC 561, 563 (1965).

Nonparties to a proceeding are also prohibited from using 10
CFR s 2.206 as a means to reopen issues which were previously
adjudicated. General Public Utilities, suora, 21 HRC at 564.
Lel, e.a., Northern Indiana Public Service Cg2 (Baillye

Generating Station, Nuclear-1), CL1-78-7, 7 NRC'429 (1979),
aff'd, Eorter County Chapter of the Izaak Walton Leaaue. Inc.
v. NRC, 606 F.2d 1363 (D.C. Cir. 1979).

6.24.1.1 Grounds for Enforcement Order

The institution of a show cause proceeding to modify, suspend,
or revoke a license need not be predicated upon alleged

; license violations, but rather may be based upon any " facts
deemed to be sufficient grounds for the proposed action."
10 CFR 5 2.202. Northern Indiana Public Service Co. (Bailly
Generating Station, Nuclear 1), ALAB-619, 12 NRC 558, 570-71
(1980).

6.24.1.2 Burden of Proof for Enforcement Order

The Atomic Energy Act intends the party seeking to build or
operate a nuclear reactor to bear the burden of proof in any
Commission proceeding bearing on its application to do so,
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i including a show cause proceeding. Northern Indiana Public
; Service Company (Bailly Generating Station, Nuclear 1), ALAB-
| 619, 12 NRC 550, 571-(1980).

;- 6.24.1.3 Issues in Enforcement Proceedings

.

One cannot seek to intervene in an enforcement proceeding
I to have NRC impose a stricter penalty than the NRC seeks. >

l Issues in show cause proceedings are only those set out
: in the show cause order. Public Service Co. of Indiana -
1 (Marble Hill Nuclear Generating Station, Units 1 & 2),

Cl1-80-10,-11 NRC 438, 442 (1980). One who seeks the im-
i position of stricter requirements should file a petition

-

t pursuant to 10 CFR f L 206. Seauoyah fuels Corp. (UF6
Production Facility), CLI-86-19, 24 NRC 508, 513-514 (1986),4

j- - citina, Bellotti v. NRC, 725 F.2d 1380 (D.C. Cir. 1982).

The Commission may limit the issues in enforcement pro-.*

ceedings to whether the facts as stated in the order are true:

and whether the remedy selected is supported by those facts.
ILoston Edison-Co. (Pilgrim Nuclear Power Station), CLI-82-16,
16 NRC 44, 45 (1982), citina, Public Service Co. of Indiana
(Marble Hill Nuclear Generating Station, Units 1 and 2), CLl-

:p 80-10, 11 NRC 438, 441-442 (1980); Seauoyah Fuels Corp. (UF .6
j Production Facility), CLI-86-19, 24 NRC 508, 512 n.2 (1986).

One may only intervene in an enforcement action upon a
showing of-injury from the contemplated action set out in the,

show cause order. One who seeks a stricter penalty than the
NRC proposes has no standing to' intervene because it is not
injured by the lesser penalty, Public- Service Co. of Indiana'

(Marble Hill Nuclear Generating Station, Units 1 & 2), CLI-.

80-10, 11 NRC 438,-442 (1980).;

6.24.2 Standards for Issuing an Enforcement Order

The standard to be applied in determining whether to issue a
j. show cause order is.whether substantial health or safety
i issues have been raised. - A mere dispute over factual issues

will not suffice. Northern Indiana Public Service Co. (Bailly.
.

Generating: Station, Nuclear-1), CL1-78-7, 7 NRC 429, 433
1- (1978)~.

The Director of Nuclear Reactor Regulation properly has
discretion to differeritiate between those petitions _which'

: indicate that substantial issues have'been raised warranting
institution of a proceeding and those which serve merely to

4 - demonstrate that in hindsight, even the most thorough and
reasonable of forecasts will prove to fall 'short of absolute

O prescience. Northern Indiana Public Service Co. (Bailly Gen-
l,j erating Station, Nuclear-1), CL1 78-7, 7 NRC 429, 433 (1978).

.

-
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$ 6.24.3

6.24.3 Review of Decision on Request for Enforcement Order

10 CFR S 2.206 has been amended to provide that the Commission
may, on its own motion, review the decision of the Director
not to issue a show cause order to determine if the Director
has abused his discretion. 10 CFR S 2.206(c)(1). No other
petition or request for Commission review will be entertained.
10 CFR & 2.206(c)(2).

While there is no specific provision for Commission review
of a decision to issue a show cause order, the amended
regulation does acknowledge that the review power set forth
in Section 2.206 does not limit the Commission's supervisory
power over delegated Staff actions. 10 CFR S 2.206(c)(1).
Thus, it is clear that the Commission may conduct any review
of a decision with regard to requests for show cause orders
that it deems necessary.

Prior to the amendment of Section 2.206, that regulation was
silent as to Commission review. At that time, the Commission
indicated that its review of a decision of the Director would
be directed toward whether the Director abused his authority
and, in particular, would include a consideration of the
following:

(1) does the statement of reasons for issuing the order
permit a rational understanding of the basis for the
decision;

(2) did the Director correctly comprehend the applicable law,
regulations and policy;

(3) were all necessary factors included and irrelevant
factors excluded;

(4) were appropriate inquiries made as to the facts asserted;

(5) is the decision basically untenable on the basis of the
facts known to the Director.

Consolidated Edison Co. of N.Y.. Inc. (In'ian Point, Units 1,d

2 & 3), CLI-75-8, 2 NRC 173 (1975). See also Nuclear Enaineer-
ina Co. Inc. (Sheffield, Illinois low-Level Radioactive Waste
Disposal Site), CLI-79-6, 9 NRC 673, 676 n.1 (1979); Advanced
Medical Systems (One f actory Row, Geneva, Ohio 44041), LBP-90-
17, 31 NRC 540, 544-45 (1990).

Under the Jndian Point standards, the Director's decision
will not be disturbed unless it is clearly unwarranted or an
abuse of discretion. Licenses Authorized to Possess or
Transport Strateaic Quantities of Special Nuclear tlaterial,
CLI-77-3, 5 NRC 16 (1977). Although the IndiaL oint reviewP

| is essentially a deferral to the Staff's judgment on facts
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relating to a potential enforcement action, it is not an
abdication of the Commission's responsibilities since the
Commission will decide any palicy matters involved. E at
5 NRC 20, n.6.

In determining whether the Director abused his discretion, a
Licensing Board will evaluate the reasonableness of the
Director's decision in light of tne facts available to the
Director t.t the time he issued his decision. The Director's
decision must be based upon reliable, probative, and substan-
tial evidence. Substantial evidence is "'such relevant
evidence as a reasonable mino might accept as adequate to
support a conclusion.'" Advanced Medica _1_ Systems (One Factory
Row, Geneva, Ohio 44041), LBP-90-17, 31 NRC 540, 556-57
(1990), cuot_hq, Consolidated Edison Co. v. NLRB, 305 U.S.
197, 229 (1938).

The question of whether the federal courts have jurisdiction
to review the Director's denial of a S 2.206 petition has not
been directly addressed by the Supreme Court. However, two
federal appeals courts have determined that the Director's
denial is unreviewable. Safe Enerav Coalition v. NRC, 866
F.2d 1473, 1476, 1477-78 (0.C. Cir. 1989); Ar.now v. NRC, 868
F.2d 223, 230, 231 (7th Cir. 1989). The courts relied upon:
(1) the Administrative Procedure Act, 5 U.S.C. S 701(a)(2),
which precludes judicial review when agency action is
committed to agency discretion by law, and (2) the Supreme
Court's interpretation of s 701(a)(2) in Heckler v. Chaned,
470 U.S. 821 (1985), where the Court held that an agency's
refusal to undertake enfortement action upon request is
presumptively unreviewable by the courts. That presumption
may be rebutted where the substantive statute has provided
guidelines for the agency to follow in exercising its
enforcement powers. Upon review of the Atcmic Energy Act, NRC
regulations, and NRC case law, the courts did not find any
provisions which would rebut the presumption of unreviewabil-
ity. Also note Ohio v. NRC, 868 F.2d 810, 818-19 (6th Cir.
1989), in whicF the court avoided the jurisdictional issue,
and instead dismissed the petition for review on its merits.

The Appeal Board normally lacks jurisdiction to entertain
motions seeking review only of actions of the Director of
Nuclear Reactor Regulation; the Commission itself is the forum
for such review. See 10 CFR S 2.206(c). Detroit Edison Co.
(Enrico Fermi Atomic Power Plant, Unit 2), ALAB-466, 7 NRC 457
(1978).

Review of a show cause order is limited to whether the
Director of Nuclear Reactor Regulation abused his discretion.

j'~'} Northern Indiana Public Service Company (Bailly Generating |
y/ Station, Nuclear-1), CLI-78-7, 7 NRC 429, 433 (1978).

|
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The validity of a show cause order is judged on the basis of
information available to the Director at the time it war
issued at the start of the proceeding. Nuclear Enaineering
Co.. Inca (Sheffield, Illinois Low-level Radioactive Waste
Disposal Site), CLI-80-1, 11 NRC 1, 5 (1980). See Advanced
tiedical Systems (One Factory Row, Geneva, Ohio 44041), LBP-90-
17, 31 NRC 540, 542-43 n.5, 556-57 (1990).

Issilance of a show cause order requiring interim action is not
the determination of the merits of a controversy. Nuclear
Enaineerina Co.. Inc. (Sheffield, Illinois Low-Level Radioac-
tive Waste Disposal Site), CLI-80-1,11 NRC 1, 6 (1980).

6.24.4 Notice / Hearing on Enforcement Order to Licensee / Permittee

While a show cause order witn immediate suspension of a
license or permit may be issued without prior written notice
where the public health, interest or safety is involved, the
Commission cannot permanently revoke a license without prior
notice and an opportunity for a hearing guaranteed by 10 CFR
s 2.202. Consumus Power Co. (Midland Plant, Units 1 & 2),
CLI-74-3, 7 AEC 7 (1974).

The Director may issue an inimediately effective order without
prior written notice under 10 CFR 5 2.202(f) (now s 2.202(a)
(5)) if (1) the public health, safety or interest so requires,
or (2) the licensee's violations are willful. Nuclear Eqgin-
eerina Company. Inc. (Sheffield, Illinois low-Level Radio-
active Waste Disposal Site), CLI-79-6, 9 NRC 673, 677_(1979).
In civil proceedings, action taken by a licensee in the belief
that it was legal does not preclede a finding of willfulness.
Nuclear Enaineering Company. Inc (Sheffield, Illinois Low-a
Level Radioactive Waste. Disposal Site), CLI-79-6, 9 NRC 673,
678 (1979).

Latent conditions which may cause harm in the future are a
sufficient basis for issuing an immediately effective _ show
cause order where the consequences might not be subject to
correct' ion in the future. Nuclear Enaineerina Company. Inc.

(Sheffield, Illinoit low-level Radioactive Waste Disposal
-Site), CLI-79-6, S WRC 673, 677 (1979), citing, Consumers
Eower Co. (liidlard Plant, Units 1 and 2), CLI-74-3, 7 AEC 7,
10-12 (1974). !

Purported violations of agency regulations support an
immediately effective order even where no adverse public
health consequences are threatened. Nuclear Enaineerina
[p.mp_a n y . Inc. (Sheffield, Illinois Low-Level Radioactive
Waste Disposal Site), CLI-79-6, 9 NRC 673, 677-78 (1979).

O
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6.24.5 Burden of Proof in Enforcement Proceedings

The burden of proof in a show cause proceeding with respect to
a construction permit is on the permit holder. Consumers-

Power Co. (Midland Plant, Units 1 & 2), AL AB-293, 2 NRC 11
(1975). As to safety matters this is so until the award of a
full-term operating license. Dairvland Power Cooperative (La
Crosse Boiling Water Reactor), LBP-81-7,13 NRC 257, 264-65

i (1981). However, the burden of going forward with evidence
: " sufficient to require reasonable minds to inquire further" is
' on the person who sought the show cause order. Consumers

Power Co. (Midland Plant, Units 1- and 2), ALAB-315,- 3 NRC 101,
110-11 (1976).;

Civil penalties may be imposed for the violation of regu-4

lations or license conditions without a finding of fault on
the part of the licensee, so long as -it is believed s ch
action will positively affect the conduct of the licensee,-ori

'

serve as an example to-others. It matters not-that the;

imposition of the civi's penalty might be viewed as punitive.'

A licensee is respor.sible for all violations committed by its4 -

employees, whether it knew-or could have known of them. There4

! is no neeo to show scientar. One is not exempted from
. regelation by operating through an employee. In re Atlantic
! Research Coro,, CL1-80-7, 11 NRC 413 (1980).g

! 6.24.6 Consolidation of Petitioners in Enforcement Proceedings-

[ The Director may, in hi.5 discretion, consolidate the essen-
tially indistinguishable requests of netitioners if those
petitioners are unable to demonstrate prejudice as a result of
the consolidation. Northern Indiana ~Public Service Company'

-(Bailly Generating Station, Nuclear-1), CLI-78-7. 7 NRC 429,
| 433 (1978).
,

5.24.7 Necessity of Hearing in Enfurcement Prcceedings
,

;
. .

Once a notice of opportunity for hearing has been published
and a request for a hearing has been submitted, t_he decision
as to whether a hearing is to be held no longer rests with the,

Staff but instead'is transferred to the, Commission-or an,

adjudicatory tribunal designated to preside in the proceeding.!

; Dairvland-Power Cooperative (La Crosse Boiling Water Reactor),
LBP-80-26, 12.NRC 367,-371_(1980).

,

6.?4.8 Intervention in Enforcement Proceedings .<

! The requirements for standing in a show cause proceeding are
no stricter than those in the usual licensing proceeding.

: Dairy 1and Power Coonerative (La Crosse Boiling Water Reactor),
|Q LBP-80-26, 12 NRC 367, 374 (1980).
,
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6.25 Sumary Disposition Procedures

(SEE 3.5)

6.26 Susps.nsion. Revocation or mom fication of License

A license ur construction permit may be modified, suspended or
revoked for:

(1) any material false statement in an application or other,

statement of fact required of the applicant;

(2) conditions revealed by the application, statement of fact,
inspection or other means which would warrant the Commission
to refuse to grant a license in the first instance;

(3) failure to construct or operate a facility in accordance with
the terms of the construction permit or operating license; or

(t) violation of, or failure to observe, any terms and provisions
of the Atomic Energy Act, the regulations, a permit, a
license, or an order of the Commission, 10 CFR 5 50.100.

The procedures for modifying, suspending or revoking a license are
set forth in Subpart B to 10 CFR. See All Chemical Isotope Enrich-
ment. Inc., LBP-90-26, 32 NRC 30, 36-38 (1990), citina, Atomic Energy
Act 5 186(a), 49 U.S.C. 5 2236(a).

Where information is presented which demonstrates an undue risk to
public health and safety, the NRC will take prompt remedial action
including shutdown of operating facilities. Such actions may be
taken with immediate effect notwithstanding the Administrative
Procedure Act requirements of notice and opportunity to achieve

3

compliance. Petition for Emeroency and Remedial Action, CLI-78-6,
7 NRC 400, 404, 405 (1978).

A violation of a regulation does not of itself result in a re-
quirement that a license be suspended. Both the Atomic Energy Act
and NRC regulations support the conclusion that the choice of remedy

,

for regulatory violations is within the sound judgment of the
Commission and not foreordained. See 42 U.S.C.-5 2236, 9 2280,
5 2282; 10 CFR S 50.100. Petition for Emeroency and Reredial Action,
CLI-78-6, 7 NRC 400, 405 (1978).

A decision en whether to suspend a permit pending a decision on
remand must be based on (1) a traditional balancing of the equi-<

ties, and (2) a consideration of any ilkely prejudice to further
decisions that might be called for by the remand. Public Service
Company of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-623,
12 NRC 670, C77 (1980).
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If a safety problem is revealed at any time during low-power'

operation of a facility or as a result of the merits review of a;~
party's appeal of the decision to authorize low-power operation, the
low-power license can be suspended. Philadelphia Electric Ch,

_(Limerick Generating Station, Units 1 and 2), ALAB-789, 20 NRC-1443,
j 1447 (1984). See also Pacific Gas and Electric Ch (Diablo Canyon

Nuclear Power Plant, Unit 1), CL1-81-30s 14 NRC 950 (1981).

There is no statutory requirement under Sectics 189a of the Atomic'

i Energy Act of 1954 for the Commission to offer a hearing on an order
; liftinq a license suspension. _ 42 U.S.C. 5 2233(a). It is within the
: discretionary powers of the Commission to offer a formal hearing
j prior to lifting a license suspension. The Commission's decision
i depends upon the specific circumstances of the case and a decision to

grant a hearing in a particular instance (such as the restart.of1

Three Mile Island, Unit 1) does not establish a general agency
requirement for hearings on the lifting of license suspensions. .The,

Commission has generally denied such requests for hearings. Southern
; California Edis.qn_Ch (San Onofre Nuclear Generating Station, Unit

1), CL1-85-10, 21 NRC 1569, 1575 n.7 (1985). .531, e.a., Pacific Gas
,

and' Electric Co (Diablo Canyon Nuclear Power Plant, Units 1 and 2),-

CLI-84-5, 19 NRC 953 (1984), aff'd, San Luis Obisoo Mothers for Peace4

v. NRC, 751 F.2d 1287, 1314 (D.C. Cir. 1984), aff'd on reh'a en banc,.

j 789 F.2d 26 (1986).
t
\ 6.27 Technical Specifications'

10 CFR 9 50.36 specifies, inter alia, that each operating licensa,

will include technical specifications' to be derived from the analysis,

and evaluation included-in the safety analysis report, and amendments
thereto, and may also include such additional tecnnical specifica-.

tions as the Commissicn finds appropriate. The regulation sets forth-

with particularity the types of items to be inc k 'ed in technical
specifications. Portland General Electric Qomoany (Trojan Nuclear
Plant), ALAB-531, 9 NRC 263, 272 (1979).

_

,

! There is neither a statutory nor a regulatory requirement that
every operational detail set forth in an application'S safety-

{ analysis report (cr equivalent) be s6bject-to a technical speci-
-fication to be included in the license as an absolute condition

; of operation which is le' gally binding upon the licensee unless
and until changed with specific Commission approval. Technical<

specifications are reserved for those matters where the imposi-;

tion of rigid condit%ns or limitations upon reactor operation
is deemed necessary co ~ obviate-the possibility of an abnormal
situation or event giving rise to a4 immediate t'reat to'then
public health and safety. Troian~,- suora, 9 NRC at 273; Cleveland

" Electric Illuminatina Co. (Perry Nuclear Power Plant, Units 1 and 2),
; ALAB-831, 23 NRC 62, 65-66 & n.8 (1986) (fire protection program need

not be included in technical specification).

. Technical specifications for a nuclear facility are part of the' operating license for the facility and are legally binding
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Metropolitan Edison Co2 (Three Mlle Island Nuclear Station, Unit
1), ALAB-772, 19 NRC 1193, 1257 (1984), nev'd in part on other,
arounds, CL1-85-2, 21 NRC 282 (1985), citina, Tro.ian, Suora,
9 NRC at 272-73.

6.28 Termination of Facility Licenses

Termination of facility licenses is covered generally in 10 CFR
S 50.82.

6.29 Procedures in Other Types of Hearinas

6.29.1 Military or Foreign Affairs Fur.ctions

Under the Administrative Procedure Act, 5 U.S.C. % 554(a)
(4), and the Commission's Rules of Practi e, 10 CFR S 2.700a,
procedures other than those for formal evidentiary hearings
may be fashioned when an adjudication involves the conduct of
military or foreign affairs functions. Nuclear Fuel Servicest
Inc. (Erwin, Tenr.assee), CL1-80-27,11 NRC 799, 802 (1980).

6.29.2 Export Licensing

Individual fuel exports are not major Federal actions.
Westinahouse Ele.ptric Corp. (Exports to the Philippines),
CLI-80-15, !1 NRC 672 (1980). (See also. 3.4.6)

6.29.2.1 Jurisdiction of Commission re Export t.icensing

The Commission is neither required nor precluded by the
Atomic Energy Act or NEFA from considering impacts of ex-
ports on the global commons. Provided that NRC review does
not include visiting sites within the recipient nation to ,

gather information or otherwise int ude upon the sover-
eignty of a foreign nation, consideration of impacts upon
the global common.; is legally permissible. WeA!r,ahouse

Electric Corp 2 (Exports to the Philippines), CLI-80-14, 11
NRC 631, 637-644 (1980). The Commission's legislative man-
date neither compels nor precludes examination of health,
safety and anvironmental effects occurring atroad that
could affect U.S. interests. The decision whether to ex-
amine these effects is a question of policy to be dacided
as a matter of agency discretion. Id., 11 NRC at 654.

As a matter of policy, the Commission has d'..rmined not to
conduct such reviews in export licensing decisions primarily
because no matter how thorough the NRC review, the Commission
still wuld not be in a position to detertaine that the reactor
could be operated safely. IL,11 NRC at 648.

| The tcmmission lacks legal authority under AEA, NEPA and NNPA
to consider health, safety and environmental impacts upon
citizens of recipient nations because of the traditional ruie
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of domestic U.S. law that Federal statutes apply only to
,

conduct within, or having effect within, the territory of-the |
"

U.S. unless the contrary is clearly indicated -in the statute.
4

IL , 11 NRC at 637. See also . General Electric Co. (Exports to:

2 Taiwan),_CL1-81-2, 13 NRC 67, 71 (1981).

The alleged undemocratic character of the Government of the
.

Philippines does not relate to health, safety, environmental
and non-proliferation responsibilities of the Commission and
are beyond the score of the Commission's jurisdiction.'

4 Exports to the F:n Lipnines, tyora,11 NRC at 656.

6.29.2.2 Export License Criteria
4

| The AEA of 1954, as amended by the NNPA, provides that the
Commission may not issue a license authorizing the export'

of a rector, unless it finds, based on a reasonable judgment
of the assurances provided, that the criteria set.forth in.

$s 127 and 128-of the AEA are met. The Commission must also
determine that the export would not be inimical to the common4

defense and security-or health and safety of the public and
would be pursuant to an Agreement for-Cooperation. Westina-

! house Electric Corn. (Exports to the Fnilippines), CLI-80-14,
11 NRC 631, 652 (1980).

;

O The Commission may not issue a licens' w component exports.1

i unless it determines that the three s,. -ific critaria in
's 109(b) of AEA are met and also determino that the export2

woi.'t be . inimical to common defense. ' Westinchquse Electrjre4

Corp. (Exports to the Philippines), CLI-80-14,11 NRC 631,--

654 (1980).
_

;

{' 6.29.3 High-level W2ste licensing
'

The procedures'for the conduct of the adjudicatory proceeding
on the application for a license to receive and possess high-;

.

level radioactive waste at a geologic repository operations -
| area are specified in Subpart J of.10 CFR Part 2 (10 CFR

ss 2.1000 --2.1023). -54 Fed. % 14925 (April 14, 1989).
These procedures take precedenw over the rules of general
applicability in:10 CFR Part 2, Subpart G, although 10 CFR

,

s 2.1000 specifies many. of the rules' of general applicability4

which will continue to apply to high-level waste licensing
proceedings.

Subpart J provides procedures for the development and-
operation ofLthe Licensing Support System, an niectronic
information management system, which will contain the
documentary _ material generated by the participants in the

(_h proceeding as well as the-NRC orders -and decisions related to
(/ the proceeding. See 2.11.7, Discovery in High-Level Waste

Licensing Proceedings.
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LEP-91-33, 34 NRC 1388.1991) 2.9.3
2.9.4.1.2
2.9.4.1.4

,?

LBP-91-36 34 NRC 193(1991) 1.9

} L8P-91-6 33 NRC 169(1991) 2.11.1
.

.

(ALVIN W. V0GTLE NUCLEAR PLANT. UNITS 1 AND 2).,

j ALAB-291 2 NRC 404(1975) 4.4.2
4.4,3*

6.1.4.4
6.15

! 6.5.4.1
6.9.2.1

LEP-84-35, 20 NRC 887(1984) 2.9.5.1
3.7.3.2

'

6.20.4
6.9

,

I

.

(AMENDMENT TO MATERIALS LIC. SNM-1773).,

: CLI-80-3. 11 NRC 185(1980) 3.3.7
!

! -

! 9 9 9
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ . _ _ _ _ _ _ _ _ __ _ _ _ _ _ _ _ _ _ _ _
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ij '

| . ..

L|. -(AMENOMENT TO OCONEE SNM LICENSE). .

j| LBP-80-28 12.NRC 459(1980) 6.15.t.2
i :
! I
i . !

| (APPLIC. FOR CONSID. OF FACILITY EXPORT LICENSE).
; .CLI-77-18, 5 NRC,1332(1977)[ 2.9.4.1.3 }

!
| ?

L
{ (APPLICATION TO EXPORT | SPEC.^AL NUCLEAR MATERIALS).
| CLI-77-16; 5 NRC 1327(1977) -3 3.6

i . . .

. 3.3.6 ;
,

i' CLI-78-4 '7 NRC:311(1978)
; t

- ?

I i
i

.(ARKANSAS NUCLEAR-1 UNIT 2).
.

.

( -

ALAB-94. 6 AEC 25(1973) 3;11.2 [
''

i
!

(ATLANTIC GENERATING. STATION. UNITS 1 AND 2).
ELBP-75-62. 2 NRC 702(1975) 2.11.5.2-

. . i
tLCP-78-5, 7 NRC 147(1978) 2. 8.1. 3 ''

i.
. (BAILLY GENERATING STATION.-NUCLEAR-1). >

~ .

1

| ALAB-192, 7 AEC 42O(1974) 5.7 f
i 5.7.1 i

. fALAB-204, 7 AEC 835(1974)-- 5 10.3
'

5.8.13
| - 6.4.1.1 |
'

: i
ALA8-207, 7'AEC 957(1974) 5.10.1 ~[

5.13.2 ,;
.

. ALAB-224 8 AEC 244(1974)' :2.8.-152 ' f
'

I
'

2.8.1.3 i

| 3.1.4.1 . !
!3.1,4.2'

. 3. 6 . {
5.15.2 . :

5.7 !
5.7.'1 ' !

I5.8.2
j. 6.16.3 |
. i

f. .ALAB-227, 8 AEC 416(1974)' '3.'14.3 |
4 4.2 |

'

!,

$ I

n
< .

I i

! -

-
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!

(BAILLY GENERATING STATION. NUCLEAR-1).
j ALAB-249 8 AEC 980(1974) 3.13.3
i 3.3.1.2 '
1 4.4.2

i
ALAB-303 2 NRC 858(1975) 2.11.62

'
3.16
5.6.3*

5.8.3.2
,

'

'

ALAB-619, 12 NRC 558(1980) 2.5.1i
2.9.4.1.4

i 3.1.2.1
3.4,

1 3.4.5
I 6 24
i 6.24.1.4
4 6.24.1.2

| CLI-74-39, 8 AEC 631(1974) 4.4.2

{ CLI-78-7 7 NRC 429(1978) 6.24
' 6.24.2 |
| 6.24.3
| 6.24.6
4

LEP-80-22 12 NRC 19t(1980) 2.9.4.1.4
i 6.1.4.2

.

:
r

\

| LEP-80-31, 12 NRC 699(1980) 3.4.5
:

! LBP-81-6. 13 NRC 253(1981) 3.4.5
,

! I

i (BARNWELL FUEL RECEIVING AND STORAGE STATION). |
j ALAB-328 3 NRC 42O(1976) 2.9.4.1.2
1

,

{ LSP-77-13 5 NRC 489(1977) 2-11.2

|
2,11.2.2

i i

t i

; (BARNWELL NUCLEAR FUEL PLANT SEPARATION FACILITY).
ALAB-296 2 NRC 671(1975) 3.3.1

j 3.3.1.2 *

} 5.7.1
1 6.15.3
1
t

L

| '(BEAVER VALLEY POWER STATION. UNIT 1).
f

i ALAB-105. C AEC 181(1973) 2.9.3

}
! i

.

1

!, 9 O O
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(BEAVER VALLEY.. POWER STATION. UNIT 1). -

:ALAB-109 '6'AEC 243(1973) .2. 6 '-

2,6.~ 2
|'2.9.3 *

2.9.5.1
2.9 5.3
2.9.7.1
3.4.1
.3.5
.5 6.3

ALAB-310..3.NRC-33(1976). '5.4
a .

:r

ALAB-4081: 5 NRC 1383(1977)- 3.1. 2. 5 i
4.6
6.16.1'

2 - 1
*

:
.

^(BEAVER VALLEY POWER. STATION. UNIT 2).
LBP-74-25. 7 AEC 71t(1974) 3;10

,

LBP-84-6 19 NRC 393(1984) 2.10.2-
,

| '2.9.4.1.1-
*

< 2.9.4.1.2 -

'. 2.9.53 1 ,

2.9.5.7^-

i. '

1
5

(BEAVER VALLEY POWER. STATION, UNITS 1 AND 2).
.

*ALAB-172, 7.AEC 42(1974) 2.8 1.1,.*

; 3.1.4.1
,

$
ii !
!

! (BELLEFONTE NUCLEAR: PLANT, UNITS.1 AND 21.
ALAB-164.'6 AEC-1143(1973) > - ' 2.8 .-1.2 ' -|

I -

8 AEC 654(1974)' 15.2 -!
!

AL AB-237.-.

.I
'

i i
4

. t
j -(BIG' ROCK--POINT NUCLEAR PLANT);

'

'

j ALAB-725;.17.NRC 562(1983) 6.20.3'
,

i
.

! (BIG ROCK POINT PLANT).
j ALAB-636. 13 NRC 312(1981) ..

' 5.10,2, 2 -. .;

3.1.225 -

;

i. '6'15.1.2 t
.

| 6.15. 4 ".
] 6.15.9

,L .

$

}

i.
.

. . - , . ~ . . . . - , , , . --
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(BIG ROCK POINT PLANT),,

ALAB-795, 21 NRC 1(1985) 5.6.6
,

CLt-81-32, 14 NRC 962(1981) 2.9.3
'

,

2 9.3.1
4 |

L8P-82-198 15 NRC 627(1982) 3 1.2.3
,

j 3,5.2
!;

'
; L8P-82-51A. 16 NRC 180(1982) 4.2
i

L8P-82-77, 16 NRC 109(1982) 3.7
5

; LBP-82-78, 16 NRC 190(1982) 6.15.1.1
i

.

,
LBP-82-8, 15 NQC 299(1982) 2.2 |

3.5 |

3.5.2.1
6.5.1

'

,

I

(BP-83-62, 18 NRC 708(1983) 3.1.2.1 |

,

l

| (BLACK FOX STATION. UNITS 1 ANJ 2),
I ALAB-370. 5 NRC 131(1977) 4.5

'5.8.3.2
5.8.4 !-,

i !

ALAB-388 5 NRC 640(1977) 5.10.3

ALAB-505, 8 NRC 527(1978) 5.7.1
6.4 1,

ALAB-573, 10 NRC 775(1979) 3.5
i 5.1

{ 5.10.3 i

6.15.3

CLI-80-31, 12 NRC 264(1980) 3.4'

6.15.2 !-

CL1-80-35, 12 NRC 409(1980) 6.23.1

f LBP-77-17, 5 NRC 657(1977) 2.9.4.1.1

L8P-77-18, 5 NQC 671(1977) 2.11.2.2'
3.12.4'1.

.
L8P-78-26, 8 NRC 102(1978) 6.15.1

I 6.15.6
6.19.2

L8P-78-28, 8 NRC 281( 1978 ) 6.15

O O O.

__ _ _ _ _ _ _ _ _ _ - - _ _ _ _ _ _ _
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.

!
(BLOOMSCURG SITE DECONTAMINATION).

ALAB-931 31 NRC'350(1990)- '5;12.2.1-

5.7.1 (

LBP-90-8. 31'NRC 143(1990) 5.7.1

(BRAIDWOOD NUCLEAR POWER. STATION.' UNITS'1 AND 2).
ALAB-817, 22 NRC 470(1985)- 2.9.5 1

3.15
5.12i2
.5 12.2.1

|
| ALAB-874 26 NRC 156(1987) 3.1.2.1 >

!
lCLI-86-21, 24 NRC 681(1986) 4.7'

'!''
CLI-86-8 23 NRC 241(1986) 2.9.5

2.9.5.1
2.9.5.4
2. 9. 5. ,

i3.13.1

.f3.17
6.5.4.1 )

t i

I 'I
i LBP-85-11, 21 NRC 609(1985) .

2.9.5.1
2.9.5 >

.: 2. 9,5. 5 -

.3.17
6.5.'4.1 |

. . .|
LBP-85-20, 21 NRC'1732(1985)- 2.9.5 .;

2.9.5.1 |
2.9.5.4 -|
3.13.1 i

. .. -i
LEP-85-27, 22'NRC 126(1985) '2.9.5.9 j

15.5.1
'

L 8 P - 9 5 - 4 0'. 22:NRC 759(1995); 2.11.2.4 |
!

LBP-85-43. 22.NRC-805(1985) ~ 6.15.' 8 .ii

l '. . :

!= ' tsp-86a,2. 23 NRc L414( 1986)' 3.11 1.i.>s !
'

I 3.5 t

| 3.5.2.3 !

-3.5.3 :!
.!-

'

{'LBP-86-31. 24 NRC1451( 1986) 6.16.1;
-)

!LEP-86-7 23 NRC 177(1986)- 2.11.2
2.11.2'6 .!.

, i
'

:
!

1

|

. , ,. ,a, .\ - .. . ,. . . _ . . ... ..- ., . . . . '
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|

(BRAIDWOOD NUCf.FAR POWER %TATION, UNITS 1 ANO 2), I
LBP-87-13, 25 NRC 449(1987) 4.2.2 l

i LEP-87-19. 25 NRC 950(1987) 3.1.2.1

LBP-87-22, 26 NRC 41( 1987 ) 3.1.2.1i

] (BROWNS FERRY NUCLEAR PLANT, UNITS 1 AND 2).
ALAB-311, 4 NRC 95(1976) 2.9.3.3.2

'

2.9.3.3.3

LGP-76-10. 3 NRC 209(1976) 2.9.3.1
2.9.5.1

4

(BROWNS FERRY NUCLEAR PLANT, UNITS 1, 2 AND 3).
ALAB-677, 15 NGC 138(1982) 6.5.4.1

! CLI-82-26, 16 NRC 880(1982) 5.15

LBP-73-29 6 AEC 682(1973) 3.5;

i

"

(BYRON NUCLEAR POWER STATION. UNITS 1 ANO 2).
ALAB-659 14 NRC 983(1981) 4.3.1

5.4

ALAB-678, 15 NRC 140(1982) 2.11.4
2.11.5.2
6.16.1

.

'

ALAB-735. 18 NRC 19(1983) 3.15
' 5.12.1

ALAB-7?O. 19 NRC 1163(1984) 5.19.2

} ALAB-793 20 NRC 1591(1984) 3.1.2.5
1 4.6
4 5.10.3

5.2
6.16.1.3

LSP-83-40, 18 NGC 93(1983) 3.11.1.5
6.23.1'

LBP-83-41, 18 NRC 104(1983) 3.14.2
4.4.1i

4.4.2

! LEP-84-2, 19 NRC 36(1984) 3.1.2.5

,

O O Oi
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|. (BYRON NUCLEAR POWER STATION, UNITS 2,AND 2).
! 6.16.1.3

I
i

,
.(BYRCN STATION. UN t i 3 1 AND'2). .

'

| LBP-80-30 12 NRC 683(1980) 2.9.5.1 ,'|
t 2.9.5.6
j. 2.9.5.7 .;
; 2.9.5.8 -

'

!. . 6.15.5 ,

i .

NRC 364(1981) '2.11.1
,

{ ' LBP-81-30- A . : 14
' 2.11.4
' 2.9.3
; 3.1.2.2

i-
| LBP-81-52. 14 NRC 901(1981) -2.11.4 i

:t

I LGP-82-5. 15 NRC 209(1982) ' 2 .11. 5. '!
! I

! I
'

E (CALLAWAY PLANI.' UNIT 1). .

-ALAB-740. 18 NRC 343(1983) .3.10
'

. 3. 4 -
5.10.3 .;

| ALAB-750,-18 NRC 1205(1983) 3.1'2.1. ,

! 3.14.2
t' 6.24' .,

6.5.4 1
'

- . . t

|- ALAB-754. 18 NRC 1333(1983)' . 1.8
;

.
~

L- LLBP-83-71. 18-NRC 1105(1983) 't.8
1

i- !

l '(CALLAWAY PLANT' UNITS 1.ANO"2). .

i-

ALAB-347. 4 NRC.216(1976)'- 3.7.3.4 ,

- ,

'ALAB-348 4 NRC 225(1976) 3.7.3.3' .

; 5.6.4
i

'

6.20.4-
i

AL AB-352.'.- 4 NRC 371( 1976 ) .'

} LBP-78-31.'8 NRC 366(1978) 3.1.2.1 .j
1 6.10'
\ *

I ,
.

|' .(CALVERT CLIFFS NUCLEAR. POWER PLANT. UNITS 1 AND-2).
| 2AELR 11.57(1969) 6.20.3-

.

i !

| $

i- :

! ,

, _ _ . .. _



_ _ - - _ _ _ _ _ _ _ _ _ _ _ _ -- . . . _ ..

4

I

FACILITY INDEX --- JULY 1992 PAGE 10

f

I (CARROL COUNTY SITE).
ALAB-601 12 NRC 1A(1980) 6.6.1

(CATAWBA NUCLEAR STATION. UNI' 1 ANO 2).
ALAB-355, 4 N2C 397(1976) 3.11.1.1.1

5.10.3
; 5.6.3

6.16.3

ALAB-359 4 NRC 619(1976) 4.4.1*

'
4.4.2
5.10.1

} ALAB-687 16 NRC 460(1982) 2.9.5.1
1 2.9.5.5

2.9.5.8
3.1.2.1.1,

5.12.2.8
5.6.1,

6.20.5

ALA8-768 19 NRC 988(1984) 5.12.2
i

ALAB-794, 20 NRC 1630(1984) 5.'.1

ALAB-813, 22 NRC 59(1985) 2.9.5.5
2.9.5.7
3.13,

| 3.3.4
3.7.3.2

; 5.10.3
5.5.1
6.8,

ALAB-825, 22 NRC 785(1985) 3.1.2.1,

! 5.10.3
4

CLI-83-19 17 NRC 1041(1983) 2.9.1
?.9.3
2.9.5
2.9.5.1
2.9.5.5

i 2.9.5.8
1 3.1.2.1
| 3.4.1
'

3.7
5.6.1
6.20

CLI-83-31, 18 NRC.1303(1993) 2.11.2.'

|

|

|

9 O O
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- . . !

(CATAWBA NUCLEAR STATION. UNIl v 1 AND 2). .[<

L89-74-22, 7 AEC 659(1974) 3.10 [
'

.

'
L89-74-5, 7 AEC 82(1974) 3.10 ,

r

fLBP-81-1, 13 NRC 27(1981) 2.9.3.1
,

2.9.3.2
2.9.3.6

L2.9.4.2 t

. .
. i

LBP-82-107A, 16 NRC 1791(19R2) - 3.17
6.9.1*

+-

1-., LBP-82-116.'16 NRC 1937(1982)' .2.11.1 '

!i
- 2.11.2

. 2.11.2.4
2.11.2.5

*
2.11.2.8

! 2.11.5
j; _2.9.5

f.LBP-82-51 -16 NRC 167(1982)- 2.9.5.0
f

T

-

2.11.5.2 [LBP-83-2fA. 17 NRC 1121(1983)
'

' LBP"93-8A. 17 NRC 282(1983L 3.3.1 t
;.

L8P-84-24.'19.NRC 1418(1984) .
3.13.1
2.11.1 ,

*

*
,

| ' (CHEROKEE NUCLEAR STATILi. UNITS 1, 2 AND 3). ;

i ALAB-440. 6 NRC'642(tot 7) '2.9.2
2.9.3.3.3 <

.

j ALAB-457.-7 NRC 70(1978) 6.14.1 i

i i
. ALAB-482.'7 NRC 97J(1978)' 5.1 ;

[ 5.5 f
* 6.18 i

I<

f*

5 ,

! '(CLINCH RIVER BREEDER 2EACTOR PLANT).
i' ALAB-326 3 NRC 406(1976) 5.12.2.1' !

.

I' [

ALAB-330. 3 NRC .6 4 3( 1976 ) ' 5.12.2.1' IU
t

; . .

5.1 ,

*

j= - ALAB-345. 4 NRC .42(1377)
0

j S.8.1
!

,
ALAB-354 4 NRC 383(1976)- 2.10.2 |

'

[- 2.9.3.3.3 E

I,
i

t

!

? *

!
l

;
. . _ , , . _ . . _ , ., ., ._ , _ _ . __- . .- , _ . . - . - . . _ . . , . _. ,.
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I I
< >

l (CLINTON POWER STATION.-UNITS-1 AND 2), hJ
At.AB-340. 4 NRC 27(.1976)- 2.11.1 t

d

b' 2.11.2.2 [
'

2.11.2.3 i

j) 7.11.1,3 [
: 3.13.1 I

k,i' 5 10.3.1j

f fL8P-81-15 13 NRC 708(1999)' 3.4.1

I i
r ,

i .
.

I

1 (COBA\T-GO STORAGE FACILITY). f
I- 'ALAB-682. 16 NRC 150(1982) . 2.9.3.3.3 !

| 2.9.4.1.1 j

1" 1.10 t
i 6.13
4 *

i '5 NRC 652(1982) 2.9.3.3.3
-

| LBP-82-24 1

1' 2.9.4.'.2
i:

4 l

) .
- !

(COMANCHC PEAK STEAM ELECTRIC STATION, UNIT 1). i
,

1 "ALAB-868 25 NRC 912(1987) 2.9.5 i

f'
2.9.5.13

,

' 2. 9. 5.5 '
,

S.10.3 [
t F

l' eLI-86-15, 24 NRC 397(1986) 3.4.5 !
'

t

CLI-86-4.'23 NRC 113(1986) 3.415 !
5.7.1 j
6.t.4 ;

i

j.''LBD-86-3GA. 24 NRC 57S(1986). 2.9.5.5
j.

f. LBP-87-20, 25 NGC 953(1987) 2.11.2.4

f !

i I
i

|- (CCMANCHE PEAK STEAM ELECTRIC STATION. UNITS 1 AND 2),
j. ALAB-260.'t NRC 51(1975) 5,6.3

1

i _ALAB-621. 12 NRC 578(1980) 3.15
i

ALAB-714, 17 NRC 86(1993) 2.11.2.4 I

;- 5.6.1 !
'

1 5.7.1j. t

$ 'ALAB-716 17 NRC 341( 1983) ' 5.7.1 !

]~
' ALAB-870.' 26 NRC 71(1987) 2.11.2.2
: c

, ;
<. ,

1 1:. i
1

-

-

6

,
._. _ _ _ _ _ _ _ _ . _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ .. . - - - . . - . - , . - - - . . . . - .m .. ------- - . . . ..m.~.- , . . , - - . . - - .
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5 (COMANCHE PEAK STEAM ELECTRIC STATION. UNITS f ANC 2). |
j' . LBP-84-50 20 NRC 1464(1984) ' 2.11.2.4

,

L B P - 8 5 - 32.' 22 NGC 434(1985) 2,11.2.2'

i 3.5.2.2 '
,

6.16.1.3 !,
'

l !
'

~ 3.'t.1.1 [LBP-85-39 22 NRC 755(1985)
>

.{ LBP-85-41 22 HRC 765(1985) 2.11.4 |
'

. ?

j :tBP-8G-20. 23 NRC.844(1986) 3.1.2 (
'

i i.LEP-87-18, 25 NRC 945(1987) 2.11.2:

f" 2,11.2.2

fLBP-87-27 26 NRC 228(1987) 2.11.2'

'
!

i
1

(DAVIS-BESSE NUCLEA4' POWER STAilDN)' [.

ALAB-157.'6 AEC 858(1973) 5.8. 8.' )d

i - y

!I ALAB-25 4 AEC 633(1971) ~ 5.7
} . .

ALAB-290. 2 NRC 401(1975) G.11*

1

i Ata3-3OO. ~ 2 NRC 752(1975) . 5.12.2.1
5.4

' 6.11

I

ALkB-332. 3 NRC 785(1976) ( 4.1.1 ;

. . 6 4.2 f
6.4.2.1 ;

'

6.1.2.2
6.4.2.3

I

!
I

.t - (DAVIS-BESSE. NUCLEAR POWER STATION. UNI 7 1).
[j 'ALAB-297. 2 NRC 727(1975) 3.15

1- 5.12.2.1
1

; ALAS-314 3'Nkt 98(1976) ~5.12.2.1
i
{ ALAB-323. 3 NRC 33t(1976) 6.3 (

!1- -

.6.16.1.3 ;
1 tsp-e7-tt. 25 Nec as7(ass 7)

I

! I

I. ' (DAV75-BESSE NUCLEAR power STA7 ION. UNITS'1.2.3). !

|~ ALAB-379. 5 NRC'55/(1977) 3.17

I'i 6.4.2.2

+ t
~

i

!

k
e :
. I

i
- . , . . ., . . . . - . . , , , . . . - .-- , - - . , , . _ - . , - ,
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|
:1 FACILITY INDEM --+ JULY 1992 PAGE 10

(DIABLO CANYON NUCLEAR POWER PLANT. UNITS 1 AND 2).*

ALAB-776 19 NRC 1373(1984) 3.1.2

ALAB-781 20 NOC 819( 1994 ) . 4
5.10.1
5.6.3
6.15.7

ALAB-782, 20 NRC B38(1984) 5.6.1
6.24

ALAB-811 21 NRC 1622(1985) 3.16

ALAB-873, 26 NRC 154(1987) 2.9.5.13,

$
j ALAB-877 26 NRC 287(1997) 2.9.5

{ 5.7 1

{ 6.15.1.2
6.15.7

ALAO-880, 26 NRO 449(1987) 2.9.5
2.9.5.1
2.9.5.7 i

3.1.2.6
5.10.3
5.5.1
6.15.7

CLI-76-1 3 NRC 73(.1976) 5.4
5.8.11

CLI-80-11 11 NRC 511( 1980) 3.1.4.2
5.6.7

CLI'CO-24 11 NRC 775(1980) 2.9.5.9
6.23.3.2

CLI-80-6, 11 NPC 411(1980) 5.16.1

CLI-80-9 11 NEC 436(1980) 3.1.4.1
i

! CLI-81-G. 13 NEC 443(1981) 3.12.1
6.24.1

! CLI-32-39 16 NRC 1712(1982)' 3.4.4

| 4.4.1

!

! CLI-83-32. 18 NRC 1309(1983) 1.8

f 2.9.9
' 3.1.2.1.1

3.1.2.3
3.14.2
3.4.1
4.6

; 9 9 9
, .

.. . . .
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4
'

$ ~ (OIABLO CANYON NUCLEAR. POWER PLANT.~ UNITS 1 AND 2).
!I

~

6.14.3
j" 6.15.1
t- 6.15.1.1
j 6.15.6 ,

!6.16.14

6.20.4

f CLI-84-5. 19 NRC 953(1984) -6.26 ;
L

*!; CLI-85-14. 22 NRC' 177(1985). 5.18
5.7;

CLI-86-12. 24 N7C 1(1986) 5.7.-'

* 6.1.4
7
1

1 LEP-78-36. 8 NRC 567(1978)
i

'

3.12.4 ,

|

I LBP-81-5 13 NRC 226(1981) 3.4.1. }

| 4.4 1
i

i 4.4.2
6.15.1.1 ,l

:
5

LBP-86-21, 23 NRC 849(1986): 2.9.5 .:
L

' 3 1.1
4

1 6.1
6.15.7

i

f L8P-87-24. 26 NRC'159(1987) 2.9.5
2.9.5.7i

i

l

(DCOGLA5 POINT NUCLEAR GENERATING STATION, UNITS 1 AND 2),
j- ~ALAB-218. 8.AEC.79(1974) 2.9.5.6
j- 2.9.5.7

6.20.4'[- 6.9.1j
t

[ ALAB+277 1 NRC 539(1975) 3.3.1
I

'

3.3.11-
3.3 1.2.
'3.3.2.1
3.4.4

l'
4 .

t-

[., , (CRESDEN NUCLEAR POWER STATION.-ONIT[1).
I

'

,

1 CLI-81-25.~14 NRC 616(1981) 2.10.1.1'
I

! 2.9.4.1.2
|- 2.9.4.2

2.9.5.1 ,

*2.9.9.2.2
6.1. 4 |

t.

!
. I

1.

'

\
I'. f.a

k
! ~.

. . . ,. - . - _- -. . . . . , . . - - . . . . -- . - _ - - . . - . . . . . . - - _ _- . . . - - -. .
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;
i

1

| (DRESDEN NUCLEAR POWER STATION. UNIT 1). |
| 6.15.1 ;

!
LOP-82-52. 16 NRC 183(1982) 2.9.4.1.*i

j 2.9.4.1.2
2.9.5.1

! |
! ;
: >

1 !
'

(DUANE ARNOLD ENERGY CENTER).
ALA8-108. 6 AEC 195(1973* 2.10.1

j 2.10.1.2 f
; 3.4.2 |
t f

'
!

I
! (ENERGY SYSTEMS GROUP SPECIAL NUCLEAR MATERIALS LICENSE NO. SNM-21). t

! CL1-83-15 17 NQC 1001(1983) 2.2 f

i 6.13 |
!

! LBP-83-65 18 NRC 774(1983) 2.2
I 2.9.4.1.t '

! 6.13
: I

j (ENRICO FERMI ATOMIC POWER PLANT).
! ALAB-77 5 AEC 315(1972) 4.6
1

i
4

i
'
, (ENRICO FERMI ATOMIC POWER PLANT. UNIT 2).

ALAB-466 7 NRC 457(1978) 5.6.1
| 5.8.14
1 6.24.3 j
' ;

I ALAB-469 7 NRC 470(1978) 5.9
| 6.14
i
| 7618-470 7 NRC 473(1978) 2.9.4.1.1

{ 2.9.4.1.2
: 2.9.4.1.4

'

2.9.4.2 b
3.t.2.5 {

, 6.16.1 ;,
J :
4

L4 ALAB-707 16 NRC 1760(1992) 2.9.3.3.3 ;

I 2.9.3.3.4 '
I 4.4.2

'

1 6.24

5
ALAB-709 17 NRC 17(1993) 4.2.2 ,

5.5.1
5.5.2

i

| 9 O O ,

4 1
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f

| '(EXPORTS TO TAIWAN).
j CLI-B1-2. 13 NRC 67(198') 3.2.1
1 314.6

| 6.29.2.1 ,

i
1

|

} (EXPORTS TO THE PHILLIPINES). !
CLI-80-14, 11 N7C 631(1980) 5.7.1 |'

6.29.2.1 )
6.29.2.2 {

i !

| CLI-BO-15. 11 NRC 672(1980) 6.15.1.1 |

| 6.29.2 |
| i

I E

I b
i'

j (31NANCIAL ASSISTANCE TO PARTICIPANTS IN COMv1SSION PROCEEO!:1GS). |
CLI-76-23 4 NRC 494(1976) 2.9.10.1 ;

g
,

I

I
i
| (FLOATING NUCLEAR DOWER PLANTS). j

f} ALAB-489 8 NRC 194(1978) 1.8
3.1.2.5 |
3.3.1 -<

!6.15.7
6.16.1
6.16.1.1
6.18 j;

j 6.20.4 ;

: |

| ALAB-500. 8 NRC 323(1979) 5.14 i

l'

,

4

i LEP-79-15 9 NRC 653(1979) 6.15.2
' I

h I

! !.
.

I (FCRT CALHOUN STATION. UNIT 2),

i Lt P- 77-5. S NRC 437(1977) 1.1 |

i |

i l,
-

(FULTON GENERATING STATION. UNITS 1 AND 2). I'

'
, ALAS-206, 7 AEC 841(1974) 2.9.7
*

I |
.

! ALA3-657, 14 NRC 967( 1981) 1.3 '

! 1.9 i

3.1.2.1.1 |
3.4.3 :

I
LSP '9-73. 10 NRC 22O(1979) 3.1.2.5 ;

3

! 6.24 ,

I 6.6 ,

I
!

I'

| 9 O O
,1i

3 L
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|
>

*

(FULTON GFNERATIhK1 ST ATION, UNITS 1 AND 2)i.
LBP-84-43, 20 NRC 1333(1984) 1.9 i

,
e

9

?
5

(GE MokRIS'OprRATION SPENT FUEL STORAGE FACILITV).
LBP-8~ * . ;15 NRC:530(1982) 3.5.2

r -

,
(GETR VALLECITOS). , [

| LBP-83-19 17 NRC.573(1983) 2.5 >
t

2.9.3 +
,

2.9.4' i
i

,
,2.9.5

4 s

; .LBP-84-54 20 NRC.1637(1984) 2.9.3.3.3
3.6q;

LBP-85-4 21 NRC 399(1985)- 3.*7
,

1 3.s i

1:
4

I I
4

' (GRAND Guur NUCLEAR STATION. UNIT 1). -|
.

'

' Ct' **-44. 20 NRC 1055(1984) G.1 ;

h'LBP-84-49; 19 r C 1076(1984) 6.1.4
!. ,

j LSP-84-23. * 9 t' 4.1412(1984) 6.1.4 [
t

p.
- 'LBP-84-39..20 34C 1031(1984)- -6.t.4

a

4

(GRAND GULF NUCLEAQ STATION. UNITSLt AND ? % . I

.ALAB-130, 6..AEC,423(1973) 2.6.3.s ti

2.9.3 t

,.^

.2.9.5.1 g;

i 3.5
- ,

h -- AL'AB-idO. 6.AEC 575(1973) . 2.9.7' *

; 15.10.1 ,

i . . .
5

ALAB-199.'7 AEC 455(1974) 5.13.1.1
'

5.4
,

4 '

I ALAB-704 16 NRC 17a5(1982) 2.9.3.3.3 i

! 2.9.3.3.4 i
6.20.2 [,

'
6.'20.4 i

4.
4 - LEP-73-41 6 AEC-1057(1973) 2.9.3.5 |
< 2.9.8 ;
4

ia-
;

!

i

.

j. I
t,'

. - .. -.-_2______-______-.__ _ _ _ - - _ _ _ _ _ - _ _ _ _ _ _ _ _ _ _ _ _ _ _ = . _ . - . _ _ _ _ _ _ _ _
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I
I (GRANO GULF NUCLEAR STATION. UNITS 1 AND 2).
! ibP-82-92 16 NRC 1376(1982) 2.9.3.3

6. b4
| !

i !
i i

I (GREENE COUNTY NUCLEAR PLANT). |
- ALAB-434 6 NRC 471(1977) 2.9.7 k

1 r
i

ALAB-439 6 tJRC 640(1977) 5.12.2.1 j

| 5

(GREENWOOD ENER4w CENTER. UNI 15 2 AND 3).
ALA8-225 8 AEC 379(1974) 2.8.1.1

k 3.1 4.1

ALAB-247 8 AEC 936(1974) 6.15
6.15.8.2

! ALAB-376. 5 NRC 426(1977) 2.9.4.1.1
2.9.7
3.1.2.4 [

'
; 5.4

| 5.8.1 |
;-

ALAB-472, 7 NRC 570t.978) 2.9.7 |

| 5.4 i
I 5.8.1 |
: i

| AtA8-475. 7 NRC'759(197F) 2.9.3.3.3 |

I |
! i

:i
i

('i. B. RGBINSON, UNIT 2).
! ALAB-569 10 NRC 557(1979). 6.15.6.1 ;

! 6.15.8.5 [

LBP-7P-22 7 NRC 1052(1979) 6.15.E.4

i'
r

(HANFORD NO. 2 NUCLEAR POWER PLANT). |

|ALAB-113, 6 AEC 251(1973) 3.10

!

| F

i (HARTSVILLE NUCLEAR PLANI UNITS 1A.2A.18.2B). !
'

| ALAB-767 5 NRC 92( 1977) 3.11
1 3.11.1.1.1
E. 3.13.1

5.10.1 j
5.10 3 i

|

9 9 9 |
'

,
.t . _ _ . . _ _ _ _ _ _ _ ___. .-
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(HARTSVILLE NUCLEAR PLANT Ur.ITS 1A,2A.18.28).
. 5.6.3
{ |- .

"

'

ALA8-380. 5 NRO.572(1977) 3.1.2.3-
4.15.8.1 1

6.19.2 !

; 6.9.1
t.
t . .

5.13.4I f. ALAB-409. 5 NRC.1391(1977)-
.

p
j' .ALAB-418, 6 NRC 1(1977) 4.5
I 5.12.1 :

2

l.
( '( ALAB-463 7 NRC 341(1978). 3.3.2.7
! 3.11.4

3.13.1
3.14.3
3.16
3.7.2
4.3'

| 4.4
5.5.1 1

6.7.1 -I
6.7.2

At.AB-4671 7 NRC 459(1978) '4.5
5.1
5.4-
5.5
S.6.1
5.8.15

ALAB-554 10 NRC 15(1979) 3.5 y

-

I
:- 1

(HEMATITE FUEL FABRICATION FACILITY).
LBP-89-23 30 NRC'140(1989) 2.9.3

2.9.4.1.1
2.9 8.1.2 {i

f' ~ 6.13 |
'

1
LSP-39-25. 30 NRC 187(1989). 6._13 |

i

; HOPE CREEK GENERATING STATION UWIT"1).,

, ALAB-759. 19'NRC 13(1984) 3.1. 4. t .

|.
3.1.4.2
3.17

j. ,

! )
i '

_ ._ . , , . . , . . . _ , , . .- . . , . _ ,2 , _. .m._., w., .. . . , . . . , . - _ . . _ _ , , . . . . _ _ , . ,_,_._..._.__m__., .4
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:( 54DI AN POIN7 ST4 TION. UNIT 2).
i; ALAB-414, 5 NRC 1425(1977) 5.15

5.74

{| . AL/B-453. 7 NRC .31( 1978) 6.15.8.1

| ALAB-75 '5 AEC'309(1972) 1.10 b

I*
.CLI-74-23. 7 AEC 947(1974). 2.9.5.9 |

j_ 6.16.1.3 j
,

6.16.2 '

,
'

L

o
E

4 '
*

. .

-

j (INDIAN POINT STA710N. UNIT 3). .j
l ALAB-281, 2 NRC 6(1975) S.12.1 ,
i 5.13.1.2 !

{ 54 #

' I.CLI-?t-29, 8,AEC 7(1974) 3.4.2
.

i ); ,CLI-75-14, 2 NRC 835(1975) 3.9
;. 6.15.8.1 i

1 i

I*

; .' t

3. .(INDIAN POINT-STFTION, UNITS 1 2"AND 3), f

| ALAB-319 3 NRC 188(1976) 3.1.2.3 !

3.4.2,

3~ 6.16.1 3 i
ft

ALAB-357 4 NRC 542(1976). 6.1.5 !

;.

| ALAB-377.'5 NRC 439(1977) 2.6
3.3.3 '

;'
'

-

,6.24.1 i
. r

CLI-75-8 2 NRC 173(1975),

! "6.24.3 7

CLI-77-2. 5 ' ' C 13(1977) 3.7
6.5.4.1

'

j
! -

, 5 NRC 31(1977) 6.1.5 7

?

.CLI-77-4*

,
- .

<
,

?

(INDIAN POINT. UNIT NO. 2); (INDIAN POINT.-UNIT hc. 31
!. LBD-82-105. 16 NRCl1629(1982) 2.9.5
1 3.4 [
! 6.20.3 [

3

| .LBP-82-113. 16 NRC_1907(1982) 2 11.3 |

I' LEP-e2-12A, -15 NRc sis (1982) 3.1.2.4 |
|
t

f.

<

!
*

!
i
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(LA CROSSE BOILING WATER REACTOR).
LOP-81-7 13 NRC 257( 1981) 6.24.5

k
LEP-82-58 16 NRC 512(1982) 3.5

3.5.1
3.5.2 ,

3.5.3
; . 6.15.4

| 6.15.5
' 6.15.6

6.15.7
i

| LEP-88-15. 27 N7C 576(1968) 1.9
3.1.2.1
6.15.1.1

i

f
5

1
! (LASALLE COUNTV NUCLEAR STATION. UNITS 1 AND 2),

f ALAB-153 6 AEC 821(1973) 4.4
4.4.2'

CLI-73-8 6 AEC 169(1973) 2.8.1.1 (
3.1.4.t

,

!
,

|n

1

! (LIMERICK GENERATING STATION. UNIT 1)
;. ALAB-833, 23 NRC 257(1986) 2.3.5.9

2.9.7'

I

! ALAB-835. 23 NRC 267(1986) 5.7.1
|

1

|
LGP-86-9 23 NRC 273(1986) 2.9.3.1

1 2.9.3.3.3

L8P 88-12, 27 NRC 495(1998) 3.5.2.3
i

! !
! I

| (LIMERICK GENERATING STATION, UNIT 29.
CLI-89-17 30 NRC 105(1989) 5.7

i
i

i
| (LIMERICK GENERATING STATION. UNITS 1 AND 2).
|- ALAS-262 1 NRC 163(1975) 2.3.9.1

6.15.3,
'

6.20.4
|

| ALA8-726 17 NRC 755(1';83) 3.1.2.1
,

5.6 1 |
-

!

ALAB-765. 19 NRC 645(1984) 2.2

.
9 9 9 i

I'
i

. , . . - , _ _ . ,
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1

I (LIMERICK GENERATIkK: STATION. UNITS 1 AND.2).
2.9.5.5

|
3.1.2 1
3.4.1

) 6.13
i 6.5.4.1
l

| ALAB-778 20 NRC 4h(1984) 5.5.t.
5.8.11
-6.13
6.16.1

|

ALAB-785. 20 NRC 848(1984)- 3.1.2.t.t |
6.15.1 '

6.16.1
6.5.1
6.5.4.1

{f 'ALAB-789 20 NRC 1443(1984) 2.9.4.1.1
5.7.1
6.26

~

ALAB-804 21 NRC;587(1985) 2.9.5
2.9.5.1
3.1.2.1.1

ALA3-806.'21 NRC'1183(1985), 2.9.5.1
2.9.5.13
2.9.5.5
2.9.5.8

ALAB-008, 21 NRC :.1595( 19PS ) 2.9.9.'2,2
3.11.1.1

1 5.7.1.
6.16.1.3

'

ALAB-814 22'NRC 191(1985) 5s7
5.7.1

ALAB-819, 22 NRC 681(1985) 2.S.5
2.9.5.*

;2.9.5.5 .

3.1.2.1-
.3.1.2.7
3.9.4.2 .

|

i

3.11.1.1
3.11.1.1.1 i

':3.11.1.3
3.12.4
3.8
4.3
5.'10.3
6.15

i

| S.15.1.2 i

|
,
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7 (LIMERICM-GENERATING STATION. UNITS 1 AND 2).
I

I' 3.7
'|| 5.19.1
f4

!: ALAB-863. 25 NRC 273(1957) 2.11.5 |
* 3.11.1.1.1 p

5.1
,

'
5.10.3
5.5.1*

5.8.2s. ,

* ?
.

f

{ CL1-85-13. 22 NRC .1(1985) 5.7 !
2- r
1 iCLI-C5-15 22 NRC 184(1985) 2.11.1

>

9 2.9.5 ;

I 3.1.4.1. .;
5.7 {4

f
- CLI-86-18. 24 NRC . 501( 1986 ) 4.4.2 !

! 5.6.1
4 6.4.2

|
6.5.1

f
I

{ Ctt-86 6. 23 NRC.13O(1986) 4.4.1 -

4. 4.2 .4

i CLI-89-10. 30 NRC 1(1989) 6.15.1.1
;_

; CLI-89-15 30 i4RC 96(1989)' 5.7.1
6.15.1.1j

1 LOP-82-43A. '15 NRC '142(1982) 2.9.3;

| 2.9.4.'1.1

j 2.9.4.1.2
f-2.9.4.2

|
! 3.4.1 |
: 6.is h,
| 6.15.1

i

{n LS P - 8 2 -7'2. 16 NRC,968(1982)' 6.14 {
6.15.8 )

j
I

t' 6.15.8.4 r
i f
f E
i. LGP-83-11 17 NRC 413(1983) '6.15.6

|- 6.15.8 |
t. 6.15.8.5 't

!

;;LBP-83-25 17 NRC 681(1983) 3. f.2. f .

5.6.1
I,5.8.10
i

LBP-83-39..18 NRC 67(1983)1 1.8 f
!

i 2.5.E.5
fj. 2.9.5.8
te

!. - I,

i
.

r
h
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(MAROLL' HILL NUCLEAR GENERATING STATION, UNITS 1 AND 21, r

5.15.1
5.18
5.19.4
5.7.14

6.18
6.5.1
6.5.2

ALAB-530 9 NRC 2G1(1979) 4.4

CLI-80-10, 11 NRC 438(1980) 2.9.3.1
2.9.4.1.1

' 2.9.4.2
6.24
6.24.1.3

L6P-86-16, 23 NDC 789(1986) 6.14.3 {

LEP-86-37, 24 NRC 719(198G) 1.9
3.1.2.1

(MIDLAND PLANT UNI 75 1 AND 2).
ALAB-101 6 AEC 60(1973) 2.8.1 1

2.8.1.1 }4

2.8.1.3
3.1.4.1 !'

i

ALAB-115. 6 AEC 257(1973) 5.10.2.2 1

ALAB-118 6 AEC 263(1973) 2.11.5
'

ALAB ' 6 AEC 322(1973) 2.11.5
2.11.6

. = ;

5.8.3.1

ALAB-123, 6 AEC 331(1973) 3.1.1
3.10

'3.7.2
5.5.1
5.5.2

ALAB-235. 8 AEC 645(1974) 4.3.1
6.14.2.1

ALAB-270, 1 NRC 473(1975) 5.10.1
5.1o.3
5.13.2.

ALAB-282 2 NRC 9(1975) 5.2

| 9 O O
,

_ _ _ _ _ _ _ _ _ _ _ . _ _ _ _ _ _ _ _ . _ ___
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. (MIDLAND PLANT.iUNilS 1 AND 2).
ALAB-283 2 NRC'11(1975) 6.24.5

AL AB-315. 3 NRC |101( 1976) 6.24.5

ALA8-344 4 NRC.207(1976)- 5.8.2

.ALAB-379. 5 NRC 565(1977) 3.12
3.12:2

n .

5 NRC 603(1977) 2.9.10.2
.- .

! 'ALAB-382
.

3 12.3

ALAB-395 5 NRC 772(1977) 5.15.2
5.18
5.19.3

'

. 5.6.2-
5.7
S.7.1
6.15.3.2

'ALAB-417. 5 NRC 1442(1977) 5.4
6 14.3
6.4.1.1

ALAB-438 6 NRC 638(1977) 2.11.6
5.12.2.1

ALAB-458 7 NRC 155(1978)~ '4. 3 ~
5.15.3
5.7.1
5.7.2
-6.15.4.2

ALAB-468 7 NQC.464(1978) 3.3.4
5.8.2

ALA8-541. 9 NRC 436(1b79)' 5.12.2.1
5.8.2a

ALAB-634, 13! NRC 96(1981) '5.12.2.1

ALAB-674 . 15 NDC 110(1982)- 3.1.2.1
3.1.2.1.1-

ALAB-684 16 NRC'162(1982)' 3.1.2.5
5.4

ALAB-691 -:16 NRC 897( 1982) . 1.5.2
3.1.2
3.7.1
4.2
4.2.2
4.6

.e-.- . . . _ - _ . <-._-~_.e..--. ..--,_m._..-~ _ - - - . ~ . > - . . ~ _ . . . - - . _ . . , - . . . _ _ . . - _ _ , - - - - . . _ . . _ _ _ _ , _ . _ - _ _ . _ . . . . ~ - _-
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FACILITY INDEX --- JOLY 1992 PAGE 38 ;
,

I

; (MIOLAND PLANT, UNITS 1 AND 2).
5.1

!
5.5.1

;
6.4.1,

;
6.4.1.1

g
i 5
'

ALAB-764 19 NRC 633( 1984 ) 2.11.2 f
2.11.2.4 )
2.11.2.5 ;
2.11.6 6

i

fALAG-842. 24 NRC 197(1986) 2.9.9.3
2.9.9.4 i

t

I CLI-74-3, 7 ACC 7i1974) 6.24.4 :'
t

CLI-79-3 9 NRC 107(1979) 6.4.2.2 i

i i

| CLI-83-2. 17 NRC 69(1993) 1.5.2 ;
t

I
LPP-74-54 8 AEC 112(1974) 3.7

r

I i
j LEP-78-27, 8 NRC 275(1978) 2.6.3.3 [
! 2.9.3.1

2.9.4
s 2.9.7 i
! 5.8.1
e

LEP-81-63. 14 NRC 1768(1981) 2.11.2.6 t

| 3.12 [
i 6.5.4.1 k

! f
4 LBP-82-118 16 NRC 2034(1982) 6.21
i
s LBP-82-63 16 NRC 571(1982) 2.9.3.1 >

j 2.9.3.J.3 |
; 2.9.5.5 j

3 6.15.6 j
6.21 I

6.8 |
r

; LBP-82-95. 16 NRC 1401(1992) 6.15.6 !
i ,

j LBP-83-28. 17 NRC 987(1983) 2.9.9 L

| 2.9.9.2.2 L

: 3.13 |
4

LEP-83-53, 18 NRC 282(1983) 2.11.2 |
2.11.2.4 t

I !
4 LEP-83-64 18 NRC 766(1983) 2.11.2 P

k*

2.11.2.4

LBP-83-70, 18 NRC 1094(1983) 2.11.2.4

i
!:

' O O O !
,

- - _ . _ . . - - _ - --_ Y
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(MIDLAND PLANT, UNITS 1 AND 2),
LEP-34-20, 19 NRC 1285(1984) 1 5.2

2.9.5.4
2.9.5.5
' 7.?.7
4 .4.2

LBP-85-2, 21 NRC 24(1955) 2.9.) 3
2.9.4.4

(MONTAGUE NUCLEAR POWER STATION, UNIT $ * AND 2).
LEP-75-19, 1 NRC 436(1975) 1.P

( 6 5.1.1
|

l

I
(MONTICEL LO PL ANT , UNIT 1).

ALA8 16, 4 AEC 435(1970) 2.11.2.4
6.23.3.1

! ALAB-611 12 NRC 701(1980) 4.6

ALAB-620. 12 NRC 574(1980; 3.4.3

4 AEC 440(1970) 2.11.2.4
6.23.3.1

(NEP UNITS 1 AND 2),
LBP-78-18, 7 NRC 932(1978) 2.9.3.3.3

4.8P-78-9. 7 NRC 271(1978) 1.5.1
f.8
0.1.2.5
6.16.1

i

j
(NINE MILE POINT N'JCLE AP STATION, UNIT 2),

|ALAB-264 1 NRC 347(1975) 3.16
1

e.7.3.2
4.4.2
5.2 ,

I

5.6.3 l

6.15.3

LBP-74-26 7 AEC 758f1974) 3.60

LBP-83-45, 18 NdC 213(1983) 2.10.2
'. 9.4.1
2.9.4.1.1

..

-_-_

. .
.

.. , ,, , _ ,
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(NORTH ANNA NUCLEAR ;TATION, UNITS 1 ANO 2).
ALAB-146 6 AEC 6at(1978) 2.9.3.2

2.9.4.1,4

; ALAB-256, 1 NRC 10(1975) 2.9.1
3.13
3.7

1 3.8
4.3

ALA8-289 2 NRC 395(1975) 2.9.3.3.3

ALAB-324, 3 NRC 347(1976) 1.5.2

I ALAB-342, 4 NRC 98(1976) 1.9.3.3.3
! 2.9.3.3.4
i 2.9.4

2.9.4.1.1
2.9.7.1
5.5.3a

ALAB-491, 8 NRC 245(1978) 5.5.1
| 5.6.1

6.9.2.23

' ALAB-522, 9 NRC 54(1979) 2.9.4.1.1
2.9.7.1

! ALAB-551, 9 NRC 704(1979) 4.6
5.19.1*

5.5.1
5.6.1
6.5.4.1i

t
' ALA9-555. 10 NRC 23(1979) 3.12.4
; 3.16

ALAB-558, 10 NRC 35481979) 5.10.2 |

ALA8-578, t1 NRC 189(198D) 4.6
5.15

ALA8-58a. 11 NRC 451g 80) 3.1.1'

3.3.2.4
3.5.2.3

'- 3.5.4
3. 'a . 5 ,

,'5.b,

i 5.8.2
6.15.4 !'

CLI-74-16, 7 AEC 313(1974) 2.11.3
2.11.5j

s

9 9 et

,

.
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'

L. . .

i -. (NORTH ANNA NUCLEAR STATION. UNITS 1 AND 2).
4 CL f -76--22 4 4 NRC 480(1976). 1.5 2- '

6.5.4,1-
:

'

I h

*

UNPUBL.' OEC(1976)' b2J9,2 '

,

e
>

f

f -(NORTH ANNA. POWER STATION. UNITS 1 A ND' 2,' .
'

'

ALAB-741,.18.NRC 37t(1983) 5.12.2
5.12.2.1.

$ ALAB-790, 20 NRC.1450(1984)- 5.1
. < 15.*.s

! LBP-95-34 22 NRC 48t(1985) '6.15.4 *

; ...

<

~

~(NORTH COAST NUCLEAR PLANT, UNIT.1).
ALAB-286, 2 NRC 213(1975) 2.9.7 '*

| 5.8.1% i
i .

4 -ALAB-313, 3 NRC'94'(1976) 7.7
6.5. 2 :; .;

'ALAB-605.'12 NRC 153(1980) 1.10 ' [
'

i

)' ALAB-652.,14 NRC 1125(1981) 1.3
f.9

4

k
'

ti,NRC 765(1980) '2.9.10.LBP-80-15*

- 3.1.2.2
| 3.5.1.*

t

I

k.

i (NUCLEAR FUEL. RECOVERY AND' RECYCLING CESTER).,
* JALAB-447 6 NRC 873(1977)~ 2.10.2 ;

i
:

)| '(OCONEE NUCLEAR STATION AND MCGUIRE NUCLEAR STATION)..

. ALAB-528.'9 NR2'146(1979)' 2.9.3.3.'3
j

'

?2.9.4.1;2

i 2.9.4.2. >

*'

2.9.6
!

It
i' '(ONE FACTGaY R04." GENEVA.- OHID A404*). *

.

ALAB-9294'31 NRC 2.71(**990)' 5 12.2' ?
'

4- .

$~ LBP-89.11 29 NRC 306(1989) 3 .1 '. 2 . 2 '
* '

'

t
'

,

s r
1 i

;
_ , . . _
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(ONE FACTORY ROW. GENEVA. OHIO 440*'\,
L8P-90-17, 31 NGC 540(1990) 3.5.2.3

6.24.3

LBP-91-9, 33 NRC 212(1991) 3.5.2
3.5.2.3

(PALISADES NUCLEAR PLANT).
ALJ-80-1, 12 NRC 117(1980) 2.11.2.4

2.11.3
6.23.1

LBP-i9-20. 10 NPC 109(1979) 2.9.4.1.1
2.9.4.1.2
2.9.4.1.4
2.9.5.1
6.15.1.1

(PALISADES NUCLEAR POWER FACILITY),
LEP-82-101 16 NRC 1594(1982) 2.9.9.5

'

(PALO VERCE NUCLEAR GENERATING STATION. UNITS 1, 2 Ai,Z '8

ALAB-336, 4 NRC 3(1976) 43

ALAB-713. 17 NRC 81(19'3) 2.9.7
9.6.6

CLI-91-12 34 NRC 149(19911 2.9.5
2.9.5.1
2.9.5.10
2.9.5.3
2.3.5 6

4

LBP-82- 17A, 16 NRC 1964(1982) 3.1.2.i
3.1.2.6
6.15
6.15.1.2
6.15.6

L8P-82-1178, 16 NRC 2024(1982) 2 . 9. '3
2.9.3.3.3
4 4.2

LBP-82-45, 15 NRC 152(1982) 6.15.0

LGP-82-62, 16 NRC 565(1982) 5.12.2.1

LBP-91-13, 33 NRC 259(1991) 2.9.9.5

O O O
_ -
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, ,

'

'(PALOLVERDE NJCLEAR GENC3hi1NG STAftDN. UNITS 1. 2.'AND 3).
6.17.1*

,

1. ,

'

LBP-91-18. 33 NRC 394(1991) .3.1.2.2 i

',

.LBP-91-19 33 NRC 397(1991) 2.9.5
2.9.5.1
2.9.5.10

| 2.9.5.6

LBP*91-20. ' 33 N4C 416( 1991) 2.9.5.1 ,

~ , . -

LBP 91-4, 33 NRC 153(1991). 2.9.3;1 ,

2.9.4.1.1
2.9.4.1.2 !

t

(FALD VERDE NUCLEAR GENERAT 4 STATION, UNITS 2 AND 3).
ALAB-742, 18 NRC 380(19 5.12.2

5.12.2,1
,

- i
'

LBF-83-36 18 NRC 45(1983) ,1.8
3.1 2.1

i 3.*.2.5

{ 6.15.1.1
6.15.3

i 6.16.1 ,

<

!
,

Ia

(PATHFINDER ATOMIC PLANT).
.

*
7LP''-89-30. 30 N4C 311(1989) 2.9.4 i
6

i 2.9.4.1.1
2.9.4.1.2-

2 2.9.4.1.4
f

;. .LBP-90-3.131 NRC 40(1990) 2.9.4'1.2 t
.

{2.9.4.1.4~
; 6.13 ;

i
'

,

' (PEACH-BOTTDM ATOMIC POWE9 STATION, UNIT 3). {

ALAB-532. 9 NRC 279(1979) 4.?
6.15.8.5

t f(PEACH BOTTOM ATOMIC STATION. UNITS 2 AND'3),
t ALAB'158 6 AEC 999(1973) 5.7.1
!
1

ALAB-165 '6 AEC 1145(1973) -5.11.2-

4

1
' s

i

,

4

I ie -

9 f gq
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i 1

| (PEP"'i BOTTOM ATOMIC STATION, UNITS 2 AND 3), '

; .~.L AB - 216, 8 AEC 13(1974) 2.9.5.1 |
"

6.16.2 l

|
ALAB-221, 8 AEC 95(19741 5 7.1 ;

,

IALAB-389, 5 NRC 727(1977) 3.1.2.1.1
!

| 5.19.1
>

1 j. .

5.5.4 !i ALAB-540, 9 NRC 428(1979)
' i

.

'
| ALAB-546, 9 NRC 636(1979) 5.5.4

! ALAB-562 10 NRC 437(1979) 6.15.1.2 j

6.15.8.1 [;

! I
ALAB-566, 10 NRC 527(1979) 3.3.5.2 e

3.7.1 |,

| 6.9.1 !

! )
CLla?4-32, 8 AEC 217(1974) 2.10.2 L

i

i i

!,!
.

! (PEACH BOTTOM UNITS 2,3: ISLAND UNIT 2: HOPE CREEK UNIT 5 1.2). I

!ALA8-640, 13 NRC 487(1981) 3.171

l -
-

r

!
..

! (PEBBLE SPRINGS NUCLEAR PLANT, UNITS 1 AND 2). !

| ALAB-273, 1 NRC 492(19~d) 2.9.7 I

i 5.8.1
4

ALAB-333, 3 NRC 804(1976) 2.9.4,

; 2.9.4.1.1 ,

!
: CLI-76-26, 4 NRC 608('976) 3.3.6 [

l !

CLI-76-27, 4 NRC 610(1976) .9.4 [' *

2.9.4.1.1 |
2.9.4,2 }

4

| (PERKINS NUCLEAR STATION, UNITS 1, 2'AND 3),
ALAB-JO2, 2 NkC 856( 1975) 2.9.7 ?

4

! 5.8.1
!

! ALAB-431 6 NRC 4(0(1977) 2.9.3.3.3
i

- . ALAS-433. 6 NRC 469(1977) 5.12.2
i 5.2 i
e

'

| ALAB-591, 11 NRC 741( 1980) 3.1.2.1

: . ,

| O O O |
;

-
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futNKINS NUCLEAR. STATION. UNITS 1, 2 AND'3),
*

ALA8-597, 11 NRC 870(1980), 5.6.5;

5.8.10 >

b ALABa668; 15'NRC 450(1982)' '1.9

LBP-82-81 .16 NRC 1'12(1982) 1.9

,

'(PEERY NUCLEAR POWER PLANT..LNIT 1).

0.
.L8P-90-15, 31.NRC 501(1990)' 2.9'4.1.1.

. ;

'L6P-90-25, 32 NRC 21(1990)' 2;9.'4 ,1 ,1
'

,

. (PERRY NUCLEAR POWER PLANT, UNITS 1'AND 2), t

ALAB-294 2 NRC'663(1975) ~5.2

{ ALAB-298, 2 NRC 730(1975) . 3.1.2.5

'ALAB-443,' 6 NRC 741(1977)-' 3.1.2.1 ,

}' 3.1.2.6
3.14.2.

3

3.5.2.3
. 3. 5.~ 3.

5.6.4 . j,

ALAB-675 15 NRC.110(1982). ;5.12.2.1 9

i.
ALAB-706 16 NRC|1754(1982)- 2.9.5-

. '

5.12.2.14
'

' s:

f ALAB-736, 18'NRC.165(1983) "3 15
I
'

I 3. 5.5 -
3 ..

j ALAB-802.s21 NRd . 490(~ 1985 )' :2.92
4 3.1.2.7
j. 3.11 f.1.1' ,

5.10.3 -
'

i 6.16.1.2'2

"ALAB-805. 21 NRC 596(1985) 5.12.2:'
4
* 5.12.2.1'

j - 'ALAB-820. 22'NRC'743(1985).' 5.7 1
y
; 'ALAB-831;'23 NRC 62(1986). '6.27

i. .
.

3 ALAB-841, :24 NRC 64(1986) 3.3.1~ ;

i
'

3.5.2 3
'

] ,5.10.3'

'5.6.3 '

!~
a

i
r

4

. , . ,. - m . . . . _-
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(PERRY NUCLCAR POWER PLANT, UNITS 1 AND 2),
5.8.2
6.16.1.3

CLI-86-20. 24 NRC 518(1985) 2.10 2

CLI-86-22. 24 NRC 685(1986) 1.8
5.15.1

CLI-86-7, 23 NRC 2?3(1986) 3.14.2
4 4.2
4.4.4

L8P-81-24 14 NRC 175(1981) 2.9.4.1.1
3.17

' L8P-81-35, 14 NRC 682(1981) 2.11 4
2.9.3.3.3
2.9.5.3
2.9.9.'2.2
3.f.3_2

i

L8P -81 -42. - 14 NRC 842(1981) 2 9.5.7

L8P-81-5', 14 NRC-1037(1981) .6.21.2

LBP-82-1A. 15 NRC 43(1992) 2.9.5.7
6.9.1

LBP-82-102. 16 NRC 1597(1982) 2.11.2.2

LBP-82-11, 15 NRC 348(1982) 2.9.5.5
2.9.5.7

LBP-82-114 '16 NRC 1909(1982). 3.1.2.5
3.5

r

LEP-82-15. 15 NRC 555(1982) 2.9.5.5
2.9.5.7

LGP-82-53, 16 N',C 196(1982) 2.9_3.3.3.

5.18

L8P-82-67, 16 NRC 734(1982) 2.11.2.8

LnP-82-69, 16 NaC 751( 1982) 3.1,2.1'

LBP-82-79 's6 NRC 111(1992) 2.9.5.5
3.1.2.3

L8P-82-89, 16 NRC 1355(1982) 2.9.5.5

LBP-82-9, 15 NRC 339(1982) 3.1.2.3,

O O O
- -
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f?ERRY NUCLEAR POWER PLANT. UNITS 1 AND 2).*

~ 1759(1982)-~ 2.9.5.5* LBP-82-90,.16 NRC

!LBP-82-98,[16 NRC 1459(1w82) 2.9.5
.

L8P-83-18 '17 NRC 501(1983) 6.17.1

; LBP-83-3, 17 NRC 59(1983) 3.5.2.3
3.5.3

LBP-83-38, 18 NRC 61(1983) 6 13
6.15.1.1

.

!
.

L8P-83-46, 18 NRC 218(1983) ' 3. 5. 3 ,

LBP-83-52, 18 NRC 256(1983) 3 .1. 2 .

LBP-83477.-.18 NRC 1365(1983) 5.4*

j- 'LBP-83-79, 18 NRC 1400(1983) 2.11.1

LBP-83-SO, 18 NRC 1404(1983) 2.9.3.3.3
2.9.5.5 ,-

L6P-84-28.~20 NRC 129(1984) 2.9.5.1 ;

LB?-84-3 19 NRC 232(1984): 3.14.2 ;

4 4.1-*

iLBP 85-33 -22 NRC,442(1985) 2.9.5.6
6,20.4+

..

(PHIPPS BEND NUCLEAR PLANT, UNITS 1 AND 2).
ALAB-506,~8 NRCLS33(1978) 6.15

s
ALAB-752, 18 NRC'1318(1983) 6.5.4.1 ...

' L8P-77-14, ~ 5 NRC 494( 1977) 6.15

LBP-77-60, 6 NRC 647(1977) 6.15.4.2

1 i
a

I' (PILGRIM NUCLEAR POWER STATION),
! ALAB-81. 5 AEC 348(1972'

'

'5.7.1
4

?

[ ALAB-816, 22'NRC 461(1985) 2,9.3.3.3
' 2. 9. 4 ~ - )
2 9.4.1.1
6,20.1

<

CLI-82-16 '16 NRC 44(1982) 2.9.3.1
i ;

I,
:

i.
4

s ~ v ,_ & , m s
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4 r

(PILGRIM NUCLEAR POWER STATION).
6.24.1.3

LUP-85-24 22 NRC 97(1985) 2.9.3.3.3
2.9.4
2.9.4.1.1 |

l' !
5

f
f(PILGRIM NUCLEAR STATION). i
.ALAB-74, 5 AEC 308(1972) 5.10.2.1 i

[

ALAR-83 5 AEC 354l1972) 3.1.1 !
3.11.1 1 !'

| 3.16 |
|

4.2 !

|

!

("!LGRIM N.; CLEAR STATION, UNIT 1). i

ALAB-19t. 7 AEC 417(1974) 3.5.1.2 |
[ 6.1,4.3 i

;
'

1148-231, 8 AEC 633(1974) 4.6 :
: 5.8.6
1 ,

t !
I l

I,

i (PILGRIM NUCL2.AR FTATIGN. UNIT 2), i

! ALAB-238, 8 AEC 656(1974) 2.9.3.3.3
'

i

ALAB-269, 1 NRC 411( 1975) 2.9.7
'

5.4
5 8.1

ALAB-479, 7 NQC 774(197P) 3.7 |

: 6.16.1
i s,

[ LEP-74-63 8 AEC 33011974) 2.9.3.3.3
~

!

I LBP-76-7 3 NRC 156(1976) 2.9.9.5 i
! 3.G I

I
i

-

'

!
.

(POINT BEACH NUCLEAR PLANT).|

! ALAB-73, 5 AEC 297(1972) 4.6 I
'

|

| f,,

i (POINT BEACH NUCLEAR PLANT. UNIT 1). !
ALAB-696 16 NRC 1245(1992) 2.11.1 !

| 3.1.2.4
'

, , , ,,
! I

i h

| 9 9 9 :
!

4 . _ .
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.(POINT BEAU 4 NUCLEAR PLANT. UNIT 1). ,

'

3.3.2.4
3.3.4
3.5.

I .' 3.512.1
l~ 4 . 6 ..

5.13,2
5.4.

.

.

'!
ALAB-719, 17 EDC 387(1981) .3.3.1 -j

;
3.6

CL1-80-38 12'NRL 547(1980).
'!

2.9.4.1.1

LBPysO-29..12 NRC.58?(1980) 5.14
. . |

LBP-82-108 16.NPC'1811(1982) 2.9.5 j

2.9.9.5 a

3.6 I
:
i
I

(POINT BEACH NUCLEAR PLANT. UNIT.2).
ALAB-137 6 AEC-491(1973)' 3.7.2

6.23.3,1'

ALAB-78.-5 AEC-319(1972) -3.1.1-
S.16 |
4.2 ;

,

5.6.1 ;

5 6.3- i

6.2G,4

ALAB-32 5 AE-- 350(1972) 6.15.8.1'

S.15.8.2

(POINT-B2ACH NUCLEAR PLANT; UNITS 1'AND 2).
ALAB-SS6' 15 NRC 277(1982) 5.11.

5.1 i 1
S.11.2 |

-1

ALAR-739. 12 NRC 335(1983)' 3.1.2.1 'l
I

S.10.3
5. 6 .1 ---

LBP-78-23. E NRC 71(1978) 2 . 6 --'
2.9.3
2.9.3.1
3.1.2.2

LBP-81-39. 14:NRC 819(1981) 3.1.2.4 ;
I

|,:

| -: ,!

[: "'
.

i
'

|
1- -

,
i|J

_ _ _ _ _ _ _ _ . _ _ _ . _ _ _ _ _- _.__-___m -. ._ _ _ . . __ ,_ - _ . - . . _ . . .

6
'

-
-

.
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(POINT BEACH NUCLEAR PLANT, UNITS 1 AND 2),
LBP-81-44, 14 NRC 850(1981) 3.1.2.4 i

' LBP-81-45, 14 NRC 853(1981) 3.1.2.4
3.4

,

| LBP-St-46 '9 NRC 862(1981) 3.1,2.4
!

LBP-81-55, t- '4 C 1017(1981) 3.3.7
3.4.1
3.5.3
6.23.3.1

f LBP-81-62, ,14 NRC 1747(1981) 6.23
i >

}: L3P-82-10, 15 NRC 341(19829 2.11 ' 2 i

j 3.7.2

I LBP-82-12, 15 NPC 354(1982) 3.1.1 l
'3.1.2,3

.

! LBP-82-19A, 15 NRC 623(1982) 3.1.2.4 t
;

i LEP-82-2, 15 NRC 48(1992) 3.i 2.7
{ 6.23
i

| L8P-82-24A, 15 NRC 661(1992) 3.1.2.3
:

LBP-82-33, 15 NRC 687(1982) 6.23'

;

; LBP-82-42 15 NRC 130(1982) 6.23.3.1 ,

i LBP-82-5A, 15 NRC 216(1982) 3. 6.1
3.1.2.3

.

i 3.1.2.4
j 6.23.3

6.4.1,1*

i
| LBP 82-6 * 5 NRC 28 e ( 1982 ) 3.1.1
1 3.1.2.3
{ '4.5
: .

I L6P-82-86, 16 NRC V:35(1962) 3.7.2
1

I
t

} (FRAIRIE ISLAND NUCLfAR CENERATING PLANT, UNITS 1 AND 2).
1 ALAB-104, 6 AEC 179(1973) 2.9.3

4.3,
4

1
; ALAB-iO7, 6 A"' 4973) 2.11.1
< 2.9.3.1*

~ 2.9.4.1.4.

e
' 2.9.5.11
<

e

i G G G
,
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L(PRAIRIE"15 LAND NUCLEAR GENERATING PLANT,. UNITS.1 AND 2).
. 2.9. 7..t

5.6.3. ii
i 't

f|! 'ALAB-110 6 AEC 147(1973)- 2.11.1'
2.9.4,1.4 {
2.9.5.11.

'

ALAB-244 8 t.E C 857( 1974 )' 2.9.11- .
~f

.. i
i

. '2.9.9.2.1
2.9.9.3;7

|--
2.9.9.4

- 3.11.3
3 13.1- ,

4.2.2 |
5 13.3 )
5.5.2 i

!
'ALA8-252, 8.AEC 1175(1974) 2.9.9.2.* !

3.13.1' -|
i

3..
5.5 |

.. }
'ALAB-284,: 2 NRC 197(1975) . 3.14.? i

!
'

'ALAB-288,|2'NRC 390(1975). L3.6

ILAB-419,'6 NRC 3(1977).
, 3.4- - '.

3.15

5.12.2.?it
-

' |

.ALAB-456, .7' NRC '41( 1978 ) 3.16'
'

. '. 5. 6.1
I

| 6.1
. .

[~ -
- 6.1.3 51
' 6.' 15 v 1 K.1

6.-15.9
'6,20.2'

'|
.CLI-73-12, 6'AEC 241(1973) 2.11.1-

. 2.9.4.1.4

|- 2.9.5.11
3.5

;

A . 1 NRC'1(1975) 2.9.S 2.1CLI-75 1

. 2.9.9.3
3.1123-
-3.13.5'
5.1' ,_

|- - 5.5 :
I-
t.
I

l
t-
I

I
, . ;--- - . . _ . _ . ._ _ . _ . . . . . . . . _ . .. . _ . . . _ . , . . . - _ . _._.; . - . _ . _ . ._.i
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(RIVER BEND STATION, UNITS 1 ANO 2).
' ALA8-329, 3 NRC 607(1976) 2.9.7.

2.9.7.1
5.8.'1

ALAR-358.-4 NRC1558(1976) 2.9.4.1.4
36

ALAB-383 5 NRC'609(1977) 5.6.1

ALAS-444 6 NRC 760(1977) 2.10.2
2.9.3.3.3
2.9.5.7,

; . 3.1.2.5
- 3.12.1 2

3.4.2.

'3.7.3.4.
6(16.2
6.20.3
S.9.2.1

LBP-74-74 8 LEC 669(1974) 2.11.5
y

LBP-75-10.'~1 NRC'246(1975) 3.5

LEP-83-52A. 18 NRC 265(1983). 2.9.9.2.2
,

i

(ROCKETDYNE DIVISION).
AIA8-925, 30 NRC'709(1989) 2.9.3

i '
'

.

'3.1.2.5
~

3.1.2.7
| 5.12.2,

!

CLI-90-5 -31 NQC 337(1990) 2.9 3
3.1.2.So
3.1.2.7'

C,12.2
$

1

: LBP-89-29.' 30 NRC 299(1989) 3.1.2,7
i

*

LBP-90-10.-31 NRC 293(1990) 3.11.1.1

.'LBP-9C-11,. 31 - NRC ' 32O( 1990) - 3.11.:1.?

:

b

. (SALEM NUCLEAR GENERATING STATION. UNITL1).
ALAB-588 11 NRC 533(1980) 5'12.2.1.

) a 4 LAB-650. 14 NRC 43(1981) 4.2. .

4.4.2-
5,10.1-

+,

t
5
.

_ _ _ _ _ _ _ .____________._____m m y *d.T -
g

'
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i
i (SALEM N'tCLEAR GENERATING STATION, UNIT i), !

! 5.10.3 !
! 5.5.1 I

i 6.15.1.2 |
'

6.15.9

'|
i

! LSP-/9-14, 9 NRC 557( 1979) 3.".s.2
7.5.3

,

LBP-80-27, 12 NRC 435(1980) 6.15
.

!

!
! (SALLM NUC* EAR GENERATING STATION. UNITS 1 AND 7),
j ALAE-136, 6 AEC 487(1973) 2.9.2

i
| 2.9.3
| 2.9.3.1 !
! !
4

i (SAN ONOFRE NUCLEAP GENERATING STATION, UNIT 1), ,

j CLI-85-10, 21 NRC 1569(1985) 6.26 f

!.
!

| (SAN ONOFRE NO.CLIAQ GENERATING STATION, UNITS 1 AND 2), t

i ALAB-680. 16 NRC 127(1982) 5.5.1 ,

5.6.1' ,

5.6.3 ,

5.7 ;
5.7.

'

i

6.16.1 |

6.5.1 !<

, ,

!
i

j (SAN ONOFRE NUCLEAR GENERATING STATION, UNITS 2 AND 3), [
j ALAB-199, 7'AEC 478(1974) 5.7.1

'

ALA8-212, 7 AEC 986'4974) 3.3 2.4

'

I
'

NRC 383(1975) 3.4.3ALAB-2C8, 1
3.7.3.1 [

! 5.6.4
8 6.16.1

6.16.3

i i

i ALAB-432, 6 NRC 465(1977) 5.6.1 i

!

| ALAP-673, 15 N1C E88( 1982 ) 3.17 |
| 5.7.1 i

I
! 5.8.13
! "

{ ALA8-717, 17 NRC 346(1983) 1.8
.

>
t

i 9 9 9 !
1

i
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.Ii. ..

UNITS 2 AND 3). [j - (SAN ONOFRE: NUCLE AR GENERATI|13 STATION.
~

3.11 .!
i. 3.11.1

3.11~1 1 ;*
.

3.-11,1,1.1 i'

j '; 3 f 11.' 2 'I

. 3.17

{ '. 3.4'
I. 4.2 .i

:. 4.2.2
[ 6.3.1
<]

,

CLI-82-1f. 15 N?C 1383(1982) 2.9.9.4~- i
'

,
_.

'3.13.1. I

5.12.3
-

,

\". , . '

'LMP-77-35.-5 NRC.1290(1977) '3.1.2.2+ -

'

1

' '

6.20.1-
F ,

L8P-81-36. 14 NRC 691(19R16, '3.1.2.3 .

i 3.4.2 i
~'

| '5.14
t. i

! 1.BP-82-3, 15 N"C 61(1982) .s.17*

i: .

i' | LUP-82-46. '15 NRC_1531( 1982) '3.14;2 r

t

.%
s

! .

!!~ -(SEABROOK ST A T ION.. - UNIT ' 't ) . .

_j
| -LUP-91-28.-33 NRC 557(1991) .2.944.1.1

!.

.

;
-

?

i
(' (StnBROOK STATION, UNIT'2). .

i' CLI-84-6, 19 NRC 975(1984): '2.9.4.1.1 '_ !

2.9.5.1 .' ('

i

|| 3. 4 . 5 -- -)
. .. ;
(' .

4

|. -(SEABRCOK STATION, UNITS 1 AND 2).
t- ALAB-271.'1 NRC 478(1975)- ; 3.15 ' . |

S.12.2.1 |;

|; ALAB-293 2'NRC 660(1975)'- 3.3.1 .. |. '
i' 3.3.4

[ 5.8.2
,

! 'ALAB-295- 2 NRC-668(1975) 3 . 3 .1'
i-

'

3 : 3.'4.

t. 5.e.2
.

,

ALA8-338, 4 NRC 10(1976)' '5.7 .

i

?

i
1

|
,

,' ..

. . - <- - . . - + - . . .
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(SEABROOK STATION, UNITS 1 A NO 2 ) ,5

5.7.1,

ALAB-349 4 NRC 215(1976)- 3.17
; 3.7.3.3

5.18
,

5.4 !

ALA8-350, 4 NRC 365(1976) 5.18

ALAB-356, 4 NRC 525(1976) 5.6.1
5.7

'

ALA8-366, 5 NRC 39(1977) 6.15.

; ALAB-390, 5 NRC-733(1977) 6.20.5

ALAB-422, 6 NRC 33(1977) 3.1.1
3.1.4.3
3.1.5
3.12.1
3.13.1
3.18
3.16.1
4.2

' 4.3
4.4
5.6.1
5.6.3

; 6.1.4 L

i 6,15
6.15.4.1

i 6.t5.4.2
'

6.15.5
i 6.15.8.2
5

ALA8-423, 6 NRC 115(1977) 4.3i

i 5.6.5

ALA8-471, 7 NRC 477(1978) 3.11.1.53

| 3.16
3.7.2

,

i 3.7.3.6
'

6.15.4
6.15.4.1
6.15.4.2

'

6.15.6.1.2 .

.ALAB-488, 8 NRC 187(1978) 2.6
2.9.9.5

,

{ 2.9.9.6
- 3.6

6.17.1

O 9 9:
- - --
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z

>

(SEABROOK' STATION.' UNITS.1 AND 2) {
j 'ALAB-495 '8 NRC 304(1978) 6.15.4

: ;>
.

ALAB-499 8 NRC'319(1978)'
; . -

6.15.4 +

:ALAB-313. 8 NRC 694(1978) 3 ,.1. 2 .1 {
; . 5.6.1 ;.

ALAB S20,.9 NRC 48(1979)~ 3.11.1.1 !E'

' ' '

' 3.11.1.6 - {1

A'AB-548 9 HRC 640(1979) 5.15.2L

ALAB-557 10 NRC 153(1979) 6'15,44 .
r

.ALAB-623, 12 NRC'G70(1980) '6.26
' ;

ALAS-731 17'NRC 1073(19831' 5.i2.2'

'ALAB-734, 18 NRC 11(1933) 5.12'2-

.

5-
ALABa737 18 NRC 168(1983) 158.-

' 2.9.5
; 2.9.5.5

' [

e

). 5.12.2'
5.12.2.1'

! 5.6.1 .

';
T- .

.*184(1983).' 2.1.4.1 *; ALAB+748 '18 NRO
'

'3.1.4.2
~

r

' !! . .

} :-
ALAB-7'^, 18.NRC'1195(1983)' . 3.1.4.1-

j- 3.1.4.2 - r
- >

j. ALAB-751, 18 -' NRC ' 1313( 1983 ) . 3.1.4.1-

- 3.1.4.2

ALAB-757, 18 NRC 1356(1983). 3.1.4.1
d- . J.1.4.2

| ALAB,762,~19 NRC 565(1984) 5.12.2.'1

i. ALAS-838;.23 NRC 585(1986). - 2.9.7

1 - 5.12'. 2.1 -. 7

i
..

j- ALAB-839.'24 NRO 45(1986) 2.G.1
j- 5.12.'2.1
i . . . .

f' ALAB-854 24'NRC.783(1986) 2.9.9
' ' ' '

; - 5.8.11 ;

g. 6.14.3'
'" 6.16.1 i

i

6.1G.1.3 -,

:

1 . ,

N

@'

$

t. .
" '9 2 P g 4 W --a y- Y tr' ys e
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,

'

t

i (SEABROOK STATION, UNITS 1 AND 2), !

! ALA8-858, 25 NRC 17(1987) 5.12.2
I 5.12.2."

5 8.2
.i

i
-

i ALAB-860. 25 NRC 63(1987) 5.12.2.f ,

5.8.2 '

6.20,4 ,

I
a

| ALAB 862 25 NRC 144(1987) 2.10.2 [
' 3.1.2.6 ,

5.10.4

I ALAB-864 25 NRC 417(1987) 5.17.2.1
5.8,2

<

{ ALAB-865 25 NRC 430(1987) 2.9.5.13 ;

{ 5.7.1 6

ALAB-875.'26 NRC 251(1997) 6.15.1.1
6.16.2

| 6.20.4 .

.

I.

! ALAB-879 26 NRC 410(1987) 3.14.2
4.4.4 f,

t
'

4t .

iALAS-883. 27 NRC 43(1988) 2.9.5.5

| 4.4.2 *

f

l' ALAB-884 27 NRC 56(198ei 5.i2.2.1 i

?

|
tLAR-886 27 NRC 74(1988) 4.4.1.1'

A L .' d - 8 8 9 27 NRC 265(1988) 12.2.1 |

5.12.2.1.1
5.8.2

,

A t AB-891 27 *1R2 341( 1988 ) 3 11

| 5.6.1 .

I !

{
#

ALAP 27 NRC 485(1988) 2.9. 5'. 1
3.1.2.1
6,16.1 {i

, .

| ALAB-894 27 NRC E32(19881 5,4
*

i

( ALAB-895. 28 NRC 7(1988) 6.20.4 |
6.8j

ALA8-896 28 NRC 27(+988) 5.12.2.1
5.8.1

'

ALAB-899. 28 NRC 93(1988) 2.9.5.1

t

9 9 9 |
.
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i'

i . ISEJOROOK ' TATION. . UNITS 1 AND 2).
|; ALAB-904 28 NRC-509(1988) 6.16.1

'

ALAB-906. 28 NRC 615(1988) . 5.12.2-

f ALAB-915, 29 NRC 427(1989) 3.17

! 4.4.1
!1 . 6.15.7

ALAB-916.'29'NRC 434(1989). 5.12.2.-1

2.9.5.13ALAO-918, 29 NRC 473(1989)
' 2.9.5.4
2. 9. 5. 5 .
3.1.2.1
4.4.1
4.4.2
6.16.1

1A. LAB-920. 30 NRC.121(1989) 5.4
. --

e

' ALAB-924 130 NRC 331( 1989) 1.8
; 5 5.1

6.18

ALA8-927 :31 NRC 137(1990) - 4.4.1.1

ALAB-930.- 31 NRC 343(1990) . 5.5.1.
5.6.1-

ALAB-932. 31 NRC 371(19tc) 3;11i3

3.-12
' 3.5.2

,

3.5.2.3
5.5.1
5.G.3

. ALAR-933.'31 NRC 491(199d) 5 ','4

ALAB-934, 32 NRC;1(1990) 2.10.2.
I 2.9.3.5
! 2.9.9,5 ,

'

I 3.6 '
l' 4 . 4 .1 ; 1 -'

4.4.2 .::'

!
-ALAB-936.';32.NRC 75(1990)' 2.9.5.5

-|4.4.1
4.4.2 ,

ALAB-937,.32 NRC 135(1990) -1.8'
3.1.2.5
3.10 "

I

,

|

-.
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4 3.3 . 1 1
5

.

2 . 3 _1 1
. .

5. 7 . 2.0 1.
. 5,5 5,7 . 2. 6. 5 2 2.0 1 0 , G . . 0 6 05 2.5 9

4 55521 _

6 .
_1 4 6

1 1 51 291 4 81 1 1 1
. . . . . . . . ?.991. . , . . . . . . . , . . . . . . .
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.

3356 2234 3336 2223 5 22234461 23333556 346 6 25 3551

_ )

2
-

-
O
N ) ) ) ) ) ) ) )
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's

j (SEABROOK STATION. UtilTS't AND 2). '

5.7 -. ]'

5.7.1 j

6.15- -?

|1=
.6.15.2 |

1 6.15.3,1
l. 6.iS.4.1

|f. 6.15.4.2

'

' CLI-78'- 1.. : 7 NRCf1( 1978 ) ' 3.10
5.12.3

l' S.3.3
S.7 |
6.15.3' 'j
6.15.8.4 : )
C.S j

. . .
. . :1

CLI-78-14, 7 .NRC 952(1978) 5.19.1 i

6.15.4' |

'|6.15.8.'1

ICL1-78-15,'8 NRC'1(1978) .4.7
I

-

CLI-78- 17.. : 8 ' NRC 179(1978) 6i15.8.4-

CLI-83-23, 18fNRC'311(1983)' 2.9.5.51 !

CLI-88-10,!.28 NRC.573(1988)' 6. 20. 4 ,. ,

6.8 I

|CLI-88-7 28 NRC 27.1(1988) 6.8
.. j

CLI-88-8.-28'NRC 419(^1988) 2.9.b.S '

-4.4.2

CL!-89-20 ;30 NRC'231(1989) 6.8

CLI-89-3.-29 NRC 234(1989)' 2.9.5.1
'

2.9.5.4- ,

4.5- ||
6.20.'4
6.8

CLI-89-4.-29 NRC'243(1989). 5. 8. 2 - |

CLI-89-7; 29 NRC'395(.1989)- 668 '-

'

|

f.
|-

.
:. 5. 7.1 |:CLI-89-8 29 NRC,399(1989)
6.15.1.1

' 6.20.4 _,

:CLI-90-10.-32 NRC 218(1990). 4 .' 4 . 2 ' .;

~

CLI-90-3. 31 NRC 219(1990) 3.1;24

1.
'

r
|-
1
|- .

a
,

L ., - __ _
- . - - .

. . _ .. __ _ _ _ __ _. _..
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(set 3 ROOK STATION. UNITS 1 A ND 2 ) .
5.15 .

5.7.1 I
a

CLI-90-6 31 NRC 483(1990) 4.4.1.1'

4.4.2,

i

LEP-74-36, 7 AEC 877(1974) 1.9
3.5
3.5.3

LBP-75-28 1 NRC 513(1975) 2.11.2.4
i

LBP-75-9. 1 NRC 243(1975) 3.5.2.2a

1

LBP-82-106, 16 NRC 1649(1982) 2.9.3.1*

2.9.3.2
2.9.5'

2 9.5.3
2.9.5.7
4.5
5.12.2.1,

6 15.7a .

I L8P-82-76, .6 NRC 102(1982) 1.'.1
2.10.2

1 2.9.5,1

f 3.1.2.1.1
3.17+

6.15.1.1;

i LEP-83-17, 17 NRC 490(i983) 2.11.2
2.11.2.4

'
2.11.2.6
2.11.2.8

LEP-83-20A. 17 NRC 586(1983) 2.11.5.2 1

3.7.2 !

i

{ L8P-83-32A. 17 NRC 1170(1993) 3.5.2.3
3.5.3 5

LSP-83-9, 17 NRC 403(1983) 2.10.2
>

L8P-86-22, 24 NRC 103(1986) 2.9.9

LDP-86-24, 24 NRC 132(1986) 2.10.2
5.2
6.20.4

LEP-86-25, 24 NRC 141(1986) 6 20.4

Lep-86-30. 24 NRC 437(1996) 3.5.2.3
| 3.5.3
l

|~

O O O '

. - --- ----
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i. - .: (SEABROOK-STATION.) UNITS''1 AND'2).. .,
.

{" ~ ? LBP-86-34.- '24 ' NRC ~ 549( 1986 ) L ' ? 2. 9.9 .-

j^ 6.14.3:
'6.1651-

'LBP-87-12.:25'NRC 324(1987). 6.20.4
-

LB N 87-3$'25 NRC 91(1987)i -2.9.5.5
'

.

4.4.1: .;
'. 4 / '2. , -|.

"

1 LEPh88-20f'28-P:RC 161(1988'I '6.16.1)-

LBP-88-s1, 28 NRC 170(1988)'' 5.12.2-
5.12.2.1

LBP-88-28. 28"NRC-1537(1988)1 -2.11.2.5

LBP-88-31;?28 NRC 692(1989): 3.5.2.3'
3.5;3:

,

LBP-89 -32. '28 " NRC ' 667( 1998) . J 1 -. 8 -:

LBP-8d-6,'.27:-NRC 245(1988) 2.9.5.1;
3.122.'1

LBP-88-8.'27.NRC.293(1988). G . 23 ''
'

|

|

IL8P-89-10 ;29 NRC'297(1989)' |6.8.

|LBP-89-28[ 30 NRi 271(1989) . '2.2 .

-

2. 9. 5.' 1-
3.17-
'4.4.2 |

-LBP-89-3,.29 NRC 5i(1989). : 3.17 '
-6.15.7

-

;

-LBP-89-32.;3;' NoC 375(1989). <1,8i
|

'

-

. .

.

3.1.2.5.. 1

3.10 . . ;-
3.11.4

| 6.16.- 1. 3 ? i

LBP-89-33.' 30 NRC 656(1989)~ 3.1.2.

LBP-89-38. f 'sO . NRC .725 ( 1989 ) - 3. 5.1 -'
| -. 4 . 4.1 ,

| -6.20;5E

'LBP-89-4; 29'NRC 62(1989) .
2.9.5.5
2.9.524?

, 321 2.1

4.4.1-

- , ,- .. .; m . ~. - . % . s.se..~.. . - . . . .._..o-_.-',- A - ~ ,-. a ,..._w._-.._.<.- - w- - , ._~ . - + . ~ .- _-.. _ _ ._ _ -____.
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K 9 0 0 0 1 8 O7 7 8 H6 4 4O 8 9 9 9 9 N8 8 8 8 A8 N8 8 eO -

- - - - O - R - - - Y - O- -
R P P P P P II OP P P OI RP PB B E R B G TL I B B B UL AG EA L L L L L CC NL L L QC EL L
E E E E HS S S S S
( ( ( ( (

| l 1i ||| t| l|| i



t ,a

O O O
FACILITY INDEX +-- JULY 1992 PAGE 65

(SHEARON HARRIS NUCLEAR PLANT, UNITS 1-4),
ALAB-184, 7 AEC 229(1974) 6.19.2

6.5.3.2

ALAB-490 8 NRC 234(1978) 3.7.2.2-
6.15.5

ALAB-526, 9 NRC 122(1979) 2.9.12
2.9.3.3.3
5.19.1

| ALA8-577, 11 NRC 18(1980) 3.1.2.1.1
3.16
3.3.1
3.3.1.1.
3.4
3.723.7
4.3
5.19.1
5.2.

.

'5.5
.5.6.1

| 6.16.1
!.
l .

NRC 233(1980). 1.8I ALA8-581.'11
I- 3.1.2.1.1
! 3.3.f
! 3.7.3.7'

S.6.3

CLI-79-10. 10 NRC 675(1979) 4.4.2

CLI-79-5, 9 NRC.607(1979) 3.1.2.1
4.4.2

,1CLI-80-12. 11 NRC 514(1980). 1.8 I
2.5.1
3.1.2[1.1 .
3.1. 2. 5
3.16
3.3.1
-3.3.1.1
3.4
3.7.J.7

' 4. 3
5.19.1
5.2
5.5
5.6.1
"5.6.3-
6.16.1

LEP-78-2,.,7 NRC 83(1978) 4.4
.

_ _ . _ . _ _ . . . - . . . . . -._.-_..:.-.- -
-- -

-- <
- -- -- .- .- . - - -- -- -- - - -

-- - - - ~. -~ - - - - - - - - -
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.

(SHEARON HARRIS' NUCLEAR POWER PLANT, UNITS i AND 2).
{- LBP-82-119A,-16 NRC 2069(1982) 2.9.1

} 2.9.5.1
! 2.9.5,6

6.20.4 ,

>

6.5.3.2.'

; -
~

,17 NRC 971( 1983)- 6.15.6.LBP-83-27A.
-

..

I .' |
;.

I (SHEFFIELD.'ILL.. LOW-LEVEL RADIDACTIVE WAST'E DISPOSAL SITE). r

)_ ALAB-473. 7 NRC 737(1978) L2.9.4.1.1
I 2.9.4.1.4

2.9.4.2
2.9.5.3 .

2.9.7
5.8.1.

| ALAB-494.;8 NRC 299(1978) 3.1.4.1 ;
I 3..t.4.2 , .t

, |
'

.
. .156(1980) 5.4t .ALAB-606 12 NRC

6.15.1.14 i

i i

l, ' ALA8-866.'25 NRC 897(1987) 6.13
4 .

t

. . !

s' CLI-79-6, 9-NRC 673(1979) G.24.3 .)~ 6. 24. 4 ''

CLI 80-1 11 NRC 1( 1980) 3.1.1

}
3 ; 1. 4.2 '

i

! 4.4.2
3 4.5'
4' 5.15
' 6.16.1.

6. 2 4 ,.-

j. 6.24.'3 ,

-- t
l'
3 LBP-87-5 25 NRC'98(1987) 6.13 ' . |

4

2
i

! '(SHOREHAM NUCLEAR POWER' STATION),
.

I: ALAB-99.16 AEC 53(1973) 6.9.1
.i

e

. 21 NRC 1587(1985).
. .,

.

5 CLI-85-12; . 6.15.1.1 e

f.
'

,

%

t

i
,

? '(SHOREHAM NUCLEAR-POWER' STATION.. UNIT 11).
j ALAB-743. 18.NRC 387(1983) . 2.9.3.3- ;

4 .' -2.9.3.3.3
I - 5.6.1-
2 ,

S' i a

b

$- "o

l|
'

'

. - , _ .- . . -- , . . .
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'(SHOREHAM NUCLEAR POWER STATION. UNIT't),
ALAB-311 29 NRC'247(1989) 4.6'

CLI-84-20, 20 NRC 1061(1984) 3.1.4.1

j: CLI-84-2 f. 20 NRC -1437( 1984 ) - 5.7.1

CLI-84-8, 19 NRC 1154(1994) 3.1.1
~6.19

CLI-84-9. 19 NRC 1323(1984) ~ 6.15.1.1.
~

.

CLI-86-13, 2<4 NRC'22(1986) 1.8

CLI-87-12. 26 NRC 383(1987) 2.11.1
2.9.5.6.
5.1
5. 2 .
5.6.3

CLI-87-5, 25 NRC 884(1987) 4.4.2

CLI-88'11, 28'NRC 603(1988) 2.11.5.2-

CLI-98-3.' 28 NRC 1(1989) 4,4.1

| 4.4,2
4.5'

CLI-88-9 ;28 NRC 567(1988) 3.3.1;1

CLI-89-1 29 NRC 89(1989)' 4.4.2'-

CLI-89-2, 29 NRC 211(1989)' '2.11.5 2.'

'CLI-90-8.-32 NRC 201(1990) 6,13;1 1

C L I - 91 - 1.' 33 NRCff(1991) -6415.1.1

CLI-91-2 33 NQC 61(1991) "3.1.2.7
3.10;
'6.15.1.1

CLI-91-3, 33 NRC 76k1991)- ,3.15
5.12.2
5.12.2.1

'CLI-91-4 33 NRC 233(1991)' :2.917
;5.12.2
5;12.2.1

CLI-91-8 33 NRC 46t'(1991) 3.1.2.7-
3.10
6.14
'6.15.f 1

._. _
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-

!

,

. 'SHOLEHAM NUCLEAR POWER. STATION.' UNIT'1),(
3.11.2
3.14.2
3.16
3.8.1
6.15.1.1

| G.15.6
6.9.1
.6.9.2.2'

|
- LBP- 83-61, 18 NRC 700(1983)' 2.11.3- !

3.11.1.5:

LBP-83-72. 18 NRC'1221(1983) 2..f t . 2. 4

LBP-84-29A. 20 NRC 385(1984)- 3.1.4.1' ,I
'

|

LEP-84-30, 20 NRC 426(1984) 2.9.5.5 "|
:

L8P-84-45, 20 NRC-1343(1984) 6.19 !

I
LBP-84-53.-20 NRC 1531(1984) - 5.19. 3 ' 1

6.5.4.1 |
.;

LBP-85-12, 21 NRC 644(1995) 1.8 !

f3.1.2.6
';

L8P-86-38A, 24 NRC 819(1986) .3.1.2.1 j

'iLBP-87-26, 26 NRC'201(1987) -3.5.2' t
'-3.5.2.3

3.5.3 |
, . .. i

LEP-87-29 .26 NRC.302(1987)f 3.5.2 )
3.5.2.3' -!
3.5.3 |
5.14 j

LOP-88-13. 27:NRC'509(1988) 3.10 ,

|

( |LEP-88-24, 28'NRC 311'1988) 2.11 5.2

i
LBD-88-29,':28 NRC 637(1988) '3.1.4 2 ;

i
'L8P-88-30, 28 NRC 644(1988),. ' 6.: 16 i t j-

i

LBP-88-7..27 NRC 289(1989)' 7 3. f . 2.1. .)
|- . .

E2.9.5.10 .j;. .tBP 89-1. 29 NRL 5(1989)
,

J

i 2.9.5,6 |
|. ? 1.2.6 i
I -a.12.2.1

';

f .

33 NRC 15(1991)- 2.9.3.2 -- |l LEP-91-1,

|:
I
4-
4

- .- . ....._u__ ..u. _ . . . . . _ _ _ _ _ _ _ . . . -l. - . , - .
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(SHOREHAM NUCLEAR POWER STATION, UNIT 1).
2.9.4,

; 2.9.4.1
4

2.9.4.1.1 o
!
3 2 9.4.1.2

3.* 2.1'

LEP-91-23. 33 NRC 430(1991) 2.9.4
2.9.4.1
2.9.4.1.1
2.9.4.1.2a

!

LEP-91-26, 33 NRC 537(1991) 2.9.4,

2.9.4.1 '

2.9.4.1.1
2.9.4.1 2

< ,

LEP-91-32, 34 NRC 172(1991) 2.9.4
'

2 9.4.1
I 2 9.4.1.1

2.9.4.1.2
3

t

LBP-91-35, 34 NR2 163(1991) 2.9.4.1
| 2.9.5.1

2.9.5.3
' O.15.1.1

i

LSD-91-7 33 NQC 179(1991) 2.9.3.2
i 2.9.4

| 2.9 4.1

| 2.9.4.1.1
2.9.4.1.2

1,

i
!

i (SKAd!T NUCLEAR PROJECT. UNITS 1 AND 2). ,

!
! ALAB-446, 6 NRC 870(1977) 6.19,1

i.
! AlAB-523, 9 NRC 58(1979) 2.9.3.3.3 i

! 2.9.'3.3.4 i!
(

ALAB-552, 10 NRC 1(1979) ~ 2.9.3.3.3
!
j ALAS-556,,10 NRC 30(1979) 3.1.4.1

3 .1. 4 . ~4;
'' 5.2
i

|
' ALAB-559. 10 NFC 162(1779) 2.9.3.3.3 |

ALAB-572, 10 NRC 693( 1979) 3.15
;
' CL1-80-34, 12 NRC 407(1980) 2.9.3.3.5 i

i
<

LBP-77-61 6.NRC 674(1977) 6.19.1|

!
!

! 9 9 9
,

. _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - _ - - . _ _ _ _ _ - _ _ _ _ _ _ _
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(SKAGIT NUCLEAR PROJECT.. UNITS 1 AND 2).
LBP-79-16. 9'NRC 711(1979) ,2.9.3.3.3

,

: -UNREPORTED (1980) 2.9,3.3.4
|
i

- j,
,

($KAGIT/HANFORD' NUCLEAR POWER' PROJECT. UNITS 1 AND 2). -f
'

; ALAB-683,. 16 NRC 160(1982) 5.8,1 i

.ALAB-700;,16 NRC'1329(1982) '2.9.4.1.2. ;
i

{ ?ALAB-712.''17 NRC 81(1983), 2.9.7

f LBP-82-26, 15 NRC 74(1982) .2.9.4.1;1 'I
t

4 i

LBP-82-74, 16 NRC 981(1982) 2.9.3 |'

'2.9.3.?
i '2,9.3.3.s

2.9.4.1.1
2.9.44 1.2

2

5

!

(SOUTH TEXAS'PRCLECT, UNITS.1 AND'2).
ALA8-381.15 NRC 582(1977); 3.1.2.1.1

.3.1.2.5
' I

1

4.4'

: .6.16.1 i
l- 6. 3.1 - !

i . . . . . . .

~

ALAB-549, 9 NRC:644(1979)" '2.9.3.'3.3-

,

2.9,42 1.2' f
2.9.5.1

,

ALAB-575 11. NRC ~14( 1980) '3.17
* i
j-

..13 NRC 469(1981)' 2i-11.2.4;? ALAB-639
.

6-

,.' 5.12. 2.1a

7 5.8.3.2 i
! 6'23.3.1

,

!. ALAB-672 15 NRC:67?(1982) . 3,1.4.1

! 3st.4.2- ;2

'ALAB-799 2't.NRC'360(1985) 2.9.3.3.3
i 2.9.3.5:

2;9.5.S'
; 2.9.9
| -3.1.2.1

i -- ~ 3.13 .
'

3.3.4 *

'

5.10.3<

5.5.1
.

!

$:
<

4___ _ _ _ _ __
-,s . . , , , - , , ,.-



_ _ _ _

FACILITY INDEX --- JULY 1992 PAGE 74

(SOUIH TEXA5 PROJECT, UNITS 1 AND 2).
CLI-77-13, 5 NRC 1303(1977) 3.17

6.3 1

CLI-78-5, 7 NRC 397(1978) 6.3

CLI-80-32. 12 NRC 281(1990) 2.2

CLI-82-9 15 NRC 136(1982) 3.1.4.2

CLI-87-8, 26 NRC 6(1987) 6.10

LFP-79-10, 9 NRC 439(1979) 2.9.4.1.1
2.9.4.1.2
2.9.4.2

| 3.17
' 6.15

LDP-79-27, 10 NRC 563(1979) 3.1.2.2
3.17
6.3

LOP-79-5, 9 NRC 193(1979) 2.11.2.6
2.11.5

LEP-81-54, 14 NRC 918(1981) 3.1.2.5
3.4.2

L8P-82-91 16 NRC 1364(1982) 2.9.5.5
G.16.1

L8P-83-26, 17 NRC 945(1983) 2.10.2

LEP-83-37, 18 NRC 52(1983) 2.9.5.5
6.8

L8P-83-49, 18 NRC 239(1983) 6.20.4

LeP-84-13 19 NRC 659(1984) 3.7.3.7

L8P-85-19 21 NRC 1707(1985) 4.4.1.1
4.4.2
5.6.1
6.4.2.3

LBP-85-42, 22 NRC 795(1985) 4.4.1
4.4,2

L8P-85-45. 22 NRC 819(1985) 4.4.1.1
4.4.2
6.4,2

LEP-85-6, 21 NRC 447(1985) 6.5.4.1

O O O
.
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!1

(SOUTH TEXAS PROJECT..UN!iS 1 AND 2), !
LEP-85-8, 21 NRC 516(1985) 3.1.2.3 I

. . |
LBP-85-9 21 NRC 524(1985) '2.9.5.5 '

,

IIL

( LBP 86-15. - 23 NRC 595( 1986) 3.5 -

'

3.S.2.3 !
3.5.3 ;

4.4.2 1

!. 4.4.4 :|
6.4.1.1 !

G.5.4.1 |

LBP-86-5 -'23 NRC 89(1986) 6.9.1 j
'

l, .
. .

182(1986) ~2.9.5 ILBP-86-8, 23 NRC
6.9.1 -|

i
!

::

f(ST. LUCIE NUC.E AR PL ANT ' UNITS 1 AND .2; TURKEY POINT , UNITS 3 AND 4),
LBP-77-23. 5 NRC 789(1977) 2.9.3.3.3 , ';

3.1.2.1.1 |
.!

1
<

(ST. LUCIE NUCLEAR PLANT, UNIT 2). i

ALAB-274. 1 NRC'497(1975)- 15.13.1.1 ;

I

ALAB-280, 2 NRC.3(1975) 4.2.2 '|
5.13.3' j
5.5.2 j

.

ALAB-335, 3 NRC 830(1976) 3.11.4 |

4.4 |
5 10.1 j

'6.19.2.1. . . .
!5.5.1
|

ALAB-404,'S NRC11185(1977)- 5 ; 7.1 - |
|

ALAB-420, 6 NRC 8(1977) 2.9 '3.3.3
'

.

'2.9.'3.3.4 !

15.5.3 |
-6.3

ALAB-435.:6 NRC-541(1977) 5.10.1'
6;f5.4
' 6.15. 4 .1 -
6.23.3.1

ALAB-553, 10 NRC 12(1979) 3.3.2.4.- ,

ALAR-579 11'NRC 223(1980) 4 .4 . 1.'1
,

i
!

l\. . -- - . - - . a. ~. . . -. . . . , . .-. , ... - . . . - - . - .. . -. ._ . '' :
'

.
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! (ST. LUCIE NUCLEAR PLANT, UNIT 2),
j 5.12.1

G,24

f ALAB-661 14 NRC 1117(1981) 2.5.1
; 6.3.1

! CLI-78-12, 7 NRC 939(1978) 2.9.3.3.3
j 2.9.3.6

2.9.7e

5,8.1
.

6.3
i 6.3.1 i

3 6.3.2 I
i f

CLI-80-41, 12 N1C 650(1980) 5.17

LBP-79-4, 9 NRC 164(1979) 2.11.2
6 3.3*

6.3.3.1
i
| LBP 81-28, 14 NRC 333(1981) 6.3.2
4

4

LOP-81-58, 14 NRC 1167(1981) 3.17

(ST. LUCIE NUCLEAR POWER PLANT, UNIT 1),
,

4 ALAB-893 27 NRC 627(1988). 2,9.4.1.4

2 9.5
2;9.5.1

5.6.6
I 6 1.4.4
, 6.15.7
3 6.15.9
| 6.16.2
!
! ALAB-921 30 NRC 177(1989) 5.10.3
! 5.6.3

'

j 6.16.1
1

j LGP-88-10A, 27 NRC 452( 1988 ) 2.9,4.1.4

; 2.9,5

6.1.4.4
6.15.7'

' 6.15.9
6,16.2

j LEP-88-27, 28 NQC 455(1989) 3.5,2.3

| 3.5.3
i
;

1

1

i

: 9 9 9
.

_ . . _ . . - - - - _ _ _ - _ _ _ _ _ . _ _ _ . _ _ . . - _ - - . _
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!

!" (ST. LUCIE NUCLEAR POWER PLANT.' UNIT 2),
LBP-87-2, 25 NRC 32(1987). 2.9;3.

| 2.9.4
!; 2.9.4.2' i
4 i

| .A
! !

(ST. LUCIE NUCLEAR POWER PLANT. UNITS 1 AND 2).
CLI-89-21 30 NRC 325( 1989) 2.2 ')

2.9.4.1.1 I
1

.i

! l
| >

j (ST. LUCIE PLANT.-UNIT NO. 2), j
| ALAB-665 15 NRC 22(1982) 2.9.3.6 i
l' ' 6. 3 |

| 6.3.2 ;

j. 1
- LDP-82-21, 15 NRC 639(1982) 6.3 ;

1

.I

.
1

(ST. LUCIE PLANT, UNIT 1: TURKEY POINT PLANT, UNITS 3 AND ~),
,

ALAB-428,'6 NRC 221(1977) 6.3 !

6.3.1

I
f J

(STANISLAUS ffUCLEAR PR0dECT UNIT .1)..
ALAB-400, 5 NRC 1175(1977) 2;9.3 !

3.1,2.2
3.5.2.1
5.8.5

ALAB-SSO. 9 NRC 6R3(1979) . '2.11 2' |
; 12.11.5 ')
| .2.11.6 .j

i1
. . .

1.9 JCLI-82-5 '15.NRC 404(1982)
i

LBP-78-20,.7 NRC.1038(1978). '2.11.2 (
2.19.2.2 !

:

LBP-83-2, 17 ' NRC 45( 1983 )- 1.9 |
'

|

.!
l

(STERLING POWER PR0t"TCT, UNIT 1), 5
,

| ALAB-502.-8'NRC 383(1978) 2.7.3.2
5.1,

! 6.15.4.1
! 6.15.4.2

<

'

. ALAB-507 8 NRC-551(1978) -6.13
| ,

t

. -t
4 'i

.
4

. , . . - . . -. .- .. . .- - . -. . . . . . _ _
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'(SUS 00EHANNA STEAM ELECTRIC.5TATION. UNITS 1 AND 2).;

|. LSP-81-8 13 NRC 335(1981), 3.5 i
3.5.2.3 |4' .3.5.3 )

1
. .

STATION. UNIT.NO, 1).
. j

f (THREE MILE ISLAND NUCLEAR ')
ALAB-685.' 16 NRC 449(1992) 4.6

|
j

ALAG-697 16 NRC 1265(1982) '2.9.9.1
3.7

t

)' ALAB-698[ 1G NRC 1290(1982) 6.20.3 t!1'

'ALAB-699 16 NRC 1324(1982) 3.1.2.2
4.4

;
" 4.4.1.1

4.4.2

ALAB-705 16.NRC.'1733(1982) ', 6.12.1. 2

CLI-82 31.'16 NRC 1236(1982) ' 3 .1 '. 2 .1.5

,

'6.10.1.1.'
i
)
i LBP-82a34A, 15.NRC 914(1982) 3.14.2

LBP-82h86,.16 NRC'1190(1982) 3.is2.1-

y

LRP-83-76 18 NQC'1266(1983) 2.9.5.1
2.9.5.6 . , .' {!

'2.9.5.7'- 1

3.4 1
' l
1 1

|- .I
-.

t
,

-(THREE MILE ISLAND NUCLEAR STATION, UNIT 1).
|ALAB-715.'17 NRC 102(1983) 3.4 '

76.16.1.2
,
1

I
ALAB-729 17 NRC'814(1983) 2.9.5.7 .:3.4 ; 1 --

. ,I
5 6.1

ALAB-738. 18 NRC 177(1983) 4.4.1'
'4.4.1.1
4.4.2
5.18

f
6.5.1-
6.5.4>1-

i.
I' '

' ALAB-766. 19 NRC 981(1984) 5.19
{5.19.2

.i

;
5

14
,

._ , ._ , ~ _ ~ . . . . , . , , , , , , _-
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(THREE MILE ISLAND NOCLEAR STATION, UNIT 1),
i

ALAB-772, 1C NRC 1193(1984) 2.11.5.2
! 2.2 '

2 9.10.1
2.9.2 '

.2.9.9
3.1.2.5

i 3.12

| 3,12.3 f

; 3.12.4
3.14.2
3.4.4
3.7; j

j 3.7.1 ;

1 3.7.2 ;' '

i 3.7.3.7
| 4.2.2
I 6.27 '

I

| ALAB-774, 19 NRC 125C(1984) 3.14.2
|

| 6.5.4.1 '

5 i'
ALAB-791 20 NRC 1579(1984) 3.5.3 I

5.12.2
[5.12.2.1 '

4 LAB-807 21 NRC 119L ( 1985 ) 2.9.10.1
3.3.7 (
3_S.5 '

j 4.4.2
6.23.3.1

3 ALAB-915, 22 NRC 198(1985) 4.4.1.1 i

| 4.4.2 '

?

! ALAB-821, 22 NRC 750(1985) 5.6.1
i

ALAB-826, 22 NRC 893(19851 5.6.1
5.6.6

>

>

' ALAB-881 26 NRC 465(1987) 3.1.2.1 j
, S.6.3 i
a i

fCLI-79-J. 10 NRC 141(1979) 2.11 2.2
2.11.4

{

CL1-80-16 11 NRC 674(1980) 3.4
;

I
CLI-80-19 11 NRC 700(1980) 2.9.10.1, *

:

| CLI-PO-20, 11 NRC 705(1980) 2.9.10.1
: :

{ CLI-80-5, 11 NRC 408(1980) 3.7 3.7
4
-

,

*
!

9 9 9 ::
, ,

t_ _ _ _ _ _ _ _ _ _ _ _ _ ______ _ _ _ __ _ _ __ __ ,______ _ __ _ _ _ _ _ _ _ _ _ _ _ _ . _ _ _ _ _ _ _ _ . _ _ _ _ _ _
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.y

(THREE MILE ISLAND NtiCLEAR STATION.'ONIT 1), .|
; .CLI-83-22 18-N2C 299(1983) :6.16.2 -|: 6,20.3 ;
( >
i

CLI'83-25, 18 NRC 327( 1983) 2.10.1.2 |
-

j 2.9.3'

.;.-

; 2.9.3.3.3 j
l' 2.9.4 i'

2.9.4.1
~{)-

.. ,

l' C'.. I - 8 3 - 3 , 17 NRC 72(1983) 6.5.1
e

'

! CLI-83-S. 17 NRC 33*(1983)' 6.5.1
i .i
|. CLI-84-fl. 20 NRC.1(1984) 2 9.5.7 i
! '3.4.1 !

.5.6.1 [
t

CLI-84-17. 20 NRC 801(1994) L5.7.1
.s

C.I-85-2, 21 NRC 282(1985) 2 .: 11.5.2
.,

2.9.'10.1
, !2.2

2.9.2
"2is.4.1.1
J2.9.9. !

'

3.1s2.5
3.11 1.1 .|
'3.12 i
3.12.3 !

3.12.4
3 14.2
3.4.4 f

' 3. 7 ' ;'

347.1 !
3.7.2

'3.7.3.7
4.2.2
4.4."1

'4,4.1.1 ;

,5.6.1
|

CLI-85-5.''21 NRC 5E6(1985). .3.1.4.2 |
!

! 'CLI-85-7 '2i NRC 1104(1985)- 2.11.1 i
4.4.2. ;j.

,~ 4. 4. 4 - {
5 h

CLI-85-8.121'NRC 1111(1985)- .3.14. 2. j
5

| 'CLI-85-9. 21 NRC 1118(1985) 3.7 3,7 -!

|.
.s.to.1 !

..
. .

2,11.5.2 ~{LeP-so-17. 11 NRC 893(1980).

I
i

|.

i
't
!

. . . _ . f_m - _ _ _ , - . _ _ . < __ , . . . _. , . . . - . . . .,- .. .- _
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!

j. (THREE MILE ISLAND NUCLEAR STATION. UNIT 1),
;

e LBP-81-50. 14 NRC 888(1981) 6.11
I ;

6.23 i

f' 6,23.1

LOP-81-60, 14 NRC 1724(1981) 3 4.1

; (BP-82-56, 16 NRC 281(1982) 3.1.2.1 i
j- 6.11 !

!
!LEP-84-47, 20 NRC 1405(1984) 4.2.2

4 'r

} LGP-86-10, 23 NRC 283(1986) 2 9.3
| 3.17

i,

! LGP-86-14, 23 NRC 553(1986) 3.1.2.7
3.6 |

| 6.16.1.3
1 6.5.4.1
|
| LEP-86-?7, 23 NRC 792( 1986) 6.16.1.3
. ,

i
| '

|
i

| (THREE MILE ISLAND NUCLEAR STATION. UNIT 2),
,

f ALAB-384, 5 NRC 612(19'/7) 2.9.3.3.3 !

|

| ALAB-454, 7 NRC 39(1978) 2.10.1.2
: 2.10.2
| 5.2

ALAB-456, 7 NQC 63( 1978) 2.9.5.6

[ 6.20.4
j

| ALAB-474, 7 NRC 746(1978) 2.9.2 !
i r

' ALAB-486, 8 NRC 9(1978) 4.4.2
5.F.1

.t

?ALAB-525 9 NRC 111(1979) 3.14.1

| ALAB-914, 29 NRC 357(1989) 3.12.4 |
! 5.7.1 *

f !

( ALA8-926, 31 NRC 1(1990) 3.12.4
1 3.7
l 5.10.3 i
| 5.6.3 i

i

{ CLI-78-3. 7 NRC 307(1978) 5.12.3
' 5.7
i

CLI-80-22. 11 NRC 724(1980) 2.11.5 i
;

O O O
.
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(THREE MILE ISLAND NUCLEAR STATION. UNIT 2).
'L8P-87-15 25 NRC 671(1987) -3.10

3.8

-LBP-88-23 28 NRC 178(1988) 3.5.2.3

L8P-89-7 29 NRC.138(1989) 3.'12.4

(THREE MILE' ISLAND NUCLEAR.STATIO't, UN1/S 1 AND 2).
CLI-73-16,-6 AEC 391(1973) 2.9.3

.' ( THRE E MILE ISLAND NUCLEAR STATION. UNITS ' AND 2). (OYSTER CREEK NUCLEAR GENERATING STATION).
CLI-85-4 21 NRC 561( 1985). 6.24.1

(TROJAN NUCLEAR PLANT).
ALAB-181.-7 AEC 207(1974) 3.4.2

5.6.6
6.16;1.3

ALAB-451. 6 NRC 889(1977)- 3.1.2.5
6.1.6
6.16.1

ALAB-496 8 NRC 308(1978); -2.9.9.2.2
5.8.4.1

ALAB-524, 9 NRC 65(1979) 5.7.1

ALA8-531, 9 NRC 263(1979)- 6.15
6.15.4
6.15.9-
6.27-

ALAB-534.'9.NRC 287(1979) 2.5.1-
' 3. 4

6.1. 3.1.
6.1.444.

-ALAB-796.'21 NRC 4(1985)- 4.6

LBP-77-69. 6 NRC.1179(1977) 6.1.6

LBP-78-32. 8 NRC 413(1978). .3.16

LBP-78-40. 8 NRC 717(1978) ~ 6.1. 3.1 -
6.1.4.4

_ = . _ . . _ _ _ . . . = . . . . . . _;....._



t' v ii , | |t!|t i '|r i ![t ' .! | i; , '

-

-

-

-

.

-

4

9-
-

8

E
G
A
P

_

_
_

_

_
_

_

_

_

_

2
9

19

Y
L
U
J

O
-

-
-

X
E
D
N
I

Y
T )

I 4
L
I D'C N
A A
F

3 )

4
S
T3 2
I .

3 4 D
N

N33 51 21 s 2
U . . 34 , . . 1 .

3
. . .

34 2-

3 1 4 51 52 3
.

3 A1

4 35
. 4 .

,323 3447 2 7 . 1 2235 2 1 24
. . . 00 . . . 0 . . . . . . 2. 7 . . 3. 0 .

4 333

52
.

_T9551 2 9999 91 99 99
N . . . . . . .

555555 5 444 1 1 11

. . . . . . . , . . . .

9 9 S51

T .

A23356 2222 3 25 333333 3 444 336 22 22 3 3e 2 2 I 2
L N
P U
G G
N N
I ) ) ) ) ) ) ) I)

5 6 7 9 0 0 T9T) ) 1 ) )
_A1 1 9 1 8 9 8 8 9 0 9 ) ) ) A7

R9 9 9 9 9 9 9 9 9 9 9 0 0 R9 .1

E9 9 1 9 1 1 1 1 1 9 1 9 9 9 E1
N1 1 ( 1 ( ( ( ( ( 1 ( 9 9 9 N( .

0 5 8 3 9 ( 1 1 1 1 E3
.

E( ( 5 (
G2 1 8 8 0 5 5 9 0 2 8 ( ( ( G8

9 2 1 3 3 2 9 4 5 1 1 4 3 2 1
,R4 5 2

'C C AC .

5 7 4 R _A C C C C C C
EC C R C R R R R R R R C C C ER ,LR R N R N N N N N N N R R P LN

_.CN N N N N N C
U 4 2 4 5 9 1 2 2 U0N3 3 3 3 2 2 2 2 3 7 3 1 1 3 N1

.

-3 3 3 3 3 3
_T , , , , , , , , T

I 0, , 3 , 9 7 1 5 6 4 2 , , N1, -N
.5 2 2 2 1 1 2 3 4 5 2 I22' 1

O5 5 - - - - - - - - - - - - O- _P9 9 1 1 5 6 7 9 0 0 0 0 0 1 P9
.- - 9 9 8 8 8 8 9 9 9 9 9 9 7 .

9_,.,
YB B - - - - - - - - - - - - Y - .

.EA A I I P P P P P P P P P P EP
-KL L L L B G S B B B 6 B d B MB

RA A C C L L L L L L L L L L RL
_U U

T T .( (

.

,r
.
.

.

-

,
.

8I!II ,||j!$ ||[:|iI| jjii{!|[i!I!:ii!:|{ je !{ $| { iiij 4 ;I jii !,



-- - - - - - - - _ _ _ . _ _ _ _ _ . _ . - - - - -- - - _ _ . _ _ , . _ . _ _ . _ _ - - - - - - - - . -. . - _ _ - - - - - _ _ _ _ _ .-- --- - - _ _ _ _ -

,

!*

}? FACILITY INDEX --- JULY 1992 PAGE 85- l|
1 ;
'"

(TURKEY POINT NUCLEAR GENERATING UNITS 3 AND 4).j

'.f
|| 2.9.3 3.3
1- 2.9.5.5 1* .i

|
- . .

?; (TURKEY POINT PLANT, UNITS 3 AND 4).
[l ALAB-660. 14 NRC 987(1981) 3.5.2.3 : j

J 6.15.4- : |?- 6.15.4.2 -j
' )

CL1-81-31,'14 NRC 959(1981) 2.9.3
j 2.9,3.1

1
' L EP -81 - 14 13 NRC 677(1981) 6.1.4.4 !

I 6.15.1.2' 'l
! .6.15.4 '|
i

k L B P - 81 - 30'. 14 NRC 357(1981) 5.7 '
!

!
!
; . . .

| (TYRONE ENERGY PARK.. UNIT 1).
ALAB-464.f7 NRC 372(1978) 3.1.2.6I

4 . 4 '.1.1 |
. . t

ALAB-492 8 NRC 251(1978) 2.9.5.13 j
5.8.1 ;

5

b
| CLI-80-36 12:NRC.523(1980) 2.9.4.1.4 ;
| !
j .LBP-77-37, 5 NRC 1298(1977)- 2.11.5'2.

{
I

.i

(UCLA RESEARCH REACTCR).
J LBP - 81 -29.- 14.NRC 353(1981). 3.' 13. 2 . {

LEP-82-93.,16 NRC 1391(1992) E3.5.2 *

L.BP-84-22. 19'NRC 1383(1984) id5.2
6.4.1

(UF6 PRODUCf!DN FACILITY),
.

6.24.1.3CLI-86-19, 24 NRC 508(1986)

. -|
' (VALLECITDS NUCLEAW CENTER-GENERAL ELECTRIC TI ST RE ACTOR. OPERATING LICENSE'TR-1), i

ALAB-720, 17 NRC.397(1983)' 5.6.6' .|
. 1
>- ;

!,

I

I

{t ,. - - . - . - -- - -_a -- - -- ,--= - - - - - _ _ _ - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - --
'
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(VALLECITOS NUCLEAR CENTER, GENERAL ELECTRIC TEST REACTOR).
LBP-78-33, 8 NRC 461(1978) 2.11.2.4 |

;-
(VERMONT YANKEE NUCLEAR POWER STATION),

AtAB-124, 6 AEC 358(1973) 3.1.1 |

4.4 ;

4.4.1
| 4.4.1.1
j. 4.4.2

5.6.1

ALAS-126 6 AEC 393(1973) 4.4.1.1

'
ALAB-138, 6 AEC 520(1973) 2.11.1

3.1,1
4.4.1.1 [

} 4.4.2
4.4.4'

6.16,1

ALAB-141 6 AEC 576(1973) 4.4.2
.

ALAB-179 7 AEC 159(1974) 6.15.3
6.16.2

. 6.5.3.2
1

ALAB-194 7 AEC 431(1974) 6.16.1
6.16.1.1 [

6.20.1
.|
I ALAB-217 8 AEC 61(1974) 6.16.2
1

ALAB-229,. 8 AEC 425(1974) 2.9.1
3.16.1
S.16.2

9

ALAB-245, 8 AEC 873(1974) 6.1.4.2

ALAB-392 5 NRC 759(1977) 6.15.6
1

ALAB-421, 6 NRC 25(1977) 5 14 [
*

i
'

ALAB-57 4 AEC 946(1972) 6.20.4; |

! ALA8-869, 26 NRC 13(1987) 2.9.5
2.9.5.1
3.17
3.4.2
6,1.4.44

' 6.15.7 .

[ 6.15.9
,

9 O O
-_ _
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..

. .. . ,
;

'-(VERMONT VAPwEE, NUCLEAR POWER STATION), '!
6.16.3.

7
!

. . Ii ALAB-876, 26 NRC 27'7(1987) 2.9.5 '

t

2.9.5.1,

3.1.2.6,

3.17 |
-

T 3.4.2 !

}. 5.12.2 .!
: 5.14 k

! 6.1.4.4 [4'
.i.15.7 '4

? 6.15.9
-6.16.3 i

L

!'
' ALAB-919, 30 NRC 29(1989). 2.9.5 ,!

1
;

~

2.9.5.5 ;* 3.15-
4 1

f} 6.15.4
*j

'

6.15.7'
:

1 .i

I ALAB-938,.32 NRC 154(1990) 2,9. 5 ' i

'

4

; '2.9.5.5 i

3.15.
7

|- 6,15 4

|. '6.15.7
:

CLI-74-40. 8'AEC'BO9(1974) 3;16 1'

6.16.2
6.21.2 'I

,- 6.9.1 |
| , . '!
| CLI-74-43. 8-AEC 826(1974) 6.16. 2 . '
| G.21.2' 'i

! -6-9.1" f

i .-
.

;

!' CLI-76-14, 4'NRC 163(1976)' 5.6.2 I
| 6.21.t "|
f ,

'

[j 'CLI-90-4.-!31 NRC 333(1990)' 2.9.5 k

2,.9.5.5 !
t13.15 ..r,

s- ,6.1514-
Lj

.6.13.7
' .

.' t,
CLT-90-7,.32'NRC-129(1990). 2,9.5

'

;
i -2.9.5.5 t

'3.15
.6.15.4

{ 6.15.7i

! !

LB P - 8 7.- 17, t 25.NRC 838(1987) '. 2 . 9 . 5 :

'2.9.5.1 j
3'17" i

i
.!

$
g. .-- (

!- , I.,
-

s'

1. i
i -
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(VERMONT YANKEE NUCLEAR POWER STATION),
6.1.4.4
6.15.7
6.15.9
6.16,3

LBP-87-7, 25 NRC 116(1987) 2.9.3
2.9.4.1.2

LGP-88-19. 28 NRC 145(1988) 3.f.2.1
3.1.2.2
6.1.4.4

LBP-88-25, 28 NRC 394(1988) 2.11.1
2.11.4

LEP-8o -25A . 28 NRC 435(1988) 2.11.1
2.11.4

LBP-88-23, 28 NRC 440(1983) 2.9.5
2.9.5.5
6.15.4
6.15.7

LBP-89-6 29 NEC 127(1989) 2.9 5
2.9.5.5
3.15
6.15.4
6.15.7

LBP-90-6, 31 NRC 85(1990) 2.9.3
6.1.4.4
6.15.1.1

(VIRGIL C. SUMMER NUCLEAR STATION. UNIT i).
ALAB-114, 6 AEC 253(1973) 5.6.1

ALA8-642, 13 NRC 881(1981) 2.9.3.3.3
2.9.3.3.4
3.1.2.7

ALAB-643, 13 NRC 898(1981) 2.9.3.3.3
5.7.1

ALAB-663, 14 NRC 1140(19R1) 3.1.2.1
.3.12.3
5.12.2
6.20.2

ALAB-694, 16 NRC 958(1982) 5.13

ALAB-710. 17 NRC 25(1983) 3.1 1

O O O
.

-- -
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l'
i (VIRGIf C. SUMMER NUCLEAR STATION. UNIT 1),

r

{. '1.1.2 1 -|
J. 3 12.3 >

|
-

4- . . .

6.1.1 j
i

j- CLI-80-28,.11 NRC 817(1980)
i .|
4 CLI-81-26 14 NRC 787(t981) 4.5

'

-

i s.3.1
1

.

..1377(1932) 3.1.2.5d CLI-82-10, 15 NRC

i LBP-78.6, 7.NRC 209(1978,) 2.9.3 3.3
g- ,

,

y

l~ LBP'81- 11. : 13 NEC 420( 19814 ' 2.9.3.3.3 I

LDP-82a84. 16 NRC 1163(1982) 3.1.2.1
4.4.2'

i S.7_1 ~ l

!

(WATERFORD'S'E*M ELECTRIC STATION.' UNIT 3).
ALAB-117 6 AEC 261(1973) 5.10.2.f

ALAB-121 6 AEC'319(1973) 5.10.3

ALAB-125, 6'AEC 371(1973) '2. 9. 3 ' '

2.9.4.1.4
'2.9.5.1-

f- 'ALAB-168. 6 AEC.1155(1973) 2.9.3.4
'

'

ALAB-220. 8 AEC 93(*374) 3.5.5'
5.8.5'

ALAB-242. 8'AEC 847(1974)- 3.6
4.6
5.9-

ALAB-258. 1 NRC'45(1975f 4.6

ALAB-690 '16'NRC 893(1332)- 5.4

ALA8-732, 17 NRC 107f(1983)' .2.10.1.2
3.1.1
'3.1.2.3
3.11
3.11.1 1
3a12.4
3.13
3 .' 7

i 4.6
! 5.10.1
| 5.6.3
.

! ,!.
.

. .

.
.

._.
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(WATERFORD STEAM ELECTRIC STATION. UNIT 3).
I6.16 1.3

6.20,4.

f 5.4.1
I

i ALAB-753 18 NRC 1321(1983) 3.5.3 i

4.4 |

| 4.4.1 1

| 4.4.2
,

1 )

! ALAB-786, 20 NRC 1087(1984) 4.4.2 i,
! 6.16.1.2 ;

j 6.5.4.1 ;

. <

ALAB-792 20 NRC 1585(1984) 5.6.1 I{
!,

ALA8-801, 21 NRC 479(1985) 6.16.1 ,

! '
+

ALAB-803, 21 NRC 575(1985) 3.1.2.7
I 4.4.2

[ 6.16.1
! '

i ALAB-812, 22 NRC 5(1985) 3.7
3.7.1
3.7.3.7 i3

i 4.4.1 i
! 4.4.2 [

f 6.16.1 i-
'

!

AL*B-829 23 NRC 55( 1986 ) 6.5.4.1 I
t

CLI-66-1 23 NRC 1(1986) 2.11.1
i,.j 3.1.2.3
4

! 4.4.1

| 4.4.2
i 6.5.4.1 ,

i s

! i

j LSP '3-31 6 AEC 717(1973) 2.9.3.4
}

! L8P-81-48, 14 NRC 877( 1981) 3.5

| 3.5.3 ;

iLBP-82-100. 16 NRC 1550(1982) 6.15.3

|{ 6.9.1

| i
I4

'
(WA7TS BAR NUCLEAR PLANT. UNITS 1 AND 2).

ALA8-413, 5 NRC 1418(1977) 2.9.4.1.1 |

| 2.9.4.1.2
2 2.9.4.1.4 L

} 2.9.4.2 7

'
,

,

i G G O ;

:.
_ _ _ _ _ _ _ _ ___ _ _ _ _ _ _ _ _ _ _ _ _ _ __ _ . __ _ _ -. .i
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, t

- (WEST CHICAGO RARE .ARTH5 FACILITY).*

! ALAB-928, 31 N2O 253(1990$ 5.7.1
:
I

ALAB-?" . 33 NRC 81(1991) 2.11.5,2'

3.1.2.1
3.16
3.5.2.3
6.15.3

CLI-82-2, 15 NRC 232(1982) 2.2
2.5 ;'

6.13
6.15.1.2 i

i

CLI-82-21, 16 NRC 401(1982) 2.2 !

t.BP-84-42 7^ NRC 1296(1984) 3.1.2.t ,

!I 3.4
I 6.15.6

L8P-89-1, 21 NRC 11(1985) 2.11.2
2.11.2 4

,

'

L8P-85-0, 21 NRC 244(1985)- 5.12.2
6.15.3
6.16.1

l i

LBP-85-4G. 22 NRC 830(1985) 2.11.1 1

.3.1.2.6
-

e
. 23 NRC 75(1986) ,2.11.2

,

3 LBP-86-4 ,
'; 2.11.2.8

j' 2.11.4
f 2.11.5.2

iLBP 89-16, 29 NRC 508(1989) 2.9.5.5
i

!' LBP-89-35, 30 NRC 677(1989) 2.19.5.2
j 0.t.2.1
4 3.5.2.3
j 6.15.3

,

:

!.~ (WEST VALLEY REP =JCESSING PLANT).
CL1-75-4 1 NRC 273(1975). 2.11.1

2.9.3.3.3,

a 2.9.3.3.4
;- 2.9.5.5
4

$

i

\
1 i

6,

.
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. ,

A '
t

(WILLIAM'H. _ ZIMMER NUCLEAR STATION). |

1 ALAB-79. 5 AEC 342(1972) 4.6
j 5.6.1 ;

L,

;- LBP-79-17 . 9 NRC 723(1979) 2.9.2 !
~

,
I< .

10 NRC 213(1979) 2.9.5.5
. .

f: LEP-79-22,

iLBP-79-24. 10 NRC 226(1979) J.1.2 t
3.1.2.2

j G.13 ;
-

!

LBP-80-14.'11 N2C 570(1980) 2.9.3.3.3
.

j

j LBP-81-2 .13 NRC 3G(1981) 3.5.3 i
1 i
"

i

( WM - H . ZIMMER NUCLEAR POWER STATION. UNIT 1). !

CLI-82-20. 16 NRC 109(1982) 3.14.2 !

1- >
~ LBP-82 47 15 NRC 1538(1982) 2.11.2.2

1

5- LSP-82*48. 15.NRC 1549(1982) - 4.2.2 |
i .

!

) -LEP-83-12. 17 NRC 466(1993) 3.1.2.1
i, :

3
'

L

i (WOLF' CREEK GENERATING STATION. UNIT 1). [
, ALAB-784 20 NRC 845(1984) 2.9.5.6 !

6.8 i
*

i

L

: LBP-84-1.-19 NRC 29(1984). 2.9.5

( ' 2.9.5.1 ;

; 2.9.5.5 [

f LBP-84-17 19 NRC 878(1984) ' 2.9.3.3 j

2, 2.9.3.3.3 ,
;

1 ;

LBP-84-26.'20 NRC 53(1994) 3.4.2-+ '

I 4.2.2
~

6.16.1.3 I
! I

!. |
i' .

,

j-' (WOLT CREEK NUCLEAR GENERATING STATION). '

ALAB-279. 1 NRC 559(1975) 2.9.3.1 (
|. 2.9.4.1.1 {

'

.'
'3 NRC 293(1976) 3.1.2.1. A4. AB-321,

3 1.2.2 - !
5.19 *

! 6.19.1- . [
.

5 i

4- i

, ;
< i

_m_ ._ _ -em . - +-- , w . m . . . _ - . #--. . ...-..-y __ . . ~ . .
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i

(WP*55 NUCLEAR PROJECT NO. 1).
LBP-P3-66 18 NPC 780(1983) 2.9.5.3

2.9.5,5

. LBP-B4-9 19 NRC 497(1984)- 3.4.5
1

I
i

|(WPPSS NUCLEAR PROJECT NO. 2).
ALAB-571 10 NRC 637(1979) 4.6 |

5.6.1
5.8.1

ALAB-722 17 NRC 546(1983) 2.9.5.1
6.16.1
6.24

LBP-79-7 9 NRC 330(1979) 2.9.4.1.2
,

2.9.4.1.4

(WpPSS NUCLEAR' PROJECT NO. 3).
ALAB-747. 18 NRC 1167(1983) 2.9.3.3.4

2.9.5.3
6.4.1

ALAB-767, 19 NRC 984(1984) 2.9.3.3.3
i

LBP 84-17A 19 NRC 1011(1984) 2.9.3.3.3

(WPPSS NUCLEAR PROJECT NOS. t'AND 2).
CLI-82-294 16 NRC 122(1982)- 3.4.5

.(WPPSS NUCLEAR.PRCJECTS i AND'4).
ALAB-265. 1 NRC 374(1975)

~

4.'
5.9

(WPPSS NUCLEAR PROJECTS 3 AND 5).
ALAB-485 7 NRC 986(1978) 5.6.3

6.18

.ALAB-501. 8 NRC 381(1978) 5.15
5.6.1

CLI-77-11; 5 NRC 719i !**"' 3.1.1
6.19.1

1

. - . . - - . - - - - < . - .-,-----__-_--_----------L----- -w .-- - -x
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(WPPSS NUCLEAR PROJECTS 3 AND 5).
LBP-77-15. 5 NRC 643(1977) 3.1.2.2

6.19
6.t9.1

LOP-77-16 5 NRC 650(1977) 2.9.3

'(YANKEE ROWE NUCLEAR POWER STATION).
CLI-91-11, 34 NRC 3(1991) 6.24

6.5.1

(YELLOW CREEK NUCLEAR PLANT, UNITS 1 AND 2).
ALAB-445, 6 NRC 865(1977) 1.7.1

2.5.3

ALAB-515, 8 NRC 702(1978) 6.15.8.5

( Z I M*4E R NUCLEAR POWER STATION. UNIT 1).
LBP-82-54 16 NRC 210(1982) 2.9.3.3.3

2.9.4.9.2

f' 3.14.2

i

(ZION STATION. UNITS 1 AND 2).
ALAB-116 6 AEC 258(1973) 2.11.6

5.9.3.1

ALAB-154 6 AEC 827(1973) 5.13.1.2
5.4

ALAB-185. 7 AEC 240(1974) 2.11.2.1
2.11.2.2

ALAS-222. 8 AEC 229(1974) 3.1.3
3.3.1
3.3.2.3

ALAB-226, 8 AEC 381(1974) 2.8.1.3
2.9.3.2
2.9.5.10 j
2.9.9.1 |
3.1.4.1 '

3.12.1.1
3.7.2
5.10.1
5.13.'.1
6.16.1.2

O O O
.
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i
tALAG-345 USERDA'

".8.1 ,

J

P

ALAB-347 UNION ELECTRIC CO.
(CALLAhAV PLANT. UNITS 1 AND 2). 4 NRC 216 (1976) 3.7.3.4 j

t

t
.

L

ALAB-348 ' UNION ELECTRIC CD. ,

'(CALLAWAY. PLANT, UNITS 1 AND 2)',. 4 NRC 225 (1976) 4 3.7.3.3
5.6.4 i

;

ALAB-349 'PUBLIC SCRVICE CO. OF NEW HAMPSHIRE
(tEABROOK OTATICN. UNIT 3 1 AND 2). 4 NRC 235 (1976) 3.17

,

1 3.3.3.3
5.18 ' f
5.4 -|,

J

1
a

l

ALAB-350 ,PUBLIC. SERVICE CD. OF NEW FAMPSHIRE ,
,

(SEABROOK STATION, UNITS 1 AND 2), 4 NRC 365 ( 1976 ) .S.1s .j
j

+,

) *

I ALAB-352-' UNION ELECTRIC CO. 1

- ICALLAWAY' PLANT, 'JNITS 1. AND 2 ) . 4 NRC 371 (1976) '6.20.4 l

f

I-
! !

I ALAB 353 .LONG:1SLAND LIGHTING CO. 3

! -| (JAMESPORT NUCLEAR STATION,. UNITS 1. AM) 2)) 4 NRC 381 (1976) 5.12.2.1
a

$

d' .

i -
!
i

; ALAB-354 ;USERDA
.

PLANT), 4 NRC 383'(1976) 2.10.24 (CLINCH RIVER 8REEDER REACTOR
.

'

2.9.3.3.3 :*

A 2.9.5.1 .!
2.9.7.1 !

2.9.9.2.1 'f.

5.2 i

)

i I
( i

't
4

1 ALAB-355 DUKE POWER CO.. ;

' . . -(CATAWBA NUCLEAR-STATION, UNTT5 AND 2); 4 NRC 397 (1976) 3.11.1.1.1
i' 5.10.3 -;
* 5.6.3 [
t 6.16.3
4 t

' I
.

.,

8

,
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ALAB-356 PUBLIC SERVICE CO. OF NEW HAMPSHIRE
(SEABROOK STATION, UNITS 1 AND 2). 4 NRC 525 (1976) 5,6.1

5.7

} t

. ALAB-357 CONSOLIDATED EDISDN CO. OF N.Y.
(INDIAN POINT STATION, UNITS 1, 2 AND 3'. 4 NRC 542 (1976) ', 6.1.5

s

ALAB-358 GULF ST ATES UTILITIE S CO.
(RIVER DEND STATION. UNITS 1 AND 2). 4 NRC 558 (1976) 2,9,4,1,4

3.o

ALAB-?S9 DUKE POmER CO.
(CATAWBA NUCLEAR STATION. UNITS 1 AND 2). 4 NRC 619 (1916) 4.4.4 i

4.4.2 |
S.10.1

t

ALAB-366 PUBLIC SERVICE CO. OF NEW HAMPSHIRE
(SEABROOK STATION, UNITS 1 AND 2). 5 NRC 39 i1977)

6.19 '.1

ALAB-367 TENNESSEE VALLEY AUTHORITY
(HARTSVILLE NUCLEAR PLANT UNITS 1A.2A.18.28). 5 NRC 92 (1977) 3.11

3.11.1.1.1
3.13.1
5.10.1
5.10.3
5.6.3

4 i

i
*

ALAS-309 CONSOLIDATE 0 EDISON CO. OF N.Y.
I

(INDIAN POINT STATION. UNIT 2). 5 NRC 129 (1977) 5.2 !
.

ALAB-370' PUBLIC SERVICE CO. OF OKLAHOMA
(BLACK FOX STATION, UNITS 1 AND 2). 5 NRC 131 (1977),

4.5
5.8.3.2
5.8.4

ALAB-371 Pil8LIC SERVICE CO. OF INDIANA
(MAR 8LE 8 a - iCLEAR GENERATING STATION. UNITS 1 AND 2). 5 NRC 409 ( 1977 ) 3.3.1

O O O'

_
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{ ALAB-371 PUBLIC SERVICE CO. OF INDIANA
5.12.2.1

i
;
;

1 ALA3+374 PUBLIC SERVICE CO. OF INDIANA
| (MARBLE HILL NUCLEAR GENERATING STATION. UNITS 1 AND 2). 5 NRC 417 (1977) 4.6

5.12.2.1.2-

|

ALAB-376 ' DETROIT EDISON CO.
j (GREENWOOD ENERGY CENTER. UNITS 2 AND 3). 5 NRC 426 (1977) 2.9.4.1.1-
j- 2.9.7
; 3.1.2.4
3- 5.4 ,

|. '5 8.1. !

i- .!
i
3 -

.

OF N . V ,.
-

' ALAb-377 CONSCLIDATED EDISON CO.
(INDIAN POINT STATION, UNITS 1.'2 AND 3). 5 NRC 430 (1977) 2.6

3.3.3

ALAB-378 TOLEDO EDISON CD.
(DAVIS-BESSE NUCLEAR POWER STATION, UNITS 1.2.3). 5 NRC 557 (1977) .

6.4 2.2
3.17

.

ALAB-379' . CONSUMERS POWER'CO.

|(MIDLAND. PLANT. UNITS 1 AND 2). 5 NRC 565 (1977) 3.12
3.12.2 ;

!
I

|

ALAB-380 ' TENNESSEE VALLEY' AUTHORITY
-(HARTSVILLE' NUCLEAR PLANT UNITS 1A.2A.tB.28). 5 NRC 572 (1977) 3.1.2.3

6.15.8.1
6.49.2
6.9.1

|

ALAB-381 HOUSTON LIGHTING AND POWER'CO.
(SOUTH TEXAS PR0dECT. UNIT'S 1'ANG.2). 5 NRC 582 (1977) 3.1.2.1.1

3.1.2.5
4.4
6.16.1
6.3.1

|

|

_

|

|
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*

i
a

i ALAB-382 CONSUMERS POWER CO.
(MIDLAND PLANT. UNITS 1 AND 2). 5 NRC 603 (1977) 2.9.10.2

] 3.12.3 j
i

f''
-

1. ALAB-383 GULF STATES UTILITIES CO. ;

(RIVER BEND STATION. UNITS 1 AND 2). 5 NRC 609 (1977)
,

5.6.1 '
,

E

P

l

ALAB-384 METPOPOLITAN EDISON CD. i
(THREE MILE ISLAND NUCLEAR STATION. UNIT 2). 5 NRC 612 (1977) 2 9.3.3.3 |

d I
; ,

ALAB-385 TOLEDO EDISON CO. i,

(DAVIS-BESSE NUCLEAR POWER STATION. UNITS 1.2.3). 5 NRC 621 (1977) 5 6.3 f

, 5.7
I 5.7.1

) 6.3 [
!

'

4 i

i I
i ALAB-388 PUBLIC SERVICE CO. OF OKLAHOMA !

; (BLACK FOX STATION. UNITS t A ND 2 ) . 5 NRC 640 (1977) 5.10.3 1

I, !
.

I !

! ALAB-389 PHILADELPHIA ELECTRIC CO. f

| (PEACH BOTTOM ATOMIC STATION. UNITS 2 AND 3). 5 NRC 727 (1977) 3.1.2.1.1 ?

; 5.19.1 |

,

r

; ALAB-390 PUBLIC SERVICE CO. OF NEW HAMPSHIRE *

j (SEABROOK STATION, UNITS 1 AND 2). 5 NRC 733 (1977) 6.20.5 |

!

,
,

*

t
I

ALAB-392 VERMONT YANKEE NUCLEAR POWER CORP, !
(VERMONT YANKEE NUCLEAR POWER STATION). 5 NRC 759 (1977) 6.15.6 t

i

I
t

ALAB-393 PUBLIC SERVICE CD. OF INDIANA !

(MAR 8LE HILL NUCLEAR GENERATING STATICN. UNITS 1 AND 2 ) . 5 NRC 767 (1977) 5.12.2.1 !

!

< f
2 :

ALAB-394 PUBLIC SERVICE ELECTRIC AND GAS CD. i
i

(HOPE CREEK GENERATING STATION. UNITS 1 AND 2). 5 NRC 769 (1977) 5.10.3
:

!

.

9 9 9 !
_
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'ALAG-395 . CONSUMERS POWER CO.
(MIOLAND PLANT. UNITS 1 AND 2 ) , 5 NRC:772 (1977) 5.15.2

5.18
.5.19.3
5.6.2
5.74

5.7.1'
6.15,3,:

A'ALAB 399 . | CONSOLIDATED EDISON CD. 0F N.Y.
(INDIAN POINT STATION. UNIT 2 ) . 5 NRC 1156 (1977) 6.15,8.1

-|
.

ALAB-4DO| PACIFIC GAS AND ELECTRIC CO.
,(STANISLAUS' NUCLEAR PROJECT, UNIT 1), 5 NRC 1175 (1977) 2. 9.3 ..

3.1.2.2
3.5.2.1
5.8.5

ALAB-404 FLORIDA' POWER AND LIGHT CO.
(ST. LUCIE NUCLEAR PLANT, UNIT 2). 5 NRC 1185 (_s 5.7.1

ALAB-405 PUBLIC SERVICE CO. OF INDIANA
(MAR 8LE HILL NUCLEAR GENERATING STATION, UNITS 1 AND 2 ) . 5 NRC 1190 (1977)- 13.15

, 5.12.2.1-
|

ALAB-408- .DUQUESNE LIGHT CO.'
~ 1). 5.NRC 1383 (1977)- 3.1.2.5-(BEAVER VALLEY POWER STATION, UNIT

4.6
6.16.1'

i

ALAB-409 TENNESSEE VALLEY AUTHORI'TYs . |

|'(HARTSVILLE. NUCLEAR PLANT UNITS.1A.2A.18.2B). 5 NRC 1391 (1977) . 54 13.4

' s

! !
. . . . !

ALAB-410 . PAL 1FIC GAS AND ELECTRIC CO. !
j (DI*BLO CANYON NUCLEAR POWER PLANT.' UNITS 1 AND 2) 5 NRC 1398 (1977)- 2.11.2.4
j 3.12 4
. - s.20.4
!

| 1
i t
i i

!

F
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ACA8-422 PUBLIC SERVICE CO. OF NEW' HAMPSHIRE
(SEABROOK STATION. UNITS 1 AND 2). 6 NRC 33'(1977) 3.1.1,-

.
3.1.4.3
3.1.5,

J 3.12.1
' 3.13 t

'
3.16

[ 3.16.1.
4.2

5 . 4.3
' 4.4

5.6.1
'

j 5.6.3
- 6.1.4

6.15
I 6.15.4.1-
j 6.15.4.2

6.15.5
6.15.8.2

- ALAB-423 fPUBLIC SERVICE CO. OF NEW HAMPSHIRE'

(SEABROOK STATION, UNITS 1 AND 2). 6 NRC 115 (1977) 4.3
5.6.5

4

1.

j ALAB-424 KANSAS GAS AND ELECTRIC CO.
(WOLF CREEK NUCLEAR GENERATING STATION. UNIT 1). 6 NRC 122 (1977) 2 9.4.1.1+

. S.10.2
1 . 5.10.3
2 5.13.4

5.4
a

,

t ALAB-428 - . FLORIDA POWER AND LIGHT.CO.
*

1 (STJ LUCIE PLANT, UNIT ' 1.: TURKEY POINT PLANT. UNITS 3 AND 4). 6.NRC 221 (1977) 6.3

] 6.3.1
1
4

1

ALAB-430 . T08890 EDISON CO. AND CLEVELAND ELECTRIC ILLUMINATING CO.3

j, (OAVIS-BESSE f?ATION, UNITS 1 ' 2, 3; PERRY PLANT, UNITS't AND 2), 6'NRC 457 (1977) 4.4
|- 5.19.3

1'
!~

I ..

. ALAB-431 DUKE POWER CO.
'' (PERKINS NUCLEAR STATION, UNITS't. 2 AMD 3). 6 NRC 460 (1977) 2.9.3.3.3

6

.

i

t

4

t

+

____-______________._____-__--'_.J--_ _ . - ' ' w n
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ALAB-432 SOUTHERN CALIFORNIA EDISON CO. AND SAN DIEGO GAS AND ELECTRIC CO.
(SAN ONOFRE NUCLEAR GENERATING STATION. UNITS 2 AND 3). 6 NRC 465 (1977) 5.6.1

ALAB-433 DUKE POWER CD.
(PERKINS NUCLEAR STATION. UNITS 1 2 AND 3). 6 NRC 469 (1977) 5.12 2

5.2

ALAB-434 POWER AUTHORITY Or THE STATE OF NEW YORK
(GREENE COUNTY NUCLEAR PLANT). 6 NRC 471 (1977) 2.9.7

ALAB-435 FLORIDA POWER AND LIGHT CO.
(ST. LUCIE NUCLEAR PLANT. UNIT 2). 6 NRC 541 (1977) 5.10.1

6.15.4
6.15.4.1
6.23.3 1

ALAB-437 PUBLIC SERVICE CO. OF INDIANA
(MARBLE HILL NUCLEAR GENERATING STATION, UNITS 1 AND 2). 6 NRC 630 (1977) 5.7.1

ALAB-438 CONSUMERS POWER CO.
(MIDLAND PLANT. UNITS 1 AND 2). 6 NRC 638 (1977) 2.11.6

5.12.2.1

ALAB-439 PC'w E R AUTHORITY OF THE STATE OF NEW YORK
(GREENE COUNTY NUCLEAR PLANT). 6 NRC 640 (1977) 5.12.2.1

ALAB-440 DUKE POWER CD.
(CHEROKEE NUCLEAR STATION. UNITS 1 2 AND 3). 6 NRC 642 (1977) 2.9.2

2.9.3.3.3

ALAB-441 PITTSBURGH-DES MOINES STEEL CD.
6 NRC 725 (1977) 5.12.2

5.8.12

ALAB-443 CLEVELAND ELECTRIC ILLUMINATING CO.
(PERRY NUCLEAR POWER PLANT, UNITS 1 AND 2). 6 NRC 741 (1977) 3.1.2.1

O O O
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-I.
s 'ALAB-443 . CLEVELAND ELECTR1C ILLUMINATING CO. '

3.1.2.6
3.14.2

L 3.5.2.3 i

f 3.5.3 -I

5.6.4 ;)
,

1
'

i .i

I

!
ALAB-444 QJLF STATES UTILITIES CO. 1

|
' AND 2) 6 NRC 760 (1977) 2.10.2 1(RIVER BEND STATION. UNITS 1

'

2.9.3.3.3 '

| 2.9.S.7 j
i 3.1.2.5

i

3.12.1.2 g

3.4;2 ]

3.7.3.4 j
.6.16.2 i

6.20.3 ,

0.9.2.1 .|
r

1
i

ALAB-443 TENNESSEE V.tLLEY AUTi0RITY l
'(YELLOW CREEK. NUCLEAR PLANT, UNITS 1 AND 2). 4 NRC 865 (1977) 1.7.1 l

|2.5 3

!
|

ALAB-446- -~PUGET SOUND POWER AND. LIGHT CO.
-(SKAGIT NUCLEAR. PROJECT. UNITS 1/AND 2). 6 NRC 870 (1977) 6.19.1

~ALAB h47 EXXON NUCLEAR CO. |

(NUCLEAR FUEL RECOVERY AND RECYCLING. CENTER). 6 NRC 97? (1977)' 2 .10. 2. - "|
t

|

| ~|
'

|
. PORTLAND-GENERAL ELECTRIC CD. -ALAB-451'

(TROJAN NUCtEAR. PLANT) '6 NRC 889 (1977)- 3.1,.2.S )
6.1. 6 - -|
6.16.1 |

1

\
J
i

3ALAB-453- ' CONSOLIDATED EDISON CD. OF N.Y.
(INDIAN POINT STATION, UNIT'2), 7 NRC 31'(1978) 6.15.8.1 f|

|
!

ALAB4454 METROPOLITAN EDISGN CD.
. 2.10.t.2 i(THREE' MILE ISLAND NUCLEAR STATION. UNIT 2). 7 NRC 39 (1978) ''2.10.2'

1
.i

' I
.|

..
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$ ALAB-461 ~PUBLIC SERVICE CO. 0F INDIANA
3.1.2.7 i

} 3.13.1
'

5.10.1*

5.4
5.5 e

i 5.8.7

} 6.16.1.3

i +

.

| ALAB-462 KANSAS GAS AND-ELECTRIC CO.
(WOLF CREEK NUCLEAR GENERATING'5TATION, UNIT 1). 7 NRC 320 (1978) 3.14.3-

3.7.3.2
1

,

3.7.3.4j 7

'

3.7.3.5.1
' 4.4.1 ;

f
4.4.2 *

!
?

!
?

' ALAB-463 .-TENNESSEE VALLEY AUTHORITY
-(HARTSVILLE NUCLEAR PLANT UNITS 1A.2A.1B,28). 7 NRC 341 (1978) 3.1.2.71 !'

3.11.4 t
"

3 13.1.
| 3 :14.3

3.16
.

4

'3.7.2 ' ?'

! 4.3
4.4
b.5 1
6.7.'1
6.7.2'

+

i

ALAB-464 NORTHERN STATES power CO.

(TYRONE: ENERGY: PARK. UNIT 1). 7 NRC 372 (1978) 3.1.2.6
4.4.1.1*

.

ALAB-466 ' DETROIT EDISON CO.
(ENRICO FERMI' ATOMIC POWER PLANT., UNIT.2),'7 NRC 457 (1978) 5.6.1

I 5.9.14
.6.24.3

i
:
.

*
' ALAB-467 TENNESSEE VALLEY AUTHORITY ,

.A.5
' ,

'

.(HARTSVILLE. NUCLEAR PLANT UNITS.1A,2A,18,28). 7 NRC 459 (1978)
S 5.1 !
< 5
' 5.4

5.5
'a

3

l
i

<

s - , .- - . < - - . _
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! !

ALAB-467 TENNESSEE VALLEV AUTHORITY |,

5.6.1
'

5.8.15 [

!

!
.

.

ALAB-468 CONSUMERS POWER CO. !'

{ (MIDLAND PLANT, UNITS 1 AND 2), 7 NRC 464 (197R) 3.3.4 I

| 5.8.2
! .

!i

l ALAB-469 DETR0!T EDISON CD. ,

i (ENRICO FERMI ATOMIC POWER PLANT, UNIT 2). 7 NRC 470 ( 1978 ) 5.9 I

j G.14

i !

ALAB-470 DETROIT EDISON CO. f
| (ENRICO FE2MI ATOMIC POWER PLANT, UNIT 2), 7 NRC 473 (1978) 2.9.4 1.1 [
l' ! 9.4.1.2 k

! 2 9.4.1.4 ;

! 2.9.4.2 f
3.1.2.5 t

6.16.1 !

#

ALAB-471 DUBLIC SERVICE CO. OF NEW HAMDSHIRE i

i (SEABROOK STATION, UNITS 1 AND 2), 7 NRC 477 (1978) 1.11.1.5
! 3.16
! 3.7.2
| 3.7.3.6

6.15.4*
'

6.15.1.1
s.15.4.2
6.15.6.1.2a

6

i

ALAB-472 DETROIT EDISON CO. r

|
(CREENWOOD ENERGV CENTER. UNITS 2 AND 3), 7 NRC 570 (1979) 2.9.7 [

i 5,4
'

'5.8.1

i
1

'

t

ALAB-473 NUCLEAR ENGINEERING CO.
(SHEFFIELD. ILL. LOW-LEVEL RADI0 ACTIVE WASTE DISPOSAL SITE), 7 NRC 737 (1978) 2 9.4.1.1

.

2.9.4.1.4'

2.9.4.2
i 2.9.5.3 ,

i 2.9.7
j 5.8.1 '

i
'

i

L, 9 9 9 |
.

-
. _ _ _ _ _ _ _ _ . _ __ ____
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P

,

ALAB-474 METROPOLITAN EDISON CO.
(THREE MILE ISLAND NUCLEAR STATION, UNIT 2). 7 NRC 746 (1978) 2.9.2

ALAB-476 DETROIT EDISON CO.
(GREENWOOD ENERGY CENTER. UNITS 2 AND 3). 7 NRC 759 (1978) 2.9.3.3.3

,

ALAB-477 KANSAS GAS AND ELECTRIC CO.
I, (WOLF' CREEK. NUCLEAR GENERATING STATION, LNIT 1), 7 NRC 766 (1978) 4.5-

i
+ :

|
ALAB-479 BOSTON EDISON CD. !

(PILGRIM NUCLEAR STATION, UNIT 2). 7 NRC 774 (1978) 3.7

' , , 6.16.1
'}:

l. i

f ALAB-481 LONG ISLAND LIGHTING CO.
! (JAMESPORT NUCLEAR STATION, UNITS 1 AND 2), 7 NRC.807 (1978) 5.7.1

|

i-
i ALAB-482 > DUKE. POWER CO.
* (CHEROKEE NUCLEAR' STATION, UNITS'1, 2 AND.3). 7 NRC 979 (1978) 5.1

| 5.5
j 6.i8
i.
A
1.
! ALAB-485 WASHINGTON PUBLIC POWER SUPPLY SYSTEM

(WPP55 NUCLEAR PROJECTS 3 AND 5),' 7 NRC 986 ( 1978) 5.6,3- )
1 .6.18 '

i.

1-
i'
f
''

ALAB-486 METROPOLITAN EDISON.CO. .|
(THREE' MILE ISLAND NUCLEAR STATION, UNIT 2), 8 NRC 9-(1978) 4.4.2

1 5.5.1

i
l'

.

-PUBLIC SERVICE'CD, OF NEW HAMPSHIRE
.

. . .

ALAB-488-
i- (SE ABROOK STATION. - UNITS 1 AND 2), 8 NRC 187 (1978) 2.6.
E 2.9.9.5 1

I 2.9.9.6
''

3.6
6.17.'1'

4
,

4 o

* 1

1

G

1

!
i- _ _

, . , . -
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|

ALAB-489 0FFSHORE POWER SYSTEMS
(FLOATING NUCLEAR POWER PLANTS), 8 NRC 194 (1978) 1.8

3.1.2.5
3.3.1

I 6.15.7

| 6.16.1
1 6.16.1.1
| 6.18
! 6.20.4
|
!

i

f ALAB-490 CAROLINA POWER AND LIGHT CO.
(SHEARON HARRIS NUCLEAR PLANT, UNITS 1-4). 8 NRC 234 (1978) ~ 7.3.2

,
b.15.5

i
'

ALAB-491 VIRGINIA ELECTRIC AND POWER CO. ,

(NORTH ANNA NUCLEAR STATION, UNITS 1 AND 2). 8 NRC 245 (1978) 5.5.1 i

5.6.1 |

6.9.2.2 |

I ,

'
!
i

ALA8-492 NORTHERN STATES POWER CO. id

I (TYRONE ENERGY PARK, UNIT 1), 8 NRC 251 (1978) 2 9.5.13 I

5.8.1 |

f.
,

! !
.

-

| !
i ALAB-493 PUBLIC SERVICE CO. OF INDIANA .

| (MARRLE HILL NUCLEAR GENERATING STATION, UNITS 1 AND 2), 8 NRC 253 (1978) 27
i 3.1.2.6

| 3.6
5 4.5

5.12.1
5.15.1 l

5.18 |

5.19.4 !

5.7.1 |

6.18 ,

6 5.1

j 6.5.2
,

| [
!

ALA8-494 NUCLEAR ENGINEERING CO.e

| (SHEFFIELD, ILL. LOW-LEVEL RADIDACTIVE WASTE DISPOSAL SITE), 8 NRC 299 (1978) 3 1.4.1 !

3.1.4.2
2

'

i
' ;

i
'

i

! 9 O 4 ;
4

_ _ _ _ _ _ _ _ _ _ _ _ . _ _ _ _ _ _ _ _ _ _ _ _ ___



m. . . _ . . .._. .. -. _. m_ . _ . . .- ~ .. ._.~._..-.,..-_-m.mm......... ~ . - . . _ _ . . . . - . . . . . _ _ . - - _ _ ._m.__ m..m_. . . . . . ..

~') ( C .

>wm,' :!
CITATION INDEX --- JULY 1992 PAGE 35

ALAB-495 PUBLIC SERVICE CO. OF'NEW HAMPSHIRE'

(SEABROOK STATION, UNITS.1 AND 2), 8 NRC 304 (1978) 6.15.4

;
4 r

ALAB-496 PORTLAND GENERAL ELECTRIC CO.
(TROJAN NUCLEAR PLANT); 8 NRC 308 (1978) 2.9.9.2.2-

5.8.4.1

i

~ -
i AL AB + 497 - 'OAIRYLAND POWER COOPERATIVE-

(LA CROSSE BOILING WATER REACTOR). 8 NRC'312 (1978) 3.1.4.1

l

| ALAB-499' , 'PUBLIC SERVICE Ca. OF NEW HAMPSHIRE
(SEABROOK STATION, UNITS 1 AND 2), 8 NRC 319 (1978) 6.15.4'

,.

i
. . . t

! ALAB-500 0FFSHORE POWER SYSTEMS
| (FLOATING NUCLEAR POWER PLANTS), 8 NRC 323 (1978) 5.14

4

1-.

{ ALAB-501 | WASHINGTON PUBLIC POWER SUPPLY' SYSTEM
j . (WPPSS NUCLEAR PROJECTS 31AND 5). 8 NRC 381 '( 1978) 5.15' ,

5.6.1
i

i-

ALAB-502 - ROCHES1ER GAS AND ELECTRIC CORP.
(STERLING POWER PROJECT. UNIT.1). 8 NRC 383 ( 1978). 3.7.3.2, .

5.1
6.15.4.1
6.15.#*

e,
1-
!

j ALAB-504 PACIFIC' GAS AND ELECTRIC CO. .

8 NRC 406 (1978) 3.16? (01ABLO CANYON NUCLEAR POWER' PLANT, UNITS 1 : AND 2 ),
! 5.12.2
I 5.12.2.1
'

i
1

! ALAG-505 PUBLIC' SERVICE CO. OF OKLAHOMA'
i (BLACK FOX' STATION. UNITS 1 AND 2), 8 NRC 527.(1978) 5.7.1
I

'
'

6.4.1

h !
a

a
1 n

'I

|

.
i

|
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.

ALAB-506 TENNESSEE VALLEY AUTHORITY
(PHIPPS BEND NUCLEAR PLANT. UNITS 1 AND 2). 8 NRC 533 (1978) 6.15

ALAB-507 ROCHESTER GA5 AND ELECTRIC CORP.
(STERLING POWER PROJECT. UNIT 1). 8 NRC 551 (1978) 6.13

ALAB-513 PUBLIC SERVICE CO. OF NEW HAMPSHIRE
(SEABROCK STATION. UNITS 1 AND 2). B NRC 694 (1978) 3,1.2.1

5.6.1

ALAB-514 PACIFIC GAS AND ELECTRIC CO,

(DIABLO CANYON NUCLEAR POWER PLANT. UNITS 1 AND 2). 8 NRC 697 (19 ') 5.12.2.1

ALAB-515 TENNESSEE VALLEY AUTHORITY
(YELLOW CREEK NUCLEAR PLANT. UNITS 1 AND 2). 8 NRC 702 (1978) 6.15.8.5

ALAB-516 DELMARVA POWER AND LIGHT CO.
(SUMMIT POWER STATION, UNITS 1 AND 2). 9 NRC 5 (1979) 1.3'

6.2

ALAB-518 . PUBLIC SERVICE ELECTRIC AND GAS CO.
(HOPE CREEK GENERATING STATION. UNITS 1 &ND 2 ) . 9 NRC 14 (1979) 4,3

6.15.1.2
6.f6.4

ALAB-51D PACIFIC GAS AND ELECTRIC CO.
(DIABLO CANVON NUCLEAR POWER PLANT, UNITS 1 AND 2 ), 9 NRC 42 (1979) 2.11,5.t

ALAB-520 PUBL IC SERVICE CO. OF NEW HAMPSHIRE
(SEABROOK STATION UNITS 1 AND 2). 9 NRC 48 (1979) 3.11.1 1

3.11.1.6

,

ALAB-522 v!RGINIA ELECTRIC AND POWER CO.
(NORTH ANNA NUCLEAR STATION. UNITS 1 AND 2). 9 MEC 54 (1979) 2.9.4.1.1

2.9.7.1

O O O
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; ALAB-523 . PUGET'SOUNO-POWER AND LIGHT CO.
(SKAGIT NUCLEAR PROJECT, UNITS 1 AND 2), 9 NRC 58 (1979) 2.9.3.*o.3

2.9.3.3.4'
,

/ 1

ALAB-574 . PORTLAND GENERAL ELECTRIC CO. [
'

(TROJAN NUCLEAR PLANT),'9 NRC 65 (1979) 5.7.1 [
.

I

i ' ALAB-525 METROPOLITAN' EDISON.CO
(THREE MILE ISLAND NUCLEAR STATION, UNIT 2), 9 NRC 111 (1979) 3.14.1

!

5

h

ALAB-526 CAROLINA POWER'AND LIGHT CO. -

o

.

(SHEARON HARRIS NUCLEAR PLANT, UNITS 1-4). 9 NRC 122 (1979) 2.9.12'

2.9,3.3.3* s

5.19.1
i
4

6, .

.

DUKE POWER Co.ALAB-528
(OCONEE NUCLFAR. STATION AND MCCUIRE NUCLEAR STATION), 9 NRC 146 (1979) ' 2.9.3.3.3

i - 2.9.4.1,2

| 2.9.4.2 *

2.9.6 i

.

4

1

h ALA9-530 'PUBLIC SERVICE CD. OF INGiANA
| (MARBLE HILL NUCLEAR GENERATING STATION. UNITS 9 AMD 2), 3 NRC'261 (1979) 4.4

?
4

!

?

.

1 ALAB-531 PORTLAND GENERAL ELECTRIC CD.
}. (TROJAN NUCLEAR PLANT). 9 NRC 263 (1979) 6.15

| 6.15.4 ;
'

6.15.9
..

6.27

<

1 i

. - ALAB-532 PHILADELPHIA ELECTRIC CO.
I- (PEACH BOTTOM ATOMIC-POWER STATION, UNIT 3). 9 NRC 279 (1979) 4.1 !

i 6.15.8.5 j

i
11

i
ALAB-534 PORTLAND GENERAL ELECTRIC CO.

(TROJAN NUCLEAR' PLANT), 9 NRC 287 -( 1979) I 2.5.1

,
3.4-

1
-

T

i.
I
4 - - . - _ . - - - . _ _ . .

___.______i____._______,.m..___
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ALAB-534 PORTLAND GENERAL ELECTRIC CO.
6.1.3.1
6.1.4.4

ALAB-535 HGUSTON LIGH11NG AND POWER CO.
(ALLENS CREEK NUCLEAR GENERATING STATION. UNIT 1). 9 NRC 377 (1979) 2.9.7

3.4.4

ALAB-539 HOUSTON LIGHTING AND POWER CO.
(ALLENS CREEK NUCLEAR GENERATING STATION. UNIT 1), 9 NRC 422 (1979) 3.4.4

ALAB-540 PHILADELPHIA ELECTRIC CO.
(PEACH BOTTOM ATOMIC 51 A T ION. UNITS 2 AND 3). 9 NRC 428 (1979) 5.5.4

ALAB-541 CONSUMERS POWEP CD.
(MIDLAND PLANT. UNITS 1 AND 2). 9 NRC 436 (1979) 5.12.2.1

5.8.2

ALAR-542 IN RE ATLANTIC RESEARCH CORP.
9 NRC 611 (1979) 6.10.1.1

ALAB-544 HOUSTON LIGHTING AND DOWER CO.
(ALLENS CRF.EK NUCLEAR GENERATING STATION, UNIT 1). 9 NRC 630 (1979) 5.12.1

! ALAB-546 PHILADELPHIA ELECTRIC CD.
(PEACH BOTTOM ATOMIC STATION, L' NITS 2 AND 3). 9 NRC 636 (1979) 5.5.4

ALAB-547 HOJSTON LIGHIING AND POWER CO.
( ALLENS CREEK N'JCLEAR GENERATING STATION, UNIT 1). 9 NRC 638 (1979) 5.4

ALAB-548 PUBtIC SERVICE CO. OF NEW HAMPSHIRE
(SEABROOK STATION. UNITS 1 aND 2). 9 NRC 640 { 1979 ) 5.15.2

O O O
-
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1' ALAB-549' HOUSTON LIGHTING.'AND POWER CO.
{ -- (SOUTH TEX'S PROJECT, UNITS 1 ANO 2), 9 NRC 644 (1979) 2 9.3.3.3A

|- 2.9.4.1.2
j 2.9,5.1

!
!:

ALAB-350 PACIFIC GA; AND ELECTRIC CD.
-(STANISLAUS NUCLEAR PROJECT, UNIT 1), 9 NRC 683 (1979) 2.11.2

2.11.5j_
- 2.11.6

-

i.
l.

j '' ALA8-551 "IRGINIA ELECTRIC AND POWER CD.
f ' ( NORTH A NNa NUCLEAR STATICN, UNITS'1 AND 2), 9 NRC 704 (1979) 4.6
| 5.19.1 'l

f" 5.5.1
r 5.6.1
1 6.5.4.1

|

.I
ALA8-SS2 FUGET SOUND' POWER AND LIGHT CO.

(SKAGIT NUCLEAR PROJECT, UNITS 1 AND 2), 10 NRC 1 (1979) 2.9.3.3.3 -|
1

1
' ALAB-553 FLORIDA POWER AND LIGHT CO.

' (ST. LUCIE NUCLEAR PLANT, UNIT.2). 10 NRC 12 (1979) 3 3.2.4
-|

;

|!
ALAS-554 TENNESSEE VALLEY AUTHORITY,-

-(HARTSVILLE NUCLEAR PLANT UNITS 1A.2A,18.28), 10 NRC 15'(1979) 3.5
4 '

l.
. VIRGINI A ELECTRIC At:D' POWER CD.

,
. .

ALAB-555
' ]J-(NORTH ANNA' NUCLEAR STATION. UNITS 1 AND 2), 10 NRC 23 (1979) .

3.16
3.12.4

|

ALAB-556 PUGET SDUNO POWER AND LIGHT CO.
I $$KAGIT NUCLEAR PROJECT, UNITS 1 AND 21 10 NRC 30 (1979) 3.1.4.1
! 3.1.4.2
I s2

i
l
j ALA8-557 PUBLIC SERVICE CO. OF NEW HAMPSHIRE
j~ '(SEAL 'OOK STATION, UNITS 1 AND 2), 10 NRC 153 (1979) 6.15.4-

.-

i

)

:
i . . , . - ., . . . . - . . _ . _ _ . - . . . . - . . . . . . . - . - - __. _ - -



_ _ _ ____ . _ . _ . _ _ - _ _ _ _. . - .__ . ._ .____.___.-._...._._.._._..___..-_,_.._m,m___

i

!

CITATION INDEX --- JULY 1992 PAGE 40*

ALAS-559 PUGET SOUND POWER AND LIGHT CO. ,

(SKAGIT NUCLEAR PROJECT, UNITS 1 AND 2). 10 NRC 162 (1979) 2.9.3.3.3 i

i

|
' ALAB-560 TOLEDO EDISON CO.

(DAVIS-BESSE NUCLEAR POWER STATION. UNITS 1.2.3). 'O NRC 265 (1979) 6.3

1

!
|

'
| ALAB-562 PHILADELPHIA ELECTRIC CO.
! (PEACH 80TTOM ATOMIC STATION, UNITS 2 AND 3), 10 NRC 437 (1979) 6.15.t 2

| 6.15.8.t
i 1

i

! ALAB-565 HOUSTON LIGHTING AND POWER CO, i

4 (ALLENS CREEK NUCLEAR CENERATING STATION, UNIT 1). 10 NQC 521 (1979) 2.9.5 >

d 2.9.5.3
i 3 S.1
; 6.14

!

!

! ALAB-566 PHILADELPHIA ELECTRIC CO. ;

(PEACH BOTTOM ATOMIC STATION. UNITS 2 AND 3), 10 NRC 527 (1979) 3.3.5.2. ,

3.7.1;

{ 6.9.1 |
i i
*

L
i

'
ALAB-567 IN THE MATTER OF RAOIATION TECHNOLOGV. INC.2

! 10 NRC 533 (1973) 5.2 ]

s.10:
i 6.10.1 4
|
1 4

i ',
1

ALAS-568 VIRGINIA ELECTRIC AND POWEk On. |.

j (NORTH ANNA NUCLEAR STATION. UNI!S 1 A ND 2 ) , 10 NRC 554 (1979) 5.10.2
i

i
i r

I ALAB-569 CAROLINA POWER AND LIGHT CO.
'

j (H. B. ROBINSON, UNIT 2). 10 NRC 557 (1979) 6.15.6.1 [
6 15.8.5*

i
'

4

ALAB-571 WASHINGTCN PUBLIC POWER SUPPLY SYSTEM
i (WPPSS NUCLEAR PROJECT NO, 2). 10 NRC 687 (1979) 4.6
! 5.6.1 |

5.e.1 ;'

;

5

$

! 9 9 9
,

_ _ _ _ . _ _ _ _ _ _ _ . _ _ _ _ . _ _ _ _ _ _ _ _ _ _
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!

ALAB-572 DUGET. SOUND POWER AND LIGHT CO.
'' (SKAGIT'" NUCLEAR PROJECT. UNITS 1 AND 2), 10 NRC 693 ( 1979) 3.15 {

'ALAB-573 PUBLIC SERVICE CO. OF OKLAHOMA
-(BLACK FOX STATION. UNITS 1 AND 2). 10 NRC 775 (1979) 3.5 s

5.1*

5.10.3 L

6.15.3;-

;l . ,

ALAB-574 HOUSTON LIGHTING AND POWER CO.i

(ALLENS' CREEK NUCLEAD GENERATING STATION, UNIT 1). 11 NQC 7 (1980) 1.7.1
,

'2.5.24

} 2.5.3
' '2.9.3.1
j 2. L 3. 3.1 ,

2.3.5,

_'3.1.2.4
!

1 |
4

'
. HOUSTON LIGHTING AND POWER-CO.ALAB-575,

(SOUTH TEXAS PROJECT. UNITS 1 AND 2). 11 NRC 14 (1980) 3.17 '

{
.

ALAB-577 CAROLINA POWEP AND' LIGHT CO. *

(SHEARON HARRIS NUCLEAR PLANT.' UNITS 1-4). 11 NRC 18 (1980) 3.1.2 1 1 i

f. '3.16
! -3.3.1

'

| 3.3.1.1
3.4
3.7.3.7,

* 4,3
i' 5.19.1
| 5.2
4 5.5

5.6.1
1 6.1G.1
i
i' :

i . ,. . I
! ALAB-578 . VIRGINIA ELECTRIC AND POWER CD.

'

t

! (NORTH ANNA NUCLEAR STATION. UNITS-1'AND 2). 11 NRC 189 (1980) 4.6 !

j 5.15 .

j
; .:
a ALAB-579 . . FLORIDA POWER AND LIGHT CO. |
! (ST. LUC I E,. .NUCL E AR PLANT, UNIT 2), 11 NRC 223 (1930) 4.4.1.1 {:

! .i
,

t
!

! '

'

, , ,
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ALAB-579 FLORIDA POWER AND LIGHT CO.
5.12.1
6.24

ALAB-580 PACIFIC GAS AND ELECTRIC CO.
(DIABLO CANYON NUCLEAR POWER PLANT, UNITS 1 AND 2), 11 NRC 227 (1980) 3.1.2.1

3.14.3
3.3.7
4.6
5,6.3

ALAB-581 CAROLINA F0WER AND LIGHT CO.
(SHEARON HARRIS NUCLEAR PLANT. UNITS 1-4). 11 NRC 233 (1980) 1.8

3.1.2.1.1
3.3.1
3.7.3.7
5.6.3

ALAB-582 HOUSTON LIGHTING AND POWER CO.
(ALLENS CREEK NUCLEAR GENERATING STATION, UNIT 1), 11 NRC 239 (1980) 2.9.3.3.3

2.9.4.1.4
5.10.3
5.5.1

ALAB-583 PACIFIC GAS AND ELECTRIC CD.
(DIABLO CANYON NUCLEAR POWER PLANT, UNITS 1 AND 2). 11 NRC 447 (1980) 2.10.2

5.2

ALAB-584 VIRGINIA ELECTRIC AND POWER CO.
(NORTH ANNA NUCLEAR STATION, UNITS 1 AND 2). 11 NRC 451 (1980) 3.1.1

3.3.2.4
3.5.2.3
3.5.4
3.5.5
5.5
5.8.2
6.15.4

ALAB-585 HOUSTON LIGHTING AND POWER CO.
(ALLENS CREEK NUCLEAR GENERATING STATION, UNITS 1 AND 2). 11 NRC 469 (1980) 5.5

O O O
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ALAB-586- HOUSTON LIGHTING AND POWER CO.
(ALLENS. CREEK NUCLEAR GENERATING SiATION, UNIT 1), 11 NRC 472 (1980) 2.9.7'

5.8.1

ALAB-588 PUBLIC SERVICE ELECTRIC AND GAS CO.
(SALEM NUCLEAR GENERATING STATION, UNIT 1), 11 NRC 533 (1980) 9.12.2.1

ALAB-590 HOUSTON LIGHTING.AND POWER CD,
-(ALLENS CREEK NUCLEAR GENERATING STATION. UNIT e, 11 NRC 542 (1980) 2.9.3.1

,

4 3.5

i

ALAB-591 DUKE POWER CO
(PERKINS NUCLEAR STATION, UNITS 1, 2.AND 3),.11 NRC 741 (1980) C.1.2.1

.

,

t

ALAB-592 . PACIFIC GAS AND ELECTRIC CO.

! .
(DIABLO' CANYON NUCLEAR POWER PLANT, UNITS 1 AND 2). 11 NRC ' 744 - ( 1980) 5 ".6.14

6 .11

|

ALAB-593 PENNSYLVANIA POWER AND LIGHT CO, AND ALLEGHENY ELECTRIC COOPERATIVE INC.
(SUSOUEHANNA' STEAM ELECTRIC STATION, UNITS 1 AND 2), 11 NRC 761 (1980) 5.12.2

i

: ALAB-594 IN'RE' ATLANTIC RESEARCH CORP.
.11,NRC 841 (1980) 6.10.1.1

i-
..CINC*NNATI GAS AND ELECTRIC CO.

. .. .

' - ALAB-595
.

'

ZIMMER NUCLEAR STATION). 11 NRC 860.(1980) 2.9.3.3.3(WILLIAM H.
',

'

2.9.7 ,

!

!

ALAB-596 ROCHESTER' GAS AND ELECTRIC. CORP. ,

j(STERLING PnWER PROJECT [ UNIT ~1).11 NRC 867 (1980) 1.9

3.

ALAB-597 - DUKE POWER CO.,

(PERKINS NUCLEAR STATION, UNITS,1. 2 AND 3). 11 NRC 870 (1980) 5.6.5+

5.8.10
;

I
i

.

.
- . -. .

'
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ALAB-598 PACIFIC CAS AND E LECTRIC CD.
(DIABLO CANYON NUCLEAR POWER PLANT, UNITS 1 AND 2). 11 NRC 876 (1980) 4.4.2

ALAB-600 PACIFIC GAS AND ELECTRIC CO.
(DIABLO CANf0N NUCLEAR POWER PLANT, UNITS 1 AND 2). 12 NRC 3 (1980) 2.10.2

2.11.2.5

ALAB-601 COMMONWEALTH EDISDN CO.
(CARROL COUNTY SITE), 12 NRC 18 (1980) 6.6.1

ALAB-604 PACIFIC GAS AND ELECTRIC CO.
(DIABLO CANYON NUCLEAR POWER PLANT, UNITS 1 AND 2). 12 NRC 149 (1980) 3.12.1.2

ALAB-605 PUERTO RICO ELECTRIC POWER AUTHORITY
(NORTH COAST NUCLEAR PLANT, UNIT 1), 12 NRC 153 (1980) 1.10

ALAB-606 NUCLEAR ENGINEERING CO.
(SHEFFIELD, ILL. LOW-LEVEL RADI0 ACTIVE WASTE DISPOSAL SITE). 12 NRC 156 (1980) 5.4

6.15.1.1

ALAB-607 PACIFIC GAS AND ELECTRIC CO.
(DIABLO CANYON NUCLEAR POWER PLANT, UNITS 1 AND 2). 12 NRC 165 (1980) 3.12.3

ALAB-611 NORTHERN STATES POWER CO.
(MONTICELLO PLANT, UNIT 1). 12 NRC 301 (1980) 4.6

ALAB-613 PENNSYLVANIA POWER AND LIGHT CD.
(SUSQUEHANNA STEAM ELECTRIC S1ATION, UNITS 1 AND 2). 12 NRC 317 (1980) 2.11.2

2.11.2.8
2.11.3
2.11.4
2.1*.6

ALAB-614 DAIRfLAND POWER COOPERATIVE
(LA CROSSE DOILING WATER REACTOR). 12 NRC 347 (1980) 3.1.4.2

.

O O O
- -
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I
ALAB-616 . COMMONWEALTH EDISON CO. .

,

(ZION. STATION' UNITS 1 AND 2). 12 NRC 419 ( 1980) 2.5.1 -

,

*3.1.2.1
-3.4
5.13.2

i

| .ALAB-619 NORTHERN INDIANA PUBLIC SERVICE Co.
' ' (BAILLY GENERATING STATION.. NUCLEAR-1). 12 NRC 558 (1980) 2.5.1-

2.9.4.1.4 '

' 3.1.2.1

| 3.4
i 3.4.5

6.24
6.24.1.1,

.. 6.24.1.2
.

4

'

ALA8-620 NORTHERN STATES POWER CO.
(MONTICELLO PLANT.' UNIT 1). 12'NRC 574 (1980) 3.4.3<

!
'

l
i

' ALAB-621 -TEXAS UTILITIES GENERATING CO.
(COMANCHE PEAK STEAM ELECTRIC STATION. UNITS 1 AND 2). 12 NRC 578 (1980) 3.15..

|
.
4

' ALAB-622 TOLEDO EDISON Co.
$ (OAVIS-BESSE NUCLEAR POWER STATION, UNITS 2 AND 3). 12 NRC 667 (1980) 3.18.1

'

|-
'

3.18.2'

.-

!
; . . ,

OF NEW HAMPSHIRE! ALAB-623 ~ PUB 8_IC SERVICE CO.
| (SEABROOK STATION. UNITS 1 AND 2). 12 NRC 670 ( 1980) .6.26

.

I
f
4
"

ALAB-629 HOUSTON I IGHTING AND POWER Co.
(ALLENS" CREEK N'JCLEAR GENERATING. STATION. UNIT 1). 13 NRC 75 (1981) 3.5

3.3.2.3
*

3.5.5
L 6.15.1.2-
5

5. :
ALAB-630 . HOUSTON LIGHTING AND POWER CO..

]'
~

1). 13 NRC 84 (1981) 3 .1. 4 .1 '[(ALLENS CREEK NUCLEAR GENERATING STATION. UNIT.

3.15 t

5.12.2.'1 t

l' +

i +

1 j
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,

.ALAB-642 SOUTH CAROLINA ELECTRIC AND GAS CO.. .!
-.. .

j' -

}. 3.1.2.7
i

'

ii

>

;~ Al.AB-643 SOUTH CAROLINA ELECTRIC AND CAS CD. |
'

-(VIRGIL.C. SUMMER NUCLEAR STATION. UNIT 1). 13 NRC 898 (1981) 2.9.3.3.3'

5.7 1 ,

i
'

i

I l

ALAB-64'4 PACIFIC GAS AND ELECTRIC CO.
! (DIABLO CANVON NUCLEAR POWER PLANT, UNITS 1 AND 2), 13 NRC 903 (1981) 3.1.4.2 {
| 3.16 {

5.1 . !
5.15

i
r

; -!
1
! ALAB-650 PUBLIC SERVICE ELECTRIC AND GAS CO.
| (SALEM NUCLEAR GENERATING STATION, UNIT 1), 14 NRC 43 (1981) 4.2

4.4.2 .5
*

! 5.10.1
?' 5.10.3 *

5.5.1
6.15.1.2 ;

' 6.15.9 !

| :, i

! ;

! I

| ALAB-652- . TOLEDO EDISON CO. .

3). 14 NRC 627 (1981) 5.6.1 j
;

(DAVIS-BESSE NUCLEAR POWER STATION, UNITS 2 AN*)
i

ALAB-655 SACRAMENTO MUNICIPAL UTILITY DISTRICT
(RANCHO SECO NUCLEAR GENERATING STATION), 14 NRC'799 (1981) '2.9.5.7 ,

4.6 I

I 5.6.3 I

i
it

ALAD-657 PHILADELPHIA. ELECTRIC CO. ;
(FULTON GENERATING STATION... UNITS.1 AND 2), 14 NRC 967 (1981) 1.3 !

!.
'

1.9 i

{ 3.1.2.1.1 |

|. 3.4.3 [

f '!
1

ALA8-659 'COMMONWE ALTH EDISON' CO.' i

4.3.1 .j.(8YRON NUCLEAR' POWER STATION. UNITS 1L AND 2). 14 NRC 983 (1981) '
5.4 i3

f i
$. !,

- .-

'

i,

1. . .l
"y f yW -r r 1ya > ^' gi .p'
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]
ALAB-660 FLCRIDA POWER AND LIGHT C0_-

j (TURKEY POINT PLANT. UNITS 3 AND 4), 14 NRC 9B7 (.381) 3.5.2.3
6.95.4
6.15.4.24

.

!

i i
* ALA9-665 FLORIDA POWER A ND LIGHT CO. i

(ST. LUCIE NUCLEAR DLANT, UNIT 2), 14 NRC 1117 (1981) 2.5.1
6.3.1

i !
!

ALAS-662 PUERTO RICO ELECTRIC POWER AUTHORITY f*

(NCRTH COAST NUCLE R PLANT. UNIT 1). 14 NRC 1125 (1981) 1.3g

1.9 |

.

L

3 ALAB-663 SOUTH CAROLINA ELECTRIC AND GAS CD. '

(VIRGIL C. SUMMER NUCLEAR STATION, UNIT 1), 14 NRC 1140 (1981) 3 1.2.1 i

3.12.3
5.12.2

= 6 20.2
4

'
I

f
ALAB-665 FLORIDA PCwER ANO LIGHT CD.*

|
(ST. LUCIE PLANT, UNIT NO.'2), 15 NRC 22 (1992) 2.9.3.6 f

'

6.3
6.3.2 {,

:
|

1 ALAB-666 w!SCONSIN ELECTRIC PCwER CD.
{ (PO!NT BEACH NUCLEAR PLANT. UNITS 1 AND 2). 15 NDC 277 (1982) 5.11 i
d 5.11.1 ;

{ 5.11 2 I

i.

I ALAB-668 DUKE PCwER CD.
(PEQKINS NUCLEAR STATION. UNITS 1 2 AND 3), 15 NRC 450 (1992) 1.9

i

! i

I ALAB-669 DUKE POWER CO.
' (VILLIAM B. MCGUIRE NUCLEAR STATION, UNIT 5 1 AN'D 2). 15 NRC 453 (1982) 3.11.1.1
\ 4 4.2
| 5.10.3
! 5.6.1

i

r

!

; 9 9 0 ;
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i
' ALAB-671 HOUSTON LIGHTING AND POWER CD.

(ALLENS CREEK NUCLEAR GENERATING STATION. UNIT 1). 15 NRC 508 ( 1982) 2.9.3.3.3

I

i
i ALAB-672 . HOUSTON LIGHTING AND POWER CO.
] (SOUTH TEXAS PROJECT.- UNITS 1 AND 24 15 NRC 677 (1982)' 3.1.4.1
| 3.1.4.2

i

k.
. ALAB-673 SOUTHERN CALIFORNIA EDISDN CO.
I
*

'

UNITS 2 AND 3). 15 NRC 688 (1992) 3.17(SAN ONorRE NUCLEAR GENERATING STATIDN.
5.7.1
5.S.13

-

A
'

ALAB-674 CONSUMERS s.wER Co.
j ( MIDL A.40 5-L.4NT . UNITS 1 AHD ''. -15 NRC 110 (1982) 3.1.2.1i

3.1.2.1.1

i

ALAB-675' ~CLEvtLAND ELECTDIC ILLUMINATING CD.*

(FERRf NUCLEAR POWER PLANT. TWITS 1 AND.2). 15 NRC 110 (1982) 5.12.2.*

ALAB-677 TENNESSIE W*LLEY AUTHURITV ,

(EROWNS FERRY NUCLEA" ; ANT. UNITS 1 2 AND 3). 15 NRC 138 (1982) 6.5.4.1
4

4

i
.

ALAB-678.' .COMMONWEAlb 2tJISON CD. .

*

(BVRON NUCLEAR POWER STA. 3N. UNITS 1 AND 2). 15 NRC 940'(1992) 2.11.4
2.11.5.2 *

6.16.1 .

i-

I ALAB-680 SOUTHEWN CALIFORNIA EDISON CO.
(SAN ONOFRE NUCLEAR GENERATING STATION. UNITS 1 AND 2), 14 NEC 127 (19821 5.5.1'

5.6.1a

}' 5.6.3,

1 5.7
j 5.7

,

i G.16.1
I' 6.5.1
1
:i

{
'l.
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I I
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i ..

ALAO-691 CONSUMERS POWER CO.
(MIDLAND PLANT. UNITS 1 AND 2). 16 NRC 897 (1982) 1.5.2

3.1.2
| 3.7.1

4.2
I. 4.2.2

4.6

|-
5.1
5.5.1

{ 6.4.1
* 6.4.1.1

ALAB-693- ' PENNSYLVANIA POWER AND L.IGHT CO. AND ALLEG4ENY ELECTRIC COOPERATIVE INC.
(SUSQUEHANNA STEAM ELECTRIC STATION UNITS 1 AND 2). 16 NRC 952 (1982) 3.7 ?

5.10.3
, '6.16.1
f.
! ,

' ALAB-694 SOUTH CAROLINA ELECTRIC AND GAS CO.

}
(VIRGIL C. SUMMER NUCLEAR STATICN. UNIT 1). 16 NRC 958 ( 1982) 5.13

:

1

l'
ALAE-696 WISCONSIN ELECTRIC PCwER CO.<

}' (POINT BE ACH NUCLE AR PLANT, UNIT 1), 16 NRC 1245 (1982) 2.11.1

i 3.1.2.4
3.1.2.7;

4 3.3 2.4
4 3 3.4

| 3.5
t 3.5.2.1
*'
; 4.6

5 13.2'

;. 5.4
1

i
I

' ALAB-697 PE1ROPOLITAN EDISON CO.
! (THREE MILE ISLAND NUCLEAR STATION. UNIT NO. 1). 16 NRC 1265 (1982) 2.9.9.1

3.7

3
1

} ALAB-698' METROPOL1!AN EDISON CO.
"

j 4THREE MILE ISLAND NUCLEAR STATION, UNIT NO. 1). 16 NRC 1290 (1902) .6.20.3

I

i i
t

ALAB-699 METROPOLITAN EDISCN CO.;
(THREE MILE ISLAND MJCLEAR STATION, UNIT NO. 1). 16 NRC 1324 (1982) '3.1.2.2 >

!
1

4 ,

3
'

i

}
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!
ALAB-759 PUBLIC SERVICE ELECTRIC AND GAS CO. '

j (HCPE CREEK GENERATING STATION, UNIT f). 19 NRC 13 (1984) 3.1.4.1 {
i J.1.4.2 |
j 3.17 [
i i

i

| !
j ALAB-761 U.S. DEPT. Or ENERGY. PRUJECT WANAGEMENT CORP., TENNESSEE VALEEY AUTHORITV |
j (CLINCH RIVER BREEDER REACTOR PLANT). 19 NRC 487 (1994) 3.1.1 ||
j 3.1.2 |
; 6.19.2 |
*

i

0 !4

i I
ALAB-762 FUBLIC SERVICE CO. OF NEW HAMPSHIRE !

I (SEABROOK STATION. UNITS 1 AND 2? 19 NRC 565 (19941 5.12.2.?
I
i

1
.

i

ALAB-763 PACIFIC GAS AND ELECTRIC CO. (
! (DIABLO CANYON NUCLEAR POWER PLANT, UNITS 1 AND 2). 19 NRC 571 (1984) 3.8 *

i !
'

!

!

AL48-764 CONSUMERS FOWER CD.
(MIDLAND PLANT, UNITS 1 AND 2). 19 NRC 633 (1994) 2.?t_2 |

2.?1.2.4 '

; 11.2.5

2.11.6
i

!
I

fALAB-765 FHILADELPHIA ELECTRIC CO.
(LIMERICK GENERATING STATION. UNITS 1 A NO 2 ) . 19 NRC 645 (1984) * *

h 2 9.5.5 I
I 3 1.2.1 I

3 4.1 i

6.13 |
6.S.4.1 ;

i
! ALAB-766 METROPOLITAN EDISON CO.
I (THREE MILE ISLAND NUCLEAR STA'. ION. UNIT 1). in NRC 981 (1984) .19 ;

*

5.19,2 |,

l
!

! |
ALAB-767 WASHINGTON PUBLIC POWER SUPPLY SYSTEM i

| (WPPSS NUCLEAR PROJECT NO. 3). 19 NRC 984 (1984) 2.9.3.3 3 i

! i

|

|

O O O |
,
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ALAB-775 PACIFIC GAS AND ELECTRIC CO.
(DIABLO CANYON NUCLEAR POWER PLANT. UNITS 1 AND 2), 19 NRC 1361 (1984) 3.14.2

4.4.1
4.4.1.1
4.4.2

ALAB-776 PACIFIC GAS ant LECTRIC CO.
(DIABLO CANVON NUCLEAR 90W PLANT. UNITS 1 AND 2 ) . 19 NRC 1373 (1984) 3.1.2

| ALAB-777 LONG ISLAND LIGHTING CD.
(SH0JEHAM NUCLEAR POWER STATION. UNIT 1). 20 NRC 21 (1984) 3.1.4.1

3.1.4.2

ALAB-778 PHILADELPHIA ELECTRIC CD.
(LIMERICK GENERATING STATION. UNITS 1 AND 2). 20 NRC 42 ( 1984 ) 5 5.1

5.8.11
6.13
E.16.1

ALAB-780 LONG ISLAND LIGHTING CO.
(SHOREHAM NUCLEAR PCWER STATION, UNIT 1). 20 NRC 378 ('784) 5 12.2.1

5.8.3.1

ALAB-781 PACIFIC GAS AND ELECTRIC CO.
(DIABLO CANYON NUCLEAR 00WER PLANT, UNITS 1 AND 2). 20 NRC 819 (1984) 3.4

5.10.1
5.6.3
6.15.7

ALAB-782 PACIFIC GAS AND ELECTRIC CO.
(DIABLO CANYON NUCLEAR PCWER PLANT. UNITS t AND 2). 20 NRC 838 (1984) $ 6.1

5.24

,

ALAB-784 KANSAS GAS AND ELECTRIC CO.
(WOLF CREEK GENERATING STATION. UNIT 1), 20 NRC 845 (1984) 2.9.5.6

6.8

O O O
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4. 1
' ' ALAB-803 LOUISIANA POWER AND LIGHT CD. j

d.4.2 '

i 6.16.1
d'
,

..
ALA8-804 PHILADELPHIA ELECTRIC CO. [

!- (LIMERICK GENERATING. STATION. UNITS 1 AND 2). 21 NRC 587 (1985) 2.9.5 i
i 2.9.5.1 *

3.1.2.1.1
i
i

i 1

I
-

ALAB-805 CLEVELAND ELECTRIC ILLUMINATING CO. t
-(PERRY NUCLEAR POWER PLANT,. UNITS 1 AND 2). 21 NRC 596 (1985) 5.12.2 Es

(. 5.12.2.1
4

ALAB 806 PHILADELPHIA ELECTRIC CO.,
;'

.(LIMERICK GENERATING STATION, UNITS 1 A?O 2 ) . 21 NSC 1183 (1985) 2.9.5.1 j
2.9.5.13 t

2.9.5.5 I

a - 2 9.5.8
,

*

I i
4: . t

I ALAB-807 ' METRCPOLITAN EDISO!i CO.
'

!' (THREE MILE ISLAND NUCLEAR ST!"!DN. UNIT.1). 21 NRC 1995 (1985) 2.9.10.1 '
* 3.3.7 |
. 3.5.5 i

! 4.4.2 [
? 6. 2' 3.1 [

!*
<

,

i i

!
- ALAB-80E PHILADELPHIA ELECTRIC CO. i

j (LIMERICK GENERATING STATION, UNITS 1 AND 2 ). 21 NRC 1595 (1985) 2.9.9.2.2 f
f 3.11.1.1 i

j 5.7.1 !
; 6.16.1.3 f
i

*

I i
-.

i1 -

i. ALAB-810 LONG ISLAND LIGHTING CO.
|i (SHCRENAM NUCLEAR POWER STATION. UNIT 1). 21 NGC 1616 (1985) 5.7.1
I

!.

II- ALAB-811 PACIFIC GAS AND ELECTRIC CO.
.' (DI ABLO CANYDN NUCLEAR POWER PLAP'". UNITS 1 AND 2). 21 NRC 1622.(1985) 3.16 j

,,

1 t
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ALA8-828 PHILADElkHIA ELECTRIC CO.
(LIMERICK GENE ATING STATION. UNITS 1 AND 2). 23 NRC 13 (1996) 2.9.3.3.3

2.9.5.13
2.9.5.5
3.14.2
4.4.1
4.4.1.1
5.10.3
S.4
5.5.1
5.8.1

ALAB-829 LOUISIANA FOWER AND LIGHT Co.
(WATERFORD STEAM ELECTRIC STATION, UNIT 3), 23 NRC 55 (1986) 6.5.4.1

I

ALAB-630 PHILADELPHIA ELECTRIC CO.
(LIMERICK GENERATING STATION, UNITS 1 AND 2), 23 NRC 59 (1986) 3 1.2.1

ALAB-831 CLEVELAND ELECTRIC ILLUMINATING Co.
(PERRY NGCLEAR POWER PLANT. UNITS 1 AND 2). 23 NRC 62 (1986) 6 27

ALAB+832 LONG ISLAND LIGHTING CD.
( SHOREHAM NUCLE AR POWER ST ATION, UNIT 1), 23 NRC 135 (1986) 2.11.1

2.9.5.6
5.1
5.2
5.6.3

ALAB-833 PHILADELPHIA ELECTRIC CD.
(LIMERICK GENERATING STATION, UNIT i), 23 NRC 257 (1986) 2.9.5 t

2.9.7

ALAB-834 PHILADELPHIA ELECTRIC CO.
(LIMERICK GENERATING STATION. UNITS 1 AND 2), 23 NRC 263 (1386) 4.4.1.1

4.4.2

ALAB-835 PHILADELPHIA ELECTRIC CD.
(LIMERICK GENERATING STATION, UNIT 1). 23 NRC 267 (1986) 5.7.1

O O O
-
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|
- ALAB-855. LONG ISLAND LIGHTING CD.

(SHOREHAP NUCLEAR POWER STATION. UNIT 1). 24 NRC 792 (1986) 5.6.3|

ALA8-856 C#ROLINA POWER AND. LIGHT CO. AND NORTH CAROLINA EASTERN MUNICIPAL POWER AGENCY
(SHEARON HARRIS NUCLEAR POWER PLANT). 24 NRC 802 ( 1986) 2.11.5.2

2.9.5.1
3.1.1
5.10.3
5.5.1
5.6.3
6.16.1.2

ALAB-857~ . PHILADELPHIA ELECTRIC C3.
-(L!MLRICK GENFRATING STATION. UNIT 3 1 AP30 2). 25'NRC 7 (1987) 1.3

3.1.1
3.7
5.19.1

| ALAB-858 PUBLIC SERVICE CO. 7F NEW HAMPSHIRE
l (SEABROOK $7ATION, UNITS 1 AND 2) 25 NLC 17 (1987) 5.12.2

5.12.2.1
5.8.2

ALAB-859 GEORGIA POWER Co.
(ALVIN W.-V0GTLE ELECTRIC GENERATING PLANT. UNITS 1 AND 2 ). 25 NRC 23 (1987 F 4.6

5.6.1

ALAB-860 PUBLIC SERVICE CO. OF NEW HAMPSHIRE
(SEABROCK STAT!GN. UNITS 1 AND 2). 25 NRC 63 (1987) 5.12.2.1

S.8.2
6.20.4

ALAB-861 LONG ISLAND LIGHTING CO.
(SHORFAAM NUCLEAR POWER STATIDN. UNIT 1 ), 25 NRC 129 (1987) 1.8

5,12.2

5.12.2.1

ALI*-C*' PUBLIC SERVICE CO. OF NEW HAMPSHIRE
Ve h( STATION, UNITS 1 AND 2). 25 NRC 144 (1987) 2.10.2
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|-
ALAB-869 VERMONT YANMEE NUCLEAR POWER CORP.

6.16.3

ALAB-870 TEMAS UTILITIES ELECTRIC CD.4

I (COMANCHE PEAK STEAM ELECTRIC STATION. UNITS 1 AND 2), 26 NRC 71 (1987) 2.11.2.2
5.12.2.1

<

I
i
!

!ALAB-872 GEORGIA POWER CO.
.(1937) 2.9.5.4 }(ALVIN W. V0GTLE ELECTRIC GENERATING PLANT. UNITS 1 AND 2), 26 NRC 127

3 5.2.2 (
; 4.4.2 :
' 5.10.3 !

5.5.1

ALAB-873 PACIFIC GAS AND ELECTRIC CD.
(DIABLO CANYON NUCLEAR POWER PLANT. 11N115 t AND 2). 26 NRC 154 (1987) 2.9.5.t3

6

i

ALAB-874 COMMONWE ALTH EDISON CO.
(BRAIDWOOD' NUCLEAR POWER STATION. UNITS 1 AND.2). 26 NRC 156 (1987) 3.1.2.1 j

{
,
t

ALAB-875 PUBLIC SERVICE CD. OF NEW HAMPSHIRE
'

(SEABROOK STATION. UNITS 1.AND 2). 26 NRC 251 (1987) 6.t5.1.1 i

6.16.2
,

' 6.20.4

ALAB-876 VERMONT VANKEE NUCLEAR POWER CORP. i
!

(VERMONT YANKEE NOCLEAR POWER STATION). 26 NRC 277 (1987) 2.9.5
f! 2.9.5.t

3.1.2.6 )
83.17

3.4.2
5.12.2
5.14

'6.1.4.4
6.15.7
G.15.?
6.16.3

s

-ALA8-877 PACIFIC GAS AND ELECTRIC CO.
'' '(DIABLO CANYON NUCLEAR POWER PLANT. UNI TS ' t AND 2 ) . 26 NRC 287 (1987)' 2.9.5

|

t
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i
!

ALAB-915 PUBLIU SF.RV4CE CO. OF NEW HAMPSHIRE !

(SEABROOK STATION. MITS 1 A ND 2 ) . 29 NRC 427 ( 1989) 3.17 [
4.4.1 ;

6 15.7
[
!
!

!
' - ALAB-916 r+JBLIC SERVICE CO. Or NEW HAMPSHIRE

(SEABROOK STf. TION. UNITS 1 AND 2). 29 NRC 434 (1989) 5.12.2.1 [

p i
'

>

ALAB-918 PUBLIC ?.ERVICE CC'.'OF NEW HAMPSHIRE [
! ~'- (SEABROOK STATION' UNITS 1 AND 2). 29 NRC 473 (1989) 2.9.5.t3 |
' 2.9.5.4 L

. 2.9.5.5 l

| 3.1.2.1 |
| 4.4.1 )

4.4.2 [
6.16.1

e

!" c

''
' ALAB-919 VERRONT YANKEE NUCLEAR POWER CORP. 1

i '
' VERMONT YANKEE NUCLEAR POWER !TATION). 30 NRC 29 (1989) 2 9.5

L 2.9.5.5 3

3.15 |

6.15.4
'6.15.7

1

ALAB-920 PUBLIC SERVICE Ct OF NEW HAMPSHIRE
f

|-
'( SE ABROOK *aT AT ION, UNITS 1 AND 2). 30 NRC'121 (1989) 5.4i

6.5 ;

I

4

1:

ALAB-921 . FLORIDA POWER AND LIGHT CO.,,

I (ST. LUCIE NUCLEAR POWER PLANT, UNIT 1), 30 NRC 177 (1989) 5.tO.3 ,

. 5.6.3 r

; 6.16.1

1

3
.

t

'

ALAB-923 MAURICE P.'ACOSTA. JR. !

f(REACTOR OPERATOR LICENSE FOR SAN ONOFRE NUCLEAR GENERATING STATION. UNITS 2 AND 3). 30 NRC 2G1 (1989) 4.6
6

!

t
i ALAB-924 PUBLIC SERVICE CO. OF NEW HAMPSHIRE ;

(5EABROOK STATION, UNITS 1 AND 2). 3v NRC 331 (1989) 1.8 !
,

5.5.t* ,

+ ,

d' i

." >
s

!
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ALAB"932. P'ELIC SERVICE CO. OF NEW HAMPSHIRE
' 5.6.3

i
[

f' .' ALAB-933 . PUBLIC SERVICE CO. OF NEW MAMPSHIRE |- 5EAset0K STATION. UNITS 1 AND 2). 31 NRC 491 (1990) .5.4 .jj s

:
i.

t'
S ALAB-934 'PUBLIC SERVICE CO..Or NEW HAMPSHIRE
: (SEABROOK STATION. UNITS.1 AND 2). 32 NRC 1 (1990) 2.10.2
!" 2 9.3.5 t
j .. 2.9,9.5 ;

}. 3.6 !
4.4.1.1
4,4.2 ;

-

i ;.

!ALAB-936. "PUBLIC SERVICE CD. OF'NEW HAMPSHIRE
i (SEABROOK STATION.-UNITS 1 AND 2), 32 NRC 75 (1990) 9 4.5.5
;.

'

* , +
! -- ,
t'

|'
i-

|' ' ALAB-937- 1PUBLIC SERVICE'CO. OF NEW HAMPSHIRE
^

| (SEABRf10K STATION. UNITS'i-AND 2), 32 NRC-135 (1990) 1.8

tb ,

~*
i 3.11,4

3 94.3 '!'

5.5 !

6.16.1.3 j

|

l' h
.

. . .

ALAB-9?B . VERMONT YANKE5 NUCLEAR POWER CORP. l

(VERMONT VANFEE NUCLEAR POWER STATION).: 32 NRC.154.(1990): 2.9.5 !

2.9.5.5 !
3.$5 !

.6.+s.4 !

'{6.15.7

t t
:

!,v

f ALAB-940 -PUBLIC SERVICE CO, OF NEW HAMPSM'RE fI
|- (SEABROOK' STATION. UNITS 1 AND 2),'32 NRC 225 (1990) 2.2
4 2.9.s.1

. 3.17 ,

4.4.2 ||' .

e :
! .

. :
{' i

o .;
I~ |

i
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ALA8-941 PUBLIC SERVICE CO. OF NEW HAMPSHIRE
(SEABROOK STATION, UNIIS 1 AND 2), 32 NRC 337 (1990) 1.8

3.1.2.5
3.10
3.11.4

; 6.16.1.3 I

ALAB-942 PUBLIC SERVICE CO. OF NEW HAMPSHIRE |
(SEABROOK STATION. UNITS 1 AND 2), 32 NRC 3 5 (1990) 2.9.5.1

, 2.9.5.10
| 2.9.5.11

3.17 ,'
i

!

ALA8-943 PUBLIC SERVICE CO. OF NEW HAMPSHIRE
j (SEABROOK STATION. UNITS 1 AND .2), 33 NRC 11 (1991) 5.4

!
4

ALAB-944 KERR-MCGEE CHEMICAL CORP. I

{ (WEST CHICAGO RARE EARTHS FACILITV), 33 NRC 81 (1991) 2.11.5.2
! 3.1.2.1

3.16
3.5.2.3

; 6.15.3

ALAB-946 PUBLIC SERVICE CO. OF NEW HAMPSHIRE |
(SEABROOK STATION, UNITS 1 AND 2), 33 NRC 245 (1991) 2.9.5.13

2.9.5.4 |
2.9.5.5
3.1.2.1
4.4.1,

4.4.2
6.16.1

.

i

l,

ALAB-947 PUBLIC SERVICE CO. OF NEW HAMPSHIRE .a '

(SEABROOK STATION. UNITS 1 AND 2), 33 NRC 299 (1991) 1.s'

2.9.5.1 ,

4 3,1.2 ;

3.1.2.5
3.10
3.11.4,

5.10.3
f 5.G.3
j 6.16.1.3
1

}
4

! O O O
.
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CLI-73-12 NORTHERN STATES POWER Co.
3.5

i CLI-73-16 METROPOLITAN EDISDN CO. f
! (THREE MILE ISLAND NUCLEAR STATION, UNITS 1 AND 2). 6 AEC 391 (1973) 2.9.3
|

CLI-73-8 COMMONWEALTH EDISON CO.,

(LASALLE COUNTY NUCLEAR STATION. UNITS 1 AND 2). 6 AEC 169 (1973) 2.8.1.1 j
, 3.1.4.1

<

! CLI-74-12 ALABAMA POWEN CD.
! (JOSEPH M. FARLEY NUCLEAk PLANT, UNITS 1 ANO 2), 7 AEC 203 ( 1974 ) 3.17

5.6.2
,

L

4

. CLI-74-16 \IRGINIA ELECTRIC AND POWER CD.
| (NORTH ANNA NUCLEAR STATION, UNITS 1 AND 2), 7 AEC 313 (1974) 2.11.3
: 2.41.s

i.

I

! CLI-74-2 MAINE YANKEE ATOMIC POWER CD.'
(MAINE YANKEE ATOMIC POWER STATION). 7 AEC 2 (1974) 3.7.2

3 3.9

!

i

| .I-74-23 CONSOLIDATED EDISON CO. Or N.Y. i

[ (IND'AN POINT STATION. UNIT 2). 7 AEC 947 (1974) 2.9.5.9
1 6.96.1.3
! 6 16.2 !

i i

i I

j CLI-74-28 CONSOLIDATED EDISON CD. OF N.Y. '

(INDIAN POINT STATION, UNIT 3) 8 AEC 7 (1974) 3.4.2j' e

i

i t

i

CLI-78-29 CONSUMERS POWER CD.
| (QUANICASSEE PLANT, UNITS 1 AND 2), 8 AEC 10 (1974) 1.9

Ii

| CLI-74-3 CONSUMERS POWER Co.
j (MIDLAND PLANT, UNITS 1 AND 2). 7 AEC 7 81974) 6.24.4

!

; 9 9 9
- __ . _ _
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:
!

. CLI-74-32 PHILADELPHIA ELECTRIC CO. -

'
(PEACH BOTTOM ATOMIC STATION. UNITS 2 AND 3). 8 AEC 217 (1974) 2.10.2

A $
!

CLI-74-35 COMMONWEALTH EDISON CO. .

t|)- .(ZION STATION, UNITS 1 AND 2). 8 AEC.374 (1974) 3.3.2.3

4

'

,

CONSUMERS POWER CD.
.

CLI-74-37-
(QUAN:CASSEE PLANT. UNI /S 1 AND 2). 8 AEC 627 (1974) 1.9 t'

'

*

CLI-74-39 NORTHERN INDIANA PUBLIC SERVICE CD.
'(BAILLY GENERATING STATION.- NUCLEAR-1). 8 AEC 631 (1974). 4.4.2

4

$
'

i

1 CLI-74-40 VERMONT YANNEE NUCLEAR POWER CORP. !

.(VERMONT YANKEE NUCLEAR POWER STA'10N). 8 AEC 809 ( 1974) 3.16.1 L
d

6.16.2
6.21.2 ;f

6.9.1
's

t I

CLI-74-43 VERMONT YANKEE NUCLEAR POWER CORP. .

-(VERMONT YANKEE NUCLEAR POWER STATION). 8 AEC 826 (1974) 6.16.2 1

6.2142 -

c

6.9.1 '

.

i

T.

CLI-74-45 WISCONSIN ELECTRIC POWER CD. .*

'(KOSHKONONG NUCLEAR PLANT. UNITS.t AND 2), 8 AEC 928 (1974) 2.11.1 !-'

!

i
CLI-75-1 NORTHERN STATES POWER CO. .d

| (PRAIRIE ISLAND NUCLEAR GENERATING PLANT, UNITS 1 AND 2). 1 NRC 1 (1975) 2.9.9.2.1 'l

2.9.9.3
3.11.3
3.13.1 i,*

j 5.1

.' 5.5
1 ,

'

.

k

! - CLI-75 a.3. : CONSOLIDATED EDISON CO. Dr.N.Y.
1 (INDIAN POINT STATION. UNIT 3), 2 NRC 835 (1975) 3.9 i

j
.

6.15.8.1
'

;

s.
'

s
1t
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CLI-75-2 WISCCNSIN ELECTRIC POWER CD.
(kOSHKONONG NUCLEAR POWER PLANT, UNITS 1 AND 2). 1 NRC 39 (1975) 3.3.2.2

|

CLI-75-4 NUCLEAR FUEL SERV!CES. INC.
(WEST VALLEY REPROCESSING PLANT). 1 NRC 273 (1975) 2.11.1,

2.9.3.3.3
2.9.3.3.4
2.9.5.5

,

!

CLI-75-8 CONSOLIDATED EDISON CO. OF N.Y.
(INDIAN POINT STATICN. UNITS 1 2 AND 3). 2 NRC 173 (1975) 6.24.1

6.24.3

CLI-76-1 PACIFIC GAS AND ELECTRIC CO..

1 (DIABLO CANVON NUCLEAR POWER PLANT, UNITS 1 AND 2). 3 NPC 73 (1976) 5.4
i 5 8.11

1

!

CLI-76-13 USERDA
(CLINCH RIVER BREEDER REACTOR PLANT). 4 NRC 67 (1976) 5.12.2.1

i 5.15
S.15.1;

CLI-76-14 VEPMONT YANKEE NUCLEAR POWER CORP.
(VERMONT Y A NKE E NUCL E AR POWER STATION). 4 NRC 163 (1976) 5.6.2

6.21.1

|
' CL1-76-17 PUBLIC SERVICE CO. OF NEW HAMPSHIRE

(SEABROOK STATION, UNITS 1 AND 2), 4 NRC 451 (1976) 6.16.1

'

CLI-76-2 NATURAL RESDURCES DEFENSE COUNCIL
3 NRC 76 (1976) 5.15.2

i

i

CLI-76-22 VIRGINIA ELECTRIC AND POWER CO.
(NORTH ANNA NUCLEAQ STATION, UNITS 1 AND 2). 4 NRC 480 ( 19 76 ) 1.5.22

6.5.4.1

;
I

k

O O O.
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|. CLI-76-23 NUCLE AR REGL- tTORY COMMISSION'
| (FINANCIAL ASSISTANCE TG PARTICIPANTS IN COMMISSION PROCEEDINGS), 4 NRC 494 (1976) 2.9.10.1

1

i:

1
i CLI-76-26 'PORTLANO GENERAL ELECTRIC CO.
! (PEBBLE SPRINGS NUCLEAR' PLANT, UNITS 1 A MO 2 ) , 4 NRC 608 (1976) 3.3.6

.

i

CLI-76-27 PORTLANO GENERAL ELECTRIC CO.
(PEBBLE SPRINGS NUCLEAR PLANT, UNITS 1 ANO 2), 4 NRC 610 (1976) 2.?.4

2 9.4.1.t
2.9.4.2

^ LI-76-6 EDLOW INTERNATIONAL CO.C
3'NRC 563 (1976) 2.9.4.1.3

l
|

| CLI-77-1 KANSAS GAS ANO ELECTRIC CO.
! (WOLF. CREEK NUCLEAR-GENERATING STATION). 5 NRC 1 (1977) 3.1.2.1

3.1.2.2l'.
S.15.8.3
6.19
6.19.1

CLI-77.11 WASHINGTON PUBLIC POWER SUPPLY SYSTEM'
.

(WPPSS NUCLEAR PROJECTS 3 AND 5), 5 NRC 719 (1977) 3 r .1
6.19.1

|
I '

'

|
e
'

CLI-77-13 HOUSTON LIGHTING AND POWER CO.
.(SOUTH TEXAS PROJECT, UNITS .1 AND 2). 5 NRC/1303 (1977) 3.17

6.3.1

CLI-77-16 EOLOW INTERNATIONAL CO.
(APPLICATION TO EXPORT SPECIAL NUCLEAR' MATERIALS), 5 NRC 1327 (1977) 3.3.6

CLI-77-18 BABCOCK AND WILCOx
(APPLIC.'FOR.CONSID. OF FACILITY EXPORT LICENSE), 5 NRC 1332 (1977) 2.9.4.1.3

o ,

I |

f- ' !,
.

_ . . . . ,. . . . _ _ .
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CLI-77-2 CONSOLIDATED EDISON CO. OF N.Y.
(INDIAN POINT STATION. UNITS 1 2 AND 3). 5 NRC 13 (1977) 3.7

6.5.4.1 ;

CLI-77-22 TOLEDO EDISON CO. AND CLEVELAND ELECTRIC ILLUMINATING CD,
(DAVIS-BESSE STATION. UNITS 1 2 3: PERRY PLANT, UNITS 1 AND 2). 6 NRC 451 (1977)

CLI-77-24 IN THE MATTER OF TEN APPLICATIONS
6 NRC 525 (1977) 2.9.4,1.3

4

fCLI-77-25 PUBLIC SERVICE CO. OF NEW HAMPSHIRE
(SEABROOK STATION. UNITS 1 AND 2). 6 NRC 535 ( 1977 ) 2.10.2 !

5.15
L

CLI-77-3 LICENSE TO TRANSP. STRATEGIC OUANTITIES OF SPECIAL NUCLFAR MATERIALS I

5 NRC 16 (1977) 6.24.3
,

!

!

CLI-77-3' EXXON NUCLEAR CO.
(LOW ENRICHED URANIUM EXPORTS TO EURATOM MEMBER NATIONS). 6 NRC 849 (1977) 2.9.10.1

CLI-77-4 CONSOLIDATED EDISON CO. OF N.Y.
(INDIAN POINT STATION. UNITS 1 2 AND 3). 5 NRC 31 (1977) 6.1.5

CLI-77-8 PUBLIC SERVICE CO. OF NEW HAMPSHIRE
t

(SEABROOK STATION. UNITS 1 AND 2), 5 NRC 503 (1517) .1.2.1.I4

f .15
*9.3

e

s

6.15.2
' 6.15.3.1

| 6.15.4.1
6.15.4.2 |

..5 i

!

CLI-78-1 PUBLIC SERVICE Co/ OF NEW HAMPSHIRE |

(SEA 6POOK STATION. UNITS f AND 2). 7 NRC 1 (1978) 3.17
5. T 2. 3

|

I
_ _ _ _ _ _
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- CLI-78-1 PUBLIC SERVICE Co. OF NEW HAMPSHIRE !
5.6.3 [
S.7 ;

6.15.3 {
6.15.8.4 ;

6.8 s

f

i 'l
I'

!.

} CLI-78-10 . MIXED OXIDE FUEL |
i 7 NRC 711 (1978) 4.3- t :
]. !

|~ 6

i !
4 ,

! CLI-78-12 FLORIDA POWER ANO LIGHT CD. (
* '(ST. LUCIE NUCLEAR PLANT, UNIT 2 ), .7 NRC 939 ( 1978 ) 2.9.3.3.3 . }

2.9.3.6 {,

2.9.7 i

! 5,8.1 ;

!! 6.3 i
6.3.1

i 6.3.2 . )
t

! : i,(

f

CLI-78-14 PUBLIC SERVICE'CD.'OF NEW HAMPSHIRE .' !
''

!- .(SEABROOK STATION. UNITS 1 AND 2), 7 NRC 952 (1978) 5.19.1
i 6.15.4 5
'

6.15.8.1 - !
t

.4
i

CLI-78-15 PUBLIC SERVICE CO. OF NEW' HAMPSHIRE,

4 (SEABROOK STATION, UNITS 1 AND 2), 8 NRC 1-(1978) 4.7 y

? i,i
'

!
. - e

{ 'CLI-78-17 _ s PUBLIC SERVICE CD. OF NEW HAMPSHIRE '[
4 -(SEABROOK'S1ATION, UNITS 1 AND-2). 8 NRC.179 (1978) _6.15.9.4 i
. 'I
1, '

,

i
t

' CLI-78-3 METROPOLITAN EDISON CO. ;
t

:
j (THREE MILE ISLAND NUCLE AR STATION, UNIT 2), 7.NRC 307 (1978). 5.12.3
| S.7

,

; ;

k f
: -

*
J
f CLI-78-4. EDLOW INTERNATIONAL CD.

~3. 3. 6 ' i(APPLICATION TO EXPORT SPECIAL NUCLEAR. MATERIALS),'7 NHC 311 (1978)4

1

)
, . .

L i
1

-

,

I '

i i
l i
: 6

, ' '
1 .

.-- - -
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CLI-78-5 HOUSTON LIGHTING AND POWER CD.
(SOUTH TEXA5 PROlEC1 UNITS 1 AND 2). 7 NRC 397 (1978) 6.3

:

.

; CLI-78-6 PETITION FOR EMERGENCY AND REMEDIAL ACTION ,

1 7 NGC 4CO ( 1978 ) 1.. S |
j. 6.16.2 |
' '

6.16.3 ;
6.20.3 '

{. 6.26

i

|

i

CLI-78-7 NORTHERN INDIANA PU3LIC SERVICE CO.'

(BAILLY GENERATING STATION. NUCLEAW-1). ' NRC 429 (1978) 6.24
6.24.2
6.24.3 f

6.24.6

$ t

'
I

CLI-79-10 EAROLINA POWER AND LIGHT CO.
1 (SHEARON HARRIS NUCLEAR PLANT. UNITS t-4). 10 NRC 675 (1979) 4.4.2
1
i

9

t

< CLI-79-3 CONSUMERS POWER CD. t

| (MIDLAND TLANT, UNITS 1 AND 2). 9 f.RC 107 (1979) 6.4.2.2
1 >

' I

i
I

CLI-79-5 CAROLINA POWER AND LIGHT CO.
i (SHEARON HARRIS NUCLEAR PLANT. UNITS 1-4). 9 NRC CO7 (1979) 3.1.2.1 i

! 4.4.2
<

3 >

|

1 CLI-79-6 NUCLEAR ENGINEERING CO.
| (SHEFFIELD. ILL. L'3W-LEVEL RADIDACTIVE WASTE DISPOSAL SITE). 9 NRC 673 (1979) 6.24.3 ,

f 6,24.4

f
! |

4
' CLI-79-8 METROPOLITAN LDISON CO.
; (THREE MILE ISLAND NUCLEAR STATION, UNIT 1). 10 NRC 141 (1979) 2.11.2.2

2.11.44
.r

CLI-80-1 UUCLEAR ENGINEERING CO.
j (SHEFFIELD. ILL. LOW-LEVEL RADICACTIVE WASTE DISPOSAL SITE). 11 NRC 1 (1980) 3.1.1 ;

3.1.4.2 !'
' 4.4.2

! e o e !
- - - - - - - - - -
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1-
]_ CLI-80-1 NUCLEAR ENGINEERING CO.

|| 4.5 -

j} .
5,15

6.16.1
;. . 6.24
e 6.24.3|.
I' . i

CLI-80-10-' ~ PUBLiC SERVICE C9. OF INDIANA

;.
'(MARBLE HILL NUCLEAR GENEkATING STATION, UNITS 1 AND 2), 11 NRC 438 (1980) 2.9.3.1

2 .9.4 . 1. 1--.
*

2.9 4.2
t 6.24

6.24.1.3
,

I '.!
; . .

i .CLI-80-1$ PACIFIC GAS AND ELECTRIC CO.
j (DIABLO CANYON NUCLEAR POWER PLANT, UNITS 1 AND 2). 11 NRC 511 (1?80) 3.1.4.2
i 5.6.7
i
.

'CLI+80-12 CAROLINA POWER AMD LIGHT CD.
(SHEARON HARRIS NUCLEAR PLANT, UNITS 1 -4 ) , 11 NRC 514 . ( 1980) 18

. -}
2.5.1 l

.{3.1.2.1.1 :

3 1.2.5. t

3.16 [
3.3.1 -. j
3.3.1.1 ,

3.4
3.7.3.7-
4.3
5.19.1
5,2-

,

'
5.5

I 5.6.1 !
5.6.3
6.16.1

F' ;

I
CLI-80-14 WESTINGHOUSE ELECTRIC CORP.

.

i
i

-(EXPORTS TO THE PHILLIPINES). 11 NRC 631 (1980) 5.7.1
j. 6.29.2.1 $
t 6.29.2.2

|
l .

CLI-EO 15 : WESTINGHOUSE' ELECTRIC CORP. ,.

(EXPORTS.70 THE PHILLIP!NES). 11 NP 672 (1980)' 6.15.1.1
6 29.2

!
:

.
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CLI-80-3 DUKE' POWER CO.
'(AMENDMENT.TO MATERIALS LIC. SNM-1773). 11 NRC 185 (1980) 3.3.7

'
. ' WESTINGHOUSE ELECTRIC CORP.CL1-80-30

(EXPORT TO SOUTH KORTA), 12 NRC 253 (1980) '2.9.4.1.3
3.2.1
3.4.6

|

CLI -eO-31 '' PUBLIC SERVICE CD. Or' OKLAHOMA
! (BLACK FOX STATION. UNITS.1 AND 2 ) . 12 NRC 264.(1980) 3.4

C.15.2[
;

}

CLI-80-32- HOUSTON LIGHTING AND POWER Co.
(SOUTH TEXAS PROJECT. UNITS 1 AND'2). 12 NRC 281 (1980) 2.2

i

i CLI-80-34 . PUGET SOUND POWER AND LIGHT CD.
' (SKAGIT NUCLEAR PROJECT. UNITS 1 AND 2), 12 NRC 407 (1980) 2.9.3.3.5

;

;
CLI-BO-35 PUBLIC' SERVICE C0. OF OKLAHOMA

(PLACK FOX STATION, UNITS 1 AND-2). 12 NRC 409 (1980) 6.23.1

|

CLI-80-36 NORTHERN STATES POWER CO.
i

~

PARK. UNIT 1). 12 NRC.523'(1980) 2.9.4.1.4(TYRONE ENERGY
i

CLI-80-38 WISCONSIN ELECTRIC POWER CO. f
1 (POINT BEACH NUCLEAR PLANT. UNIT 1). 12.NRC 547 (1980) 2.9.4.1.1

"

i |
1
r

CLI-80-4- VIRGINIA ELECTRIC AND POWER.CO.
(SURRY NUCLEAR POWER STATION.. UNITS;1 AND,2). 11 NRC 405 (1980) 6.15.1.1

1

5

CLI-80-41 FLORIDA POWER AND LIGHT CO.
| (ST. LUCIE NUCLEAR PLANT, UNIT 2). 12'NRC 650 (1980) 5.17
1

?

e

1

1

- .
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;
. i

i CLI-81-26' CENTRAL ELECTRIC POWER COOPERATIVE. INC. '

; (VIRGIL C. SUMMER NUCLEAR STATION, UNIT 1). 14 NRC 787 (1981) 4.5
'

6.3.1-

I

CLIe81-27 ALABAMA POWER CO.~~
,

,.
(dOSEPH M..FARLEY NUCLEAR PLANT, UNITS 1 AND 2). 14 NRC 795 (1991) 5.7.1 |

4- .

;
-

II
, :

t

|- CLI-91-29 ~ NUCLEAR'FUELfSERVICES.LINC. AND N.Y.S. ENERGY RESEARCH AND DEVELOPMENT AUTHORIT
j (WESTERN NEW YORK NUCLE AR SERVICE CENTER). 14 NRC 940 ( 1981) . 5.7.1'
l- '6.1.4
,

l'

Q-
4

| -CLI-81-31 FLORIDA POWER AND LIGHf Co. ;

.
b; (TURKEY POINT PLANT. UNITS 3 ANQ 4), 14 NRC 959 (1981) 2 9.3

{ 2.9.3.1 f,

|'
;

i
CLI-81-32 CONSUMERS POWER CO. . t

j (BIG ROCK POINT PLANT). 14 NRC,962 (1991) 2.9.3

.

.2.9.3.1
1

'

! I

! -CLI-81-36 TEXAS UTILITIES GENERATING CO.
.

1 (COMANCHE PEAK STEAM ELECTRIC STATION. UNI T S .1 A ND 2 ) . 14 NRC 1111'(1981) 3.1.2.3 !

j 3.4 2 ji
i <

| $'

, -

. .

t

q CLI-81-4 . ENVIRONMENTAL RADIATION PRO 1ECT10N'STDS." FOR NUCLEAR POWER OPERATIONS. 40 CFR 190 ,

13 NRC'298.(1981) 5.7.1 [

|- !
I CLI-81-6' PACIFIC GAS'AND' ELECTRIC CO. I
f (DIABLO CANYON. NUCLEAR POWER PLANT. UNITS 1 AMD 2). 13 NRC 443 (1981)' 3.1.2.1 !
j 6.24.1

| i
i

CLI-81-8' STATEMENT'0F' POLICY ON CONDUCT'0F LICENSING PROCEEDINGS . -Ii

{ .13 NRC.452 (1981) 2.11.1 -j
2.11.2.8 i.

!' 2.9.9.2.2 ;
j 2.9.9.4 ;

3.1.2.7 )3-~
3.12 ig

5 .t
1- ,

:- -!
I ,it

i i
!,
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CLI-31-8 STATEMENT OF POLICV ON CONDUCT OF LICENSING PROCEEDINGS
I 3 13.1
i 3.3.2.4 ,

i 4.1 |

| 4.2.2 |
i.

i i
CLI-82-10 SOUTH CAROLINA ELECTEIC AND GAS CO.

(VIRGIL C. SUMMER HUCLEAR STATION, UNIT 1). 15 NRC 1377 (1982) 3.1.2.5
|

|
t

CLI-82-11 SCUTHERN CA.!FORNiA EDISCN CO.
(SAN ONOFRE NUCLEAR GEhERATING STATICN. UNITS 2 AND 3). 15 NRC 1383 (1982) 2,9.9.4

3.13.1
I 5.12.3
i

,

!
i

CLI-82-15 CONSOLIDATED EDISON CO. OF N.Y.. POWER AUTHORITY OF THE STATE OF N,V. '

(INDIAN POINT. UNIT 2); (INDIAN POINT, UNIT 3), 16 NRC 27 (1992) 2.9.3 3
,
'

3.1.2.7 !

!

I

L

CLI-82-16 EOSTCN EDISON CD,
(PILGRIM NUCLEAR PO'wER STATION), 16 NRC 44 (1982) 2.9.3.1 ;

6.24.1.3
'

4

|

1
<

CLI-S2-2 KERD-MCGEE CORP.
j (WEST CHICAGO RARE EARTHS FACILITV), 15 NRC 232 (1982) 2.2

I25
6.;3

6.15.1.2

.

CLI-92-20 CINCINNATI GAS AND ELECTRIC CO.
j (WM. H. ZIMUER NUCLEAR POWER STATION, UNIT 1). 16 NRC 109 (1982) 3.14.2 |

'
|

CLI-82-21 MERR-MCGEE CORD. I
' (WEST CHIC /GO RARE EARTHS FACILITY). 16 NRC 401 (1982) 2.2

>

f CLI-82-22 U.S. CEPT. CF ENERGV. PROJECT MANAGEMENT CORP.. TENNESSEE VALLEY AUTHORITY
! (CLINCH RIVER BREETER REACTOR PLANTi, 16 FMC 412 (1982) 3.17 ;

e.1.4 ;

d.15.8
! >

O O O.

- --- -- . - _
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CLI-82-23, U.S. OEPT. OF ENERGY PROJECT' MANAGEMENT CORP., TENNESSEE VALLEY AUTHORITY
6.19

CLI-82-26 TENNESSEE VALLEY AUTHORITY
(BROWNS FFRRY NUCLEAR PLANT, UNITS 1 2 AND 3), 16 WRC 880 ( 1992) 5.15

CLI-82-24 -WASHINGTON PUBLIC POWER SUPPLY SYSTEM
(WPPSS NUCLEAR PROJECT NOS. f AND 2), 16 NRC- 122 (1982) 3.4.5

CLI-82-31. METRCPOLITAN EDISDN CD.-
(THQEE MILE ISLAND NUCLEAR STATION. UNIT NO. 1), 16 NRC 1236 (1982) 3.1.2.1

6.'10.1.1

CLI+82-36- CINCINNATI GAS AND ELECTRIC CD.
(WILLIAM H. ZIMMER NUCLEAR POWER STATION, UNIT NO. 1). 16 NRC 1512 (1982) 6.4.2

6.4.2.3

CLI-82-37 0FFSHORE POWER SYSTEMS-
(MANUFACTURI.'tG LICENSE FOR FLDATING NUCLEAR POWER PLANTS),~16 NRC 1691-(1982) 4.3

| -.
,

! CLI-82-39 PACIFIC GAS.AND ELECTRIC CD. .
.

".4.4(DIABLO CANYON NUCLEAR POWER PLANT, UNITS 1 AND 2), 16 NRC 1712 (1982)
4.4.1

CLI-82-40 CINCINNATI GAS AND ELECTRIC CD.
(WILLIAM H. ZIMMER NUCLEAR POWER. STATION, UNIT NO. f).'16 NRC 1717-(1982) 2.9.40.1

CLI-92-41 CONSOLICATED EDISON CD. OF N'.Y., POWER AUTHORITY OF THE STATE OF N.Y.
(INDIAN POINT,10 NIT 2);-(INDIAN POINT, UNIT 3), 16 NRC 1721 (1982) f.6-

6.5.3.1

CLI-82-5 PACIFIC GAS AND ELECTRIC CO.-
(STANISLAUS NUCLEAR PRCdECT, UNIT 1). 15 NDC 404 (1962) f.9'

_ _ _ _ _ - _ . . _ _ . .

. . . - . .. - . , - . _ - - , - . . . - . . . - . - - - .. - -
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CLI-84-9 LONG ISLAND LIGHTING CO.
(SHOREHAM' NUCLEAR POWER STATION UNIT 1). 19 NRC 1323 (1984) 6.15.1.1

CLI-85-10 SOUTHERN CALIFORNIA EDISON CO.
(SAN ONOFRE NUCLEAR'GENERATIflG STATION, UNIT 1). 21 NftC 1569 (1985) 6.26

|
'

CLI-85-12 LONG ISLAND LIGHTING CO.
'(SHOREHAM NUCLEAR' POWER STATION). 21 NRC 1587 (1985) 6.15.1.1

i
- !

CLI-85-13 PHILADELPHIA ELECTRIC CO.
(LIMERICK GENERATING STATION.'. UNITS 1 AND'2), 22 N6'C 1 (1985) 5.7

.]CLI-85-14 ' PACIFIC GAS AND ELECTRIC CO. '

(DIABLO CANYON NUCLEAR POWER PLANT, UNITS 1 AND 2). .'2 NRC 177 (1985) S. s
5.7.1

l CLI-85-15 ' PHILADELPHIA ELECTRIC CO.' .i

|
(LIMERICK GENERATING STATION, UNITS.1 AND 2). 22 NRC 184 (1985) 2 11.1

'

,

2.9.5
|' 3.1 4.1
I 5.7 !,

CtI-85-2 METROPOLITAN EDESON CO.
(THREE MILE' ISLAND NUCLEAR. STATION. UNIT 1). 21 NRC 282 (1985) 2.11.5.2 ,

2.2 |
2 9.10.1 .

,

j: 2.e.2 j
: 2.9.4.1.1 <!
i 2.9.9 :il;
f"

3.t.2.5 |
3.11.1.1 j

( 3.12 1

3.12.3 [
3.12.4 -|
3.14.2'

I: 3.4.4 -

!
3.7

*

' 3.7.1

f 3.7.2
3.7.3.7
4.2.2 ;

I
!

l
!
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4

CLI-86-15. TEXAS ILITIES' ELECTRIC CD.
. COMANCHE' PEAK STEAM ELECTRIC STATION, UNIT i). 24 NRC 397 (1986) 3.4.5.'

(
e

i,

!

.. CLI-86-17 SEQUOYAH FUELS CORP.
|' (SEOUOYAH UF6'TO UF4 FACILITY).- 24'NRC de9 (19R6) 2.2-

.

CLI-86-18
PHILADELPHIA ELECTRIC CO'. 1 ANO.2). 24 NRC 501 (1986) 4.4.2(LIMERICK GENERATING STATION. UNITS'

5.6.1:. 6.4.2j
6.5.1

i
l-

f
1 CLI-86-19 'SEQUOYAH FUELS CCRP.
{ (UF6 PRODUCTION' FACILITY) ;-24 NRC 508 (1986) 6.24.1.3

f
a

- . . -

q ,

3 CLI-86-20 CLEVELAND ELECTRIC ILLUMINATING CO.
I (PERRY NUCLEAR POWER PLANT.., UNITS 1 AND 2), 24 NRC 518 (1986) 2.10.2

I
i
I CLI-86-21 COMMONWEALTH EDISON CD.
!. (BRAIDWOOD NUCLEAR; POWER STATION, UNITS 1 AND 2). 24 NRC 681 (1986) 4.7
a

1

1

$- - CLI-86-12' CLEVELAND ELECTRIC ILLUMINATING CO.
d- (FERRV NUCLEAR. POWER' PLANT.. UNITS 1 AND 2 ) . 24 NRC 085 ( 1986 ) 1.8

'5.15.1'

l
l' .. .. .

CLI-86-23 AMERICAN NUCLEAR CORP.
(REVISION OF ORDERS TD M00!FY.,500RCE' MATERIALS LICENSES). 24 NRC 704 (19e6) 6.20.4

.

,

;

CLI-86-24 ' CAROLINA ' POWE A AND LIGHT CO. ' AND NORTH CAROLINA - E ASTERN MUNICIPAL POWER AGENCY
(SHEARON. HARRIS NUCLEAR POWER PLANT). 24 NRC 769 (1986) 2.2

CLI-86-4. JTEXAS UTILITIES' ELECTRIC'C05 .

23 NRC 113 (1986) 3.4.5(COMANCHE PEAK STEAM. ELECTRIC STATION ' UNIT 1).
,.

5.7.1
6.1.4

|

= - = - - . - = _ - - -
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CLI-86-6 PHILACELPHIA ELECTRIC CO.
(LIMERICK GENERATING STATION,' UNITS 1 AND 2), 23 NRC 130 (1996) 4.4.1

4.4.2

I
6

I

| CLI-86-7 CLEVELAND ELECT 9IC ILLUMINATING CO. A

f{ (PERRY NUCLEAR POWER PLANT, UNITS 1 AMD 2), 23 NRC 233 (1986) 3.14.2

|
4.4.2
4.4.4 L

f I.'

!
t,

?
h

| CL!-8G-8 COMMONWEALTH EDISON CD. !

' (BRAIDwOOD NUCLEAR POWER STATION, UNITS 1 ANO 2), 23 NRC 241 (1986) 2,9.5

2.9.5.*
2.9.5.4 ,6

2.9.5.5 |
'

| 3.13.1
| 3.17 i

| 6 R.4.1 |
! I

|
-

|
CLI-87-1 CAROLINA POWER AND LIGHT CD. AND NORTH CAROLINA EASTERN MUNICIPAL PC'wER AGENCY'

(SHEARON HARRIS NUCLEAR POWER PLANY). 25 NRC 1 (1987) 5.7
c

i
|

,

CLI-87-12 LONG ISLAND LIGHTING CO. |
{

(SHOREHAM NUCLEAR POWER STATION, UNIT 1), 26 NRC 383 (1987) 2.11.t ;
2.9.5.6

|
e

i 5.1
' 5.2

f 5.6.3 ,

i
!

|

CLI-87-5 LONG ISLANO LIGHTING CO. !

(SHOREHAM NUCLEAR POWER STATION, bNIT 1), 25 NRC 894 (1987) 4.4.2
'

!
,

! I
i

CL1-87-6 BRAUVKOHLE TRANSPORT, USA L

(IMPORT OF SOUTH AFRICAN URANIUM ORE CONCENTR A TE ) . 25 NRC 891 (1987) 2.9.4.1.3 t

3.3.6
'

t

; CLI-87-8 HOUSTON LIGHTING AND POWER CO.
! (SOUTH TEXAS PROJECT. UNITS 1 AND 2), 26 NRC 6 (1987) 6 10
I i
| ,'

i 9 9 9 !
:
4 .
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f

CLI-88-10: PUBLIC. SERVICE CO. OF NEW HAMPSHIRE
(SEABROOK ST ATION.- UNITS 1 AND 2), 28 NRC 573 (1988) 6.20.4-

6.8

!,
t

'

.
.

. .

CLI-88-11 LONG< ISLAND LIGHTING CD.
(SHOREHAM NUCLEAR POWER STATION, UNIT 1). 28 NRC 603 (1988) 2.11.5.2

CLI-88-12 -~ TEXAS UTILITIES ELECTRIC CO.
(COMANCHE PEAK STEAM ELECTRIC STATION, UNITS 1 AND 2). 28 NRC.605 (1988)' 2.9.3.3.3

88-3 LOrhG ISLAND LIGHTING CO.CLI
- (7SHOREHAM NUCLEAR POWER STATION. UNIT 1), 28 NRC 1 (1988) 4. e. 1

4.4.2
l 4.5

..

CLI-88-6 STATE'0F ILLINDIS
(SECTION 274 AGREEMENT).'28 NRC 75 (1988) 3.1.2.6

|
1

C'.1 - 8 8 -7 PUBLIC SERVICE CO.'0F NEW HAMPSHIRE . :)
|

" (SEABROOK STATION. UNITS 1 AND 2).128 NRC.271 (1988) 6.8 j
1

.1

!
CLI-S8-8. . PUBLIC SERVICE'CO. OF NEW HAMPSHIRE |

(SEABROOK STATION.. UNITS-1 AND 2 ) . '28, NRC 419 ( 1988 ) 2.9.5.5
4.4.2

|

'CLI-88-9 LONG ISLAND LIGHTING CD.. .

(1988) 3.3.1.1(SHOREHAM' NUCLEAR POWER. STATION, UNIT.1). 28 NRC 567

I
i

I CLI-89-1 'LONG IISLAND LIGHTING CD.
(SHOREHAM NUCLEAR POWER STATION, UNIT-1). 29 NRC 89 (1989) 4.4.2

,

I

i CL1 '9-10 PHILADELPHIA ELECTRICzCO.' '
' iMERICK/ GENERATING STATION.. UNITS 1 AND 2), 30 NRC 1.(1989)' 6.15.1.1

;
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CLI-89-3 PUBLIC SERVICE CO.'0F NEW HAMPSHIRE
(SEABROOK STATTON.. UNITS 1 AND 2).-29 NRC 234-(1989) 2.9.5.1

2.9.5.4
4.5
G.20.4- }

'

E.8

CLI-89-4 PUBLIC SERVICE CO. OF NEW HAMPSHIRE
: (SEABROOK STATION, UNITS 1 AND 2 ) , 29 NRC 243 (1989) 5.8.2
!. '

!

CLI-89-6 -TEXAS UTILITIES ELECTRIC CO.
. t

1. (COMANCHE PEAK STEAM ELECTRIC STATION. UNITS 1 AND 2), 29 NRC.348 (1989) 2.9.3.3.3
~

4.5

s , f.
4, _1

j; CLI-89-7 PUBLIC SERVICE CO. OF NEW HAMPSHIRE .j
'

(SEABROOK STATION. UNITS 1 AND 2). 29 NRC 395 (1989) 6.8 '

i

k

CLI-89-8 . PUBLIC SERVICE CD. OF NEW HAMPSHIRE
| (SEA 8 ROOK-STATION. UNITS 1 AND 2), 29 NRC 399 (1989) 5.7.1

6.15.1,4 [

6.20.4
>

1

! CLI-90-10 .-PUdLIC. SERVICE CO. Or NEW HAMPSHIRE ,

1,

(SEABROCK STATION, UNITS 1 AND 2 ). 32 -NRC 218. ( 1990) 4.4.2 .|

i i
4 ;

;
.

STATE OF ILLINOIS "}CLI-90-11

| 32 NRC 333 (1990) 2.2 t

!.
M

. S

I CLI-90-3 -PUBLIC SERVICE CO. OF NEW HAMPSHIRE iI. '' (SEABROOK STATION, UNITS 1 AND 2). 31 NRC 219 ( 1990) 3.9.2
i 5.15 .

[ 5.7.1
1

..j
i -

,

d ~I
,

CLI-90-4- VERVONT YANKEE NUCLEAR POWER CORP. |
] (VERMONT. YANKEE NUCLEAR POWER STATION). 31'NRC 333 (1990) 2.9.5 i
- ' 2.9.5.5
i 3.15

,

j 6.15.4 'l
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LBP-79-4 FLORIDA FOWER AND LIGHT CO.
6.3.3 j

6 3.3 1 I

1

!

!

j LBP-79-5 HOUSTON LIGHTING AND POWER CO.
; (SOUTH TERAS PROJECT. UNITS 1 AND 2). 9 NRC 193 (1979) 2.11.2.6

2.11,5j

i
;LEP-79-6 PENNSYLVANIA POWER AND LIGHT CO_ '

(SUSOUEHANNA STEAM ELECTRIC STATION. UNITS i AND 21, 9 NDC 291 (1979) 2.9.5 to
2.9.5.4
6.t5.6 * 2

!,
4

' 6 9.1

!.

LBP-79-7 WASHINGTON PUBLtC POWER SUPPLY SYSTEM

f'; EwpPSS NUCLEAR PROJECT NO. 2). 9 NRC 330 (1979) J 9.4.t.2
a 2 9.4.1.4
!
!
S

!. tBP-80-14 CI NC I NN A T I GAS AND ELECTRIC Co.
J (WILLIAM H. ZIMwER NUCLEAR STATION). 11 NRC 570 (1990) 2.9.3.3.3
i

i
!

| LEP-80-15 PUERTO RICO ELECTRIC POWER AUTHOQITY
(NORTH COAST NUCLEAR PLANT, UNIT 1 ), 11 NRC 735 (1980) 7.9.19.14

3.1 2.2 }
3 5.t.t 5

:
i
!
4

| LGP-80-17 METROPOLITAN EDISDN CO.
j (THRLE MILE ISLENO NUCLEAR STATION. UNIT 1). 11 NRC 893 (1980) 2 11.5.2 i

t
|
:

LBP-80-18 PENNSYLVANIA DOWER AND LIGHT CD. |(SUSOUEHANNA STEAM ELECTRIC STATICN. UNITS 1 AND 2). it NRC 906 (1980) 2 11.2 2 }
3 1.1 i

6.15.8.1

LBP-80-22 NORTHERN INDIANA PUBLIC SERVICE CO.
(BAILLY GENERATING STATION. NUCLEAR-1). 12 NRC 191 (1990) 2.9.4.1.4 r

k 6.t.4.2

:
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'LBP-81-30-A CCMMONWEALTH EDISON CO.
'(BYRON STATION, UNITS 1 AND 2), 14 N^C 364 '1981) 2.11.1

2.11.4
2.9.3
3.1.2.2

LBP-81-31 DAIRyLAND POWER COOPERATIVE
(LA CROSSE BOILING WATER REACTOR), 14 NRC 375 (1981) 3.3.6

LGP-81-34- HOUSTON LIGHTING AND power CO.

(ALLENS CREEK NUCLEAR GENERATING STATION. UNIT 1). 14 NRC 637 (1981) 3.5 |
|

I

|

L8P-81-35 CLEVELAND ELECTRIC ILLUMINATING CD.
(PERRY NUCLEAR POWER PLANT, UNITS t AND 2), 14 NRC 682 (1981) .11.4 )

4.9.3.3.3
' 9.5.3-

.9.9.2.2
3.7.3.2

i LeP-81-36- SOUTHERN CALIFORNIA EDISON CO.
(| (SAN ONOFRE. NUCLEAR GENERATING STATION. UNITS 2 AND 3). 14 NRC 691-(1981); 3.1.2.3

3.4.2
5.14

I

LBP-81-39 WISCONSIN ELECTRIC POWER CO.
| (POINT DEACH NUCLEAR PLANT. UNITS 1 AND 2), 14 NRC 819 (1981) 3.1.2.4

i:
l-

LBP-81*42 CLEVELAND ELECTRIC ILLUMINATING CO.
(PERRY. NUCLEAR POWER PLANT. UNITS.1 ANO 2). 14 NRC 842 (1981) 2.9.5.7

LBP-81k44 WISCCNSIN ELECTRIC POWER CD.'
(POINT' BEACH NUCLEAR PLANT, UNITS 1 AND 2), 14 NRC.850 (1981) 3.1.2.4

LBP-81-45' WISCONSIN ELECTRIC POWER CO.
(POINT BEACH NUCLEAR' PLANT'.-UNIT 5 t AND 2). 14 NRC 853 (1981) 3.1.2.4

.

3.4.1
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LBP-81-58 FLORIDA POWER AND LIGHT CO.
(ST. LUCIE NUCLEAR PLANT, UNIT.2). 14 NRC-1167 (1981) 3.17

|

LBP-81-6 NORTHERN INDIANA PUBLIC SERVICE CD. |

-(BAILLY GENERATING STATION. NUCLEAR-1). 13 NRC 253-(198t) 3.4.5
|
|

|

.LBP-81-60 METROPOLITAN EDISON CO.
(THQEE MILE ISLAND NUCLEAR STATION, UNIT 1). to NRC 1724 (1931') 3.4.t |

|

|
LBP-81-61 ILLINOIS POWER CD.

'(CLINTON POWER STATION. UNIT 1). 14 NRC 1735 (1981) 2.11.2.t
2.11.4
2.9.3.1

,

1

|

LBP-91-62 WISCONSIN ELECTRIC POWER CO.
(POINT BEACH NUCLEAR PLANT.' UNITS 1 AND 2). 14 NRC 1747 (1981) 6.23

LBP-81-63 , CONSUMERS POWER CO.
.(MIOLAND PLANT. UNITS 1 AND 2), 14 NRC 1768 (1981) 2.11.2 6

3.12
6.5.4.1

LBP-81*7 DAIRYLAND POWER COOPERATIVE
(LA CErSSE BOILING WATER REACTOF). 13 NRC 257 (1981) 6.24.s

LBP-81-8 PENNSVLVANIA POWER ANS LIGHT CO. AND' ALLEGHENY ELECTRIC COOPERATIVE INC.
.(SUSQUEHANNA STEAM ELECTRIC STATION.. UNITS.1 AND 2). 13 NRC 335 (19911 35

3.5.2.3
3.5.3

I. LBD-82-1 CONSOLIDATED EDISON CD. OF N.Y.
I (INDIAN POINT STATION. UNIT NO. 2 ). 15 NRC'37 (1982) 1.7.1

2.9.3.3.3
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PHILACELPHIA CLECTRIC CO.LGP-82-43A '

2.9.3
(LIMERICK .GENERAT!hri ST ATION. UN I T S .1 A NO 2 ) . 15 NRC 142 (1982)

2.9.4.1.1
2.9.4.1.2
2.9.4.2
3.4.1
6.15
6.15.1

LBP-82-45- ARIZONA PUBLIC SERVICE CO.
(PALO VEROE NUCLEAR GENERATING STATION. UNITS 1 2 ANO 3). 15 NRC 152 (1982) 6.15.8

'L8P-82-46 SOUTHERN CALIFORNIA EDISON CO.
(SAN DNOFRE NUCLEAR GENERATING STATION. UNITS 2 AND 3). 15 NRC 1531 (1982)

3.14.2

LBP-82-47 CINCINNATI GAS ANO ELECTRIC CO.
(WM. H. ZIMMER NUCLEAR POWER STATION. UNIT 1). 15 NRC 1538 (1982)

2.11.2.2

LBP-82-48 : CINCINNATI CAS ANO ELECTRIC CD.
-(WM, H. ZIMMER NUCLEAR POWER STATION. UNIT 1). 15 NRC 1549 (1982)

4.2.2

!

!. LBP-82-5 COMMONWEALTH EOISON CO. 2.11.5.2
! -(BYRON STATION.- UNITS 1 ANO 2 ), 15 NRC 209 (1982)

|
t

LBP-82-5A WISCONSIN ELECTRIC POWER'CO. 3.1.1

|

_ (POINT BEACH NUCLEAR PLANT. UNITS 1'APO 2).
,15 NRC 216 (1982)

3.1.2.3,

3.1.2.4
i- 6.23.3

6.4.1.1

.LBP-82-51' DUKE POWER CO. 2.9.5.9
(CATAWBA NUCLEAR STATION. UNITS 1 ANO 2), 16 NRC 167.(1982)

LBP-82-StA CONSUMERS POWER CO. 4.2
,(BIG ROCK POINT PLANT). 16 NRC 180 (1982)
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LBP-82-63 . CONSUMERS POWER CD. 2.9.3.1
-(MIOLAND PLANT. UNITS 1 AND 2). 16 NRC 571. ( 1982 ) 2.9.3.3.3

2.9.5.5
6.15.6
6.21
6.8

LBP-82-67 CLEVELAND ELECTRIC ILLUMINATING CO.
(PERRY. NUCLEAR POWER PLANT, UNIT $ 1.AND 2). 16 NRC 734 (1982) 2.11.2.8

LBP-82-69 CLEVELAND ELECTRIC ILLUMINATING CD. 3.1.2,1
(PERRY NUCLEAR POWER PLANT. UNITS.1 AND 2). 16 NRC 751 (1982)

LBP-82472 PHILADELPHIA ELECTRIC CO. 6 14(LIMERICK GENERATING STATION, UNITS'1 AND 2). 16 NRC 968 (1982)
6.15.8
6.15.8.4

LBP-82-73' LONG ISLAND LIGHTING CO. 2.1.2.7
(SHOREHAM NUCLEAR POWER STATION. UNIT 1). 16 NRC 974 (1982)

LBP- 82 -7 4 -' PUGEf SOUND power AND LIGHT CD.
(SKAGIT/HANFORD. NUCLEAR power PROJECT. UNITS 1 AND 29, 16 NRC 981 {T982) 2.9.3

2.9.3.3
2.9.3.3.3
2.9.4.1.1
2.9.4.1.2

LBP-92-75 LONG ISLAND LIGHTING CD. 2.9.5
(SHOREHAM NUCLEAR PCwtR STATION.' UNIT.1). 16 NGC 996 (1982)

2 9.5.1

LBP-82-76 PUBLIC SERVICE CO. OF NEW HAppSHIRE 1.7,1
(SEABROOK STATION. UNITS 1 AND 2). 16 NRC 102 (1982) 2.10.2

2.9.5.1
3.1.2.1.1
3.17

,
_. .. . . . .
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LBP-82-76 PUBLIC SERVICE CO, OF NEW HAMPSHIRE
f6.15.9.1

: \
j LBP-82-77 CONSUMERS PChER CC. ;

| (BIG ROCK POINT PLANT). 16 NRC 109 (1992) 37 [
! !

| I
e

-

{ LBP-92-78 CONSUMERS PCwER CO. *

| (BIG ROCK POINT PLANT). 16 NRC 110 (1992) 6.15.1.1
!

4

|-
| LBP-82-79 CLEVELAND ELECTRIC ILLUw1NATING CO. (
j (PERRY NLCLEAR power PLANT, UP:ITS 1 AND 2), 16 NRC 111 (1982) 2.9.5.5 |

| 3.1.2.3 {
' 6

LBP-82-8 CON 5UuERS POWER CO. I

| (BIG ROCK POINT PLANT). 15 NRC 299 (1982) 2 2 f
| 3.5 [
! 3 5.2.1 \

; 6.5.1

!

!
| LBP-82-80 LONG ISLAND LIGHTING CO. !

4 (SHCREHAM NUCLEAR POWER STATICN. UNIT t). 16 NQC 112 (1992) E.23.3.2
1

t

LBP-82-81 DUKE PCwER CO. t

(PERMINS NUCLEAR STATICN, UNITS 1, 2 AND 3), 16 NPC 112 (1982) 1 9 I
'

: i
' :

r

LBP-62-82 LCNG ISLANU LIGHTING CO.
i ( 5HOREHAM NUCLEAR PCwER STATION, UNIT 11. 16 NRC 114 (1992) 2.11.2.4

* 11.2.5
2,11.2.6 *

I 2.11.4 h'

i
. I
! (' LEP-82-84 SOUTH CAROLINA ELECTRIC AND GAS CD. P

(VIRGIL C. SUwwER NUCLEAR STATION. UNIT 1), tS NRC 1983 (1992) 3.1.2.1
4.4.2

I 5.7.1 |
t

i i
i,

1
t

|.

9 O 9 !!
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LBr-83-19' GENERAL ELECTRIC CD.
-(CETR VALLECITOS). 17 NRC 573 ( 1983) 2.5

2.9.3
2.9.4
2.9.5

LBP-83-2 PACIFIC GAS AND ELECTRIC CD.
(STANISLAUS NUCLEAR PROJECT., UNIT 1). 17 P4RC 45 ( 1983 ) 1.9

LDP-83-20A PUBLIC SERVICE CO. OF NEW HAMPSHIRE
(SEABROOK STATION. UNITS 1 AND 2). 17 NRC 586 (1983) 2.11.5.2

3.7.2

LBP-83-21- LONG ISLAND LIGHTING C0i
(SHOREHAM NUCLEAR POWER STATION, UNIT 1). 17 NRC 593 (1983) 3.1.2.7

5.12.2

LBP-83-22 LONG ISLAND LIGHTING CO.
(SHOREHAM NUCLEAR POWER STATION. UNIT 1). 17 NRC 608 (1983) 6.16.2

6.20.3

LBP-83-25 PHI L ADELPt41 A ELECTRIC CO.
(LIMERICK GENERATING STATION, UNITS 1 AND 2). 47 NRC GS1 (1983) 3.1.2.1.

S.6.1
5 8.10

LBP-83-26 HOUSTO'l LIGHTING AND POWER CO.
(SOUTH TEXAS PADJECT. UNITS 1 AND 2), 17 NRC 945 (1983) 2.10.2

LBP-83-27A CAROLINA PCWER AND LIGHT CD; AND NORTH CAROLINA EASTFRN MUNICIPAL POWER AGENCY

(SHEARON HARRIS NUCLEAR POWER PLtNT. UNITS 1 AND 2). 17 NRC 971 (1983) 6.15.6

LBP-83-28 CONSUMERS POWER CO.
-(MIDLAND PLANT, UNITS 1 AND 2), 17 NRC 987 ( 1983) 2.9.9

2.9.9.2.2
3.13

,. .. -, - _ - _ . - _. . . - _ . ~_ . . .- . -.-- . - , , . -- .-.
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LBP-83-3 HOUSTON LIGHTING AND' POWER CO. 2.9.5.5
(SOUTH TEXAS PROJECT. UNITS 1 AND 2). 18 NRC 52 (1983) 6.8

LBP-93-38 CLEVELAND ELECTRIC ILLUMINATING CO. 6.13 -
(PERRY NUCLEAR, POWER PLANT. UNITS 1-AND 2), 19 NRC (1983) 6 15.1.1

LBP-83-39 PHILADELPHIA ELECTRIC CO. 1.8

(LIMERICK GENERATING STATION UNITS 1 AND 2). 18 NRC 67 (1983) 2. 'L 5. 5
2.9.5.8
3.0
3.4

LBP-83-40 COMMONWEALTH EDISCN CO. 3.11.1.5 1

(BYRON NUCLEAR POWER. STATION, UNITS 1 AND 2), 18 NRC 93 (1983) '

6.23.1

j.. ..

I

L LBP-83-41 COMW NWEALTH EDISON CO. 3,14.2
(BYRON NUCLEAR' POWER STATION.-UNITS 1 AND 2), 18 NRC 104 (1983) 4.4.t

.4.4.2 j
J

LBP-83-42 .JNG ISLAND LIGHTING CO. 2.9.3.3.1
(SHOREHAM NUCLEAR POWER._ STATION, UNIT 1). 18 NRC 112 (1983) 2.9.5.5

LBP-83-45 N!AGARA MOHAWK POWER CORP. 2.10.2
-(NINE MILE POINT NUCtFAR STATION.LUNIT 2). 18 NRC 213 (1993) 2.9.4.1-

2 . ") . 4.1.1

LEP-93-46 CLEVELAND ELECTRIC ILLUMINATING CO., 3.5.3
(PERRY NUCLEAR POWER PLANT. UNIT 5 1 AND 2).=18 NRC 218'(1983)

LSP-93-49 HOUSTON LIGHTING AND POWER CO. 6.20.4
(SOUTH TEXAS PROJECT.' UNITS 1'AND 2). 18 NRC 239 (1983)

__ _ .

.. . .. ... .. . . .. . . . .
.. . _ . . . . . . . _ . . . ... ,. ._

. _ . . . . _ . ._ _ . . . . _...
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CITATION INDEX --- JULY 1992 PAGE 134
!

<

LBP-83-5 CONSOLIDATED EDISDN CD. OF N.Y.. POWER AUTHORITY OF THE STATE OF N.Y.
(INDIAN POINT. UNIT 2 ): (INDIAN POINT, UNIT 3). 17 NRC 134 (1983) 2.9.5

;

!
I L8P 83-52 CLEVELAND EAECTRIC ILLUMINITING CO.

(PERRY NUCLEAR POWER PLANT. UNITS 1 AND 2). 18 NRC 256 (1983) 3.1.2 i

LBP-83-52A CULF STATES UTILITIES CD.
( RIVER RE NO STA T ION. UNITS 1 AND 2). 18 NRC 265 (1983) 2.9.9.2.2

!
e ,

j LBP-83-53 CONSUMERS POWER CO. !
(MIDLAND PLANT. UNITS 1 AND 2). 18 NRC 282 (1983) 2.11.2 -

|| 2.1'.2.4

! !

! !

! LBP-83-55 TEXA5 UTILITIES GENERATING CO. I
!| (COMANCHE PEAK STEAM ELECTRIC STATION. UNITS 1 AND 2). 18 NRC 415 ( 1983 ) 3.14

j 3.14.2

i
I
i
'

LBP-83-57 LONG ISLANO LIGHTING CD.
! (SHOREHAM NUCLEAR POWER STATION. UNIT 1). 18 NRC 445 (1993) 1.8 j
j 2.9.9 6

! 3.1.2.5 }
| 3.11 2 |
| 3.14.2 i
a 3.16 i
! 3.8.1 f

| 6.15.1.1
; s.15.s
I 6.9.1

! 6.9.2.2
,

LBP-83-58 CINCINNATI GAS AND ELECTRIC CD.
1 (WILLIAM H. ZIMMER NUCLEAR POWER STATION, UNIT 1). 18 NRC 640 ( 1983) 2.9.5.5

{ 3_1.2.1

!
i

L8P-83-59 WASHINGTON PUBLIC P0wER SUPPLY SYSTEM i

(WPPSS NUCLEAR PROJECT NO. 1). 18 NRC SG7 (1983) 2.9.3 !
I

k

i [
'

i

5

|
i

| O O O
,
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LBP-83-61 LONG ISLAND LIGHTING CO.
(SHOREHAM NUCLEAR POWER STATION,' UNIT 1). 18 NRC 700 (1983) 2.11[3

3.11.1.5

LBP-83-62 CONSUMERS POWER CO.
(EIG ROCK 90lNT PLANT). 18 NRC 708 (1983) 3.1.2.1

,

LBP-83-64 CONSUMERS POWER CO.
(MIDLAND PLANT, UNITS'1 AND 2). 18 NRC 766 (1983) 2.11.2t

{ 2.11.2.4

LBP-83-65- ROCKWELL INTERNATIONAL CORP.
'

(ENERGY SYSTEMS GROUP SPECIAL NUCLEAR MATERIALS LICENSE NO. SNM-21). 28 NRC 774 (1983) 2.2
2.9.4.1.1
6.13

i LBP-83-66 WASHINGTON PUBLIC POWER SUPPLY SYSTEM
(WPPSS NUCLEAR PROJECT NO. 1). 18'NRC 780 (1983) 2.9.5.3

2.9.5.5

,

I-
LBP-83-70 . CONSUMERS POWER CO.

~ (1983) 2.11.2.4(MIDLAND PLANT, UNITS 1 AND 2), 18 NRC 1094
,

LBP-83-71 UNION ELECTRIC CO.
I '(CALLAWAY PLANT, UNIT 1). 18 NRC 1105 (1983) 1.8

.

!
'

$ LBP-83-72 LCNG ISLAND LIGHTING CO.
(SHOREHAM NUCLEAR POWER. STATION. UNIT 1), 18 NRC 1221 (1983) 2.11.2.4

?

$ |

} .

*

I LBP-83+73 ' ROCHESTER GAS AND ELECTRIC CORP.
| (R.E. GINNA NUCLEAR PLANT.' UNIT.1),'18 NRC 1231 (1983) 2.5.4
i 2.9.10.1

I
X

i
? L8P-83-75A- TEXAS UTILITIES GENERATING CO.
' (COMANCHE PEAK STEAM ELECTRIC STATION. UNITS 1'AND 2). 18 NRC 1260 (1983) 2.9.5
' 2.9.5.1
,

.

|
1

i
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LBP-83-75A TEXAS UTILITIES GENEDATING CD, 2.9.5.5

LBP-83-76 METPOPOLITAN EDISCN CD. 2.9.5.1
(THREE MILE ISLAND NUC'EAP STATION, UN!! NO. 1). 18 NRC 1266 (1983) 2.9.5.6

2.9.5 ?
3.4

LDP-93-77 CLEVELAND ELECTRIC ILLUMINATING CO. 5.4
(PERRY NUCLEAR POWER PLANT, UNITS 1 AND 2), 18 NRC 1365 (1983)

LBP-83-79 CLEVELAND ELECTRIC ILLUMINATING CO. 2,11.9
(PERRY NUCLEAR POWER PLANT, UNITS 1 AND 2). 18 NRC 1400 (1983)

LBP-83-8 U.S. DEPT. OF E NE R GY ., PROJECT PANAGEMENT CORP. TENNESSEE VALLEY AUTHORITY
s.13.2

(CLINCH RIVER BREEDER REACTOR PLANT). 17 NRC 150 (1983)

LBP-83-BA CUKE POWER CO. 3.3.1
(CATAWBA NUCLEAR STATION, UNITS 1 AND 2). 47 NRC 282 (1993)

|

LBP-83-80 CLEVELAND ELECTRIC ILLUMINATING CO. 2.9.3.3.3
' (PERRY NUCLEAR POWER PLANT. UNITS 1 AND 2). 18 NRC 1404 (1983) 2.9.5.5

LBP-83-81 TEX AS UT ILI TIE S GENER ATING CO. 3.12.4
(C0wf*4CHE PEAK STEAM ELECTRIC STATION. UNITS 1 AND 2), 18 NRC 1410 (1983) 4.2

LBP-83-9 PUBLIC SERVICE CD. Cr NEW HAMPSHIRE 2.10.2
(SEABROCK STATION. UNITS 1 AND 2), 17 NRC 403 (1983)

LBP-84-1 KANSAS GAS AND ELECTRIC CD. 2 9.5
(WOLF CREEK GENERATING STATION, UNIT 1). 19 NRC 29 (1984) 2.9.5.1

2.9.5.5

O O O
_
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;L8P-84-10 TEXAS UTILITIES EL'ECTRIC CD.
, 3.12.4(COMANCHE PEAK STEAM ELECTRIC STATION, UNITS 1 AND-2), 19 NRC 509 ( 1984) ,

412
4.3.1 L

5.12.1
4

LBP-84-13- HOUSTON LIGHTING.AND POWER CD. 6

(SOUTH TEXAS PROJECT, UNITS 1 AND'2), 19 NRC 659 (1984) 3.7.3.7

i
s

-

LBP-84-15 CAROLINA POWER AND LIGHT CD. AN0' NORTH CAROLINA EASTERN MUNICIPAL POWER AGENCY
(SHEARON HARRIS NUCLEAR PLANT, UNITS 1 AND 2), 19 NRC 837 (1984) 3.1.2.9

3.12.3
3.5.2.3*

3.5.3

*

LBP-84-16 PHILADELPHIA ELECTRIC CO.
(LIMERICK GENERATING STATION, UNITS 1 AND 2), 19 NRC 857 (1984) 3.1.2.1*

3.4.1
5'~' 6.13

i

$. L8P - 84 - 17 -' KANSAS' GAS AND ELECTRIC CO.
| (WOLF CREEK GENERATING STATION, UNIT 1), 19 NRC 878 (198#) 2.9.3.3 -

!
i

'

2.9.3.3.3
'

,

!
'

!' LBP-84-17A- WASHINGTON PUBLIC POWER' SUPPLY SYSTEM
; _ (WPPSS NUCLEAR PROJECT NO. 3), 19 NRC 1011 (1984) '2.9.3.3.3.*

l'
4

1

| LBP-84-18- PHILADELPHIA ELECTRIC CO.
i. (LIMERICK GENERATING STATIONc UNITS 1 AND 2" 19 NRC 1020 (1984) 2.9.5.6

i
4

4

!
j LBP-84-19 MISSISSIPPI POWER AND LIGHT CD;

..1076 (1984). 6.1.4~(GRAND GULF. NUCLEAR STATION. UNIT 1). 19 NRC'
;

LBP-84-2 COMMONWEALTH EDISON CD.
(BYRON NUCLEAR POWER STATION, UNITS 1 AND 2), 19'NRC 36 (1984)- 3.1.2.5 |'

'

6.16.1.3
.

t

?

|

| |

_ ___ _ _ . . _ _ . ____...___u____.__.- - - . s . - . . . _ . - - , s.:
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LBP-84-20 CONSUMERS POWER CO.
(MIOLAND PLANT. UNITS 1 AND 2). 19 NRC 1285 (1984) 1.5.2

2.9.5.4
2.9.5.5
3.7.3.7
4.4.2

LBP-84-22 THE REGENTS OF THE UNIVERSITY OF CALIFORNIA
(UCLA RESEARCH REACTOR). 19 NRC 1383 (1984) 1.5.2

6.4.1

LE>P - 8 4 - 2 3 MISSISSIPPI POWER AND LIGHT CO.
(GWAND GULF NUCLEAR STATION.' UNIT 1). 19 NRC 1412 (1984) 6 1.4

LBP-84-24 DUKE POWER CO.
(CATAWBA NUCLEAR STATION. UNITS 1 AND 2), 19 NRC 1418 (1984) 2.11.1

3.13.1

LBP-84-25 TEXAS UTILITIES ELECTRIC CO.
(COMANCHE PEAK STEAM ELECTRIC STATION, UNITS 1 A ND 2 ) , 19 NRC 1589 (1984) 3.5

LSP-84-26 KANSAS GAS AND ELECTRIC CO.
(WOLF CREEK GENERATING STATION, UNIT 1 ), 20 NRC 53 (1984) 3.4.2

4.2.2
6 16.1.3

LBP-84-28 CLEVELAND ELECTRIC ILLUMINATING CO.
(PERRY NUCLEAR POWER PLANT, UNITS 1 AND 2). 20 NRC 129 (1984) 2.9.5.1

LBP-84-29A SUFFOLK COUNTY AND NYS MOTION FOR DISOUALIFICATION OF CHIEF AJ COTTER
(SHOREHAM NUCLEAR FCWER STATION, UNIT 1). 20 NRC 385 ( 1984) 3.1.4.1

LBP-84-3 CLEVELAN9 ELECTRIC ILLUMINATING CO.
(PERRY NUCLEAR POWER PLANT, UNITS 1 AND 2), 19 NRC 282 (1984) 3.14.2

4.4.1

O O O
_
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,

L8P-84-30 "LONG ISLAND LIGHTING CO.
(SHOREHAM NUCLEAR POWER STATION, UNIT 1), 20 NRC 426 ( 1984 ) 2.3.5.S'-

.,
'

" d

LBP-84-31 PHILADELPHIA ELECTRIC CO.
(LIMERICK GENERATING STATION.~ UNITS 1 AND 2). 20 NRC 446 (1984) 6.15.3

:

LBP-84-33' . CINCINNATI' GAS AND ELECTRIC CD.
-(WILLIAM H."ZIMMER NUCLEAR POWER. STATION, UNIT 1),.20 NaC 765 (1984). 1.9 i

,

,

i

LBP-84-35 GEORGIA POWER CO.
(ALVIN W. VOGTLE NUCLEAR PLANT. UNITS 1 AND 2). 20 NRC 887 (1984) 2.9.5.1

3.7.3.2
| 6.20.4

6.8; ,

3

3.
:
? L8P-84-39 MISSISSIPPI POWER ANO LIGHT. CO.
1 (GRANO GULF NUCLEAR STATION, UNIT 1). 20 NRC 1031 (1984) s.t.4 {

.i

t.
'

LBP-84-42 . kERR-MCGEE. CHEMICAL CORP.*

(WEST CHICAGO' RARE. EARTHS FACILITY). 20 NRC 1296 (1994) 3.1.2.1 ,

'

_ 3.4 i
'

G.15.6 i
!'

I
!
t

LBP-84-43 PHILADELPHIA' ELECTRIC CD. -t
(FULTON GENERATING ~ STATION ' UNITS 1 AND 2), 20 NRC 1333 (1984) 1.9 f

-[!

- r

i. -

.

: t.
/

? LBP-84-45 LONG ISLAND LIGHTING Co. .

(SHOREHAM NUCLEAR POWER STATION ' UNIT"1), 20 NRC 1343 (1984) 6.19 i

-

Y

r
a

LBP-84-47 METROPOLITAN EDISON'CO.
i (THREE MILT' ISLAND. NUCLEAR. STATION. UNIT 1). 20 NRC 1405 (1964) 4.2.2 |
a

7

] . TEXAS UTILITIES GENERATING CO,
. ..

i (BP-84-50
,

(COMANCHE PEAM STEAM ELECTRIC. STATION. UNITE 1 AND.2). 20 NRC 1464-(1984) 2.11.2.4
i

4

+

^

5

4

b 1 ,

. --- _ _ ..
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LBP-84-53 LONG ISLAND LIGHTING CO. 5.t9.3
(SHOREHAM NUCLEAR POWER STATION, UNIT 1). 20 NRC 1531 (1984) 6.5.4.1

LBP-84-54 GENERAL ELECTRIC CD. 2.9.3.3.3
(GETR VALLECITOS). 20 NRC 1637 (1984) 3.6

LBP-84-6 DUQUESNE LI GHT CO. 2.10.2
(BEAVER VALLEY POWER STATION, UNIT 2). 19 NRC 393 ( 1984 ) 2.9.4.1.1

2.9.4.1.2
2.9.5.1
2.9.5.7

LBP-84-7 CAROLINA POWER A ND L I GH', CO, AND NORIH CAROLINA EASTERN NUNICIPAL POWER AGENCY 3.*.2.5
l (SHEARCN HARRIS NUCLEAR PLANT, UNITS 1 AND 2). 19 NRC 432 (1984) 3.12.3

3.5.2.3
3.5.3

LBP-84-9 WASHINGTON PUBLIC POWER SUPPLY SYSTEM 3.4.5
(WPPSS NUCLEAR PROJECT NO. 1). 19 NRC 49/ (1984)

LBP-85-1 KERR-MCCEE CHEMICAL CORP. 2.11.2
(WEST CHICAGO R&RE EARTHS FACILITV). 21 NOC 11 (1985) 2.11.2,4

LBP-85-11 COMMONWEALTH EDISON CO. 2.9.5 8

(BRAIDWOOD NUCLEAR PCWER STATION. UNITS 1 AND 2). 21 NRC 609 (1985) 2.9.5.1
2.9.5.5
3.17
6.5.4.1

LBP-85-12 LONG ISLAND LIGHTING CD. 1.8
(SHOREHAM NUCLEAR POWER STATION. UNIT 1), 21 NQC 644 (1985) 3.1.2.s

O O O
_
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.

| a

i LBP-85-19 HOUSTOM-LIGHTING AND POWER'CO.
j (SOUTH TEXAS PROJECT, UNITS 1 AND 2 ) . 21 NRC 1707 (1985) 4.4 1 1 r

5 4.4.2
5.6.1 .

b 6.4.2.3
L

d'

)

! LBP-85-2 CONSUMERS POWER CD.
(MIDLAND PLANT, UNITS 1 AND 2), 21 NRC 24 (1995) 2.9.9.3

3

2.9.9.4
|

[ s

i
.

:
g

.LBP-85-20-. COMMONWCALTH EDISON CO. f
4

-

I (BRAIDWOOD NUCLEAR POWER STATION, UNITS 1 AND 2). 21 NRC 1732 (1985) 2.9.5

f
2.9.5.t

il 2.9.5.4
3.13.1* ,

!
*

r

LBP-85-24 BOSTON EDISON CO. . '
,

(PILGRIM NUCLEAR' POWER STATION). 22 NRC 97 (1985) 2.9.3.3.3
2.9.4
2.9.4.1.1

!

5

LBP-85-27- COMMONWEALTH EDISON CO.
(BRAIDWOOD NUCLEAR. POWER STATION, UNITS 1 AND 2); 22 NRC 126 (1985) 2.9.5.9

5.5.1,

1.
;
,

I
i LBP-85-27A- CAROLINA POWER AND LIGHT CD. AND NORTH CAROLINA EASTERN MUNICIPAL POWER AGENCY
,

(SHEARON HARRIS NUCLEAR POWER PLANT). 22 NRC 207 (1985) 3.5 ;
'

i ~ 3.5.2.3 ' !
:

$ 3.5.3

!' ' !
i

. .
:

i . LBP-85-28 CAROLINA POWER AND LIGHT CD. AND NORTH CAROLINA EASTERN MUNICIPAL POWER AGENCY I

| (SHEARON HARRIS NUCLEAR POWER PLANY). 22 NRC 232 (1985) 5.4 |
?

4 !

!
4

| LBP-85-29 FLORIDA POWER APd) LIGHT CO. |

{_
- (TURKEY POINT NUCLEAR GENERATING PLANT, UNITS 3 AND 4). 22.NRC 300 (1985) '3.5 ;

.3.5.1.2
=

<.
1 3 5.2
t
|

.3.5.2.3' . ;
-3.5.3

'

j i

+

1

I
r

~

f

!
, . . ..
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LBP-85-29 FLORIDA POWER AND LIGHT CO.
3.5.5

LBP-85-3 KERR-MCGEE CHEMICAL CORP.
(WEST CHICAGO RARE EARTHS FACILITY), 21 NRC 244 (1985) 5.12.2

6.15.3
6.16.1

LBP-85-32 TEXAS UTILITIES ELECTRIC CO.
(CCMANCHE PEAK STEAM ELECTRIC STATION, UNITS 1 AND 2). 22 NRC 434 (1985) 2.11.2.2

,

3.5.2.2
6.16.1.3

LBP-85-33 CLEVELANO ELECTRIC ILLUMINATING CO.
(PERRY NUCLEAR POWER PLANT. UNITS 1 AND 2). 22 NRC 442 (1985) 2.9.5.6

6.20.4

LBP-85-34 VIRGINIA ELECTRIC AND POWER CD.
,! ( NORTH ANNA POWER STATION, UNITS 1 AND 2). 22 NRC 481 (1995) G.15.4

,

'

LBP-85-39 TEXAS UTILITIES ELECTRIC CO.
(COMAteCHE PEAK STEAM ELECTRIC STATION, UNITS 1 AND 27, 22 NRC 755 (1985) 3.11.1.1

i

LBP-85-4 GENE 2AL ELECTRIC CO.
(GETR VALLECITOS). 21 NRC 399 (1985) 3.17

3.5

,

LBP-85-40 COMMONWEALTH EDISON CD.
(BRAIDWOCD NUCLEAR POWER STATION. UNITS 1 AND 2). 22 NLC 759 (1985) 2.11.2.4

L8P-85-41 TEXAS UTIL IES ELECTRIC CD.
f. COMANCHE PEAK S T E A*A E ' .ECTRIC ST ATION. UNITS 1 AND 2). 22 NPC 765 (1985) 2.11.4

i
.

LBP-85-42 HOUSTON LIGHTING AND POWER CO.
(SOUTH TEXAS PROJECT. Ub1TS 1 AND 2). 22 NRC 795 (1995) 4 4.1

4.4.2

! 9 9 9
- - _ _
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t

!- LBP-85-43 COMMONWEALTH EDISON CO.
' (BRAIDWOOD NUCLEAR POWER STATION, UNITS 1 AND 2). 22 NRC 805 (1985) 6.15.8

'L
l
' LBP-85-45 HOUSTON LIGHTING AND POWER CO.

(SOUTH TEXAS PROJECT, UNIT 5 1 AND 2)4 22 NRC 819 (1985) 4.4.1.1
4.4.2a

j 6.4.2
i

.

'LBP-85-46 KERR-MCGEE CHEMICAL CORP
! (WEST CHICAGO RARE EARTHS FACILITY). 22 NRC 830 (1985) 2.11.1

3.1.2.6

I- ;
' ,

. LBP+85-48 KERR-MCGEE CHEMICAL CORP. L

i (KRESS CREEK DECONTIMINATION). 22 NRC 843 (1985) 2.11.5.2 l

3.1.2.6

!

!

4

LBP-85-49 CAROLINA POWER AND LIGHT CD. AND NORTH CAROLINA EASTERN MUNICIPAL POWER AGEttCY
(SHEARON HARRIS NUCLEAR POWER PLANT). 22 NRC'899 (1985) 1.8

! 2.9 S.5
3.4.2

!

i
: LBP-85-6 HOUSTON LIGHTING AND POWER CO.
3 (SOUTH TEXAS PROJECT. UNITS 1 AND 2), 21 NRC 447 (1985) 6.C.4.1

4. .

( .
.

. .
.

.

3 LOP-85-7 U.S. DEPT. OF ENERGY. PROJECT MANAGEMENT CORP., TENNESSEE VALLEY AUTHORITY
(CLINCH RIVER BREEDER REACTOR PLANT). 21 NRC.507-(1985)~ 1.9 .i

| LBP-85-8 HOUSTON LIGHTING AND POWER CO.
1 (SOUTH TEXAS. PROJECT. UNITS 1 A|4D 2). 21;NRC'516 (1985) 3.t.2.3

4
,

HOUSTON LIGHTING'AND POWER CD.
.

. LBP-85-9
(SOUTH TEX AS PRodECT. UNITS 1 AhO 2). 21 NRC 524 (1985) 2 9.5.5'

L

)

.
' !: .

GENERAL PUBLIC UTILITIES NUCLEAR CORP.LBP-86-10
.

<

]
(THREE MILE ISLAND NUCLEAR STATION, UNIT 1). 23 NRC~283 (1986) 2.9.5

1

i
|

4

$ w--- w
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L8P-86-10 GENERAL PUBLIC UTILITIES NUCLEAR CORP.
3.17

I

i
'

LBP-86-11 CAROLINA POWER AND LIGHT CO. AND NORTH CAROLINA EASTERN MUNICIPAL POWER AGENCY
; (SHEARON HARRIS NUCLEAR POWER PLANf). 23 NRC 294 (1986) 1.8
'

6.16.2 ;

i

!

LBP-86-12 COMMONWEALTH EDISON CO.
j (RRAIDWOOO NUCLEAR POWER STATION. UNITS 1 AND 2). 23 NRC 414 (1986) 3_11.1,1,1

3.5
3.5.'.3 |

'3.5.3;
I

!

-i L8P-86-14 GENERAL PUBLIC UTILITIES NUCLEAR CORP. !
'

; (THREE MILE ISLAND NUCLEAR STATION. UNIT 1). 23 NGC 553 (1986) 3.1.2.7
| 3.6

| 6.16.1.3
6.5.4.1

1

:
'

L8P-86-15 HOUSTON LIGHTING AND POWER CD. ,

(SOUTH TEXAS PROJECT. UNITS 1 AND 2). 23 NRC 595 (1986) 3.54

3.5.2 3
'

j 3.5.3
i 4.4.2
3 4.4.4
1 6.4.1.1 4

; 6.5.4.1
a

1

I !
'' LBP-86-16 PUBLIC SERVICE CO. OF INDIANA

i (MARBLE HILL NUCLEAR GENERATING STATION, UNITS 1 AND 2). 23 NRC 739 (1986) 6.14.3
!

1

i

! L8P-86-17 GENERAL PUBLIC UTILITIES NUCLEAR CORP.
i (YhREE MILE ISLAND NUCLEAR STATION. UNIT 1), 23 NRC 792 (1986) 5.16.9.3
!

t

j L8P-86-20 TEXAS UTILITIES ELECTRIC CO.
; (COMANCHE PEAK STEAM ELECTRIC STATION, UNITS 1 AND 2), 23 NRC 844 (1986) 3.1.2

i

4

s

e

! 9 9 9
4
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LBP-86-21 PACIFIC GAS AND ELECTRIC CO.
(DIABLO CANYON NUCLEAR POWER PLANT, UNITS 1 AND 2), 23 NRC 949 (19R6) 2.9.5

3.1.1
6.1
6.15.7

LBP-86-22 PUBLIC SERVICE CO. OF NEW HAMPSHIRE 2. 9. 9 '(SEAEROOK STATION, UNITS 1 AND 2). 24 NRC 103 (1986)

LGP-96-24 .PUBLIC SERVICE CO. CF NEW EAMPSHIRE 2.f0.2(SEABROOK STATION, UNITS 1 AND 2). 24 NRC 132 (1986)
5.2
6.20.4

PUBLIC SERVICE CO. OF NEW HAMPSHIRELBP-86-25 .. STATION, UNITS 1 AND 2). 24 NRC 141 (1986) 6.20.4
(SEABROOK

LBP-86-27 FLORIDA POWER AND LIGHT CO.
! (TURKEY POINT NUCLEAR GENERATING DLANT, UNITS 3 AND 4). 24 N2C 255 (1986) 2.5.2.3

i

LBP-8f,-30 PUBLIC SL.. ICE CO. OF NEW HAMPSHIRE |3.5.2.3
(SEABROOK STATION. UNITS 1 AND 2). 24 NRC 437 (1986) 3.5.3

LBP-85-31 COMMONWEALTH EDISON CO.
(BRAIDWOOD' NUCLEAR POWER STATION, UNITS 1 AND 2), 24 NRC 451 (1986) 6.16.1

LBP-86-34 PUBLIC SERVICE CO. OF NEW HAMPSHIRE. 2,9.9
(SEABROOK STATION, LNITS i AND;2). 24;NRC 549 (1986) 6 44.3

0.16.1

LBP-86-35 RADIOLOGY ULTRASQUND NUCLEAR CONSULTANTS , P.A.
6.13

(STRONTIUM-90 APPLICATOR), 24 NRC 557-(1986)

1

.
..... .

.

. , . . . ..
. . . . .. . . . .

. . . .. .. . . . . . . . . . . . . . .
.

. . . . . . . . . . . . . . . . . . . . . . ,
a
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i LBP-86-36A TEXAS UTILITIES ELECTRIC CO.
(COMANCHE PEAK STEAM ELECTRIC STATION, UNIT 1), 24 NRC 575 (1986) 2.9.5.5,

L'

i

.
!

L8P-86-37 PUBLIC SERVICE Co. Or INDIANA AND WAGASH VALLEY POWER ASSOCIATION I

(MARBLE HILL NUCLEAR GENERATING STATION. UNITS 1 ANO 2). 24 NRC 719 (1986) 1.9
3.1.2 1 i,

!
1

I |

LBP-86-38A LONG ISLAND LIGHTING CD.
(SHOREHAM NUCLEAR POWER STATION, UNIT 1). 24 NRC 819 (1986) 3.1.2.1

|
! L8P-86-4 KERR-MCGEE CHEMICAL CORP.

(WEST CHICAGO RARE EARTHS FACILITY), 23 NRC 75 (1986) 2.11.2,.
2.11.2.8
2.11.4.

2.11.5.2
,
!

i
'

r

| LBP-86-5 HOUSTON LIGHTING AND POWER Co.
1 (SOUTH TEXAS PROJECT, UNITS 1 AND 2), 23 NRC 89 (1986) E.9.1
|

!

}

j L8P-86-7 COMMONWEALTH EDISON CD.
(BRAIDWOOD NUCLEAR POWER STATION, UNITS 1 AND 2). 23 NRC 177 (1986) 2.11.2 1,

- 2.11.2.6

I
'

t

*

LEP-86-8 HOUSTON LIGHTING AND POWER CO.
(SOUTH TEXAS PROJECT, UNITS 1 AND 2). 23 NRC 182 (1986) 2.9.53

! 6.9.1 'i
e i

i
e

! LBP-86-9- PHILADELPHIA ELECTRIC CD.
' (LIMERICK GENERATING STATION, UNIT 1?, 23 NRC 273 (1986) 2c9.3.1
| 2.9.3.3.3
!
4

|

3' LEP-87-11 TOLEDO EDISON CO. ,

j (DAVIS-BESSE NUCLEAR Pot't STATION, UNIT 1 ), 25 NRC 287 (1987) 6.16.1.3 '

( !
: 1
5

|
'

L8P-87-12 PUBLIC SERVICE CD. OF NEW HAMPSHIRE -

i (SEARROOK STATION, UNITS 1 AND 2). 25 NRu 324 (1957) 6.20.4

.

; 9 9 9
- - - - - - _
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!. LBP 87-13 COMMONWEALTH EDISCN CO.
i (RRAIDWOOD NUCLEAR POWER. STATION, UNITS 1 AND.2), 25 NRC 449 (1987) 4.2.2

I

k .LBP-87-19 ' INQUIRY INTO THREE MILE ISLAND UNIT 2 LEAK RATE DATA FALSIFICATION
l' (THREE MILE ISLAND NUCLEAR STATION, UNIT 2). 25 NRC 671 (1987) 3.10

3.8
|_
'',

i

!
'

!' ..LBP-87-17 ' VERMONT-YANKEE NUCLEAR POWER CORP.
| (VERMONT YANKEE NUCLEAR POWER STATION), 25 HRC 838 (1987) 2.9.5

| .2.9.5.1
! 3.17
!. 6.1.4.4

6.15.7
6.15.9 ,

e

6.16.3 :.

LBP-87-18' TEXAS U.TILITIES ELECTRIC CO.
(COMANCHE PEAK STEAM ELECTRIC. STATION, UNITS t AND 2), 25 NRC 945 (1987) 2.11.2

2.11.2.2

|

|

! LBP-87-19 :-COMMONWEALTH EDISON CO.
! _ (BRAIDWOOD NUCLEAR POWER STATION, UNI TS 1 A ND 2 ) , 25 NRC 950.(1987) o.1.2.1

LBP-87-2 ' FLORIDA POWER AND LIGHT CO.
.(ST LUCIE NUCLEAR POWER. PLANT, UNIT 2), 25 NRC 32 (1987) 2.9,3

2.9.4
2.9.4.2

h

|LBP-87-20 TEXAS UTILITIES ELECTRIC CO|. . . 1); 23 NRC 953 (1987) 2.11.2.4 |(COMANCHE PEAK STEAM ELECTRIC. STATION,' UNIT
'2'

LBP-87-21 1 FLORIDA POWER AND LIGHT CO.
! (TURKEY POINT NUCLEAR GENERATING PLANT,. UNIT % ?. iNO 4). 25 NRC 958 (1987) 4.4.1
I 4.4.2

}- 4.4.4
4

i
.

4

i

b

i

I . . - . _ _ . . - . . . -m- . . , - . - . . . . _ . . _ . - . . -. . - , ~ .1__. _-.... _ . . . , . . - .. s
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,

i

LBP-87-22 COMMONWEALTH EDISON CO.
(BRAIDWOOD NUCLEAR POWER STATION. UNITS 1 AND 2), 26 NRC 41 (1987) 3.1.2.1

4

LBP-87-23 ALFRED d MORABITO
' (SENIOR OPERATOR LICENSE FOR BEAVER VALLEY POWER STATION. UNIT 1). 26 NRC 81 (1997) 3.1.2.1

3.7

i
' LBP-87-24 PACIFIC GAS AND ELECTRIC CO.
; (DIABLO CANYON NUCLEAR POWER PLANT, UNITS 1 AND 2). 26 NRC 159 (1997) 2.9.5
' 2.9.5.7

i

LBP-87-26 LONG ISLAND LIGHTING CO.i
,

,
(SHOREHAM NUCLEAR POWER STATION, UNIT 1). 26 NRC 201 (1987) 3.5.2 [

! 3.5.2.3
l 3.5.3 '

'

i
i

:

I
' LBP-87-27 TEXAS UTILITIES ELECTRIC CO.
|

(COMANCHE DEAK STEAM ELECTRIC STATION, UNITS 1 AND 2). 26 NRC 228 (19P7) 2.11.2

!
!
i

| LEP-87-28 ALFRED J MORABITO
: (SENIOR OPERATOS LICENSE FOR BEAVER VALLEY POWER STATION, UNIT 1). 2G NRC 297 (1987) G.23.1
!

i

!

I LBP-87-29 LONG ISLAND LIGHTING CD,

i (SHOQEHAM NUCLEAR POWER STATION. UNIT 1 ), 26 NRC 302 (1987) 3.5.2

|
3.5.2.3
3.5.3

j 5.14
.;

i

LBP-87-3 PUBLIC SERVICE CD. OF NEW HAMPSHIRE,
*

|
(SEABROOK STATION, UNITS 1 AND 2). 25 NQC 71 (1997) 2.9.5.5

i 4.4.1
4.4.2

,

a

4

) LBP-87-5 U.S. ECOLOGY, INC.

(SHEFFIELD. ILL. LOW-LEVEL RADIOACTIVE WASTE DISPOSAL SITE). 25 NRC 98 (1987) 6.13

.

.

! 9 9 9 ;
_ _ _ _ _ - _



- - - - - _ _

i

.

CITATION INDEX --- JULY 1992 PAGE 149

LBP-87-7 VERMONT YANKEE NUCLEAR POWER CORP.
(VERMONT YANKEE NUCLEAR POWER STATION). 25 NRC 116 (1987) 2.9.3

2.9.4.1.2

L8P-88-1A FINLAC TESTING LABORATORIES,' INC.
3.3.2.127 NRC 19 (1988)

LBP-88-10A FLORIDA POWER AND LIGHT CO.
(ST. LUCIE NUCLEAR POWER PLANT, UNIT 1). 27 NRC 452.(1988) 2.9.4.1.4

2.9.5
6.1.4.4
6.15.7
6.15.9
6.16.2

+

L8P-88-12 PHILADELPHIA ELECTRIC.CO.
(LIMERICK GENERATING STATION. UNIT 1), 27 NRC 495 (1988) 3.5.2.3

L8P-88-13 LONG ISLANO LIGHTING CO.
(SHOREHAM NUCLEAR POWER STATION, UNIT 1), 27 NRC 509 (1988) 3.10

| L8P-AS-15 OAIRfLAND POWER COOPERATIVE
(LA CROSSE BOILING WATER REACTOR), 27 NRC 576 (1988) 1.9

3.1.2.1
6.15.1.1

i

|

LBP-88-19 VERMONT YANKEE NUCLEAR POWER CORP.
(VERMONT YANKEE NUCLEAR POWER STATION).' 28 NRC 145.(1988)

3.1.2.1
3.1.2.2

I
6.1.4.4

LBP-88-20 PUBLIC SERVICE CD. OF NEW HAMPSHIRE
(SEABROOK STATION, UNITS 1 AND 2). 28 NRC 161 (1988) 6.16.1

LBP-88-21 PUBLIC SERVICE CO. OF NEW HAMPSHIRE 5.12.2(SEABROOK STATION. UNITS 1 AND 2), 28 NRC 170 (1988)
5.12.2'1.

.
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LBP-88-31 PUBLIC SERVICE CO. OF NEW HAMOSHIRE 3.5.2.3^(SEABROOK STATION, UNITS 1 AND 2), 28 NRC 652 (1988) 3.5.3

L8P-88-32 PUBLIC SERVICEHCO. OF NEW HAMPSHIRE 1.8(SEABROOK STATION, UNITS'1 AND 2). 28 NRC 667 (1988)

LBP-88-4 PACIFIC. GAS AND ELECTRIC CO. 6.1.4-(HUMSOLDT BAY POWER PLANT, UNIT 3 ), .27 NRC 236 ( 1988 )

LBP-88-5 ALFRED J MORABITO
(SENIOR OPERATOR LICENSE FOR BEAVER VALLEY POWER STATION, UNIT 1), 27 NRC 241 (1988) 6.16.1

LBP-88-6 PUBLIC SERVICE CO. OF NEW HAMPSHIRE 2.9.5.1
l (SEABROOK STATION, UNITS 1 AND 2), 27 NRC 245 (1988) 3.1.2.1

! . .

LBP-88-7 LONG ISLAND LIGHTING CO. 3.1.2 1(SHOREHAM NUCLEAR POWER STATION, UNIT 1), 27 NRC 289 (1998)

LBA-89-8 PUBLIC SERVICE CO. OF NEW HAMPSHIRE, 6.23(SEABROOK STATION, UNITS 1 AND 2), 27.NRC 293 (1988)

LBP-89-1 LONG ISLAND LIGHTING C'O.
~

~ 2.9.5.10(SLOREHAM NUCLEAR POWER STATION, UNIT 1),'29 NRC 5 (1989)' 2.9.5.9
3.1.2.
5.12.2

LBP-89"10 PUBLIC SERVICE CO. DF NEW HAMPSHIRE 6.8'(SEABROOK STATION, UNITS-1.AND 2), 29 NRC 297 (1989)

LBP-89-11 ' ADVANCED MEDICAL SYSTEMS 3.1.2.2(ONE FACTORY EDW, GENEVA.~ OHIO 44041), 29 NRC'306 (1989)

~

. _ _ _ _ _ _ _ _ _ _ _ _ .
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..

LBP-89-30 NORTHERN STATES POWER CD.
'2.9.4(PATHFINDER ATOMIC PLANT), 30 NRC 311 (1989)
2.9.4.t.1
2.9.4.1.2
2.9.4.1.4

LBP-89-32 PUBLIC SERVICE CO. OF NEW HAMPSHIRE
(SEABROOK STATION, UNITS"1 AND 2), 30 NRC 375 (1989) 1.8

3.1.2.5
3.10
3.11.4
6.16.1.3

LBP-89-33 PUBLIC SERVICE CO. OF NEW HAMPSHIRE
(SEABROOK STATION. UNITS 1 AND 2), 30 NRC 656 (1989) 3.1.2

-LBP-89-35 'MERR-MCGEE CHEMICAL CORP.
(WEST CHICAGO RARE EARTHS FACILITY), 30 NRC 677 (1989) 2.11.5.2

3.1.2.1
3.5.2.3

i

6.15.3
|

LBP-89-38 PUBLIC SERVICE CD. OF NEW HAMPSHIRE
(SEABROOK STATION, UNITS 1 AND 2). 30 NRC 725 (1989) 3.5.1

6$205
|

LSP-89-39 WRANGLER LABORATORIES. LARSEN LABS, ORION CHEMICAL CO., AND JOHN P LARSEN
6.16.1.130 NRC 746 (1989) 6.16.2
6.20.5

LBP-89-4' 'PUBLIC SERVICE CD. OF NEW. HAMPSHIRE
(SEABROOK STATION, UNITS 1 AND 2), 29 NRC 62 (1989) 2.9.5.4

2.9.5.5
3.1.2.1
4.4.1
4.4.2
6,16.1

, ..
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LBP-89-6 VERMONT YANKEE NUCLEAR POWER CORP.
(VERMONT YANKEE NUCLEAR POWER STATION). 29 NRC 127 (1987) 2.9.5

2.9.5.5
3.15
6.15.4
6.15.7

LEP-89-7 GENERAL PUBLIC UTILITIES NUCLEAR CORP.
(THREE MILE ISLANO NUCLEAR STATION, UNIT 2). 29 NRC 138 (1989) 3.12.4

LBP-89-9 PUBLIC SERVICE CO. OF NEW HAMPSHIRE
(SEABROOK STATION, UNITS 1 AND 2). 29 NRC 271 (1989) 3.5.2.3

LBP-90-1 PUBLIC SERVICE CO. OF NEW HAMPSHIRE
(SFABROOK STATION, UNITS 1 AND 2), 31 NGC 19 (1990) 2.9.5.5

4.4 1

L.4.2

LBP-90-10 ROCKWELL INTERNATIONAL CORP.
(ROCKETDYNE DIVISION), 31 NRC 293 ( 1990) 3.11.1.1

LBP-90-11 ROCKWELL INTERNATIONAL CORP.
(ROCKETDYNE IVISION), 31 NRC 320 (1990) 3.11.1.3

LBP-90-12 PUBLIC SERVICE CO. OF NEW HAMPSHIRE
(SEABROOK STATION. UNITS 1 AND 2). 31 NRC 427 (1990) 2.10.2

2.9.3.5
2.9.9.5
3.6
4.4.1.1
A.4.2

LBP-90-15 CLEVELAND ELECTRIC ILLUMINATING CO.
(PERRY NUCLEAR POWER PLANT. UNIT 1). 31 NRC 501 (1990) 2.9.4.1.1

LBP-SO-16 FLORIDA POWER AND LIGHT CO.
(TURKEY POINT NUCLEAR GENERATING PLANT. UNITS 3 AND 4), 31.NRC 509 (1990) 2.9.3.5

O O O
-
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'LBP-90+16 FLORIDA POWER AND LIGHT CO. 2.9.5.1

LBP-90-17 ADVANCED MEDICAL SYSTEMS 3.5.2.3
(CNE FACTORY ROW. GENEVA. OHIO 44G41), 31 NRC 540 (1990) 6.24.3

L8P-90-18 CURATORS OF THE UN!VLESITY OF MISSOURI 2.2
31 NRC 559 (1990) 2. 9. 4.1. 2

6.P.4
6.13

|

LBP-90-22 CURATORS OF THE UNIVERSITY OF MISSOURI'
31 NRC 592 (1990)

' 3.1.2.7

!

!
i

LBP-90-23 CURATORS OF THE UNIVER''TY OF MISSOURI 6.20.4 1
.32 NRC17 (1990)

LBP-90-24 FLORIDA POWER AND LIGHT CO. .
. .

(TURKEY POINT NUCLEAR GENERATING PLANT, UNITS-3 AND 4), 32 NRC 12 (1990) 2.9.3.5
2.9 4.2

LBP-90-25 CLEVELAND ELECTRIC ILLUMINATING CD. 2.9.4.1.1
(PERRY NUCLEAR POWER PLANT. UNIT 1), 32 NRC'21 (1990)

.LBP-90-26 ALL' CHEMICAL.-ISOTOPE ENRICHMENT, INC. 3.5.2.3
32 NRC 30'(1990). 6.26

LBP-90-27 CURAT0f4 OF THE. UNIVERSITY OF MISSOURI 3.1.2.7
32 NRC 40 (1990)

,

LBP-90-28 ROBERT- L.' DICKHERBER AND COMMONWE ALTH EDISON CD. 3.18 1
(OVAD CITIES NUCLEAR POWER STATION). 32 NRC 85-(1990)

_____
.
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LBP-90-44 PUBLIC SERVICE CD. 0F NEW HAMPSHIRE
(SEABROOK STATION; UNITS 1 AND 2),'32 NRC 433 (1990) 3.5.2.3

LBP-90-45 CURATORS OF-THE UNIVERSITY OF MISSOURI
f.5.132 NRC 449 (1990)-

LBP-90-46 .ST. MARY MEDICAL CENTER-HOSART AND ST. MARY MEDICAL CEtJTER-GARY
3.18.132 NRC 463 (1990)

LBP-90-5 FLORIDA POWER AND LIGHT CO.
-(TURKEY POINT NUCLEAR GENERATING PLANT, UNITS 3'AND 4), 31 NRC 73 (1990) 2.9.3.3.3

I-

L8P-90-6 VERMONT YANKEE NUCLEAR POWER CORP.
2.9.3( VE R MONT YANKEE NUCLEAR, POWER STATION). 31 NRC 85 (1990).
6.1.4.4
6.15.1.1

LBP-90-8. SAFETY LIGHT-CORP.
(BLOOMSBURG SITC DECONTAMINATION), 31'NRC 143 (1990) 5.7.1

LBP-91-1- LONG ISLAND LIGHTING CO.
.(SHOREHAM NUCLEAR POWER STATION, UNIT,1), 33 NRC 15 (1991) 2.9.342

2. 9. 4 '
2.9.4.1
2.9.4.1,1
2.9.4.1.2"
3.1.2.1-

.L8P-91-13- ARIZONA PUBLIC SERVICE CO.
'(PALO VERDE NUCLEAR GENERATING STATION. UNITS.1,'2.AND 3).'33 NRC 259 (1991) 2.9.9.5

6.17.1

LBP-91-14 CURATORS OF THE UNIVERSITY OF MISSOURI 3.1.2.733 NRC 265 (1991)

^

~

_ _ - _ _ _ _ _
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LBP-91-25 TULSA G'AMMA RAY, INC.
3att33 NRC 535 ( 1991)

L8P-91-26 LONG ISLAND LIGHTING CO. 2.9.4~(SHOREHAM NUCLEAR POWER STATION, UNIT 1). 33 NRC 537 (1991)
2.9.4.t-
2.9.4.f t

'2,9.4.1.2

L8P-91-27' NUCLEAR METALS, INC. 6e1333 NRC 548 (1991)

LBP-91-28 'PUBLIC SERVICE CO. OF NEW HAMPSHIRE 2. 9. 4. f . t
(SEABROOK STATION. UNIT 1). 33 NRC 557 (1991)

LBP-91-30 . SACRAMENTO MUNICIPAL: UTILITY DISTRICT
(RANCHO SECO NUCLEAR GENERATING STATION). 34 NRC 23 (1991)

2.9.4.1.1
6.15.t.1 i

!

LBP-91-31' CURATORS OF THE UNIVERSITY OF:MISSO1RI t.5.1 .j
34 NRC 29 (1991) '1.8

' 3 .1. 2 ,. 7

6.16.1

LBP-91-32 , LONG ISLAND LIGHTING CO., 2.9.4
,.

(SHOREHAM' NUCLEAR POWER STATION, UNIT 1). 34.NRC 132 (1991)
2.9.4.1
2.9.4.1.t
2.9.4.1.2

i

LBP-91-33 GEORGIA POWER CO.
(ALVIN W. VOGTLE ELECTRIC GENERATING PLANT, UNITS 1 AND 2), 34 NQC 138 (1991). 2.9,3

.

2.9.4 1.2
2 9.4.1.4

. . . . .

.
. .,

. . . . . . . . . .. .. .. . . . .. .. . . . . . , , , . . . . . . . . . , . . . . . , _ . . . . , , . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . ._ . . . _ , . . . . . . . . . . . . . . .
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LPP-91-34 CURATORS OF THE UNIVERSITY Or MISSOURI 1.5.1
34 NRC 159 (1991) 1.8

3.1.2.7
4.3.1
E.16.1

LBP-91-35 LONG ISLAND LIGHTING CD, 2.9,4.1

(SHOREHAM NUCLEAR POWER STAT!.N. UNIT if. 34 NRC 163 (1991) 2.9.5.1
2.9.5.3
6,15.1.1

l

I

LBP-91-36 GEORGIA POWER CO. 1.9
(ALVIN W. V0GTLE ELECTRIL GENERATING PLANT, UNITS 1 AND 21. 04 NRC 193 (199ff I

LBP-91-37 WRANGLER LABORATORIES, LARSEN LALS, PRION CHEMICAL CO. ANO JOHN P. LARSEN
6.24

34 NRC 196 (1931)
,

|

|

| LOP-91-4 ARIZONA PUBLIC SERVICE CD. 2.9.3.1
(PALD VFRPE NUCLEAR GENERATING STATION, UNITS 1, 2 AND 3). 33 rJRC 153 ( 391) 2.9.4.1.1

2.9.4.1.2

LDP-91-5 SEQUOfAH FUELS CORP. 2.9.3
33 NRC 163 (1991) 2.9.4.1.1

2.9.4.1.2
6.13

LBP-91-6 GtORGIA POWER CO. 2.11.1
(ALVIN W. VOGTLE ELECTRIC GENERATING PLANT. UNITS 1 AND 2). 33 NRC 109 (1991)

LBP-91-7 LONG ISLAND LIGHTING CD. 2.9.3.2
(Sr40REHAM NUCLE AR POWER STATION, UNIT 1). 33 NRC 179 191) 2.9.4

2.9.4.1
2.9.4.1.1
2.9.4.1.2

O O O
,_ .
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i ADICKES V. KRESS AND CO . 398 U.S. 144 (1970) 3.5.3 E

AESCHLIMAN V. NRC. 547 F.2D 6/2 (D.C. C12 1976) 3.7._ f
(

AIR LINE'PILDTS ASS"N INTERNATIONAL V. C.A.B..|458 F.20 846 (D.C. 1972). CERT. DENIED. 420 U.S. 972 (1975) 6.10.1 ;
'

|.

'
'ALVESKA PIPELINE SERV V. WILDERNESS SOCIETY. 121 U.S. 240 (1975) 1.9 :

i

AMERICAN MANUF..MUT. INS. CO. V. AMERICAN BROADCASTING- PARAMOUNY THEATERS. 388 F.2D 272 (20 CIR. 1967) 3.5.3
,

, l

AMERICAN TRUCKING ASSOCIATION V. UNITED STATES. 627 F.20 13t3 (D.C. CIR. 1980) 6.70

$ ARNOW V. NRC. 868 F.2D 223 (7TH CIR. 1999) 6.24.3

'

ASS'N OF DATA PROCESSING SERVICE ORGANIZATIONS. INC. V. CAMP. 397 U.S. 150 (197C) 2.9.4.1.1

I -BARKER V. WINGO..L40i U.S. 514 (1972) 3.3.2.1
.: |

l BARLOW V. COLLINS 397.U.'S. 159 (1970) 2.9.4.1.t (
. . I

BARR MARINE PRCDUCTS CO. V, BORG-WARNER CORP.. 84 F.R.D. 631 (E.D.PA. 1979) 2.11.2.4 ;
i

I BELL V. SOCIALIST WORKERS PARTY. 436 U.S. 962 (1978) 2.11.2.4 |
6.23.3.1

i

BELLOTTI V. NRC. 725 F.2D 1380 (D.C. CIR. 19t:2 ) 6.24.1 3

BPI V. AEC. 502 F.2D 424 (D C. CIR. 1974) 2.11.1
2.9.3.4 {
2.9.5.1 r

fi- 3.5.1

z'
BROOKS V. VOLPE. 350 F. SUFP. 269 (W.D. WASH. 1972) 6.15.3

!

[ CALIFORNIA'V. WATT.'683 F.2D 1253 (97H CIR. 1982) 6.15.1.1

CARL 2EISS STIFTUNG v. V. E. B. CARL 2EISS. JENA. 40 F.R.D. 318 (D.D.C. 1966). AFF+D, 384 F.2D 979 (D.C. CIA. 1967) 2.11.2.4

CARSON PRODUCTS CO. V. CALIFANO. 594 F.2D 453 (STH CIR 1979) 3.10

CELLULAR MOBILE SYSTEMS V. FCC. 782 F.2D 182 (D.C. CIR. 1985) 3.12 ,

ti

CHICANO POLICE OFFICERS ASSOC. V. STOVER. 526 F.2D 431 (tOTH CIR. 1975). 426 U.S. 994 1976. 552 F.2C 918 (tOTH CIR. 2.9.4.1.1 (
!

CHRYSLER' CORP. V BROWN. 4 4 t . U..S .' 281 (1979) 6.23 |
. I

'

CITIZENS AGAINST BURLINGTON. INC. V. BUSEV. 938 F.20 190 (D.C.. CIR. 1991) G 15.1 {
6.15.4 i

k
CITIZENS.FOR FAIR UTILITY REGULATION V. NRC. 899 F.29 51 (STH CIR. 1990) 2.9 3.3.3 i

I

CITIZENS FOR SAFE POWER V. NRC. 524 F.2D 1291 (D.C. CIR. 1975) 5.15.3 {

CITY OF LOS ANGELES V.' NHTSA. 912 F.2D 478 (D.C. CIR. 1990) 2.9.4.1.1

I
'

i i
f
I

k
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2.2
CITY OF WEST CHICAGO V. NRC. 701 F.2D 632 (7TH CIR. 1983) 6.15.1.2

2.5
CITY OF WEST CHICAGO V. NRC. 'O f F.,2D 632 (7TH. CIR. 1983) 6.13

6.8 ;
COALITION FOR THE ENVI RON*4E NT V. NRC. 795 F.2D 169 (D.C. CIR 1986)

I

COMMITTEE FOR AUTO RESPONSIBILITY V. SOLOMON. 603 F.2D 992 (D.C. CIR. 1179). CERT. DENIEO. 445 U.S. 915 (1980) 6.15.9

| 6.15.1.2
l CONSERVATION LAW FOUNDATION V. GSA. 427 F SUFP. 1369 (C.R.I. 1977)

6.24.3 !

CONSOLIDATED EDISON CO. V. NLRB. 305 U.S. 197 (1938)

3.5.3
CREST AUTO SUPPLIES. INC. V. ERO MANUFACTURING CD.. 360 F.2D 896 (7TH CIR. 9966)

6.23 f
CRITICAL MASS ENERGY PROJECT V. NRC. 931 F.2D 939 (D.C. CIR, 1991)

6.15.1.9
CROSS-SOUND FERRY SERVICES. INC. V. ICC. 934 F.20 327 (D.C. CIR 1991)

6.15.1 1

DEFENDERS OF WILDLIFE V. ANDRUS. 627 F.2D 1239 (D.C. CIR. 1980)
2.7.4.1

CELLUMS V. NRC. 863 F.2D 968 (D.C. CIR. 1988) 2.9.4.1.2

3.3.2.1
DONOFRIO V. CAMP. 470 f.2D 428 (D.C. CIR. 1972)

DREYFUS V. FIRST NATIONAL B APSK OF CHICAGD, 424 F.20 1171 (7Tef CIR.J. CERT. CEN.. 400 U.S.832 (1970)
3.17

2.9.3
EASTON UTILITIES COMMISSION V. AEC. 424 F.2D 847 (D.C. CIR. 1970)

6.15.3
ECOLOGY ACTION V. AEC. 492 F.20 998 (2ND CIR. 1974) 6.21.2

2.2
EDOLEMAN V. NRC. 825 F.2D 46 (4TH CIR. 1987) 57

6.18
EEOC V. TRABUCCO. 791 F.2D 1 (1ST CIR. 1986)

6.15.1.1
ENVIRONMENTAL DEFENSE FUND. INC. V, ANDRUS. 619 F.2D 1368 (1980)

2.11.2.4
EPA V. MINK. 410 U.S. 73 (1973)

0.15.3
ESSE 4 CITY PRESERVATION ASS'N V. CAMPBELL, 536 F.2D 956 (157 CIR. 1976)

6.21
F.P.C. V. TEXACO, INC.. 377 'J.S. 33 (1964)

6.13
FAIRFIELD UNITED ACTION V. NRC. 679 f.20 261 (D.C. CIR. 1982)

2.5.3
FEDERAL CROP INSURANCE CORP V. MERRILL.. 332 U.S. 380 (1947)

FEDEPAL OPEN MARKET COMMITTEE OF THE FEDERAL RESERVE SYSTEM V.
MERRIL. 443 U.S. 340 (1979) 2.11.2.4

FEDERAL TRADE COMMISSION V. TEXACO 555 F.2D 862 (D.C. CIR. 1977). CERT. DEN. 431 U. S. 974 (1977) 3.*7

O O O
.
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'

!
FEDERAL TRADE COMMISSION V. TEXACO'555 F.2D 862 (D.C. CIR. 1977). CERT. DEN. 431 U. S. 974 (1977) 6.15.1

*

. .

v
FMC'V. ANGLO-CANADIAN SHIPPING COMPANY. 335'F.2D 255 (9TH CIR. 1964) 2.11.5 '

FRANKLIN SAVINGS ASSOCIATION V. RYAN. 922 F.2D 109 (4TH CIR. 1s91) 2.11.2.4 i

- GAGE V. U.S. AEC. 479 F.2D 1214 (D.C. CIR. 1972) 6.15.8 f

'GOVERNMENT OF' VIRGIN ^tANDS V.-GEREAU. 5;' F.20 140 (3RD CIR. 1975). CERT. DENIED. 424 U.S. 917 (1970.' 3.10

''

GREATER BOSTON TELEVISION CORP. V FCC. 444 F,2D 841 (D.C. CIR. 1970) 3.4

| GREEN COUNTY PLANNING BOARD V..FPC. 559 F.2D 1227-(2D CIR. 1977) 2.9.10.1

HECKLER.V. CHANEY. 470 U.S. 829 (1985) 6.24.3

'ERCULES. INC. V. EPA. 598 F.2D 91 (D.C. CIR. 1978). 6.21.2H

: . HICKMAN. V .- TAYLOR. 379 U.S. 495 (1947) 2.11.2.4 [

POODER V.|NRC. 589 F.1D 1115 (D.C. CIR. 1978) 6.19.2.1g

j-' HOMESTAKE MINING CO. V. MID-CONTINENT' EXPLORATION CO. 282 F.20 787 (10TH CIR. 1960) 6 13

HORNFLOWER AND WEEKS-HEMPHILL NOVES. INC Vi CSAKY. 427 F. SUPP. 814 (S.D.N.Y. 1977) 5.8,1

HUMMEL'V.. EOUITABLE ASSURANCE SOCIETY, 151 F.2D 994 (77H CIR. 1945) 3.17

IN RE FISCHEL. 557'F.20 209.(9TH CIR. 1977) 2.11.2.4 I

-IN-RE' INTERNATIONAL BUSINESS MACHINES CORP . 018'F 2D 923 (2D CIR.;1980 3.1.4.2 |

j .
IN RE UNITED STATES. 565 F.2D 19 (1977.) 2.11.2.4

6.23.3.1- (
i

j INTERNATIONALLHARVE5TER.CO. V.IOCCUPATIONAL' SAFETY AND HEAliH REVIEW COMM., 628 F.20 982 (7TH CIR. 1980) 3.17

dONES V. STATE BOARD OF EDUCATION. 397 U.S. 31 (1970) 5.15 ,

4

KLEPPE V.. SIERRA CLUB.'427 U.S 390 (1976) 6.15.2 '!
4 LE COMPTE'V.1MR. CHIP INC. 528.c.20 601 (STH CIR. 1976) 1.9t

LIFE'OF THE LAND V. BRINEGAR. 485 F.2D 460 (97H CIR. ,19'3). CERT. DENIED. 416 U.S. 961 (1974) 6.15.1.2

! LIMERICK ECOLOGY ACTION V. NRC, 869"F.2D 719 (3RD CIR. 1989) 5.7. ,

j 6.15.1.1 '

t i
' MARKET ST. RY. V.' RAILROAD.COMM'N OF. CALIFORNIA. 324 U.S. 548 (1945) 3.10
i

MARSHALL V. BARLOW'S; INC.. 436 U.S. 307 (1978). 6.10

MARTIN V. EASTON PUBLISHING CD.. 85 F.R.D. 312 (E.D.' PA. 17 2.11.2.8 . |

J

|

!
4

4

. . . . .



. . . _ . _ _

PAGE 4
CASE LAW INDEX --- JULY 1992

2.9.5.13
MASSACHUSETTS V. NRC. 924 F.2D 311 (D.C. CIR. 1991) 2.9.5.4

2.9.5.5
3.1.2
3.1.2.1
4.4.1
4.4.2
6.16.1

3.17
MAXWELL V. NLRB. 414 F.2D'477 (GTH CIR. 1969)

MCI COMMUNICATIONS CORP. V. AT&T. 85 F.R.D. 28 (N.D. ILL. 1979). AFF'O. 708 F.20 1081 (77H CIR. 1983) 3.13.1

3.1.2.3
MEMO FROM COMMN. TO LBP RE SUA SPONTE ISSUES (6-30-81)

1.9
METROPOLITAN EDISON CD. V. DEOPLE AGAINST NUCLEAR ENERGY. 103 S. CT. 1556 (1983)

5.7.1
MEYERS V. BETHLEHEF SHIPBUILDING CORP. 3D3 U S. 41 (1938)

5.6 1
MINNESOTA V, NRC. 602 F.2D 412 (D.C. CIR. 1979) 6.15.9

6.20.2
6.21.2

6.15
!

! N.R.D.C. V. MORTON. 458 F.2D 827 (D.C. CIR. 1972) 6.15.1.2
6.15.3

N.R.D.C. NRC. 547 F.2D 633 (D.C.CIR. 1976). REV'O CN OTHER GROUNDS. 462 U.S.
87 (1983) 6 9.1

*

6.21
NAACP V. FPC. 425 U.S. 662 (1976)

NATIONAL PARKS AND CONSERVATION ASSOCIATION V. MORTON. 498 F.20 765 (D.C. CIR. 1974)
6.23.1

6.15.1.2
NATURAL RESOURCES DEFENSE COUNCIL V. MORTON. 458 F.2D 827 (D.C. CIR. 1972)

3.1,5

NEW ENGLAND COA 3_ITION ON NUCLEAR POLLUTION V. NRC. 582 F.20 87 (IST CIR. 1978) 3.4
3.7.3.2
6.15.3
C.15.3 i
6.15.6
6.15.8 e

6_9
NEW E"JGLAND COALITION ON NUCLEAR POLLUTION V, NRC. 727 T .2D 1127 (D.C. CIR. 1984)

1.9

NEW ENGLAND POWER CO. V. NRC. 683 F.2D 12 i95T CIR. 1982)

O'PRIEN V. BOARD OF EDUCATION OF CITY SCHOOL DIST OF N.Y. 86 f.R.D. 548 (S.D N.Y. 1980) 2.11.2.'

2.11.6
OFFICE OF THRIFT SUPERVISION V. DOBBS. 931 F.2D 956 (D.C. CIR. 19911

6.23.1
OGLESBY V. UNITED STATES DEeARTMENT Or THE ARMf. 920 F.20 57 (D.C. CIR. 1990)

O O O
. .

, _ .
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OHIO.V. NRC.'814 F.20 258 (6TH CIR. 1987) 1.8
2.10.2 |
3.14.2 ;

I 4.4.2
4.4.4
5.15.1 .

4

CHIO V. NRC, 868 F.2D 810'.(6TH.CIR. 1989) 6.24.3
,

>

OHIO-SEALY MATTRESS MANUFACTURING CO. V. MAPLAN.'90 F..R.D. 21 (N.D. IL. 1980) 2.11.2.4
,

PACIFIC. COAST EUROPEAN CONFERENCE V. U.S.. 350 F.2D 197 (9TH CIR.). CERT. . DENIED. 392 U.S. 958 (1965) 6.21.2 [
i

' PARKLANE HOSIERV CO. V. LEO M. SHORE.'439 U.S. 322 (1979) 3.17. 5
1

1

. PERMIAN BASIN AREA RATE CASES. 390'U.S. 747 (1968) . 5.8.t. .jI

i

! PESHLAKAI V..DUNCAN. 476 F. SUPP. 1247 (D.D.C. 1979) ,
6.15.1.2 !

i"

l' POLLER V. COLUMBIA' BROADCASTING CO., 368 U.S. 464 (1962) 3.5.7 j

j . .
. .

]- PORTER COUNTY CHAPTER 0F THE IZAAK WALTON L E AGUE' OF AMER'.CA V. AEC. 633 F.2D 1011 (7TH CIR. 1976) 6.16.2 .
6.24t

i .

fPORTER COUNTY CP' 'TER OF THE IZAAK WALTON LE AGUE OF AMERICA..IbC. V. NRC. 606 F.2D 1363 (D.C. CIR. 1979) 6.24*

ii
PORTER COUNTY CHAPTER OF THE"IZAAK WALTON LEAGUE. INC. V. NRC. 606 F.20 1363 (D.C. CIR. 1979) 6.24.1 'I

I

PROFESSIONAL AIR. TRAFFIC CONTROLLER 3 ORGANIZATION V. FEDERAL LA80R RELATIDNS AUTHORITY. 685 F 2D 547 (D.C. CIR. .1982) 6.5.1 (
' r

. - >

4 ROVARIO V. UNITED; STATES. 353 U.S. 53 (1957) 2.11.2.4 t
6.23.3.1 .h

{
4

f RUSSELL V.- DEP*T.0F THE AIR FORCE. 682 F.2D 1045'(D.C. CIR. 1962) 2.11.2.4 Hi

1

j SAFE ENERGY COALITION V.. NRC. 866 F.2D 1473 (D.CI CIR.. 1989) 6.24.3 [
i

. SAN LUIS OBISPD MOTHERS-FOR' PEACE V.'NRC. 751 F.201287.(D.C. CIR. 1984).'AFF"D ON REH'G EN BANC. 789 F.20 26 (1986) . 14.2 ;
'4J1

4.4.1.1- !*

4.4.2

i
. 6.15.7. 'i

f6.26
|- . .

! - SAN LUIS OBISPO MOTHERS'FOR PEACE V..NRC. 799 F.2D 1268 (9TH CIR. 1986) 5.7.1 i
6.1.4 - j

i . .

;

} SARTOR V. ARKANSAS NATURAL 3AS CORP., 321 U.S. 620 (1954) 3.5.3 i

!. 'l
'

! SCM CORP. V. XEROX CORP..~70 F.R.D. 508 (D. CONN, ). , INTER. LOCUTORY APPE AL' 0ISMISSED. 534 F.20'1031 (2D CIR. 1970) 2.11.2.4
. -- !

I ' SEACOAST ANTIAPOLLUTION LEAGUE.V. NRC. 690 F.20 1025 (D.C. CIR. 1985)' -5.7.1 -'

'l
,

i SEC V.' CHENERY. CORP., 318 U.S. 80 (1943) S.16.1 'h
-

' l
;.
i 4

:,,

4
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3.1.2.2
SEC V. SLOAN. 436 U.S. 103 (1978)

SEC. AND EXCH. COMM*N V. SPENCE AND GREEN CHEMICAL CD. 612 F.2D 896 (STH CIR. 19AO)
3,5.2.1

SHOREHAM-WADING RIVER CENTRAL SCHOOL DISTRICT V. NRC. 931 F.2D 102 (D.C. CIR. 1991) 2.9 4.1

3.1.2.7
SIEGEL V. ATOMIC ENERGY COMMISSION, 400 F.20 776 (L.C. CIR. 1968)

|

2.9.4.1.1
SIERRA CLUB V. MCRTON. 405 U.S. 727 (1972) 2.9.4.1.2

i

2.9.5 |
SIERRA CLUB V. NRC. 862 F.20 222 (9TH CIF. 1989) 2_9.5.1

2.9.5.7
3.1.2.6
5.10.3
5.4
5.5.1
6.15.7

3.'.4.1
SMITH V. DANYO. 585 F.2D 83 (3D CIR. 1978)

2 f1.2.4
SMITH V. FTC. 403 F. SUPP. 1000 (D. DEL. 1975)

STATE OF ALASKA V. ANDRUS. 580 F.20 465 (D.C. CIR. 1978) 6.15

STATE OF WISCONSIN V. FPC. 210 F.20 183 (1952). CERT. DEN.. 345 U.S. 934 (1953) 3.10

6.15 P.
SWAIN V. BRINEGAR. 542 F.20 364 (7TH CIR. 1976)

!

TOWNSHIP OF LOWER ALLOWAYS CREEK V. PUBLIC SERVICE ELECTRIC CD . 687 F.20 732 (30 CIR 1982). 5.10.3

2.11.2.4
U.S. V. BERRIGAN, 482 F.2D 171 (3RD CIR. 1973)

2.*1.5
U.S. V. COMLEY. R90 F.2D 539 (1ST CIR. 1989)

2.11.2.4
U.S. V. NIXON, 418 U.S. 683 (1974)

3.17
U.S. V. RADIO CORP. OF AMERICA. 358 U.S. 334 (1959)

3.17
U.S. V. UTAH CONSTRUCTION Co. 384 U.S. 394 ( 19E G )

UNION OF CONCERNED SCIENTISTS V. AEC. 499 F.20 1069 (D.C. CIR. 1974) 3.1.1
3.11.1.1
3.16
4.2
6.'.3.1
6.15.6
6.21.2

3.3.1.1
UNION OF CONCERNED SCIENTISTS V. NRC. 735 F.2D 1437 (D.C. CIR. 19841

UNITED MINE WORKERS OF AMERICA. DIST. 22 V. RONCCO. 314 F.2D 186 (10 CIR. 1966) 3.5.3

I

_ _ _ _ . _ _ .
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UNITED STATES V. DAVIS.:636 F.20 1028 (STH CIR. 1981) 2.11.2.4

UNITED STATES V. EL PASO CO., NO. 81-2484 (STH CIR. AUGUST 13 1982) 2.11.2.

2.11.2.4UNITED STATES V. GARDE. 673 F. SUPP. 604 (D.D.C. 1987)

3.1.4.2UNITED STATES V. GRINNELL CORP.. 384 U.S. 563 (1966)
2.11.2.4UNITED STATES V.' MORGAN. 313 U.S. 409 (1941)

UNITED' STATES V. MUNSINGWEAR, INC.. 340 U.S. 36 (1950) 2.9.3.3.5

i UNITED STATES V. PIERCE AUTO FREIGHT LINES. 327 U.S. 515 (1945) 3.10

UNITED STATES V. STORER BROADCASTING CD.. 351 U.S. 192 (1955) 6.21

UNITED STATES.V. UNITED. SHOE MACHINERY CORP.. 89 F.'SUPp. 357 (D. MASS. 1950) ' 2 .1 1,. 2 . 4

:UPJOHN CO. V. UNITED STATES. 449 U.S. 383 (1981) 2.11.2.4

V. E. B., CARL ZEISS. JENA V." CLARK. 384 F.2D 979 (D.C. CIR. CERT. DEN. 189 U.S. 952 (1967) 2.11 4

VEGA V. BLOOMSBURGH, 427 F. SUPP. 593 (D. MASS. 1977) 2.11.2.4

| VERMONT YANKEE NUCLEAR POWER CORP. V..NRDC. 435 U.S. 519 (1978) 3.7.2
3.7.3.2
4.4.2
5.11.1
6.15.1

.

6.15.1.1
6.15.t 2 ;

i

VIRGINIA ELECTIRC AND POWER CO. V. NRC. 571 F.20.1289 (4TH CIR. 1978) 1.5.2

VIRGINIA PETROLEUM JOBBERS ASS"N V. FPC. 259 F.20 921 (D.C. CIR. 1958) 5.8.1

WARM SPRING TASK. FORCE V. GRIBBLE. 621 F.2D 1017 (9TH CIR. 1981) 6.15.1.1

2.9.4.1.1
WARTH V. SELDIN. 422 U.S. 490 (1975)

2.9.4.1.2'

WASHINGTON METROPOLITAN AREA TRANSIT COMM.' V. HOLIDAY TOURS. 559 F.2D 841 (D.C. CIR. 1977) 5.8.1

3.1. 2.'2
WEINSTEIN V BRADFORD. 423 U.S. 147 (1975)'

WESTERN DIL AND GAS ASSOCIATION V. ALASKA. 439 U.S. 922 (1978) 6.15

YORK COMMITTEE FOR A SAFE ENVIRONMENT V. NRC, 527 F.2D 812 (D.C. CIR. 1975) 3.7.2

_

.-



_ _ _ _ _ _ _ _ _ _

I

4

0

4

Other Legal: Citations:
Index 4

O

__

___



. . _ . _ . . . ,

OTHER LEGAL CITATIONS INDEX

v
Code o f Judi ci al Conduc t C anon 2B . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3.1.4.2

Code of Judicial Conduct Canon 3A(6) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3.1.4.2

Code of Professional Responsibility, DR 5-101(B)(4) ............... 6.4.2.3

Code of Professional Responsibility, DR 5-102(A) . . . . . . . . . . . . . . . . . . 6.4.2.3

Code of Professional Responsibility, DR 5-102(B) . . . . . . . . . . . . . . . . . . 6.4.2.3

Code of Professional Responsibility, DR 7-104 . . . . . . . . . . . . . . . . . . . . . 2.11.2.4

K. Davis, A_dministrative law Treatise 15.08 ....................... 3.10

2 Davis, Administrative law Treatise 18.12 ........................ 3.17

3 Davis, Administrative law Treatise 22.08 ........................ 2.9.4.1.1

District of Columbia Court of Appeals Rule 13(d) . . . . . . . . . . . . . . . . . . 5.19.2
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