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MR. MILLER: We're on the record now. We're on the
record. Our reporter has signed the affidavit of non-dis-
closure which makes him and the persons who type or work on
the transcript authorized persons within the meaning of the
affidavit of non-disclosure. There 1s some question about
the necessity of other persons signing. We realize that
rather than tie things up we've asked those who are authoriz-
ed persons in one capacity or another to sign the affidavits
and we'll sort out later. This is without prejudice to any
of you in any other proceedings, as I guess Mr. Brown is.

" -=- but we'll start, which probably doesn't have to do -- as

12 much of this. But, nonetheless, now that this -- proceeding
13 going we're proceeding now with the affidavits of non-dis-
14 closure. We are then going to ask everyone in the room, be-
15 cause no one should be in the room now who is not an author-
16 ized person, to identify himself or herself for the record.
17 Then, hopefully, we'll get down to some of the merits$
18 of this. Let the record show that temporarily we're turnin:
19 over these executed affidavits of non-disclosure to Judge
20 Bright for safekeeping. They will be kept in a safe. And
21 now the red ceiling lights and everything - yes, ma'am?

MS. LETSCHE: e~

. MILLER: Oh, I'm sorry. We'll catch it.

MR. BROWN: I wanted to mention that the affidavit

22
23
24 We're on the record. Now, you had some statements --
25
1
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of intentions of intentions as being Suffolk County'skcon-
tentions and they're actually Jjoint contentions of Suffolk
County and New York State. So I actually added the words
"and New York" to my affidavit. I understand Mr. Palomino
did not, but perhaps it could be stated for the record that
when this phrase Suffolk County 1s used, it refers Jjointly

to the contention shared by both governments.

MR. MILLER: Yes. We will have the record show,
pending these affidavits of non-disclosure are not numbered
pages at the moment, 1s that correct?

UNIDENTIFIED: Correct.

MR. MILLER: Off the record.

(BRIEF RECESS.)

MR. MILLER: Anyway the affidavits of non-disclosure;
which have now been executed and notarized by every person in
this room who will identify himself or herself in a moment
for the record, contain a reference, in at least one place,
if you turn to page 4, to information obtained and so forth
in matters directly pertaeining to Suffolk County Security
contentions and so on. That should read, and we will correct
the record, and deem our affidavits so to read as pertaining
to Suffolk County and the State of New York security conten-
tions. Now that's in the second mask in the last tape. Are
there any other pages counsel would -- also?

UNIDENTIFIED : We've seen it only on the second to

FREE STATE REPORTING INC.
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last and alsc on the third page.

MR. MILLER: Oh, the third page also?
UNIDENTIFIED : . Y88,

MR. MILLER: Alright, the same exception 1is being

made for the record on the third page also, at the very bottoﬂ,

numbered paragraph 5, Matters Directly Pertaining to Suffolk
County and the State of New York inserted, security contentior
We'll consider these affidavits allowed and amended.

Alright, I think now perhaps we should have every
person in the room - this being an in camera proceeding -
identify himself or herself for the record, please. We'li
start here and Just go right around the room.

Can we have the spelling of the name? We better
get this - ok. Spell the names on the record, if you will,
so we'll have --

MR. GASCN. John Gascn.

MR. RNMSS:

MR. ROBERT --; I'm Robert -- I'm with the NRC's
Office of Executive Legal Director.

MS. CAMPONONI: Mary Jo Campononi with the Division
of Licensing. C-A-M-P-A_G-N-O-N-E.

MR. IRVIN: I'm Donald P. Irwin, I-R-W-I&N with
Hunton and Williams.

MR. EARLEY: Anthony Earley with the firm of Hunton

and Williams representing LILCO.

FREE STATE REPORTING INC.
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MR. ROLFE: Robert M. Rolfe, R-O-L-F-E with the firm
of Hunton and Williams, representing LILCO.

INAUDIBLE

MR. PALOMINO: Fabian Palomino, P-A-L-0-M-I-N-O,
representing the State of New York.

MR. BROWN: Herbert H. Brown, E-R-O-W-N with the law
firm of Kirkpatrick Lockhart, Hill, Christopher and Phillips,
one of counsel for Suffolk county.

MS. LETSCHE: Karla J. Letsche, L-E-T-S-C-H-E,
also with Kirkpatrick, Lickhardt, Hill, Christopher and
Phillips, representing Suffolk County.

MR. MCCAFFREY: I'm Brian McCaffrey from Long
Island Lighting Company, that's Mc C-A-F-F-R-E-Y.

MR. GARY: I'm Rod Gary, Ciconda. I work for the
Long Island Lighting Company, the last name is spelled G-I-S-
O=-N=-D=A.

MR. MILLER: Alright, in this afternoon's proceed-
ings in camera I'm going to ask Judge Bright to act as lead
Administrative Judge - that's a new title...but what we would
like to do, first of all, we have now received the security
contentions of Suffolk County and the State of New York. Do
you want those marked in some way? We're developing now a
record in camera. We're starting to nu number our trans-
script pages, S-1, S-2 and the like, so they'll be separate
and distinct from the other transcript exhibits. What is

your

FREE STATE REPORTING INC.
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pleasure in this regard? e

g§: LETSCHEE : I'm not sure what you had in mind, Judge
Miller are you talking about binding them into the record or..

MR. MILLER: Well, identify them in some way. We
keep ours in a locked safe and I guess you people all do what-
ever you're supposed to do with reference to security mater-
ials. Now, for the.. this is an in camera proceeding. How
are we going to identify what we're going to be talking about?
I'll entertain suggestiors from you, staff, anybody?

MS. LETSCHE: Well, the contentions are identifled
as the contentions of the county and the state and they are
separately numbered. So I think we can Jjust refer to them
that way, unless you have something else in mind.

MR. MILLER: Well, contentions come and go. How are
we gcing to have a record, S-14, Contention § - how are we
going to have that identified a year from now when we've got
a lot of water over the dam? I'm just thinking now, simply
from the housekeeping aspects of developing our own record
which i1s in camera and dealing with secured and other types
of information of that kind. -- the staff, they should have
some suggestions for us. What do you suggest staff?

MR. PERLIS: I think, if you're just talking about
the contentions at this point, they could be bound into the
record and I would suggest paginating the record, starting at

S-1.

FREE STATE REPORTING INC.
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MR. MILLER: We'll take care of that if that's your
suggestion. We can get it in the record, transcript if that
be the suggestion. Is that what everybody wishes us to do?
How are we going to handle these things?

MR. PERLIS: That would be our suggestion.

MR. MILLER: Alright. Any objections to 1t? rriico
you're the primary ...

MR. IRWIN: No objections.

MR. MILLER: .. party to maintain a high degree of
confidentiality and security, so ..

MR. EARLEY: Judge Miller, we don't object. We
assume these are in camera transcripts that ..

MR. MILLER: Alright, let us say, for the record,
that we're going to maintain, as I said before, in camera
transcripts which will be kept separately and will be numbered
consecutively and various proceedings, from time to time, In
camera with regard to security and safeguards .. ask that the
pagination start with S-1, S-2, S-3 and the like. It has beer
our practice with testimony or documents similar to that id-
entified by the Board to have them made a part of the trans-
cript. In other words, this document, which I will give to
the reporter, be nominated "Security Contentions of Suffolk
County and the State of New York".. you don't want an exhibit
number, huh?

MS. LETSCHE: I don't think it makes sense to have

FREE STATE REPORTING INC.
Court Reporting ¢ Depositions
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it as an exhibit.

MR. MILLER: Alright, ok...will be made a part of
the transcript of the in camera proceedings. It will have
its own numbers...going consecutively. In other words, what
ever number there are or not on this, it will be appearing,
transcript page S...as far as copied verbatim.

Now, are there any replies? No one has tried to
reply, I assume. At least I've seen none, either a double
envelope or anything else, that addresses these projected
security contentions of Suffolk County and the State of New
York. What is the state of our record on that, Counsel?

MR. EARLEY: Judge Miller, the LIﬂCO has not filed a
written reply, LILCO intends to reply here in this conference

MR, MILLER: Alright. Staff the same?

MR. PERLIS: That was the staff's anticipation as
well.

MR. MILLER: Alright. Now, let me be sure I under-
stand the procedure which we've discussed preliminarily up
in Long Island, New York, namely that in order to address
these matters with a reasonable degree of intelligence we
have to know, first of all, with some specificity, such as is
available at this point to the county and the state what the
contentions are, but realizing you have not seen the plan
now, have you? That is, at least in this proceeding. 1Is

that correct?

FREE STATE REPORTING INC.
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MS. LETSCHE: No, we have not had any discovery at

all related to the low power security contentions or those
issues.

MR. MILLER: Then you haven't seen the plans, in that
sense?

MS. LETSCHE: That... in the original security plan

. authorized persons did see, in connection with the prior
security proceedings. We have not had any...we have not re-
ceived any information or documents or plan revisions or any-
thing relating to this low power proceeding.

MR. MILLER: Ok. So these are the contentions you
made as specific as you reasonably could in view of the fact
you haven't yet seen the plan as it sought to be applied to
the exemption portion, 1is that right?

MS. LETSCHE: I think that's right, yes, I think
that's right.

MR. MILLER: Now, let me inquire now of LILCO's
Counsel. What is the situation in that regard?

MR. IRWIN: The plan which Suffolk County has had
possession of since the Fall of 1982 is the plan as it now
exists and as it has been reviewed and approved by the NRC
Staff and as it existed, with a couple of minor subsequent
modifications, at the time of the security settlement &agree-
ment in November of '82.

MR. MILLER: Well, that's the settlement agreement

FREE STATE REPORTING INC.
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and the plan .. at that time.

MR. IRWIN: That's right, it's the same plan.

MR. MILLER: Has there been anything added, any
supplements, anything that focuses upon the plan as tailored
now to the contentions sought to be made in this low power
exemption request proceeding?

MR. IRWIN: No, sir. There have been no modifica-
tinons to the plan that expressly deal with low power modifi-
cations.

MR. MILLER: 1Is it your position then that you're
Just going to go with that same plan amd that we tailor it as
we go or what are you going to do?

MR. IRWIN: That has been our position all along,
Judge Miller. I should add one thing concerning discovery,
obviously, since the plan has been in Suffolk County's poss-
ession they have knowledge of 1t, as does the staff, New York
State does not have a copy of it. There has also been one
other form of discovery, at least with respect to the site,
and Mr. Earley can pinpoint the exact date, but I do know
that representatives of Suffolk County, including both law-
yers and technical experts, and Suffolk County Police Depart-
ment members have visited the site recently to examine the
layout of the low power configuration.

MR. MILLER: What kind of a record do we have of

that? What troubles me is I realize that a good deal of work

FREE STATE REPORTING INC.
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went in. You had a lot of people who were conversant with
the original plan as developed and I think it was a subject

f stipulation or agreement, ok. That's existing for a cou-
ple of years or whatever.

MR. IRWIN: That's right.

MR. MILLER: Now, my problem is this, how are we
going to address the issues in this proceeding separate and
apart because we don't want to retry that original security
thing?

MR. IRWIN: Well, all I'm saying, Judge Miller, 1is
that the documentation on the basis of which issues such as
there may be, if there are any, to be tried in this proceed-
ing, that documentation exists and it is in Suffolk County's
possession already and it's ..

MR. MILLER: Well, what 1s identified by that docu-
mentation?

MR. IRWIN: Alright. It is the Shoreham Nuclear
Fower Station 3ecurity Plan througn, I believe, revision 7.

MR. MILLER: Revision 7? Do you know the approxi-
mate date of that?

MR. IRWIN: Revision 7 was filed, I believe, in
March of this year, approximately March of this year. Suf-
folk County, under the agreement of November '82, receives
copies of all modifications to the plan at the time they are

filed with the NRC and, indeed, receives them in advance of

FREE STATE REPORTING INC.
Court Depositions
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their submission to the NRC.

MR. MILLER: Is that Suffolk County?

MR. IRWIN: Yes, sir. Copies are sent ...

MR. MILLER: Hold it, hold it, hold it. Suffolk
County, now, does that Information get to Counsel for Suffolk
County?

MR. LETSCHE: The ... as I understand it, and I can't
speak personally with respect to this because Mr. Miller is
the lead Ccunsel on that particular proceeding, my under-
standing is that Mr. Irwin's correct revisions are sent, I
believe, to Mr. Miller who then forwards them to people with
the Suffolk County Police Department. I do not

MR. MILLER: What about your own office? You and
your other ...

MS. LETSCHE: Mr. Miller is one of my associates and
80 he... they are passed through him to the Suffolk County
Police. I'm not certain, however, that the county actually
has or that the police have the plan. There are none of
those accidents are in Counsel's office. The revisions are
not there and the plan is not there. We have never had a
copy of the plan in our office and I don't know if the police
has a copy.

MR. MILLER: Ok, let me interrupt you now because
we're all confused up here. We don't know what you've been

doing and we're trying to understand that so we can relate it

FREE STATE REPORTING INC.
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to this. Now you've...LILCO has been filing, apparently
LILCO U.S. Counsel or whatever, documents with the county in
accordance with the terms of that original two year ol.' plan,
but it's our understanding that doesn't, as such, get to
Counsel in this proceeding and, of course, they haven't
been authorized until now either, so we're not quarreling
about it, but we want to set up some kind of procedures to
where we, not only update, but we address in some way what~-
ever issues of the security plan are cognizable in this pro-
ceeding because we may be mistaken, but it's our belief we
don't want to look at the whole plan and we don't want to
have to repeat what was done a couple years ago.

MR. IRWIN: Right, we don't either, Judge Miller.
Let me just make...

MR. MILLER: How do we make it in a simple, under-
standable way then?

MR. IRWIN: Well, let me try one more time. Suffolk
County has two copies of an up-to-date version of the plan,
as it now exists and as it exists, as the basis on which
LILCO is seeking a low power license. The staff has the
same copy. Now that Mr. Palomino has executed an affidavit
of non-disclosure we can make a controlled copy of the plan
available to him as well. I should also add that Suffolk
County receives two copies, not only of every amendment to
the plan, but of every security procedure and instruction

that is issued

FREE STATE REPORTING INC.
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at Shoreham also pursuant to that agreement. So in the true

£ 2 | sense...
~
3 MR. MILLER: Hold it a minute.
4 MS. LETSCHE: Judge Miller?
5 MR. MILLER: Yes?
6 MR. IRWIN: Let's try again. I believe every party

7 except New York State has complete, up-to-date versions of
8 the plan and of all the procedures that have been produced
Yi ‘ 9 by LOCA to implement it. In addition, in terms of actual
\Q“J 10 acess, Ms. Letsche 1s, I believe, the only one of Suffolk

n County's ettorneys who was not on the prior access list, so

12 Mr. Brown and Mr. Miller, if Mr. Miller is working on this

- 13 part of the case, should be familliar with the plan. Mr.

1 14" Lanfer also was on the previous access list. I don't know
15|| whether he'll be working on this part of the case.

16 So, the long and short of it is, although there is

17 material in the Shorham Security Plan which, as you recognize

18 and as we belleve also, is outside the scope of issues in

19 this case that material exists and everybody has it and we

20 would expect that the parties would simply focus on those

21 aspects of the material which are germane: to this case. We

22 can't and don't propose to take back that which Suffolk Coun-
ty has because the agreement says they are entitled to copiles

24 of the agreement. We Jjust simply focus on that portion or

% 26 | those portions of 1t which are germane~ tO such issues as the
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Board may admit, i1f it admits any. Efll)

MR. MILLER: Well, our problem is, how are we going
to identify those portions which are germahe: to that which
is in issue in this low power exemption proceeding. You don't
have any easy label for us, I can see that now. You don't
have supplement 13 that says in the case of low power we're
going to dc so and so. You don't have 1t that nicely arrang-
ed.

MR. IRWIN: That's correct because it is LILCO's
contention that no such speclal arrangements are necessary,
which we'll get to in more detall later when Mr. Earley will
present that argument. But I think if these issues are ad-
mitted, what we should simply do 1s make copies of the Se-
curity Plan as 1t exists, available to the Board and to the
parties, expecting them to ablide by the procedures set forth
in the Commission's regulations and if those parts of the plan
are referred to or adduced in testimony or ..

MR. MILLER: Well, they're going tc be in camera,
the whole things 1s going to be... more restricted than that,
can you?

MR. IRWL': Well, it's not that big a document. It's
a one volume document. There may be, it turns out... it may
turn out that various procedures or excerpts from it become

relevant, assuming any issues are admitted, but, again, those

would be like any kind of exhibits. We are concerned, as 1s

FREE STATE REPORTING INC.
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the Board, with having a controllable and controlled record.
My expectation 1s that Counsel in this room are all profess-
ionals and will do what the regulations tell us to do.

MR. MILLER: I think that is correct. Now, the
question 1s whether the regulations tell us to do about re-
fining the contentions which are framed as well as they can
and I don't mean by that that they're not well framed, but
at least lead Counsel in this proceeding, low power, has not
seen the plan. Hence, in drafting, I take it, correct me,
Counsel, if I'm wrong, you have not seen the plan and you
haven't been able or even attempted probably to relate the
safeguards plan, the security plan, to the framing of your
contentions, have you?

MS. LETSCHE: Well, I... it was. Lét me explain it
this way. In working on the drafting of these contentions
the contentions set forth the pertinent facts relating to
the plan and as Mr. Irwin stated, I believe, the plan does nof
now contain provisions dealing with the new configurations,
which is what the subject of these, of this hearing will be
about. So, insofar as the contentions identify particular
portions, particular elements of the plan that need to be
changed to reflect that configuration, I mean that 1s set
forth in the contentions and I was able ...because the plan
doesn't have anything pertinent in it to 1look at, it didn't

matter that I didn't have to see 1it.
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MR. MILLER: I see.

MS. LETSCHE: The...so, as a factual matter I have
not looked at it, but drafting the contentions was based upon
my knowledge from my discussions with Counsel who were famil-
iar with the plan, that the plan did not contain any provi-
sions related to the new configuration.

MR. MILLER: That, I guess, Counsel has now told us
for LILCO that is the situation.

MR. IRWIN: That's right, but I think that if the
Board 1s eliciting any question about it, I don't think that
we're dealing from a situation which Counsel have been trying
to work in ignorance. The items of equipment that are referre
to are shown on plot plans that are contained not only in the
security plan, but also in the FSAR and Counsel have been
working on this case for 2% years as have their technical
consultants. So I don't think there 1s any suggestion from
Suffolk County that they have been handicapped in access to
such information as exists and I think they've got it all.

MR. MILLER: Well, I didn't hear any such suggestion,
in fact Counsel said that she had all the information that she
needed...so we can proceed with contentions.

MS. LETSCHE: As far as the plan, that's correct.

MR. MILLER: Well now, first of all, we can furnish
cne copy. The Board would like to have two coples and they

will be kept locked up and all the rest. One copy that Judge

FREE STATE REPORTING INC.
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Bright and I will have here in our Bethesda offices in a lock-
ed safe and so forth. One other copy to be sent with approp-
riate security prcvisions and so forth to Judge Elizabeth
Johnson at Oak Ridge. We'll see that you get the address,
but Oak Ridge also has the appropriate safe security arrange-
ments and the like. So we'd like to have two. One here and
one in Oak Ridge.

MR. IRWIN: We'll take care of that and also send
one to Mr. Palomino.

MR. MILLER: Yeah, right, ok. Now, I guess, we've
all seen the contentions now and we have some idea of where
it fits in in terms of the existing security plan. So who
wishes to be heard now on the adeguacy, sufficiency and the
like of the security contentions propounded by Suffolk Coun-
ty and the State of New York?

MR. EARLEY: Judge Miller, LILCO wishes to be heard.

MR. MILLER: Very well.

MR. EARLEY: Judge, LILCO opposes the admission of
any security contention on three separate grounds . Each of
these grounds stands by itself and any one of which 1s
sufficient to exclude all of the security contentions that
the county has proposed. Let me summarize those grounds and
then go into an explanation of them.

First, LILCOC has an approved security plan, as we

have discussed. There is nothing in the iow power applicatio?
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which affects security for the plant itself, the reactogJ

buillding, the turbine building, that security plan 1s already
in place and has been approved.

Therefore, there is no reason to assume thac secur-
ity for those particular bulldings 1s going to be affected.
Therefore, we don't have to make the assumptions, as the
county suggests in many of their contentions, that we have

to assume a security induced'LOCK) that some saboteur could

ol
get into the plant and induce a &éEEZ We already have that
taken care of because we have a plan that protects the plant.

Now, as you'll recall frum oral argument this morn-
ing and from the hearings on low power, in the absence of a
LOCA, during low power operations, essentially unlimited time
LILCO said more than 30 days and the staff has gone beyond
that and said it's really an unlimited amount of time 1is
available to restore power. Therefore, the security of the
supplemental power sources 1s immaterial.

The second ground that LILCO opposes the contentions
on i1s that LILCO and Suffolk County have in place a compre-
hensive security agreement and that that security acreement
precludes litigatinn of security 1ssues because 1t provides
a framework for a resolution of security 1ssues.

The third ground LILCO opposes the contentions on

is that the contentions themselves are inadequate. They do

not meet the requirements for specificity in basis that are
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in the regulations. They are merely an open-ended attempt
to provoke prolonged litigation.

Before I go into the detalls of each of those three
grounds, let me emphasize that nothing in the contentions has
anything to do with phases 1 and 2 of LILCO's proposed low
power operation. No power is required for operation of the
plant at low power. Therefore, the security for those
supplemental power sources 1s Jjust irrelevant, immaterial,
and immaterial. Nothing prevents the Board from approving
stages 1 and 2 now, regardless of whether the Board decides
to admit a security contention or not.

As I stated, LILCO's first ground was that we have
an approved security plan in place. That plan was negotiated
by the partlies, approved by the NRC Staff. The agreement
that approved the plan was apprcved by the Atomic Safety and
Licensing Board. Therefore, there is adequate security to
protect the plant 1tself. The only change we're talking
about in low power that can be considered here i1s the addi-
tion of the supplemental powér sources. The only potential
issue then involves security of those power sources. As I
noted, the uncontradicted testimony in the proceeding shows
that absent a loss of coolant accident, essentially unlimited
time is available to restore power. If that's the case, it

doesn't matter whether there 1s security for those particular

pieces of equipment. And, in fact, as the Board knows from
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observation, there is security because the EMD diesels are
inside the control area and the gas turbine is within the
‘Shoreham site and in a switch yard.

But, that's irrelevant. Even if there were no
security, it would not matter because there is an unlimited
time available to restore power and the record shows there
are many ways to restore power to the plant over a period of
time. It is not necessary to assume that a loss of coolant

accident will occur concurrent with some sort of sabctage or

security event.

First of all, because there is the approved security
plan in place that plan prevents a potential saboteur from
causing a loss of coolant accident. To assume that a loss of
coolant accident 1s caused by saboteurs would be contrary to
the regulations. The regulations require that you do certain
things, have in place a certain security program and now the
county, in its contentions, asks the Board to ignore that
existing security program and assume that the saboteur is
successful and causes the loss of coolant accident.

We just don't think that that is proper. 1In addi-
tion, 1t would be incredible to assume that 1f a loss of
coolant accident occurs, which is a very unlikely event I
think as the record reflects from the low power proceedings,
that at that same time some potential saboteur elected that

very moment, independently, to make an attack on all of the
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power sources that are available and we've discussed a number
of and variety of power sources that are available to the
Shoreham plant.

It's analagous to the situation that the staff had
described of assuming a seismic event in a loss of coolant
accident occurring independently. It just is an incredible
event that need not be taken into account.

Now, LILCO's approach to this is consistent with
the approach of the staff taken in staff SSER #5. There, in
section 13, and I believe around pages 13-2 and 13-3, the
staff concluded that the plant would be protected from a
sabotage induced ééggTbecause there is an approved security
plan. And there the staff said there is no technical reason
to protect a temporary diesel and a gas turbine generator as
vital equipment.

The staff echoed that same position, I believe 1t
was when this Board first took up security matters in re-
sponse to LILCO's motion for a protective order, the staff
reply there on June 19, at page 3, again salid that there is
no technical reason to protect off-site power sources or the
augmented power sources in the absence of a{igggz And they
went on to say there are safeguards in place with this sec-
urity plan to prevent this sabotage 1nduced‘FﬁE;: Suffolk

County, in their contentions, has provided no credible basis

why this Board should ignore the fact that there is a security
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plan, that that security plan has be2n approved by all of the

parties and by the NRC Staff and endorsed by tae Licensing
Board that heard security issues, that this Board should

ignore it and go on to assume that there will be such a

sabotage 1nduced\£9g,z

The second ground for dismissing the contentions
is the sxistence of the security agreement. That agreement
was negotiated over several months in the licensing proceed-
ing for Shoreham. It was submitted to the Licensing Board and
approved by the Licensing Board. Within that security agree-
ment there 1s a mechanism for dealing with changes in secur-
ity. Where changes to security matters are contemplated that
directly affect something that was agreed to in that security
agreement, for example, the number of guards that LILCO will
have is a subject of that security agreement. If LILCO
elected to change that number, under the agreement they must
get Suffolk County's approval to do that. Now, obviously,
that security agreement didn't affect every conceiveable
thing with respect to security, so the agreement went on to
say that where security matters are not specifically included
that those things must be discussed with Suffolk County.

Suffolk County doesn't have the right to approve it,
but those matters must be discussed with Suffolk County and
the agreement, itself, in the preamble to the agreement it

requires the parties to act in good faith. LILCO would have
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been required t> listen to Suffolk County's concerns regarding
low power security and make good faith efforts to engage those

concerns. And, in fact, LILCC attempted to follow that reso-

lution mechanism. And the sequence of events that was followe
is contained in LILCO's July 16th response to Suffolk County'j
motion for directed certification of security issues. That
was filed with both the Commission and this Board.

And let me just summarize that sequence of events.
Suffolk County had sent some letters to LILCO and the NRC
that raised some uncertainty about whether the county would
abide by the agreement during low power testirgz. There was
an exchange of correspondence...

MR. MILLER: Hold it a minute.

(BRIEF RECESS.)

MR. BERRLEY: Alright, descridbing the sequence of
events that illustrate LILCO's attempt to follow the security
dispute resolution mechanism that was set up in the security
agreement, as I stated, there was an exchange of correspon=-
dence between LILCO and Suffolk County and, finally, in the
spring of 1984 the staff called a meeting to discuss low
power security matters. And Suffolk County and LILCO were
notified of that meeting. It was originally scheduled for
May 18th.

The Counsel for the Suffolk County informed the

NRC staff on May l4th that their lawyers would not be
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availlable. The meeting was rescheduled.

The county was notified of the rescheduled meeting,
yet the county falled to attend that meeting. At that meet-
ing LILCO and the staff discussed how LILCO's existing secur-
ity plan and the provisions in that existinrg plan would, in
fact, be adequate for a low power operation. So, in summary,
with respect to the second reason for excluding the security
contentions there is a comprehensive security agreement in
place. That agreement has a mechanism for resolving changes
in security matters over the life of the plan. Suffolk Coun-
ty has voluntarily, for whatever reason, declined to parti-
cipate in that resolution mechanism. And the county now
should not be permitted, because they've declined to follow
that agreement that they signed in 1982, they should not be
permitted to litigate security issues.

Let me emphasize that LILCO is obligated, by the
agreement, to make a good faith effort to engage any 1issues
raised by Suffolk County in this informal dispute resolution
mechanism and LILCO stood ready to do so. Moreover, just
because Suffolk County might be barred from litigating secur-
ity issues doesn't mean that this Board would be ignoring
low power security issues and, in fact, the staff has review-
ed the security provisions for low power and has concluded
that the security provisions are adequate, as reflected 1n

the various SSER's.
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The third ground for excluding the contentions is
that the contentions faill to state adequate bases, they're
vague and they're open-ended. Now let me go through briefly
each of the contentions. Contention 1 i1s an overly broad
contention which seems to deal with the whole plant security
in the adequacy of the whole security plan. It doesn't focus
on the new power sources. It attempts to shift the burden
at this stage to LILCO. Suffolk County picks on various
requirements of the regulations that there be a security

force, that there be physical barriers, that there be 1sola-

tion zones. And say that LILCO has failed to demonstrate

that we have adequately met those requirements of the regu-

lations fcr low power.

But, 2s Mr. Irwin indicated, the county has a
security plan. They know what kind of security we have.
Thev know what kind of barriers there are. They know there
are television cameras that look and can observe the whole
site. At the contention stage the burden is on the county
to raise a particularized issue with an adequate basis. If
they had an issue to come 1in and say we don't think camera X
can see the EMD diecels, then that's a particularized 1lssue.
If they've got a basis to conclude that that 1s, in fact, to
make that allegation. The county hasn't done 1it. Instead
they are trying to shift the burden to LILCO and say, well,

we just haven't seen anything. I think the Board has to
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conslider the unique circumstances here that the county has
had information with respect to the actual security that's
going to be in place during low power.

With respect to the second contention, again, we
believe that that contention has an inadequate basis. As I
discussed earlier, there is an approved security plan in
place. Therefore, there is no basis for concluding that there
would be any event that would cause you to need the 20 mega-
watt gas turbine, any security event that would cause you to
need the 20 megawatt gas turbine or the 4 EMD diesels within
any reasonable period of time, as I discussed earlier, almost
an unlimited time unless you assume that you've got this
concurrent LOCA.

And because there is an approved security plan in
place, we don't think that that's a fair assumption. We be-
lieve that the staff has consistently said in their SSER that
there 1s no technical reason for requiring these supplemental
power sources to be in vital areas.

Contention three talks about the design basis threat.
There 1s no change in the design basis threat. The design
basis threat 1s a generic threat that was set out as a per-
formance standard in the regulations. The regulations then
g0 on to say in 7355 that there are certain things that you
must do to meet the design basis threat. The same type of

claim that the county makes here in contention three that
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that LILCO has failed to identify, characterize, analyze,
prepare for the design basis threat, a similar claim was
raised in the Diablo Canyon case. And that was ALAB653, the
cite is 16 NRC 55. 1If you look at page 75 of that case,
you'll find very similar language is found. The intervenor
there claimed it wasn't, that you had to understand and anal-
yze and characterize the attributes of the attackers, the
design basis threat. Well, it's no coincidence that the
language is the same.

The same attorneys were involved in the case and
those attorneys knew that the Diablo Canyon Appeal Board rul-
ed that you didn't have to characterize the design basis
threat. That it was a generic threat. You didn't have to
go through what contention three now suggests that LILCO
should have to do. Moreover, the Appeal Board ruled against
the intervenors on that particular issue.

With respect to that contention also, there are no
specific allegations of inadequacies in the existing security
plan. Given the design basis threat, they know what we have
in the security plan and there are no specific deficlencies
listed that we can engage. We don't know what to litigate
if this contention is admitted. Moreover, since the design
basis threat 1s generic as the Appeal Board has held in Diablg
Canyon, sub-parts A through D are irrelevant. It doesn't

matter what reasons an attacker might have. It doesn't
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matter ...the detalls of why somebody might choose to attack
a LILCO site as opposed to why somebody might choose to
attack a PG&E site or a Philadelphia Electric site doesn't
matter according to the Appeal Board in Diablo Canyon. That
design basis threat was just set up as a generic performance
standard and not as something that people had to take into
account in site specific analysis.

Contention 4 specifically alleges that LILCO has to
take into account a sabotage 1nduced. In essence, it's
a restatement of contention 2 because in contention 2 the
county said it has to be a vital area because you need to
rely on it. 1In order to need to rely on it, you have to
postulate this sabotage induced LOCA, so contention 4 is
very similar to contention 2 and for the same reasons con-
tention 4 ought to be denied.

So I won't go through the discussion of the sabotage
1nduced/£§;;l I will note that that contention references
10CFR, ééction 73.1A and it says that it includes actions
executed by external attackers working in conjunction with a
dedicated, knowledgeable insider. The contention goes on to
say that based on the definition in section 73.1A, the design
basis threat could involve a<§§§;>caused by a knowledgeable
insider. The regulations don5t say that. All 73.1A does 1is
define the design basis threat and it says 1t includes an

insider. It doesn't say wnat the insider is doing and, in
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fact, if you have an approved security plan, that is designed
to meet the design basis threat.

And, therefore, by having the approved security plan
you don't have to assume that this insider is going to cause
the LOCA. I might add that in order to cause a LOCA you've
got to get at the inside of the primary containment. The
primary containment is a vital area that's protected by the
security plan. You can't get in there.

Also, one other point on contention 4, 1f the Board
will direct their attentions to the sub-parts, which seem to
be the specifics, items A through C deal with the adequacy
of the NRC Staff review. The issue here isn't whether or
not the staff has done their homework properly, whether their
review 1s adequate, it's whether the security plan 1s adg-
quate for operation of the plant at low power. So, conten-
tions that allege the staff hasn't done its job are really
irrelevant.

The only time that type of evidence or that type of
claim might be relevant if they were trying to attack credi-
bility of witnesses, of staff witnesses after a contention
was admitted, but 1t can't form the basis for admitting a
contention.

Contention 5 1s another restatement of contention 2
in just different wording. It claims that under certaln

conditions during low power operation emergency AC power 1s

FREE STATE REPORTING INC.
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required. Well, as I've said before, the only condition wher7
AC power 1s required 1s in the event of a loss of coolant
accident. We know, from uncontested testimony, if you don't
have a LOCA ynu don't need power for an unlimited p?riod of
time, even up through phase 4 of low power testing.

So this 1s just a different twist on the allegation
that his insider is going to cause your design basis loss of
coolant accident and that's protected by the existing secur-
ity plan. And, in fact, I believe there is staff guldance
and the staff may be able to confirm this. Review guideline
17 says you dcn't have to postulate independent occurrence of
a LOCA at the exact same time that you might be, that you'd
be having a security threat. That's just too incredible an
event to postulate in any reasonable inquiry.

And, finally, let me treat contention 6 and 7 to-
gether because I don't think it takes long to deal with them.
Contentions 6 and 7 are conclusory statements of what the
county wants to prove. They're not contentions. It's an
aihument. They only recite the requirements in the exemption
regulations that we haven't shown that we wouldn't endanger
life and property. We haven't shown that it would be in the
public interest. So it's merely a2 recitation. of the regula-
tions and a conclusory statement we haven't met the regula-
tions. 6 and 7 can be dismissed out of hand as not adding

anything more to the contentions.
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So, Just to summarize, Judge Miller and the Board,

we don't think that the county has raised admissable security
contentions. In light of the fact that there 1s an approved
security plan and all the parties have agreed to it. 1In
lirht of the fact that we already have a record about low
power and we know when these power sources will be available,
80 we know the relevance of security for these low power
sources. We don't think they're admissable because there is
an approved security plan. We don't think they're admissable
because independently there 1s this comprehensive security
agreement that had a resolution mechanism that the county
should have, could have and should have used to resolve its
security concerns for the EMD's and the gas turbine. And,
finally, the contentions themselves are inadequate because
they don't have adequate bases and they're not particular.
And, finally, I do want to emphasize again that none of this
has anything to do with phases 1 and 2. NO power 1s required*
so security for the EMD's and the gas turbine are just irrele
vant and the Board can go on to make their decision on 1 and
2 regardless of what they decide to do with the security con-
tentions.

MR. MILLER: Staff? Oh, I'm sorry. Questions?

JUDGE BRIGHT: Mr. Earley, do you have any idea of
...are there any controls on who has access for the county in

accordance with your agreement?
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MR. EARLEY: Yes, Judge, we do know who has access.
I think Mr. Irwin probably knows the details better than I
if you'd 1like to know.

JUDGE BRIGHT: Well, fine, anyone who knows, just
looking for information.

MR. IRWIN: I have, Judge Bright, a long standing
understanding with Mr. Miller, one of Counsel for Suffolk
County, who has been my point of contact on security matters.
I send all correspondence and all documents through him, all
amendments to the plan, all procedures, all instructions for
the plants, control copies. My assumption had always been,
until this afternoon, that he retained one and forwarded the
second to the Suffolk County Police Department. He may, in
fact, forward both copies to them. My experience with them
ls that they have always cbserved the proper custodial re-
quirements with respect to them. I have, incidentally, never
found Mr. Miller unfamiliar with any question that has come
up during our discussions of security matters and there have
been various occasions over the year and a half or almost two
years since the agreement was concluded.

So, while I don't know exactly what Mr. Miller does
with the paper once he gets 1t, I know what I do with it and
I know I get written receipts for it and it's been a regular
procedure.

As 1 say, yes we do know the police have it as well.
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who had not been required to execute these affidavits.

JUDGE BRIGHT: Thank you.

MR. MILLER: Staff?

MR. PERLIS: The staff agrees with much of what Mr.
Earley Jjust said, but disagrees with much of 1t as well.
First of all, it's true that, for security purposes, we do
not assume a sabotage induced LOCA. The security plan is
presumed to prevent that from occurring. That security plan,
at least insofar as it relates to whether a sabotage induced
LOCA could occur has already been settled by the parties and
approved by the Licensing Board and the induction of a LOCA
has nothing whatsoever to do with the augmented power sources
proposed by LILCO at low power.

So, particularly as to contention 4 then there is
no basis whatsocever to assume a sabotage induced LOCA here.
The staff also agrees, primarily for the reasons discussed
this morning, that in the absence of a LOCA there 1s no
technical need for the augmented power sources. That leaves
the sole factual concern here with a LOCA that 1s not caused
by sabotage and what security needs are raised by that LOCA.

In our view, contention 2 which asserts that during
low power operation the augmented power sources must be con-
sidered as vitalnareas, is an admissable contention.

Contentions 5, 6 and 7 really raise no issues that

are not raised by contention 2 in that respect.
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MR. MILLER: I'm sorry, I don't hear you, lower
your voice. 4, 5 and 6?7

MR. PERLIS: No, contentions 5, 6 and 7 don't raise
any issue not raised in contention 2 in that regard. And
that is, given the sole factual concern of a LOCA that 1is
not caused by sabotage, what, if any, security measures need
to be taken for the augmented power systems proposed by LILCO
for low power operation?

The staff thinks that that is an admissable conten-
tion. So it's affirmatively an admissable contention. As to
contentions 1 and 3, we would agree with Mr. Earley that con-
tention 1 doesn't raise any specific, enough sufficient,
specific information to warrant admission as a contention
insofar as it differs from contention 2.

And contention 3 dealing with the design basis
threat, our position there is that the design basis threat
is also...the design basis threat doesn't change for low
power and that that would also have been settled as part of
the settlement agreement.

MR. MILLER: What was your position on 4?7

MR. PERLIS: Four is predicated upon a sabotage
induced LOCA and, as I stated earlier, the security plan is
deemed to prevent a sabotage induced LOCA from occurring.
None of the augmented power systems proposed for use by

LILCO change that in the slightest. In other words, the
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portions...the manner in which a saboteur could induce a LOCA
is completely independent of the new power sources. And,
therefore, that should be deemed to have been settled by the
earlier settlement agreement.

If I could summarize it, the sole issues which we
feel are admissable for litigation are whether any portions
of the augmented power systems and that would include either
the EMD's, the gas turbine or the associated power trains
need to be accorded...need to be treated as vital areas or
accorded any security protection? If so, what portions of
those systems must be accorded protection? And what level of
protection must be accorded to them?

MR. MILLER: Alright. Run through for me again the
staff position on that numbered paragraph. You explained 1it,
I Just ...

MR. PERLIS: On the numbered contentions? As to
number 1, number 1 makes some general allegations that LILCO
has failed to demonstrate that something is adequate, but it
doesn't really provide any basis for the challenges made.

We think more 1s expected of a contention. We find contention
2 admissable. Contention 3 deals with the design basis
threat. In our view, the design basis threat doesn't change
for low power. It's the same as the design basis threat that
has already been settled in this proceeding. The same ration-

ale applies to contention 4, but for a different reason.
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There we are talking about a sabotage induced LOCA
2 and the approved security plan is designed to prevent a sabo-
3 tage induced LOCA from occurring and that portion of the plan
4 has already been settled. So the new power sources don't
5 | change those assumptions at all.

6 Contentions 5, 6 and 7 in our view don't add any-

thing to contention 2 insofar as we view contentlon 2 as
admissable. Essentially they're alleging the same thing in
contentions 5, 6 and 7 that various security provisions need
to be taken for the augmented power systems. We think tha''s
what contention 2 states.

MR. MILLER: Ok. Suffolk County?

(End of Tape)
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MR, BROWN: Judge Miller I think I can describe
point to point what's gone before us, I was under the
impression that if this was not going to be the case I
better go with more specificity in my (inaudidble). I
thought there was going to be written replies to both the
staff and the LILCO in accordance with the schedule,
(Inaudible) and we would consider their replies then this
would take place thereafter.

MR.MILLER: I think that we sort of foreshortened
that because we were informed that the Security contingent
being filed, was the (inaudible) of LILCO and the staff to
address orally at this hearing to see if we could come to
grips between the controversy' between the parties as to
them., In other words we may be telescoping in part the
more leisurely kind of things set out in our original sche-
dule which was established by the Board at a time when it
was involved preparing for a trial or trying the other none
security issues and we had to assume we'd be tied up the
whole two weeks, ett. this is therefore if you can do it,
I mean you filed the contingent, we don't want to put you
at any prejudical position, but we did have the initial
preliminary belief, that having filed one, and being familar
with this whole matter over a pericd of several years, that
you, the county would be able to address and support their

filed contentions.
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We don't intend to rule now, but we would unless
there would be some objection, we would have the transeript
written up, read it and then probably make some kind of
ruling, yeah,

MR, BROWN: I'm prepared, to the best of my .buu*
now, the only point is not talking to co-council and I
certainly read the transcripts carefully and didn't have
the impression that this would be the counties official
reply, I wonder if we might have theopportunity if we chose
within a quick turn around period to get something in writ-
ing for the Board to supplement what I'm essentially doing
off the top of my head, The other side has had several
days to look at our contention to formulate a response and
I'm just saying...

MR, MTLLER: Yeah, but you've had an opportunity
to know the plan, I say you generically, somebody in your
office has known the plan,

MR, BROWN: I'm not complaining about my level of
intellectual ability ' to deal with this, I've got it...

MR, MILLER: And then you've got the contentions..}

MR, BROWN: (Inaudible) the plan and I can do a
good job, I'm saying that we haven't had any chance to read
this, as the other side did, so I wonder if we might now,

MR. MILLER: To read what I'm not following you.,

MR. BROWN: Their objections, this 18 hitting us
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cold, they've had several days ...

MR. MILLER: Vell, when you file a complaint for
example, when an answer is filed you know what's in your
own complaint, to use the analogy incourt.

MR. BROWN: But I'm not being asked Judge Miller
to reiterate what's in our contentions, I'm being asked to
reply to what the other ...

MR, MILLER: No you're being asked to sustain the
viability of your filed contentions.

MR, BROWN: And I'm prepared to go ahead.

MR, MILLER: Okay, I don't want you to be but at
any disadvantage though, I don't understand that you are,
but let's not deal in semantics., I mean you're sustaining
what you've filed, you've got the background to do it,
we're content to let it go at that if you are.

MR, BROWN: I'm delighted to go forward and I .oulf
like to begin by saying that each of these contentions is
so fundamental, and so (inaudible) to go through something
so fundamental and supported at the local level!, the state
level, police and orderly concerns of Government, that I
can't see how the staff would not support the admissability
I can understand why LILCO would not because it has motives
to move everything forward,

However the underlying fact which this Commission

has recognized, which I know the Board has recognized in
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it's subsequent order is that the Shoreham plant's configu-

: rations different today from what it was before, and it's
. vulnerabilities therefore are different and that's the

¢ eritical point., Vulnerabilities of the Shoreham plant are
. not what they were when we had a secruity proceeding, and
6

security contentions and security discussions earlier in
this proceeding, and before I go into trying my best to
8 | point by point discuss what the otherparty said, let me
(~-: 9| give you the most (inaudible) example that comes to mind.
10 We take the old Shoreham facility and stipulate
" for the moment the plan has agreed is adequate to deal
12 with the design basis threat and the common' defense and

13 security requirements of the NRC., Now we stipulate that,

? 4 We hammered out a settlement to deal with what's
15 then exsisted but LILCO changed that plant and put new
16 features in., They have, for example a certain number of
n guards in that plant, they have to make patrols, according
(:‘ 8 to a hammered out agreement, according to a lot of think-

9 ing the LILCO did as a result of the work the county police
20 department did with their consultants, and alot of discussioh
21 | to date, Those patrols though, are all predicated upon the
2 configuration of the plant, and the vulnerabilities of that .
23 plant as it was thenbuilt,

24 If one adds another area, let's say where the

2% | (inaudible) and literally take the present situation., The
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very people who are going on patrols have to be trained to
understand what are the vulnerabilities of that new area,
because that new area provides an opportunity for a new
diversionary tactics of the design basis(inaudible) who I
femind in (inaudible) section 73,1 are essentially para-
military experts., They are dedicated people with military
training with automatic weapon, with all kind of fearsome
and fearfull equipment and training, and that is a given un-
der the regulations.

Now the patrols that go around that plant now,
have to some how understand what has been built, they have
to be trained, they have to be told what to be concerned
with, what not to be concerned with, That might require
having another armed guard, it might require having another
watchman, It might havean impact on the person in the
watchtower, It might require new lighting, it might require
new fencing, it might require new annunc¢iators.

What it does require, I can say with profound cer-
tainty is thatLILCO ought to look at it, and the one thing
we know, because we know this plan well, because we spent
a long time on that plan making it acceptable under the
regulations, is that LILCO didn't even consider the security
implications of its new configuration, and that is our
contention now., Why is it on LILCO the burden to do that?

Judges it's because section 73.55A of the regula-
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tions says that LILCO must statisfy to the standard of
highassurance protection,high assurance, the security of
this plant, and I want to underline high assurance because
that's something throughout the NRC's regulations that
shows up only once to my knowledge. It always says reason=-
able assurance, and all of a sudden section 73.55A iitg'-
high assurance protection, and this company has _betrayed
its: obligation to evaluate the security implications and
the vulnerabilities of the change in the plant that it has,
and the Commission says it.

The Commission didn't give us a fishing license
to go out and raise (inaudlbe) and to say that what had been
litigated before wasn't done right and that we ought to
start causing alot of trouble.

The Commission said a new plant physically existss,
up there in terms of it's layout and physical configuratiom,
and LILCO has to staisfy the regulations.

Now everything that LILCO has said to us so far
goes to the merits, it doesn't go to the admissability of
our contentions, we say that LILCO has, in fact, ignored
the design basis threat, because properly how is it possible
for the utility to decide where it's patrols should go and
how many guards it has, and which barriers it should have
unless it takes a look at what those who are going to be,

to stipulate the design and basic attackers may do to it,
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It's just as if one were to stipulate that we
have a new area in which people in the military have to
be concerned, may have to make patrols, they have to
understand what the area is, the very people making the
patrols, 'cause they're going to be vulnerable, and the new
area is going to be vulnerable as well, So LILCO has not
done that and that is all that our contentions go to, we
seck to relitigate nothing, we seek not to re-open settle-
ment agreements, we seek to give light to what the Commis-
sion, and this Board said, in limiting our efforts exclusi-
vely to low power operations and new configurations, and
that's all we've done.

I want to stress LILCO's a:gunzigje on the merits
because the admissability of the contention goes to whether
we're challanging the regulations, and we are not, we're
asking for the enforcement of a regulation, part 73 of
the Commissions regulations, and secondly it has to be
specific, and I beg to differ with our collegues from
LILCO and staff when they suggest that we have not, it's
not sufficently particularized, but to the extent it should
be more particularized, we are prepared to put chapter and
verse to do so, and I must say when the staff suggests
there's no basis for our contention one, whatmore probative
powerful basis can there be, than the fact LILCO didnot

even consider security in it's new configuration, are we
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supposed to list each and every thing LILCO didn't consider
they've ignored the fundamental responsiblity they have
under section 7355A, to assure, high assurance protection
of this facility.

I think I can try to go through my notes, I didn't
get an opportunity to look through my notes, I will do my
best to...

MR, MILLER: Well if you feel you're being put at
some disadvantage here counsel, we'll give you a short time,
we had thought that you would be able to address, but if
that's not the case we don't want anyone to be ...

MR, BROWN: I guess I can use five minutes,
primarily simply to straighten out my ...

MR, MILLER: Oh, I thought you wanted another
day or two,

MR, BROWN: 1I'd be happy to have another day, I
agree but if the Board could provide only a few minutes
that would be a lot more helpful’l to try and straighten out
this mess,

MR, MILLER: Hold it, just a minute. Let me
ask Counsel for Suffolk County, could we ask you to get
us by close of business Monday, whatever you want to put
in support of your contentions having heard now, the oral
arguements on them, give you a change to review your notes,

We'd like to move it along, but on the other hand we cer-

FREE STATE REPORTING INC.
Court Reporting ¢ Depositions
D.C. Area 261-1902 » ld:. & Annop. 269-6236




Fopiin,

AN

10

n

12

13

14

15

16

17

18

19

Fa

22

23

24

5-47
tainly want you to have a chance to reflect and if you were
expecting some diiferent kind of procedure, we're willing
in other words to give you to the close of business Monday
if you want to file something.

MR. BROWN: Judge Miller, frankly I think I can
finish up now...
MR. MILLER: Oh alright.

MR. BROWN: If you want something in writing I

MR. MILLER: No, no we're not asking you...

MR. BROWN: (Inaudible) Mr. Palomino and the state.

MR. MILLER: I understand we're not binding the
State they're separate. However, I want to do that which is
going to give the Board a chance to understand the varying
arguments and make some rulings that are meaningful and
get a schedule. We may be revising, expediting a little
bit the original schedule in the sense that we don't need
a special pre-hearing conference if we're going to be able to
get more quickly into the (inaudible) to facts, but we want
to be sure that we're being fair to you and everybody in
doing it this way.

MR. BROWN: I am very comfortable, for one reason
I feel that what's been said by the other parties here, has
nothing to it but hot air.

MR. MILLER: Well, we won't characterize, but we
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will be gettin gthe transcript and we want all of you to
have a full fair shot at it, and give us a chance to make
whatever rulings we deem are indi.ated as to the conten-
tions which will then trigger almost immediately a dis-
covery. A commencement of discovery.

MR. BROWN: If I could have three minutes.

MR. MILLER: Oh, take ten.

MR, BROWN: All I need is three minutes.

MR. MILLER: Okay, alright you may proceed please.

MR. BROWN: Thank you Judge Miller for the ad-
ditional time, it was satisfactory and I am prepared to go
ahead, on a contention by contention basis.

First the staff claims that with respect to our
number one, there is no basis for our contention that LILCO
has failed even to consider the design basis threat, and I
simply reiterate that we are talking here about the new
configuration, we are talking here about low power opera-
tion, we are not talking about whatexisted . before or what
was in the security agreement. We are speakin% simply of
the fact that LILCO has an obligation to show the satisfac-
tion of the 7355A high assurance protection standard, at
it's own facility. It hesn't even considered that., I
cannot come up with a more specific basis then the fact that
it did nothing except in fact, we even went beyond that,

because we listed four specifics, as subparts to contention
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one, four things that LILCO failed to demonstrate. Four
things which LILCO had to do, if it had even given the most
remote consideration to the security implications and the
security vulnerability of it's own plant when it put a new
configuration, a new layout at the Shoreham Flant. Number
two, LILCO says I believe that what we have said in con-
tention one is not specific, I think that the language can't
be more specific, we have said that they failed to do it.

It is up to LILCO on the merits to come back and
show how they did it, and if they can't show that then they
have not lived up to the regulations and we have prevailed.

Contention Two, the Staff says is admissable, but
LILCO says there's no basis, what LILCO is saying with
respect to contention two, is simply an arguement on the
merits, What it is saying is what the staff refers to in
contention four, as there not being an ability or a capa-
bility of there being a sabatoge induced loca. Because this
is something that was dealt with in a security plan which
was found to be acceptable, that's abs-lutely wrong for
this reason,

It was found to be acceptable that you couldn't
have a sabatoged induced LILCO and ~ properly put that
means you couldn't have radiological sabotage, as defined
in the regulations, because under the old configuration of

the plant there were the right number of guards, there was
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go:.ng to be the right kind of training, people were taking
patrols, there were certain posts where people had to be to
check other people, there was attention that was going to

be given to diversionary tactics by the design basis attack-
ers.

Now, however there's a completely different set of,
vulnerabilities at this plant, and it is certainly
possible with the new set of generators out there, emergency
generators that the design basis attackers could use that as
a diversionary tactic, diversionary tactic, divert several
of the patrols of guards, open up pathways and opportunities
that they never could of done before when there was a dif-
ferent plant or facility there which their people were train-+
ed to deal with. LILCO has to train its people, it has to
tell them, it has to at least inform its guard force and
show in its' plant by chapter and verse, document with
procedures the way it's always required by MRC regulations
that it has shown it's people what has been changed, how
they should deecl with it and that it has not opened up risks
to the safety and the security of this facility.

With respect to contention three, they say the
design basis threat has not changed, what a mischaracter-
ization. The design basis threat dealt with a different
configuration, and how that treat woud be dealt with, by

the number of guards LILCO has, but the annunciating systems,
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by the alarms, by the closed circuit systems and all of the
many things which we went through with LILCO carefully to
make that pian into one that would be acceptable with res-
pect to the old configuration.

Now let's take that identical design basis threat
and analize it, vis a vis the new configuration. LILCO
hasn't done that. When they do it, they'll needlessly have
to, I mean they will certainly have to make changes in the
plan. It's inconceivable for anyone here to say a different
physical layout will not result in a different security
plant, At a minimum people who are the guards there have
to know the new lay out, at a minimum they have to know
where their patrols are going to be, at a2 minimum they have
to understand if there are any fences there, what to do
if someone is there. At a minimum they have to post some-
body there sometime to do something with respect to someone
at that facility knowing something about that thing that
they put there that wasn't there when we earlier agreed to
something on theold configuration. And that unquestion-
ably is the most complicated sentence which I ever have used
if not the lengthiest.

MR, MILLER: I'm sure our reporter will have it,
and he'll even see that you are quoted correctly.

MR, BROWN: I want to stress that what has happened
in the replies of the staff and LILCO, is that we have heard
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their arguments ; on the merits, and they're not going to
prevail on the merits. What they haven't done though is
dealt with the admissability of our contentions. Each of
these contentions has to be, as we see it, and with defere-
nce to the Boards judgement on this, with due respect to

the Boards judgement we believe these have to be admitted
because they do not challenge the regulations, they ask

for the enforcement of the regulations, in part 7355A in
particular, and secondly théy are, indeed, specific, and
those are the criteria which apply.

Insofar, and I'd like to farther stress, they
are within the scope of the Commissions order, and this
Boards order, but they are in literal pursuit of that,
precisely what the Commission had articulated.

What should be done in our judgement with respect
to these contentions, is that they should be admitted forth
with and we ought to get on to debate on the merits because
all LILCO is doing is saying that we're wrong in our con-
tentions and we claim we'renot, and we would submit and for-
shadow that there will be substantial changes in the plan
to deal with some of these matters.

I will quickly deal with 5,6, and 7. There is
no conceivable basis that we can see, how contention five

would not be admissable since it uses the identical words in

the Commissions order, we're saying the plant would not,
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"Not be as safe at low power as otherwise" and that's
because of the new configuration. We're saying precisely
what the Commission in it's May 16 order and in it's
subsequent order on security and the boards follow up order
in pursuit of the Commissions order.

So the only way we could see how this contention
would not be admissable, is if one were to deny the exsis-
tence of the Commission's May 16 order and say it really
never happened and it €ruly - does not exist. .

With respect to number 6, our contention goes
explicitly to a provision of section 5012A of the Commissiong
regulations dealing with exemptions. It speaks there of
the protection of life and property and the vulnerability
of the plant because of the new configuration and that's
it, we say life and property would be endangered and that's
5012A and that's why LILCO is here, and that's a contention
and they can complain o n the merits and argue with us, but
they have no objection with respect to admissability.

Finally number 7, public interest similarly is
a consideration éxplicicitly stated in 50124, we say that
it certainly is not in the public interest and there should
be no exemption granted here, and those are explicitly - as
I mentioned the language public interest language of 50124
and the only wayagain in which that would not be an admis-

sable contention we would submit is if one were to deny the

FREE STATE REPORTING INC.
Court Reporting ¢ Depositions
D.C. Area 261-1902 o ld:. & Annap. 269-6236




e

b

10

n

12

13

14

15

16

17

18

19

20

21

22

23

24

25

S.51
existence= of section 5012A, I apparently skipped number
four but I believe number four is the loca induced, oh it's
the cne dealing with the NRC staff, we have a right to
alledge that the NRC staff in it's SSER has not ‘analyzed
the new configuralion because LILCO is relying upon the
SSER. LILCO is resting it's case in what the staff has
done and they are the ones who set forth the basis, we

are cutting that out, saying that is no basis or which one
can conclude that this plant complies with the security
regulations.

Indeed to the extent to which they suggest there
is no basis for our contention they are saying there's no
baiss for what they have said in their SSER, and we indeed
to say that there is no basis for what they have said in
their SSER, so inconclusion, and quickly again, we have
admissable: contentions, argues let's get on with litigating
them which is what the commission said, let's not reargue
things that we've all been through, let's not get involved
in anything with respect to old security agreements or
anything else.

Let's deal with the new configuration, low power,
let's deal with these contentions, what LILCO is talking
about is argument on the merits, we're ready and we say,
let's get going.

MR, MILLER: Do you need any discovery?
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MR. BROWN: Yes we would like discovery Sir.

MR. MILLER: How much?

MR, BROWN: I must say this we would want to
find out what LILCO has in terms of the case it intends to
put on, in fact, it may well be with the admission of this
contentions that LILCO will simply make changes in it's
plan, and speculating here I can't conceive that they
wouldn't do that. It wouldn't make sense to stonewall here
and have us complaining and quibbling about the fact they
haven't looked at something at all, while they admit they
haven't looked at it and they continue to stonewall it,

So my own feeling is that the admission of these
contentions may go along way to unloosening some of, some
of the stubbornness that we've seen so far and I don't
know what will happen after that, to extent to which there
would be litigation thereafter, we'd want to know what
LILCO intends to put on..

MR, MILLER: The Board is interested in getting
to the merit just as you say, and we concur with all par-
ties who wish to get to the merits, that's why we want to

cut through procedures, so far as we can and in fairness to

the parties, giving them a reasonable shot at putting on

their case. So we're asking what your suggestions are in
how, along those lines, since we're now meeting with you

face to face.
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MR. BROWN: Well we, here's what we would want to
cover, we would not want to go through a silly exchange of
a lot of interrogatories, which end up being just a lot of
words back and forth.

MR, MILLER: We would be thinking more interms of
production of documents, which some specificity and not
an en mass kind of thing, nor an en mass response. Deposi-
tions, cutting it off at a reasonable point and gettin g down
to a trial,

MR. BROWN: We would like that with the simple
addition perhaps of some admissions, but not making a big
deal out of that, and I wouldn't insist on that if the board
felt it were not a good idea,

MR, MILLER: It propably could be done if it were
not overdone, because there are things that can be, not
really going to be disputed, the more we can get established
for the record and get on to the controversy ' (inaudible)
as we found in our last hearing up in(inaudible) I think
all counsels assisted in getting right down to the merits
we were able to try, I think in seven trial dates, what might
have taken 14 or 15, so we commend our practice of all
counsel to you and we would like to get some kind of schedulﬂ
that would allow us to get right down to tridl, so give it

some thought.

Mr, Palomino, I guess we haven't heard from you.
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Oh I'm sorry a question from Dr. Bright.

DR, BRIGHT: Something occured to me perhaps you
could enlighten, this agreement that is between LILCO and
the county, well let me give you a hypothetical, say we
had a big hearing and thrashed aroundfor quite a while and
finally satisfied the NRC, just say that happened, would
then this procedure then go to collective bargaining, as
between the county and LILCO, before it could be put into
effect.

MR, BROWN: No I can't conceive of any way in
which any decision of the NRC would go to collective bar-
gaining.

DR, BRIGHT: So any decisoin we made, would take
presidence over the county's agreement let's say with LILCO,
on the overall security point, which you have in effect
right now.

MR, BROWN: I don't, I think I can explain, the
agreement deals with the situation that existed prior to
the changing of the configuration of the facility and it is
completly unrelated to this proceeding. I think that there
are all kinds of proeedural quagmires that exsist if we
start getting involved ywith things that happened before,
and I believe that Judge Miller has said the same thing,
but to the sense which he did or didn't I would submit that

that agreement ought not to start becoming a part of this
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proceeding. It was dealt with before Judge Lawrenson ard
it's final, it says what it says, people will deal with it
the way they want to, everyone has his or her own rights
and interests under that agreement.

What we have here now is a new set of contentions
and they're subject to the jurisdiction of this board and
when this board rules on anything with respect to those,
the recourse of the parties is to take it up to the appeal
board, and if we're not satisfied or LILCO isn't satisfied
or the staff isn't satisfied with the appeal board it's to
go to the Commission, and the case o° the other two parties
LILCO.or us, it would be to go to court. But it's purely
within the jurisdiction of the NRC to deal with our con-
tentions, insofar as these contentions are alleging a -
failure of LILCO to comply with the NRC's regulations.

DR, BRIGHT: So you're telling me, that this on-
going agreement thatyou have, which is, as I heard it,ex-
pressed, anytime that LILCO makes a change in their security
plan, that it has to go and be approved by the county, that
that would not be operative insofar as this particular set
of possible changes?

MR, BROWN: Well if you're saying, inaddition to
the fact that the NRC must approve the changes inthe securit;
plan, the county, you're asking does the county have to

approve those changes also...
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DR. BRIGHT: Yes.

MR, BROWN: In the context of the agreement I
really don't want, I haven't looked carefully at the agree-
ment from that standpoint. I mean that's a legal interpre-
tation that I'm not prepared to give an opinion, I' d be
afraid to rendernow without the words before me and a little
bit of study. But what I cansay with conclusiveness is
that the contentions made here are made under the Atomic
Energy Act and the County has submitted itself to the juris-
diction of the Board with respect to the enforcement of
these provision of the Atomic Energy Act, and we're asking
the Commission to assure that LILCO live up to it's obliga-
tions, with respect for example to section 73.55A of the
regulations.

Now the additional question you're asking does
the county have an independent legal right, as a matter of
contract, to approve LILCO's changes and what are the im-
plications of that, I don't have an answer for you I'm
sorry, I would have to think about that, I'd have to study
it frankly.

DR, BRIGHT: Thank you.

MR, EARLY: Judge Miller if the interveners are
finished.

MR, MILLER: Well we haven't heard from the state

of New York.
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MR, PALOMINO: I have nothing farther to add.

MR. PALOMINO: May I respond to some points?

MR. MILLER: By the way I think we'd better add-
ress this matter, it didn't occur to me before but we don't
want to be performing a useless act, if there's going to be
any dispostion to say there's an agreement it's bhinding and
so forth, I don't want to mess with it, if that's it I dont
want to exert-- jurisdiction we don't have, I'm not looking
for trial work.

MR, BROWN: Our view certainly is that this is
no useless act, This is the excersise of the NRC's func-
tion...

MR, MILLER: Yes, but there are contractual .4ghts
that the county has, which are equal to what we're being
asked to do here, in a procedural way, we don't want to
get into a collision with contractual. rights, which might
render our act nugatory. That's what I'm beginning to wonde]

MR. BROWN: 1In this context of this proceeding
I can't imagine a private agreement being madewith. Let's
take the (inaudible)

MR. MILLER: No so private.

MR, BROWN: I can't picture LILCO and the county fo
example, making an agreement that would state that LILCO
does not have to comply with section 7355A, to frustrate

this Boards jurisdiction, you would have jurisdiction to
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or the NRC, whether it's the Board or not, the NRC main-

tains thatpower and authority, notwithstanding a private

agreement there, so with respect to security section 73554,
no matter what we did on the outside, with respect to this.
new configuration, the NRC has to satisfy itself that the

security of the Shoreham Plant with the addition of the

new configuration datisfied section 7355A of the regula-

tions, and section 5012A of the regulations as well

MR, MILLER:

Well suppose this new configuration

was simply that something else,that the company thought

was an improvement and it's been approved by the staff and

so forth and so on, they're going to stick on a couple more

hunkey-dunkey's out there because they think it looks pretty

or whatever it is, and they get the approval of the county

I don't know, if that would be our business of this board.,

Might be somebody else in the NRC complex, but I'm not at

all sure that that would be the responsiblity of this Board,

MR, BROWN:

Well Iassure you that they, ian this

case haven't put on any hunkey-dunkey's as you call them,
because they haven't done anything and that's what our
allegation is, we're here to inform the NRC that they have
done nothing, and that the NRC ought to make sure that they
do something to comply with the regulation. I don't see
any problem at all.

MR, MILLER: We'll hear from LILCC,
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MR, EARLY: Judge Miller the contentions that
are proposed by the county would not be admissable if this
Board were considering them fresh from a new intervener.
They are just not specific enough they don't tell us what
we're going to 1litigate, but we've got more than a situa-
tion of an intervener coming in who doesn't know anything
about the security plan, or knows a minimum amount about
the security plan, Back on April 4th in this room, Mr.
Brown in very solemn tones told this board that the county
had some real security concerns, and they've hung on.

They haven't said anything about them. They have-
not told us what they were. They were invited to a meeting
to discuss low power security in fullfillment of the ob-
ligation in that security agreement. They didn't come.

It was rescheduled once because their attorney's couldn't
make it.

If this board permits the county litigate security
now, it's going to gut that security agreement, It was,
the agreement was for the life of the plant. Everybody
knows that luLere are changes to plants that are going to
be made over the life of the plant,

MR, MILLER: What' about these arguments': that
there are changed inconfiguration which changes everything.
At any rate require examination and reaction by the LILCO.

MR. EARLY: I don't want to get into factual
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matters, but I think the Board can recognize, they've seen,
you've seen the EMD Deisels and you've seen th gas turbine,
and Mr, Browns example that the guard has to be trained
because he's got to know to protect these EMD deisels it
just doesn't make sense. The guard is trained to protect
the plant, that's part of the security program. Sothe
suggestion that adding these things just means you have to
revamp your whole security plan is ludicrous..

But beyond that, if it did require, we, if it did
require revamping or changes to security or telling the guy
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