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LILCO'S RENEWED MOTION FOR SUMMARY DISPOSITION
OF LEGAL AUTHORITY ISSUES ON FEDERAL-LAW GROUNDS

The first ten emergency planning contentions filed by Inter-
venors in this proceeding allege that various actions proposed by
LILCO to implement its Shoreham Emergency FPlan are unlawful as a
matter of New York State law. Last August 6, LILCO asked this
Board to rule, as a matter of federal law, on its authority to
perform various emergency planning functions imposed by the U.S.
Nuclear Regulatory Commission as a prerequisite to its obtaining
an operating license for Shoreham Nuclear Power Station.l/ It is
undisputed that New York State and Suffolk County have authority
to perform these functions but have refused to do so at Shoreham.

LILCO requested the Board to rule that under these circumstances,

1/ LILCO's Motion for Summary Disposition of Contentions 1-10
(the "Legal Authority" Issues), August 6, 1984.
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any state-law-based restrictions on LILCO's performance of these
functions would be void because they are preempted under the
Supremacy Clause of the U.S. Constitution.

At the time LILCO filed its motion, lawsuits by Intervenors
suffolk County and New York State were pending in the New York
State Supreme Court in Suffolk County on the question whether, as

a matter of New York State law, the actions contemplated by LILCO

(and recited in Contentions 1-10) were unlawful.2/ This Board,

2/ Intervenors have consistently taken the position that
their complaints in New York State court raised only state-law
issues. Promptly after the cases were filed, LILCO sought to
remove them to the U.S. District Court for the Eastern District
of New York, arguing that even though the complaints were
couched in state-law terms, there was such an inherent nexus to
federal law issues that the District Court should take juris-
diction. New York/Suffolk opposed removal, contending that the
issues raised in the complaints were of a purely state-law na-
ture, and that federal preemption issues could arise only by
way of an affirmation defense. The District Court agreed and
remanded the matter to New York State Supreme Court. Cuomo and
Suffolk County v. LILCO (Nos. CV-84-2328, 84-1405 (E.D.N.Y.
June 15, 1984). Following remand, LILCO filed a motion to dis~-
miss the complaints based on State law. LILCO reserved the
issue of federal preemption because the case was not yet in a
posture where LILCO was required to file an answer or plead its
grounds of defense. In a brief opposing LILCO's motion to dis-
miss and supporting their own cross-motion for summary judg-
ment, New York/Suffolk argued that the State court should de-~
cide that the relief sought by them was not preempted by the
federal government's powers under the Atomic Energy Act or by
the Supremacy Clause of the U.S. Constitution. However, in an
Order dated October 2, 1984, the presiding judge declined to
consider federal law issues in the context of the papers before
him, and set the matter, restricted to state-law issues alone,
for briefing and oral argument on the issue of LILCO's authori=
ty as a matter of New York State law to perform various Transi-
tion Plan functions.



after considering the pleadings filed by the parties, 3/ determined
on October 22, 19844/ that in view of the pending New York State
court litigation, LILCO's Motion was premature. However, the
Board neither rejected it on the merits nor on grounds of prematu-
rity, but rather retained jurisdiction and deferred judgment on it
until its forthcoming initial decision on the merits of emergency

planning issues.5/ October 22 Order at 3. The Board cited the

3/ In addition to LILCO's motion, the pleadings properly be-
fore the Board included the Opposition of Suffolk County and
State of New York to LILCO's Motion for Summary Disposition of
Contentions 1-10 (the "Legal Authority" Issues), September 24,
1984, and the NRC Staff's Answer in Opposition to LILCO's
Motion for Summary Disposition of Contentions 1-10 (the "Legal
Authority" Issues), October 4, 1984. A pleading filed by
Suffolk County on October 15 was struck by the Board in its
October 22 Memorandum and Order. None of the pleadings before
this Board on LILCO's original motion addressed the merits of
the LILCO Emergency Plan as a matter of State law.

4/ Memorandum and Order Deferring Ruling on LILCO Motion for
Summary Disposition and Scheduling Submission of Briefs on the
Merits ("October 22 Order").

5/ To aid in that process, the Licensing Board requested the
parties to address three further issues: (1) what the Board
should do if (contrary to its apparent expectation) the New
York State court had not reached a decision before the
Licensing Board's initial decision was completed; (2) how many
of LILCO's proposed actions were actually required by federal
law; and (2) whether New York State/Suffolk County emergency
response participation, unplanned and unrehearsed on any
Shoreham-specific basis, would have, on balance, a more helpful
or harmful effect. October 22 Order at 3-4. The first ques-
tion elicited the first treatment of the merits of state-law
issues before the Licensing Board; that question, and the par-
ties' answers, have now been mooted by the February 20 decision
of the New York State Supreme Court. The second question was
addressed to a preemption theory based on conflict between

(footnote continued)



Appeal Board's decision in the Indian Point 2 cooling tower case,

Consolidated Edison Co. (Indian Point Station, Unit No. 2), ALAB-

399, 5 NRC 1156, 1170 (1977), for the proposition of federal ab-
stention in ruling on unresolved matters of state law, in order to
avoid either presuming conflicts where they might not exist or
trenching on legitimate areas of state jurisdiction.

Since the Licensing Board issued its October 22 Order, the
reason for further abstention has vanished: on February 20, 1985,

the New York Supreme Court ruled, in Cuomo and Suffolk County v.

LILCO, No. 84-4615, that as a matter of New York State law LILCO

does not have the authority to implement its Shoreham Emergency

Plan.6/ That decision, which does not distinguish among any of

(footnote continued)

federal and state schemes of regulation, a matter which (among
other preemption theories) is now ripe. The third question was
responsive to matters raised in the initial papers of Suffolk
County and New York State on the issue of the realism" of any
assumption that, in the event of an actual emergency, Suffolk
County and New York State would not respond with the resources
available to them. That guestion is not strictly relevant to
LILCO's legal authority under federal law. The parties'
responses to the Board's October 22 Order are as follows:
LILCO's Brief on Contentions 1-10, November 19, 1984; Suffolk
County and State of New York Response to ASLB Memorandum and
Order Dated October 22, 1984, November 19, 1984; LILCO's Reply
Brief on Contentions 1-10, November 29, 1984; Suffolk County
and State of New York Reply Brief on Contentions 1-10, November
29, 1984; and NRC Staff's Response Pursuant to Licensing
Board's Memorandum and Order of October 22, 1984, December 7,
1984.

6/ LILCO forwarded a copy of this decision to the Board and
parties on February 22.




the actions LILCO would take, squarely poses the issue whether the
actions proposed by LILCO, if necessary to comply with NRC regula=-
tions and thus necessary to obtain a federal operating license for
Shoreham, are permitted as a matter of federal law notwithstanding
their status under New York State law, where it is undisputed that
New York State and Suffolk County have the authority to carry out

these functions but have refused to do so.7/

The merits of this question have been briefed at length by
the parties, and LILCO is not aware of any material developments
of law or fact, besides the New York State court decision dis-
cussed above,8/ other than the decision last week by the United

States Supreme Court in Garcia v. San Antonio Metropolitan Transit

Authority, No. 82-1913 (February 19, 1985) (slip opinion), copy
attached. In that case (slip op. at 28), the Supreme Court over=
ruled National League of Cities v. Usery, 426 U.S. 833 (1976), a

case heavily relied on by Intervenors for the proposition that the

1/ LILCO disagrees with the New York State court's decision
and intends to seek appellate review of it. However, LILCO be-
lieves that this Board should not await the conclusion of that
process before acting: the decision will become effective upon
entry of an Order of Judgment as a matter of New York law; and
the complete review process (through the New York Appellate Di-
vision and Court of Appeals, with an appeal to the U.S. Supreme
Court) bids fair to take two or three years at least.

8/ The Board may desire further discussion of issues by the
parties. If so, LILCO suggests that the Board define any such
issues as clearly as possible and require the parties to limit
any comments to those specific issues, within a short time
frame and tight page limitations.




10th Amendment would prevent the exercise of federal power on the

issues before this Board in order to permit LILCO to implement its
Shoreham Emergency Plan, even if it were to find that federal pre-
emption would otherwise apply.9/

In reaching its decision, the Supreme Court rejected as

"unworkable" the four-part test established in National League of

Cities and successor cases, particularly that part dealing with
"traditional governmental functions" of states.l10/

The Court stated:

We therefore now reject, as unsound 1in
principle and unworkable in practice, a rule of
state immunity from federal regulation that
turns on a judicial appraisal of whether a par-
ticular governmental function is "integral" or
"traditional." Any such rule leads to
inconsistent results at the same time that it
disserves principles of democratic self~-
governance, and it breeds inconsistency pre-
cisely because it is divorced from those
principles.

Slip op. at 18. The Court then observed that while the Constitu-

tion protects the States against infinite expansion and

9/ See, e.g., Opposition of Suffolk County and the State ot
New York to LILCO's Motion for Summary Disposition . . . ,
September 24, 1984, at 55-57.

10/ The Court found, for example, that the test had led to
inconsistent results as applied to licensing of automobile
drivers (found protected under National League of Cities in
U.S. v. Best, 573 F.2d 1095, 1102-03 (9th Cir. 1978) and to
regulation of traffic on public roads (found not protected in
Friends of the Earth v. Carey, 552 F.2d 25, 38 (2nd Cir.),
cert. denied, 434 U.S. 902 (1977)), see slip op. at 9-10.




application of the Commerce Clause powers of the Federal
Government, that protection is one of "process rather than one of
result," inherent in the structure of the federal system. Slip
op. at 25; see also id. at 19-26. The Court concluded that in

National League of Cities it had

attempted to articulate affirmative limits on
the Commerce Clause power in terms of core
governmental functions and fundamental
attributes of state sovereignty. But the model
of democratic decisionmaking the Court there
identified underestimated, in our view, the
solicitude of the national political process
for the continued vitality of the States. At-
tempts by other courts since then tc draw guid-
ance from this model have proved it both im-
practicable and doctrinally barren. In sum, in
National League of Cities the Court tried to
repair what did not need repair.

Slip op. at 27-28. LILCO submits that if this Board finds that
the Atomic Energy Act and subsequent legislation set up a
framework where state law prohibitions on LILCO's exercise of
federally required emergency planning functions are preempted, the
argument that the 10th Amendment prohibits the exercise of those
functions because they involve "traditional functions" of state ..
local governments has been dispositively rejected.

The Board's proposal last October to decide any remaining
legal authority issues in its initial decision was appropriate and
should now be pursued. The doctrine of abstention, as a part of
federal-state notions of comity, suggests this Board's avoiding

conflicts with duly constituted state tribunals where possible; it



does not require or suggest cedina decisions on federal law ques-
tions within its expertise to non-federal bodies.ll/ The conflict
petween federal and state schemes, if it ever will exist, now ex-
ists: unless the New York State court decision is overridden on
federal-law grounds, LILCO will not be able, by itself, to imple-
ment its Emergency Plan regardless of its substantive merits.
Waiting for any higher-level state court decision will not sharpen

that fact.l12/

11/ This Board's determination to permit a New York State
court to rule on questions of state law before reaching its own
decision is merely consistent with a rule first formulated by
the U.S Supreme Court in Railroad Commission of Texas V.
Pullman Company, 312 U.S. 496, 500-501 (1941), which stands for
the proposition that federal courts, and by analogy federal
agencies, may refrain from deciding cases, or aspects of cases,
in which state action is challenged in federal forums as con-
trary to the federal Constitution if there are unsettled ques-
tions of state law that may be dispositive of the issue and
avoid the need for deciding the constitutional question. Typi-
cally, where a federal tribunal has decided to exercise
"Pullman-type" abstention, the parties are instructed to seek a
declaratory judgment in state court on the state law issues and
the federal body does not dismiss the action but stays it and
retains jurisdiction pending the outcome of proceedings in
state court. See generally, Wright, Miller and Cooper, 17
Federal Practice and Procedure: Jurisdiction § 4243 (1978}, at
472-473.

The New York State Supreme Court decision of February 20
is consistent with this "Pullman-type" abstention structure.
It both purports to be a final decision and deals exclusively
with state-law issues. Federal law questions were never placed
for decision before the state court since the case was decided
on cross motions to dismiss and for summary judgment limited by
the Court's October 2, 1984 Order to state law 1issues, and the
case thus never developed to the point where LILCO would have
filed an answer and pleaded its formal defenses LILCO also
notified the New York State court prior to October 2 that it
had placed the federal preemption issues before this Board.

12/ In the Indian Point case, the NRC Licensing Board's deci-
sion was rendered after decisions by the New York State Supreme

(footnote continued)



Abstention by this Board to this point, while not required,
has not been inappropriate, though LILCO has already begun to be
prejudiced by the passage of time.13/ Further delay in ruling,
however, will begin to prejudice LILCO seriously. It has already
been over six months since the record in this case closed and over
four months since the issues raised by LILCO's motion were
briefed. LILCO's attempts to induce FEMA to schedule a graded
emergency exercise, required by the NRC's regulations for issuance
of an operating license, have been thwarted thus far by the

unresolved nature of the legal authority issues.l14/ While this

(footnote continued)

Court and the Appellate Division, but before any action by the
Court of Appeals. The NRC Appeal Board criticized the Licensa-
ing Board's failure to give proper consideration to limitations
placed by the New York State Appellate Division on the Supreme
Court's initial decision, since the Licensing Board had thus
failed to base its determination of the issue upon the highest
state court decision then available in that litigation. Howev-
er, the Appeal Board did not suggest that waiting for the New
York Court of Appeals to rule was necessary. Further, the Ap-
peal Board noted that no greater powers could be conferred on
the local zoning board than already had been, without running
afoul of federal preemption. These circumstances argue, by
analogy, that this Board should rule on the preemption issue at
this time since there is no logical possibility that an appel-
late review could confer greater power on New York State and
Suffolk County relative to LILCO, and thus no possibility that
a federal-state law conflict could be sharpened more clearly,
than is the case now. See ALAB-399, 5 NRC 1156 at 1170-71.

13/ See Transcript of Conference of Counsel, January 4, 1985,
at 15,763-65, 15,778-=79 (Irwin).

14/ 1d. at 15,778 (Glass).
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record lies fallow further issues, such as that relating to desig-
nation of the Nassau Coliseum and now that of provision for per-
sons exposed to dangerous levels of radiation,l15/ arise. Further
delay in resolving this issue would only prejudice LILCO fur-
ther.16/

Equally important, there is no reason relating to the guality
and nature of an ultimate decision for this Board to stay its hand
further. The conflict between federal and state law exists now.
Determination of the extent and resolution of that conflict re-
quires determining what is actually required by NRC regulations;
this Board, with the full record of this proceeding before it and
with the expertise in NRC requirements, is far better equipped
than any other tribunal to construe and apply the Commission's
regulations to this situation.

LILCO respectfully renews its request to this Board of August
6, 1984, to rule on the gquestion of whether state-law prohibitions
against LILCO's implementing federally imposed emergency planning

requirements which New York State and Suffolk County have the

15/ See Motion of Suffolk County and New York State to Admit
New Contention, February 25, 1985, based on GUARD v. United
States Nuclear Regulatory Commission, No. 84-1091 (D.C. Cir.
February 12, 1985).

16/ Both the federal courts anc the NRC have recognized that
prejudice to a litigant from delays during the pendency of an
extended state-court review process may obviate further
abstention. Indian Point, supra, ALAB-399, 5 NRC at 1170-71;
see also Wright, Miller and Cooper, supra, id. at § 4243 p. 473
& n.l10.
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authority but have refused to implement, are overridden as a mat-
ter of federal law. LILCO also respectfully suggests that if the
Board believes any issues bearing on its decision on this question
have not been adequately discussed by the parties thus far, it so
notify the parties and permit them a short period to submit fo-
cused comments of specifically limited length on such issues.
Respectfully submitted,

LONG ISLAND LIGHTING COMPANY

Mol P o

Yonald P. Irwin
James N. Christman

Hunton & Williams

707 East Main Street

P.0. Box 1535

Richmond, Virginia 23212

DATED: February 27, 1985

ATTACHMENT: Garcia v. San Antonio Metropolitan Transit Authority,

No. 82-1913, United States Supreme Court, February
19, 1985.
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sutonomy.” EEOC v. Wyoming, 460 U. ., at 286. With
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tation on federal authority inherent in the delegated nature
dCWMlmmphdpdmdmby
mmmmcumhdmmmmm
qm&ohthmdmi‘duﬂcovmtw.
Ithnomnltyzoohcrndmtbtempodﬁondmhd-
eral Government was designed in large part to protect the
States from overreaching by Congress." The Framers thus
pntho&shsnhhthcuheﬁonbﬂhdtb!lmﬁve
and the Legislative Branches of the Fed ral Government.
The States were vested with indirect influence over the
Bm.olmuﬁvumdﬁnﬁddmybyweon-

mmmudmmmm,wmmﬁm
of their governments.” The Federalist No. 46, p. 332 (B.
Wright ed. 1961). Similarly, James Wilson observed that “it
m.bvorluobjoctinthc(}onnnﬁon'toprovﬁofortho
mdmsmmmmwmm

“See, 0. 9..7. w.:wwumumwm
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Role of the States in the Composition and Selection of the National Govern-
-.ucd-x.ln.w(mumn-wwd
r“mwl—uyumm-w
of the Nation, 80 Wash. U. L. Q. 779 (1982).
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The Federalist No. 62, p. 408 (B. Wright ed. 1961). He fur-
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branch of the (federal] ( is added). The
Federalist No. 43, p. 315 (B. Wright ed. 1961). Sez also
M'Culloch v. Maryland, 4 Wheat. 316, 435 (1819). In short,
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grown from $7 billion to $96 billion.® As a result, federal
mnummhrabwtou-ﬁthdmmwpv-
ernment expenditures.” The States have obtained federal

ment Act of 1974, 88 Stat. 633, as amended, 42 U. S. C. §5301 ot seq.; and
the Juvenile Justice and Delinquency Prevention 3%
1109, a8 amended, €2 U. 8. C. §5601 ¢ seq. See aiso Census, Federal Ex-

5
=
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"See 16 U. 8. C. §834(0); 29 U. 8. C. {15202 29 U. 8 C. §402(e): 29
U. S C. §652(5); 29 U. S. C. #§ 1008(b)X(1), 1002(32); and Parker v. Browm,
517 U. 8 341 (1943).
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power under the Commerce Clause. See

United States v. Darby, 812 U. S. 100, 116-117 (1941). Due
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National League of Cities v. Um.aU.S.ll!(lm.h

overruled. ‘l\n”ﬂdhmcutbmud.
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It is 90 ovdered.
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Congress, to assure that the National Government
would be sble to deal with national economic problems.
mw.mcmhnmav.Jmcmum
Stesl Corp., 301 U. S. 1 (1987), and United States v. Dardy,
mu.axoouun.wmmmwa
mmmmumx«nwm
tion. Jmommumwmmm:
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the commerce power. The Court based the expan-
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the permitted end.” United States v. Dardy, supra, st 124.
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the of commerce among the states. It ex-
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upon by Wickard v. Filburn, 817 U. S. 111, 124 (1942), and
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the recent expansion of the commerce power. “Let the end
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