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Ben B. Hayes, Director 5 y; _4 g, gg.

Office of Investigations

05fTr y e:[[@"
U.S. Nuclear Regulatory Commission

UCC.4 D g (Washington, D.C. 20555
:..hcy

Re: Docket No. 50-382 OL, Louisiana Power &
Light Company (Waterford Steam Electric
Station, Unit 3)

. - n,g a..s 4 a~3
Dear Mr. Hayes: -

--

Your letter of December 24, 1984, does.not provide a
sufficient response to our " communication"'oT Becember 19.
Indeed, it provides no substantive information whatsoever
concerning the pending investigations being conducted
your office in connection with the Waterford facility.gy Our
December 19 order directs you to supply us with such
information, in writing, on an ex parte, in camera basis by
January 14, 1985. As discussed in our order, we have taken
this action pursuant to the Commission's " Statement of
Policy, Investigations, Inspections, and pjudicatory
Proceedings," 49 Fed. Reg. 36,032 (1984). Although the
policy statement refers to the preparation of a transcript.

.

1
Although you sent a copy of your letter to-the

Commission's Secretary, presumably for inclusion in the,

public docket, you did not serve it on the parties in this
pending adjudication. Because of the complete absence of
any investigatory information in the letter, there is no,

i reason why the parties should not have been served.
Accordingly, we are asking the Secretary to serve your-

i December 24 communication, along with this response, on the
.

'
. parties.

| 2
In view of our familiarity with the 'pericy statement,

| as evidenced by our December 19 order, it was quite
[ unnecessary for you to-supply us with another copy of it. A
j portion of that statement, however, warrants special note
j here.

The Commission believes that the boards, using the
procedures established in this Policy Statement,

i

can resolve most potential disclosure conflicts
once they have been advised of the nature of the'
information involved, the status of-the inspection
or investigation, and the projected time for its

(Footnote Continued)
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of the in camera proceedings, it does not preclude the
preliminary written submissions we seek by our December 19
order. Because your office is apparently conducting some 11
investigations, the substance of which is unknown to us, we
prefer to have a cohereng,-well-focused written presentation
before any oral hearing.

You may be assured that we will protect the
confidentiality of any written or oral material presented in

. accordance with the Commission's policy statement.

.

Sincerely,

Is/
Christine N.'7 Kohl,, Chairman

.

/
': :.. . .; s

.^
1

W. Reed Johnson

Isl
.Howard A. Wilber

Atomic Safety and Licensing
Appeal Board for the
Waterford proceeding

cc: S. Chilk, Secretary (with instructions to serve all
'

parties with copies of this letter and'that of
B. B. Hayes, dated December 24, 1984)

(Footnote Continued) .

completion. These procedures are designed***

to allow the boards to determine the relevance of
material to the adjudication, and whether that
information must be disclo, sed to -the parties, and,,

if disclosure is required, to provide a mechanism
for case' management both to protect investigations

'

and inspections and to allow for'the timely
provision of material and relevant information to
the parties.

49 Fed. Reg. at 36,033 (emphasis added).
,

3
A copy cf the in camera transcript of.your office's

recent presentation to the Commission on the Waterford
investigations will not do. Specially prepared written
submissions are generally more organized than oral reports.
Further, they do not include the potentially influencing
comments, interjections, and discussion of others at the
meeting.

. .
'
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December 24, 1984
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UNITED STATES OF AMERICA'

NUCLEAR REGULATORY COMMISSION

'85 Jgy-4 9g %
BefoFe Administrative Judges:

OFF
Christine N. Kohl, Chairman DOC .RfiAin
Atomic Safety and Licensing Appeal Board sa sc8W"

U.S. Nuclear Regulatory Comission
Washington, DC 20555 ,

Nbd igDr. W. Reed Johnson, Howard A. Wilber. .
Administrative Judge - Administrative Judge - -

Atomic Safety and Licensing Atomic Safety and Licensing
Appeal Board Appeal Board

U.S. Nuclear Regulatory U.S. Nuclear Regulatory
Comission Comission

Washington, DC 20555 Washington, DC 20555

In the Matter of

LOUISIANA POWER & LIGHT COMPANY Docket No. 50-382 OL

(Waterford Steam Electric Station,
'

Unit 3)

Dear Administrative Judges: .

We appreciate the opportunity to assist the Atomic Safety and Licensing
Appeal Board in this matter and trust this letter provides a sufficient
response to your comunication of December 19, 1984. The Office of
Investigation stands ready to provide the Appeal Board in an ex parte,
in camera session any information developed by OI relevant and material
to the Board's inquiry. As there are several ongoing OI investigations
being conducted regarding the Waterford project, there is a considerable
amount of preliminary information already developed, There is also a
substantial amount of investigative effort to be accomplished before the
01 investigations are concluded.,

.

At this point, there is no information which might be dls~ closed to the
parties under protective order. Infomation which even arguably at this
juncture may appear appropriate for s6ch di,sclosure may, as an
investigation progresses, take on a new or different meaning thus
negating the appropriate basis for its present disclosure.

Premature disclosure to. parties, even under protective order, provides
at least the potential for discovery of the lines of investigation, the
opportunity for the tailoring of testimony, and ultimately a debasing of

'

the integrity of the investigative process. Indeed, the licensing
process is best served b'y a complete record, yet the record can never be
complete if the premature release of infonnation thwarts the further
collection of that very information.

.
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Administrative Judges 2 December 24, 19E-

In Ol's view, a prophylatic approach is the most reasoned and dictates
that 01 will orally provide the Board any information it deems relevent
and material. Upon conclusion of an investigatior. 01 will provide the
Board a copy of its report of investigation less any celetions made for
privacy or confidentiality purposes.

'
Since- ly,

1,

i-

~ '

Ben B. Haye Di ctor
Office of In st gations

- . .

cc: ' 5.Chilk, SECY-

S. Aloot, OGC
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! filed with the Department by the Trust. conflicts between the NRC's guidelines for disclosure of informa tion
Such plan is not required to include in responsibility to disclose information to conceming investigations and
the annual report any information adjudicatory boards and parties. and the inspections should apply to al! NRC |concerning individual transactions of NRC's need to protect investigative offices.Those recommendations have '

L the Trust. material from premature public been incorporated in this Statement.
-

| (c) Reporting Information Relating to disclosure. " Statement of Policy-. In' addition, two comments were ;W Trust to be filed with the Investigations and Adjudicatory submitted by members of the public.-

Depo. finent oflabor. The following Proceedings." 48 FR 36358 (August 10.. One commenter stated that the
.

informat.:, regarding the Trust must be 1983). withholding ofinformation from publicreported foi he fiscal year of the Trust Those interim procedures called for disclosure should be confined to the
t

ending with o. within the plan year for. the NRC staff or Office ofInvestigstions nunimum essential to avoid -

which a Participsting Plan's annual (OI), when it felt disclosure of compromising enfomement action. and
| report is made: information to an adjudicatory board that appropriate reposentatives cf each

(1) Name. addrers and employer was required but that unrestricted party should be allowed to parucipt, '

identification number (EIN) of the Trust disclosure could compromise an under suitable protective orders in aay
; (2) A list of all Participating Plans . inspection or investigation. to present in comero proceeding except in the most
; investing in the Trust identified by plan the information and its concerns about exceptional cases. -

nsmc. ph:n m;mber. and name and EIN disclosure to the boardin eca,erc.
The other commenter maintained thatof the plan sponsor as they appear on without disclosure dithe substance ofi an in ecmero presentation to the boardj the annual return / report. and each the information to the other parties. A ~?with only one party present is

,

plan's percentage interest in the Trust as board decision to disclose the,

of the beginning and ending of the fiscal information to the parties was undesirable and violates the ex porte
; year of the Trust appealable to the Commission, and the rule.That commenter suggested an,

| (3) A statement of assets and board was not to order disclosure until alternative of having the attomeys or

liabilities of the Trust the Commission addressed the matter.
authorized representatives of parties'

. (4) A state =ent ofincome and That Statement of Pohey was to who have signed a protective agreement

; expenses of the Trust remain in effect until the Commission present at any in comero presentation,
wim appropriate sanchas for violahg i(5)The assets held forinvestment received and took action ca the: '

|. (including the acquisitions and recommendations cf aninternalNRC e * eti * 2

,s cesideringdispositions during the fiscal year of the task force established to develop 6 and de iTrust). leases and obligations in default, guidelines for reconc|iling these conflicts
Task F a decided the wo d beand compensation paid by the Trust for in individual cases. The Commission in

services in the manner required by the that Statement also requested public appropriate,in order to better explain
instructions to the annual return / report comments on the propriety and h Caission's policy in this area. to
Form 5500; desirability of ex pcife m comera provide h foDW Wen of &<

{ (6) A report of an independent presentation of information to a board. et k un b d ' :

qualified pubhc accountant regardm, g and suggeshns for any better nin
the statements and schedules described alternatives. to the boards and parties and the need
in subparagraphs (2) through (5) above The Task Force submitted its report to to pmtect est information:

I which meets the requirement 4 of 29 CFR the Commission on December 30.1983. All parties in NRC adfudicatory
0520.103.-1(b)(5). A copy of that report w!Il be placedin procudings. including the NRC staff. -

The Trust shall file the information the Commission's Public Document have a duty to disclose to the boards
described in this paragraph (c) with the Room.The Task Force approved the and other parties allnew infor=ation
Department by mailing it to: Office of principles discussed in b they acquire whichis considered
Reports and Disclosure. Of2ce of Commission's earlier Statement of material and relevant to anyissue in
Pension and Welfare Benefit Programs. Policy, and made several .

disclosure is required to allow full
controversy in the g-: - m, Such

U.S. Department of Labor. 200 recommendations intended to define
Constitution Avenue. NW. Washington, specificaUy the responsibilities of the resolution of allissues in the pw._,,i

i D.C. 20210. Attentiorn Texas Commerce boards, the staff. and O!in presenting The Cor. mission expects all NRC offices .
Ao. utilize procedures wluch wt!! assure

disclosure issues for resolution,d that the prompt and appropriate action to fulfillTrust Co. Ahernative Method of
The Task Force recommendeCompliance.

i final Policy Statement. explain that full this responsibility.
; $!sne t washington. Dn. this ath day of

disclosure of materialinformation to However, the Commission recognizes -

; -
"

A.a hienka, adjudicatory boards and the parties is that there may be conflicts between this
the general rule, but that some conflicts responsibility to provide the boards'and

Admuu. smsor. office ofpension and welfa" ktwun b dug to disclose and the parties withinformation and an: s

#*"'N' ##9"*"'-'
need to protectinformation wiU be investigating or 1; 3 office's need-

l''*"*''***'''d****""I laevitable.The Task Force further to' avoid public disclosure for either or .

* * ' " * * * * * * * ' * * * " " _ _ _ - - - -
- disclosm to 6e parties b inihuy

_ _ _ _ _ - . - - - -

recommended that issues regarding both of two reasons:(1)To avoid
'

!
! NUCl EAR REGULATORY determined by the adjudicatory boards ' Both -w else hel ded esgreseens

COIAMISSION with provision for expedited appellate rard*s **'*'s beyond ensspe w one policy
s"iewmeet winch ie sensermed estr wiej . review, and that procedures for thes

esublishing e precedene w hesidie sesame'

/ Statement of Policy; investigations,. resolution of such conflicts be . bei e the deey se diselese nedermanes as the
!

Inspections,and Adjudicatory established by rule. Finally, the Task boerds and pernes and the need te preiset that

P * * " di * Force suggested that existing board . mformma.Fw imunes. eenes uten wu est>

j notification procedures should remain M c g emem
.'

'"
, werene rms b endOn August 5.1983, the Commission set unaffected by the Policy Statement, and

,
-

neuncenen. Aneeerressemendediheith Nacforth interim procedures for handling that those procedures and Commission is, prove se guhiy stus in.nus ians.
*

! 8
, . - - - - - - - - , - - - - -
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compromising an engoing investigation .of each individual case. How ever, the These procedures are designed to allow
of t .spection: and 4) to protect Commission does note that as a general the boords to deter =ine the relevance of .

cen5dential sources. The importance of rule it favors full disclosure to the matenal to the adjudicatier. and
protecting information for either of these boards and parties. that information whether that information must bereasons can in appropriate should be pr'otected only when disdosed to the parties, and. if
circumstances be as great as the necessary, and that any limits on disclosure is required, to provide a.,

impcitance of disclosing the information disclosure to the parties should be mechanism for case management both 1

;
'

to the boards and parties. limited in both scope and duration to the- to protect investigations and inspections |With regard to the first reason. minitnum necessary to achieve the and to allow for ihe timely provision of
.
'

cvoiding compromise of an investigation prposes of the non-disclccure policy. material and relevant information to the <

or inspection, it is important to informed ' The purpose of this Policy Statement parties. As such these procedures are
>

licznsing decisions that NRC inspections is to establish a procedure by which the analogous to the procedures for
and investigations are conducted so that conflicts can be resolved. The Policy resolving disputes regarding discovery,
all rsirvant information is gathered for Statement takes over once a see. e.g.,10 CFR 1740(c). and do not !appropnate evaluation. Release of determination has been made, under violate the prohibition in 10 CFR .780 '

i
,

investigative matenal to the subject of established board notification against ex porre discussion of .1 an investigation before the completion procedures. that information should be substantive matters at issue.
of the investigation could adversely disclosed to the boards and public. but In accord with the above discussion.affe et the NRC's ability to complete that 01 or staH believes that the information the Ccemission has decidsd that theinvestip.tien idly and adequately. The should be p otected.In those cases the procedures te be followed. where there

1 s b,2Kct. upon discoving what evidence Cornmission has decided that the onlY is a conflict between the need forI the NRC hr.d al cady acquired and the workable solutien to prctect both disclosure te the board and par.*ies anddirection being tahn by the NAC interests is to provide fer an in ecmere the need to protect an invest;;ation or, '

in sstigation. might attempt to alter or presentation to the board by the NRC inspection. willinclude in c:merc! 1;mit de direction or the nature or staff or 01. with no party present. Any
; ava!~.zbilPy of further statements or other procedure could defeat the presentations by the staff or 01.

However, because this prendureevidence, and perett NRC from pu pose of non-disclosure and might ripresents a departure frcm rormal
'

learning the faets.The failure to actuallyinhibit the acquisition of Cn= mission procedure. it is the
-

j ascertain all relevant facts could itself informatica critical te decisions. * Co==ission's view that the decisionrvsdt in the NRC making an uninformed Allowing the other parties or their,

should be implemented by rulemaking.lice : sing decision. However, the need to representctives to be present in all Accordingly, the Ccmmission directs the
,

pctset irJormation developed in cases. even under a protective.o-der.
im e=tigations orinrpections usually could b each promises cf con!!dentia!!!y NRC staff to commence a rulemaking ort

,

the matter.ends once the invertigation or or allow the subject of an investi ationFtrapsetion is ce=p!eted and evaluated to prematurely acquire information Until ec=pletion of the rulemaking.
fer possible enforcement action. about the investigation. % e note in this the following wd.l! control the procedures.

;

j , The second reasen for not disclosing regard the difnculties of attempting to m be idlewed in resdving corJ1icts
; mvestigative material-te protect prevent a part) s representative from between the duty to disclose to boards

confidential sources-hss a different . talking to his cuent about the relevance and the need to p otect informahon4 ,,

bas:s. Indisiduals somet;mes present of theinformation and how to respond developed in investigation or inspection-.

sa!c y co=ce ns to the NRC enly after to it even under a protective order. 1. Established board notification '

being assured that their indindual The Commission believes that the procedures she d be used by staff or 01
yetemine wh Ser hadoninidenuty will be kept confidential. This boards. using the procedures established t

| dzstre for confidentially may anse for a in this Policy Statement. can resolve Geir Possessien is potenhaHpelevant
i number of reasons. includiis the most potential di:cicture confucts once ""d * 2 a pen .g a $ cat e

possib!!!!y of harassment and they have been advised of the nature of proceedirg. W gmral rA is that aD, .

i retaliation. Confidential sources are a the information involved. the status of information warranting disclosure to the
j vsluable asset to NRC inspections and the inspection or investigation, and the 8*d P
, invsstigations.Reir.asing names to the projected time for its completion. In , don is 6 s of' '

: parties in an adjudication after many cf the cases when the procedures ongoinginvestigations orinspections
1 promising conf;dentialh to sources in this Policy Statement are triggered b}. should be disclosed. except as previoed

would be detrimental to the NRC's a concern for premature public ~ b'''I"*'

overall inspection and investigation disdosure,it may be possible for boards 2. When staff or 01 believes that it<

! i

cetrvities because otherindividuals may to provide for the timely consideration provide,ut3 in a particular case to. .
has a d

be reluctant to brm;inic mation to the of relevant matters derived from an adjuoicatory board with!

! NkC. However. the need to protect investigations and inspections through, infomation concarning an inspection or
.

: confid:ntial sources does not end when the deferral or rascheduhnt ofissues for mvestigation. or when a board reouests'

th2 investigation or inspection is hearing. In other instances, the boards- such,information. staff or O! should -

i completed and es aluated for possible may be able to resolve the con 0ict by pronce the infomation to the board and
| .cnforcement action. placinglimitations on the scope of parities unless it bebeves that

.

,

! By this Policy Statement. the disclosure to the parties. or by using unrestricted d!sdosure would prejudice
| Commission is not attempting to resolve protective orders. an ongoing inspection orinvestigation.
! th> conflict that may arise in each case The Commission wishes to emphasize or meal conndential sources.lf stah
; between the duty to disclose that these procedures do not abrogate 01 believes unrestrictrd disclosure -

{ infonnation to the boards and parties the well-established principle of ,

'

and the need to protect that information administrative law that a board may not [@|,,s;. m g..y, = ,

erits scurce. The resolution of actual use ex porte information presented ur mam.ni wet .p,iy i. .ny , .m .r u.
,

canflicts must be decided on the merits comem in making licensing decisions. c,. ween 9eh mer hm me pmwn. -
<

i
|

.
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would have these adverse results,it brief. shall be kept in ecmere to the pennsylvania. The license provides.
Should prepose to the board and parties extent necessary to protect the pu. poses ameng ether things. tha. a is subject to
that the information be disclosed under of non-disclosure. all rules. regulations anc Orders of the
ouitable protective orders and other ne Commission recogni:es that no Nuclear Regulatory Co==:ssion (the
restrictions unless such restricted other party may be in a position Cc= mission) now and hereafter in
disclosure would also defeat the effectively to respond to staff or Ors effect.
purpose behind non. disclosure. If staff brief because the proceedings have been Dor 01 believes that any disclosure, conducted in comere. However. in those
however restricted would defeat the cases where another party feels that it is On November 19.1950, the
purpose behind non-disclosure,it shall in a position to file a brief. It may do so Commission published a revised section
provide the board with an explanation within seven days after staff or 01 files 10 CFTs 50.48 and a new Appendix R to
of the basis of its concern about its brief with the Commission. 10 CFR 50 regarding fire protection
' disclosure and present the information 3. Staff or 01 shall notify the board features of nuclear power plants (45 FR
to the board. in comero. without other and, as appropriate. the Com=ission. if 76602). The revised section 50.48 and
parties present. A verbatim transcript of the ' bjection to disclosure to the parties Appendix R became effective ono
the in ecmero proceeding will be made.* of previously withheld information, or February 17.1981. Section C of

All parties should be advised by the any portion of it, is withdrawn. Unless Appendix R cuntains fifteen
board of the conduct and purpose of the the Cc= mission has directed othe wise, subsections. lettered A through 0, each
in ecmere proceeding but should not be such information-with the exception of of which specifies requirements fcr a
infc med of the substance of the theidentities of conndentialsources - -partcular aspect of the fire protectioninformation pret ented. If. after such in may then be disdosed withcut further features at a nudear power plant. Onecamero presentation, a board finds that Commission order. cf these fificen subsactions. G.G. is the.disclosun to cther parties under 4.When a board or the Commission subject of this exemption.
protective c: der or othe wise is required determines that inictmation concerning Susection III.G specifies detailed(e.g.. v.ithholing information may
preju6,ce one or more parties or a pending investigation orinspection requirements for fire protection cf the

should not be disclosed to the parties, equi; ment used for safe shutdewn byjeepardize 1:mely completion of the
proceedings. or the board disagrees that the record of anyin ccmero proceeding means of separaLion and barriers

conducted shall be deemed sealed (m.G.2). If the requirements fortelease will preiudice the investigation)- pending further order. That record will separation and barriers cannot be met init shall notify staff or O! ofits intent to
. cider disdoture. specifying the be ordered included in the public record an area, alternative safe shutdown

infermation to be provided, the terms of of the adjudientery pr6ceeding upon capt.h!!ity. independent cf that a en and
any protective order proposed. and the completion of the inspection or equi; ment in that area is required
basis for its condusion that prompt investigation. or upon public disclesure (III.G.3).

,

disdorure is requirec.The staff or 01 of the information invclved. whichever in response to previous requests from
shall provide the board within a is earlier. subject to any privileges that the licensee, the Com=ission g anted an

may validly be claimed under tne execption to requirements of subsection' bba , a71 ement f ob ections Commissien's regulations. including m.G and m.1. on March 24.19E3. By
concurrence.lf the beard disagrees with protection of theidentifyof a letter dated December 16.1983 and
any objection and the disagreement c niidential source. Only the supplemented by letter dated May 30,
cannot be resolved the board shall Commission can orderidense of the 1984. Duquesne 1.ight Cc=pany
pro =ptly certify the record of the in identify of a confidential source. requested cdditional exemptions from
ccmere proceeding to the Commission

Sepember. sm. gton. D.C. this rth day of
the requirements of Subsection III.G ofDated a't Washin

for resolution of the disclosure dispute. Appendix R.
and so inform the other parties. Any , Nuclear Regulatory Commission. m
licensing board decision to order samuey.Chuk. -

We have reviewed the licensee'sdisdosure of the identify of a Secremryof t1:e Commission. .

confidential source shall be certified to exemption requests and evaluation of.

I" De* *'-85'n n*"-5** 1the Commission for review regardless of - these requesis is as foUows:
m.ui.c coot ruo.es.es

whether 01 and stafIconcur in the L FixedSuppression andDetection
disclosure.* The board's decision shall Syst e s.

be stayed pending a Commission (Docket No. 50-334)
decision. The record before the - For the foDowing areas, an exempt,on~

- Commission shall consist of the Duquesne Ught Co., et al. (Beaver is requested from Section III.CJ to the
transcript. the board's Notice ofIntent to Vaney Power Station Unit No.1); extent it requires fixed suppression and
require disclosure and the objections of Ezmption detec:fon to be provided throughout a-

.

6 area for N abah skdownStaff or 01. Staff or O! may file a brief
1

with the Commission within ten days of has been provide 6
filing a statement of objections with the The Duquesne Ught Company. Ohio Primary Auxiliary Building (PA-1A).
board. The record before the Edison Company and Pennsyh'arua Dev. 768
Commission. including staff or Ors Power Company (the licensees), are the

holder of Facility Operating 1.lcense No. Control Room HVAC Equipment Room

* Nothms in this Sistement prohibits staff on 01 OPR-68 which authorizes operation of - (CR-2) Dev 713
from shanng informstron. the Beaver Valley Power Station. Uni. Eraergency SMtchgear Rooms (ES-1 &

* ne commis. ion h.s deeded to revie- ..y No.1 (the facility) at stesdy-state power 2). Dev. n3
licensing board decision ordering disclosure of the levels not in excess of 2652 megawatts Process Instrument Room (CR-4). Dev.6dentJy of a conndential source becas e of the-

thermal.* Die facility is a pressurized U3
ves is to y m cling e nti of water reactor (PWR) located at the Communications Equipment & Relay-

conndentist sovrees. licensee's site in Beaver County,. Panel Room (CR-3). Dev.n3
,

- _ _ - _ - _ _ _ _ _ __ _ _ _ - _ _ _


