UNITED STATES
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING APPEAL PANEL
WASHINGTON, D.C. 20655 D
January 3, 1985

B g

Ben B. Hayes, Director =4 A1:38
Office of Investigations
U.S. Nuclear Regulatory Commission REFICS 52 ponams.
Washington, D.C. 205535 A A

Re: Docket No. 50-382 OL, Louisiana Power &

Light Company (Waterford Steam Electric
Station, Unit 3)

CN;-..-- W el 4~—VJ
Dear Mr. Hayes: -

Your letter of December 24, 1984, does not provide a
sufficient response to our "communication" of December 19.
Indeed, it provides no substantive information whatsoever
concerning the pending investigations beinc conducted Qy
your office in connection with the Waterford facility. Our
December 19 order directs you to supply us with such
information, in writing, on an ex parte, in camera basis by
January 14, 1985, As discussed in our order, we have taken
this action pursuant to the Commission's "Statement of
Policy; Investigations, Inspections, and deudicatory
Proceedings," 49 Fed. Reg. 36,03z (1984). Although the
policy statement refers to the preparation of a transcript

1 Although you sent a copy of your letter to the
Commission's Secretary, presumably for inclusion in the
public docket, you did not serve it on the parties in this
pending adjudication. Because of the complete absence of
any investigatory information in the letter, there is no
reason why the parties should not have been served.
Accordingly, we are asking the Secretary to serve your
December 24 communication, along with this response, on the
parties.

4 In view of our familiarity with the policy statement,
as evidenced by our December 19 order, it was quite
unnecessary for you to supply us with another copy of it. A
portion of that statement, however, warrants special note
here.

The Commission believes that the boards, using the
procedures established in this Policy Statement,
can resolve most potential disclosure conflicts
once they have been advised of the nature of the
information involved, the status of the inspection
or investigation, and the projected time for its
(Footnote Continued)

8501070610 850103 }
P ADOCK 05000382 g . X o, Ciadler
CDR PDR : ” ) ‘-/( /



M 0
0O
®

) @ W

S
x

(L

- -

N W!m
™

Ooom
e

n O
13

(e R

o

;ons, _ne
preher to have a
before any oral

O £'0

You may be assured tha
confidenti a’**" cf any "t
accordance wit h the Commiss

Christine N. Kohl, Chairman

W. Reed Johnson

[s]
Howard A. Wilber

Atomic Safety and Licensing
Appeal Board for the
Waterford proceeding

.« Chilk, Secre*ar" (with instructions to serve all
arties with copies of this letter and that of
. B. Hayes, dated December 24, 1984)
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completlon. e These procedures are designed
to allow the boards to determine the relevance of
material to the adjudication, andé whether that
‘nformation must be disclosed to -the parties, and,
if disclosure is recuired, to provide a mechanism
for case management both to protect investigations
and inspections and to allow for the timely
provision of material and relevant information to
the parties.

ed. Reg. at 36,033 (emphasis added).

3

~ A copy c¢f the in camera transcript of your office’
recent presentation to the Commission on the Waterford
investigations will not do. Specially prepared written
submissions are generally more organized than oral reports.
Further, they do not include the potentially influencing
comments, interjections, and dlSCJSSlCR £ others at the
meeting.




December 24, 1984

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

Before Administrative Judges:

Christine N. Kohl, Chairman gocn@rfu'c“
Atomic Safety and Licensing Appeal Board BRANCKH
U.S. Nuclear Regulatory Commission

Washington, DC 205855

e Ie" "

Dr. W. Reed Johnson, Howard A. Wilber: S0 VAN
Administrative Judge Administrative Judge

Atomic Safety and Licensing Atomic Safety and Licensing

Appeal Board Appeal Board

U.S. Nuclear Regulatory U.S. Nuclear Regulatory

Commission Commission
washington, DC 20555 Washington, DC 20555

In the Matter of

LOUISIANA POWER & LIGHT COMPANY Docket No. 50-382 OL

(Waterford Steam Electric Station,
Unit 3)
Dear Administrative Judges: ’

We appreciate the opportunity to assist the Atomic Safety and Licensing
Appeal Board in this matter and trust this letter provides 2 sufficient
response to your communication of December 19, 1984. The Office of
Investigation stands ready to provide the Appeal Board in an ex parte,
in camera session any information developed by 0l relevant and material
to the Board's inquiry. As there are severz] ongoing Ol investigations
being conducted regarding the Waterford project, there is a considerable
amount of preliminary information already developed. There is also a
substantial amount of investigative effort to be accomplished before the
0] investigations are concluded.

At this point, there is no information which might be disclosed to the
parties under protective order. Information which even arguably at this
juncture may appear appropriate for such disclosure may, as an
investigation progresses, take on a new or different meaning thus
negating the appropriate basis for its present disclosure.

Premature disclosure to parties, even under protective order, provides
at least the potential for discovery of the lines of investigation, the
opportunity for the tailoring of testimony, and ultimately 2 debasinj of
the integrity of the investigative process. Indeed, the licensing
process is best served by a complete record, yet the record can never be
complete if the premature release of information thwarts the further
collection of that very information.

Do f 30187000 |
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Administrative Judges Z December 24, 1¢:

In Ol's view, a prophylatic approach is the most reasoned and dictates

that O] will orally provide the Board any information it deems relevent
and material. Upon conclusion of an investigatior Ol will provide the

Board a copy of its report of investigation less any celetions made for
privacy or confidentiality purposes.

Sincepely,

" Ben B. Hayes’/ Di

(4
ctor
Office of Investigations

cc: *S.Chilk, SECY
S.Aloot, OGC
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filed with the Department by the Trust.
Such plan is not required o include in
the annual repert any information
concerning individual transactions of
the TrustL .

(c) Reporting Information Relating to
3= Trust to be Filed with the -
Depa-tment of Labor. The following
informat, - regarding the Trust must be
reported fo. the fiscal year of the Trust
ending with o0, within the plan year for
which a Particip ating Plan’s annual
report is made:

(1) Name, addre. s and emplover
identification number (EIN) of the Trust:

(2) A list of all Participating Plans
investing in the Trust identified by pian
namec. plen number. and nzme and EIN
of the plan sponsor as they appear on
the énnual return/report, and each
plan's percentage interest in the Trust as
of the beginning and ending of the fiscal
vear of the Trust:

(3) A staiemen' of essets and
Liebilities of the Trust;

(4) A statement of income and
expenses of the Trust:

(5) The assets held for investment
(including the acquisitions and
dispositions during the fiscal year of the
Trust), leases and obligations in default
and compensation paid by the Trust for
services in the manner required by the
instructions to the annual return/report
Form 5300

(6) A report cf an independent
qualified public accountant regarding
the siatements and schedules described
in subtparagraphs (2) through (5) above
which meets the requirements of 20 CFR
2320.103-1(b)(8).

The Trust shall file the information
described in this paragraph (¢} with the
Department by mailing it to: Office of
Reports and Disclosure, Of.\ce of
Pension and Wellare Benefit Programs,
U.S. Department of Labor, 200
Constitution Avenue. NW. Washington,
D.C 20210, Attention: Texas Commerce
Trust Co. Allternative Method of
Compliance.

Signed at Washingion. D.C.. this 8th day of
Seprember.

Robert A.G. Monks,

Administrotor. Office of Pension and Welfare
Benefit Programs. *

(PR Deoe. $4-24200 Flied 51244 243 am)
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NUCLEAR REGULATORY
COMMISSION

Siatement of Policy; Investigations,
Inspections, and Adjudicatory
Procesdings

On August 8, 1983, the Commission set
forth interim procedures for handling

conflicts between the NRC's
responsibility to disclose information to
adjudicatory boards and parties, anc the
NRC's need to protect investigauve
material from premature public
disclosure. “Statement of Policy—.
Investigations and Adjudicatory
Proceedings,” 48 FR 36358 (August 10,.
1983).

Those interim procedures called for
the NRC siaff or Office of Investigations
(OI), when it felt disclosure of
information to an adjudicatory board
was required but that unrestricted
disclosure could compromise an
inspection or investigation. to present
the information and its concerns about
disclosure to the board in zc3.era.
without disclosure of the substance of
the information to the other narties. A
board decision tc disclose the
informaticn to the parties was
appealable to the Commission, and the
board was not to order disclosure until
the Commission addressed the matter.

That Statement of Policy was 1o
remain in effect until the Commission
received and took action o the
recommendations cf ar internal NRC
task force established 1o develop
guidelines for recorciling these conflicts
in individual cases. The Commission in
that Statement also requestes public
comments on the propriety and
desirability of ex pcrte i comere
presentation of information to a board,
and suggestions for any better
alternatives.

The Task Force submitted its report to
the Commission on December 30, 1983.
A copy of that report will be placed in
the Commission's Public Document
Room. The Task Force approved the
principles discussed in
Commission's earlier Statement of
Policy, anc made several :
recommendations intended to define
specifically the responsibilities of the
boards, the staff, and Ol in presenting
disclesure issues for resclution.

The Task Force recommended that Lue
final Policy Statement explain that full
disclosure of material information to
adjudicatory boards and the parties is
the general rule. but that some conflicts
between the duty to disclose and the
need to protect information will be
inevitabie. The Task Force further
recommended that issues regarding
disclosure to the parties be initially
determined by the adjudicatory boards
with provision {or expedited appellate
review, and that procedures {or the
resolution of such conflicts be
established by rule. Finally, the Task
Force suggested that existing board
notification procedures shouid remain
unafTected by the Policy Statement, and
that those procedures and Commission

guidelines for disciosure of information
concerning investigations and
inspections shouid apply to all NRC
offices. Those recommendations have
been incorporated in this Statement.

In'addition. two comments were
submitted by members of the public.

One commenter stated that the
withhoiding of information from public
disclosure should be confined to the
minimum essential to avoid -
compromising enforsement action. and
that appropriate representatives ¢f each
party should be allowed to participu(e
under suitable protective orders in aay
in camero proceeding excep! in the most
exreptional cases.

e other commenter maintained that

arn /n ccmerc presentation to the board

" with only one party present is

uncesirable and violates the ex parte
rule. That commenter suggested an
alternative of having the sttomeys or
suthorized representatives of parties
who Lave signed a protective agreement
present at any in comerc prescniation,
with sppropriate sanctions for violating
the protective agreement.’

The Commission. after considering
these comments and the of the
Task Force, has decided that it would be
appropriate, in order to better explain
the Commission's policy in this area. to
provide the following explanation of the
conflict between the duty to disclose
investigation or inspection information
to the boards and parties and the need
to protect that information:

All parties in NRC adjudicatory
proceedings. including the NRC staff,
bave & duty to disclose to the boards
and other parties all new infors:ation
they acquire which is considered
material and nlt;vant to any isss::
controversy in the proceeding.
disclosure is required to allow full
resoiution of all issues in the ing.
The Con.mission expects all NRC offices
1o utilize procedures which will assure
prompt and appropriate action to fulfill

However, the Commission recognizes
that there may be conflicts between this
responsibility to provide the beards and
parties with information andmn -
investigating or inspecting office’s n
1o avoid public disclosure for either or
both of two reasons: (1) To evoid

! Both comments also included sugpestions
regarding matiers beyond the scope of thus Policy
Statement which is concarned only with
establishing a procedure 1o bandie conllicts
between the duty 1o disclose infarmaton to the
boards and peruer and the need to protect that
information. For insiance. one sugpestion was tha!
the NRC impose a more stringent standard in
deciding whether information warrants & board
noufication. Another recommended that the NRC
improve the quality of its invesugstions
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or infoeclion: and (<) to protect
conlidential sources. The imnortance of
proiecling information for either of these
rCatons Cas in appropriate
circumstances be as great as the
impertance of disclosing the information
to the boards and parties.

Vith regard 1o the first reason.
avoiding compromise of an investigation
or inspection, it is important to informed
licensing decisions that NRC inspections
and investigations are conducted so that
all relevant information is gathered for
appropriate evaluation. Release of
investigative matenal to the subject of
ar. investigation before the completion
of tne investigation could adversely
sfivzt the NRCs g3ility 10 complete that
investigiuen fully and adequately. The
s b et upon ¢:scoving what evidence
the AT r2d 2'~ealy acouired and the
c.rushon being taken by the NRC
imvesligalion. might atiempt to alier or
L.t (e cirection or the nature or
eval.ebli'y of further statements or
evigence, and prevent NRC from
learming the facts. The failure to
asceniain ell reievant facts could itself
neesit i the NRC making an uninformed
lize=sing cecision. However, the need to
Frotect informaticn developed in
™ eetipztions or inepections uscally
encs once the invertigation or
irspeclion is completed and evaluated
for possiLle enforzement action,

The second reaser for not disclosing
inveshigauve material—io protect
corfidectia! sources—rzs & cifferent
besis. Indivicuals some’.mes precent
salety cozcems to the NRC enly after
belng assured that their individual
iventity will be bept con’idential. This
desire for confidenualiy may anse fora
number of reasons. inciuding the
possibility of harassment and
retaliatioc. Confidential sources are a
valuable asset to NRC inspections and
irvestigations. Reirasing names io the
parties in an adjudization after
promising confidentially 1o sources
would be detrimental to the NRC's
overall inspectior and imvestigation
actnities because other indnviduals may
be reluctent to bring infermation to the
NKC. However. the need 1o protect
confidential sources does not end when
the investigation or inspection is
compieted and evaluated for possible
enforcement action.

By this Policy Statement, the
Commission is not attempting o resolve
the conflict that may arise in each case
between the duty to disclose
information to the boards and parties
end the need to protect! that information
or its source. The resoiution of actual
conflicts must be decided on the merits

of each individual case. However. the
Commssion does note that as a genera)
rule it favors full disciosure 1o the
Loards and parties. that information
should be protecied oniy when
necessary, anc that any limits on
discigsure to the parties should be
limited in both scope and duration 10 the
minimum necessary 1o achieve the
purposes of the non-discic ure policy.

The purpose of this Policy Statement
1s to establish & procedure by which the
conflicts can be resoived. The Policy
Statement takes over once &
determination has been made. under
established board notification
procedures. that information should be
disclosed 1o the boards and pubiic. but
Ol or s1aff belicves that the information
shouid be protected. In those cases the
Commission has decided that the oniy
workabie solution to pretect both
interesss is o provide for an /n comerc
presentatior. to the boarc by the NRC
stafl or OL with no perty present. Any
other procedure could defeat the
purpose of non-disclosure and might
actualir inhibit the 2couisition of
informaticn eritizal te decisions.
Allowing the other parties or their
represerizUves 10 be present in all
cases. even under @ protective order.
could breach promises ¢f confidentiality
or zliow the subjest of an investigation
1o premzturely acquire information
about tre invesugation. \We note in this
regard the difliculties of attempling to
prevent a party’'s representative from
talking to his ciient abou! the relevance
of the information and how to respond
10 it, even under a protective order.

The Commission believes that the
boards. using the procedures estap!ished
in this Policy Statement. can resoive
most potentis! disclosure conllicis once
they have been advised of the pature of
the information invoived. the status of
the inspection or investizatica. and the
projected time for its compietion. In
many cf the cases when the procedures
in this Policy Statement are triggered by
& concern for premature public
disclosure. it may be possible for boards
to provide for the timely considerstion
of reievant matters derived from
investigations and inspections-through.
the deferral or rescheculing of issues for
hearing. Io other instances. the boards
may be abie o resoive the conflict by
placiag limitations on the scope of
disclosure to the parties. or by using
protective orders.

The Commission wishes to emphasize
that these procedures do not abrogate
the well-established principle of
administrative law that & board mey’ not
use ex porte information presented in
camero in making licensing decisions.

These procedures are cesizned 10 allow
the boargs to determine ine relevance of
matenal to the adjudication. and
v-hether tha! information must be
¢:sclosed tn the parties. and. if
disciosure is required. 10 provide a,
mechan:sm for case management both
to protect investigztions and inspections
anc to allow for (he timely provision of
matenal and relevant information to the
parties. As such these procedures are
analogous to the procedures for
resolving disputes regarcing discovery.
see, e.g.. 10 CFR 2.740(c). and do not
viciate the probibition in 10 CFR 2.780
against ex parte discussion of
substantive matters at issue.

In accord with the above discussioz.
the Cocmmission has decidzé tnat the
procedures tc be foliowed. where there
is & conflist between the reed for
disclosure to the boarc and pzr=es and
the need to protect an inves:.zitior of
inspection. will include /2 comere
presentations by the siaff or OL
However. because this proc=dure
represents a departure frex ormal

_ Comumission procedure. it is the

Commission’s view that the decision
should be implemented by rulemaking.
Accorcingly, the Commussion cirects the
"\RC stafl 1o commence a rvlemaking on
the matier.

Until completion of the rulemaking.
the following wil! control the procedures
1o be foliowed in resolving conflicys
between the cuty to disclose to boards
and the need o protect information
developed in investigztion or inspection:

1. Established boare notification
procedures shoyc be used by staff or O]
10 deterroine whether infermation in
their possessicn is polentialiv relevant
and material 10 a pencing adiudicatory
proceeding.? The general rule is that all
informauon warranting disciosure to the
boards and parties. including
information that is the subject of
ongoing investigations or inspestions.
should be disclosed. excep! as provided
herein.

2 When staff or Ol believes that it
has a duty in 3 particular case 10
provide an adjudicatory board with
information concerning an inspection or
investigation. or when a boarc reguests
such information. staff or Ol should
provide the infcrmation to the board and
parities unless it believes that
unrestricted disclosure would prejudice
an ongoing inspection or investigation.
or revcal confidential sources. If stail or
O1 believes unrestricted disciosure

¥ While this Siatemen: refers only 1o siel? ané O1
who ere he organ:zaticns princizally voived the
statement will apply 10 any other cMices of the
Commismion which may have the probiem.
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would have these adverse resulls, it
<hould propose (o the board and parties
that the information be disclosed under
suilable protective orders and other
restrictions, unless such restricted
disclosure would alsc defeat the
purpose behinc non-disclosure. If staff
or Ol believes that any disclosure
however restricled, would defeat the
purpose behind non-disclosure, it shall
provide the board with an explanation
of the basis of its concern about
disclosure and present the information
to the board. /n comera, without other
parties present. A verbatim transcnpt of
the /in comero proceeding will be made.?
All parties should be advised by the
beard ol the conduct and purpose of the
in cecrmerc proceeding but should not be
informed of the substance of the
information presented. If, after such in
ca/mero presentalion, & board finds that
disclo:zure (o cther partios under
prelective c: Zer or ctherwise is required
{e.q.. withlholding inlormation may
prejudice one or more parties or
jecpardize timely compietion of the
proceecings. or the board disagrees that
release will prejudice the investigation),
it shall notify stafl or Ol of its inient to
-order ciscloture. specifying the
infermation 1o De provided, the terms of
any protective order proposed. and the
tasis for its conclusion that prompt
The st2{l or Ol
shall provide the board within a
reasonable period of time. to be set by
the board. & slziement of objections or
concurrence. I the beard disazrees with
any objection and the disagreement
cannot be resolved, the board shall
promptly certify the record of the in
camerc proceeding to the Commission
for resolution of the disclosure dispute,
and so inform the other parties. Any _
licensing board decision to order
disclosure of the identify of a
confidential source shall be certified to
the Commission for review regardless of
whether Ol and staff concur in the
disciosure.* The board's decision shall
be staved pending a Commission
decision. The record before the
Commission shall consist of the
transcript. the board's Notice of Intent to
require disclosure and the objections of
Staff or OL Stafl or Ol may file & brief

disclorure is recuired

filing & statement of objections with the
board. The record before the
Commission. including staff or OI's

* Nothing in this Statement prohibits stafT on Ol
from shanng informastion

* The Commisrion has decided 1o review any
licensing board decision ordering disclosure of the
identify of » conlidential source because of the
importance e the Comsmission + inspection end
Investigation program of protecting the identity of
conflidential sources

brief, shall be kept in
exient necessary to
of non-disclosure.

The Commission recognizes that no
other party may be in a position
effectively to respond to staff or Ol's
brief because the proceedings have been
conducted /n comerc. However, in those
cases where another party [eels thai it is
in a position to file 2 brief. it mav do s
within seven days after stafl or Ol files
its brief with the Commission

3. Staff or Ol shall notify the board
and. as appropriate, the Commission, if
the objection to disciosure to the parties
of previously withheld information. or
any portion of it, is withdrawn. Uniess
the Commission has directed otherwise
such information—\with the excention of
the identities of confidentia! sources—
may then be disclosed vatheut ¢
Commission order.

4. When a bozrd or the Corumission
determines thet information concerning
a pending investigation or inspection
should not be disciosed to the parties,
the record of any /n camero proceeding
conducted shall be deemed sealed
pending further order. That record will
be ordered inciuded in the public record
of the adjudicatory proceeding vpon
completion of the inspection or
investigation. or upon public disclosure
of the information invelved. whichever

is earlier, subject to any privil

wrthar
Jrines

Commission's regulations. including

protection of the identify of &

confidential source. Only the

Commission can orcer rclease of the

icentify of & confidentia! source.
Dated at Washingion. D.C this 7th dey of

September, 1964

Nuclear Regulatory Commission

Samuel J. Chilk,

Secreiary of the Commission.
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[Docket No. 50-334)

Duquesne Light Co., et al (Beaver
Valiey Power Station Unit No. 1);
Exemption

|

Tbe Duquesne Light Company, Ohio
Edison Company and Pennsylvania
Power Company (the licensees), are the
holder of Facility Operating License No.
DPR-68 which authorizes operation of
the Beaver Valley Power Station. Unit
Ne. 1 (the facility) at steady-state power
levels not in excess of 2652 megawatts
thermal. The facility is a pressurized
waler reactor (PWR) located at the
licensee's site in Beaver County,

Pennsvivama. The license provides,
amcng other things, tha. .i is subject 1o

all rules. regulations anc Orders of the

Nuciear Reguiatory Commuission (the

Commission) now and hereafler in
fTect

o

On November 18, 1980, the
Commission published a revised section
10 CFR 30.48 and a new Appencix R to
10 CFR 50 regarding fire protection
features of nuciear power plants (45 FR
76602). The revised section 50.48 and
Appendix R became effective on
February 17, 1981. Section [ of
Appendix R cuntains fifieen
subsections, lettered A through O, each
of wkich specifies requirements fcra

lar espect of the fire protection

a! a nuclear power plant One
ifteen subsections, [L.G. is tbe

{ this exemption.

ton .G specifies detailed

irements for fire protection ¢f the

equizzent used for safe shutdews by
mez=ns of separalion and barriers
(M.G.2}. If the requirements for
separation and barriers czannot be met in
an area, aliernative safe shutdown
capedility, independent of that 2722 and
equizdent In Lial area is requireg
(11.G.3).

In response 1o previous regues:s from
tie licensee, the Commission grasted an
exemption to requirements of subsectiorn
0.C and 0L on March 14. 1982 By
leiter dated December 16. 1983 and
supplemented by letter dated May 30,
1984. Duquesne Light Company
requested zdditional exempiions from
the reguirements of Subsection 10.C of
Appendix R.

m

We have reviewed the licensee's
exemption requests and evaluation of
these requests is as follows:

1: Fixed Suppression and Detection
Systems

For the following areas. an exemption
is requested from Section LILC.3 to the
extent it requires fixed suppression and
deteclion to be provided throughout &
fire area for which altemative shutdown
has been provided:

Primary Auxiliary Building (PA-1A),
Elev. 768

Control Room HVAC Equipment Room
(CR-2), Elev. 113

Ervergency Swilchgear Rooms (ES-1 &
2), Elev. 713

Process Instrument Room (CR-4), Elev.
713

Communications Equipment & Relay
Panel Room (CR-3), Elev. 713




