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For the reasons discussed lelow, Cap Rock's request should be

denied.
I.
BACKGROUND

Cap Rock's March 1992 Comments constitute nothing more than a
continuation of the same dispute presented in its August 1988
Comments’ and its May 1989 request for enforcement® -- an attempt
to circumvent Cap Rock's all-requirements contract with TU
Electric. At the time of these earlier filings, the relationship
between Cap Rock and TU Electric was governed by a 1963 Agreement
for Purchase of Power (the "1963 Agreement"), pursuant to which TU
Electric was required to sell, and Cap Rock was reguired to
purchase, all of its power and energy requirements.’ The 1963
Agreement, as amended, required three years’ advance written notice

5

by either party for termination;” it also permitted Cap Rock to

'(...continued)
* ¢ # uit takes leverage for & transmission dependent utility, such as Cap Rock, to get these
kinds of agreements [e.g., ‘wide-open wheeling agreements']%. . .

tvol. IV, Tab B7 (emphasis supplied)) of the materials attached to the April 21, 1992 letter from M. D, Sampels
to Joseph Rutberg, responding to the tendentious letter to the Director submitred on January &, 192, by Cap
Rock, TU Electric's response included a “Documented Sumnary of Fventsa™ sunmarizing the principal facts relating
to the TW Electric/Cap Rock dispute from its inception and ettaching, in chronological order four tabbed
volumes containing the pertinent documents and pleadings in the matter. for the convenience of the Commission,
an sdditionsl copy of that letter and the indexed volumes of the relevant documents are submitted herewith as
Attachment 1.

2Cmts of Cap Rock Electric Cooperative, inc. Concerning Significant Changes in Licensee's Activity That
Warrant sn Antitrust Review at the Operating License Stage, dated August 9, 1988, [vol. |, Tab 34).

]loqmt of Cap Rock Elsctric Cooperative, Inc, for an Order enforcing and Modifying Antitrust License
Conditions, dated May 12, 1989. [vol. 11, Tab &7}.

Svol, 1, Tab 1.

SNod Cap Rock given the three years' notice to terminate the 1963 Agreement, as Mr. Pruitt had advised TU
Electric in October 1987 that it planned to do (gee Voi. |, Tab 13], Cap Rock would now be free of any
contractual obligstion to purchase power frrm TU Electric and, therefore, fully entitied to cosmence its
purchase of power from any other source it might choose, in that such termination would have been effective i
late 1990, But Cap Rock chose not to pursue that course of action,
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terminate the agreement on written notice given within 120 days of
a change in TU Electric's rates.® But Cap Rock sought to enter
into power supply arrangements with other suppliers without
complying with the notice provisions of the 1963 Agreement and
wvhile still remaining a full-requirements customer of TU Electric.
TU Electric declined to relinguish its contractual right to such
advance notice, and insisted that Cap Rock live up to its
commitments. Cap Rock =-- as it does in its March 1992
Comments -~ characterized TU Electric's position as a "refusal to
wheel," cnd accused TU Electric of violating its existing Comanche
Peak license conditions. In August 1988, Cap Rock asked the
Commission to institute antitrust review proceedi.gs and
subsequently, in May 1989, filed a request for enforcement of the
license conditions.’

TU Electric contested Cap Rock's regquest for enforcement,
primarily on the grounds that neither the license conditions nor
the antitrust laws require TU Electric to cancel, change or
otherwise amend its full-requirements 1963 Agreement with Cap Rock
in order to facilitate Cap Rock's purchase of power from other
sources.

The Director of Nuclear Reactor Regulation (the "Director")

twice carefully addressed the contentions made by Cap Rock in its

6“ & reguisted electric wtility, TU CLlectric's rates are subject to the jurisdiction of the Texas "Dlic
Utility Commission ("PUCT™); thus any change in TU Electric's rates, including the rate charged for power and
energy s 'ld to Cap Resk under the 1963 Agreement and the 1990 PSA, is subject to the approval of the PUCT.

7A summary of the correspondence and meetil gs be:ween TU Electric and Cap Rock during the period 1987 -
1989 regarding these matters is attached to b. D, Sampels' letter of April 2!, 1992, to Joseph Rutbery
{Attachment 1 hereto] .






At the core of such negotiations was the fundamental
disagreement between Cap Rock and TU Electric regarding the notice
Cap Rock would be required to give prior to becoming a partial
requirements customer of TU Electric, TU Electric initially
offered, upon termination of the 1963 Agreement, to "provide
partial requirements powrr and energy to Cap Rock pursuant to
Paragraph D.(2)(k) of the Comanche Peak License Conditions, "'’
which conditions TU Electric's obligation to sell full and partial
requirements power and energy on, among other things, "reasonable
advance notice." TU Electric's position was predicated on the fact
that it must be able to reascnably predict and plar for the power
and energy requirements it will be called upon to serve. Based on
such planning, TU Electric builds generation facilities to meet the
expected lecad or contracts to purchase power from r2liable sources.
The selection of options to meet such demand is based on the
relative economics of the available power and the cost of
constructing generation facilities. It is extremely important for
TU Electric to have as much notice as possible when a .arge
customer, such as Cap Rock, is planning to cease purchasing power.
TU Electric had made a substantial investment in facilities and
equipment in order to comply with its obligation to provide Cap
Rock with all of its power reguirements under the 1963 Agruement.
Without such notice, TU Electric would have excess capacity which
it must pay for without a market for the power from such capacity,

to the detriment and at the expense of its other customers.

m"'lu Elestric's Settlement Proposal ™ January 24, 1990, ([vel. 111, Tab &4].
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Cap Rock, on the other hand, insisted that it

be entitled immediately to receive, and TU Elevtric . . .
be obligated immediately to provide, such partial
regquirements service 2s requested by Cap Rock . . . after
the existing all-requirem2nts wholesale (1963 Agreement)
between T!] Electric and Cap Rock . . . is terminated, and
at such time as Cap Rock begirs to supply a portion of
the power regquirements at one or more wholesale points of
delivery with other power purchases, generation or
cogeneration.'' (Emphasis supplied.)

Following further negotiations, Cap Rock and TU Electric, on
May 15, 1990, reached a settlement and executed "Principles of
Agreement™'? which contained the fundamental terms to be embodied
in a new power supply agreement to be effective immediately upon
Cap Rock's termianation of the 1963 Agreement. The Principles of
Agreement in- iuded the following key provisions:

Paragiraph 3(c) clearly contemplated that the power supply
agreement would initially be a full reguirements contract:

The power and energy supplied by TU Electric shall

(except in the event that Cap Rock commences the

scheduling of firm resocurces or becomes an ERCOT control

area as provided for herein) constitute all of Cap Rock's

power and energy requirements at all such points of

delivery. (Emphasis supplied.)

Paragraph 1 of the Principles of Agreement provided:

The term of the power supply agreement will be 10 years.

Cap Rock will have the right to terminate the power

supply agreement or reduce load supplied by TU Electric

thereunder on three vears' written notice in years 1

through 5, and -~ tive years' written notice thereafter
. (Emphasis sJplied.)

1n

“Cap Rock Electric Cooperative Sssential Power Supply Services to be Provided by TU Electric, * January
23, 1990. (vol, 111, Tab &3].
2yot. 111, Teb 76.
- B =



Paragraph 2, however, permitted removal by Cap Rock of a
limited amount of load with less notice:

With respect to nine points of delivery (Pembrook, E£t.

Lavrence, 8tiles, Reed, Russell, Puch: nan, Grady, Tate

and Phillips) coveriny up to approximal: ly 30 MW of load,

Cap Rock may, during years one throujh ive of the power

supply agreement, disconnect one or More cof these

delivery points from TU Electric and conhect same to
another electric utility without the impueiticn of the
demand determinations after load removai, provalsd (Csr

Rock has first given TU Eleciric 24 months' notice of

such removal and such removal occurs prior to June 1 in

the year of removal. (Emphasis supplied.)

Significantly, the Principles of Agreement {(and ultimately the
1990 PSA) provided that, upon termination ¢f the 1963 Agreement in
accordance with its terms, Cap Rock would continue to purchase full
regquirements power and energy from TU Electric until such t'me as
it gave the requisite notice(s) specified therein.

Cap Rock end TU Electric ultimately executed a new Power
Supply Agreement, dated June 8, 1990 (the "1990 PSA")." The 1990
*SA, which materially embodies the May 15, 1990 Principles of
Agre<ment, formed the basis for Cap Rock's withdrawal of its
previous filings with the Commission.

Significantly, Cap Rock boasted at that time that the 1990 PSA
was without parallel in the electric utility business -- it was a

"landmark" agreement and “unprecedented" in the electric utility

industry.' Cap Rock even urged others to sign similar

Byol. 1v, Tab 91.

"‘for example, in & press relesse issued by Cap Rock on July 15, 1990, lauding the benefits of the 1990
PSA, Steve Coliier stated:

[Cap Rock] . . . has reached 8 landmark agreement with its current sole power supplier, (TU
Electric) of Dallas, Texas, Under this exceptional new sgreement, (Cap Rock) will be able to
seek power from alternative suppliers * * %, (Emphasis supplied.)

(continued...)
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agreements.'” But less than a year later, Cap Rock reversed course
ard is now seeking to abrogate the 1990 PSA.

The reason for Cap Rock's sudden shift of position is no
nystery -- it no l1onger wants that Agreement. After execution of
the 1990 PSA, Cap Rock concluded that a better deal could be made
with West Texas Utilities Company ("WTU") and Southwestern Public

Service Company ("SPS") and decided to leave TU Electric and its

“(...continued)

The press release goes on to add under the heading “Unprecedented Purchese Options Granted” (emphasis in

original);

TU Electric . . . has agreed to aliow [Cap Rock] to purchase power from other suppliers, and
to tra~sport that power over TU Electric lines * * *. TU Electric also has agreed to sell
supplemental power anc cther coordinating services as necessary to aliow [Cap Rock] to take
advantage of this remarksble cpportunity * * *  (Emphasis supplied.)

* * *Only & few of the distribution cooperatives and municipal electric systems in the U.§.
are in this position * * *,

[Cap Rock] can continue to purchase the balonce of 1ts power supply requirements fram TU Electric
* %% This will be & 10-year contract, and it can be extended beyond that if both companis
agree * * ", (Emphasis supplied.

[vol. 1V, Tab A].

1sitew Collier corresponded with various other electric cooperative wholesale customers of TU Electric,
tauding the benefits of the 1990 PSA and reconmending that such cooperatives seek similar agreements, for
axample, in July, 1991, Mr, Collier advised Hunt-Collin Electric Cooperative of the very “desirable services
and benefits® achieved by Cap Rocx 8s a result of the 1990 PSA and suggested that Nunt-Collin terminate its
existing all-requirements contract with TU Electric and attempt to secure @ similar deal. [n his letter, Mr,
Collier stated, among other things:

As you know, [Cap Rock] negotiated a new wholesale power supply contract with TU Electric last
vear. This new contract proviges for a variety of very desirable services beyond the normal
terms of an all-requirements contract. These services include transmission wheeling, partisl
requirements service, reguiating power service, and a nunber of other desirable services and
benefits,

* % ¢ |t would be in your interest to terminate your existing all-requirements contract and
negotiate a more favorable one such as the one that we have executed and that | have enclosed
for your review. Wwe will be taking advantage of this termination window to terminate our
existing all-requirements contract to make the transition 10 our new power supply agreement,

It is my understanding that your all-requirements wholesale power supply contract terminates
in the near future. You should nut give in to pressure by TU Electric to extend or renew that
:ﬂ1nuLJuJ:nu-unLJ&MQ&LJLnn~nnLJanLJm:LJanngugmLJmm __been
incerporated in their contracts with Cap Rock Electric . . . (emphasis in original)

fvel. 1V, Tab J1.



other customers holding the bag'® by attempting to abrogate the
notice provisions of the 1990 PSA.'

Abrogation of the 1990 PSA with TU Electric and the purchase
by Cap Rock of power and energy from WIU also had collateral
value == but not to Cap Rock. Abrogation would enable Steven E,
Collier, Cap Rock's Director of Power Supply and Regulatory
Affairs, David Pruitt, Cap Rock’'s General Manager and Chief
Executive Officer, and other members of Cap Rock's "management
teanm" to collect a "success fee." The scheme went this way -- if
Cap Rock could get out of the 1990 PSA, Messrs. Collier and Pruitt
would participate in sharing a "success fee" in the amount of 2% of
the difference between the power costs under the 1990 PSA and the
power costs under Cap Rock's contracts with WTU and SPS. Under the
WTU "success fee" contract, these payments would equal over $30,000
per year to Steve Collier alone -- a handsome payment for
abrogation of a contract signed a mere 12 months before! §See alsQ
Section V below.

Thus, the central dispute is the same today as it was when Cap
Rock's two previous requests were either denied or resolved; i.e.,
Cap Rock seeks to purchase power from other sources at a time when

it is obligated to purchase all of its requirements from TU

" Cas Henry Bunting of TU Electric testified at the injunction hearing in Texas state court ([ap Rock

ﬁw_b tgxg; Utilities Electric Company, No, B38 879, 238th Judicial District Court of

il Litigation®]), TU Electric has contracted to purchas> power and energy

Mﬂcunt to urw Cap Ioch s 100 megawatts of load st a cost of approximately $20 million per year -+ 8 cost

which TU Electric worild be required to beer if Cop Rock is suscessful in abrogating its obligations under the
1990 PSA. [Attachment 2 at 245).

"rm 1990 PSA is o full requirements contract unless and until Cap Rock gives the requisite notice to
reduce the load supplied by TU Electric and that notice period has expired. The 199C PSA explicitly requives
Cap Rock to provide three years' notice (two years' notice under ceriain circamstances) of its intent to reduce
load supplied by TU Electric. See Section 11 infra
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Electric. Again, one thing is certain -- Cap Rock't March 1992
Comments manifestly have no relation to any significant changes in

the activities of TU Electric under the Comanche Peak license

conditions.' Nevertheless, to put Cap Rock's latest contentions

in focus, particularly its self-serving interpretation of the 1990
PSA which it asks this Commission to accept as meritorious, TU
Electric provides below a detailed analysis of the events

surrounding the filing of Cap Rock's March 1992 Comments.

II.

THE 1990 PSA IS A FULLY BINDING AND ENFORCEABLE
ALL~REQUIREMENTS CONTRACT WHICH REQUIRES
CAP ROCK TO PURCHASE ALL OF IT8 POWER AND ENERGY
REQUIREMENTS FROM TU ELECTRIC UPCN THE EFFECTIVE DATE
OF THE AGREEMENT UNTIL SUCH TIME AS CAP ROCK GIVES
THE REQUISITE NOTICE(S8) TO REDUCE LOAD

Cap Rock contends that it "has no obligaticn to purchase any
power or energy from TU Electric," claiming that

The choice as to whether, or how much, power Cap Rock
would purchase during the transition period * * * |is
clearly Cap Rock's choice. * & * The 1990 [PSA)
specifies no amount of partial requirements service that
Cap Rock must purchase. Rather, Section 1.01 of the
(1990 PSA) provides that [TU Electric) will sell Cap Rock
the amount of power and energy (expressed as Contract
Demand) that "will be specified on Attachment A."
Exhibit A to the 1990 Settlement is blank."

‘sfurthernme, Cap Rock has chosen to infuse its March 1992 Comments not with any analysis of the issues
under Section 105(c) (which it never even mentions), but rather with false accusations and vituperation of the
most extreme sort. For example, Cap Rock opens ts Comments with the irresponsible charge that in its response
to Regulatory Guide 9.3, TU Electric “intended intentionally (sic] to mislead this Commission. March 1992
Comments at 2. A review of TU Electric's response to the Reg. Guide readily reveale the falsity of this
accusation. The antitrust information submitted by YU Electric pursuant to Reg. Guide 9.3 accurately describes
ot some length the current renewal of the contractual dispute between TU Electric and Cap Rock. That response
frankly apprises the Commission that TU klectric did not accede to Cap Rock's demands, amd that TU Electric took
the position that Cap Rock is required to adnere to its contractusl commitments. Letter of December S,
from W.J. Cahill Jr. to S§.C. Black, forwarding Response to Reg. Guide 9.3, As shown by the glaring
inconsistencies between the statements made by Cap Rock contemporanecusly with the execution of the 1990 PSA
and its current p sition, the simple truth is that it is Cap Rock, not TU Electric, that is “intentionally"
seeking to mislead the Commission.
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(March 1992 Comments at 40-41 (emphasis supplied)). Contrary to

Cap Rock's contention, however, "Contract Demand" is mot the amount
of power and energy to be sold by TU Electric and purchased by Cap
Rock. The amount to be purchased and sold is instead set forth in
Sections 3.07(a), 3.01, 3.02 and 3,03 of the 1990 PSA,.

Section 3.07(a) srecifies that:

Power and enerqgy will be sold by TU Electric and
purchased by Cap Rock under this Agreement at the Points
of Delivery identified on Exhibit A hereto in the amounts
specified in Sections 3,01, 3.02 and 3.03. (Emphasis
supplied.)

Section 3.01 of the 1990 PSA requires that:

Except as otherwise permitted by this Agreement, Cap Rock
shall purchace from TU Electric and TU Electric will sell
to Cap Rock all of Cap Rock's power and energy
requirements, including normal locad growth, at each of
the Points of Delivery for resale to Cap Rock's
customers. (Emphasis supplied.)

Section 3.02 provides that:

In the event and to the extent Cap Rock gives the
requisite notice pursuant to Bection 2.04 hereof and
during the period(s) that TU Electric may be required to
schedule under Article V hereof, Cap Rock shall purchase
from TU Flectric and TU Electric will sell to Cap Rock,
at cach of the Points of Delivery (except Points of
Delivery which are retained as full requirements Points
of Delivery pursuant to Section 3.01 above (the "Retained
Full Requirements Points of Delivery"), unless and until
such Points of Delivery become partial requirements
Points of Delivery as permitted therein), partial
requirements power and energy for resale to Cap Rock's
customers. (Emphasis supplied.)

Section 3 03 specifies that the power and energy:

supplied hereunder shall include normal lcad growth for
each Point of Delivery specified in Exhibit A hereto.

Thus, Section 3.07(a) of the 1990 PSA expressly identifies the

quantity of power and energy to be purchased by Cap Rock and sold

- 11 -



by TU Electric as the "amounts" specified in the fulli-requirements,
partial requirements and load growth sections ~- i.e., Sections
3.01, 3.02 and 3.03,

Furthermore, Sectinn 3.05, whicn establishes the rat. of
charge for the power and energy to Lo purchased by Cap Rock
expressly recognizes that such power and energy may be "in excess
eof Contract Demand."' Specifically, Section 3,05 states that:

It is distinctly understood and agreed that the monthly

rate of charge (including any charges for power and

energy in excess of Contract Demand and any demand

determinations affecting billing demand) for all power

and energy which Cap Rock shall purchase from TU Electric

and TU Electric is reguired to sell to Cap Rock under

this Agreement shall be pursuant to TU Electric's Rate WP

Wholesale Power, or its successor, as the same may from

time to time be fixed and approved by the PUCT. (Emphasis
supplied.)

Thus, under the 1990 PSA, service to Cap Rock is not curtailed if
Cap Rock exceeds its " ‘ontract Demand," as would be the case were

"Contract Demand" the set "amount" of power to be purchased.

Wlhh issue was covered at length in the injunction hearings in the Midland Litigation. As TU Electric's
witnesses testifisd, under TU Electric's tariff Rate WP Wholesale Power (“Rate WPY), which has the firce and
effect of law, the demand charges that TU Electric's requirements customers must pey to TU Elect) ‘e are
predicated on the actual kilowatt dwmands those customers place on TU Electric's system, not the “contract
demand® specified in their power supply agreements, However, TU Electric's Rate wP does include an acditional
charge equal to "$1.00 per Kw for each current month ki in excess of the contract kW™ (i.e., Contract Demand).
Thie is the charge referred to in Section 3,05 of the 1990 PSA when it states that the "monthly rate of charge
linciudes] gny charges for power end energy in excess of Contract Demand.* The charge of $1.00 per ki in excess
of Contract kw is designed to impose a surcharge on a wholesale customer who fails to accurately estimate its
expected (i.g,, projected) power and energy requirements at a point of delivery. Requiring a customer to
project its maximum demand st sach point of delivery in the form of the Contract Demand specified in the
agreement for electric service, and then imposing & surcharge if Contract Demand (s exceeded, provides an
econamic incentive for the customer to accurately project its maximum demands. TU Electric's witnesses
testified that these projections assist TU Electric in its plamning process so it can have the necessary
capacity svailable to meet its customers' maximum demands. ([Attachment 2 at 161-162; 167-168; 289-295) .

-12-—



.

In short, the term "Contract Demand," as defined and used in
the 1990 PSA, is merely a planning tool and in limited instances
may be used as a billing tool.”

At the heart of Cap Rock's contentions regarding th alleged
unenforceability of the 1990 PSA is the fact that Exhibit A to the
Agreement is "blank." [March 1992 Comments at 41]. Cap Rock's
contentions are wholly without merit. The physical completion of
a piece of paper labeled "Exhibit A" is not a condition precedent
to the obligations of either Cap Rock or TU Electric with respect
to the amount of power to be sold and purchased under the 1990 PSA.
As discussed above, those obligations are governed by Sections
3.07(a), 3.01, 3.02 and 3,03 of the Agreement.

The 1990 PSA does mandate, however, that Exhibit A be filled
in on the effective date of the Agreement with the Points of
Delivery, determined by applying the standard specified in Section

1.11," and the Contract Demands projected by Cap Rock in

200 ntract Demand fs defined in Section 1.01 of the 1990 PSA ss follows:

“Contract Demand” shall mean the saximm amount of power and snergy expressed in kilowstts
(Contract Kw) that Cap Rock projects TU Eiectric will be required te provide at each Point of
Delivery. Contract Demand will be specified on Exhibit A, which may be chooged from time to
time as provided in Section 3.08 hereof,

Section 3.08 of the 1990 PSA provides, in relevant part, that.

Contract Demand shall be specified for each Point of Delivery identified on Exhibit A,
Contract Demand at any Point of Delivery may be changed from tisw to time on Exhibit A, upon
12 months' prior written notice to TU Flectric (but no more frequently than once every 12
months), as tne result of normal load growth or normal load reductions (whick, in either case,
does rot inclu-ie load transferred to or from ancther source, including Cap Rock) at each such
Point of Delivery,

é The "Points of Delivery" at which Cap Rock is required to purchase power and energy from TU Electric,
in the amounts specified in Sections 3.0!, 3.02 and 3.03, are defined in Section 1.1 of the 1990 PSA:

“points of Del ‘ery” shall mean all points within TU Electric's Control Ares st which TV

Electric maintains an electrical connection with Cap Rock existing on the effective date

horeof, each of which Points of Delivery shall be specified on Exhibit A hereto, which shall

be amercied from time to time in accordance with Section 3.07(b) hereof, (Emphasis supplied.)
(continued...)
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accordance with Sections 1,01 and 3.08. Thus, Cap Rock and TU
Electric both had an obligatioun to see that the proper information
was "specified" on Exhibit A on the effective date of the 1970 PSA.
wWhen Cap Rock failed to abide by its obligation under the 1990 PSA
to specify its Contract Demands and identify the proper ™ints cof
Delivery on Exhibit A, TU Electric specified the Contract Demands
and Points of Delivery in a January 30, 1992 letter to Mr.
Collier -- namely, the Contract Demands and Points of Delivery that
vere existing and in effect under the 1963 Agreement on January 30,
1992, immediately prior to the February 1, 1992 effective date of
the 1990 P8A.¥ ([Vol. IV, Tab 1].

In summary, the 1990 PSA is a fully enforceable and binding

contract, which requires Cap Rock to purchase from TU Electric and

(...continued)

Te account for the ongoing consol idations and conversions of Cap Rock's points of delivery under the
1963 Agreement, future changes in contract demand under the 1963 Agreement due 1o lvad growth as well as swch
consol idations and conversions, and the fact that the date upon uhich Cap Rock would ultimetely choose te
terminate the 1963 Agreement was totally within Cip Rock's control, the parties agreed to identify what the
Points of Delivery would be under the 1990 PSA by specifying the standard in Section 1.11,

when that standard is applied, the Points of Delivery under the 1990 PSA can be, and in fact have Leen,
identified with absolute certainty. Indeed, at no tise has Cap Rock disputed, nor can it disnute, that the
points of delivery vhich existed under the 1963 Agroemen? at the moment |t was termineted by Cap Rock, effective
at 12:01 a.m. on February 1, 1992, are the same Fuints of Delivery which existed at that same soment - 12:01
a.m. on February 1, 1992 -- vhen the 1990 PSA became effective in accordance with the express terws of Section
2.01.

22!.’..9 Rock has also advised this Commission ard _ttempted to argue in the Midland Litigation that 1t had
made arrangements wi.h WTU under which WU had “egreed to take over control area resporsibility for Cap Rock
. , begimning 12:01 AM, february 1, 1992, the effective dote of the termination of Cap Rock‘s full
requirements contract with (TU Electricl™ (vol. Iv, Tab Y at 4], s0 that, on the effective date of the 1990
PSA, none of Cap Rock Electric's delivery points would have been in TU Electric's control area. Thus, according
to Cap Rock, its delivery points woulc not have come within the definition of Points of Delivery in Section 1.11
of the 1990 PSA.

This ergument faiic for twe simple reasons. First, there is no gap or moment in time between the
termination of the 1963 Agreement and the effectiveness of the 1990 PSA during which Cap Rock could have
effected such a8 move to WTU's control area. Indeed, Section 2.0%1 of the 1990 PSA states that:

This Agreement shall become effective, with respect to Cap Rock, from and after Cap Rock's
termination of [the 1963 Agreement).

fvol. IV, Tab 91 st 51. Second, even if such & gap existed -- which it does not -- as WIU's own witness

testified, the arrangaments Cap Rock was negotiating with WTU did not inciude moving the Cap Raock points inte
WTU's control area. See Attachment 3 hereto at 133; see also pp. 162-143,
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~
.

TU Electric to sell to Cap Rock all of Cap Rock's power and energy
requirements upon the effective date of the Agreement, until such
time as Cap Rock gives the requisite two or three yeare' notice
under Section 2.04 and/or Section 2.05 to reduce load supplied by
TU Electric or to terminate the contract, and the applicable notice

period has expired.®

I1I1.

CAP ROCK FULLY RECOGNIZED ITS OBLIGATIONS
UNDER THE 1990 PSA WHEN THE AGREEMENT WA8 EXECUTED

When the 1990 PSA was executed, Cap Rock fully recognized and
understood its full-requirements and notice obligations under the
contract. On June 11, 1990, three days after the Agi- :ment was

executed, Steve Collier reported te David Pruitt as follows:

THE cOOD NEWS 18 THAT WE HAVE NEGOTIATED A DEFINITIVE

[Vol. III, Tab 93, emphasis in original]. Mr. Collier further
reported that:

I believe that the enclosed agreement represents a
workable power supply agreement. While it is not the
perfect agreement that we would write unilaterally, it
does give us a reasonable opportunity to implement power
supply alternatives. * * * Even so, the power supply
agreemenrt term, notice requirements, and other
constraints will pose significant limits .53 we atiuapt to
develop our power supply alternatives. I will look
forward to presenting the benefits and difficulties of
this agre~ment to the Cap Rock Electric and Lone wolf
Electric Boards sometime next week. (Emphasis added).

ZBSOCHM 2.04 of the 1990 PSA requires Cap Rock to give three years' advance ritten notice in ye. § ol
through five axl 7Tive years' notice thersafter to redice the load served by TU Electric.

Section 2.05, however, permits Cap Rock to remove up to 30 M of load et one or me of nine specified
Points of Delivery on only two years' advance written notice.
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Significantly, Steve Collier's notes for his briefing of the
Cap Rock and Lone Wolf Boards of Directors on the 1990 PSA states
that one of the "“CON's" of the contract, from Cap Rock's
perspective, is that it "still has 3 yr notice." &teve Collier's
briefing notes 1list the "PRO's" of the contract as follows:
"better than we are now," "better than anyone else," and
“workable." ([Vel. IV, Tab 95).

Cap Rock, through its counsel John M. Adragna, also informed
this Commission of the execution of the 1990 PSA and the workable
nature of the contricc. By letter dated June 28, 1950, to the
Director (Vel. IV, Tab 97) withdrawing Cap Rock's 1989 request for
enforcement, Mr. Adragna advised the Commissicn that:

The [1990 PSA] provides a means by which Cap Rock will be

able to engage in an orderly transition from its current

status as a full requirements custcmer of TU Electric, to

a partial requirements customer of TU Electric and,

ultimately, to a separate and independent electric

utility Cap Rock's transition,  ultimately to
independent status, will obviously be a complicated,
multi-step process that will mnot occur overnight.

(Emphasis supplied).

Significantly, Cap Rock also expressly acknowledged, in its
July 15, 1990 press release touting the benefits of the "landmark"
1992 PSA, that Cap Rock was required to give tha two or three year
notices specified in the Agreement before it had the right to begin
purchasing part or all of its power and energy requirements from
other suppliers:

The agreement becomes effective when Cap Rocck Electric

terminates it [sic) current power supply contract with TU

Electric, Collier said. The new contract requires two or

three years notice by Cap Rock to begin serving load with
other power supplies, Collier explained.
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[Vel. 1V, Tab A (emphasis supplied)). This press release, issued
contemporaneously with the execution of the 1990 PSA, directly
contradicts Cup Rock's current claims [(gsee, €.9., March 1992
Comments at 40) that Cap Rock never intended to be a
full-reanirements customer of TU Electric after terminution of the
1963 Agreement, except at its option.

7im*larly, Cap Rock's current position is also directly
contradicted by the contemporaneous record of a conversation
between David Krupnick of SPS and Mr. Collier on June 21, 1990,
which is set forth in an inter-office memorandum of the same date
from David Krupnick to Gary Gibson of 8PS, Mr. Krupnick's
memorandum states that:

I spoke to Steve Collier today. . . . He indicated [Cap

Rock] had reached a new power supply agreement with TU on

June 8, The agreement allows them to move 30 MW of their

north system load off TU with 2 years' notice. (Emphasis

added)
[Attachment 4). The "2 years' notice" clearly refers to Section
2.05 ¢f the 1990 PSA which permits Cap Rock to remcve all of the
load, up to but not exceeding a total of 30 MW, at one or more of
nine specified Points of Delivery on two years' advance written
notice given in years one through five cf the agreement. ([Vol. IV,
Tab 91 at 8-9].

The notice provisions under the 1990 PSA were also the topic

of discussion during a meciing on October 19, 1990, between Steve

Collier, David Pruitt and Rusty Jones of Cap Rock and Gary Gibson
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It is very likely that TU Electric will vigorously oppose
our plan to move all of our load into the WTU control
area in making the transition from our [1963 Agreement)
to the new power supply agreement which we executed last
year.

[Attachment 9).
The following month, in another report to Davi. Pruitt dated
July 15, 1991, Steve Collier again emphasized that:
Please be aware that this power supply arrangement [with
WTU) has some risk of opposition or even litigation by TU
Electric. We will be terminating our existing all-
requirements agreement with TU Eiectric sometime in the
next few months when the PUCT issues a final order in the
Comanche Peak nuclear plant rate case. £ * & TU
Electric will take the position that all of the existing
load must be transfarred to the new cortract and then two

to three years notice given to serve load “rom WTU.
(Emphasis supplied).

[Attachment 8).

Mr, Collier also informed WTU, by letter dated June 12, 1991,
that:

As we discussed, TU Electric is n.t likely to be pleased

« « « and can be expected to insist that we do not have

the option of simply moving all of the load to WTU in

making the transition from our current [1963 Agreement)

to the new power supply agreement that we executed in

June, 1991 (sic].

[Attachment 10].

Thus, knowing full well TU Electric would take the position
that Cap Rock was reguired under the 1990 PSA to purchase
full-requirements power and energy from TU Electric upon Cap Rock's
termination of the 1963 Agreement ~-- as Cap Rock itself had
recognized and publicly acknowledged when the contract was executed

-~ the Cap Rock management began to develop a estrategy of

calculated harassment of TU Electric for the express purpose of
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be timely, as Cap Rock Electric's intervention in such a
case would strengthen its bargaining position in the WTI
an¢ [B8PS]) load transfers.
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{ q Cap Rock Electric will be intervening in the
NOI proceeding tc * § L

reasonabl o ' ‘ T ' b 4 ¢ +ha

] L1 begin to build a negotiating position for the
WINT and [8P8] load transfers

' M :

Mr. Collier asked, or in fac. he told us that he
didn't need the 1990 Power B8upply Agreement any
longer, and that he intended to takXe all of his
load over to WTI n January of 1991




A, I was shocked.

Q. Why?

A. Because this was not my understanding of the 199%0
Power Suppliy Agreement, I knew that we had

negotiated this agreement over a number of months,
that we had spent a long time negotiating this
agreement, . . . which Cap Rock said was very
important to them that gave them a lot of
flexibility, and now for him to come up and anake
this statement did shock me.

[Attachment 2 at 252 (emphasis supplied)].
The next day, October 23, 1991, Mr. Collier wrote Mr.
Bevelhymer, advising that:

When we first executed the [1990 PSA) with TU
Electric . . ., we expected that the TU Electric rates
would become final and that the special 120 day window
for termination [of the 1963 Agreement) would come and go
before we would he able to finish our alternative power
supply arrangements. At that time, w2 thought it might
be necessary to provide notice to terminate our existing
all-requirements [1963 Agreement] and begin serving load
under the new (1990 P5A) before we would be in a position
to begin to serve load with alternative power supply
resources. However, we have been able to complete our
power supply arrangements more gquickly than we
thought. . . . As a result, we now anticipate being able
to termin. te our (1953 Agreement] without having to serve
any wvholesale locad temporarily under the new [1990 PBA]).

* * %
We have . . . entered intec a let' of intent with West
Texas Utilities Compent  au1 we al pate completion and

execution of a definitive vontra. within the next few
wveeks, to begin purchasing all of our wholesale power
regquirements from WTU as errly as January, 1992.
(Emphasis supplied).
[Vol. IV, Tab K].
TU Electric responded by lette: dated November 4, 1991, from
Mr. Bunting to Mr. Collier, informing Cap Rock that:
TU Electric expects Cap Rock to fully comply with the
1963 and 1990 power supply agreements. To comply with
those agreements, it will not be possible for you to
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purchase power else heve, including Cap Rock's p.oposed

purchase from (WTU)] . . . until the cancellation of the

1963 agreement and only then upon the expiration of the

« « notices provided for in the [1990 PSA] and
conpliance with all other terms of that contract.
(Vel. IV, Tab M).

By memorandum dated November 6, 1991, David Pruitt transcitted
a copy of Mr. Bunting's November 4, 1991 letter to the Cap Rock
Brard members and management:

The enclosed letter from TU Eiectric, Henry Bunting, who
was one of the final negotiators i1 >ur contract that we
signed with [TU Electric) in June of '90, stated the
position that I have all along felt [TU Blectric)] would
take. 1It's kind of their Declaration of War. They are
taking a very hard line approach. They are trying to
scare off SPS and WTU, * = «

I Teel we need to do whatever it takes in the news media,

in the courthouse, interventions, make them sue us, etc.

We need to develop a strategy so the "giant" (T.U.) has

to stop us versus us trying to make the giant move,.
[Attachment 11 (emphasis supplied)).

Another meeting between TU Electric and Cap Rock was then
scheduled for November 19, 1991, but was cancelled at the last
minute by Mr. Collier because, as TU Electric only learned during
discovery in the Midland Litigation, Cap Rock had not yet completed
its strategic planning for the litigation.

For example, by letter dated November 19, 1991, Steve Collier
advised Gary Gibson of SPS that Cap Rock was scheduled to meet with
TU Electric that afternoon “to discuss our disagreement and to
attempt to identify a resolution." Mr. Collier further stated:

We anticipate an adverse response by TU Electric.

Therefore, we are having a strategy meeting with our

lawyers and consultants in Midland tomorrow to finalize

legal and other ‘tions that we will take. we will
continue to keep y¢ apprised of our status and progress.
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 attachment 12), However, the following day, November 20,

Collier again wrote Mr. Gibson and informed him that:

* ¢ & (w]e did not actually meet with TU yesterday as we
had originally planned. Upon advice of my attorneys, ve
cancelled the meeting at the last minute. This is
because we did not have our legal strategy finalized, and
sc #1id not have in hand those filings that we would make
in court and the accompanying press releases. .
Therefore, we will wait a week or two to meet with TU
Electric until we have our legal strategy and the
resulting filings in hand. (Emphasis supplied).

[Attachment 13).

1991,

Not uncharacteristically, Steve Collier's explanation to TU

Electric differed dramatically. By letter dated November 22,

(Vol.

Board of

1991

IV, Tab T), Steve Collier wrote Henry Bunting as follows:

1 am writing to express my apologies for fouling up our
neeting schedule earlier this week. After imposing upon
you and your associates to delay the meeting until the
afternoon 1 then had to cancel out. Unfortunately,
something important came up that caused me to be unable
to get to the meeting.

Subsequently, at the November 26, 1991 meeting of the Cap Rock

discussions with TU Electric on October 22. The minutes of

Board meeting state that:

Mr. Collier reported on power supply activities. (1) TU
Electric - Contract Termination. CRE has had several
discussions with TU Electric about CRE's plans with SPS
and WTU as well as cancellation of the wholesale power
contract CRE has with TUEC. CRE had a strategy session
to determine the next course of action against TU. CRE
would consider the following courses of action: (a)
negotiate with TU, (b) File legal actions against TU, and
(c) Keep TU's name in the newspapers via PR campaign.
(Emphasis supplied).

[Attachment 14].

Directors, Steve Collier reported on his earlier

that
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General Manager and Chief Executive Officer, knew that, if Cap Rock
could avoid its obligation to purchase all of its requirements from
TU Electric under the 1990 PSA, upon termination of the 1963
Agreement, and instead begin purchasing its power from WIU and 8PS,
Steve Collier and other memhers of the Cap Rock management team
would be in a position to immediately garner significant, personal
financial gain from a success fee contract tied to the WIU and Sp#
purchases.

On November 26, 1991, tweo "success fee" contracts (one for the
proposed WTU contract and one for the SPS contract) were executed
by David Pruitt and Russell Jones, Chairman of the Cap Rock Board.
[Attachments 20, 21, 22 and 23). Steve Coll.er executed the WTU
and SPS success fee cont~acts on December 10, 1991 and December 11,
1991, respectively -~ less than two weeks bafore filing the Midland
Litigation on December 20, 1991. [Attachments 23 and 22).

Under the WTU success fee contract, the amount of the success
fee is:

two percent (2%) of the net savings, where the net

savings is defined as the amount by which WTU purchased

power costs are less than the purchased power costs would

have been had TU Electric remained the full-regquirements

power supplier. [Attachment 20 at 1).

The SPS success fee contract [Attachment 21) contains identical
language, except that the "net savings" is the difference between
the SPS and TU Electric purchased power costs.

Each of these success fee contracts provides that Steve

Collier, as the “responsible individual," is to receive 50% of the

success fees, with the remainder being apportioned among "“other
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management team members." At the injunction hearing, Steve Collier
testified that, under the WTU success fee contract, he would have
been able to supplement his salary by approximately $30,000 per
~ LAY, representing an approximate 36% annual increase in his base
salary. (Attachment 2 at 1315-317). Once the 8PS success fee
contract went into effect, Mr. Collier testified that the amount of
the annual success fee he would receive would be approximately
$40,000. [Attachment 2 at 336).

Significantly, the amount of the payments under the success
fee contracts was to be based upon the net savings Cap Rock might
achieve if it were awole to purchase power from these alternate
sources -~ WIU or SP§S -~ as compared to purchasing
full-requirements power from TU Electric under the 1990 PSA
[Attachment 2 at 238-340, emphasis added), even though in both
cases the rates for purchased power are regulated by the Federal
Energy Regulatory Commission and set forth in a tariff filed by
both WTU and SPS. 1t hardly takes a genius to purchase pcwer from
a regulated electric utility at the tariff rate! Therefore, Steve
Collier and David Pruitt were to receive a fee for the successful
abrogation of the 199C PSA, not the successful negotiation of power
supply arrangements with WIU and sps."

It is against this backqround of events that Cap Rock's March
1992 Comments requesting the institution of an antitrust review

must be evaluated.

nhp Rock and Mr. Collier vigorously attespted to persuade TU Electric and the Court that no signed

success fee agreements existed when, in fact, the existence of such signed contracts was known not only Lo Mr,
Colifer, but to Cap Rock's attorneys as well., These rerious matters are the subject of TU Flectric's pending
Motiun for Imposition of Sanctions in the Midland Litigation,
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ap Rock's allegations totally fail to meet these criteria.

e«ed, Cap Rock's March 1992 Comments merely resurrect the same

contentions already addressed and rejected in the Director's
previous "no significant changes" determination.

I Cap Rock Resurrects the BSame Arguments Previously

Rejected By the Director in His No Bignificant Change

Determination.

1. Cap Rock's Previous Comments Charged TU Electric
With violating Its Existing License Conditions.

When the Commission asked for antitrust comments in connection
with the operating license for Comanche Peak Unit 1, Cap Rock's
Comments provided precisely the same arguments it rehashes here
now. In its Comments on August 9, 1988, Cap Rock, as it does again
now, sought to circumvent the notice provisions in its full
requirements 1963 Agreement with TU Electric. Specifically, Cap
Rock complained that TU was unwilling to provide partial
requizements or transmission service to Cap Rock until Cap Rock had
complied with the notice of termination provisions in that
contract. Cap Rock charactecrized this as a "direct viclation" of
the existing license conditions.® Cap Rock later reiterated these

charges in asking the Director to reconsider his "No Significant

Changes Findings," and accused TU Electric of “willful"
violations.*
quu of Cap Rock Electric Cooperative, Inc,, Aug. 9, 1988 ot 5, 24, Vol, |, Tab 36,
”lmﬂ of Cap Rock Electric Cooperative, Inc. for Reevaluation, July 26, 1989 at 1-2, vol. 111, Tab 54,
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germane, ji.e., they do not have a significant connection, to the
antitrust operating license review process." Jd, at 4, 10,
3. Cap Rock's Most Recent Comments Re~Allege the Bame
Purported Claims.

Cap Rock now raises precisely the same contentions all over
again in its March 1992 Comments. The central premise of the March
1992 Comments, as stated on their second page, is precisely the
same as before -~ that TU Electric's insistence that Cap Rock
comply with its contractual notice provisions "violates . . . /the
existing) Comanche Peak license conditions."™ March 1992 Comments
at 2. The same analysis previously employed by the Director to
reject these arguments applies squarely once again.

What is involved here is a contract dispute between TU
Electric and Cap Rock, not any new type of activities or any new
antitrust issues. Cap Rock implicitly admits this, when it charges
TU Electric with violating the existing license conditions. Under
these circumstances, even if Cap Rock's allegations were assumed
meritorious arguendo -- and they are groundless =-- Cap Rock would
have alleged at most a potential enforcement matter inveolving the
existing Comanche Peak license conditions. Under established law
and the Director's prior rulings, no "significant changes" exist

within the meaning of Section 105(c¢).

“IM much of the March 25, 1992 filing is essentielly cut and pasted from Cap Rock's prior rejected
filings. for example, compare pages 10-35 of Cap Rock's March 1992 Comments with pages 832 of Cap Rock's
August 9, 1988 Comments, See vol. |, Tab 36.

- 33 @



b -
l B, The Current ntract Dispute Betwveen 7 Ele ri and Cajg
) K Bears N Nexus ¢ Any Activities Under License
l ' ' l
l |
I ’ ’ ’ ’ » ¢ b ’
\ DOW ent \ ’
t &l 14 ' 1 1 ' W

l ! | 1 1 ' {

J 3 > -




a meaningful nexus with activities under the license (jl,e., with
the actual operation of the nuclear plant), and not just with the
license itself.

St. Lucie 2 involved a claim by a qualifying facility ("QFv)
that the St. Lucie Unit 2 License Conditions should be revised to
require Florida Power & Light ("FPL") to wheel tha QF's power. The
petitioning QF argued that nexus existed by virtue of the fact that
its claim was made pursuant to the license conditions. The Appeal
Board rejected the QF's petition because it had not shown how the
refusal of FPL to wheel its power was an "activity under the
license" as required under Section 105(c). The Board concluded
that:

[T)he licensed activities must play some active role in
creating or maintaining the anticompetitive situation.

Put another way, the nuclear power plant must be an
Wherever we have found the nexus requirement met, that
fundamental linkage has existed.

8t. Lucie 2, 15 NRC at 32 (emphasis supplied).

The argument that the QF made in §t, lucie 2 and the argument
Cap Rock is making here are fundamentally the same: that the
Commission should use the licensing of a nuclear plant as the
occasion for inserting itself into a commercial dispute, despite
the fact that the nuclear plant has no influence on that situation
and the only tie between that situation and the plant is a claim
b sed on the plant license conditions. As the Appeal Board stated
in 8t. Lucie 2, this argument, and Cap Rock's position, "reads out
the nexus regquirement of Section 105c(5) in its entirety." 1d. at
34,
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capital to bullding generating units to serve its
customers' future requirements and the time the
generating unit is completed.

1d, at 61,668 (footnotes omitted) (emphasis supplied).™® 1To the
same effect, gee Arizona Public Service Co,, 18 F.E.R.C, § 61,197
(1982) (upholding seven year notice of termination provision as
just and reasonable); Gulf States Utilities Co,, 5 F.E.R.C.
q 61,066, at 61,098~99 (1978).

As noted earlier, there is no question here as to whether Cap
Rock qualifies as an "Entity" under the license conditions. Nor is
there any question whether TU Electric will provide wheeling
service for Cap Rock when Cap Rock fulfills the notice requirements
it agreed to in the 1990 PSA. This TU Electric har repeatedly
committed it will do.

In short, there is absolutely no legitimate issue as to
whether TU Electric is complying with it3 license ~onditions. It
has complied with them, and it will continue to honor them fully in
the future. The only real question raised by this dispute is
whether Cap Rock will live up to its contractual commitments in the
1990 PSA. Nothing in the license conditions or the law requires TU

to relinquish the right to insist that Cap Rock do so,

”ln Kentucky Utilities Co. v, FERC, 766 F.2d 239, 250 (6th Cir. 1985), the Sixth Clrcult remanded, finding
no retional basis for smaller utilities to be allowed to terminate on three years' notice rather than five,
On remand, FERC extended the five year notice provision "across the board" 1o all full requlrements customers,

Kentucky Utilities Co,, 37 F.E.R.C, 1 61,299 (1986).
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G tariff customers, namely to abide by the terms of a freely
negotiated contract.

Similarly, in City of Chanute v, Williams Natural Gas Co., 955
F.2d4 641 (10th Cir. 1992), the Tenth Circuit rejected a claim by
full regquirements customers of Williams (a natural gas pipeline)
that Williams' refusal to transport gas for them violated section
2 of the Sherman Act. Williams had agreed temporarily to transport
gas for its all-requirements customers, but subsequently cancelled
that program. The court found that Williams' desire to avoid
liability under take-or-pay gas supply contracts it had entered
into in anticipation of serving its requirements customers, coupled
with its desire to avoid losing the business of its reguirements
customers, constituted a legitimate business justification for its
actions.®

T Electric must be able to rely on the contractua'
commitments of its reguirements customers in its planning process.
If TU Electric's wholesale customers were free to abandon their
contractual obligations and could come and go at their whim, TU
Electric's other customers would have to pay higher rates to cover
the fixed costs of the capacity left stranded by the exiting
wholesale customers. The Ninth Circuit has recently held in two
separate cases that electric utilities are not required to provide
firm transmission access to their wholesale customers if doing so

would raise the utility's costs and hence the rates for the

» at 656. The court aiso held that Williams' swpply of gas at FERC-approved rates provided “he
plaintiffs with “ressonable access to the pipeline. ™ |d, ot 64V, This aspect of the decision is discussed
below in the following section of this response.

- 43 =



utility's other customers, See City of Anaheim v. Southern
California Edison Co., 955 F.2d 1373, 1381 (9*h Cir. -992) [it is
a legitimate business justification to aveid imposing higher rates
on existing customers'; City of Verunon v. Southern California
Edison Co., 955 F.2d 1361, 1367 (9th Cir. 1992) ("[T)he demand that
Edison turn over its facility to & city simply because the city
sould save money by obtaining cheaper power stands the essential
facility doctrine en its head.").

Cap Rock's reliance on United States v. Otter Tall Fower Co.,
331 F. Supp. 54 (D.Minn. 1971), aff'd, 410 U.8. 366 (1973) is
misplaced. 1In QOtter Tajil, the defendant utility refused to either
wheel or sell electricity “o towns which sought to form their own
municipal electric systems,. As the district court stated in
Panhandle (in language gquoted in part in the court of appeals
decision):

Qtter Tajl may stand for the proposition that a utility

cannot refuse to transport power it does not supply to a

former long~term custorer, buil it dces not stand for the

proposition that a utility must renegotiate extant long~

term service agreements to enable a customer to supplant
the utility as its sole supplier.

I1llineis v. Panhandle Eastern Fipe Line Co., 730 F.Supp. 826, 909
(C.D.111, 1990; (emphasis in originral).

It is beyond dispute that TU Electric has a legitimate need
for the reasonable advance notice reflected in its full

requirements 19¢3 Agreement and in the 1990 PSA.* As the above

—

w!Mro can be no guention that Cap Rock recognizes the legitimacy of such notice provisions, Indeed, both
Cap Rock's purported full reguirements power supply contract with uTU [Attachment F to March 1992 Comments) and
ite full reqirements agreement with SPS [Attachment 7 herato) provide for five years' sdvance notice of
termination -+ 8¢ ~ast two years' more notice than Cep Rock is required to give TU Eloctric during the first
five years of the 1990 PSA)
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caser ampiy corfirm. the antitrust laws clearly permit TU Electric
to enfrrce its contractual notice requirements and certainly give

Cap Roc¥ no iicense to renege on them.

Ix.
CAP ROVK'S OWF COMMENTS DEMONSTRATE
THAT TU LLECTRIZC'S TRANSMIBSION BYPTEM
I8 NOT AN RBHENTIAL FACILITY

The diczu4sion abuve shows that Cap Rock's antitrust arguments
lack substance evin acsuming Jrgquendo that TU Electric's facilities
met the criteria for applicatior of the so-called "“essential
facilities doctrine."™ Notably, Cap Rock, in its Comments,
presupposes that TU possessas an essential facility without
engaging in any analys.s. The reason Cap Rock dodges such an
analysis is not hard to Alscern. Cap Rock's own submissions
demorstrate that TU Electric's transmission system is not an
pssentiasl facility.

As Cap Rock correctly points out at page 29 of its March 1992
Comments, a party sceking to invoke the essential facilities
doctrine must show, jinter zlia, that it could not practically or
reasonably Juplicate the facilities in question. MC1
Communications Corp. v. American Tel. & Tel. Co,, 708 F.2d 1081,
1132-33 (7th Cir.), cert. denjed, 464 U.S. 891 (1981). It is
insufficient for a party to demonstrate that alternatives to the
allegedly "essential" facility are inconvenient or involve some
economic loss; "he must show that an alternative to the facility is
not feasible." ITwin Laboratories, Inc, v. Weider Health & Fitness,
%00 F.24 566, 570 (2d Cir. 1990).
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Cap Rock'® own submission shows just the opposite. According
to Cap Rock, it has already executed an agreement with SPS whereby
in one year 8PS will construct the necessary transmission
facilities to interconnect tha SPS and Cap Rock systems ;irectly
while simultaneously disconnecting from TU Electric =~ thus
effectively duplicating the “essential™ TU Electric transmission
system,*

Thée lecision of the Eighth Circuit in City of Malden v. Unien
Eleceric Cn, 887 F.24 157 (8th Cir. 1989) is particularly
instructive. That cas¢ “awalved a claim by a wholesaie customer
that its utility power supplier violated the antitrust laws by
refusing to wheel power from third-parties. In rejecting the
plaintiff city's claim, the Eighth Circuit affirmed the district
court's finding that the plaintiff city "could have economically
provided for an alternative transmission system to convey
electrical power." 1d. at 161, Just as in the instant case, the
plaintiff city had arranged for another util.ty to build an
alternative transmission interconnection which would enable it to
bypass the defendant utility's systenm. 1t is disingenuous for
Cap Rock to argue that TU El-ctric's transmissioa cannot be
duplicated, while simultaneously arqguing in Texas state court that

it should be let out of its respcnsibility to purchase all of its

”Iarch 1992 Comments st 13. See Panhanglle, 730 F.Supp. ot 928 (“Duplication of the entire [Panhandle)
system was not necessary because interconnects with adjacent pipelines could provide the benefits of Panhandle's

system. ")

"2w panhandle, 935 F.2d et 1482 (Illincis' essential facilities argument fails, in part, because
Wit would have been economically feasible for competitors to duplicate much of Panhand!e's system within central
Iliinois by means of interconnections between competing pipelines and the construction of new pipelines.")
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electric requirements from TU Electric so that next year it can
internonnect directly with 8PS and bypass <«he TU Electric
transmission system entirely.

The 1990 PSA provides for a reasonable and fair mechanism for
Cap Rock's transition from its current status as a full
requirements wholesale customer of TU Electric to a wholesale
customer of other utilities. Under the 1990 PSA, Cap Rock has the
opportunity to remove its load from the TU Electric system (with
reasonable notice to TU Electric), as well as the opportunity to
purchase partial requirements power from TU Electric if it so
chooses. In the interim, TU Electric will supply Cap Rock with its
electric requirements at regulated cost and wholesale rates.

The courts in both City of Chanute and City of Anaheim held
that the facilities in gquestion were not essential facilities
because the plaintiff cities essentially had reasonable access to
those fac')ities as a result of their existing power supply
arrangements. City of Chanute, 955 F.2d at 649; City of Anaheinm,
955 F.24 at 1380-dl. For example, in City of C.*nvte, the Tenth
Circuit ruled that, as a matter of law, the cities' supply of gas
from Wiiliams at FERC-approved prices provided them with reasonable
access to the pipelines. Both courts held that the mere fact that
the ty e of access requested by the plaintiff cities would have
been less expensive was rot enough to make the facilities in
gquestion essential.

In short, under a consistent series of recent antitrust

decisions, Cap Rock cannot now attempt, under the guise of
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Commission antitrust review, to sidestep the terms of a contract it
frenly entered in 1990 simply because 't might be able to obtain

less expensive power elsewhere,

CONCLUBION
X,

The only specific "relief" reguested by Cap Rock in its March
1992 Comments is "an unequivocal determination by this Commission
that TUEC is obligated by ite antitrust license conditions to wheal
for Cap Rock and other similarly situated entities." [March 19%2
Comments at 7.) But there is no question that TU Electric is bound
by its license conditions. TU Electric has and will centinue to
abide by all of the Comanche Peak license conditions. Indeed, TU
Electric made a contractual arrangement with Cap Rock to wheel
electric power and @nergy in a manner and under circumstances which
went well beyond the requirements of the license conditions. As
the Director's prior determinations in this matter recognized, TU
Electric also currently provides substantial wheeling service for
entities similarly situated to Cap Rock."

There can be no question that TU Electric is entitled to
reasonable advance notice of reductions in electric service to Cap
Rock under the 1990 PSA. The license conditions do not remotely
suggest that the Commission intended such conditions to interfere

with the notice provisions in valid full requirements contracts «-

S Aesvalyation and Atficetion of ko Signiticans Change finding ot 9 (ol 111, Tab 55); Laaes
mmﬁmnn_cmmm_u_uw ficent Changes finding, Jus< 30, 1989 at 3-4 [(vol. '1, Tab 51).
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in fact, as demonstrated above, the license conditions explicitly
acknowledge that such nocice 1s appropriate.

In summary, this dispute is not about whether TU Electric is
in compliance with its license conditions. This dispute |is
strictly a vontractual jssue, involving Cap Rock's efforts to annul
the reasonable nctice provisions of the 1990 PSA -~ an lssue
currently under consideration by a state district court in Midland
County, Texas, Hence, the irstitution of proceedings by this
Commission would not only be legally groundless under
Section 105(c), but also pointless. If and vhen Cap Rock is not
obligated to purchase all of its power and energy requirements from
TV Electric and TU Electric refuses to comply with its license
conditions, Cap Rock then has a remedy under the Atomic Energy Act
to require such complliance.

For all of the foregoing reasons, Cap Rock's request for the
institution of operating license antitrust review proceedings

should be denied.

Respectfully submitted,

7
M., D. Sampels

e

L
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ATTACHMENTS TO

RESPONBE OF TU ELECTRIC TO
COMMENTS OF
CAP_ROCK ELECTRIC COOPERATIVE, INC,

Description Attachment No,

Letter dated April . , 1992, from M. D.

Sampels to Joseph Rutberg, together with

the "Documented Summary of Events" attached

thereto, [The four-volume set of documents

is being submitted separately.) |

Excerpts from transcript of the April 14-15,
1992 injunction hearing in the Midland
Litigation 2

Excerpts from Deposition of David L. Teeter
in the Midland Litigation 3

Internal 8PS memo dated June 21, 1990, from
Dave Krupnick to Gary Gibson 4

Excerpts from the Deposition of David Andrew
Krupnick in the Midland Litigation

vn

David Krupnick's notes of meeting between
S§PS and Cap Rock on October 19, 1990 8

"Southwestern Public Service Company Agreement

for Wrolesale Full Requirements Electric Power

Service to Cap Rock Electric Cooperative, Inc., "

dated July 3, 1991 7

Letter dated July 15, 1991, from Steve Collier
to David Pruitt re: Power Supply and Regulatory
Report B

Letter dated June 19, 1991, from Steve Collier
to David Pruitt re: Power Supply and Regulatory
Report “

Letter dated June 12, 1991, from Steve Collier
to Don Welch of WTU re: Anticipated “ower
Supply Arrangements 10

Internal Cap Ro.k memo, dated November 6,
1991, from David Pruitt te All lirectors,
et al 11
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April 21, 1992

Mr. Joseph Rutberg

Office of the General Counsel

U, 8. Nuclear Regulatory Commission
11555 Rockviile Pike, Room 15D19
Rockville, Maryland 20854

Re: Texas Utilities Electric ¢ mpany,
Comanche Peak Steam Electric Station,

- - A
Dear Mr. Rutberg:

This is in further reference to our January meeting in
Washington regarding the January 6, 1992 letter from Cap Rock's
counsel to Mr. Thomas E. Murley, Director, Office of Huclear
Reactor Regulation.' Rather than summari_e the many misleading and
incorrect claims in Mr. Adragna's letter, I am furnishing you a
documented summary of TU Electric's dealings with Cap Rock from
1987 (when the dispute between Cap Rock and TU Electric first
developed) to the present date. This summary demonstrates that
there is no merit whatever to any of Cap Rock's claims and is yet

'On March 25, 1992, Cap Rock also filed Comments in the NRC's
pending artitrust operating license review with respect to Unit No.
2 of TU Electric's Conanche Peak Steam Electric Station, TU
Electric intends to f!le a formal response to Cap Rock's Comments
after the issuance by the District Court of Midlanc County, Texas
of an order on Cap Rock's request for a mandatory temporary
injunction to compel TU Electric to facilitate Cap Rock's proposed
purchase of power and -nergy from West Texas Utilities Company.
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April 21, 1992
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Cap Rock may purchase power elsewhere after giving TU Electric
three years' notice (except under certain circumstances in which
oenly two years' notice is required).’ Despite having agreed to
these modest notice provisicns, Cap Rock has informed TU Electric
that it has verbally agreed upon a full regquirements contract with
West Texas Utilities Company and is demanding that TU Electric
immediately wheel power to Cap Rock from WTU -=- a request which is
not only contrary to the provisions of the 1990 PSA but would
cunstitute the complete abrogation of that contract. TU Electric
informed Cap Rock that its regquest was incounsistent with the 1990
PSA. Cap Rock then sued TU Electric in state court in Midland,
Texas, seeking, among other things, to void the 1990 PSA on the
ground that it was never enforceable. Cap Rock also requested the
Court to issue a temporarsy mandatory injunction reguiring TU
Electric to facilitate Cap Rock's proposed purchase of power and
energy from WTU.®

TU Electric believes that the 1950 PSA is a valid and binding
contract, The position now taken by Cap Rock is not only directly
contrary to the express provisions of the 1930 PSA but also to
numerous admissions made by Cap Rock contemporaneocusly with, and
for over a year aftrr, the execution of that Agreement,

For example, on June 11, 1990, three days after Cap Rock and
TU Electric executed the 1990 Power Supply Agreemant, Steve
Collier, Cap Rock's Director of Power Supply and Rejulatory Affairs
and the individual who verified Cap Rock's Original Petiticn in the

“{...continued)
evaluated or achieved. (Emphasis added.)

See Vol. III, Tab 74 of the accompanying material. The 19%0 PSA 1is
this "foundation" and "key piece to the puzzle" that Cap Rock now
repudiates and would have the Court declare to be void an
unenforceable.

TU Electric offered to waive the notification provisions and
terminate the 1950 PSA early to permit WTU to supply all of Cap
Rock's needs if Cap Rock would make TU Electric whole with respect
to the amount of power purchase obligations incurred by TU Electric
to fulfill the 1990 PSA, but Cap Rock declined.

Hearings on Cap Rock's request for a temporary injunction
were held before the Court on March 26 - 27 and April 14 - 15,
1992. Testimony has now been concluded, with Cap Rock's post-
hearing brief being due on April 23, 1992, and TU Electric's reply
brief being due on April 29.



April 21, 1992
Page §

Midland suit, reported to David Pruitt, Cap Rock's Chief Executive
Officer and General Manager as follows:

THE _GOOD _NEWS I8 THAT WE MAVE NEGOTIATED A

QEFINITIVE POWER SUEPLY AGREEMENT! * * * (Emphasis
in original).

Mr. Collier further reported that:

I believe that the enclosed agreement represents a
workable power supply agreement. While it is not
the perfect agreement that we would write
unilaterally, it does give us a reascnable
oppertunity to implement power supply alternatives.
Interescingly, the definitive power supply
agreement provides us with capabilities and
benefits that go beyond the more constraining
definitions in our initial _attlement in principle.
Even s0o, the power supply agreement term, notice
requirements, and other constraints will pose
significant limits as we attempt to develop our
power supply alternatives. I will look forward to
presentingy the benefits and difficulties’ of this
agreement to the * * * [Board) sometime next week.

Cap Rock also public;y acknowledged and touted the benefits of the
1990 PSA in various press releases written by Steve uollxe' ® For
example, in a press release issued on July 15, 1990,° Collier
states:

(Cap Rock] has reached a landmark agreement with
its current sole power supplier, (TU Electric).
Under this exceptional new agreement, [Cap Rock)

In recommending approval by the Cap Rock Board of the 19%0
PSA, Mr. Collier, Cap Rock's Bulk Power Manager and chief
negotiator of the 1990 PSA, specifically recognized that one of the
disadvantages of the 1990 PSA was the three-year notice provision.
See Vol. IV, Tab 95 of the accompanying material.

®Steve Collier of Cap Rock also corresponded with variocus
other electric cooperative wholesale customers of TU Electric,

including Hunt-Collin Electric Cooperative, Inc., lauding the
benefits of the 1990 PSA and recommending that such cooperatives
seek similar agreements, See, e.49., Veol. 1V, Tab J of the

accompanying material.

"see Vol. IV, Tab A of the accompanying materials.
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ultimate resolution of those differences, as incorporated in the
1990 PSA (Vel. IV, Tab B of the accompanying materials). With
respect to the issue of notice, this summary indicates:

TU Electric initially offered to sell partial
requirements power and energy, upon termination of
the [1963 full requirements] Agreement, pursuant %o
Paragraph D.(2)(k) of the Comanche Peak License
Conditions . . . which conditions its okligation to
sell full and partial requirements power and energy
cn, among other things, "reasonable advance
notice." Cap Rock scught to purchase such power
and energy "immediately" upon termination [of) the
(1963] Agreement and at such time as it begins to
supply a portion of its regquirements with power
from other sources.

The parties finally agreed that Cap Rock will
purchase full requirements power and energy from TU
Electric under the (1990 Power Supply Agreemerc)
until and to the extent it gives three years notice
in years one through five, and five years notice
thereafter, to reduce load to be supplied by TU
Electric, » * #

These documents, as well as others, are included in the attached
binders.

TU Electric intends to vigorously defe 1 its position. 1t
believes that it must be able to rely on the commitments of its
wholesale customers. TU Electric has more than 50 such customers,
who together purchase over 1200 MW annually. 1If TU Electric were
to create a situation which would allow these customers to come and
go at their whim, leaving in place, but unused, the capacity which
TU Electric had allocated or acquired to serve their reguirements,
TU Electric's planning process would be put in a state c€ disarray
and its remaining customers made to pay the bill.

I apologize for the volume of the attached information but
wanted yocu to have the whole story in a usable form. After you
have had the opportunity to review this material, we would again
like to visit with you to answer any questions you may have.

As indicated, we will soon file a formal reply to the Comments
recently filed by Cap Rock in the Commission's antitrust operating
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Electric again pointed out that the 1963 Agreement would have to be
terminated in accordance with 1its terms before e.ectric service
could be taken from Panda.

In May 1987,° Cap Rock indicated in a conversation with TU
Electric that it was in the process of "crunching" socme more
numbers on the cogeneration optiens and would probably be coming
back in the near future to discuss wheeling. TU Electr.c also
learned at that time that the Cap Rock GCeneral Manager had
resigned.

On October 29, 1987,7 David Pruitt, Cap Rock's new General
Manager, by letter to Jerry Farrington, Chairman and Chief
Executive of Texas Utilities Company, noted that Cap Rock had only
recently entered into a letter agreement with a cogenerator
utilizing a Dallas area hest (which TU Electric later learned was
pPanda's Rock=-Tenn facility).? Mr. Pruitt also indicated that Cap
Rock in the near future would formally give notice of terminatiocon
of the 1963 Agreement.

On November 4, 1987,° TU Electric wrote Cap Rock, expressing

its surprise that Cap Rock had signed a commitment letter for

Svol. I, Tab 10.
'vol. I, Tab 11.

®In April 1987, Panda filed a petition with the Public Utility
Commission of Texas (PUCT) reguesting that TU Electric be ordered
to enter into a long-term firm purchase power agreement with Panda
and to cease and desist from entering into any contracts for the
purchase of capacity and energy from any other qualifying facility
pending the PUCT's ruling (Vol. 1, Tab 11). The PUCT dismissed
Panda's petition on Octcber 21, 1987 (Veol. I, Tab 12).

vol. I, Tab 14.
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contested by TU Electric,?

primarily on the grounds that neither
the License Conditions nor the antitrust laws required TU Electric
to cancel, change or otherwise amend its full reqguirements 1963
Agreement with Cap Rock in order to facilitate Cap Rock's purchase
of power from other sources.

Oon June 20, 198%,°® the Commission issued itz finding of "“No
Significant Antitrust Changes" in the Comanche Peak Antitrust
Operating License Review., On July 26, 1989, Cap Kock sought
reevaluation of that determination. The Commission affirmed its
finding on August 28, 1989,%° and on November 30, 1989, Cap Rock
appealed the decision to the U,8, Court of Appeals for the District
of Columbia Circuit. On December 29, 1989, TU Electric intervened
in Cap Pock's appeal.?®

In January 1990, the Commission Staff scheduled a meeting for
January 11 with representatives of Cap Rock and TU Electric for the

purpose of enccuraging settlement discussions.®

At that meeting,
the Commission's probable decision concerning Cap Rock's request
for enforcement was announced, which included findings that TU

Electric was not obligated to provide any of the services regquested

¥yol. 111, Tab 53.
¥vol. 1I, Tab S1.
**Vol. III, Tab 54.
Yyol. I1I, Tab 55.
'wol. I1I, Tab 58.
%yol. III, Tab 59.

Byol. I11I, Tab 62.



by Cap Rock as long as Cap Rock remained a full reguirements
customer of TU Electric pursuant to the 1963 Agreement, that TU
Electric should not be required to speculate on its future rates
and that 1t was not unreasonable for TU Electric to require Cap
Rock to become a control area. After a discussion of the issues
and the parties' respective positions, the Commission Staff
indicated its willingness to continue meeting with the parties if
it would facilitate settlement. Cap Rock and TU Electr' ¢ each
agreed to outline separately a proposal to settle their dispute for
submission to the Commission Staff at the next settlement meeting
which was schea. ied for January 25, 199%90.

At the January 25 meeting with the Commission Staff, the
settlement proposals submitted by TU Electric® and cap Rock®
were discussed. At the end of the meeting, TU Electric agreed to
meet with Cap Rock to discuss a power supply plan which Cap Rock
had under consideration, and the Commission Staff indicated its
willingness to delay the issuance of a decision in Cap Rock's
enforcement proceeding as long as the parties were negotiating in
good faith toward a settlement.

On February 23, 1990, representatives of TU Electric and Cap
Rock met pursuant to the agreement reached with the Commission

Staff at the January 25 meeting. At that meeting, Steve Collier of

%vol. I1I, Tab 64.
$yel. III, Tab 63.
¥yol., II1I, Tab 65.

yol. III, Tab 67.



Cap Rock outlined a five-point plan to meet Cap Rock's future power
supply requirements upon termination of its full requirements
gontract with TU Electric. The meeting was cordial, and Mr.
Collier indicated that it was productive and that progress had been
made. Mr. Pittman of TU Electric remarked that Mr., Collier's plans
were very general and not sufficiently definitive to enable TU
Electric to predicate any firm commitments. Mr. Pittman indicated,
however, that, when Cap Rock's plans became more definite, TU
Electr.c was prepared to discuss Cap Rock's reguests in more
detail. A report on this meeting was delivered to the Commission
Staff by TU Electric on March 1, 19%0,%

on March 6, 1990, Cap Rock wrote TU Electric in further
reference tc the February 23, 19%0 meeting. Cap Rock advised TU
Electric, among other things, that it was representing to the NRC
that the parties had a productive meeting and that he "“was
encouraged by the concept . . . in which Cap Rock Electric would
become an 1independent control area through the purchase of
regulating services from TU Electric." Cap Rock alsc advised Tu
Electric that, tc the extent the parties were able to settile the
power supply arrangements in the context of the NRC license
enforcement proceeding, "we can obviously aveid litigating those

issues in [TU Electric's] TPUC rate application" 1in Docket No.

9300.

¥vol. III, Tab 67.

¥yol. III, Tab 68.
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on April 3, 1990,‘° representatives of Cap Rock and TU
Electric again met, at which time Mr. Pittman of TU Electric
delivered a draft of propocsed "Principles of Agreement" to Mr.

Collier. The propesed "Principles of Agreement" were reviewed by

-

5

Mr. Collisr and on April 10, 1990, the parties again met and
discussed each of Mr. Collier's comments thereon. At that time,
Mr. Collier indicated that he considered the proposal to constitute
significant progress; however, the Board of Directors of Cap Rock
would have to approve any agreements that were made. Following the
meeting on April 10, 1990, TU Electric modified the "Principles of
Agreement" in an attempt to respond to Mr. Collier's legitimate
concerns and delivered a revised draft to Cap Rock.

On April 12, 1990, TU Electric reported to the Commission on
the status of its negotiations with Cap Rock,‘' attaching a copy
of the revised "Principles of Agreement." TU Electric indicated
that it believed the offers which had been made to Cap Rock,
including the requlating services offered to Cap Rock to enable it
to qualify as a control area within the meaning of the ERCOT
Operating Guides, went well beyond TU Electric's legal obligations
and its obligations under the License Conditions. TU Electric also
advised the Commission that Mr. Cecllier had advised Mr. Pittman
that he was optimistic that an agreement could be reached and all

disputes resolved, including those pending in PUCT Docket No. %300.

“vol. III, Tab 70.

“yol. III, Tab 70.
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On April 20, 1990, the Commission Staff acknowledged receipt
of the April status reports of TU Electric and Cap Rock on the
settlement negotiations and indicated they were '"pleased to see
that the parties are making what appears to be progress on several
substantive issues." The Staff encouraged the parties to continue
discussion in an effort to resclve “heir differences and consummate
a settlement aareement in the nedr future.

on May 1, 1990,4 Cap Rock wrote TU Electric, commenting on
TU Electric's latest draft of the "Principles of Agreement,”
indicating that "it would appear that we are extremely close to a
final settlemen

Following further meetings bet. .en representatives of TU
Electric and Cap Rock, ¢on May 15, 1990," the parties reached an
agreement in principle and executed "“Principles of Agreement"
which, together with other mutually satisfactory provisioc. s, were
to be incerporated into a power supply agreement pending appreval
by the respective Boards of Directors of TU Electric and Cap Rock.
Such approval was forthcoming, and or May 16, 1990,*® TU Electric
delivered a copy of the executed "Principles of Agreement" to the

Commission Staff.

“vol. III, Tabs 71-72.
“yeol. IV, Tab 73.
“4yol. III, Tab 76; Vol. IV, Tabs 77-79.

“Svol. IV, Tab 77.



In a memorandum*® to the Directors of Cap Rock, seeking
approval of the Principles of Agreement at a Cap Rock Board meeting
scheduled for May 17, 1990, David Pruitt advised the Cap Rock Board
of the importance of the definitive aygreement cor*:.plated by the
Principles of Agreement, stating that:

When we do get a definitive contract agreed to &nd
signed by TU, this will be the foundation of our
power supply plan. This is the key piece to the
puzzle that had to be before anything else could be
evaluated or achieved. (Emphasis added.)

Cap Rock and TU Electric thereafter commenced intensive

4

negotiations,*’ which culminated in the executicn, on June 8, 1990,

of a Power Supply Agreement (the 19%0 Power Supply Agreement)*®

“ypol., III, Tab 74.
‘7vol. 1V, Tabs 81-83, 86, 88-90.
“%vol. IV, Tab 91.

On July 24, 1990 (Vel. V, Tab B), a copy of an "Executive
Summary of the 1990 Power Supply Agreement," together with a copy
of a summary of the major differences between the initial
settlement proposals of Cap Rock and TU Electric and the ultimat.
resolution of those differences, as incorporated in the 1990 Power
Supply Agreement, were furnished by TU Electric to the Commission
at its request. With respect to the issue of notice, the summary
of major differences indicates:

TU Electric initially offered to sell partial
requirements power and energy, upon termination of
the (1963 full requirements) Agreemernt, pursuant to
Paragraph D.(2) (k) of the Comanche Peak License

Conditions . . . which conditions its obligation to
sell full and partial requirements power and energy
on, aro>ng other things, "reasonable advance

notice." Cap Rock sought to purchase such power
and energy "immediately" upon termination [of] the
[1963) Agreement and at such time as it begins to
supply a portion of ifts requirements with power
from other sources.

(continued...)
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then pending in PUCT Docket No. 9300 and executed a release of any
and all claims it had or may have had against TU Electric up to the

date thereof.*

On June 11, 1990, three days after Cap Rock and TU Electric
gxecuted the 1990 Power Supply Agreement, Steve Collier, Cap Rock's
Director of Power Supply and Regulatory Affairs, reported to Dav Jd

Pruitt, Cap Rock's Chief Execu*ive Officer and Ceneral Manager, as

follows:*®

THE GOOD  NEWS 15 THAT WE HAVE NEGOTIATED A
REFINITIVE POWER SUPPLY ACREEMENT. * * * (Emphasis
in original).

Mr. Collier further reported that:

I believe that the enclosed agreement represents a
workable power supply agreement. While it is not
the perfect agreement that we would write
unilaterally, it doces give us a reasonable
opportunity to implement power supply alternatives.
Interestingly, the definitive power supply
agreement provides us with capabilities and
benefits that go beyond the more constraining
definitions in our initial settlement in principle.
Even so, the power supply agreement term, notice
requirements, and other constraints will pose
significant limits as we attempt to develop our
power supply alternatives. I will look forward to
presenting the benefits and difficulties® of this
agreement to the * * * [Board) somet me next week,

Cap Rock also publicly acknowledged and touted the benefits of

the 1990 Power Supply Agreement in various press releases written

%yol. IV, Tab 91.
$yol. 1V, Tab 33.

*In recommending approval by the Cap Rock Board of the 1990
PSA, Mr. Collier, Cap Rock's Bulk Power Manager and chief
negotiator of the 1990 Power Supply Agreement, specifically
recognized that one of the disadvant.ges of the 19%0 PSA was the
three-year notice provision. JSee Vol. IV, Tab 95.
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Steve Collier also corresponded with various other electric
cooperative wholesale customers of TU Electric, lauding the
benefits of the 1990 Power Supply Agreement and recommending that
such cooperatives seek similar agreements. For example, in July,
1991, Steve Collier advised Hunt-Collin Electric Cooperative of the
very "desirable services and benefits" achieved by Cap Rocl. as a
result of the 1990 Power Supply Agreement with TU Electric® and
guggested that Hunt-Collin terminate its existing all-requirements

contract with TU Electric and attempt to secure a similar deal.

-4

his letter, Collier stated, among other things:

As you knew, [Cap Rock) negctiated a new wholesale
power supply contract with TU Electric last year.
This new contract provides for a variety of very
desirable services beyond the normal terms of an
all-reguirements contract. These services include
transmission wheeling, partial regquirements
service, rejulating power service, and a number of
other desirable services and benefits,

* * * We are expecting a final order from *he
Public Utility Commission of Texas regarding new
rates for TU Electric for Comanche Peak Unit No. 1
sometime this summer. As a result, the window for
termination of the existing contract will be open.
It would be in your interest to terminate your
existing all-requirements contract and negotiate a
more favorable one such as the one that we have
executed and that I have enclosed for your review.
We will be taking advantage of this termination
windov to terminate our existing all-regquirements
contract to make the transition to our new power
supply agreement.

It is my understanding that your all-requirements
wholesale power supply contract terminates in the

near future. You should not give in to pressure by

TU Electric to extend or renew that existing all~-
regquiremsnts contract given that better terms and
conditions have been incorporated in their

Wol. IV, Tab J.



contracts with Cap Rock Electric . . . (emphasis in
original).

The Current Dispute cetween Cap Rock and

TU Electric regarding the 1990 Power Supply Agreement

In February, 19%91, TU Electric learned, from an article
appearing in “Electric Utility Week,"*® that Cap Rock had
negotiated an agreement in principle to purchase 40 MW of wholesale
power from Southwestern Public Service Company (SPSCO) for a 10-
year term. In light of the fact that Cap Rock had not yet noticed
termination of the 1963 Agreement and the 1990 Power Supply
Agreement had not yet become effective, TU Electric contacted Steve
Collier of Cap Rock regarding the agreement discussed in the
article. Mr. Collier informed TU Electri¢ that the announcement
was premature, admitting, however, that Cap Rock and SPSCO were in
the process of exchanging drafts. Mr. Colller volunteered that as
soon as he had some definitive plans, he intended to discuss them
with TU Electric so that TU Electric would not be "blindsided."*

Thereafter, in October 1991, at the request of Steve Collier,
officials of TU Electric met with Mr. Collier to discuss Cap Rock's
plans for new power supply arrangements. Mr. Collier informed TU
Electric that Cap Rock had an agreement with West Texas Utilities
Company (WTU) to begin purchasing all of its wholesale power
requirements from WTU as early as January 1992. Mr. Collier also

indicated that Cap Rock intended to transfer most or all of its

®vol. IV, Tab F.

Yyol. 1V, Tab G.



system load requirements to SPSCO beginning in June 1993, By
letter to TU Electric, dated October 23, 1991,%° Mr. Collier
indicated that Cap Rock anticipated canceling its 1963 contract
with TU Electric "without ([TU Electric) having to serve any
wholesale lcad temporarily under the new power supply agreement"
and confirmed its arrangements with WTU and SPSCO. Cap Rock
requested, among other things, that TU Electric provide it with a
draft wheeling contract so that Cap Rock could begin to make the
necessary arrangements for the wheeling of power from WTU to Cap
Rock over TU Electric's system.

On November 4, 1991,% TU Electric, by letter tc Mr. Collier,
informed Cap Rock, among other things, that TU Flectric expected
Cap Rock to comply fully with the 1963 and 1990 Power Supply
Agreements and that, in order to comply with those agreerents, it
would not be possible for Cap Rock to purchase power elsewhere,
including Cap Rock's proposed purchase from WTU, until the
cancellation of the 1963 agreement & upon expiration of the
notice periods provided for ia the 1990 Power Supply Agreement and

compliance with all other terms of that contract.*® A meeting was

%yol. IV, Tab K.
¢'yol. IV, Tab M.

““The 1990 Power Supply Agreement became effective at 12:01

a.m. on February 1, 1992, the time specified by Cap Rock for the
ternination of the 1963 Agreement (Vol. IV, Tab V) and, among other
things, provides for Cap Rock to purchase from TU Electric all of
Cap Rock's power and energy requirements until such time as Cap
Rock provides the requisite notice(s) to reduce load. Under the
1990 Power Supply Agreement, if Cap Rock wisunes to reduce load
supplied by TU Electric to Cap Rock for any reason, Cap Rock is
(continued...)
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scheduled on November 19, 1991, to discuss the contract issues but
was cancelled by Mr. Collier.®

Representatives of TU Electric and Cap .>ck subsequently met

on December 12, 1991, but no resolution of the dispute was

achieved., At that meeting TU Electric informed Cap Rock that TU

lectric would consider waiving the notification provisions of the

e TU

~

1990 Power Supply Agreement if Cap Rock was willing to ma
Electric and its customers whole, but Cap Rock declined to do so.

A week later, by letter dated December 19, 1991,* Cap Rock
formally gave TU Electric ncotice of termination of the 1963 full
requirements Agreement, effective at 12:01 a.m. on February 1,
1992, and again requested that TU Electri~ furni.h a draft wheeling
agreement covering the tl ansfer of power from WTU to Cap Rock over
TU Electric's system.

The next morni:j, December 20, 1991, Cap Rock filed suit® in
the Distric’! Court of Midland County, Texas against TU Electric,

seeking, among other things, a declaratory judgment that the 1990

Power Supply Agreement is not enforceable, as well as mandatory

82 (,..continued)
required to give at least three years' prior written notice to> TU
Electric (except in certain instances in which two years' notice is
required).

63ysl. IV, Tabs R, § and T.
Syvol. IV, Tab V.

8yvol. 1V, Tab W.
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Thereafter, by lutter dated January 30, 1992,* TU Electric
informed Cap Rock that it accepted Cap Rock's December 19, 1991
lotter as notice of termination of the 1963 Agreement, effective at
12:01 a.m. on February 1, 1992. TU Electric advised Cap Rock, that
it would thereafter supply all of Cap Rock's power and energy
requirements, in accordance with the provisions ¢f the 1990 Power
Supply Agreement, at Cap Rock's points of delivery presently served
by TU Electric, specifically setting forth each such point of
delivery and the then current contract demand at each such point.
TU Electric denied Cap Rock's request for TU Electric to wheel
power from WTU to Cap Rock, beginning February 1, 1992, until the
1990 Power Supply Agreement has been terminated in accordance with
its terms or a wheeling regquest is made pursuant to the provisions
thereof, pointing out that the contract does not obligate TU
Electric to wheel power or energy from WTU, as requaste” without
a‘. least three years' prior written notice. T Flewtyis stated
that it intended to comply fully with the provisiors of the 1990
Power Supply Agreement and expected Cap Rock to do likewise.

on January 31, 1992, cap Rock responded, advising TU
Electric of its assumption that "nothing short of a court order
will stop" TU Electric from enforcing its view of the "1990
document . "

At 12:01 a.m. on February 1, 1992, the 1990 Power Supp

Agreement became effective, .na TU E.ectric began serving Cap

$¥vol. 1V, Tab 1.

yel. 1V, Tab 2.



Rock's royuvarements at all of the points of delivery previously
served under the 1963 Agreement.”

Discovery proceedings ensued in the Midland litigation during
the months of January, February and March 1992. On March 24, 1992,
Ti' Electric filed a motion in that action to deny Cap Rock's
request for temporary injunctive relief.”

On March 25, 1992, Cap Rock filed Comments™ in the NRC's
pending antitrust operating license review with respect to Unit No.
2 of TU Electric's Comanche Peak Steam Electric Station. Cap
Rock's claims in 1ts March 25, 1992 Comments are essentially
identical to those contained in its 1988 Comments with respect to
the antitrust operating licensa review for Unit No. 1 of Comanche
Peak; that is, Cap Rock 18 entitled to purchase power from other
sourcer. at a time when it has an all-requirements contract witn TU
Electric. The relief sought is also essentially identical. Cap
Rock requests this Commission to "promptly institute a hearing and
investigation for the purpose of determining the extent to which
(TU Electric's) conduct has created a situation inconsistent with
the antitrust laws ~nd . . . unequivocally declare (TU Ele.sric's)
obligation to wheel for Cap Rock and all similarly-situated
Entities."

Hearings on Cap Rock's request for a temporary mandatory

injunction to compel TU Electric to facilitate Cap Rock's proposed

"yol., IV, Tab 1.
yol. 1V, Tab 4.

™Woel. 1V, Tab 5.
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those points of delivery and those cuntract demands are
identical, essentially identical to those identified in a
draft of a proposed agreeme..t with West Texas Utilities
Company and Cap Rock?

A. 1 understand that they are,. I have not done
that personally.

Q. Okay. Thank you, sir.

Could you explain at the time you're
negotiating this agreemont with Mr. Collier what the
purpose was for having Exhibit A under the Porer Supply
Agreement at all?

A. Exhibit A, Your Honor, is basically to
enumerate for administrative purposes, as much as
anything else, what are the points of delivery to Cap
Rock Electric. ve have people in accounting, we have
people that are working with reading meters, we have
people that are in rates that have an interest in that
kind of information and like to see it in some sort of
summary form in one place, and that’s helpful to them.

However, contract demand itself is a term that
we use Or a number that we use as a projection, a
reasonable projection by the customer of what it expects
its requirements to be on its system at that particular
point of delivery, 1It's ~- we would hope that that

customer would give us a reasonable good faith number,
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because we use that, we would like to useé that in
planning the facilities that we have to have in place at
that particular location to take care of those
requirements, in o.her words, the transformers, the power|
system components, transmission lines and the like.
However, as far as the amount of power that we
are obligated to supply that customer, those obligations
are spelled out in this agreement in the sections that I
referred you to previously, in other words, 307, 301,
302, those define the amounts of power that we’re to
supply at those points, so I would ilso, Your Honor,
refer you to Section 3.05 in this agreement. 9his is on
Page 15 of the agreement. 1,0%, and 1 guote, is the rate
schedule, and it says "it is distinctly understood and
agreed that the monthly rate of charge, including any
charges for power and energy in excess of contract demand
and any demand determinations affecting billing demand
for all power and energy which Cap Rock shall purchase
from TU Electric and TU Electric is required to sell to
Cap Rock under this agreement shall be pursuant to TU
Flectric’s rate WP wholesale powe t its succersor, as
same may from time to time be fi* approved by the
PUCT," in other words, Public Utility Commission of
Texas.

Now ~= @xcuse me.
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to Cap Rock in the event its customers at any point of
delivery exceeded any contract demand that might be
specified by Cap Rock at that point?

A. No, we did not.,

Q. s it unusual for a customer such as Cap Rock
to exceed contract demand from time to time?

A, Qccagcionally customers will exceed their
contract demands.

Q. Has TU Electric ever interrupted service to
any customer because of some excess contract demand taken

at a point of delivery?

A. I am not awvare of any such circumstances.

Q. Has any of its contracts ever permit that to
occur?

A I can’t say any of its contracts, but none

that 1'm aware of,.

Q. Well, okay. Are you responsible for
administering the wholesale supply contracts of all TU
Electric’s wholesale customers during the time you were
vice president of the Special Projec* group?

A. Most of our activity during that time, Mr,
Sampels, was involved in negotiating contracts, though we
vorked very closely with our wholesale power group who
administered some of the whole sale contracts, we

administered others,.
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Q. Is it possible for TU Electric on a point of
delivery basis to ration the amount of power that's to be
supplied at a particular point or dole it out or hold it
back?

A, N, 1n our business, Your MHonor, when a
customer demands electric energy, we have to supply it
instantaneously. There’s no real way to store that
energy, so it’s really on demand. In other words,
whatever the customer demands at the t.me, we have to
stand ready to provide.

Q. There's been a suggestion by Mr. Collier, Mr.
Pittman, that Exhibit B, which is also not filled in,
somehow makes the Power Supply Agreement of 1990
defective. Could you explain by showing the Court the
provisions of the 1990 Power Supply Agreement that
Exhibit B is supposed to facilitate?

A. Your Honor, if you will refer to Exhibit B in
the 1990 Power Supply Agreement, Exhibit 11, in that
particular exhibit, it’s entitled “"Cap Rock Power Supply
Resources." Again columns headed Name and Location of
Power Supply Resource Control Area, Firm Capability in
Megawatts, Term in Years, Beginning Date and Ending Date,
then bracketed on six lines in that exhibit, the
statement "to be specified pursuant to Section 2.03 of

this agreement," so if you then will go to Page 6 of
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Q. (By Mr. Sampels) After execution of the power
«= 199C Power Supply Agreement, did you have sufficient
capacity without taking some action to serve the Cap Rock
load?

A. We didn’t have sufficient capacity to serve
our system load requirements plus the hundred megawatts
of Cap Rock load, and we extended those agreements in
September of 1990,

Q. And what is the cost to TU Electric te
purchase the hundred megawatts of capacity under those
agreements, Mr. Bunting?

A. This cost would fit in the neighborhood of
$20,000,000.00 a year to TU.

Qs S0 for three years, $60,000,000.007

A. $20,000,000.00 a year times three years would
be about $60,000,000.00.

Q. And will Texas Utili _ies be required to
purchase that capacity whether Cap Rock repurchases it
from TU Electric cr not?

A. Yes, sir, absclutely they will.

Q. After the 1990 Power Supply Agreement was
executed, when did you next become involved with Cap
Rock, do you recall?

S I read an article in the Trade Press, I think
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A, Yyes, s8ir, this is the article that is dated
Felruary 25, 1991, Mr. Erle Nye, Jerrell Gibbs and Pitt

Pittman from myself.

MR. SAMPELS: Your Honor, we offer
Defendant’s Exhibit 60
MR. BALOUGH: No objection, Your Honor.

THE COURT: 60 18 admitted.

(Defendant’s Exhibit No. 60

was received in evidence)

Q. (By Mr., Sampels) And does that record the
essence of your conversation with Mr. Collier?

A Yes, sir, it does.

Q. Did Mr. Collier assure you in that
conversation that he did not intend to take any action
inconsistent with the 1990 Power Supply Agreement?

A. Yes. sir.

Q. Did he indicate that there existed no
agreement with SPS7?

A. He sald that the agreement in principle was
premature, that as you can read in the first -- the

paragraph and they were exchanging drafts.

Q. And did he confirm to you that the points of

ERE

249
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whAat was in my mind, that was my concern. They had a
1963 full requirements agreement, and I was concerned
that they were going to take actions which would violate
certain provisions of the 1990 Power Supply Agreement, so
our conversation was in regard to the 1990 Power Supply
Agreement.

Q. Did Mr. Ceollier assure you that he was no*
going to do so?

A. He assured he wasn't going to take any action

that would be contrary to that agreemenrt.

= I And that he would not blind side TU Electric
about when he might take even 3l0 megawatts of load off?

A. Mr. Collier said that when he got down to the
point where he had his -- had this worked out, that he
would sit down with TU Electric, and because he didn’t
want, and I quotcd,'ho didn’t want to blind side us abhout
things he was working on,

Q. Following that conversation, what was the ~-
when did you next have contact with Mr. Collier?

A, My next contact with Mr. Collier was in
October, 19917

Q. Could you describe the circumstances of that
meeting, sir?

A. Mr. Collier called Mr. Darrell Bevelhymer, who

was Director of Bulk Power Transactions, and asked tc
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schedule a meeting. Mr. Bevelhymer asked me to be
present at that meeting.

Q. Do you recall when that meeting ~- did 1 ask
you when that meeting occurred?

A No, you did not, but it ceccurred on October
22, 1991.

Q. And yourself, Steve Collier and Darrell
Bevelhymer were present at that meeting?

A. Yes, t! three of us.

C Could you describe what occurred at that
meeting, sir?

A. Mr. Collier asked, or in fact he told us that

he didn’t need the 1990 Power Supply Agreement any
longer, and that he intended to take all of his load over

to WTU in January of 1991,

Q. What was your reaction to that, Mr. Bunting?
A. I was shocked.

Q. Why?

A Because this was not my understanding of the

1990 Power Supply Agreement. 1 knew that we had

negotiated this agreement over a number oi months, that
we had spent a long time negotiating this agreement, this
was agreement which Cap Rock said was very important to
them that gave them a lot of flexibility, and now for him

tOo come up and make this statement did shock me.
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Q. That he didn’t need the 1990 Agreement any
more?

A. That's correct,

Q. What happened next, Mr. Bunting?

A, I == of course, the meeting adjourned, and the
next ~- 1 wanted to go and review the agreement in more
detail. We recelived a letter dated October 23rd from Mr.
Collier ==

Q. Is that what =~-

A. -~ gtating what his iterpretation was and the

results of the meeting.

Q. Has that been introduced in evidence here
PDefendant’s Exhibit 177

A. Yes,K sir, that'’'s correct,

Q. Then what happened, Mr. Bunting?

THE COURT: Mr. Sampels, 1 do not show
that 17 has been admitted.

MR. SAMPELS: I'm sorry, Your Honor.

Your Honor, it is Plaintiff’s 10, I'm sorry.

THE COURT: Plaintiff’s 10 shows to be the
Principles of Agreement.

MR. SAMPELS: Your Honor, in your
Defendant’s Exhibit book premarked under Tabl 17.

THE COURT: I have it before me.
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the exhibit itself, how it works and functions.
THE COURT: The objection is overruled.
A, Rate WP contains three basic type of charges.

These are the customer charge, the demand charge and the
energy charge, and each charage is designed to recover
specific costs incurred by TU Electric in providing a
service.

For example, the customer charge is designed
to recover administrative brilling type expenses and
metering expenses, the energy charges are designed to
recover the variable costs incurred by the company to
provide electric service, and the demand charge recovers
the fixed cost incurred by TU Electric in making service
available to the customer, whether or not any energy is
actually used or not.

Q. Could you elaborate upon the function of the
demand charge?

A. Yes,

Q. And before we get far on that, the demand
charge that you're speaking of in the tariff, does that
have any relationship to what has been termed in this
courtroom as contract KWw?

A. No, sir, it does not.

Q. Okay. Please go ahead.
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A. The demand charges in the tariff are
particularly critical, because in providing electric
service to the customer, TU Electric must plan and
install and make available sufficient resources to
provide the maximum loud expected to occur by the
customer in the company'’s on-peak period, which is
typically June thruough Septenber during the hours of
12:00 noon through 8:00 p.m, TU Electric must stand
ready to provide this service upon demand based on that
customer’s maximum demand, even though that demand may
only be used one hour one month or a short period of time
and not used the rest of the year.

This type of effort requires that we incur
fixed costs for generation, transmission and distribution
that are fixed in nature over a period of a year or two
years, and TU Electric is obligated to pay the fixed cost
associated with these facilities.

The demand charges are designed to recover
specifically from those customers causing TU Electric to
incur certain types of demand charges. As you can see,
they’'re designed to recover more dollars from c stomers
who use their maximum demand for electricity in the
summer rather than in the winter, that is because it is
relatively more expensive to provide peaking capacity

than off-peak capacity.
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per KW excess

Q. And
function of contract Kw

Electric, whut is the f

understand i{t?

contract KW as a term |

wh. He's here to talk

say he's an expert and
and now he's trying to
MR. SAMP

find out if thisu witnes

Electric, how TU Electr
contract denmnand.

THE COUR

A. contract KW

as a planning toel, and

contract KW provision wo

Q. Now, to bill
you testified earlier,
some term called ontra¢
this case, i# nhers?

A, NO, 8ir, tha

could you

MR. BALOUGH:

provisions.

292
rks in concert with the dollar
for the demand charge, as 1 think
it’e not necessary that you have
t KW that's been discussed in
| R orrect.

explain to the Court what the

insofar as any =~ to TU
uncrion of contract KW as you
Your Honor, 1 object to

n the contract, 1t’'s not on rate
about rate WP, and this doesn’'t

knows anything about the contract

talk about the contract.
ELS: Your Honor, I’m trying to
& knows the function to TU

1¢ uses information that 1s termed

T3 The objection is overruled.

s primarily used by U Electric

used as a

instances 1s

in some
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billing tool. For customers such as Cap Rock who are
long standing customers, its primary use is a planning
tool, and it provides an economic incentive based on the
operation of the dollar per KW in the tariff fur the
customers to provide TU Electric the most accurate
forecast of their demands at each point of delivery.

Q. And in crder to bill Cap Rock Electric Company

for all demand charges based upon rate WP and all energy
charges, including fuel for rate WP, the amount of
contract demand which may or may not be specified in
contract is irrelevant, is that my understanding?

A That's correct.

Q. And the importance of contract KW to TU
Electric 1s simply that to assist us in its planning
process?

A, Yes, sir, it's important to realize that all
of our tariffs for electric service require contract Kw
to be specified on a point of delivery basig when
customers get over a certain size. It’s a provision that
is used in the planning process, without which our
planning would be frankly less accurate, and the best
information that we can get from the customer helps us
secure the most efficient amount of resources to serve
the load.

Does contract KW have anything at all to do
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with how much power, energy or capacity TU Electric is
required to deliver to any particular customer?
A. No, sir, the utility TU Electric will deliver

as much power as is demanded by the customer, independent

of whether there is a contract KW number listed,
Q. Could you == hold on just a4 second.
If a customer such as Cap Rock exuveedad its

demand, exceeded the contract demand at a given point of
delivery pursuant to rate WP, could you explain to the
Court what the effect of that would he?

A Yes, at any one point of delivery, if the
current month demand or the meter demand exceeded the
contract KW, the result would be the customer would be
billed for an additional dollar per KW for each KW in
excess of the stated contract KW,

Q. That'’'s to prouvide an incentive for a customer
to give you accurate projection with respect to its

requirements at a given point of delivery?

MR. BALOUGH: Your Honor, I'm going to

object tec the guestion as to what its purpose is.

Q. (By Mr. Sampels) What is the purpose of it,
sir?
A, The purpose of this dollar per KW charge, as I

T R e PRI S T s
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A, Yes, sir.

Q. Well, why do you want to compare your savings
and your bonus to what you would have had to pay under
the 1990 Power Supply Agreement? Why don’t you compare
it the way you could have got it from some other supplier
such as WTU?

A, The app ocach that we've taken is that had we
not negotiated the agreements and made the arrangements,
we would have continued to buy our power from Texas
Utilities Electric Company.

Q. And if you don’t == you‘re not able to
successfully abrogate that contract through this Court,
that'’s exactly what you’'ll have to do, isn‘t it, Mr.

Collier?

MR. BALOUGH: Your Honor, 1I'm going to
object to the abrogating. I would ask that it bhe

rephrased.,

THE COURT: Objection is overruled.
« I (By Mr. Sampels) Isn‘t that right, Mr.
Collier?
A. If we are not successful in being allowed by

this Court to purchase our power from WTU, there will be

no savings from purchasing power from WTU,
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INTER.OFFIcE CoRRESPONDENCE

SOUTHWESTIRN PUBLIC SERVICE COMPANY

SUBVECT Cap Rock Electric Cooperatives LOCATION Amarillo, Texas

DATE. June 21, 1990

MEMORANDUM TO: Gary Gibson

| spoke to Steve Collier today and sent him our projected {uel factors
for the 90's. He indicated they had reached a new power supply agreement
with TU on June 2. The agreement allows them to move 30 MW of their
north system load off TU with 2 years' notice, He does not believe the

wheeling agreement with TU will facilitate power from the SWPP through
Oklaunion

r

Cpoc fomponet
Dave Krupnick

T S R R W A A TR R R O A R - 7 -



. CAUSE NO. B:38879
CAP ROCK ELECTRI 8 IN THE DISTRICT COURT Ol
s ' COOPERATIVE, IN{( '
Plaintiff
s ' \ : MIDLAND COUNTY, TEXAS
TEXAS UTILITIES ELECTRI(
: ' COMPANY,. X
Defendant 2A8TH JUDICIAL DISTRICT
DESIGNATION BY CAP ROCK ELECTRIC COOPERATIVE
l ' OF DEPOSITION OF
DANID ANDREW KEUPNICK
' rage f‘,{l‘"'
I "Qs‘ 4
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ofi, Mr.

Exhibit
notes?
A

Q.

Q.

MR. WILIONG:
some lunch?

MR. DAVIS:

Do you want to get

Well, maybe we should.

(Whereupon a recess was had)

by Mr., Davis) I think this is where we left

Krupnick. Let me hanu you what I‘1ll call

No. 4. +.t is dated 10-19-90. Are those your

We haven’t talked about this one,

No.
Okay. Good.

MR. GREGG:

Excuse me. I'm getting

have we?

confused. I thought all of these had

been marked as Exhibit 3.

MR. DAVIS:

MR. GREGG:
Exhibit 4.

MR. DAVIS:

Yes.

Yuu referred to it as

I meant document number

four in Exhibit 3.

by Mr. Davis) Are those your handwritten

notes again?

A.
Q.

right?

Yes, sir, they are.

And they’‘re dated October 19,

Yes, sir.

Okay. And does this

reflect

1990; 1s that

an in-person
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¢ A 1 ion‘t remember
/ ® And then we have the 1nitials "¢ " whi ]
Agaln as jme that 1 ] X teve lller

i A es S1i 1t 10¢€
1 # And the thi £11 entence says "1 xed at
11 feasibility cf all locad.™ Do you know what you meant
1< wh Y wrcte that what you’re referring ¢
1 A [t probably refers ¢t all f the load {
.’; "a? p\.‘\'.’\ S (AA;,'_!YP.".
By » The xt line says, "Power Agreement
16 ldentifled actual station 2 Year o hat 1s that
17 statement referring ¢t
18 A. He was relterating that ympent referred ¢t
19 in the earlier memo that there were certain substations
20 in th agreement that were l1dentified that would
2l equire two years’ notice 1f they were placed the
22 contract
P, . So that the powver agreement referred ¢t n
24 that third line refers t the 1990 Power ipply Agreement
- betweer ['\ and Ap K ¥ that right




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

101

A. Yes, sir, I believe it does.

Q. And it’s your understanding that the rest of
that line, which it says, "Identified actual substation
(2 year)," you're referring to those nine points of
delivery that were specifically identified in the 1990
agreement between Cap Rock and TU: is that correct?

A. It was referring to those substations. I
don‘t remember the number nine or any particular =-=- but
it referred to the ones that had two years’ notice.

Q. Now, what relationship did that sentence have

with the one before it?
MR. WILFONG: Excuse me just a
minute. I need toc make a phone call.
(Whereupon a recess was had)
Q. by Mr. Davis) All right. Mr. Krupnick,
we’'re going back to these first two lines attributable to
Steve Collier in this memo dated October 19, 1990. I was
asking whether there was any relationship between the
second line there which talks about "Power Agreement
identified actual substation (2 year)." And the first

line that says, "Looked at flexibility of all locad.”

A. I think that’s "feasibility of all load.™
Q. Feasibility.
A. I don’t think those were related in that

conversation.
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Q. In other words, as far as you recall, it |
wasn’‘t talking about that perhaps all of Cap Rock’s load i
could be served by the two substations that were |
identified in the 1990 Power Supply Agreement between TU

and Cap Rock?

A. No, that’s not what it referred to.
i~ Okay.
A. I think "all locad" refers to all of thei:

load as opposed to all of the nine substations, if that

was the guestion. |
Q. Okay. Well, no, my question was =-- I’'m
wondering if, for example, there’s a relationship between
those two lines such that i1t was discussed that SPS might
serve all of Cap Rock’s load through the substations
identified in the agreement which had a two year

termination notice?

A. No, that was not the topic of discussion.
Q. The next line says, "Current contract has

three yeairs’ notice." What was that referring to? ‘
A. That was referring to their existing contract %

which we’ve been calling today, I think, the 1963
contract.

Q. Skipping down a couple lines to -- what is
that line there that I’'m pointing to? It looks like "two

years," and then what does it says?

N LT L
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A "Two years worse for 310 megawatts."
Q What =-
A. It says "worse" but it should be "worst."
Q What does that mean?
A. That refers to the fact that if they had to

put all their delivery points on this new 1990 contract,
if they couldn’t have an interim supplier, then it would
be ~-- two years would be the longest that they would have
to wait to move 30 megawatts to Southwestern.

Q. And then the next line?

A. It says that 1f they did that, then they
would have to wait the three years before they could move
all of their system over to Southwestern., That was the
notice requirement if they put -- for delivery points
that were placed on that not included in the two year
notice.

Q. And why were these significant to you? Why
did you write these comments down?

A. i1 don’‘t know if there had been other
face-to-face meetings regarding their new June agreement
and what may have been involved in that., Soc they may
have been relating that to explain to us if that had any
effect on what we were negotiating and tc familiarize us
with that.

Q. Is it accurate to savy that this line which
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SOUTHWESTERN PUBLIC SERVICE COMPANY
WHOLESALE FULL REQUIREMENTS SERVICE
RATE 3CHEDULE

Ihe utility supplying service:

Southwestern Public Service Company

Cap Rock Electric Cooperative, Inc.
FERC Rate Schedule No.

Rescription of service to be rendered:

Sale of firm electric power and energy, for distribution
and resale by the full requirements customer.
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SOUTHWESTERN PUBLIC SERVICE COMPANY
AGREEMENT FOR
WHOLESALE FULL REQUIREMENTS ELECTRIC POWER SERVICE
TO CAP ROCK ELECTRIC COOPERATIVE, INC.

The Parties L0 this «greement (“Agreement") are Southwestern Public
Service Company, a New Mexico corporation (“SPS"), and Cap Rock
Electric Cooperative, Inc., a Texas corporation ("Customer"). SPS
and Customer are also referred to in this Agreement as "Party"’ or
"Parties”.

RECITALS

FPS {s an electric utility engaged in the business of
generating, purchasing, transmitting, and distributing electric
power and energy to customers within the States of Texas, New
Mexico, Oklahoma and Kansas.

Customer is a cooperative corporation engaged in the business
of transmitting and distributing purrchased electric power and
energy to retail customers within the State of Texas.

Customer desires to purchase electric power and energy for
resale, and SPS is willing to sell and deliver to Customer electric
power and energy for such purposes.

SPS and Customer recognize that all of Customer’s substaticns
are now physically connected with the Electric Reliability Council

of Texas ("ERCOT"). In order for SPS to sell and Customer to buy
power and energy, it is necessary for Customer to disconnect from
ERCOT and connect with the Southwest Power Pool ("SPP"). The

physical connection of Customer 2 substations with the SPP requires
the construction of additional transmission facilities by both SPS
and Customer.

Accordingly, in consideration of the benefits to be realized
by the Parties, their mutual promises, and the specific
considerations set forth in this Agreement, the Parties agree as
set forth below.

1 301520
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ARTICLE I.

Pointe of Delivery - Service Specifications

The location of the point or points of delivery ("Delivery
Point") of the electric power and energy to be sold hereunder to
Customer for its requirements at each Delivery Point, together with
certain additional information regarding the service at each
Deé.ivery Point, are shown on Exhibit A to this Agreement,

Changes to Exhibit A, including additions or deletions of
Delivery Points, may be made by written agreement of the Parties
and shall be made a part of this Agreement by amendment of Exhibit
A.

All terms and conditions contained in this Agreement shall
apply to any and all additional Delivery Points which may be
established during the term of this Agreement with the same force
and effect as they do to the initial Delivery Points specifically
set forth in Exhibit A.

SPS shall make available delivery of power and energy to
Customer through no fewer than two transmission (230 kv or higher
voltage) lines, one of which shall originate in the vicinity of
Lubbock County, Texas and another shall originate in the vicinity
of Lea County, New Mexico. The lines shall be located to permit
Customer to receive power and energy at 138 kV through new SPS
interchanges at Customer’'s Vealmoor and Tate substations.

It is the intent of the Parties that all power and energy
delivered hereunder will be primarily delivered through the
Vealmoor delivery point, with the Tate delivery point as a
secondary or backup delivery peint. It may be necessary from time
to time for either Party to temporarily take its transmission lines
out of service for maintenance, upgrades, or other reasons, and the
Parties shall, through their operations personnel develop operating
procedures for notice of such outages and operation of the systems
in conformance with standard electric utility practices. However,
if due to SPS system operations, SPS requests Customer to operate
its system closed, such that power and energy is delivered through
both delivery points, SPS shall utilize the coincident peak demand

2 CAP ROCK
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established at the two delivery points as the measured demand for
purposes of Article VI of this Agreement. Title to electric power
and energy transferred into a Party's system shall pass to that
Party at the Delivery Point.

Customer agrees that, during the term of this Agreement, SPS
will have the right to transmit power and energy from any Delivery
Point shown in Exhibit A over (Customer’'s system to any other
Delivery Point shown in Exhibit A at no cost to SPS, except that
SPS shall compensate Customer for enerqgy losses. Customer shall
provide this service to SPS only to the extent the service does not
unreasonably interfere with Customer’'s system operations. Such
right to transmit with compensation only for losses shall not apply
to SPS transmission of power and energy directly to any wholesale
or retail customer that is served by Customer or that is located in
Customer’'s certificated service area or that is interconnected with
Customer’s system.

8PS compensation for energy lcsses shall be in accordance with
the terms of a written agreement with Customer. SPS and Customer
shall proceed to negotiate such an agreement upon execution of this
Agreement, and, if a written agreement is not executed by both
Parties by January 1, 1993, Customer shall, on or before that date,
file rates and terms and conditions for review and approval by the
Federal Energy Regulatory Commission.

Customer agrees that, within a reasonable time after Customer
gives notice to terminate this Agreement, Customer will provide SPS
with an agreement specifying terms and conditions for SPS to
continue to transmit power and energy from one Delivery Point shown
in Exhibit A over Customer’'s system to other Delivery Points shown
in Exhibit A. Such terms and conditions shall provide for such
transmission service at fully allocated, embedded costs, or such
other cost basies as may be mutually acceptable. If Customer and
SPS do not reach agreement on transmission service terms and
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conditions prior to the effective date of termination of this
Agreement, Customer will, on or before such date, file complete
terms and conditions for review and approval by the Federal Energy
Regulatory Commission.

ARTICLE II.

Qustomer’'s Ir  sllation

Any and all apparatus on Customer's facilities, except SPS's
metering equipment, required to properly control the flow of
electric energy beyond the Delivery Points, and to transform it to
the vcltage desired by Customer, shall be furnished, installed,
maintained and operated by and at the expense of Customer, subject
to the specifications as to the type and capacity of such apparatus
as may be prescribed by standard engineering practice.

Customer shall, as far as reasonably possible, maintain a
power factor on its system of ninety-five percent (95%) during
times of peak load. Customer shall control the character and
installation of apparatus on lines (whether cwned by Customer or by
any of its customers) so that the apparatus or the nature of its
operation will not produce undue electrical disturbance on SPS's
system. If the apparatus or installation on the Customer's side of
the Delivery Point produces undue electrical disturbance ons or
damage toy SPS's system, Customer shall, at its expense, take such
action as is required to eliminate the prob’ 'm.

Under no circumstances shall Customer connect SPS’'s lines
through Customer’'s lines with any other supplier of electric power
and energy without: (a) the prior written approval of SPS, and (b)
engineering coordination to ensure that SPS's system will not be
jeopardized by the interconnections.

ARTICLE III.
Contract Power

Subject to the terms of this Agreement, SPS shall provide and
Customer shall purchase all electric power and energy required by
Customer at the Delivery Points set forth in Exhibit A, and at such

4
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reasonable notice of its intention to connect Customer’'s system to
a Qualifying Pacility. Customer also shall give SPS reasonable
notice before the initial energizing or start-up testing of the
Qualifying Pacility so that SPS may have a representative present
at the test,.

Customer shall furnish SPS such information concerning any
Qualifying Pacility teo which Customer proposes to connect
Customer’'s system as SPS may require. The provision of such
information to SPS does not relieve Customer from any liability,
nor does it guarantee the adequacy of any Qualifying Facility to
which Customer proposes to connect its system to perform its
intended functions.

Customer shall cause to be installed at no expense to SPS
facilities or equipment which SPS shall upecify as necessary to
protect SPS's system from faults, disturbances or overlocad
conditions resulting from the interconnection of Custumer’'s system
to a Qualifying Facility and require an operating agreement for
conditions related to technical and safety aspects of parallel
generation. Such facilities and equipment shall be installed prior
to the connection of Customer’'s system to a Qualifying Facility.
CUSTOMER AND SPS DISCLAIM ANY AND ALL REPRESENTATIONS AND
WARRANTIES, WHETHER WRITTEN OR ORAL, EXPRESSED OR IMPLICD,
INCLUDING, BUT NOT LIMITED TO, WARRANTIES OF FITNESS FOR A
PARTICULAR PURPOSE, DESIGN, OR SUITABILITY, AND ARISING BY CONTRACT
OR STATUTE, RELATING TO ANY PROTECTIVE FACILITIES OR EQUIPMENT THAT
SPS MAY SPECIPY FOR INSTALLATION.

If, in the sole judgment of SPS, the connection of Customer's
system to a Qualifying FPacility results in an unsafe condition, SPS
shall ha . the right to disconnect Customer’'s facilities from SPS's
system. Any generation from a Qualifying Facility that produces
harmonics of a magnitude or frequency that could interfere with
communications eguipment or SPS’'s system voltage shall be
discontinued until corrective measures have been taken by the
Customer or the owner of the Qualifying Facility.

Consistent with Article XI, Customer shall supply or shall

7 CAP ROCK
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arrange for the Qualifying Facility to supply, at no cost to Srs,
a suitable location on Customer’s or Qualifying Facility's system
for SPS to install, operate, maintain, repair, replace, and remove
all of its metering equipment and facilities to be used for
determining the amount of power and energy supplied by the
Qualifying Facility. Customer or the Qualifying Facility shall
provide SPS reasonable means of access to its metering equipment
and facilities.

Electric power and energy delivered by the Qualifying Pacility
to Customer shall be metered by SPS in accordance with Article v
and cuarged to Customer by SPS in accordance with Article VI. The
measured demand for Customer’'s Delivery Point beyond which the
Qualifying Facility is interconnected to Customer, shall be tae
maximum simultaneous sum recorded during the billing cycle of: (a)
Customer’'s purchased power on the SPS meter at the Delivery Point,
and (b) the Qualifying Facility deliveries to Customer recorded on
the SPS meter at the Qualifying Facility. S?S shall credit Customer
with an amount determined in accordance with SPS's avoided costs
approved by the Public Utility Commission of Texas. The cost of
metering required for the Customer’'s interconnection with a
Qualifying Facility shall be borne by the Customer.

At its sole expense, Customer shall obtain all permits and
licenses, and comply with all fees, rules, regulations,
ordinances, inspections, and other requirements relating to the
interconnection of its system to a Qualifying Facility that may
be imposed by any federal, state, county, city, municipal, or
other governmental agency.

ARTICLE VI.
Rates
Customer shall pay SPS for electric power and energy delivered
by SPS to Customer at the rate and on the terms and conditions set
forth in its Wholesale Full Requirements Rate Schedule on file with
the Federal Energy Regulatory Commission, a copy of which is
attached as Exhibit B. The sum of the monthly billing demands for

8
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ARTICLE X

Termination of Agreement For Breach
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notify the other of the occurrence of the event of force maijeure,
and shall exercise reasonable business efforts to remove the event
of force majeure. Nothing in this article shall require a Party to
settle or resolve any labcr dispute if it deems the settlement to
be contrary to its best interests.

ARTICLE XIII.
Liability

Each Party shall defend, indemnify, and hold the other Party
harmless from and against any and all claims and damages for injury
to or death of any person or damage to or loss of the indemnitee’'s
property arising cut of, relating to, or attributable, directly or
indirectly, to the ownership, operation, or maintenance of the
indemnitor’'s electrical system. As an indemnitor, SPS's
electrical system shall not include the segments constructed by SPS
on Customer’'s electrical system pursuant to Articles XXII and
XXIII. The indemnifying obligation created by this Article shall
also include the obligation to indemnify against reasonable
attorney’'s fees and other costs of defense. In no event shall the
indemnitor be liable to the indemnitee for special, consequential,
or incidental damages for loss of profits or revenue or the loss of
use of either, costs of replacement power or capital, or claims of
customers of the indemnitee relating to loss of power supply, or
other special, consequential, or incidental damages whatsoever.

ARTICLE XIV.

Assignment

Either Party may assign this Agreement with the other Party’s
prior written consent, which consent shall not be unreasonably
withheld. Except as otherwise agreed in writing by the Parties, no
assignment shall relieve the assigning Party of any liability
arising out of or resulting from this Agreement. Subject to the
foregoing, this Agreement shall be binding on and inure to the
benefit of the Parties and their respective successors and assigns.

12
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Energy Regulatory Conmission, provided that any such partial
requirements service s reement shall incorporate the minimum firm
capacity provisions rontained in this Article.

SPS and Customer shall proceed to negotiate # partial
requirements agreement upon receipt by SPS of Customer’'s rnotice to
convert to partial requirements service. Even (f the Parties have
not executed a partial requiremente agreement, SPS shall file, no
later than one year in advance of tha effective date of Customar's
conversion to partial requirements service, complete partial
requirements service rates, terms and conditions for review and
approval by the ' deral Energy Regulatory Commission.

Customer may elect to become a partial requirements customer
effective as o” Tanuary 1, 2004, or at the commencement of any
calendar year thwreafter, upon three years' prior notice, provided
that Customer commits to purchase firm capac’ty during the first
two years that Customer /s a partial requirements customer at a
demand level equal to or greater than the level shown in Column (J)
of Exhibit C for the corresponding years. If Customer’'s commitment
to purchase firm ca, 7 ity is less than a demand level aqual to or
greate: than the level shown in Column (3) of Exhibit C for such
years, but is more than eighty percent (80%V) of same, Tustomer must

provide fcur years’' prior wotice. If Customer’'s commitment %o
purchase firm capacity is less than eighty percent (80%) of such
demand level, Customer must provide five years’ “ricr notice.

Unless a minimum purchase is required as a result of notice of loss
than five years, Customer's purchase obligation for any year shall
be determined in accordance with the partia' requirements service
agreement between Customer and SPS.

If Customer elects to become a partial requirements customer
and desires to avoid payment in support of SPS transmission
investment, it shall commit to purchase firm capacity in each
calendar year through the year 2013 at a “emand level not below the
partial requirements class minimum firm power commitment shown in
Colunn (3) on Exhibit C. If Customer elects to become a partial
requirements customer and commits to purchase firm capacity in a
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calendar year at a demand level below the partial requirements
class minimum firm power commitment shown in Column (J3) on Exhibit
C, then Customer shall pay a payment equal to the amount of demand
below the partial requirements clase minimum firm power commitment
times the payment amount shown in Column (5) of Exhibit C for the
respective year the purchased firm power is below the partial
requirersnts class minimum firm power commitment. Upon payment, the
partial requirements class minimum firm power commitment for
subsequent years as shown in Column (3) of Exhibit C shall be
reduced by the amc. t of demand for which a payment has been made.

ARTICLE XVIII.

Modifications
The Parties may modify or amend this Agreement only by
signing a written amendment. However, nothing contained herein

shall be cons.rued as affecting in any way (a) the right of the
Party furnishing or causing to be furnished service under this
Agreement to unilaterally make application to the Federal Energy
Regulatory Commission or other governmental body having
jurisdiction for a change in rates and charges under Section 205 of
the Federal Power Act, or successor statute, and pursuant to the
Commission’'s Rules and Regulations promulgated thereunder, and (b)
the right of Customer to protest, object to or intervene concerning
any such application by SPS or to make complaint before any govern-
mental body having jurisdiction or petition for an investigation
under Section 206 of the Federal Power AcCt, Or successor statute,
concerning rates and charges, classification or service, or any
provision, term, rule, regulation, condition or contract relating
thereto.

ARTICLE XIX.
Governing law

This Agreement shall be governed by the laws ¢f the State of
Texas excluding conflicts of laws provisions, and is perf~rmabls in
Potter County, Texas.

15
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The designation of address of either Party may be changed at
any time by notice to the other Party.

ARTICLE XXII.

Additional Customer Pacilities

S§PS understands that additional facilities are necessary ~-
Customer’'s system to enable SPS to sell and deliver electric pov ..
and energy to Customer. Upon request by Customer, SPS »r its
designee shall assist Customer in the acquisition, construction and
operation of these additional facilities. The assistance reguested
may include financing arrangements, design, construction, operation
and maintenance. Customer agrees that it will repay to SPS the
costs incurred in providing the assistance upon the terms and ovar
the period as may be mutually agreed. Any such arrangements shall
be pursuant to separately negotiated written agreements.

ARTICLE XXIII.

Lease of Pacilities

SPS and Customer agree that it may be mutually beneflcicl for
SPS, or its designee, to lease certain facilities or rights to
facilities of Customer. Under such terms as are agreed, Customer
may lease facilities or rights to facilities, or 2:¢:-n leased
facilities, to SPS or its designee, and SPS may charge Customer for
its costs, including but not limited to cperations maintenance, and
lease costs. Any such arrangements shall be pursuant to separately
negotiated written agreements.

SPS and Customer agree that it may be mutually beneficial for
Customer to lease certain facilities owned or controlled by SPS in
order for Customer to purchase capacity and energy from SPS. Any
such arrangements shall be pursuant to separately negotiated
written agreements.

17
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ARTICLE XXVI.
Entirety
This Agreement contains the entire agreement of the Parties
with respect to its subject matter. No other agreement, statement,
or promise made by any Party, or by any officer, emplcyee, or agent
of any Party, that is not contained in this Agreement shall be
binding or valid unless in writing and signed by both Parties
Provisions of this Agreement shall be construed as a whole
according to their common meaning, and not strictly for or against
either Party.
Duly and fully authorirzed representatives of the Parties

have signed and delivered th » & voqy ae of ?' » July, 1991.
CAP ROCK ELECTRIC SOUTHWESTERN PUBLIC
COOPERATIVE, INC. JERVICE COMPANY
L 2 UM
(]
Pavid W. Pruitt Ceye Heﬁg
Chief Executive Officer and President and Chief
General Manager Opercting Officer
.’4
STB ot
o
Steven E. Collier Gary L. Gibson
Director of Power Supply and Vice President,
Regulatory Affairs Marketing
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SOUTHWESTERN PUBLIC SERVICE COMPANY
EXHIBIT “A"

DELIVERY POINT NO. ! - Vealmoor

Atapoint located in Section 12, Block 33, T-3-N, T4P RR Co. Survey, Borden County,

e —

Texas o et e e o T
at three phase 60 cycles and approximately R R ————— e WOI1S
votoamaximumcapacityol 100,000 KVA (Sybstauon capacity . YAaTious  KyA)
Metering point _located in Section 12, Block 33, T-3-N. T&P RR Co. Survey. .

Borden County, Texas . s
at 138,000 voils
DELIVERY POINT NO. 2 - Tate [Backup delivery noint)
Atapoin’ Wmuwuzhm_

0. Survey, Midland County, Texas .
at three phase 60 cycles. ang approximately 138,000 voits
uptoamaximumcapacity of . KVA (Substation capacity __Yarious KVA)
Metering point _located near the boundary of Sections 8 and 17, Block 40, T.1.5.

TGP RR Co. Survey, Mid]
at 138,000 voits. *There is no additional capacity for the Tate Delivery Point
However, myrgortion of the Vealmoor capacity may be taken through Tate as system
DELIVERY POINTNO. _______  conditions allow.
At 3 point - = A , -
at ihree phase 60 cycles and approximately o e :_ ,...,_,_';'_‘
uptoamaximumcapacity of KVA (Suybstationcapacity . KVA)
Metaring point
at voIts =

DELIVERY POINT NO.

Al apoint
at three phase 60 cycles. and approximately voits
uptoamaximumecapacity of KVA (Substation capacity . KVA)

Metering point

B i, volts.

DELIVERY POINT NO.

Al apoint
at three phase 60 cycles. and approximately voIls
upltoamaximumcapacityol KVA (Substation capacity KVA)

Metering point

at _volls

CAP ROCK
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EXHIBIT B
SOUTHWESTERN PUBLIC SERVICE COMPANY
WHOLESALE FULL REQUIREMENTS SERVICE

RATE SCHEDULE

AVAILABILITY: Available in the tearritory in which $P§ operates, to fuyll

requirements wholesale Customers for resale and distribution Service
under this rate schedule 18 subject to the terms and conditions
specified in the contract for electric service in effect between the
Parties oy of the effective date of this rate schedule

CHARACTER OF SERVICE: Service under this rate schedule shall be firm, and

shall be J phase, 60 hertz electric energy at the availadle standard
transmission voltage, 69 kV or above

MONTHLY RATE:

Customer Charge 178 00 per delivery point and
Demand Charge: $6.00 per kW for all k¥ of dilling demand and
Energy Charge 0.36 cents per kWh for all energy used.

MEASUREMENT OF DEMAND The measured kW demand on transmission delivery

points shall be shall be the maximum thirty (30) minute pes..d of
Customer use during the month at each delivery point

The measured k¥ demand on distribution delivery points (service voltage
telov 69 kV) shall equal 1.074 times the maximum thirty (30) minute
period of use during the month at each such delivery point.

DETERMINATION OF BILLING DEMAND: The billing demand for Customer shall be

the sum of the non-coincident measured demands from all delivery
points, but not less than 65 percent of the highest sum of the
non-coincident measured demands established in the preceding eleven
months,

DETERMINATION OF ENERCY FOR DISTRIBUTION POINTS OF DELIVERY: The kWh use

FUEL

for billing purposes for all distribution system poirts of delivery
(service voltage dalov 69 kV) shall equal 1.0)2 times the messured kwh
delivery at each such delivary point.

COST ADJUSTMENT: The above energy charges vill be increased per kwh of
tales squal to the estimated fuel cost per kWh of sales in the current
month and 2djusted for the preceding month's estimate aerror. The
anergy charge adjustment shall be calculated in compliance with the
formula and conditions set forth in the Wholesale Fuel Cost Adjustment
Clavee contained in Attachment | to this Rate Schedule. Base period
fuel cost per kwh of net generation iy equal to 2ero cents.

CAP ROCK
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TAX ADJUSTMENT: Billings under this schedule may be increased by an amount
equal to the sum of the taxes payadble under federal, state and local
sales tax acts, and of all additional taxes, fees or charges, (exclusive
of od valorem, state and federal income taxes) payabdle by the wtility
and levied or assessed by any governmental authority on the public
utility services rendered, or on the right or privilege of rendearing
the service, or on any oblect or event incidental te the rendition of
service a3 the result of any nev or amended lavs after January 1, 1990

”

MINIMUM BILL: The customer charge and the demand charge for the month

PAYMENT . SPS shall Bill the Customer monthly for electric pover and energy
supplied during the previous billing cycle, and the Customer shall make
payment &t the main office of SPS in Amarille, Texas, or by wvire

transfer, within fifteen (1%) days after the bill 13 matled or
othervise transmitiod to Customer

Nothing contained herein shall be construed as aflecting in any vay the
right of the party furnishing service under this rate schedule o
unilaterally make application to the Federal Energy Regulatery
Commission for & change in rates under Section 205 of the Federal Pover

Act and pursuant to the Commission's Rules and Regulations promulgated
thereunder

301541
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inter “system sales 4% referred t¢
and (2) inter-systenm 211

sdjustmant for whe
peints, shall be equal

vhoilesaine sales

net
nese

the kilovatt-hours generated
chemical plant, not to exceed
consumed at that plant

The fuel cost adjustment factor calculation shal include

—————a

both the net energy cost of energy purchased from Celanese

and the kWh generated at ity piant for any amount of anergy
vhich does exceed the amount consumed at that plant
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EXHIBIT @
ATTACHMENT 2

SOUTHWESTERN PUBLIC SERVICE COMPANY

WESTERN SYSTIMS POWER POOL
EXPERIMENTAL SALES BENEFITS CREDIT RmIDER

To credit seventy<five percent of the benefits derived
SCLIaNS under the Western Systems Pover Pool (wiPP) Experiment, the total
billings for wholesale requirements gservice rendered during each billing
month shall be decressed by o dollar amount calculated o follovs using
sctual data from the month Just prior to the current billing month

from trang-

WSPP Cradit » [-L.LSLQ.)]' L v W,

Whare:

B = the actual benefits from WSPP tramsactions for the prier month
defined as WSPP sales revenues less WSPP salesr fuel cost, variable
fuparvision and enginearing maintenance expente (asccount 510) of

10 mille/kwWh, variable boiler plant maintenance expense (account

512) ot 35 wmille/kWh, and variable electric plant expense
(account 513) of .28 mills/kwh,

§ = the total actual applicable Sales for the Prior month 15 defined as
the sum of generation, purchases, and interchange-in less inter-
fystem sales, vith losses, and CNErRY generated ot the Colaness

Corporation chemical plant.

A * the asctual out-of“pocket administrative expenses incurred in the
Prior month because of Southvestern's PaArticipation in the wWiPP
Experiment. This expense shall {(nclude spplicable filing fees,
outside services fees and direct SXpanter paid to the WSPP for
data processing, interconnection fees, report Preparation, aete.
It adeinistrative expenses excwed the benefits of sales in the
month, no credit vill be given and expenses above benefits will be

accrued and applied in fubsequent months to preclude application
of negative credits.

Lo * the loss edjustment factor for vholesale level losses equal to
1.039; and

We = the vholesale requirements customer's total kilovatt ‘hours of
purchases for the prior month.

301544
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EXHIBIT C

MINIMUM DEMAND AND EARLY
TERMINATION PAYMENT

(1) (2) (3) (4) ($)
FRC Minimum Early PRC
Calendar PRC Minimum Contract Sub=Minimum
Year Billing Firm Power Termination Commitment
Calendar Demand Commi tment Payment Payment
Year (kW) (kW) ($) (§/ kW,
1994 530,000 - - -
1998 636,000 - - -
1996 743,000 - - -
1997 743,000 - - -
1958 743,000 - - -
1999 743,000 - - -
2000 743,000 - - -
2001 743,000 - - -
2002 743,000 - - -
2003 743,000 - - -
2004 743,000 63,000 10,000,000 156.73
2005 743,000 59,000 9,000,000 152.54
2006 743,000 56,000 9,000,000 142.86
2007 743,000 $2,000 7,000,000 134.61
2008 743,000 49,000 6,000,000 122. 45
2009 743,000 45,000 $,000,000 111.11
2010 743,000 42,000 4,000,000 95.24
2011 743,000 38,000 3,000,000 78.95
2012 743,000 35,000 2,000,000 $7.14
2013 743,000 31,000 1,000,000 32.26
2014 «0- «0- «0- e
(1) Cel. (1) represents the calendar year of the Agreement

W NS mE WE EE EE W ER G N W WS WS W W S M e

(2)

(3)

(4)

()

beginning with the first whole calendar year of service, 1994,

Col. (2) represents Customer's minimum calendar year total
billing demand under full requirements class (FRC) service.

Col. (3) represents the minimum calendar year firm power
commitment Customer must contract for {f it converts to
partial requirements class (PRC) service after year ten of the
Agreement.

Col. (4) represents the amount Customer must pay SPS (f
Customer terminates the Agreement after year ten and doee not
convert to partial requirements class service.

Col, (5) represents the amount per kW Customer must pay SPS
for the amount of Customer's firm power purchase below the PRC
Minimum Pirm Power commitment in Col. (3).

CAP ROCK
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CAP ROCK ELECTRIC

PO BOX M

Mr. David W, Pruitt

CEQ and Ganaral Manager

Cap Rock Electric Cooperative, Ine.
2.0, Box 700

Stanton, Texas 79782

SUBJECT: Pover Supply and Regulatory Report

Dear David:

I am vriting to provide you with a vritten sunsary of my
povar supply and regulatory activitieas since the June 25, 1991
board meeting. I missed that board mesting because I had to
be in Oklahoma City to testify for Smith Cogeneration
Management at the Oklahoma Corporation Commission. My last
WIitten report vas provided in my letter dated June 19, 1991,




Pover SUpply & Regulatory Report

gouthvestern Public Service COomRARY

We reached complete agreespant wvith Southwestern Public
Service Company on a nev tveanty~year pover supply contract on

July 3, 1991. A copy of the final contract is attached for
Yy ur review,

Bob O'Neil and I had spent June 27 in Washington drafting
a complete revision of the contract that SPSCO had provided
several veeaks ago, Our revised draft contract vas provided to
SPECO on June 28, John Farker and I met vith Cary Gibson,
SPSCO VP, and David Krupnick, SPSCO wvholesals customer

represantative, in Austin during the day and again during the
evening en July 1.

The SPSCO represantatives returned to Amarillo on Tuesday
to discuss our reguireamants on some unresolved issues wvith
SPSCO management., I provided SPSCO with vrittan comments on a
fev contract provisions on Tuesday. SPSCO provided us with
some revised contract language about aid-day on Wednesday. 1
reached agreamant vith SPSCO on the final issues Dy telephone
conversation vith Gary and David late Wednesday. We received
exscuted copies from SPSCO on Saturday.

We did exceptionally wvell in the final phase of the
contract negotiations. You will recall the list of lssues
that I included in my last pover supply report. We obtainad
agreanment from SPSCO on essentially svery one of these issues!
In fact, in the rapid pace of the negotiations, and because of
the quibbling by SPSCO attorneys and staff (wvhich mightily
irritated Gary Gibson and caused him to side with us on
several issues), some last ainute changes vere vorded in a way
that is more favorable to us.

The only significant concession ve made vas to commit in
writing to use our best afforts to transfer all of our present
cransmission level load to SPSCO. We did this in exchange for

ontract provision relieving us of ainimum demands if events
ond our control (8.9.. inability to obtain CON's fros the

a
c
Y .

ICT, etc.) prevent us transterrin” load te SPSCO,

The basic terms and conditions of the contract are
essentially the same as described in ay summary in the May
1991 pover supply report. I will give an overviev of the
contract at the board meeting on July 23, Unlike the hard-

-




Pover Supply & Regulatory Report
July 15, 199)
Page )

fought contract wvith TU Electric, this contract has very
undesirable provisions.

I vill strongly recommend to the board that this contrace
be approved. We are vaiting to sxecute it until ve have
official board approval. I will Prepare an appropriate beard
resolution for the July 23 Reeting. Waliting te sign the
contract until that time also Baintaines the urgency for sSpPsco
to finalize our financing Arrangements and contracts.

Not only will SPSCO be financing and constructing some or
all of the nev transmission and substation facilities that ve
vill need, they will also be "leasing back®* some existing
facilities to repay the investment that wve have made in
negotiations, litigation, studies and facilities. This will
provide some $5 million in immediate cash flov to be repaid

Ovar the next tan years. The rFepayment will be automatically
included in our PCRr.

Our next step is to finalize ocur transmission plans and
file jointly with SPSCO at the PUCT for the neceassary CoN'es,
This vwill involve neqgotiating appropriate contracts vith sSpsco
and its affiliates for financing, construction, operations,
leasing, etec,

I hope to have some nev analytical results froam c. K.
Guernsey & Company in the next few days to project the total
savings that ve anticipate for the first ten ysars of this
contract. This will form the basis for an incentive bonus as
ve have discussed vhen I wvas hired and vhen ve began
negotiating wvith SpPsco,

Went Taxan USilities Company

We have received a draft letter of intent from West Texas
Utilities Company for negotiation of a contract to serve all
of our vholesale load beginning as scon as possible. You have
received a copy under separate cover., We have a few problens
with the letter since it makes Cap Rock Electric solely
responsible for the cost and effort of the necessary wvheeling
and scheduling arrangements. The pover supply arrangement
vill have us be an all-requirements customer of WTU, 80 ve
have responded in writing that the costs and effort Ars nora
properly WIU’s.

John Edwards has calculated that this arrangement should
save us 208 to 25% on our power bill even with vheeling,
Thus, ve have a lot of flexibility to negotiate. I wvould
recommend proceeding with this arrangement even Lf the savings

vere iero since it would handily get us out of TU Electric’s
sticky grasp.




Power SJUpPpPlyY &
.jdl"’ 15 1991
rage 4

Please be avare that this pover supply arrangement has
sonme risk of cpposition or even litigation by TU Slectric wWe
will be tearminating cur existing all-requirenents agreesent
with TU Electric sometize in the naxt fev months vhen tha PUCT
Lssues & final order in the Comanche Peak nuclear plant rate
ase. We read our nev contract vith TU Electric as slloving
us to fill in the amount of load that ve vwill choose to serve
undaer the nev contract. TU Electric will take the position
that all of the axisting load must be transferred to the newv
contract and then twe to three yoars notice given to serve
load from WTU.
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' Powver Supply & legulatery Report
- July 15, 1991 ‘ U1
Page 5 .

l We have been contacted by m ‘+
I l about buying povar, buying some or a ©of & povar plant, and
. PRI TR NI

participating i arsa. ™e

8. ASs a result, they are now
l really interested in the matters that wve have been proposing
to them for many months.

|0
' ' The SessssmmescrSimigeebeseteiits n2e bDeen successfully
. refinanced, and its financial viability is again good. Thay
are most interested in proceeding wvith . cogenaration project.

I am to meet vith thes and their chosan chird-party daeveloper
in the next feav veeks.

I have besn in contact with another developer wvho is
planning one or more desalination projects in our service
area. These vill produce pure vatar as vi.l as rare setals
(Ra8ls, MgCl2). These folks have all of the problems of
naivety and disorganization that we have sncountared in

countless others, but they may be on to something big. We are
staying in touch with tham.

il
We have no nev information on the eI WODNE
project Geostsslveodi:. Nag not been

optimistic about the prospects of the —

"a '
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Pover Supply & Regulatory Report
July 15, 1991
Page 6§
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Povar Supply & Regulatory Report
July 15, 1991
Page 7

Sincerely,

Steven E, Collier, P.E.
Diren~tor of Powver Supply -
and Regulatory Affairs

Enclosures




|‘ CAP ROCK 4 ELECTRIC " EINENTIAL

§140 BURNET ROAD « AUSTIN. TEXAS 78788 3124840011

' June 19, 1991

Mr. David w. Pruitt
CEO & Ganarsl Manager
cap Rock Electric Cooperative, Ine.

P.0. Box 700 3
stanton, Texas 79782 \
SUBJECT: Power Supply and Regulatory Report

Dear David:

T am writing to provide you vith a wvrittan summary of wmy
pover supply and regulatory activities since the April 123, 1991
bou'i”-.ou.n'. My las’. vrittan powar supply report vas on May
14, 1991,

Wy rime ~eme She wees mendate o

I DEFENDANT'S
! EXMIBIT
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Mr. David W, Pruitt NEATH
June 1%, 1991 Liti
Page 2

Aguihventern Publiq Service Company

Steve CJollier and David Pruitt wmet wvith Coyt Webb,
president, Doyle Bunch, executive vice president, Gary Gibsen,
vice esident, and David Krupnick, wanager vholesals and
sgricultural marketing, in Midland on May 23, 1991. The purpose
of the meat vas to discuss the NWR venture and to continue
1iscussions of the pover supply agreamant. SPSCO provided a
draft pover supply agrsement at that meeting.

Representatives of Cap Rock ERlectric and SPSCO have met
together, talkc! by phone, and corresponded on various occasions
since that meeting to continue to discuss and develop contract
language. Most recently, Stave Collier provided SPSCO with a
list of the remaining issuss to be resolved in developing final
contract language. A list of thoss issuas is attached to this
report.

Some additional negotistions will be required to resolve
thess issues. It should still be possible to develop contract
language and reach agreasent on & final definitive powver supply
agresmant by July.

Given our ongoing NWR activities and our pover supply
contract negotiations wvith WIU, (it will be desirable to lsave
ourselves a little bit of flexibility to consider our options
bafore va actually axecuts an acreamant vith SPSCO.

Hast Toxas Utilitiss

Stave Collier met vwith represantatives of VWest Taxas
Utilities in Austin on June 12, 1991, The purpose of the meeting
vas to discuss WIU's proposal to wsuppl rovu-uc;’ucx
Electric. have proposed to eslectronically incorporate Cap
Rock Rlectric their control area and sarve the load under
their standard all-requiresants tariff. The proposal would allow
for specific delivery points to be “backed-out® as the necessary
SPS transmission arrangements are completed.

This proposal by WIU is extrasaly attractive for at least
three key reasons:

‘1) At can provide significant power supply savings beginning as
Sarly as this year,

301295
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Mr. David W. Pruitt R
June 19, 1991 Jullf tue
Page 3 J a

(2) At can remove all of our load from the direct control of TV
Eleztric beginning as soon as this year, and

(3) it can be a source of firm powver supply for any portion of
our load that (s not transferred to SPSCO.

In addition to thess key beanafits, Cap Rock Electric will
represant & wuch larger proportion of Wiu's total load than is
currently our circumstance with TU Rlectric. AS & result, Cap
Fock Electric will have much gresatar negotiating leverage. In
addition, we are not, nor are ve likely to be, retall competitors
vith WTU, theraby resoving an othearvise significant potantial
area of conflict.

WTU provided us vith draft electric sarvice agresmants vhich
are currently being revieved Dby us, our attorneys, and our
consultants. The action items resulting from the meeting vare
described in a separsts lettar from Stave Colller to Don Welch,
WIU vice president, dated June 13, 1991, a copy of wvhich s
attached to this report.

e wvill acticipate tarminating our axisting TU Electric all~
requireanants powar contract in late susmmer or early fall, such
tarnination to be effective during the coming wvintar or spring,
depanding on how quickly the necassary control area «nd vheeling
Arrangesants can be sade. You vwill recall that ve have discussed
this mattar axtansively in prior meetings and correspondence. It
is vary likely that TU Rlectric will vigorously oppose our plan
to move all of our load into the WIU control area in saking the
tranaition from our current all-requiresants pover contract to
the nev pover supply agreeasant which ve executsd last year,

o Lsetria

ThG PUCT Hearing Examiner’s report is out on the TU Electric
rats case. It is possible that a final ordar could be lssued by
the Commission witain about ons wmsonth, Undar the Hearing
Exaninar‘s reprrt, the affective increase could be even larger
than TU EleJtric has filed for, although the official base rate
increase (s slightly smaller.

Some inforsation has bean recaived wvhich suggests that TU
Electric may file for the Comanche Psak Unit No. 2 rate increase
48 early as Decamber of this year. This would be timaly, as Cap
Pock Rlectric’s intarvention in such & case vould strangthen its
bargaining position in tha WIU and SPSCO load transfars.
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Mr. David W. pruitt VONCINEYT
June 19, 1991 J ‘ |
Page 4

TU FElectric has alse filled a notice of inquiry (NOI)
application at the PUCT for ecme nev combined cycle gas
genaration. The NOI proceeding is & precursor to an application
for & cartificate of convenience and necessity. Cap Rock
Electric will be intarvening in the NOI proceeding to: (i)
receive valuable (nformation on TU Rlectric load forecasts and
resource plans, (ii) take reascnable staps to protect its
consumers in light of the wvholesale rate impact that this could
ultimately have, and (iii) begin to build a negotiating position
lor the WIU and SPSCO load transfers.

ot ey . 53%ue s LFeb e e 252
res BAY A0t be a8 dasirable as wve first

near

thought. Apparently, the exploration data is old and limited,
and little or no actual production ever took place in the field,
¥a are currantly avalting & more definitive asseasssant by

and his geclogist consultant bafore deciding on the naxt baest
step.

e ———— . —————— et
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Mr. David W, Pruitt
June 19, 1991
Page 8

101298




-

| .

&

Mr. David ¥, Pruitt
June 1%, 1991
Page ¢

SEC:ma
Enclosures

TAHTINTIAMIYLY
|

Sincerely,

SW " - Lu.L\A;.,

Staven E. Colllier, PR
Dirsctor of Pover Supply
and Regulatory Affairs

J01299
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Mr. Den Welch \
Vice President '
West Texas Utilities

P.O. Box 841

Abilene, Texas 79604

SUBJECT: Anticipated Pover Supply Arrangenents

Dear Don:

Thank you for taking the time to come with David Teeter and
ScCott Moore to visit me in Austin yesterday. I am espaecially
delighted with the proposal that you have made to provide
electric powver service to Cap Rock Electric by wmeans of
incorporating our loads into your control area. I am currently
revieving the draft service agreement that you provided, and I
have forvarded it to our attorneys and consultants for their
reviav as vell. We will provide you wvith our comments and any
requested revisions as soon as possible,.

l As ve discussed during our wmeetins;, I have enclosed with
this letter a copy of our base case pover cost forecasts for TU
Electric and Southvestern Public Service Company. AS you are
I Avare, ve are currently contemplating transferring most of our
load to SPSCO by 1996, We are currently in the advanced stages
of contract negotiations that wvould require us to transfer at
' least 50 mecavatts of load in 1994, 60 megavatts in 1995, and 70
megavatts in 1996, We are anticipating this move for two
principal reasons: (i) ve project SPSCO vholesals pover costs to
be considerably less than TU Electric wvholesale pover costs over
' the next tan to twventy years, primarily becauss SPSCO has
extremsaly efficient generation and is not planning any nev
genaration projects for at least a decade, and (ii) SPSCO i
' wvilling to assist us in the construction of local transaission
facilities to integrate our systes with repayment facilitated
through the wholesale powver contract. In addition, wve find in
SPSCO a much more cooperative and customer~friendly supplier than
l has been our axperience over the years with TU Electric.

DEFENDANT'S
EXHIBIT

<8



Mr. Don Welch
June 12, 1991
FPage 3

wWa are currently trying to
negotiations for a target date of
final coniract. If WTU can
eCoOnOmics better than or at
ten to tventy vears, ve vould be willing to visit with YOu about
doing that instead of ouvr anticipated transfer o SPSCO.
Hovaver, wve are on quite a fast track wvith SPSCO, and ve wvould

need to knov of the Prospacis for long-term WwWTU pover service
vVary quickly.

complete our contract
July 1, 1991 to executs the
provide electric povaer

searvice with
least similar to sSPsCo

over the next

WS Ve also discussed during the Beating, wve are expe~ting
you to provide a draft letter of intent for Our consider:tion
This lettar of intent would contemplate WTU

vholesale powver
sarvice or all of Cap Rock Electric’'s transmission and
distribution delivery points, wvith Provision for backing out

Cartain load for service by SPSCO Starting in 1992 as ¢
above, Provided that we are able to resach AgTresament and
& Jletter of intent, wve will imnediately verbally
Electric of our intent to make the transition
After the PUCT enters a final order in the ™
Peak Unit No. 1 rate case as provided
vholesale pover contract.

ascribed
axacute
notify 1TV
to WIU shortly
Electric Comanche
for in our axisting

As wve discussed, TU Electric is not likely
with this prospect and can be expected to insist thay ve do not
have the option of simply moving all of the load to WTU in making
the transition from our current all-requirements wholasale pover

SUpply agreement to the nev pover supply agresmant that wve
executed in June, 1991.

to be pleased

I suggest that Scott Moore and Dav
with Mark Sullivan «t Cap Rock Rlectric in ><anton regarding the
requiresants for telametry, the idantification Of delivery points
for Schedule A of the service agreesent, and other facilicies and

Oparations matters. Of course, I remain available to Asaist in
ANy way that I can in tlese mattars.

id Testar wvork directly

»




Steven T, Collier, P.E.
Director of Power Supply
and Regulatory Affairs

e
Mr. Don Welch
; June 12, 1991
: Page 3
Again, wve are delighted wit™ the prospect of wvholesale
A &.iecCtric pover sarvice by WTU, W: look forvard to working with
you to our msutual benefit.
Sincerely.
> a — /
b~ A/

s SEC:ma

Er=losure

cec David Pruitt - Cap Rock Electric
Mark Sullivan -~ Cap Rock Electric
David Teeter - WITU
SCott Moore -~ WTU
Terry Dennis - CSW
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™: All Directors ODATE: November ¢,
John Parker
Nelan Simpson
Ulen Noreh
Kenneth Rogars
Steve Collier

FROM : David

1991

SUBJICT. Correspondence from TU Electric on Powver Supply Agree-~
ment

T™he enclosed lettar from TU Electric, Henry Bunting, who wvas orse
of the final negotiators in our CONtract that ve signed wity T
in June of 'SC, stated the position that I have ail along felt ™V
would take. It's kind of their Qeclaration cf war. They are
taking a very hard line approach. They are trying t9 scare of?

SPS and wWTU. They are rattling their saber and in many respects
declared war.

This might be their way of punishing us for deing the Hunt-Collin
deal or CoPover. But what they said to us verbally and what thay
have said to us now foruwally in writing are vastly different. We
feel they will do ALYSLOLANG RQasible o keep us fron leaving and
will do pothing to keep us from leaving. Sounds like a contra-
diction but they are not §Oing to do any kind of special pover
Supply deals . “her than Rate "Wp" With us and they are going to
Bake it extremely difficult for us to leave.

I feel ve need to do wvhatever it takes in the nevs 2edia, in the
courthouse, interventions, make thesm sSue UsS, etc. We neaed to
develop a strategy sc the “Fiant® (T.U.) bas to STOp us varsus
us trying to make the giant move.

As I said before, I expected it all aleng. T.U., twe months ago,
led us to believe that it RWiGht De a lot sizpler; however, now i-
is cbvious that they are going to fight and zake it as hard as

they can but we will win. 1I= Bight take longer with WTU than we
planned.

We do not have a course cof ac=isn YOT. We will keep you postaec.
Expect anything. You as a director expect it from the mos:
unanticipated directicns, Se it from a Benber, from a neighdberins
CO=OP, @XPE<T reactic™ and rus=ors and false st2tezents ars :-e
Prepared. We expec:t T.U. to claiz as they do in this letzer we
Are breaching our contrac: with thea vhich is not trus. They
will call us non-professionsl, unethical, lairs. frauds, etc.
AXRECS LAhis. Please Feport to me any conversations, any tumors

that you hear COnCerning this particular issue or any issue.
communication among ourselves (s critical.

Thank yeuy. I will keez vcu sosted as events devalan,

DGF&%ST'S 200001 (2
3‘/ CRP ROCK
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' CAP ROCK ELECTRIC
November 19, 199
. ' Mr. Gary Gibson

Vice~President

Southwestern Public Service Company

P.O. Box 1261

Amarillo, Texas 79170

SUBJECT: Update on Dealings with TU Electr

Dear Gary:

Please find enclosed with this letter a PY of my g
carrespondence with TU Electric tegarding our contract d i
are scheduled to meet with them at 2:00 this afternoon to
our disagreement and to attempt to ldentify a resolution

We anticipate an adverse response by TU Electric. Theref
we are having a Strategy meeting with our lawyers and cor
in Midland tomorrow to finalize legal and other actions
will take. We will continue to keep you apprised of our st
progress.

Please be assured that

we will
the arrangements for which we
Public Service Company. Even
Electric prevails entirely in their view of
would still be able to move the delivery
PArt of our system by late 1993 and the
late 1994. I nmust say that TU Electric

Spare no effort to proceed
have contracted with S

in the "ighly unlikely event

11 e
SRS

their contr
POints i1n the nort
remainder of th

- " 1 % wry 1Y - 1
“LiC simply will not orevai
their view of the contract because it is not correct
D - - ) P NS . v w ~il o . ~ - - Pe— -
flease call me if you have any juestions or comment
=lncerely,
t Jen 1 Ler
X
-: ’.'».' .’ wier
AnRg s 1 3 T 4 A f

-

<]

J. BOX 10089

- vavid Pruitt
Dave Krupnick
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November 20, 1991

Mr. Gary Gibson
Vice President

Southwestarn Public servce
P.O. Box 1261

Amarillo, Texas 79170

Company

Dear David:

I am just writing you a brief note to let YOu know that we did
Not actually meet with TU Yesterday as we had originally planned.

Upon advice of BY attorneys, wve Cancelled the meeting at the last
rRinute, This is because we

did not have our legal strategy
finalized, and so did not have i that ve would
We were

and the neeting
Ng permanent Polarization of the Parties, that TU

defendant {n any
court action resulting in a declaratory order On cur contract.
Therefore, we will wait a ve

with TU Electric
until wve have our legal strate 9 filings in hand.

We will keep you updated on our strat
have told you before, we intend teo
S0 important to us and I believe algo quite important to you. call
me if you have any questions.

Sinceraely,

S d g\

Steven E. Collier, p.p .
Director of Power Supply

and Roqulatery Affairs
SEC:ma

ce David Prujite
David Krupnick

OEFENDANT S
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COOPERATIVE

The regular monthly meeting of ne Poard of Dire
Electric Cocperative, Inc. wvas hald November 26
perative office in Stanton, Texas at 9:30 a.=»
The meeting wa lled to o Russell Jones
Alfred Schwartz, etary r h followin
present:

Russell Jones Hu t Dunn Roger Lange Teddy Stewar
Sammie Buchanan rlos Dusek A. D. Read Newell Tate
Alfred Schwart: Robert Holman Ray Russell

Directors and quorum
-=Corporate Counsal Kennet
Steve Collier ~2hn Parke

» 11 -~
LOF &ll Or pazt of the mee!

reported on power supply activities A TU
Termination. CRE has had several discussions
4bout CRE's plans with SPS and WTU as well as
the wholesale powar contract CRE has with TUEC
»

T

RE would consider the following courses o ction

gotiate wvith TU, D) Flle legal actions against 7
w

C
Ategy session to deternmine the next course 4 Cli01

TU'S name in the nawsp pers via PR campaign.

R S— - -
™are »aivg ~o UELAST DNaIme0e Lo come Belare tAe M icd o

SLrectors. the seating wao sdiournes at APRTSE inateiy L1 Y p o w

BY CReNie0us Seneent until the sesxt TOEViat iy sehedvwind Seare

saating

- A A

'?Jlla

DEFENDANT'S
EXHIBIT
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Stanton Meraid. Thursday. December 26 1991 €

Co-op files against Giant

HERALD STAFE REPORT

Cap Rock Electric, Inc.. a
customer-owned electric utlity
which serves about 20,000
customers o 17 West Texas coun-
Qes, recently fled a Texas District
Court cnallenge in its dispute with
TU Electric, the largest utlity in
Texas and fifth larges: 1o the coun-
Ty, with over § million customers

At ssue s Cap Rock's mght w
purchase and rece:ve wholesale
power from comparues other than
TU Electrc, who fur many years
Bas Dbeen the company's oaly
whaolesale supplier and principal
retaul competitor

Al stake is the oppormumity for
Gap Rock Electnc W ummediately
begin purchasing power {rom West
Texas Utlines Company (WTU)
for 20 percent less than the cost
S T
represens about $250.000
onil 12 savings to the

Zap Rock. said Steve

-—e ww -

[ Sl

§ Corencan
- wwawe

reg..aor

bapp

$§20,000 a ,
represents adout a ten percest

oAnN
MavV L

decrease o monthly bills, zosmal
mater for owr Ccusiomers he
said

Cap Rock Electric began seeking
other suppliers as a reswt of TU
Electric's rapidly \nCreasing cosis,
due ma.nly to the huge expense of
the Comanche Peak Nuclear plant

In an announcement in October
Cap Rock said it had reached a
poower supply agreement wath
Southwestern Public Sernce Com-
pany (SPS) based o Amarlle. to
begin buylng power 1o 1993

Cap Rock has nnce fnalized an
agreement with WT'U o serve all of
IS load untl the SPS transfer s
compiete

TU Electric bas indicated.
bowever, that it will not allow the
WTU tansaction @ procesed. -
RsTng Wat it contnue W supply all
Cap Rock's wholesale power

TU Electnc specifically s refus
ng © “wheel" such power, or

deliver it w Cip Rock over i3
TARSTUSSION SVSiem
Callier noted that TV Eleemc

bad refused n 19890 ¢

-vercieas

enery Cas Pscs it anmisies
for win Hous:oc ERSRE ans
Power, costing Cap Rock's
customens more than i { ASIT. T
dollars

“It's pretty odbvious tsa: TV
WADDS W conunue to keen our
Caslomers capuve o e gt

DEFENDANT S

rates for as long as posaidle, even
though we represent ass than one
percent of the'r ol load, " Coilier
continued.

David Pruitt, Cap Rock's Chief
Executive Officer, confirmes
Collier'statements

“TU Electnic s like Goliaty: it
doss what it wants, whers 1t wants
and bow it wanis. We have no
choice but o play Dawvd w0 ey
Goliath. QOur customers
Uveliboods are at stake

“Wemay besmall but we ve got
West Texas grit and we re gowg w
fight for what's mgne

Prott further said Cap Rock's
customers oeed 2 break o unlc
COETS

“We're taliang about peogie with
Liewr Dacks agains: he wal Giver
e CWTenl economuc condinons
ese people cowld reallv Demes:
from lower eleczc 205

Cap Rock Elesmc nas become

KDown (or 1S aggressiveness anc

TAOVALON N 1mITiing semcce
A% PTLtg e +;
CSomerQuanery [l ceces: . a-
CUNCeS Mergers Wil rag owver
eieCTC ULl cooperalives. ex
palnung Ut uch jownt vennures
‘urther the company's sTateg
Pian to Decome & more Qiversear
eConOmMiCal Dusitess

CAR R

EXHIBIT
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IN THE DISTRICT coulr

TEXAS UTILITIES ELECTRIC $
COMPANY, S
n
FLAINTIFF, .
)
Ve, 5 DALLAS COUNTY., TEXAS
S
AP ROCK ELECTRIC COOPERATIVE, \
INC. ~
S
DEFENDANT. . JUDICIAL DISTRICT
PLAINTIPY 'S ORIGINAL PETITION

TO THE HONORABLE JUDGE OF SAID COURT:
-OMES NOW Plajintif? TEXAS UTILITIES ELECTRIC SCMPANY

cemplaining of CAP ROCK ELECTRIC COOPERATIVE, INC., and for cause

O
™

action would show the following:
PARTIES
) Plaint.if? TEXAS UTILITIES ELECTRIC COMPANY o
£ieCtric") 1is a Texas corporation with its principal place =t
cusiness i1n Dallas, Dallas County, Texas.

2. Pefendant CAP ROCK ELECTRIC COOPERATIVE, INC. ("Cap
Reck") 1s a corporation with its principal place of business .n
Stanton, Martin County, Texas.

RACKGRQUNR

B8 TU Electric 1s an electric utility engaged .n =the
jenerat.ion, purchase, transmission, distribution and sale of
electric energy i1n the north central, eastern and western parts of

the State of Texas. Cap Rock is a Texas cooperative corporaticn,

PLAINTIP?'S ORIGINAL PETITION - Page 1 tﬁﬁND:ﬁTS
EXHiBI

TUEC 7699




—

engaged in the distribution and sale of electric eNergy in west

Texas,

4 TU Electric and Cap Rock are parties to that certain

"Agreement for Purchase of Power," dated on or about July 2, 196)

the "136]) Agreement"), and that certain Power Supply Agreement,
dated June 8, 1990 (the "1990 Agreenment"), copies of which are
attached hereto as Exhibits A and B, respectively, and made a par-
hereof, Section 2.01 of the 1390 Agreement provides that such
Agreement shall become effective, with respect to Cap Rock, fr
and after Cap Rock's termination of the 196) Agreerent, "
accordance with its terms.
$. By letter dated October 23, 1991, from Steven E. ollier
of Cap Rock to Darrell Bevelhymer of TU Electric, attached hereto

as Exhibit € and made a part hereof, Cap Rock informed TU Electr.

o
- -

°2f 1ts intent to begin purchasing all of its wholesale power -

-
-

energy requirements from ancther party as early as January, 332

-

and thereby disavewing 1ts obligations under the 1363 and 133
Agreements with TU Electric.

6. A controversy has developed betwveen TU Electric and Cap
Rock as to whether (i) under the provisions nf the 1963 Agreement,
-3p Rock 1s required to purchase all of its power and eneragy
riquirerents from TU Electric; and (ii) under the provisions of tne
1990 Agreement, Cap Rock i1s required to purchase all of its power
and energy requirement. from TU Electric until such time as Cap

Rock provides TU Electric the required notices to reduce .oad

PLAINTIFP'S ORIGINAL PLTITION - Page 2

TUEC

1720



supplied by TU Electric under the 1990 Agreement, as provided for
therein.
v I All conditions precedent to each of TU Electric's causes
of action asserted herein have been performed or have occurred.
YENUR
8. The 13590 Agreement between TU Electric and Cap Rock
provides that the venue of any legal proceeding relative %o sa.d

igreenent shall be in Dallas County, Texas.

PIRET CAUSE OF ACTION

9. This is a cause of action against Cap Reock

ey
o
~

anticilpatory repudiation and breach of contrace.

0. TU Electric realleges and incorporates Oy reference
nereln paragraphs 1 through 8 hereut.

il. Cap Rock has anticipator.ily repudiated and breacned "re

1350 AQreement by, Jnter alia, renocuncing, Jithout just excuse, .-s

L8
O
g
’
)

ations to purchase .ts power and energy regquirements from T
£lectr.ic in accordance with the provisions thereoft.

2. By reason of this breach, TU Electric has been damaged .n
an amount 1n excess of the jurisdictional limits of c¢his Court.

SRSOND CAUSR OF ACTION

3. This 1is a cause of action against Cap Rock for a
declaratory judgment pursuant to Sections 17.001-.011 of the Texas
Sivil Practices and Remedies Codes.

l14. TU Electric realleges and incorporates by reference

herein paragraphs 1 through 8 hereof.

PLAINTIFP'S ORIGINAL PETITION - Page )
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18, Actual controversies uxist between TU Electric and cCap
Rock with respect to the matters set forth in paragraph 6 hereoct.

16. TU Electric contends, and requests the Court to declare,

a) that Cap Rock is required to purchase all of its power and
energy requirements from TU Electric pursuant to the 196) Agreement
intil said Agreement is terminated in accordance with 1ts ternms;
and (b) that immediately upon Cap Rock's termination of the 136]
Agreement in acceordance with its terms, Cap Rock is required ©o
purchase all of its power and energy requirements from TU Electr.cz
pursuant o the provisions 2f the 1990 Agreement until such time as
Cap Rock provides the requisite notices %o TU Electric as provided
for in such Agreenment; and (<) that Cap Rock has anticipator.ily
breached the 1550 Agreement.

THIRR CAUGR QOF ACTION
17. TU Electric realleges and incorporates by efar e
nerein the allegations of paragraphs 1 through 16 hereof.
18. Pursuant to Sections 17.009 and 18.001 of the Texas C.v.i.
Practice and Remedies Code, TU Electric is entitled to recover .ts
~osts and reascnable attorneys' fees incurred in Pringing this

action.

~HEREFORE, PREMISES CONSIDERED, TU Electric prays that <ap

-

Rock te cited to appear herein and that on final hearing .

flectric be awvarded judgment against Cap Rock:

PLAINTIFF'S ORIGINAL PETITION - Page ¢

TUEC 77%e



1, for the damages suffered by TU Electric by reason of Cap

Rock's anticipatory repudiation and breach of the 199¢C

Agreement;

l ieclaring the matters set forth in paragraph 16 above;

awarding to TU Electric pre=- and post-judgmen
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Respectfully submitted
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CAP ROCK ELECTRIC

l PO 80’95“ 140 BURNET ROAD = AUS N TEXA e 512454
\ Ma "N £¢ 1994
CAP ROCK ELECTRIC V. TU ELECTRIC
SUMMAR Y
. Cap Rock Electri s seeking t stop Texas tilities
Electric Co. (TU Electric) from interfering i the de ¢
‘ of power to Cap Rock from West Texat tilities, based |
Abilene
Cap F k Electry , which buys power wholesalie and
gistributes .t t rae Istome mes - E ) 1 wes!t Texa
counties, entere int at hase agreement with Wl i
November , 1991 Previously, 1 Electric, based 1| alla
nag been ap kK k's sole suppllie f wholesalée poOwe
Cap Rock Electric can Duy pPower for at least percent
less from WTU than it can from TU Electri That =a os will
translate to about a 10 percent savings pe yea for ap Fk v
Electric customers =-- about %3 milll ar ally
Today's hearing 1S r ap ¥ k Elect ! equest ¢ )
temporary 1 ynction against 1 Electr\) The ase 1 he 3
heard Dy Judge John Hyde f the Z238th Dist LCY L
Attorneys for ap R Kk Electri are Bria Martl :
fom Gregg, of Midland, and Richard Balilougn and Mark idot of
;’Jst"
" t o ¢ Tear = A o ¢ "
NE SIS L ey contact 1o €S8 KeddY., LRI @k ROC K

| &c r 10 > 1«812~ ) 6 - v - ¥ ol ary £
LLQ_\»; L N SN t‘_xLﬁ.;.ALA A_....a;‘AA\. ‘{.A:i i * 'x- A . - g.i‘.'l : L ' » ik' ,h
Electric in sStanton, 1l-B00-44,-000%

§ EQR MORE INFORMATION




§ carrock
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ELECTRIC

PO BOX PSEe BIA0 BURNETROAD « AUSTIN TEXAS TE7THE « 512454

ECONOMIC IMPACT OF PURCHASING POMER
THROUGH WEST TEXAS UTILITIES (WTU)

Cap Rock Electric estimates that purchasing wt esale powe
from Vest Texas Utilities, based 1n ADlLIeNG, W ld save 1
Rock Electric customers approximately 1 pe ent per © & f9
electric bills over a 12-month period The savings w ] “
r_.y Ta’f‘lla‘-‘:l‘."ﬁ“"-’ and f v oonm ~ - 3 . * P e b

Annualized rate savings v ections are as 70l W

x 0il companies in the Permian Basin, where Cap R k Electr |
igs the largest co-op suppllier f electricity, would ea .
an annual savings of more than 1.7 miill

t Residential customers would save a total T 81 n ‘
Yo al

= All other classes t IsStomers woulild save a mbine

* Altogether, the 20,00 customers served DY ap R k
Electric In the 17-county service area would save about

$250.,000 each month, or about $3 m onN Per yean

Implementation of this rate-saving contract 1s contingent r
the outcome of a lawsuit filed Dy ap Rock Electric against
its current wholesale supplier, TU Electric, in 238t
istrict Court in Midland in December A hear 3 is schedule

for March 26, before Judge John Hyde

FOR MORE INFORMATION contact Peggy Luxton, Cap Rock Electric,
1-800~-442-B688, 2/18/9¢

l $300.00 annually
) .
-



CAP ROCK

\ l FO. BOX 586

ELECTRIC

'v‘(f};c\“ ROAD » AUSTIN TEXAS TR7H8 « 512454

H_’ ‘A Y'Y <
LAWSUIT MAY BRING RAY OF HOPE
TO COST-=CONSCIOUS OIL INDUSTRY

MIDLAND, TX = A aist % A irt @earing bega nere t 4
on a request t ap R k Electry ¢ a teame
injunction to keep Texas tility Electri f
interfering 1n a w! esale power supe tract that

esult 1 a 10 per ent elect i A eg ti \ at - "
20 ,0C customers in West Texas

:' Lthe lc«w’ it agail st Texas Liilitly Elect A A
s ~essful , ap R k Electric’ i mpa stomers wil
save a combined 1.7 million and residential Ustomers w
save a combined 1 million ar al ) lower electri : |s,
saild Steve Collier, ap R k Direct f Power pply a
Legislative Affairs

ap Rock Electr) base 1 Stant s L. filed suit
against TU Electr in District ITt in Midiand Decembe
AL issue 18 how SO0rT ap R k Electri may begin t
wholesale power fron mpan.es the tha T Electri w !
ha bheer ap Rock's ¢ le w! esale @1 ~ - 15 3¢

Wes Texas tilities W in Abllene has a eed t
immediately begin selling ap R k Elec! wlt esale powe
at rates 20 percent less than T Electri) but 7T Electy
has refused t transmit the power t ap # k distributi
points.,

Cap Rock lectric's | g-range plan 1s to bulld
transmission lines that will aliow 1t tO receive - fron
Southwestern Public Service (o of Amarillo, which 1S
forecast to have significantly cheaper power than 1 Electri
over the next decade, &ccording *t ollier

Our mission statement makes it clear that we have
responsibility to our customer-members to seek the iowest ar
e )
A

baest wholesale power price and pass that savings oOr

ollier said. ° Electric, while a fine company, has notl
heen competitive price-wise for a long time.”
Collier blamed TU Electri s high prices 1 nsty t r

~f the Comanche Peak Nuclear Plant and the need t

W_e*)'
stockholder expectations
o Rock Electric is the sixth largest electrli
P~ -~ Y - & s y n
cooperative | exas, wi!t & . QC stomers | 1 s




Cap Rock files antitrust complaint against TU

Tuesda

B Action is an attempt t s
ascape a ontract
AlS = .'c'

chae! Kashgarian

1s 150 page report within 2
Electric e manthe ilwr it
e o ) the vatreme the the NR ' ! . . w“art uy

n review yperating icenss hut | o 7. CPIPOne

he ause of likety Maore likely they steted the aniity

St poOwWeT on hearing i oltie " o Ay Admonal review §

HReT SOUTTeS really wish s that TV Elex

tittie and they re prefly heaper DOWwWer ‘ ey thing Yo get ot

she advamiage of every ortract  Ramse

3 handie on this = sa
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NO. B- 38879

CAP ROCK ELECTRIC
COOPERATIVE, INC,,

IN THE DISTRICT COURI1

O WOn uwon L

PlaintifT,
MIDLAND COUNTY. TEXAS

TEXAS UTILITIES
ELECTRIC COMPANY

Defendant.

dn WOn On B SR WN

238th JUDICIAL DISTRICT

3
A

DEPOSITION EXCERPTS FROM DAVID E=FEETER S
DEPOSITION
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A 1 send Jletters | divicduals r ] J | @
T . n " | » «armm - b 4 4 - .
Permian Basl| regarding | 8 ispute

A Yes
Q And were all of the pecople that recelived
that letter were they members f Cap RoOCK

A I don‘t know
8 - Isn‘'t it true that you do know that some

of the letters were sent to pecple who weren't

(
"
N
[+

O

Rock Cooperative?

A Yes, th general public, there are many

T

hat aren‘'t members.

Q. And I am talking about letters that were

sent to certain individuals. You understand that
that's what 1 am talking about?
X Yes
Permian Court Reporters, IncC
Midlandg Jdessa Texas 915§ 683-3032




‘ 0 And isn’‘t it true thal Ap R k sent

y ] ¢ *rtars ‘: \}JQ’ this 14 _; jte * l! o ; 16 W r werase .

pel ¢ Ap R Kk Electri

$ @8

», whny
s A make » - " ware f I ..o‘.;,~ '
ed £ 3 SLS the Permi.ia Baslir
- Why W ld you send letters about thi
3 1 t te ¢ pecpile w ! Arer L »e served DY
i § K bLleCtri
. A rhey were and are people that we felt
: eeded t KNoOw ur efforts
® why [f they werelrl t being served DY

B AP R . why did these i1ndlivid als need <t KNOw

ybout your efforts?

6 A [T 1r pinion they were individuals that
L 7 needed ¢t be made aware f what we were attemptiing
.18 to d
19 Q some of these individuals lived in
20 Isn‘t it true that some of these individuals that
¢l received these letters lived in places where
22 cap Rock couldn’t give them electricity even if they

23 wvanted to be served by Cap RocCk. Isn‘t that true?

Permiar urt Reporters inc
=g : - ] i a 1A 99
Midland Jdessa 'exas 918 683~-3034
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274
| o 1 $ ‘ ’ {
! ampaign, as : anm reijierr.d 3 1 ¢ wWAas t B
4 ’ - v o » » - v » L v #
| p jesigned persuade pubilil pini ] A ! :
y ' am *) *rT ¢
K £ 4 & i a ‘. . i A=
4 A ‘- Was 1 1 r‘:: . . a k¢ Ol ¢ De r o
| v € € r o letter A WA e ! aff
|
) - y y M 4 ~ y . : - +B R ‘» r‘H
Aaware y I el FeLsS wWihi Ltney P ! t € sel eq
- ¥ R Bels B ' v \ - L
oY A | ¥ ] A o erved by b R k
{
‘
! y I 3 I ess { what ¢ pens . thlis Qdlspute
A ney 're pinion maxKkers and we wantead
! :
. 4 Lhe ¢ have the facts £ The 1l8pute t At L ¢
:
2 * »A Y 2 - * o "
i & nigr neat Al } T i L 8 € cher way
|
1 - ¥ . B - . » b » T . . v *ha?
d - e wnere ¥ i |l J a € peoi € na
4 received that letter would tell thers about thne
[ 4 ’ . !
A facts as Ap N k presentecd LT I the etter
|
|
- Y . & 4 . c > |
. A l1f they were asked we Ww uid hope they

.8 s And were you -- well then, you were

20 thers the way Cap Rock told 1t in that letter,
21 rrect?

a3 Q . And you hoped that they

. " S - Lt
24 thers about the facts that Cap Rock put in i8S
s3 letter right
pern .ourt Reporters, nec
‘ 2 o o
Midland §sa exas 315 68 / i
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CAP ROCK ELECTRIC
Jugcess Fee ContLzact
Waest Texes Utidlities Company Contract
in sccordance with Cap Rock Rlectric Cooperalive, Inc, ("Cap
Rock Elescrtrdic”) Board Policy # 142, thie contract provides for
csaleculation and payment of incentive compengation in the fore of
v pecrcentege of net power coel avings resulting from the
Wear Texas Vtilitics Company ("WTU pover supply contract.
(1) Responesidle Individual
Steve k. Collier, Director of Power Supply and
ReguialLory Affarvry
(&) Amount of Buccess Fee
The buccese fae will da tve percent (2% of the
neL saviage, wWhere Lha pgel savinge 19 deflined as
the amount by hich WTU purchased powver contoe
Are :coev than the purtchased power coste vouid have
been hed TV Electr remained Lhe full
requiremsnts pover supplier,
(3) Calevlarion o. the Bavings:
The net savinge will e calcvulated ad the
difference betveesr the sus of the power bills tha
would have applied under the standard TU EBlectric
wholesale tariff and Lhe powver bill that actually
eccurs uynder the WTU teriff.
&) Tearm of Succens Taee:
. « LS N N fec LB | o S R (T Wt 1Y avVVue) Va
the rervinarinn af the WTU cantrect ar five yerary
' 4
(3) Payment cf Lhe Succens Feq
The Succens Fee vill de paid after the end of esch
calendar year dbated oo the sbove~referenced
calculation for that calendar yaar sfte: review
and approval by cthe Cenarel Macager and Bosrd of
Pirectlors of thies cOnlract and the annual approval
of the bova~referencead <calculation by the
General Manager,
The Success Fee will de paid in cansh Lo eacth
eligiblae individua ' a lump auml unless the

emount axceeds $10,000.00 ia which case Cap Rock




DRAF1  COnFinziT;

™ om
lecty i & will have the optiun ) spraad the
payment OVer 48 many monihs 28 necessary o that
any yuw n vhil y payaent does pot exceed
810,000.00. The lump-eum payment o1 series s f
paymente, f apg able Wwill be wade a9 provided
in DBoasd Policy # 142 end with cash avalledidity
and overal |l cash ! . of the coopera Ve
considered
s he el L § le | { - ghe' ' e b optio '
elaec! dgome D! A ot « payment to Lo madae to
suc! defarved mpensstion pleane s XS .
raintained % the {ndi 4. Or Coap Rochk Blectric

& Coadifione and Consideratic for Payamenl
Excep upot e niiug eligidle for bencfite uader
ac Cay Rock Rlg \ tetilement pla ¢ h
e&r iy Or tagule he Svccess Tee will Le payadle
t o the tecipieancs iisted be low i pactye
Vi out regard 0 he ontinued enployment of
those individuasls by ap Rock Eioctlirg 0! an
aflfiliate or esubsidiar thereot, proviued that,
itee otherwvipe Agrecd oy Cep Rock, each
individuel SRTees that he v ! fn¢ voly arily
ters ale his apioym t Cap Rocek Elactiric ot
any A8 ate Or subeidiary of Cap Rock Blagtlric
for the rhorter of Lhreae years following the date
ot anilla paymaer der thie contlraclt or
pOwwr delivei ies have stavrted and then cetaned
uader the W] contract dur‘ag the firs five P
yeadrs of @ d ¢ontrac rurther each {ndividua
Egrean Lka he will Keep Lhe teTS ot his
contrace (] vel ae Lhe termg of he
transaction cavil ! the avarding o e ywaat g
the Buccess Feeo, confident

! Shaving wirth ther Individuals
in" grecognitior ef the necessary contribulion of
the eul it e menagemeant tean to the continued
succens of Cap ROock Llectric and the succensiul
inplemantation of the ledse~purchase financing
arvengemeniy, w Su ess ec will be shared among
the Responaible individusl aud . othey
DanNAgoOmENnT team memders &8 [ollowve

Responsidle Iodividual =~ 50%

L=
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CAP ROCK EBLECTRIC DRAFT

Success Pee Contracet

1 \ | =
Bucconolee.Colliwnr &’&~~ V-

Bouthwestern Pyblic Ber~i{ce Compeny Conlract

In accordance with Cap Roek Blectrle Cooperative, 1Ine. ("Cap
Rock Electric") Doard Policy # 142, this contract provides for
celculation and payment of incentive compensetion in the fotm of
& gerceniage of net powor cost bavinge resulling from Ltha
Sourhvestern Public Service Company powar eupply .ontrace.,

(1) Responeidle lncividual

Steven 1, collier, Direcior of Pover Supply aud
Rogulatoiy Allairzs.

(2) Amount of Buécess Yeeo:

The osuccers fee will be tvo percent (2X) of the
het savingsa, where Lhe net aavings i» dafined g
the amoynt by whieh 8PSCo purcheased powver costs
are les2 than the purchased Power coete would have
bean hed TV Eleetric rematined the fulle
requiremenis power supplicr,

Bince a portion of Lhe savings wvill result from
the diversity of the verious delivery points that
vere served under noncoincident peak dilling by TV
Electric aond which will be served &% & single
point of delivery under the terms negotiated with
8F8Co0, and since Cap Rock Blectrie would have
eventyally ombined the delivery pointe into one
@ two in any event, the poriion of Lhe savings
resulting from diversity will bg i=» -2ad only for
the firet five yeatrs of the success few or uetil
TU Zlectric implemenis coincident peak billing,
wE. hever is sooner.

(3) Calcuiarion of the Savings.

The net wavings wvill be calgulated as the
differenca betvean the sum of the pover bille thay
Yould have applaied under tha gtandard TU Electric
wholesale tariff and the pover bill that actuslly
occurs under the SPSCo tariff,

Since the various substations that woyld liave baeen
feparare delivary pointe yndey the TU Electric
noncoincident billing approach will be combined
into one delivery point for 8P3Co, actual
aoncoincident demand billing wunite may not Db

D &
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7 Bharing vwith QOther 1Ind fumloe
i tecogn ) £ he necessary ¢ tribution
the eni it e mansgement ean to the C tinued
succass of 8P Rock Electric and the pucceann!
implemantat f - lease=purchade £ ancing
erracgementos, he Bycceoeess Fee wil be oshare 4% 3
the Responamible i vidua and the thet
Anegemen eam mewmders a3 {ollowse
Redpons la 1Ind v a ~= 501
Lxcept for the - ¢ InL L t ang slirement
proeviaiens, he ondi1tigns ¢ peyme '3 1
above in para 6 4t v ot applicable ) 8
180N pdentiiied and lilsted above Ae OLhe
Individualy It 19 further ndars od at ARLAC
thal puch conditions for payment as sat B "
pare., 6) are applicadble subject to the amount of
such Byccess Feoe [Ofa) payment beling commensurale
and wit Lhe condilione nleced ipon the re Bi1e .
5Y Lhe acceplLances of suc! reas
in the even the Reagp sitble Party o ’ ) ELe
the termpg of this Agreepgant, the rignt °* e e -
{uture paynmeald undez this Agreesent shal
iamediately ceastd 4nd such ntacest oOF r v
future paymenis eha revert o Cap Roek Eleciric
1 the event &0y Néilvidua named herein by thae
Chief Execulive Lfvcer and Board of Directorsoe as
® part { he Hansgament Team shall violate t h
erms of this agreecnent d14 tatire t teraine
¢ en ner vith ap Rock Elact {or ar
eas the Lght 9 rec ve fyture payments ndar
\
' 3 »




CENT, BYICAP ROCK ELECTR

Witness our hands on thia the

: - : 1STEEI331 1% =202 Ll
_'.,_,F’i W= lw=a_ o wdF ‘ L

this contract ghall immedjately ceane and the
Ohiaf IExacutive Officer shall bava the 7/ sht Lo
allocate oeuch share among thoee named ind. Jduals

Or othars a8 he may daem 1n the best Intergasces of
the Coopoerative.

day of November, )951l.

i;:;BE;:gTe Individual Date ki

Chief Execulive OFfITcer ik “Date SR

Chaitman BTSSR M 7t ¢ S
4
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the Cooperative.

th. 8

Chairman
./

DEFENDANT'S
EXHIBIT

LY

t

he iliib day of November, 1991.

this contract shall immediately cease and the
Chief Executive Qfficer shall have the raight ¢to
allocate such share among these named individuals
or others as he may deem the best interest of

>

"
y \
/ _//.-\,\

Late

\
. |
e T N < |
e _ZZ.J‘ b7t .
Afa:e






