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Telephone (603)474-9521
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Ted C. Feigenbaum
Senior Vice President and
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Haly 6, 19
United States Nuclear Regulatory Commistion
Washington, D.( 20855
Alieniion Document Control Desk
Relercned Fucility Operating License No. NPF-B6, Dockel No. S0-443
Subjeat Sccurities and Exchange Commussion (SEC) Order Auwthorizing Formation of

North Atlantic Energy Service Corporation

Cientlemen
Enclosed please find the SEC Memorandom and Order

i North Atlantic Energy Service Corporation (North Atlantic)
Towti of Hudson's request Tor o hearing, and ordered that n

that authorized 1he
I hite

materiul

formation
order also denmed the

chaunges in the Service

Apreements that North Atlantic has with NUSCO, Yankee Atomic, and PSNH shall becomg
elifective without wrilten notice 1o the SEC
Il you have any further questions on this mater, please conlact Mro Terry |

Harpster, Director of Liccusing Services, at (603) 474-9521, extension 276°

Very truly vours

-~ »
el C A‘}"’ el
Ted ¢ "\u’ nbaum

I'CF.JBH/act

Enclosurg

588712883.’\ 388(7@3:3 a mamber of tne Northeast Utilities system




‘ ‘Unil'ml States Nuclear Regulatory Commission huly 6, 1992
Attention: Document Coutrol Desk Page (wo

o Mr. Thomas T. Martin
Regional Administrator
U.S. Nuclear Regulatory “ommassion
Region |
475 Allendale Road
King of Prussia, PA 19406

Mr. Gordon E. Edison, St Project Manager
Project Directorate 1.3

Division of Reactor Projects

US. Nuclear Regulaiory Commission
Washington, DC 20555

Mr. Noe! Dudley

NRC Senior Resident Inspector
P.O Box 1149

Scabrook, NH 03874

Mr. George L. Iverson, Director :
New Hampshire Office of Emergency Munagement 1
107 Pleasant Street

Concord, NH 03301
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The Cormission issued & notice of the apy..cation on June 7,
1991 (¥elding Co. Act Release No. 28229) and receaived one request
for a hearing from the Office of the Light and Pover uepartment,
Town ¢f Hudeeon, Massachusetts ("Rudaon®). 2/ Comments wvere
received from the Taunten Municipal Ligh ing Plant ("Taunton®)
and the Massachusetts Municipal Whelesale clectric Company
("MMWEC") . 3/

BACKGROUND

Northeast, through ite wholly ecwned public-utility
pubsidiary companies, provides eleciric service at retail in
Connecticut and western Massachusetts. 4/ NUSCO provided

centralized management, engineering and other support services to

1/(...continued)
Four amendments L0 the application have been filed, the last
on June 4, 19§52,

2/ Hudson is a municipal electric utdlity serving the towns of
Hudson and Stow, Massachusetts, and surrounding areas.
Hudeson holde a joint owne:ohtf interest of approximately
0.08% in Seabrock, acd an entitlement to purchase an
additicnal 1.59% of Seabrodk power.

3/ ‘Taunton, a cousumar-owned electric eyetem and a
munici?alit , has & ioint ownership interastc of
approximately 0.1k in Seabrook.

MMWEC, a Masppachusette jzaint action electric power agency,
hae a joint ownership intervst of approximately 11.6% in
Seabrock.

) At present, Northeast has three wholly owned publie-utility
subgpidiary comfanion, CL&P, Western Magpsachusetts Rlectric
Company and Holycke Water Power Company. CL&P holde a joint
ownership interest of approximately 4.1% in Seadrook.

~ 4 FATsETESY LAY ARAN NS R . ] (SN -0
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the Northeast systex companied. §/ Yankee Atomic, a partislly
owned electric-utility subsidiary company, provides engir’ering
and techaical services to its sponsoring owners, including
Northeast, through its liuclear Services Division. €/

™he proposed formaticn of NAESCO is part of the
recrganization of the Public Service Company of New Hampshire
(*PSNH") ., PSNK 4is New Hampshire's largest electric.utility
company, supplying electricity at vetail to approximately three-
guarters of the state's population. Of interest here, PSNH helds

a 35.6% joint ownership intereet in Seabrook, 7/ and, through ite

5/ The Commission authorized the proposed organization and
conduct of business of NUSCO in Updl
Ca,., nolding Co. Act Release No. 15519 (June 30, 196€6).

§/ Yankee Atomic was organized by CL&P and eleven other
sponscring New Emgland utility companies to conssruct and
cperate an atomic gcnt plant. See Yazkes Aromic EleS. SQo
Holding Co. Act Release No. 13048 (Nov. 28, 13953). The
Commission subseguently permitted Yankee Atomic to organize
and conduct Dusiness as & gervice company through a new
Nuclear Services Division, . Noiding
Co. Act Release No, 16141 (Aug. , 1968) .,

At present, Yankee Atomic acte as Dispureing Agent for the
ga::iciplntl {in Seabroock under an Agreement fcor Seabrook
roject Disbursing Agent dated May 23, 1984, as amended
(*Disbursing Agent Agreement"),

7/ Twelve New England investor-owned and municipal utilities
(*Jeint Owners®) participate in the cwnership of Seabrock
under an Agreement for Joint Ownership, Construction and
Cperation of New Hampshire Nuclear Units sed May 1, 1573,
ag amended ("Jeint Ownership Agreement”):

Jeins Qunex Qunezabip FOXCentass
PENK 15.56542
The United Illuminating Company 17.850000
EUA Power Corporatioen 12.13240

(continued...)
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New Hampshire Yankes Division ("NHY"), manages Seabrock for the
Joint Ownerws. A/

On January 36, 1960, PSNN filed a petition for
recrganization under Chapter i1 of the Bankruptey Code. On
January 2, 1990, NUSCO filed a proposed plan of recrganirzaticn
(*Plan"), on behalf of Nertheast, the official committeas
representing PSNN'e unsecured creditors and eguity security
nolders, and various berdheldesrs;, with the support ¢f the State
of New Hampshire. The Bankruptcy Court confirmed the Plan on
April 20, 1950, §/

2/(...continued)
MMWEC

11.893%40
New England Power Company 9.9576¢
CL&P 4.05985
Canal Electric Company 3,523
Montaup Electric Camtnng 2.89589
New Hampehire Blectzic Cooperative, Inc, 2.17291
Vermont Blectric Generation and
Transmission Cocperative 0.412355
Taunton 0.30034

Hudson _L.%JJJ.‘Z
100.00000

Under the Joint Ownership Agreement, each Joint Owner jo
entitled to a percentage of Seabrook capacity and output
correipending to its cwnership interest. Operating and
maintenance expenses, af well ae any uninsured liabilicy,
are similarly shared in propertion te ownership intereet.
The Joint Ownership Agreement states that the obligations of
the Joint Owners ace several and not joint.

a/ PSNH acte as Maraging Agent pursuant to the Joint Cwnership
Agreenent.

i/

D. N.H.).
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The Plan provided, Anfer addA. for (i) the emergence of PSNH
grem bank.uptcy, (4i) the acquisition by Nertheast of all of
PSNH'e common stock, (iii) the transfer of PSNM's 35.6% ownership
interest in Seabrook to Nerth Atlantic Energy Corporation
("NAEC"), a whelly owned public-utility subsidiary company of
Northeast, and (iv) the assumpticn by a Northeast subsidiary of
the Seakbryock cperating responsibility,

On May 16, 1991, PSNN c=merged from bankruptecy pursuant to
the Plan, am a stand-alone compan) cubject to a merger agreement
with NUECO and a special purpose subeldiary of Northeast
(*Acquisition Subsidiary"). Once certain conditions are met, the
Acgiisirion Subeidiary will be merged with and iato PSNH, with
PSNH at the surviving corporation ("New PENEY). L0/ New ¥SNH
will be a wholly owned subsidiaiy company of Northeast.

On or after the merger date, New PENK will transfer its
Seabrock interest to NAEC. At the same time, New PSNH will
sransfer al. of the assets, liabilities and employees of NHY to
NAESCO, which will assume operating responsiblility for
Seadbrook. AL/

40/ ™ e Commission approved the proposed acquisition ¢f PSNH by
.ortheast by orders dated December 21, 1350 and March 15,

1991, , Holding Co. Act Release No. 25221
(Dec. 2°, 1990) ("Northeast Order"), lnn?gsgzg::g. Holding
Co. Azt Releage No. 28273 (Mar. 15, 1992),

‘ﬁm e, 9i-
1001 (D.C. Cixr. Feb, 19, 1551).

4L/ PSNH will aseign to NAESCO its rights and obligations under
various contracts entered into on behalf of the Joint Qwners

with respect to the management and operation ¢f Seabreoek.
A (eontinued...)
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PROPOBED TRANSACTIONS

To effect the transfer of operating reepons.tility for
Scabrock, Northeast requests authority to crganize and acquire
NARSCO through the 41seuance and sale to Northeast of up to 1,000
shazes of NAESCO's suthorized but unissued commen stock, $1 pas
vaiue, for an aggregate purchase price of $10,000. 2/ As
described belew, NARSCO has entered into agreements with
asscciate companies for services to be provided at cest. 131/ The
applicants request authcrity to consummate the proposed
transactions within twelve moaths from the date of the requested
erder of the Commiseicn,

The role that NAESCO will assume in the Seabiook project ie
generally outlined in an agreement dated July 13, 13530 ("July 19,
1990 Agreement’) among NUSCO and certain Joint Owners with an

aggregate ownership interest of approximately 70.6% ("Majezity

11/ (...continued)
NAESCO will alse replace Yankee Atomic as Disbureing Agen
for Seabrook.

a2/ The Agplicancl @0 not currently anticipate anx need for
NAESCO to raise additional capital, since NAZECO will be
entitled to advance payment by the Seabrook participants for
the costs 4t will dmeur in performing its duties. y need
for additional capital will be the subject of an application
with the Commiseion.

13/ NAESCO will be a public.utility company within the meaning
of section 2(a) (3) ©f the Act solely as a result of ite
eperation of Seadbrook Unit Ne. 1. NAESCO will not acquire
any ownership interest in Seabrock or in any electric energy
produced by the plant, nor will 4t have any role in the
marketing of such energy.
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July 19, 1950 Agreement. 16/ Both the Operating Agreement and

the amended Disbursing Agent Agreement will t e effect upon

conswrmation of Northeast's acquisition of PSNM, 17/

Alsc as contemplated by che July 1§, 1580 Agreement, NAESCO

hap entered into sgreements with associate companies for gervices

to be provided at cost. LB/ These agreements, with NUSCO, Yankee

Atomie and New PSNM, respectively, will also take effect upen

cunpuwrmation of the acguieiticon of PSNM. 1§/

ak/

3/

18/

Under the Disburging Agenc Agroomnnt, NAESCO will aspume the
duties Yankee Atomic currently performg, including the
preparaticn of monthly bills to cne Joint Ownere gor all
project costs and ei.8%8 incurred by NARSCO pursuant to
the Joint Ownership Agresment. NAESCO will establish and
maintain an escrow actount oOr acc..ints into which it will
deposit the funde it receives from the Joint Owners in
payment of it§ expenses.

Although Taunton was not a eignatory te the July 19, 19980
Agrcamon:. the applicants represent that Tauaton has signed
the Operating Agreement and the Disbursing Agent Agraement.

ke ircvtaunly noted, NAESCO will assume the role of operator
of Seabrorx with tho same staff and contractor support
ressurces that the MRC has previcusly evaluated and spproved
in connection with the technical qualificaticns of PSNK,
including the engineering and technical rescurces supplied
under the Yankee Atemic service contract. NAZSCO, in the
exercise of its management ro:gonaibslity and discretion,
will thereafte~ have the flexibiliry to determine how these
existing resources can bost be integrated with other
available resources, including those of the Nox:heast
system,

Under the July 1§, 1550 Agreement, NARSCO may elect to
appoint or retain an affi iated service company or ageut o
perform certain of ite responsibilities under the Operating
Agreemunt and the Jeint Ownership Agreement.

The Majority Owners npizovod the proposed service contracts
with NUSCO and Yankee Atomic on January §, 1991, and the
proposed service contract with New PSNE on March 28, 1851,

O S 1 C 4‘¥mM_LJm_A_—hMAA_nA_L_Au_ﬂ—AA;AJ_1‘_‘1AL—_J
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Under these agreements, NUSCO will provide NAESCO, ae
roquested, with administrative, general and technical svpport
pervices similar to those NUSCO now provides to four nuclear
plents operated by the Northeast system. 20/ Yankee Atomic will
provide engineering and technical services similar to thoee it
now provides to PSNH. Finally, to facilitate the trangiti m to
ghe new Managing Agent, New PSNK, if and as ragquested by NARSCO
and for an initial term of two years, will provide certain
timited administrative and gereral services that PSNH now
provides to the Joint Owners. 23/

NAESCO will Bill the Joiat Owners at cost for the expenses
it incurs is performing its duties under tne Disbursing Agent
Agreement, the Cperating Agrement and the Jeint Ownership
Agreement. With respect to its service contracts vith associate
companies, NAESCO will be billed directly for costs incurred on
{ts behal® or for ite ecle benefit. The applicants state that
all other ccsts will be allecated ameng the Northeast aysten
companies fairly and equitably, in accordance with the

requirements of the Act. The Executive Comnittee of the Joint

20/ At present, NUSCO renders management and dminiscrative
services to PSNH, at cost, pending consumnasion ¢f the PSNH
acquisition by Northeast. §Ses Northeast Order at n. 6.

21/ Citing the potential for economies of scale, the applicants
anticipate that these contracts vill result in coets of
gervice lower than those which NAESCO would incur if it
rendared such services itself.
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Owners of the Seabrook project will alsc ruview and approve the
methods of cost allocation. 22/

The New Hampshire Public Utilities Commigeion has authorized
NAESCO to igsue and sell its commen stock to Northeast. 21/ The
NRC has issued an amendnent to the Seabrcok operating licenee

permitting the transfer of the license to NAESCC., 24/

ANALYSIB
The Cormission has reviewed the proposed transacticns and
finds the applicable standarde satinfied. 28/ We wish to

address, in particulay, the argumerts raised by the interveno:s.

22/ Oa July 2, 1931, the Bxecutive Committee approved the cost
allocation methodologies for the services to be provided by
NUSCO, Yankee Atomic and New PSNH.

23/ Heswh Aclantic Energy Serv. Corp. And Northeaal ULile.,
Pecket No. 91-1N. (Aug. 27, 4951)., The New Hampshire Public
Urilities Commispion approved the creation of NAESCO as a
publie ueili.y sor the purpose of managing and maintaining
Searcrook in 1§50, In.xa N /
Reorganization Rroceeding

1980) .
as/ NﬂzsmLA;lsnLu;JnuaEQ%Jsxxﬁ_SQ*. Docket No. 50-443 (May 23,
1592) (amendment to ac;11t¥ operating lLicense, authorizing
Q

transfer of responsibiliiy for comstruction, operation and
maintenance of Seabrook Unic Ne 1, from PSNE to NAESCO).

Decket No. 85-344 (July 30,

28/ The issuance and gsle of the NAESCO commen stock requires
Commiesion approval under sectione 6 and 7 ¢f the Act.
Northeast's acguisiticn of the stock is subject to pecticne
5 and 0. The Operating Agreement and the Digbursing Ags.t
Agreement betweenr NAESCC anud the Majority Owners, ana che
gervice agreements between NARSCO and NUSCO, Yankee Atomic
and New PENH, respectively, are governed D section 13 and
rules 86 through 51. Section 12(b) and rule 43 thereunde:
govern the indemnifictatien of Yankee Atomic under its
service agreement with NAESCO.
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1, Hudeon

Budson, in ite reguest for hearing, has raleed VATIOUS
igsues relating -o NAESCO's proposed capitalization, as well a9
to the company's intended role in the management and operation of
Seabrook. HRudson does not expressly object to Northeast's
acquisition of PSNH and cperaticr .. eabrodk but, instead,
voices concern that t e n~ poser ‘i aticonal arrangements will
adversely affect the minority owners by insulating Nertheas:t from
1iability. 26/ Hudeon argues that a well-crnitalized subesidiazy
of Northeast such as CL&P or New PSNH should ranage Seabrock, or,
alternatively, Northeast should guarantee NAESCC's perfarmance of
its cbligaticns. 21/

We haje congidered Hudsen's argumente in light ef the
provisicns and purpcses of the Act. Many of the contentions
concern a possible abrogation of the righte of the minority Joint
Owners. Indeed, Hudson generally focuses upen the contractual
arraagements among the Joint Owners rather than the .ndings the

Commiseion must make under the Act, 28/ To the e nt Mudeen

a6/ Hudson complains that the cost overruns aseociated with
Seabrock have more than doudled Hudson's average power
cogts. Northeagt suggests that * udson's hearing regquest
and objections represent ong more effort to find a litigated
solution to it Seadbrook-related grievances.’

22/ This argument .8 discupsed jniza at pages 20«1,

28/ Hudson cites various provieiems in the Service Agreemente
adopted pursuant to the July 15, 1590 Agreemant tO which 1t
was not a party.

(continued...)
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the nuclear facilities of a registered holding company
system, 3R/

Because NAESCO will not have any debt, 1its propesed eguitly
bage is satiafactory. We note that the Jeint Ownership Agreement
reguires the Joint Owners to reimbures NAESCO in advance for all
cogte Lo be incurred in cperating geabrock. i1l/ Under this
arrangement, NAESCO should paintain an adeguate .ash flow and
have no need for additional working capital. 32/ Finally, the
proposed issuance and spale of the NARSCO common stock will have a
ds mininmis pro forma effect on the Nortl agt eyetem's capital

etructure after tvensolidatien. 31/ Accordingly, it ~“oes not

310/ In determining whether 2 special purpose operating company
is adequately capitalized, the Commission considers, amcng
other thiugs, the business purpose of the company. £€8,
e.9., Bosergy Corp., Helding Co. Act Release No. 25100 (Jum.

§, 1980); G:nnxnl_zuh*_nsill¢_£9:§.- Holding Co. Act Releage
No. 21708 ‘Sept. S, 1580) (authorizing organization of new
wholly owned pervice company gubsidiary to consclidate the
operaticn and managemant of system nuclear facilities).

31/ Northeast notes that the rsubstantially capitalized"
eperator sought by Hudeon ¢ould increase the coste to the
~aint Owners because rule $1 includes a return on capital in
the determination of "cost.”

~3/ A® peted GUDra at note 12, any need for additional capital
wi.l be the subject of an app ication to the Commission.

w./ The NAESCO common BLOCK represent 1ess than €.0001% of the
gystem'§ current capi-al structure, which the Commission
ap-roved im the Northeast Grder. Northeast will acquire the
geciricies with internmally generated funds.

B fes YXTSN22C ‘*S\C™no  oRCN O N 00
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appear that the proposed capitalization weould be detrimental to
the protected intereste. 24/

Hudeon asserts that the proposed transactions co not meet
the gtandards of section 10(b)(1). 35/ It appears that Hudson
again is challenging the formation of NAESCO as a special purpose
subsidiary within a registered holding-company eystem. AsS noted

above, the Commission hae previcusly recngnized the benefite of a

- single purpose nuclear plant cperating company, if/ and found

that sucii an acquisiticn would not threaten the protected

34/ Under secticn 1(¢), all provisions of the ACt are to ne
interpreted to protect the intereste of "investore,
consumers, and the general public.”

18/ Under sectica 10(b) (1), the Coomiseion may not approve an
asquisiticen that:

will tend towards interlecking relations or
the concentration of control of a kind or o
an extent detrimental to the public interest
or the interest of investors or consumers.

Kudson disputes thar benefits will actually accrue to the
protected intereets fram NAESCO's "interlocking (Northeast]
velationship.” §Ses Amgrican Natural Gas Co,, Helding Co.
Act Releass No. 12991 (Sept. 20, 1855) (common directors
among associate companies of rezistered holding company
pystems is permissible; an integrated public-utility holding
company system presupposes interlocking zelaticns). Agzcozd
Northeast Order.

35/ The Seuthern Co,, Kslding Co. Act Release No. 23212 (Dec.
14, 1590); Eatersy Corp,, Heolding Co. Act Release Nc. 25100,
and Gengxal Pub. JRIla. SQXB., Rolding Co. Act Release No.
21708 (authorizing t : formation of wholly cwned pervice
company subsidiaries toO consolidat~ the operation and
maragement of nuclear facilities owned in whole or in part
by system companies).

o — R — Tl TR e . e Rl T T T T ey F L SR .
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interests. 37/ Similarly we find that no adverse firdinge are

warranted in this matter.

Hudson contends that the acguisition will not lead to "the
econamical and efficient develepment of an integrated public
utility system, ' as required by gection 1C(e) (2). 3B/ It appeacs
that Hudson is raising two challenges, one unde- secticn
10(e) (1}, the other under section 10(¢) (3).

Hudson £irst alleges thet che proposed transactlions will
lead to "the layering of thinly capitalized cerporatione, ' and
will allow Northeaet “to do whatever it wants within a hidden
system." Kudson appears to suggest that the acquisiticn of
NAESCO will result inm undue corporite complexities. 213/ The
Commission hag recognized that the additicn of a new first-tier
wholly owned subsidiary company, guch as NABSCO, does not unduly

complizate the capital structure of a registered holding-company

32/ Ensezgy Corp.. Holding Co. 2ct Release No. 25100 (findinge
under secticn 10(b) (3)).

38/ Section 10(¢) () requires a Commission finding that a
propeosed acquisition rwill serve the public interest by
tending towards the economical and efficient develcpment of
an integrated publice.utility system." See generall

, Holding Co. Act Release NO. 44073
(Apr. 25, 1986) (specific dollar forecasts of futuze savings
are not necessarily recuired; 2 damonstrated potential for
ecoromies will suffice even when these aTe not precisely
guantifiable).

329/ Sectien 10(e) (1), by reference to section 11(b) (2],
gprohibits an acquisi..en ehat would result in an unduly
somplicated corperate e.ructure.

Rels
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syatem. 40/ Accordingly, ne adverse £inding is reguired under
gpection 10(c) (1) . 44/

Second, Hudson challengeeé the projected savings of $800
million to the Joint Owners 2 & result of NAESCO's operation of
Sesbrook. Hudson characterizes these savings as ‘purely
speculative.' The Cormiesion's review under section 10(c) (2) is
limited to the extent to which an acquisition will tend to result
in economies and efficiencies for the integrated public-utilicy
system. 42/ Northeast forecasts that approximately $158 millien
in savinge, on a cumulative ne" present value basis, will accrue

te tne Northeast system from the system's experience in operating

40/ BEantezgy Corp,, Helding Co. Act Release No. 25100 (findinge
under pections 10(b) (3) anrd 10(2) (2)).

41/ Hudson alleges, without elaberation, that the preposed
cransactions "[viclate) Section 11(b) (1) ¢f the Act as
inconsistent with the reguirement of a single 'integris .ad
public-utility system', as well as Secticn 11(b) (2) as
'unduly or unnecessarily' complicating." As noted above, we
have reviewed the progonnd acquisition under secticn
10 (c) (1), which prohibits approval ef an asquisition that
would be "detrimental to the caryying out ef the provisicns
of section 11," and find that section satisfled.

42/ The economies and efficiencies must be derived "by virtue of
the affiliatien.” wiacenein's Eavel, Decade, Inc, v. SECQ,
882 F.zd 523, 528 (D.C. Cir. 1989), gicins
45 8.B.C. 489, 454 (1874). gpecific dollar forecasts of
future gavings are not necessarily regquired; a demonstratced
potential for economies will suffice even when thepe are not
precisel quantifiable. @rg cgnsnzig;_xng;gx_;gan, Holding
Co. Act ‘clease No. 24073; Anerigan Elec, FOweX Lo.. &€
8.F.C. 1299 (1978).

it i i
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nuclear facilities and the benefitp associated with NARSCO's
atfiliate service contracts. 43/

In its zeview of the proposed acsquisition of PENK, the
Commission cor.idered the econcmies and efficiencies to be
realized in the transaction, including the savings attributable
te NAESCO's cperatien of Seabrook, and found "it ie probable that
the projected savings would result." 44/ 1In thig matter, the
record demonstrates that the proposed tranmsactions will tend to
result in economies and efficilencies for its integrated publice
utility system. Accordingly, section 10(¢)(2) is satigfied.

Budson objiects under section 12(2) to the provisien in the
gervice agreement between NAESCO and Yankee Atomic that requires
the Joint Owners to indemnify Yankee Atomic for any damages
resulting from Yankee Atomic's performance under the contract,
unless such damages are caused by willful misconduct. 48/ An
indemnification of a subsidiary company by its associave company

is subject te section 12(b) of the Act. 48/ The Commissicn has

43/ See aupra uote 21.
44/ See Northeast Order at 51-53 and n.B4.

45/ CL&P and NAEC, together with the other Jeint Owners, could
thus be obligated to indemnify Yankoe Atomic for damages.

46/ Under secticn 12(a), 8 registered holding company cannct
receive an indemnity from ite subsidiary corpany. That
gection, by its terms, does nov apply in this matter.



06-20-82 15:56  ©202 272 7050 SEC MAIL ROOM £2 =e= DAY, BERRY =-» 3 oS

. 1. -

reviewed the indemnificaticn under that provision, and finde the
aratutory reguirements satisiied. &7/

wudson objects under section 13(b) to NAESCO's provisicn of
gervices on behalf of ite asscciated Joint Owners. Hudson
contends that the Operating Agreeme. :, the Diskbureing Agent
Agreement and the service agreements between NAESCO and NUSCO,
Yankee Atomic and New PSNH (collectively, "Service Agceements"),
as they affect the Northeast companies, will "unilaterally waive
the rights of Hudson and gimilarly eituated Joint Owners and
participants, in favor of [Nertheagt)." The precise nature of
the grievance is unclear, To the extent that Hudsen's complaint
goes to the activities of the Nertheast companies, we have
reviewed the Service Agreements, and have conpidered in
particular the provisicne of those agreements concezning the

1location of and accounting for costs, and the reguirement in

each instance that services be rendered at cost. We find that
the reguirements of secticn 13(b) of the Azt and rules thereunder
are satisfied,

Further, Hudson mistakenly contends that the performance cf
services by NUSCO and Yankee Atomic is prohibited by rule under
gection 13/k), NUSCO and Yankee Atomic (threugh its Nuglear

Services Division) currently perfiorm gervices pursuant to

42/ &as Entexgy CQIv.. Yolding Co. Act Release NO. 29136 (Aug.
27, 1590).

R R AT
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commiesion orders under gestion 13(b) and rule 88. 48/ By thie
application, they request additional authority to provide similar
services to NAESCO. As we have previouely stated, the Service
Agreements meet the requiremente of paction 13(b) and rules
thereunder.

Finally, Hudson argues that the Service Agreements, as they
may affect the nonaffiliated Joint Owners, are unlawfyul under

gection 13(f). 48/ The Service Agreements, nhowever, coO not

48/ fes mupza notes § and 6. Under rule 86, a subsidiary
company of a registered holding company must cbtain
Commission approval by rule, regulation or order belore
performing any services for an aspociate company. Rule 87
provides that a subsidiary service comparny, the organization
and conduct of business of which the Cormmigsicn has approved
under section 13 of the Act pursuant to rule &8, may perfomm
gervices for associate companies.

45/ Sectiecn 13(f), in pertinexnt part, provides:

Tt ehall be ualawful for ¢n¥ person . . . to entar into
or take any step in the performance of any service,
gales, or comgtructicn contract with any public-ueility
company, . . . 0 contraventien of such zules and
regulaticns or orders regarding reports, accounts,
costs, maintenance of competitive conditions,
digclogure of interest, duration of contracte an
gimilar matters as the Cormigsion deems necessary or
appropriate in the public interesat or for the
protection of investors Or consumers . . . .

Section 13(g) was intended to complement gection 13(k) with
rtliect te nonassociate public-utility companies. The
legislative history explains:

This provieion is essexntial in ¢zder that the
prehibitions already set forth in (section
13] cannot be exceeded uidexr the guise of
apparently independant servicing, sales, and
construction contracts.

(montinued...)
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The Operating Agresment approved by the Majority Owners does not
raquire Northeast tO guarantee NAESCO'S performance. We have
previously found that the capitalization ol NAESCO meets the
requirements of the Ast. Accordingly, mo guaranty is

necessary. 21/

In analy2ing a hearing reguest, the Commipsinn determines
whether the reguest Taises A pignificant issuc of Taet or law
relevant to the findings the Commisgicon must make under the
Act. 54/ A summary conclusion ghat a particular standard ig not
met is insufficient. 55/ In this matter, it does not appear that
the issues properly before the Commission would be further
develnped in a hearing. 3£/

Although Hudsen claims tO have documentary evidence

supportiry itse request, it nap deciined to preduce such evidence

53/ Pinally, Northeast notes that NAESCO, NUSCO, Yankee Atomic
and New PSNE may be expected to provide services Lo Seabrook
in a cazeful and efficient manner, eince their associate
c:fgtniee 1411 held b{ far the largest owmership interest in
Seabrock, approximately 40% following “he acquisition of
PSNE.

54/ See Wisconsin's Eovsl, Jecade. Inc. V.. SEC.. g82 F.2d at 53¢
("=t ig well settled that evidentia hearinge are reguired
enly when a genuine issue of material fact exisce.").

55/ Ses Conn’ stigut Bankers Ags'n v. Eoaxd of COveInols, €27
F.2d 245, 251 (D.C. Cir. 198C) (kald or eonclusicnary
allegations insufficlent to require hearing).

56/

Pastern Upile. Assocse,, Helding Co. Ac: Release No, 24841
(May 12, 1588), citing city of Lafaverte v, SEC., 454 F.2d
341, §53 (D.C, Cir. 1971) (hearing not requizred "in matters
where the ultimate decision will not be ennanced or assisted
by the receipt of evidence').
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runtil submission is appreved by appropriate Commiseion order."
Hudson states that the "Major Joint Owners, including
[Nertheast], aseert that these documents are privileged and will
not consent te their submigsion to the Commission, even gubdect
to a satisfactory protective order.’

Again, Hudson is asking the Commigsicn to resclve a
potential contractual dispute, concerning privilege, that is not
within our jurisdiction. It appeare that thess "allegedly
privileged documents' have little relevance to the ipsues
properly before the Cormisgion ard, ingtead, relate largely to
che higtorical cost cverrune asgocisted with Seabrock's design,
construction and maintenance. Accordingly, the regueat for a
nearing is denied.

2. Taunten

Taunton filed comments and proposed language for inclusion
ip the Commissicn’'e ordey. First, Taunton requests that th
Commigsion include language "to ensure that coete will be
{incurred and allcocated in accordance with the Act and the
lgervice agreements between NAESCC and NUSCO, Yaukee Atomic and

New PSNH, respectively).’ £1/ In particular, Taunton is

§7/ Taunton reguests the following language:

Nothing in this Order is intended to require

any o2 the Joint Owners of Beabrook te pay a

greater snare of allocated costs, either

direct or indirect, o NAESCO than (1) would

pe just and eguitable under the Public

Utilicy Holding Company Aet of 1935 and the

“ermiggion's rules thereunder, OF {41) thact
(continued...)
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cancerned that the Northeast gystem companies could unilaterally
reject a coet allocation rethod approved by the Executive
formittee of the Joint Owners of Seabrock. SE/

We - ‘e that each of the Service Contracts requires Cos.s
shersunder to be “fairly allocated and calculated, all conelstent
with the requirements of the Act and the rules and regulations
and orders thereunder.® Tauznton appears te Buggest cthatl the
Northeast affiliates might not cbserve their contragtual
obligations. As we noted previocusly, the Commission's findinge
are directed to those igsues which are within ous juriediction.
To the extent that Taunton seeks resolution of a potential

o ——

§7/(...continued)
the Joint Owners would cotherwise pay purfuant
to cost allocation methods set forth in
NAESCO's resgpective Service Agreements with
NUSCO, (Yankee Atomic], and [New PENH] .

g/ Taunton's concerns focus on A statement ip the applicaction
that:

NUSCO will not be cbligated to perform any
gervices under this service contract if any
cost allocation method agproved by the
Executive Committee would require the
[Northeast] syster companies Lo bear a
disproporticnately large portion of thest
indizect coste.

Taunton reads this statement tC suggest that the Norctheast
companies could refuse to perform under the Service
7 3reements.

The applicants yespond that the statement wep intended tO
agsure the Commisgion that "the Cost mathodolegies approved
by tne Bxecutive Committee will be fair and eguitable and
will pot allow the Jeint Owners to benefit at the expense of
[(Northeast] and ite subsidiaries . . . .*
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poth direct ard indivect, charged to associate companies.
Companies must also dipclose the methods of allocctién veed
during the reperting periocd.

1n addition to the information that NABECO, NUECO, Yankee
Atomic and New PSNE will file on the Form 1-13-60, Taynten
regussts that the companies discliose "how such coste are
determired." The appropriste procedure for obtaining this
information would be an audit of NAESCO., The applicante

represent thzt an independent auditor selected by the Joint

Owners that are nct affiliated with NAESCO will perfcrm an annual

audit of NARSCO so long as NAESCO is the Mavaging Agent. £3/

Although Taunten requests guarterly filings, the Commissicn
{g satisfied that disclosure on an annual basis will enable it to

monitor effactively the assoziate transactivus under the Service

Agreemente. §3/

£2/ Although the Jeint Ownership Agreement appears tO

conterplate an annual audit of the ¢perator, at the expense

of the Joint Owners, the otorating Agreement which wad
adopted pursuant to the July 1§, 18580 Agreerent indicate
ehas an audit of NARSCO is discretionary. Wwithout the

applicants' undertaking to request an annual audic, Taunteon

cou'd be regquized to bear the cost of an audic.

§3/ The applicants note that the Operating Agreement and other
gervice Agreemente provide the Joint Owners accees to
infoymation concerning services under these agreements.

The Operating Agreement reguires NARECO to keep complete and
aceurate accounts of all receipts and expenditures under the

agreement in accoraance with trhe rulee and regulations of

this Commission and the Uniform System of Accounts under the

Federal Power Act,

Qe
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3. WomC

MMWEC has submitted commeats asking the Commigsicon tO
address "che azticompetitive aspects of [Northeast's) management
and cperation of Seabrock through NAZSCO." 1In particualar, MMWEC
cbjects to the limitatien of liability provisicns in the Service
Agreementse, and aske the commicsion to condition ive approval "to
prohibit [Northeast), NAESCO and their affiliates from freeing
chumselves frem liar‘lirv for negligence or oOther risconduece.*

It appears that MMWEC i challenging the effect of 7 " &
provisions which were adopted pursuant to the July 15, i9:
Agreement to which it wag not a party. A2 we noted previcusly,
the Conmission's findings are directed to those issuee which are
within our jurisdiction. To the extent thal MMWEC peeks
resolution of a potantial contractual dispute, the Commipsion
does not consider or pass upon those aspects of the proposed
trangacticns that are neot related te the issues properly before
us. 4/

Feeo and expenses in the estimated amount ef § 1,068,900,
ineluding $614,100 of legal fees, aze anticipated in comnecticn
with the proposed transactions. Except as noted above, it I8
stated that no other state or federal commiesion, other than this

Commiseicn, hae jurisdiction cver the proposed transactions.

€4/ See gupra note 28, citing Misaisgippi Valley Gengrating CQ..
36 5.5.C. 1859.
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pue notice of the filing of the application-declaration has
peen given in the manner prescribed in rule 23 promulgated under
the Act. On the baale of the facts in the record, we conclude
that the proposed transactions are consistent with the applicable
etandards of the Act and rules thereunder, that ne adverse
findings are necs.>**V and that ne hearing is reguired to develop
the facts further.

TT 1§ ORDERED, pursuant to the applicable provisicne of the
Act anéd rules thereunder, that the applicatsion-declaration, as
amended, be, and it heredy 18, granted and parmitted to become
effective forthwith, subject to the terms and cenditions
prescribed in rule 24 under the Act, except that applicants may
consummate the proposed rransactione within twelve months from
the date of the order;

I’ 18 FURTHER ORDERED that no material change in a Service
Asreement shall become effective except upon written notice to
the Commiseion uo later than &0 days prior to the proposed
effective date of such change: provided that ne material change
shall become effective except upon further orde: upen applicatien
{f the Commission go notifies the applicants; and

77 I8 FURTHER ORDERED that the request for a hearing be, and
it hereby is, denied.

By the Commission.

Jonathan G. Katz
Secretary



