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DEFO.a THE ATOMIC SAFETY AND LICENSING BOARD

)
In the hiatter of )

)
OHIO EDISON COMPANY )
(Perry Nuclear Power Plant, )
Unit 1) ) Docket Nos. 50-346-A

) 50-440-A
THE CLEVELAND ELECTRIC )

ILLUMINATING COMPANY )
THE TOLEDO EDISON COMPANY ) (Suspension of Antitrust
(Perry Nuclear Power Plant, ) Conditions)
Unit 1, and Davis-Besse )

iNuclear Power Stat on, )
Unit 1) )

)

NRC STAFF'S ANSWER TO AMENDED PETITION OF CITY OF
BROOK PARK. OHIO. FOR LEAVE TO INTERVENE OUT OF TIME

Pursuant to 10 C.F.R. 2.714(c), the NRC Staff hereby files its answer to the

Amended Petition of the City of Brook Park, Ohio, for leave to Intervene Out of Time

(Amended Petition). For the reasons set forth below, the Staff does not oppose the

granting of the Amended Petition.

BACKGROUND
,

|

Ohio Edison Company, The Cleveland Electric Illuminating Company, and The
!

Toledo Edison Company (Applicants) filed requests in 1987 and 1988 for suspension of

the antitrust license conditions contained in their operating licenses. On April 24,1991,
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these requests we denied by the Director of the OfGee of Nuclear Reactor Regulation.

On May 1,1991, the Commission published a notice in the Federal Register providing

that by May 31,1991, the Applicants may demand a hearing with respect to the denial,

and any person whose interest may be affected by the proceeding may file a written

petition for leave to intervene. The Applicants Gled their requests for a hearing by the

prescribed date, and the City of Cleveland and Alabama Electric Cooperative filed timely
~

intervention petitions.'

On August 8,1991, the City of Brook Park, Ohio (Brook Park) filed a petition for

leave to intervene in this proceeding. By order dated August 16, 1991, the Licensing

Board observed that " Brook Park has made no effort in its petition to show either that its

intervention request is not late under the terms of the hearing notice or that, in

accordance with 10 C.F.R. { 2.714(a)(1), a balancing of the factors governing the

mimission of nontimely intervention filings supports the grant of its petition." The order

directed Brook Park to file any additional submission concerning the timeliness of its

petition no later than September 4,1991. Brook Park filed a supplement to the petition

on that date.

The NRC Staff, by its responses dated August 28,1991, and September 16,1991,

opposed Brook Park's petition and supplemental filing, generally on the basis that Brook

Park h;d failed to demonstrate standing, and that a balancing of the factors contained in

American Municipal Power-Ohio, Inc., did not file its petition to intervene until
July 3,1991.
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10 C.F.R. ( 2.714 did not weigh in favor of granting Brook Park intervention.2 The

Staff noted in particular that Brook Park's interests that may be affected by this ,

r

proceeding were speculative (in light of Brook Park not yet having made a firm decision

or commitment to build a municipal electric system), that Brook Park did not adequately

explain why American Municipal Power-Ohio, Inc. (AMP-0) would not sufficiently

protect and represent Brook Park's interests, and that Brook Park made no showing that

it would assist in developing the record. .

.

DISCUSSION

1. The Amended Petition

Brook Park's Amended Petition, dated June 15,1992, addresses the issue of standing

by stating that Brook Park has now in fact established a municipal electric utility by

passing an ordinance that became effective on May 22,1992. Amended Petition at 9.
'

It further states that by reason of the ordinance, Brook Park is now an " entity" under the

antitrust license conditions at issue in this proceeding, and thus "is entitled to invose"

them. Id. at 11. According to Brook Park, this Board earlier expressed its concern in

its Prehearing Conference Order,3 denying Brook Park intervention, that prior to Brook

By answers dated September 16, 1991, Applicants Ohio Edison, The Cleveland'2

Electric illuminating Company, and The Toledo Edison Company also opposed Brook
Park's request for intervention.

Ohio Edison Co. (Perry Nuclear Power Plant, Unit 1), LBP-91-38,34 NRC 2298

(1991).
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Park's reaching a decision actually to institute a municipal electric system, any injury as

a consequence of this proceeding would be hypothetical. Brook Park claims in its

Amended Petition that these concerns have now been fully satisfied as a result of Brook

Park's reaching such a decision, as evidenced by the ordinance. Id.

The Amended Petition also addresses certain matters that pertain to the criteria set

forth in 10 C.F.R. Q 2.714(a)(1), under which nontimely intervention petitions are to be

evaluated. Brook Park first notes that it has a unique perspective to offer with regard to

the effect of the license conditions on barriers to entry, in that it is a new market entrant.

Id. at 16. It then alleges that AMP-O would not adequately represent Brook Park's

interests because AMP-O is a wholesale supplier, and Brook Park will be competing in

the retail market. Further, the City of Cleveland may have a relationship to Brook Park

as a supplier of a portion of Brook Park's power requirements, and thus may not have

" coterminous" interests, according to the Amended Petition. Id. at 16-17.

Brook Park next asserts that it will be able to contribute legai and technical expertise

to this proceeding through its counsel, who have already participated in the administrative

review process, as counsel for the City of Clyde, Ohio, before the Staff concerning the

Applicants' requests for suspension of the antitrust conditions. Id. at 19. The Amended

Petition describes a number of antitrust-related matters that Brook Park's counsel has

been involved with before the Federal Energy Regulatory Commission, to demonstrate

its potential to be able to contribute such expertise to this proceeding.

-.. - - . . .---.-. - .. .....- - .- .._.-.- .. - -.- - - ... _.-. - - . .. -
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Finally, Brook Park represents that it would "take the record as it exists at such time

as it may be permitted to intervene." Id. at 21. It states that if there is any evidentiary .

hearing, it would antic,pate calling only two or three witnesses, and further represents

that it "will accept whatever limitations of time and scope" that now exist regarding
'

discovery. Id. at 22.

II. Analysis

With respect to standing, the passage of the ordinance that established Brook Park's

municipal electric system has removed the hypothetical or speculative nature of potential

injury Brook Park may suffer if the antitrust license conditions at issue in this proceeding

are suspended. As this Board indicated in its Prehearing Conference Order, e ce Brook

Park took the necessary steps to create its electric system, it became subjt .ne same

potential injury in fact that the City of Cleveland and AMP-O could suffer. See Ohio

Edison Co., LBP-91-38,34 NRC at 252. Accordingly, Brook Park now has standing to

intervene here.

In regard to the criteria contained in 10 C.F.R. Q 2.714(a)(1), the Staff believes that

Brook Park has been reasonably prompt in filing its Amended Petition at this time,

having only recently completed the steps necessary to establish its electric system, and

in turn, establish standing. Although in the context of a hearing addressing health and
.

safety issues, the Appeal Board has held that " newly acquired :tanding (or organizational
,

!
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existence) [is not) sufficient of itself to justify permitting belated intervention,"' and thus

under this standard, it might be argued that the fact that Brook Park's electric system is |

newly created tnay not be " good cause" for failure to file on time in the strictest sense,5
,

a balancing of the other late-filing factors weigh in favor of granting Brook Park

intervention.

First, it appears from the Amended Petiti,.a that Brook Park may be able to contribute

to this proceeding a unique vantage point as an entirely new market entrant. As such,

it may be expected to be able to provide evidence acquired firsthand concerning

difficulties in overcoming barriers to entry and the advantages that will Le lost by the

suspension of the lic?nse conditions. Such evidence could be an important factor in any

analysis of " costs" at the next stage of this proceeding, if it occurs.'

Second, Brook Park has established that it will not occupy the same distribution level

as AMP-0, and may be a customer of AMP-O and the City of Cleveland. Considering

* Carolina Po>"r and light Co. (Shearon Harris Nuclear Power Plant, Units 1-4),
ALAB-526,9 NRC 122,124 (1979).

It is difficult to fault Brook Park for filing its Amended Petition now, in light of5

its earlier attempt to intervene and the Board's rejection of that request in part because
Brook Park had not yet acquired standing.

* - As discussed in the preceding section, Brook Park has also emphasized the
experience of its counsel in terms of being able to provide legal and technical expertise.
However, while having able lawyers representing parties undoubtedly would be baneficial

. to all, particularly on questions purely of laiv, as a general proposition "it is the ability
to contribute sound evidence -- rather than asserted legal skills -- that is of significance
in considering a late-filed petition to intervene." Houston Lighting and Power Co.

i. (Allens Creek Nuclear Generating Station, Unit 1), ALAB-671,15 NRC 508,513 n.14
(emphasis in original).

|
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that Brook Park's interests thus may not completely coincide with those of the existing

non-Applicant parties, there appears to be some basis Brook Park's interests may not be

adequately represented by existing parties.

Dird, although there are other means whereby Brook Park's interests will be

protected, namely filing a civil action under the antitrust laws if the circumstances

warrant, participation in the instant proceeding would appear to be a less burdensome

route. Although Brook Park has failed to address this late-filing factor, the Staff believes

that nonetheless it weighs in favor of granting intervention.

Finally, in light of the representations Brook Park has made regarding its acceptance
,

of the briefing and discovery schedules previously established, allowing Brook Park to

participate would not unduly broaden or delay this litigation.' Accordingly, as stated

above, the Staff believes that on balance the factors contained in 10 C.F.R. 6 2.714(a)(1)

wei;;h in favor of gWing Brook Park's Amended Petition.
,

7 It has been established that a late intervenor may be required to take the proceeding
as it finds it. Nuclear Fuel Sen' ices, Inc. (West Valley Reprocessing Plant), CL1-75-4,
1 NRC 273,276 (1975); Long Island Lighting Co. (Shoreham Nuclear Power Station,
Unit 1), ALAB-743,18 NRC 387,402 (1083).
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CONCLUSION

In consideration of the foregoing, the Staff does not oppose the granting of the

Amended Petition.

Respectfully submitted,

[g . 4 /h ' e -r.
,

/L

Ste'ven R. Hom
Counsel for NRC Staff

Dated at Rockville, Maryland
this 6th day of July,1992
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CERTIFICATE OF SERVICE

I hereby certify that copies of "NRC STAFF'S ANSWER TO Ah1 ENDED PETITION OF
CITY OF BROOK PARK, OHIO, FOR LEAVE TO INTERVENE OUT OF TIhfE" in
the above-captioned proceeding have been served on the following by deposit in the United
States mail, first class, or as indicated by an asterisk through deposit in the Nuclear
Regulatory Commission's internal mail system, or as indicated with a double asterisk by
Federal Express this 6th day of July,1992.

hiarshall E. hiiller, Esq., Chairman ** Charles Bechhoefer, Esq.*
Atomic Safety and Licensing Board Administrative Judge
1920 South Creek Boulevard Atomic Safety and Licensing Board
Spruce Creek Fly-In U.S. Nuclear Regulatory Commission
Daytona Beach, FL 32124 Washington, D.C. 20555
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G. Paul Bollwerk, III* Gerald Charnoff, Esq.
Administrative Judge Deborah B. Chamoff, Esq.
Atomic Safety and Licensing Board Margaret S. Spencer, Esq.
U.S. Nuclear Regulatory Commission Shaw, Pittman, Potts & Trowbridge
Washington, D.C. 20555 2300 N Street, N.W.

Washington, D.C. 20037

James P. Murphy, Esq. D. Biard MacGuiner.s, Esq.
Squire, Sanders & Dempsey Volpe, Boske and Lyons
1201 Pennsylvania Ave., N.W. 91816th Street, N.W.
Washington, D.C. 20004 Suite 602

Washington, D.C. 20006

Janet Urban, Esq. Atomic Safety and Licensing Board (1)*
U.S. Department of Justice U.S. Nuclear Regulatory Commission
Antitrust Division Washington, D.C. 20555
555 4th Street, N.W.
Washington, D.C. 20001

Office of the Secretary (2)* Adjudicatory File (2)*
U.S. Nuclear Regulatory Commission U.S. Nuclear Regulatory Commission
Washington, D.C. 20555 Washington, D.C. 20555
Attn: Docketing and Service Section

Reuben Goldberg, Esq. David R. Straus, Esq.
Channing D. Strother, Jr., Esq. Spiegel & McDiarmid
Goldberg, Fieldman & Letham, P.C. 1350 New York Avenue, N.W.
I100 Fifteenth Street,- N.W. Suite 1100
Washington, D.C. 20005 Washington, D.C. 20005-4798

Office of Commission Appellate Philip N. Overholt
Adjudication * OfGee of Nuclear Plant Performance

U.S. Nuclear Regulatory Commission Of6ce of Nuclear Energy -

Washington, D.C. 20555 U.S. Department of Energy, NE-44
Washington, D.C. 20585
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John Bentine, Esq.
.

Gregg D. Ottinger, Esq.
Chester, Hoffman, Willcox John P. Coyle, Esq.

& Saxbe Duncan & Allen
17 S. High Street Suite 300
Columbus, Ohio 43215 1575 Eye Street, N.W.

Washington, D.C. 20005-1175

- Anthony J. Alexander, Esq. David A. Lambros, Esq.
Vice President and General Law Director

Counsel City of Brook Park
Ohio Edison Company 6161 Engle Road
76 South Main Street Brook Park, Ohio .14142
Akron, Ohio 44305
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Steven R. Hom
Counsel for NRC Staff
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