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RECOMMENDED DECISION AND ORDER

Thig is a proceeding under the Energv Reorganization Act cf
1974 (the "Act"), 42 U.S8.C, €5851, and ‘the applicable regulations
set foreh at 29 C,F.R. Parts 18 and 24. After appropriate notice
to interegsted parties, a hearinc was held in Dallas, Texas, on June
2% and 23, 1987. Prior to *he hearing, by Order Grantingc Partial
Symmary Judgment Dismissina Complaint, dated June 17, 1987, certain
charges were dismissed as time~barred: specifically, allegations
that respondents Texas Utilities Electric Co, and Nuclear Powers
Systems, Inc. (hereinafter "Texas Utilities" and "NPSI"
respectively) had violated the Act by terminating complainant in
August and October of 1985 because of his having engaged in
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of his tenure; indeed, the record indjcates thiut he continued to
receive raises even though his difficulty withr co-workers continued
unabated, Based on the totality of the recor, therefore, I find
that complainant's statements regarding the NRC had no effect at
all or Texas Utilities' recommendation to Stone § Webster. As far
ae the content ns regarding the te.ephone calls to the NRC are
concerred, Ahmed, the employee 1in guestion ‘esgtified emphatically
and convincinglv that complainant called him well in advance of the
August 1985 recrganization in an attempt o locate future
emplovment and safetv concernt were never mentioned, Considering

the covious self-interest of corplainant and the evident 1ack of
bias o the part of Ahmed, I spe~+‘fically reiect complainant's
account of “hose communications,

In summary, I find that Texas Utilities recommended that Stone
i Webster not “ire complainant in Auguet of 1985 sclely because of
his higtcry of personslity problems with co-workers, which was
deeved rot ¢tr be conducive to working on an assignment with 2
ghort=term corclecicn deadline, I alsc find no evidence that NPSI
or Sione § webster knew ary specifice of complaxnant's past work
record, his practice of relecting co-workers' calculations or his
gtatements regard*nq the NRC: nor ig there any credible evidence
that Seome § webgter treated complainant disparately from some 31
other encineers who were not offered jobs in August of 1985, As
far ac the record regardirg the interview and re-evaluation of
~omplainant in January 198€ is concerned, I am persuaded by the
‘myinsing testimony that the decision not to hire was made solely
tre ground that “"back in Auguet we had mpde a decision not to
re Mv,  Haea*, and I couldn't see any reascon why in January or
Pebroary we would change ocur mind to hive him®™ TR 568: also, that
corslainant was again trea2ted 1n the same manner as andother
engireer whe was 3lse re~interviewed but not hired on the basis of

*he mrislr veveCcLtIiDN,

indinge

Having fullv reviewed the proposed findinge cf fact filed by

the varsies, I find that with only a minor modification,

espondents' are consistent with my analvsis of the documentarv
recoerd and mv cbservations of the testimony and demeanor of the

witrecses, 1 therefore adopt and incorporate herein by reference
Respondents' Proposed Findings of Fact Nos. ' through 12€, dated
Auauet 6, 1987, inzluding the record citations in support thereof,
wits *he modification that in Finding No. 66 the reference to Mrs.
Hasar having been present in the courtroom on the first dav of the
hearing 18 gtricken,

Conclusione of Law

Section 210 of the Act prohibite *he discharge of, or other
discrimination against, an employee because he or she engaged in or
WaE about to encage in some activity prctected by the Act. 42
U.§.0, §8B31, Trus, the record in this case must establish: firse,

trat corplainant had engaged ir some crotected activity within the
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meaning of the Act before Stone & Webster determined not to hire
him; second, that the decision not to hire hin was at least iIn part
due to tha. activity,

No protected activity

It is essentially complainant's position that a prima facie
case of protected activity i1s establiched by the evidence of his
disputes with co-workeres and one supervisor, which were
manifestations of "safetv concerns,” coupled with the evidence that
he either communicated those concerns to the NRC or at least
expressed threats to do so. I must disagree for seversl reasons.

First, it muet be observed that notwithstanding the obvious
beneficent purposes of the Act and the concomitant need to weigh
factual records liberally with a view toward furthering those
purposes, I know of no authority that would allow a problem
employee tc insulate himself from unemployment by the mere making
of comments apout his work and threats to @o to the NRC. 1Ir other
words, given the self-evident fact that virtually anything an
engineer on & nuclear power preoiect says about his work can be
conetrued to "relate to safety,” an employee, such as complainant
in this case, coulA cuarantee his future continued employment by
pericdicaily repes ing the phrase "I heve a safety concern and I
may @0 to the NRC." As the Fifth Circuit stated in 2 slightly
different context, "secticn 270 does not sanction this type of
abuse, anéd an emplover need not tclerate it." Dunham v. Brock, 794
F.248 10237 (Se¢h Cir. 19B6). Thus, where, as in this case, 1t 1¢
found trat complainant himself never pursued those matters about
whicr he nad anv "concerns"” at the time they arose and that he dicd
not begin tC characterize those matters as safety complaints until
long afser nis non=hiring by Stone & Webster in August 1985, 1
conclude thas such comments as he made about his work during his
tenure fror 1982 through August 1985 were not protected activities
within +he meaning of the Act.

Maresver, evern assuming for the sake of argument that
complainant's commerts and threats were intended by him and
understood bv his emplover as being safety related, since this
case aricee in the Fifth Circuit thev can be considered protected
activities only if communicated to the NRC. As indicated above,
however, it is found that complainant's comments and threats were
not commuricated to the NRC until long after both Texas Utilities'
Tecommendation that he not be hired and Stone & Webster's decision
not to hire him. It is alsoc clear that he was not a guality
control inspector. Accordingly, I conclude that the activity
cannot be deemed protected. Brown & Roet, Inc. v. Donovan, 747
F.28 1029 (Sth Cir. 1984): Mackowiak v. University Nuclear Systems,
735 F.2¢ 1159, 1163 (9th Cir. 1984).7/

¥ Fhe Secretary of Labor's recent "non-acguiescence” of Brown &
Poot ir Willv v, The Coastal Corporation and Coastal States
Marsgerer: COTD., Cask No. B5-CAA-1 (June 4, 1987), 18 noted. See,
however, Hoatt v, Heckler, 807 F,2d4 376 (4th Cir. 1986), and casecs
cited at rn. 4, p. 279, ;
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DATE: June 26, 1991
CASE NO, B6~ERA-24
IN THE MATTLR OF
. . " . A . m‘u 'l
COMPLAINANT,

Ve
NUCLEAR POWER SERVICES, INC.,
STONE & WEBSTER ENGINEERING CORP.,
TEXAS UTILITIES ELECTRIC CO., INC.,

RESPONDENTS.
BEFORE: THE SECRETARY OF LABOR

FINAL DECISION AND ORDER

The Administrative Lawv Judge (ALJ) in this case arising
under tne Exployee Protection Provision of the Energy
Reorganization Act of 1974, as azended (ERA), ¢2 U.S.C. § 58%1
(1988), subnitted a Recommended Decisicn and Order (R. D. and 0.)
reconzending that the complaint be dismissed. The facts are wvell
sunrnarized in the R. D. and O. at 2-4.

Briefly, Complainant vas employed from January 1982 to
August 1985 by Respondent Nuclear Power Services, Inc. (NPSI), as
a civil structural engineer working on pipe supports at the
Comanche Peak nuclear pover plant owned by Respondent Texas
Utilities Electric Company (TUEC). Wwhen the pipe support

engineering effort was recorganized in the summer of 1985, one
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contrastor, Respondent, Stone & Webster Engineering Corp., took
over the woerk of several contractors, including NPSI. TVEC
evaluated all the engineers in the pips support area and made
reconzendations to Stone & Webster on which engineers to hire.
TUEC recomzended not hiring & number of engineers, including
complainant, and Stone & Webster did not hire him.¥Y In January
1986, Complainant applied for work with Btone & Webster at
Comanche FPeak but he was not hired. R. D, «nd O. at 2.
Corplainant alleged that the negative recomzendation by TUEC in
August 1985 and the refusal of Stone & Webster to hire him in
January 1986 were motivated by his numerocus safety and quality
cosplaints to ranagement and his threats to complain to the
Nuclear Regulatory Commission during his tenure at Comanche

Peak.

V George Boerum, personnel manager for Stone & Webster,
testified that Stone & Webster made employment cffers to 7% of
110 engineers. T. 579-80.

¥ Thne ALY diszissed the complaint against TUEC for terminating
Complainant, and against Stone & Webster for refusing to hire hinm
in August 1985, as untipely because Complainant did not file his
complaint with the Department of Labor until February 18, 1586,
ALJ Order Granting Partial Summary Judgment Dismissing Complaint,
June 17, 1%87. The hearing held by the ALJ wase limited to
whether TUEC and NPSI had blacklisted Complainant causing Etone &
Wwebster not to hire him in January 1986. I agree with the ALJ's
¢indings on timeliness., In addition, hoevever, the findings of
the ALS discussed in the text, from which he concluded that tne
Respondents did not blacklist Complainant, apply as vell to the
questions cf whether TUEC'S negative reconmendation and Stone &
Wobster's refusal to hire in August 1985 were motivated by an
intent to retaliate against Copplainant for protected activities.
Irdeed, the ALY held that "there was neither blacklisting nor

discrimination within the meaning of the Act." R. D. and O. at
6.
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The ALJ found that the fallure of TUEC to recomnend that
stone & Webster hire Cemplainant was based on his "chronic
‘personality' problams with co~wvorkers,* R, D. and O. at 2, and
vas not based "even in part™ on his safety complaints or threats
to g0 t0 the NRC. Id, at 6. Many of Complainant's problenms
stenned from religious differences between Complainant, a Moslenm,
and soze ©f his co-vorkers who vere Hindus. 14, st 3. 1In
addition, the ALJ found that Complainant had an abrasive,
overbearing and superior manner harmful to geood wvorking
relaticnships with the other engineers and supervisers. 4.V
Firally, the ALJ held that Complainant's layoff by NPSI in
October 1585 was not motivated by his interral complaints or
threats to go to the NRC. 14, at 6.

RASPUIED SETTLEMENT ACREEMENT
n January 27, 1989, Complainant filed & Motion to Enforce

Y The ALJ found that Complainant did not engage in protected
activity because he did not pursue his technical concerns about
constructicn of the Comanche Peak plant wvhen he first made then,
but only characterized them as safety concerns after Btone &
Webster failed to hire him in August 1985. R. D. and O. at &,

In addition, the ALJ found that Complainant's activities of
making intarnal complaints and threatening to go to the NRC are
not protected activities in the Fifth Circuit, vhere this case
arises, under Brown & _Root, IiC. v, Donovan, 747 F.24 1029, 1036
(5th Cir. 1984)., The Secretary has reiterated in a number of
cases, respectful disagreenent with the holding in

and in cases arising within the Fifth Circuit has found intorncl
cozplaints protected. pBivens v, louilsiana Power ¢ Light, Case
No. 8S5~ERA=30, Sec. Dec., June 4, 1991, elip op. at 4-5; lopez v.
west Texas Utilities, Case No. B6-ERA-25, Sec. Dec., July 26,
1988, slip op. at 5-6; uwmmmm. Case No.
§5~CAA~-1, Sec. Dec., June 4, 1987, slip op. at 3. Because I
agree with the ALJ on the merits of thi, case, United States
Ecstal Serv. Bd. of Goverpors v, Alken, 460 U.S8. 711, 7185-16
(1983), I do not address here the internal complaints issue.
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Settlezent Agreement (Motion to Enforce), assarting that his
attorney and an attorney for Respondent TUEC had entered into a
settienent agreement. Complainant claimed that one cf his former
attorneys and an attorney for TUEC reached an oral agreesent on
June 27, 1988, and that the settlement was reduced to writing in
a letter on June 28, 1988, Cor . inant £.M.A., Hasan's Statement
of Facts and Law in Support of Motion to Enforce Settlement
Agreenent and for Attorneys's (sic] Feas (Statement in Suppore)
at 17 Cemplainant also asserts that he accepted TUEC's
settlexent offer by a telegraz of July 11, 1988, to Robert A.
wooldridge, a Dallas attorney representing TUEC. Statement in
Suppert at 28-30, TUEC cpposed the motion, asserting that no
such settlezent had been reached, The Secretary issued an Order
to Show Cause (0SC) on March 21, 1991, directing the parties to
show cause why the Secretary should nnt proceed to decide this
case on the merits, and the parties have subnmitted responses to
the CSC.

A careful review of the record shows that no settliement wvas
entered into here. On June 28, 1988, TUEC attorney Wooldridge
wrote to Billie Garde, an attorney wvith the GCovernment

Accountability Project (GAP)Y, purperting to "confirm . . .

Y sore of the ambiguity over the existence of a settlezent

may have been caused by confusion over who represented

Cozplainant and who represented TUEC at the critical time

at issue., Complainant was representad at the 1587 hearing before

the ALY by Michael D, Kehn and Etephen M. Kohn, attorneys who

were at that time associated with GAP; attorneys Harvey J.

Wolkoff and Katrina Weinig of Boston represented TUEC at the

hearing. Ms, Garde and Mr. Wooldridge held settlenent
(continued...)
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(an) agreement® of several cutstanding disputes betwveen TUEC and
several individuals and an organization represented by GAP.
Complainant's ERA complaint vas one of the matters included in
the settlenent proposal. TUEC offered to pay four complainants
represented by GAP $425,000, of vhich Complainant vas to receive
$200,000., However, the Wooldridge letter stated that there wvere
several "conditions upen which the settlement . . . vill become
effective," including release of all clains against TUEC and the
other Respondents, and the settlexent and disnissal of a
proceeding befocre an Atonic Safety and Licensing Board (ASLE) of
the Nuclear Regulatory Commission brought by Citizens Association
for Scund Energy (CASE). GAP represented CASE in the licensing
preoceeding.

Mr. wooldridge's letter does not constitute a binding
agreenent. "[Wihen an offer or a counteroffer is accepted
subject to a condition or reservation, neither party is bound to

an agreerent until the condition or reservation has been

withdrawn or satisfied.™ United States v, Newport Nevs

¥ (,..continued)

negotiations in June 1988. On July 8, 1988, Complainant issued a
notice that Billie Garde no longer represented him and that his
scle legal representative was Michael D. Kehn, who by that time
had formed his own private firm with Stephen M. Kchn. Michael
¥onn and Stephen Kohn made certain representations on
Cozplainant's behalf with respect to settlement of this case
wvhich are described in the text jnfra. Among other things,
Michael Kchn wrote a letter to another attorney, Jack R. Newman,
who represents TUEC {n the licensing proceedings con the Comanche
Peak plant. In addition, Louis Clark and Richard Condit,
attorneys with GAP, contacted Complainant by mail and by
telephone in early July 1988 regarding a settlement coffer by
TUEC. Mr. Clark was under the izpression that GAP still
represented Cozplainant.
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shipbullding & Drvdock Co., 571 F.2d 1283, 1286 (4th Cir.)
(queting Qrient Mid-East Great lake Service v, Interpational
Export lines. Ing., 318 F.24 519, 522 (4th Cir. 196))) gert,
denied, 439 U.S. 875 (1978). 1Indeed, in his 1989 Statement in
Support, Cemplainant argued that two settlezent terms proposed by
Mr. Wooldridge, one in the letter, and one revealed by Ms. Garde
on July %, 1988, as having been part of the oral negotiations,
were against public policy and illegal. Complainant urged the

Secretary to strike these terns and enforce the repainder of the

settlezent., Complainant later vehemently rejected Mr, Wooldridge's

settlement offer because of these terms, among others. Sge
ARiZA:. The United States Court of Appeals for the rifth Circuit
recently described the Secretary's authority under the ERA as
either tc consent or not to consent to a settlement as vwritten by
the parties. The court there found no autherity "to strike
certain terzs, and enforce the remainder, of a settlement without
the consent cof both [parties)." Macktal v. Secretary of labor,
923 F.24 11%0, 1154 (Sth Cir. 1991).

On July 6, 1988, Michael Kohn wrote a letter on behalf of
Cozmplainant to Mr. Wolkoff, TUEC's hearing cuunsel, in response
to notice Mr. Kohn had received of a "'gonditional' settlement
extended to [Complainant) by . . . [TUEC)." (Ezphasis added.)
Mr. Kohn's letter indicated that $200,000 was not a sufficient
settlement offer. In addition, Mr. Xohn said "pre-conditioning
(& settlement) on acceptance by the ASLB of the 'Joint

Stipulation' [dismissing the ASLB proceeding) is completely

9



repugnant (Cozplainant's) consclence.® The letter further

asserted th the settlenent cffar vas tantamount to "'hush'

gponey" to hase Complainant's silence on safety prodblens at

Comanche FPeak.
6, Mr. Kohn wrote TUEC's licensing attorney

tating that the terms of the TUVEC settliement offer

ble,” and that "a general release by

is worth twice [the $200,000 offer).®™ Mr. Kohn

terps of a general release to be signed by

V put that if the release

t no good faith

ttle [Complainant's) case is on the table.*

nant thus emphatically rejected TUEC's settlenent

1988, and pacde & counter offer of sone

lezent ternms wvhich would be acceptable. S¢¢. ¢.4., Iare

that the "material terms ©f the Hasan
) t~ tv~ cther casee settled and approved
S;Dhl. to OSC at 4-%. But
nd for revievw and approval with

agreenents een the parties and signed
@ respective slainants. Radelich v. Edascs
case Ho. BE~ERA~24, Sec., Order, Aug. 3, 1589
_Eervices. Inc,, Case No. B8-ERA-25, Sec. Order
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Paze _Pago Alxcrash of January 20, 1974, 637 P.2d4 704, 706 (9th
Cir. 1381). No representative of TUERC accepted those terms or
pade & counter offer between July 6, and July 1!, 1988, when
Complainant sent the telegram to Mi, Wooldridge wvhich Complainant
now asserts was his acceptance of TUEC's settlement offer.

I do not find the July 11 telegram to constitute an
uneguivocal agreezent to settlement terms that are clearly and
conpletely set forth in other documents in the record in this
case. Sgg OSC at 2-3. The thrust of Complainant's telegran is
that he dces not know with vhom to deal in attezpting to settle
his ERA complaint. He said he:

demands whomever with suthority to settle [this case)

sentact M. kehn. No written or oral contact fros

TU(EC) ever received by (Complainant) or his legal

rep(resentative)., Let the real agent of TU[EC) come
forvard and contact my scle legitimate rapresentative,

M. Koehn. . . . Tentative acceptance of $200,000
acceptable upon receipt ¢f papers (Complainant) must
sign.

This is nct the "unequivocal declaration by the parties that they
have agreed to all the terms of a settlempent . . . stating those
terms clearly” required defore the Secretary can approve a
settlepent. OSC at 2.

Furthersore, the considerable confusion over who represented
Complairant and who represented TUEC, make virtually impossible
any determination whether an agreenent was reached here and what
the terms were. Sge note 4 gupra. Several communications from
GAP attorneys and responses by the Kohns contributed to the
confusion., ©On July 8, 1988, Louis Clark, Executive Director of

GAP, wrote to Complainant asking whether Complainant had
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terminated GAP as his legal representative and setting forth the
terss ¢f a settlement offer by TUEC which Mr. Clark, as
complainant's attorney, vas cransmitting to him. Apparently,
Mr. Clark was not aware of Complainant's July 5 notice "To Whem
It May Concern®™ that Michael Xohn was nov his attorney. Nor is
{t clear whether the "offer”™ summarized in Mr. Clark's July 8
letter was the same as the offer in Mr. Wooldridge's letter of
June 28 to Ms. Garde, or whether Mr. Clark was avare of the
July 6 letters from Michael Kohn rejecting the June 28 offer.
Mr. Clark's letter said Cormplairant must respond before close of
business July 11 which may have given the Kohns the impression
that TUEC's "¢ffer" would be held open until that time.

In additien, Michael and Stephen Kohn apparently had the
irpression that Richard Condit, ancther attorney with GAP,
wae acting as TUEC's agent for purpceses of settlement of
Complainant's case. The Kohns wrote to Mr, Newman on July 10,
1988, stating that on that day they "informed your agent for
purpcses of settlement of the Hasan matter, Mr. Richard Condit of

. GAP,"™ of Complainant's willingness to negotiate settlement
of the case. The letter set forth scme of the terms Complainant
wouléd require, including $%500,000 to release his claims against
all Respondents. The letter required submission to the Kohns
of “the exact documents [Complainant) would be required to
sign . . . .[and]" continued: "given (TUEC's) complete silence

vegarding nunmercus settlement letters sent by Michael Kohn to
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(TUEC's) counsel last veek, we are forced to conclude that you
have no intention of suottling the Hasan matter . . . ."

Thus, the day before Complainant asserts he accepted TUEC's
settlenment offer, forming a binding contract which he urges
me to approve, his attorney made a counteroffer involving
substantially more money and bluntly stated that he believed TUEC
had "no intenticn® of settling the case, and "(i)f ve do not hear
from your suthorized agent before 12:00 midnight (July 10] we
pust conclude that the prior settlement offers transzmitted by
Mr. Louis Clark and Ms. Billie GCarde of GAP were fraudulent and
done with the intent to coerce and intimidate and pessibly bribe
(Complainant)." Lletter eof July 10, 1988, from Michael D. Kehn
and Stephen M, Kchn to Jack R. Newman. Mr., Newman responded to
the Xohns' July 10 letter on July 11 stating that "neither
Mr. Condit nor [GAP) is the agent of ocur firm for any purpose
whatscever . . . ."

Michael Fohn and Mr. Wooldridge have submitted affidavits
stating the facts of their telephone conversations on July 11 and
12, 1988, Their affidavits conflict on the crucial point wvhether
they agreed in one conversation on July 11 that a settlement had
been reached. Cop _ Cfeptember 27, 1989, affidavit of Michael
Kohn, ¢ 12, with May 4, 1989, atffidavit of Robert Wooldridge, §
4. In 9§ 13 of his affidavit, Michael Xohn states that after
Mr. Wooldridge told Mr. Kochn an agreement had been reached,

Mr. Kohn called Mr, Wooldridge back "t> submit . . . some lessor

(sic] terms of the settlement [Complainant) wished to include in
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the text of a formal settlement document.” The record does neot
contain this "formal settlement document™, a draft of these
additional terms, or any material specifying these terms, othar
than Mr., Kohn's affidavit, for the Secretary to reviev. Indeed,
in § 13 of the affidavit, Mr. Xohn ecknovledges that Mr. Wooldridge
toeld hi= he [Mr, wWooldrige) would have to speak to TUEC before
sadding these terms. £f. U.8. ¥v. Newport News Shipbuilding, 571
F.2d at 1286-87. These are paterial terms of the settlenment which
the fecret’ “y must have an opportunity to review before approving
the entire agreenment. See Macktal v. Secretary of labor, 923 r.2d
at 1155-56 and n.25, TFor all of the above reascns, I conclude that
ne settierent was reached here.
THE ALJ'S RECOMMENDED DECISION

The record in thic case has been revieved and I find that
it fully supports the ALJ's factual findings set forth in his
"Findings of Fact, General Findings,"™ R.D. and O. at 2~4, and his
cenclusicn that Respondents did not viclate the ERA in their
treatment of Complainant. Complainant has not proven that
Respondent's reasons for their actions were pretextual or that the
actions more likely were motivated by discrizination. Dartey v,
Zack Corpany of Chicago, Case No. 82-ERA-2, Sec. Dac., Apr. 25,
1983, slip op. at 7«8, and cases cited therein. Accordingly, the
corplaint in this case is DISMISSED.

In the Motien to Enforce, Complainant moved alternatively to
vacate the ALJ's decision and remand for a new hearing claiming

that an individual who would have testified about one aspect of
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this case was, at the time of the hoaring, bound by a settlement
agreezent in another ERA case net to "induce any attorney, party,
(or] adzinistrative agency" te call that individual as & vitness
in other ERA cases. Motion to Enforce at 4, and brief of
Complainant Joseph J. Macktal in Macktal v. Brown & Root. IncC..
case No. BE-ERA=23, at 14-17, referred to therein. Complainant
asserts that Mr. Macktal would have testified that the SAFETEAM
in=house safety crganizaticn at cemanche Peak could not be
trusted to maintain the confidentiality of whistleblovers, vhich
wvas the reascn Complainant did not make complaints "o SAFETEANM,
Complaint moved, therefore, that the AL7's findings abort
SAFETEAM, particularly his finding on Complainant's credibility
{n this regard, be reverced and a nev hearing ordered.

This aspect of the Motion to Enforce is in the nature of a
potion for & nev trial under Rule 60(b) of the Federal Rules of
Ccivil Frocedure. The Fifth Circuit has held that "(a) motion for
a new trial under Rule 60(b) is an extraordinary motion® which
courts should be cautious in granting. waghington v. Patlls, 916
P.24 1036, 1038 (1990). 1In addition, the Rules of Practice and
Procedure for Administrative Hearings Before the oftice of
Administrative Law Judges, 29 C.F.R, Part 18, provide that
"(o)nce the record is closed, no additional evidence shall be
accepted into the record except uUpon a shoving that new and

paterial evidence has become available which vas not readily



1)
aveilable prior te the closing of the record." 2% C.F.R.
¢ 18.54(¢) (1990).

As noted above, the record has been reviewed and found to
support the ALJ's factual tindings in his *Findings of Fact,
General Findings." My decision is rot based on the Respondent's
proposed findings of fact vhich the ALY adopted in his Specific
Findings, R.D. and O. at 4. The only reference to SAFETEAM in
the ALJ's General Findings is the fact, which Complainant does
not dispute, that Complainant did not make any safety complaints
to SAFETEAM, Id, at 3. I have not based my conclusion that
t carry his burden of procf on any dercogation
¢ complainant's credibility as to why he did not raise his
complaints with SAFETEAM As I pointed out in note 3 above, the
ALY's finding on Complainant's failure to raise nis complaints
vith SAFETEAM goes only to vwhether Complainant engaged in
ivity under the ERA.

lainant has submitted no supporting affidavits, nor

thervwise offered any shewing that Mr. Macktal's alleged

3

testinony "would produce a different result.” Washington Y.
Patlis, 516 F.24 at 1039. Neither has Complainant shown that

Mr. Macktal's testimony was the only way to have proven
Complainant's truthfulness when he testified that “SAFETEAM vas
digcredited and could net be trusted,® nor that this alleged fact

TEAN i "new and materisl evidence® which only becane

available after the closing of the record., 29 c.F.R. § 18.5¢(2).

Finally, Complainant's suggesticon that Respondent engaged in
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the settlexent agreenment with
to meet his burden under Rule 60(Db) (3
8h by clear and convincing evidence (1) that the other

ged in fraud or cother misconduct and (2) that thi

prevented the moving party from fully and fairly

(alw |

3 his case.™ Hashingteon v, Patlia, 916 r.24 at 10239,

- e

gntgopery v, Hall, %92 r.a2d 278, 278-79 (5th Cir. 1979).
to vacate the AlJ's R, . and O. and remand for a nev
NIED.
ies’ feen alsno
Sec the
issues a
Assess against the
costs And expenses
§ 5851(b)(2)(R)
& fees Lecause nNO
ERA Section 210 dces not
fees against a Conmplainant,
other source of authoraty for

ns are DENIED.

A
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Enclosure 2 of Attachment to TXX-92305

Excerpt of DOL Proceeding Oral Deposition of
David M. Rencher (May 29, 1287), pp. 120-121,
1&4‘113§m %ou '2&‘. 37‘0
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gasan's case.

A 1f 1 ctecall corcectly, 1 digscussed it with

Harvey Harrisonh.

4| Q. . BY MR. KOHN) DO you remeabder the date of

§ | that discussion?

|

6 | A NO .«
7 Qe Do you remember the jear?
8 A NO »
3 o Wwho else did you Ci3Cuss that wita:
10 ‘{R. WOLROPF: Objection.
il A No one else that I remexber.
12 Qe (8Y MR. ROHN) Was Mr. Badbeka lJaid off
a3 in August of Y821
H A. Yes.
13 J was he realiredy
ib A. ro the west of ay knowiedge, NO.
17 w I Dig Mr. Badbeka WOLK for WP3?
. 18 A {es, he Cid.
+ 19 o [ Do you know whether Of not the decision tO

20 hize or not hire Mr. Badheka after he was laid off in
21 any way reiated to youdtl concern or anyone else's

Mr. Badhexa was a sple?
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' eng ineering 3roup ané the pipe support group in the

 aéministrative building?

A Toey 6witched Pasac :osponsabilitics in
octoper of 1984,

Q. Why?

A I don't know.

Q. Was there any basic difference in the 1
technical criteria between the PSE groups and the

pipe support eng ineering groups in the administrative

' building?

A Yes. }

Q- Could you describe that, please?

A The pipe support groups in the
administrataion builiding at the tin; were ITT and NPSI,
and they used those respective criteria. The PSE
group - not 1n-tbc—adn!ni:t:lclon suilding used the PSE
des ign guidelines.

Qe What was the reason for using the

different c:ttoxta~tox-thc>sun¢‘tochnxcul problems?

MR. WOLEOPP: We'Ve alresady Deen.

' through all of this ad nauseam. You know that, MI.

Kohn.
A. gach company used- the design critecia tor

which they were responsible that was generated and

dictated by tnelir regpective companies.

R —————— m———— e —————————————————r———————— e ————————

UNITED AMERICAN REPORTING SERVICES, LNC.

- -
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MR. WOLKOPP: We'l be DacCKk

P MR. KOHNM: QL, Nno. Back On the

- L 8CO LG . Ao

is 1 velieve is & Ccrucial question.

o
¥
{
£
»

{
"
0

(&)

"

-~

«

ith his witnesgs on this question,

w

want that on the rezord.

: & MR, WOLEOFY: He can ansver the

% 50 abhead and read it back to bim, and then

~ we '1l]l take a 45-minute Junch Dreakx.

10 (Quest ion read back.)
& & A Yes.
Y. 2 (BY MR. KOB&? Mhy? what did tbey tell
k . O
»
~4 A o They told me that different cr.teria
f 13 exigted because each company wai responsio.ie for
b developing their own Criteria ana for Uusing that
It criteria in the gualification of supports witdain
L8 their scope of respongloility.
i9 MR. WOLKOQOFV¥, Let's take &a Drasak,
PRV picase.
{ 21 MR. EOHN: I'd like to finisb this
‘- iine Of guesti ¢l Thig isa a very crucial line O
44 MR. WOLKOPFPPF: fou've already asr
’ p. ¢ ’

B s o™ At - %At T, - v
NI ! AN ER Lo AN ﬁL,t"ur,:Li‘:_‘ PP
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A. It wasn't SO much as why different

criteria was bein3y used. It was an explanation on

their part explaining that this is their criteria as

' directed by their home office, ana this is the

« . teria they used in their design efforts. And it
was Guite obvious it diffared between the two
companies.

Q. Did you believe that was an impermissibl.
eny ineering practice?

A No, not at all.

Q. Did you ever learn that using inconsistent
critecgia during toe construction of a nuclear power
plant is& an impermissible practice?

A 1 don't believe it I8 .A impermissible
practice, no.

Qe And after you brought == afte.
inconsistent criteria was prought to yOur attention,
Joat answer was given }ou as to why it was different
criteria was being used?

MR, WOLKOPF: He's already answe red
that no fewer than three times that I can recollect.
A. Because  each company had a developed
cr iteria that they used, and that they had establised,

and that they were to gupply to the supports witbhin

their scope of responsidility.
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Comanche Peak Quality Assurance Flnn. Sectva»
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COMANCHE FEAK STEAM ELECTRIC STATIGV
g | QUALITY ASSURANCE PLAN | secrion 1.0
:’ 4;—5§I;B g Design Control OATE §/18/7%
1 {,"; ‘ REVISION:  °
3 m”\c o ‘ 1 1
i ‘ PAGE  OF

3.0 Design Control

The design contrel process for CPSES begins with Gibbs & Hill, as
| architect - Engineer, westinghouse, 23S NSSS supplier and TUSI as Texas
. Jtilities Company's engineering service organization. Qverall
responsibility for construction however, remains with TUGCO/TUSl. The
design control process s an ongeing function which includes drsign
criteria, design review, and design cnange. This process is carried out
'n accordance with estaoiisned procedures.

JR———

1.0.1 Desiagn Criteria

The preparation, review, approval, and certification of design
cnecifications are normally contracted to Gibbs & Hill and Westingnouse.

l TUS] performs design and design verification activities on selected

a cantracts. 10 the extent applicable, the design criteria will be
consistent with that specified in the license application and will ytilize
rhe requirements of recognized codes, ctandards, and practices. The

{ responsible design organizaticn translates these gesign specifications
into appropriate instructions, procedures, drawings, or specifications.
This function includes design interface contral as well as the generaticn,
review, checking, approval and revision of design and construction
specifications, and design drawings.

R

‘ 3.0.2 Design Review

| The responsible design grganization reviews respective designs for
conformance to design concepts, licensing design criteria, and requliatory
criteria, The design reviews are performed DY individuals or groups other
than those who performed the original design. Changes to design
specifications or documents are reviewed and approved Dy the same
individual or group responsidle for original review and approval.

1.0.3 Design Change

Changes to the design are docurented, reviewed, and approved Dy ine
original designers commensurate with the controls applied to the original
design. These controls extand to the disposition of field changes and
nonconformances. Approved cnanges are incorporated into or identifieg on
the original design document.

The TUGCO QA Division assures that the design process including design
changes 15 performed in accordance with approved procedures. Gibbs & Hill
and Westingnouse awality assurance grganizacions audit their respective
{esign organizations to ensyre compliance O approved procedures and
ingtructions.

e —————————
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3.2.3

m«mm

Flald ariginated design changes/deviations shall be spproved by tie
axiginal designer's designated sits representative unless othervise
stated in formal engineering instructions supplementing this
procedure. The Engineering Manager shall maintain written
authorization of persormel designated as 4 “Gal Design Representative®
@ design representative of any other vedor. Clarifications or
wmmglmuwwmmlduim
crganization require the s ture of the originating engineer/
techinician, Such clarif :mw;uxmwnuunrm
@ sttached. Design charges/deviations documented as described
herein are spproved for fabrication and cowtruction anly. In
addition, these measures may be used o commumicats oo

o costruction canges/deviations originated/spproved v the
xiginal design cryanizaticon. - TR o T

RSN —

Sbeequert review and gproval by the criginal design crganization

g'ubmwmm&htm!{mt—oor

Distribotion

Gistribution of flald change/deviation documents shall be accomplisred

- o folfill the requirements of this proosdre ad o
Mmeammm

‘:~:dﬂw._&ht@lﬂmm. The provisions of
* Raference-1-€ shall aleo be conmidered whan establishing distritesion.

Revisions

-

Revisions t© DOVOKC Porms shall accomplished as described in
Attactments | and 2 and shall De reviewed and approved as prescribed
{n Section 3.1.2.
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mdnm:hduimnrﬂiaﬁmacudtmwianm
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=y | Procedure (P-E1-4.5-4, "Technical Services Engineering
- Instruction for Pipe Hanger Design Review and
Certification," Rev. 4, Section 3.1.1
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TCENICAL SERVICES
DGINESRING  INSTROCTICN PREPARED BY ¥
FOR FIPE BANGER DESIGN

e AFPROVED BY \./57/ ;/%i:_‘_v: 2:.26:2 |
o /7 |

L
GENERAL REVISION, REVISION BARS NUT INCLIDED

id REFERENCES

1=h CPEP=4.% Dnsicn Verification

1=8 CP=EI~.51 General Progran for As-built Piping Verificmtion
R s FOR INFORMATION OHLT
-3 | PCRPCSE '

T establish a mogrea for design review and vendor certification

for large boxe pipe supporss.
2.3 SOPE

™is instruction shall apply o design chances generated on site

for ITY Grimell and NPSI designed pipe supporss only.
2.3

| |

2.4 RESPCRSTRILITIES : .r F?RV 1

The PP Mechanical Engineer (who reports to Lhe EngLneering Manager)
s respomaible for providing technical direction axd administrative
guidance to the PP Mechanical Engineering crsanization of which
the Technical Services Group is a pars.
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|
|
l 1

O |
o i
welow

3.2

.31

™e Tectnical Services Group Supervisor (s responsible for assurimm
that activities within the popose add scope of this i{nstruction
are cxpleted n accordance with the measures described hereln,

™e TSORE Spervisor (s responsible for implementation of this
instruction. T™e TSURE Surerviscr shall coordinate vork flow
through the qroup, interface activities, and maintain adequate
tracking mechanisms t©© assure positive control of activities

addressed in this instruction in accordance with Reference 1-A.

DETROCTITON
DESTQN REVIEN
Ganeral

Sits generated design changes t vendor supplied piie suppores
snall te reviewed for structural acceptability ad compliance
with golicable cxde requirements. Review shall be performed

Dy representatives cf the original design crganizations in
accordance with thelr respective engineering frograms. Design
g.::.!'lyau done on-site or cff-site at the pipe support vendor's

a

Desicm camc Eﬁﬂl‘- e

Design change documenits found to be acceptable shall be listed on

::nduiqvmmm:ﬁuuwtmwmmm:a.

Cover sheets stall be stamped *Design Reviewsdi®, signed ard

d:t-dby:mmumemm cnpleudmiwpacugaml
be recurned o the TSFC for logging and storace.

Desion Clance Unacoectable

PSE shall be rotified by tres part memo of design changes fSowx!
o be macceptable. Memos shall be ard tTacked by TSFC.
Engirmering resclution by PSE shall be accordance with the

agprorTiate engineering procedure/instruct ion.

VENDCR CERTIFICATION (Non-Class | Suppogts)

- ' INFORMATION

mmd--&lthWTW‘
SUPPOTTS within as-built scope, as defined (n. Reference-i-2; ‘shall
ummmvmwmqhmﬂmmlg_ipu
and final suwport design. Supports shall then underDo a final check
to assure overall ampliance with qu:mle xiess site, axd |
veor engineering raquirements. L S '
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3.2.2

3.3
3.3.1

3.3.2

3.3.3

‘ cur
review and cartify the bhanger stress Tepor,

Final Design Acceptadle

Acceptable hanger packages shall be traryi.ttad to TSWD to assure
epplicable as-tuilt information, as listc en the VDI, may be
incorporated into the final ERE. The ER. nall be stamped “Vendot
Cartifiad® and, upon retuxn to TSORE, sivt < by the designated
vendor engineering representative.

Cartified hancer packages shall be forwary d o TSFC for disposition.
mmmawmwmwnmwm
MMMMNMmuWMuaMG.

Pinal Desicn Chaccectable

o ———— A P ————————— L

memumuwumuw in
Section 3.1.3.

VENDOR CERTIFICATION (Class 1 Supports)

m'summ.mmmum:m:m
the EPST home office to site. The hanger [mckage shall be tfrans-
mitted to TSMD to assure all spplicable as cuilt information, os
listed on the VI, is incorporatsd into tie final BRE. The BRH
shall be staped "Vendor Cartified® and, uxon tecurn fo TUDIE, sicnec
v the designated NPSI representative. A Ty of the vendor

certified BRE is returned to the NPSI bome office. Upon teceizt
rified ERE, the NPSI home office PE shall complete Nis

T T e TR GRMATION

the certified stresy veport shall , S35 Vor |
disposition. Qass | hanger drawings snall '’ -
tion oy OOC and cartffied strpss reports §dall De gored 0 Sives |
froof eabinets or wults. PPR\/

Final Desicn Chacceotable

Cnacveptable Class 1 hanger mackaces ghal' ‘= Jisoompiionee I15 Xt
lined in Seczicn 3J.1.3.
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Q. Do you know {f the gite engineering group
was going to make the determination about che
different criteria as referenced in Item 232

A, He doesn't reoference any specific criter
in Itenm 22,

Q. In Item 23, do you have any knowledge
whether or not ¥r, Rasan spoke with wr, Remrajani o
Mr. Savalia, S-a-v-a-l={-a, about this {tem?

A About the fact that there wase Cifferent
criteria ir the vzrioue guidelinee or --

MS. WEBINIG: Object to that. Now {8
he suppocsed to know that? Over what period? wmr.
Chamberlain, ! would like to point o<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>