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NRC STAFF RESPONSE TO LEA MOTION
FOR STAY OF LDP-84-21 AND OTHER RELIEF

1. INTRODICTION

Cn Pecember 10, 1984, Limerick Ecolugy Action (LEA), an Intervenor
in this proceeding, filed a "Motion for Stay of LBRP-B4-31, Suspension of
Low-Power Facility Operating License NPF-27, and/or Prohibition of
Low-Power Testing." LBP-84-31, which was issued on August 25, 1984,
constituted the Atomic Safety and Licensing Board's Second Partial Ini-
tial Decision in this proceeding enc authorized the issuance of low power
(up to five percent of rated power) licenses for the Limerick units. On
October 26, 1984, the Director of Nuclear Reactor Regulation issued a
facility operating license (NPF-27) for Unit 1 whick permitted operation

Timited to five percent of rated power.
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Ey motion filed with the Atomic Safety and Licensing Appeal! Board on
November 16, 1984, LFA sought a suspension of the license for Unit 1. Y
The motion was dismissed by the Appeal! Pouard on the basis that:

(1) it was filed more than two months late, with no explanation
for the delay; and

(2) to the extent it requested suspension of License
Mo. NPF-27, it was improperly before the Appeal Board, since
"requests for license suspension are more properly addressed to
the Director of NRP via a petition under 10 C.F.R, § 2.2C€, or
to the Commission itself."
Memorandum and Order, dated November 23, 1984 at 1, 2,
The Appeal Board noted that even if the motion were timely, it did
not raise any matters warranting a stay of LRP-84-31. Memorandum and

Order at 3.

1. ARGUMENT
A. Timeliness
Uncer 10 C.F.R. & 2,788, a motiun for a stay of LBP-£24-31 should
have been filed by September 13, 1984, The initial moticn for a stay was
net, however, filed until Movember 16, 1984 (with tre Appeal! Foard). LEA
¢icd not provide to the Appea'! Roard, and does not now provide in its
present motion to the Commission, an explanation of its delay of over two

morths in seeking a stay of LBP-24-31. The Appeal Boerd considered the

1/ The Appeal Board treated LEA's pleacding as a motion for a stay of
LBP-84-31, although it was styled a motion for suspension of the
license.
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motion deniable on this ground alone and there is no basis for the

Commission to hold otherwise. </

B. Request for Stay of LBP-84-31

The four factors to be considered in determining whether to grant an
application for a stay are:

1. Whether the movant has made a strong showing that it is
likely to prevail on the merits;

~

Z. Whether the perty will be irreparably injured unless a
stay is grantec,

-~

2.  Whether the cran*ing of a stay will harm the other par-
ties: and

4. Where the public interest lies.
10 C.F.R, & 2.788(e).

LEA has addressed these factors, but has failed to carry its burden
of persuesion as a movant for a stay. Yy Alabama Power Co. (Farley
Nuclear Plant, Units 1 anc 2), CLI-81-27, 14 NRC 765, 797 (1981);

Public Service Ce. of Indiana (Marble Hill Nuclear Cenerating Station,

Units 1 an¢ ), ALAB-4G3, & NRC 253, 2/0 (1978).

2/ LEA does not specifically invoke 10 C.F.R. & 2,788, but its motion
is in the nature of an application for a stay of the LBP-84-31 See
Motion at 7:

"Limerick E.ology PAction, Inc. respectully requests

the Conmission to either stay LBP-84-31, suspend the
Tow-power license granted to the Applicant, or otherwise
prohibit low-power testing cof the facility pending
adjudicatior of LEA's appeal on the merits."

2/ LEA's motion also recuests suspension of License No. NPF-27;
however, for the reascns set forth in response to the present
stay request, this suspension request is also fatally flawed and
Tikewise must be denied.
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1. Likelihood of Prevailing Or the Merits.

In seeking to satisfy this criterion, LEA provides ncthing
more than its assertion that

Rased upon the arguments set forth in its Brief [on
appeal], LEA believes that it has made a "strong
showing" that it is likely to prevail on the merits of
its position.

Lo ]

Motion at
This ipse dixit statement is not entitled to any weight since it

does not satisfy the burden requirec by this criterion in that LEA nust

show more thar a possibility of legal error by the Licensing Board.

Toledo Edison Co. (Pavis-Besse Nuclear Power Station, Units 1 and 2),

PLAR-385, & NRC 621 (1977); Philacelphia Electric Company (Peach Bottom

Atomic Power Station, Units 2 and 3), ALAB-158, & AEC 95 (1974). LEA's
appeal is pencing before the Appea! Eoard, with the responses of the
Applicent and the Staff still to be filed. 4 LEF's bare reference to its
appeal brief does not satisfy its burden of persuasiun on this criterion.

2. Irreparable Injury

In its effort to demonstrate the irreparable injury which it
will incur if a stay is not granted, LEA asserts that "the environmental
review for Limerick [failec? to consider design alterantives tu mitigate
the risk of severe accidents." MNotion at 3. In addition, LEA argues
that:

the cost-effectiveness of such measures, the practicability of
backfitting such measures into the Limerick design and the
radiation exposure of workers invoived in the implementation of
such measures will all be adversely affected by low power

operation of the facility which will contaminate plant systems.
I1d.

4/ Staff's brief in response is to be filed by January 7, 1985,



Finally, LEA states that "lTow-power operation may forever make unavail-
able design alternatives which could substantialiy reduce the public risk
to LEA's membership." 1d. We cannot agree.

In the present motion, LEA has provided no specific basis for
this essertion of insufficieny nor has it demonstrated the vaiidity of
its argument for specific mitigation measures. Although LEA repeats the
assertion frow its appea! brief that the Staff's environmental review for
Limerick failed to consider design alternatives to mitigate the risk of
severe accidents (Moticn at 3), LEA has not shown in its present motion
that it is likely to prevail on its position that these design
alternatives had to be considered in the Limerick review.

LEA also asserts that its interest in "lawful decision-making
for the Liwerick facility" will be irreparably injured if & stay of
LRP-8B4-31 is rnot granted. This generalized interest would be insuffi-

cient to establish stending in this proceeding (Portland General Electric

Co. (Pebble Springs Nuciear Plant, Units 1 and 2), CLI-76-27, 4 NRC 610
(1976)) and a fortiori does not provide a basis for the requested stay.
Furthermore, even if the interest were cognizable by the NRC, the Staff
fails tc see how this interest asserted by LEA requires the issuance of a
stay; i.e., it would appear that LEA's appeal provides *h: means by which

this interest can be protected.
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Accordingly, LEA has not demonstrated that its members will
suffer any irreparable injury from continued operation of Limerick,
Unit 1 under NPF-27. ¥/

3. Harm to Cther Parties.

LEA's argument concerning the harm to other parties is premised
on its position that the Applicant has no interest cognizable by the NRC
thet would be harmed by license suspensiun. However, this argument
ignores the fact that the Applicant is now the holder of a Commission
license, and as such is entitled to undertake the activities authorized
by the License unless the public health, interest or safety requires

that these activities be suspended. Consumers Power Company (Midland

Plant, 1 and 2), CLI-73-38, 6 AEC 1082, 1083 (1972). These rights and
privileges cannot be dismissed merely by characterizing the Applicant's
interest in the preservation of its license as "economic" in nature.
Motion at 5. Thus, LFA has failed to demonstrate that other parties to
this proceeding (specifically, the Applicant) will not be harmed by the
grant of a stay.

LEA alsc argues that any harm to the Applicant is speculative
because it cannot be presumec that a license authorizing full power oper-
ation will ever be issued. Motion at 5-6. LEA bases this argument on

the pendency of hearings as to the adequacy of offsite emergency plan-

lon
~

While a determination on whether to grant a stay turns on a balanc-
ing of the four factors, the "irreparable injury" factor is the

weightiest of the factors under § 2.788(e). Westinghouse Electric

%orp.)(Exports to the Phillipines), CLI-80-14, 11 NRC 631, €62
1980).
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ning. While it is true that the outcoume of future proceedings are not
and cannot be presumed, LEA's argument nonetheless fails to recognize the
existence of the Commission's regulations which expressly permit
¢vthorization of low-power operation without KRC or Federal Emergency
Management Agency (FEMR) findings as to the state of offsite emergency
preparedness or the adecuacy and cepability to implement State and local
emergency plans. 10 C.F.R. § 50.47(d). &/ The fact that issuance of a
full pewer license cannot be presurcd from issuance of a low power
Ticense does not demonstrate that the Applicant would not be harmed by a
stay of LBP-84-21,

£. The Public Interest

¥ith respect to this criterion, LEA basically sunmarizes its
argument on the other criteria. The Staff relies on its respcnses with
respect to those criteria, with the following additional comments. LEA
characterizes the risks of operation of Limerick as "undue", but, as
noted above, has failed to demonstrate irreparable harm from Limerick's
operation under NPF-27. LER asserts that a stay would avoid "'irrever-
sible and irretrievable' commitment to resources in the face of viola-
tions of National Environnental Policy Act safeguards," (Motion at 6),
but, as ncted above, has failed tc dewmonstra*te a strong 1ikelihood

of prevailing or appeal on the merits of its NEPA arguments regarding

6/ 10 C.F.R. § 5C.47(d) provides that & license authorizing operation
up to five percent of rated power may be issued after a finding by
the NRC that the state of onsite emergency preparedness provides
reascnable assurance that acequate protective measures can and will
be taken in the event of a radiolcgical emergency.
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consideration of severe accidents. In sum, LEA has failed to demonstrate

that the public interest warrants a stay of LBP-84-31,

I11. CONCLUSION
Fur the reascns set forth in the brief, LEA's motion should be

denied.
Respectfully submitted,

Qs
,/ \)t.“\\(&)gz

Sté w@n H. Lewis
, Counsel for NRC Staff

> myké

enjamin H. Vogler™
Counse] for NRC Staff

"ated at Rethesda, Maryland
this 26th day of December, 1984



UMITED STATES OF AMERICA
NUCLEAR PEGULATORY COMMISSION

BEFORE THE COMMISSION

In the Matter of
PHILADELPHIA FLECTRIC COMPANY

Limerick Generating Station,
Lnits 1 and 2)

N St el Sl N P St

i U6

NPocket Nos. 50-352
50-353

CERTIFICATE OF SERVICE

I hereby certify that copies of "NRC STAFF RESPONSE TC LEA MOTION FOR STAY
OF LBP-E4-31 AND OTHER RELIEF" in the above-captioned proceeding have been
cerved on the following by cdeposit in the United States mail, first class,
ur as indicated by an asterisk throuch deposit in the Nuclear Regulatory
Commission's internal wail system, this 26th cay of Decerber, 1984:

Sanwel J. Chilk

Office of the Secretary

U.S. Nuclear Pegulatory Commission
Washington, D.C., 20555*

Christine N. Kohl, Chairman

Atemic Safety and Licensing Fppeal
Puard Pane!

['.S. Nuclear Peaulatory Conmission

Washington, C.C. 20555*

Gary J. Edles

Atomic Safety and Licensing /ppeal
Poard Pane!

U.S. Nuclear Regulatory Conmission

Washington, D.C. Z0L55*

Pr. Reginald L. Gotchy

Atomic Safety and Licensing Appeal
Board Panel

U.S. Nuclear Regulatory Commission

Washington, D.C. 20555*

N
ey

Helen F. Hoyt, Chairperson
Administrative Judge
Atomic Safety and Licensing Board Panel
U.S. Nuclear Reculatory Conmission
Washington, D.C. 20555*

Herzel K, E, Plaine, Esq.

General Counsel

Cffice of the General Ccunsel

U.S. Muclear Regulatory Commission
Washington, D.C. 20555*

Dr. Jerry Harbour
Edministrative Judge
Ftomic Safety and Licensing
Roard Panel
.S, Nuclear Pegulatory Commission
Washington, D.C. 20555+

Dr. Richard F. Cole
Administrative Judge
Rtomic Safety and Licensing

Board Panel
U.S. Nuclear Requiatory Commission
Washington, D.C, Z0555*

Ms., Fhyllis Zitzer, President
Ms. Maureen Mulligan

Limerick Ecology Action

762 Queen Street

Puttstown, PR 10464

Mr. Fdward G, EBauer, Jr.

Vice Precident & General Counsel
Philadelphia Electric Company
2201 Market Street
Philacelphia, PA 19101



Mr. Frank R. Ronano

Air and Water Follution Patrol
€1 Forest Avenue

Ambler, PA 19002

Joseph H. KWhite, II!
15 Ardmore Avenue
Ardmore, PA 19003

Thomas Gerusky, Director

Eureav of Radietion Protection
Pept. of Environinental Resources
5th Floor, Fulton Pank Building
Third and Locust Streets
Harrisburg, PA 17120

Director

Pennsylvania Emergency Management
Agency

Pasement, Transportation & Safety
Building

Farrisburg, PA 17120

Robert L. Anthony

Friends of the Earth of the
Delawere Valley

103 Vernon Lane, Box 186

Moylan, PA 15065

Mr. Marvin 1. Lewis
6502 Bradford Terrace
Philacelphia, PA 19120

Charles W. Elliutt, Esq.
Brose " Puswistilo

325 N, 10th Street
Easton, PA 18047

David Wersan

Consuner Advocate

Office of Attorney Genera)
1425 Strawberry Sqare
Harrisburg, PA 17120

Spence W, Perry, Esq.

Associate Genera®' Counsel

Federal Emergency Maragewent Agency
Room 840

50C C Street, S.¥.

Kashington, D.C. 20472

Troy B. Conne-, Jr., Esq.

Mark J. Wetterhahn, Esq.
Conner and Wetterhahn

1747 Pennsylvania Avenue, N.W.
Washington, D.C. 20006

James Wiggins

Senior Pesident Inspector

U.S. Nuclear Recu'atory Conmission
P.0. Box 47

Sanatoga, PA 19464

Zori G, Ferkin
Governor's Energy Council
P.0. Box 8010

1625 M. Front Street
Harrisburg, PA 17105

Martha W. Push, Esq.

Kathryn Lewis, Esq.

1£C0 Municipal Services Bldg.
15th and JFK Blvd.
Philacdelphia, PA 19107

Robert . Sugarman, Esq.
Sugarnar, Denworth 8 Hellegers
1€th Floor Center Plaza

101 North Broad Street
Philadelphia, PE 19107

Angus R. Love, Esq.
Moritgomery County Legal Aid
107 Fast Main Street
Morristown, PA 19401

Atomic Safety and Licensing

Fcard Pane)
U.S. Nuclear Regulatory Commission
Washington, D.C, 20555+*

Atunic Safety and Licensing

Appeal Board Panel
I'.S. Nuclear Regulatory Commission
Weshingtun, D.C. 20555+

Pocketing and Service Section
Office of the Secretary

U.S. Muclear Regulatory Commission
Washington, D.C, 20555*

Timothy R, S. Campbell, Director
Pepartient of Emercency Services
14 Fast Biddle Street

West Chester, PA 19280



Gregory Minor

'HB Technica) Associates
172 Hamilton Avenue

San Jose, CA 9512%

Jay Cutierrez

Regional Counsel

USNRC, Region I

€31 Park Avenue

Kino of Prussia, PA 19406

Steven P. Hershey, Esq.
Community Legal Services, Inc.
5219 Chestnut Street
Philadelphia, PA 19139

Bopuiin il Vi
@! G/~ . L/ R7
/
‘enjamin H. Vogler
Counse! for NRC Staff




