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DECISION

As part of their challenge to the adequacy of emergency planning for the
Seabrook Station, various Intervenors questioned whether the New Hampshire
Radiological Emergency Response Plan (NHRERP) made sufficient provisions
for the use of the protective action option of sheltering. Theit central concern
in this regard was planners’ utilization of sheliering for those members of the
public who frequent the New Humpshire Atlantic Ocean beach arcas that lie
within ERPA A, the portion of the Seabrook plume exposure pathway emergency
planning zone (EPZ) within a 2-mile radius from the facility. The matier is now
before us pursuant 1o the appeal of Intervenors Massichusetts Auorney General
(MassAG) and the New England Coalition on Nuclear Pollution (NECNP)
from LBP-91-24, 33 NRC 446 (1991), a Licensing Board final ruling on
this subject.' These Intervenors maintain that the Licensing Board erred in
accepting Applicants’ position that earlier Appeal Board directives to consider
further whether State planners had provided sufficient implementing measures
for sheliering the beach population are now moot. In doing so, they contest the
Licensing Board's pivotal finding that the adjudicatory record now demonstrates
that emergency planning officials for the State of New Hampshire (Staie) have
concluded that in all foresecible circumstances in a general emergency (the
highest emergency action level classification), evacuation — not sheliering
— is the planned protective action option for e general beach population
(i.c., the 98% of the beach population that has evacuation wansportation),
Because we find that Intervenors' substantive and procedural challenges o the
Licensing Board's summary disposition determination are unavailing, we uphold
the Board's determination.

1. BACKGROUND

The controversy now before us has its roots in testimony presenied to the
Licensing Board in May 1988. Responding W assertions by appellant NECNP
and other Intervenors that State planners had not properly employed shellering
as a protective action option for the general beach population, State emergency
response officials (in conjunction with Applicants’ plunners) testified that they
intended to utilize the plan's “shelier-in-place™ option for the general beach

! ln scvordance with the Commission's interim procedisres governing uny appeal “as of nght” filed in proceedings
that were before an Appes! Board prior 1o October 25, 19%), see 55 Fed. Reg 4234¢ (19%0), lntervenon’ June 11,
1991 notice of appeal was filed with the Appeal Board conducting appeliate review of Sesbak offvite emergency

matters. With the dissolution of the Atorsic Safety and Licansing Appeal Pane! at the end of June 1991,
the Appeal Board referred lsiervenors’ appeal w ihe Conmmussion
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population? 1t was, however, 10 be invoked only in a himited number of
instances, namely when that protective action would afford “maximum dose
reduction” or when local conditions (such as weather or road construction)
presented impediments that made evacuation —— the principal prolective acuon
option for the general beach population — impractical.” In addition, these Suate
officials agreed with Applicants’ planners that they could envision cssentially
one instance that would fulfill the “maximum dose reduction” prerequisite
under condition 1:  the so-called “puff release,” a short-duration, noegarticulate
(gaseous) release that would arrive at the beach arca within a relatively short
time period when, because of a substantial beach population, evacuation tme
would be significantly longer than exposure duration* Intervenors’ own expert
witness agreed that this scenario sa‘isfied condition 1's “maximum dose savings”
requirement, but asserted that other circumstances met this condition as well
In their testimony concerning the use or sheltering under the NHRERP, officials
of the Federal Emergency Management Agency (FEMA) supported the Staie's
conclusion, declaring that “[t}here exists a technically appropriate basis for the
choice made by the State of New Hampshire not 1o shclier the summer beach
population except in very limited circumstances.™

In its December 1988 partial initial decision regarding intervenor chalienges
to the adequacy of the NHRERP, among the matiers the Licensing Board
addressed was the use of shellering as a protective action option for the general
beach population. See LBP-88-32, 28 NRC 667, 750-76 (1988). The Board
concluded that Commission >mergency planning requirements and guidance did
not mandate that State planners adopt sheltering as a protective acuon option
for the general beach population, but only that they give careful consideration

3 Throughout the plan, references 10 “sheliening” are (0 be undersiood s invoking the cancept of “shelies-in-
n‘hummdumwymwmummwmwm»
in-place” option + described as follows:
Thus s ogn provides for sheliering 3t the locatian in which the shalienng pstniction s received. Those
ol home are 1o stheller at home; those at work or school are 1o be sheltered i the workplace or schoal
butiding Tranmients iocated indoom or in prvate homos will bo asked (o shaliar at the locations they an
visiting if this is feasible. Transienis without aceess (0 an indoor location will be advised W evacusie
as quickly as possible in their own vehucles (i, the vehicles in which they ) u Y.
tansients without tansponation mey seek directions W 1 nearby public bulding from local emergency
workens. Public buildings may be set up and opened as shelters for transionts, on an ad hoc hasis, J any
unfor{ejseen demand for shelier anses dunng an emergency
NHRERP, Vol |, at 26-6 (Rev. 2 August 1986) (admitied a5 Applicants’ Exhubii 5)
3 * Direct Testimony No. 6 (St “ltering). fol. Tr. 10,022, & 19. See also i App. 1, ut 78 (Letier from
K. Guome w H, Vickers (Feb 11, 1988), encl. 1, & 5-6)
officials also stated in this testimony that sheltening would be utilzed as & procective action for those
beach withoul transportation when evacuation is the meommended prowecuve acticn option: for the beach:
popalation. /d at 19:20. Appellants raise no issues before us concarning the New Hampshire plan’s il
of sheltering for this portion of the beach population
4 See Tr. 10,719:20.
% See Tr. 1146164
6 Amended Testimony of William R, Cumming and Joseph 11 Keller on Behaif of [FEMA) ve Sheliering/Beach
Population fssoes, fol Tr 13968 & 11
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10 the use of that option” The Board accepled FEMA's technical findings
endorsing the State's limited use of sheliering as & protective action option
for the beach population and concluded that the Swaie had given adequate
consideration to sheltering the New Hampshire beach population. In doing
50, it rejected Intervenors' additions assertion that the New Hampshire plan
was inadequate because it lacked implementing deteil for the sheliering option
as applied o the general beach population. The Licensing Board found that,
given the uncertainties invalved in invoking this option, it was better left without
implementing details so that decisionmakers would not misunderstand its utility.

Various Intervenors challenged this and other aspects of 1" Liceasing Board's
determination before the Appeal Board. The Appeal Board addressed their
claims regarding sheltering for the beach population in a November 1989
decision. ALAB-924, 30 NRC 331, 362-73 (1989). The Appeal Board rejected
Intervenors’ assertion that the FEMA technical evaluation was insufficient to
support the Licensing Board's findings regarding the adequacy of the Swte's
choice w utilize sheltering for the general beach population only in the limied
cirrumstances outlined in conditions 1 and 2 (i.c.. when it achieved maximum
dose reduction or when evacuation was a physical impossibility). The Appeal
Board, however, did not accept the Licensing Board's conclusion that no
additional implementing measures were necossary. Instead, the Appeal Board
found that implementing detail was required to provide decisionmakers with
an understanding of that protective action’s benefits and constraints, thereby
allowing them 10 make an informed judgment about whether to utilize sheltering
in the circumstances, albeit limited, apparently contemplated by State planners.
The Appeal Board also rejected Applicant and Stall arguments that the low
probability that the sheltering option would be employed justified the lack of
implementing details, As a consequence, the Appeal Board remanded this matter
(along with several others) to the Licensing Board for appropriate corrective
actior..

The efforts of the Licensing Board 1o comply with this Appeal Board ruling
spawned a series of party filings and Board decisions in which the central focus
became the intent of State planners regarding the use of shellering as a protective
action option for the ERPA A general beach population under condition 1 (e,
maximum dose reduction). See ALAB-939, 32 NRC 165 (1990); LBP-91-8, 33
NRC 197 (1991); LBP-90-12, 31 NRC 427 (1990). Ultimately, in its response
1o the second of two Licensing Board certified questions regarding its remand
directive, the Appeal Board observed that the decisional process relative w its
remand had culminated in State, FEMA, and Staff filings that “make clear that

T As ar elfectiveness deter in this proceeding suggests, the Board's analyss i this regard was conrect.
See CLI-9G:3, 31 NRC 219, 244 (1990), aff 'd sub nom. Mamrachuseits v, NEC, 924 F2d 311 (D.C. Cir ), cemt
denied, 112 5. Cu 275 (1991
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the entitics most directly responsible for the administration and evaluation ol
the NHRERP now insist that shelienng is not a planned proiective action option
for the general beach population in any foresecable circumstance.” ALAB-945,
33 NRC 175, 177 (1991). The Appeal Board advised that il the adjudicatory
record in fact reflected that this * ‘evolution’ of the consideration of sheliering as
a protective action for the general beach population has reached the point where
it effectively has been discarded as such an option,” then the shellering issues
previously identified by the Appeal Board would be moot. /d. The Appeal
Board, however, left it 10 the Licensing Board to ensure that the administrative
record, as developed through appropriate procedural avenues, reflected whate ver
information was necessary Lo support this resolution,

Applicants responded 1o this guidance by filing a moton for summary dispo-
sition with the Licensing Board. In support of that motion, Applicants submitied
a statement of material issues not in dispute (hat declared “[sjheltering is not
a planned protective action option under the NHRERP for the general beach
population in ERPA-A in a gencral emergency or in any other for[e]seeable cir-
cumstance.”™ Applicants justified this statement by reference to (1) a Licensing-
Board-ordered “Common Reference Document™ that the parties stipulated con-
tains all NHRERP provisions associated with an ERPA A general emergency
protective action response from the August 1986 record version of the plan
through the current February 1990 version of the plan, and (2) a January 191
State memorandum, as attested 10 by Stawe Emergency Management Director
George Iverson during a later telephone conference with the Board. Intervenors
couniered with a statement that there were genuine issues in dispute concerning
“(w]hether sheltering is an anticipated and thus, planned, protective action opuon
under the NHRERFE," and “[w]hether sheltering as it is presently a protective
action option under the NHRERP accomplishes the stated goal of maximizing
dose savings for the beach population of ERPA-A under the current provisions
of the plan which contain no implementing procedures for that option and which
apparently distinguish between different classes of beach goers.™ As support for
their statement, Intervenors submitied the affidavit of Jeffrey Hausner, a sell-
employed emergency planning consultant who, for 3 year, prior to April 1991,
was the principal radiological emergency response official for the Common-
wealth of Massachusetts,

In a May 1991 order, the Licensing Board ruled upon Applicants’ summary
disposition request. LBP-91-24, 33 NRC 446 (1991). Refusing 1o accept
Intervenors® statement of material issues in dispute, the Licensing Board declared

¥ Licensees’ Motion for Summary Disposition of Record Clanfication Directive in ALAB 939 (Mac. 29, 1961)
ald

9 Oppasition of the MassAG and NECNP 1o the | fs") Motion for Summary Disp (Ape. 22, 1991)
at 9 [herewrafier intervenon’ Summary Disposition Opposition|
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that their statement was based upon the already rejecied assumpuon “that
New Hampshire should [shelier the general beach population] because of the
advanisges of that option and because of the guidance in NUREG-0654/FEMA
REP 1. Id at 451 (emphasis in original). Instead, finding that Applicants’
stalement that there is no genuine issue 10 be heard was supporied by the
administrative record, the Licensing Board granted summary disposition in favor
of Applicants and declared that the Appeal Board's prior concerns regarding the
sheltering issue were now moot. intervenors appeal this deieriination.'®

11, ANALYSIS

Intervenars challenge the Licersing Board's sumiary disposition decision
on two grounds, one procedural and one substantive. They assert initially
that the Licensing Board improperly granted Applicants’ summary disposition
request without first permitting them 1o undertake discovery. Intervenors also
attack the merits of the Board's ruling, claiming that its decision in Applicants’
favor was grounded upon a misinterpretation of the term “planned” as State
emergency response officials have employed it 1o describe the use of evacaation
as the protective action option for the ERPA A general beach population.
According 10 Intervenors, the Licenting Board incorrectly concluded that the
State's description of evacuation as the only “planned” option for the beach
population was equivalent to saying that the shelier-in-place option had been
discarded, as opposed to simply not planned for, as a protective action choice
for that population. As support for this premise, they rely principally upon Mr.
Hausner's conclusion, as set forth in his affidavit, that on the basis of his review
of the relevant portion of the record and his experience in emergency planning
matters he believes that the Staw still contemplates using the shelter-in-place
option for the general beach population. Intervenars assert that his declaration

101 ALAB-924, the Apped! Boand meisnded three othier mattens 1o the Licersing Board in sddition 1 the issue
of the adequacy of the NHRERP's provisions regarding sheliening for the genertl beach lation. Sex 30 NRC
ot 373, The L Board previously issued other rulings resoiviig those issues, see LEP-90-44, 32 NRC 433
(1999), LEF-90-12, 31 NR{. 427 (1990), from which buervenors also nowed an appeal, se¢ Notce of Appeal
(June 11, 1991) & 1-2 In their menis brief fled with te Cammis (on, Intervenors nonetheless have limited theu
appellate challenge solely 10 the Licensing Board’s beach popn iation sheliering devision i LBP-91-24.

Also in this regard, as was noted earlior, see sgre p 149, 10 ALAB 924 the Appeal Bowrd suggested (hat
sheliering ion would be necessary W ensum the sppmpriaie use of thal prolecuve action oplion i
BRALON under condition 2 mvalvisg physical impedimens 1 evacuauon, such i fog, snow, hazandous
bridge or rosd conditions, or highway constmuction 1n LEP-90- 12, the Licensing Board found additional planning
h*:mwmumsmwwmwdmohm‘

mﬂmmmwyuummmwu—myw See 31
w453 alh:hcw Gar and Electric Co. (Thablo Canyon Nuciear Power Plant, Units | and 23, CL1.84.12,
20 NRC 249, aff" d sub nom. San Ligs Obicpo Mothers for Peave v NRC 751 F 24 1288 (D.C. Cir 1984), wacaied
in
~y

part and reN' g en bunc granted, 760 F 24 1320 (D.C. Cir 1985), off ' en baac, 789 F.24 26 (D.C. Cir ), cert
denied, €YU S 90 (1986)). Before us, luervenars have not contestied ihat nuling.
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created a material issue of fact that preciuded the Board from entenng summary
judgment in Ap, canis’ favor,

Both Applicants and the Swaff urge us 1o reject these Inervenor chalienges.
They assen that Intervenors were not entitled 1o any discovery because they
failed to comply with the requirements of 10 CF.R. §2.749(¢) concerning
discovery relating (o summary disposition motions, Both of these parties also
contend that Applicants’ showing established that sheltering is not a protective
action option for the ERPA A general beacli population and that Mr. Hausner's
affidavit was insufficient to establish any genuine issue of material fact in this
rogard.

A. Looking first to Intervenors' discovery entitiement claim, i 15 apparent
that section 2,749(¢c) furnishes the wmplale against which we must gauge
Intervenors’ procedural concern. Thai section provides:

Should it appear from the affidavits of a panty opposing the motion [for sunmary disposition]
that he cannot, for reasons stated, present by affidavit facts essential o Ty his opposition,
the presiding officer may refuse the upplication for summary decision or may order a
continuance o permit affidavits 10 be obisined or make such ather arder as is appropriste
and a determination to that effect shall be made & matier of record

In line with this provision, a party asserting that it needs discovery 1o respond 10 &
summary disposition motion must identify by affidavit what specific information
it seeks 1o obwin; in the absence of such a showing, & Board is free 1o grant
summary disposition (upon & determination that there are no genuine issues of
material fact) without providing for discovery. See Wisconsin Eleciric Power
Co. (Point Beach Nuclear Plant, Unit 1), ALAB-696, 16 NRC 1245, 1263 &
n.32 (19%82).

In this instance, in responding to Applicants’ summary disposition request,
Intervenors made only a general statement suggesung that further discovery
should be permitted and, thereafter, a hearing should be held" They did
not, by affidavit or otherwise, make a specific showing establishing what
information they expected 10 gain through discovery and how that information
was essential support for their opposition to Applicants’ summary disposition
motion. Because they failed to make the appropriale presentation Consistent
with section 2.749(¢c), Intervenors cannot now complain that they have been
deprived of any right 1 conduct discovery. We thus find no foundation for this
assignment of error.

B. Turning to Intervenors' substantive complaint, we did note previously in
this proceeding, although as pan of our effectiveness decision, that “so long as
sheliering remains @ potential, albeit unlikely, emergency response option for

PRSI
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the beach population, the NARERP should contain directions as 10 how this
choice is 10 be practicably carried out.” CL1-90-3, 31 NRC 219, 248 (1990),
aff 'd sub nom. Massachusetis v. NRC, 924 F2d 311 (D.C. Cir), cert. denled,
112 S, C1. 275 (1991). We observed further that one way 1o resolve the Appeal
Board's concerns would be “identification of the location of sufficient available
shelier together with the means 1 notify the beach population as 10 where this
shelter is located,” an exercise we believed would not be “especially difficult or
time-consuming.” /d. This, however, assumes that sheliering is 10 be utilized
as 2 protective action option for the general beach population. As the Appeal
Board later acknowledged in ALAB-945, if the record in this proceeding now
reflects that under the NHRERP “sheltering is not a planned protective action
option for the general beach population in any faresecable circumstance,” 33
NRC at 177, then the previously identified issue of what actions the State need
take to implement such a protective action Oplion is, as a practical matter, moot.

In their motion for summary disposition, Applicanis sought 10 establish that
the Stue's position is as the Appeal Board suggesied.  As support for this
supposition, Applicants relied upon two factors. One is the NHRERP's Current
provisions regarding protective action options for the general beach population,
As is reflected in the relevant portions of the current version of the plan contained
in the “Common Reference Document™ accepled by the parties, shelienng is
not identified as a protective action option for the general beach population in
ERPA A in a general emergency.”® In addition, Applicants referenced statements
in a January 1991 pleading, which was signed by a Swute Deputy Atorney
General and confirmed in a sworn stalement given by the State's emergency
planning director shortly thereafier.” Intervenors’ protestations (o the contrary
notwiths 4 on their face these declarations by responsible State officials
provided substantial support for Applicants’ position that the State does not plan
to utilize sheltering as a protective action option for the general beach population
in ERPA A in any circumstance it can now foresee.'

12 5o Licensons’ Response (o Mamorandum and Onder of Jamaary M. 1991 (Juo. 28, 1991) w 71108 (NHREKP,
Vol §, &t 6.0-1 w 6.10-4 & Form 210A (Rev. 3, Feb ary 1990)).
3 See Memorandum in Suppon of Licensees’ Motion for Swnmary Disposition of Record Clarificauon Duective
io ALAH 939 (Mar. 29, 1991) &t 5 (citing Memarandum of the [Sute) on ALAB-939 Can. 10,1991} & 1.2, Te
28,493,
W The thrus: of tnervenors’ attack upon thes= record statements by State officials i that they do not reflect the
State's sctual inention regarding use of sheliring for the beach population. Tn light of Intervenars’ failur 10
provide any concrete evidence that thase officials’ swiements cannot be Wken &t face value, see ira p 154, we
see 1o nsasan ok W do so. This is particularly so given the Sute's failure 1 objeet o Applicants’ representations
whmympmsmmﬂmnmmx,mmmmmmmmw
undertake if it peroeives that iis positivn s being russuted  See [State]’s Commenis Regarbng Applicants’
Response W Licensing Board Order of January 11, 1990 (Feb. 16, 1990) a1 2
13 See also Tr 28,468, At earlier pots in this procerding, the record was unciear regarding the Siaie's plan for
and the §ie's plan, a5 onginally undersiond by the p , seemy 1o have evolved. See ALAB-93Y
42 NRC a1 17379, A~ currently undemstond, however, the Stata’s plan not (o include the sheliern-place opon
(C onlinued)
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In the face of the plan's current provisions and these statements “straight
fror the horse's mouth™ that both fully comoborate Applicants’ position that no
genuine issue of material fact exists relative (0 the Swie's ntention not o use
the shelter-in-place option for the general beach population, 10 avoid summary
disposition on this matter Intervenors had (o present contrary evidence that was
$0 “significantly probative” as (o create @ material factual issue. See Anderson v.
Liberty Lobby, Inc., 477 U.S, 242, 249-50 (1986). In his affidavit, Mr. Hausner
does declare that the State intends 1o utilize sheliering as a protleclive action
option for the beach population. As his affidavit nonctheless makes clear, Mr.
‘Hausner's position in this regard is not based upon any concrete, first-hand
knowledge about what the Swte intends 1o do. Rather, he provides what is at
best an “educated guess” aboul the State's intentions. His speculation in this
regard can hardly be described as so “significantly probative”™ that it creates a
malerial factual issue.

Simply put, Intervenors failed to counter the Apphicants’ showing that was
based upon the record before the Licensing Board and cstablished that no
material issue of fact now exists regarding the Stwate's inteation not 0 use
sheliering as @ protective action option for the general beach population in
ERPA A in a general emergency, Because the matters remanded by the Appea
Board were rooted in the central premise that it was the State's intent to
employ sheliering in some form as @ protective action option for this population,
Applicants also were correct in asserung that those matters are no longer at
issue. Therefore, contrary 0 Intervenors’ claim, the Licensing Board acted
appropriately in granting summary disposition in favor of Applicants.

for the general beach population i & genenl emergency i fully consisient with evidence on the record on 1he
limited vaiue of shelienag as o protective option. See LEP-88-32, 28 NRC @t 75968, Indeed, the ovolution in
the State's plan (or &t loast the parties’ understanding of that plan) has been i a duection that makes the pian
miore consistent with the weight of evidence on the record than 1t was at the tme of LEP-B832, the Licensing
Board's initial decwion addressing sheliering
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e 1. CONCLUSION
For the foregoing reasons, the Licensing Board’s decision in LBP-91-24, 33
NRC 446, is @ffirmed.
IT 1S SO ORDERED.
For the Commission’®

| SAMUEL J. CHILK
Secretary of the Commission

Dated at Rockville, Maryland,
this 3d day of April 1992.

16 Commissioner de Planque abstained, and Commissioness Custiss snd Remick did not participaie o this martes
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

lvan Selin, Chairman
Kenneth C. Rogers
James R. Curtiss
Forrest J. Remick
E. Gall de Planque

in the Matter of Docket Nos. 030-05980
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USR LIGHTING, INC.

U.S. NATURAL RESQURCES, INC.

LIME RIDGE INDUSTRIES, INC.

METREAL, INC.

(Bloomsburg Site Decontamination) April 10, 1992

The Commission denies the NRC Staff's petition for review of the Licensing
Board’s orders framing issues for resolution in the proceeding with respect o
jurisdictional matters and the Licensees’ financial resources. The Cummission
observes, however, that an earlier Appeal Board ruling in the proceeding, ALAB-
931, 31 NRC 350 {1990), constitutes the law of the case and that the Licensees’
financial resources cannot be a deciding factor in deciding the necessity of the
safety measures at issue in the proceeding.
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RULES OF PRACTICE: INTERLOCUTORY REVIEW

A petition for review of an interlovutory order must meet one or more of the
criteria in 10 CF.R, §§2786(b) and 2.786(g).

RULES OF PRACTICE: INTERLOCUTORY REVIEW

The expansion of issues for litigation in a proceeding rarely affects the basic
structure of a proceeding in such a pervasive or unusual way as 0 warrant
interlocutory review,

ATOMIC ENERGY ACT: SAFETY STANDARDS

The extent of Licensees' financial resourres cannot be a deciding factor in
determining whether the actions ordered by the Staff are necessary 1o adequately
protect public health and safety. The Licensees' solvency has no relevance to
determining the hazard or the need for action to address the hazard at a site
potentially requiring decontamination or other remedial actuon.

LICENSING BOARDS: AUTHORITY

RULES OF PRACTICE: LAW OF THE CASE

Licensing Boards are obligated to adhere o the decision of higher tibunals
in the Commission's adjudicatory system. Thus, the decision of an appellate
tribunal, even at an interlocutory phase of the proceeding, constitutes the law of
the case as to questions actually decided or decided by necsssary implication.

MEMORANDUM AND ORDER

The NRC Staff has petitioned the Commission for review of an unpublished
interlocutory order of the Atomic Safety and Licensing Board, dated December
13, 1991, in which the Board denied the Staff’s reques: for clarification or
reconsideration of certain issues that the Board identified in a September 10,
1991 order as germane W the resolution of this proceeding. Safety Light
Corporation and USR Industries (hereinafter “Licensees™) urge the Commission
to deny the petition. For the reasons stated in this Order, we deny Stff’s petition
for review.

Before we address Staff’s petition for review, the appropriate standards for
review of interlocutory orders merit reiteration because neither Staff ner the
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Licensees have properly addressed those standards in their filings before s
Staff relies on 10 C.F.R. § 2.786(b) as the basis for the Commission’s aking
review of the disputed aspects of the Licensing Board's ordess. However, in
addition 1o showing that one or more of the five crileria in secuon 2.786(b){i)-(v)
are met, Staff is also obligated 1o demonstrate that its petiion meets one of the
criteria in 10 C.FR. §2.786(g) because the orders for which review is sought
are essentially interlocutory in nature.

When the Commission adopted its revised appellate procedures last year, the
Commission preserved the existing case law standard for inierlocutory review.
Procedures for Direct Commission Review of Decisions of Presiding Officers.
56 Fed, Reg. 29,403 (June 27, 1991). As a general rule, interlocutory review
has been disfavored and is not allowed under our rules of practice. 10 C.FR.
§2.730(1). Over the years, the former Atomic Safety and Licensing Appeal
Board recognized certain limited exceptions 10 this prohibition in extraordinary
circum~ances under which a party could ask the Licensing Board w refer a
matter for interlocutory appellate review or could seek “directed certification”
from the Appeal Board itself.? In establishing the new appellate structuse under
which the Commission will conduct any appellate review of decisions and
actions of presiding officers in agency adjudications, the Commission codified in
section 2.786(g) the existing standard governing interlocutory review pursuant
10 10 C.FR. §§ 2.718(i) and 2.730(f). Thus, in addition to mecting one of the
criteria in section 2.786(b), the petitioner seeking interlocutory review must also
show that the certified question or referred ruiing either

(1) Threatens the party adversely affecied by it with immediate and senous irreparable
impact which, as # practical mauier, could not be alleviated through a petition for review of
the presiding officer’s final decision, of

(2) Affects the basic structure of the proceeding in & porvasive or unusual manner,

10 CFR. §2.786(g).

In this context, Staff’s petion for review is properly undersiood as a request
for directed certification, In particular, Swaff asks the Commission 10 undertake
review and reverse the Licensing Board insofar as the Board adopted the
following two issues:

What fiscal resources are acwally available w the Licensces, either as probabie payments
under their insurance policies or as expenditures from their own corporate resources?

| The Licensess quote 4 supemeded version of our rules in their answer o Suil'y petition. Our current nile,
effective July 29, 1991, was published & 56 Fad. Reg. 29400, 29 4(6-10 (hune 27, 19891)

10 CFR $2.7180); see, ¢4, Viry'mia Electric and Powsr Co. (Noth Anna Power Swauon, Units | and 2),
ALAB-741, 18 NRC 371 (1983); Public Service Co. of indiana (Masble Hill Nuclear Generating Statior, Usi's |
and 2), ALAB-80S, § NRC 1190 (19773
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and

Since the Bosrd has already noted (Tr, 563.564) that there & &t this pownt no law of the case
on such matters as jurisdiction, are there any matters of fact needed 10 clanfy this vsue 5o
that we can rule on it with finality”

Order (unpublished) at 6-7 (Sept. 10, 1991). Staff contends that the Licensing
Board's refusal in its December 13 order to reconsider the adoption of the two
issues is “contrary to established law and constitutes a prejudicial procedural
error which *  catens 1o affect the basic structure of the proceeding in a pervasive
manner.” NRC Staff’s Petition at 2 * The Licensees support the Board's adoption
of the issues and suggest that neither warrants Commission review.

Whatever the merits of Staff's position on the particular issues, we do not
believe that our review is necessary at this ime. The harm, if any, that Staff may
suffer is largely prospective in nature. The Licensing Board has not precluded
Staff from putting on its own case or from ultimately demonstrating that the
questions are not determinative of whether Staff’s orders should be sustained.
At most, the Licensing Board has included within the scope of its deliberations
two questions that may shape its final decision. In earlier proceedings, even if
there was a conflict with prior precedent, the mere expansion of issues rarely
has been found 10 affect the basic structure of a proceeding in such a pervasive
or unusual way as Lo wamrant interlocutory review * We think the same principle
holds true in the circumstances now before us and, thus, do not believe that
interlocutory review is warranted under the criteria of section 2.786(g).

By declining review, we do not mean (o imply that the soundness of the
Licensing Board's actions is free from doubt. Although the extent of the
Licensees' financial resources, even by Staff's admission, has some relevance
1o this proceeding. the extent of the Licensees’ financial resources cannot be
a deciding facta : determining whether the actions ordered by the Staff
are necessary to ade -ately protect the public health and safety. See Union
of Concerned Sciemtists v. NRC, 824 F2d 108, 114-18 (D.C. Cir. 1987).
The Licensees’ solvency has no relevance o determining the hazard at the
Bloomsburg site or the need for acticy v deal with that hazard.

Mareover, the Board's generalization that there is no “law of the case”
appears 0 be - sweeping. Under the “law of the case” docurine, lower
tribunals are ¢ ally obliged o adhere to the decision of appellate tribunals

’mn«-mwnan, reforence them, SWf appean o rely o the second eritenion in (0 CFR
’2.786(.)““:&!-“ in section 2. 786(F [4)1) andd (iv) a5 2 basis for review

Long Island Lighting Co (Shorcham Nuco. ¥ Power Suaum, Unit 1), ALAB-388, 27 NRC 257, 262 (1948),
citing ALAB-861, 25 NRC 129, 135 (1987) (same case), Cleveland Electric [l uag Co. (Perry Nuclear
Power rlant, Unis | end 2), ALAB-706, 16 NRC 1754, 1797 (1982), and Pennrylvania Power and Lighi Co
(Susquehanns Sweam Electnc Station, Units 1 and 2), ALAB-641, 13 NRC 550, 552 (1981)
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in subsequent proceedings in the same case, even if the appellae body has
decided an issue at an inerdocutory phase of the proceeding® The doctrine
applics, however, only to questions actually decided o decided by necessary
implication. Bankers Trust Co. v. Bethlehem Sieel Corp., 761 F.2d 943, 950 (34
Cir. 1985).

In ALAB-931, 31 NRC 350 (1990), the Appeal Board found that USR
Industries’ sale of Safety Light Corporation in 1982 was a transfer of control
within the meaning of section 184 of the Atomic Energy Act and that the failure
10 notify the NRC of the proposed transfer and the failure 1o have oblained
consent were a sufficient foundation for the wclusion of USR Industries in the
enforcement orders, 31 NRC at 368. Although this finding may be challenged n
a petition for review of the Licensing Board's initial decision al the conclusion
of proceedings before the Board, the Appeal Board's finding in ALAB-931
coastitutes the “law of the case™ at this point which must be followed by the
Licensing Board. The Appeal Board left open, however, the question whether
certain other matters needed 10 be resolved which might bear on jurisdiction
over USR Industries and its subsidiaries. See id. at 367 n.53 & 370 n.60. With
respect o these other matters, there appears 10 be no “law of the case™ and,
thus, further inquiry may be appropriate,

We see no need, however, 10 undertake a closer examination of either issue
raised by the Staff at this tme. We think it more appropriale O reserve our
review, if necessary, 10 a more fully developed record and focused decision
on the merits. To the extent that Staff or any other party believes that it has
been aggrieved by the Licensing Board's initial decision related 10 these or
other matters, the Commission will consider appropriate petitions for review in
accordance with section 2.786(b).

S Sea Lyons v. Figher, 888 F.24 1071, 1074 (Sth Cir. 19%9), cere. denied. 110§, (1 2200 (1990); Nationui Airlines,
Inc. v. Insernational Ass'n of Machinistr and Aerospace Workers, 430 F 24 957 960 (Sth Cie 1970, cert denied,
400 US. 992 (1971). Licensing Boards are cettainly hound 10 foliow the direcuves of higher level wibunals in
the Commission's adjudicatory system. See Sowth Caroling Electrc enid Gas Co. (Virgll C. Summer Nuclear
Station, Unit 1), ALAB-663, 14 NRC 1149, 1150 (1981}, review decliaed. CLIS2-10, 15 NRC 1377 (1982);
Public: Service Co. of New Hampahire (Seabrook Sution, Units | and 2), LEP-88-6, 27 NRC 245, 251 52 (1948)
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Accordingly, Staff’s petition for review of the Licensing Board’s orders of
September 10 and December 13, 1991, is denied.
IT 1S SO ORDERED,

For the Commission®

SAMUEL J. CHILK
Secretary of the Commission

Datea at Rockvilie, Maryland,
this 10th day of April 1992.

8 Chairman Selin and Commissioner Remick were ot svailable for th affirmation of this onder, If they nad been
present, they would have approved 1t
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Cite as 35 NRC 163 (1992) LBP-92-7

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:

Pete’ B. Bloch, Chair
Dr. Jerry R. Kline
Dr. Peter S, Lam

in the Matter of Docket No. 030-29626-OM
(ASLBP No, 92-653-02-OM)

(Byproduct Materlal License

No. 24-24826-01)

(EA 81-136)

(License Suspension)

PIPING SPECIALISTS, INC. April 17, 1982

The Board issues subpoenas at the request of a4 party and expresses its
appreciation for the appearance of the witnesses. It also requires prefiled writien
direct testimony in this enforcement case but permits parties to avoid filing
written statements to the extent that they have made reasonable efforts to obtain
the prefiled testimony or have special reasons for not wanting to obtain it from
a particular witness.

RULES OF PRACTICE: ENFORCEMENT CASE; PREFILED
DIRECT TESTIMONY

The Board requires prefiled written direct testimony in this enforcement case
but permits parties to avoid filing written statements (0 the extent that they have
made reasonable efforts to obtair the prefiled testimony or have special reasons
for no’ wandng (o obtain il from a particular witness.
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MEMORANDUM AND ORDER
(Subpoenas:  Issuance, Explanation and Related Matters)

MEMORANDUM

We are issuing the four subpoenas requested by the S:aff o the Nuclear
Regulawory Commission (Staff) on Apnil 13, 14, and 16, 1992, Because a
party has requested these subpoenas, we are assured that the testimony of the
subpoenaed witnesses is relevant 1o a full and fa’r hearing of this case and we
have ordered them to appear, according 10 long-established legal wadition and 1o
the regulations of the Nuclear Regulatory Commission (10 C.F.R. §2.720(a)),
We appreciate the appearance of the witnesses.

The subpoenas require cach of the witnesses (o appeai at the beginning
of our proceeding. However, all four will not be first o tesufy. Hence, we
authorize the party that requested the subpoenas (in this instance, the St2fh), o
arange a reasonable time for each of the witnesses 10 report 10 the hearing.
This time should be set in light of negotiations between the parties concerning
the s:heduling of witnesses, in light of reasonable needs for the Swff 10 speak
with the witnesses or prepare written direct testimony prior to eliciting their
sworn testimony, and in light of the need for the procesding to progiess without
interruption,

We note that the Staff, in a Motion of Ap:il 13, 1992 has requested
permission 1o present oral testimony in lieu of the writien direct testmony
ordered by the Board on April 7, 1992, This request shall be granted only w0
the extent that the parties have made reasonable efforts o obtain the prefiled
testimony or have special reasons for not wanting to obtain it from a particular
witness.

We are aware that the Administrative Procedure Act, 5 US.C. §556(d),
contains the following sentence: “A party is entitled to present his case or
defense by oral or documentary evidence, to submit rebuital evidence, and
to conduct such cross-examination as may be previded for @ full and true
disclosure of the facts.” Under our ruling, a witness may swear (o the accuracy
of prepared written direct testimony and must be present for cross-examination
Consequently, the party will have an oppox tunity to present testimony “in oral or
documentary form,” and we will have an opportunity to examine the demeanor
of the witness. The ~rocedure we have adopted will save time and will avail us
of all the evidence.

TNRC Suff Motion for Leave 1o Presens Oral T y of Subp § W {Mokion)
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We understand the short ume period available @t this tme for preparing
writlen testimony. Hence, we are requiring only that the partics make reasonable
efforts to prepare in advance all or part of the testimony of cach witness, We
also would understand a party's difficulty, and would grant an exemption from
the requirement for writ'sn direct testimony, with respect (o hostile or unfriendly
witnesses or those with respect 10 which the party has special reasons for
requesting a complete or partial exemption from the requirement for writlen
direct testimony.

As the Staff correctly notes, at page 1 of its Motion, the Commission's
regulations do not require the submission of written stimony in enforcement
proceedings. 10 C.Fic. §2.743(b)(3). However, we consider our Order of April
7 w be authorized by 10 C.F.R. § 2.718(d) and (¢); see also 10 CFR, § 2.721().

ORDER

Fox all the foregoing reasons ¢ad upon consideration of the entire record in
this matier, it is this 17th day of April 1992, ORDERED, that.

1. The Board shall issue the subpoenas requested for Mr. Barry Mitchell,
Mr. Aaron L. Reil, M-, James A. Hosak, and Ms. Rene Husberg.

2. The Board authonzes the Swaff of (e Nuclear Regulatory Commission
0 accommaodate the convenience of the witnesses, « nsistent with the needs of
this proceeding, with respect to the time at which parties are required (0 appear
at the hearing.

3. The parties shall make reasonable efforts (o prepare written direct testi-
mony. Exemptions from this requirement may be granted for specific witnesses
upon motion,



3 ‘f‘.'
I
%,
5. 4. This Memorandum and Order shall be served together with the subpoe-
i nas.
THE ATOMIC SAFETY AND
g LICENSING BOARD
i Dr. Jerry R. Kline
ADMINISTRATIVE JUDGE
.
]
: Dr, Petor S, Lam
3 ADMINISTRATIVE JUDGE
|
; Peter B, Bloch, Chair
) ADMINISTRATIVE JUDGE

Bethesda, Maryland
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Cite as 35 NRC 167 (1982) LBP-82-8

UNITED STATES OF AMERITA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Charles Bechhoefer, Chairman
Dr. Richard F. Foster

Freaerick J. Shon
In the Matter of Docket No. 040-08889-ML
{ASLBP No. 91-638-01-ML)
(Byproduct Material Was's
Disposal Licanss,
ENVIROCARE OF UTAH, INC. April 30, 1992

In a proceeding involving the licensing of a facility for the disposal of section
11e(2) uranium and thariom byproduct maierial, the Licensing Board determines
that the only petitioner for intervention lacks standing and, accordingly, that its
petition for intervention and request for a hearing should be denied and the

proceeding terminated.

Ay OMIC ENERGY ACT:  STANDING TO INTERVENE

Section 189a(1) of the Atomic " nergy Act, and implementing NRC regula-
tions, provides an opportunity for hearing 10 “interested” persons and, accord-
ingly, requires persons to possess standing in order to participate as a matter of
right in a hearing.
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RULES OF PRACT'CE:  STANDING (INJURY IN FACT)

An alleged injury that is neither caused by the licensing of a faciliny nor could
be alleviated by license conditions imposed on the facility cannot be recognized
as a basis for injury in fact,

RULES OF PRACTICE: STANDING (INJURY IN FACT)

Perpetual joint and several liability for onsite incidents involving byproduct
wasie, irrespective of fault, as imposed by the Superfund statute, can constitute
injury in fact for a waste disposer 1o intervene in a proceeding involving licensing
of a ~aste disposal facility, as long as the disposer has shown sufficient interest
in considering use of the facility in guestion.

RULES OF PRACTICE: STANDING (INJURY IN FACT)

It is not & valid basis for denying injury in fact from the licensing of a facility

that (he potential user of the facility could aliernatively establish its own facility,

{ particularly where the potential user claims no expertise in the establishing or
operatng of such a facility.

RULES OF PRACTICE: STANDING (ZONE OF INTEREST)

Although historically economic injury has been held not 1o constitule a zone
of interest sought 1o be protecied by the Atomic Energy Act, the amendment of
section 84a(1) to include consideration of the economic costs of the disposal of
byproduct material expanded the zone to include certain types of such injury.

RULES OF PRACTICE: STANDING (DISCRETIONARY)

A petitioner that lacks standing of right may nonetheless be granted standing
as & matter of discretion, based on a weighing of six specified factors. Portiand
General Electric Co. (Pebble Springs Nuclear Plant, Units 1 and 2), CLI-76-27,
4 NRC 610, 614-17 (1976).

RULES OF PRACTICE: STANDING (DISCRETIONARY)

Intervention on a discretionary basis has not been granted in a proceeding
where no other intervenor had established standing of nght. Before intervention
founded on discretionary standing were granted in such a case, there should be
cause to belicve that “some discernible public interest will be served by the
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facility nor allevised by any conditions that we could impose on the facility.
See Simon, supra, 426 U.S. w 3%

(i) As noted above, the second basis (costs of shipping ¢lf sie, w8
compared (0 onsite siorage) has boen withdrawn in light of Ker -MoGee's
agreement 1 0 dispose of its wasies.

(iv) The first basis listed reprosents the only potentially vigble basis for
of right proffered by Kerr-McGee. Namely, Ko MoGee asserts
liability for onsite incidents should it store wastes o Envirocare, Kerr-
McGee relies on the Superfund statute to support this claim of potentia) damage.
We review this claim in some detail,

Kerr-MeC se assens — and no other party appears (o dispute -~ that some
of the waste material on the West Chicago site 15 subject o Superfund liability.
Such liability arises from section 107(a) of the Comprehensive Environmenia!
Response, Compensation and Liability Act (“CERCLA™), 42 US.C. §9607(),
which reads in pertinent part:

9607, Liabiity

(a) Covered persons, scope

Natwithstanding any other provision of tule of lew, and subject anly 10 the delenses set forh
i subseation (b) of this sedtion —

i

(3) any person who by contrect, agreement, o aeherwise sranged for diposal o
weatment, o arranged with & transporter for transpon for disposal or treatment, of hazardous
substances owned or possessed by such person, by any other party or entity, a1 any facility
owned or opersied by another party or entity snd containing such hazardous substances,

.., from which there is o release, or & threatened release which ceuses the ncurrence
of response costs, of # hazardous substance, shall be liable for

(A) #!l costs of removal or remedial action incuned by the United States Governinent
or & State not inconsistent with the national cantingency plan;

(B) any ather necessary vosts of response incurred by sny other person contisient with
the national contingency plan, and

(C) damages for injury 10, destrucion of, or loss of watural resources, inclading the
reasonable vosts of ausessing such injury, destruction, or loss resulting from such & release.

There are relatively few defenses against lability under the foregoing provi-
sion, They are all set f* ia section 107(b) of CERCLA, 42 US.C. §9607(b),
which reads:

(b) Defenses

There shall be no liahility under subsection (8) of this section for @ person otherwise
linble who can establish by & proponderance of the evidence that the release or threst of
release of & hazardous subsiance and (he: damage resulting therefrom wore caused solely by
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(1) an sat of God,

(2) wn st of war,

(3) an sot o omission of & tind pany oher than an employee o sgent of the
defendant, o than one whose 86t O omissm ocouns in coumection with & contrectun
relutionship, existing directly of indirecaly with the defendant (eaceq ), if the defendant
esubiishos by & propaadenance of the evidence that (a) he exercised due care with respeci
10 the harardous substance conoerned, Wking o connderation the chartensiios of sudh
harardous subsiance, in light of all relevami facts wnd cocumatances, and (b) he ook
precautions against foreseoable acts or anissians of wny such third pany and the consequences
that eould foresceably result from such acls o aenissions, o

(4) any combination of the foaregoing pacagraphs

Kerr-MoGee asserts that the Superfund Liability remains with it notwithstand-
ing the transfor of the waste material 10 a disposal site such as Envirocare and
notwithstanding that the damage giving rise 10 the liability occurs while the
material is in the disposal facility's control and possession (and through no faull
of Kerr - McGee, its employees or agents). Kerr-McOee also claims that it could
be jointly and severally liable under the Superfund statute not only for damages
from its own wasie but also for damages from (he wastes of others stored at
the facility that may become commingled with it own waste, Therefore, Ken-
McGee reasons, it has an obligation & assure that the waste is handled and
stored in as appropriste @ manner as possible, at a facility designed 10 assure
that its waste is nroperly stored 10 prevent damages from arising and, in addition,
will not become commingled with the wastes of other disposers ™

Kerr-McGee claims that its intervention into this proceeding is an appropriate
wity W effectuste its interesi in achieving this goal and, accordingly, that
its interest will be affected by the results of this proceeding.  Kerr-McGee
particularly emphasizes i.s 233 et in assuring that its wastes are kepl separate
and apant from wastes provigee! vy other customens of the facility, (o avoid joint
and several liability and 10 assure that any eventual Superfund hability on its
part is limited to that arising from its own wastes.

In response, the Applicant and Staff cach assert that, notwithstanding the
Superfund liability, Ker-McGee does not have an interest in the Envirocare
proceeding, because il may never seek 10 store its wastes al the Envirocare site.
They deem Kerr-McGee's interest described above as being 100 speculative w
serve as a basis for standing 1o perticipate in the proceeding.

The Applicant and Staff acknowledge that there currently is no licensed
disposal site that would be authorized to accept Kerr-MeGee's West Chicago
wastes. They also acknowledge that application: are currently pending for
such authority &l two separate facilities, the Envirocare facility and one other

¥ No party has claimed that Superund Lishiliny weuld nat exiend 1o mutenuls sored a0 an NRC regulaied site
such as Envimeare, and wo thus do not explore the remificalions or legal validity of such o claim
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that it has not inguired about how much unused capacity remains svailable at any
such site, whether any site has sofficient excess capacity 10 acommodate the
West Chicago tailings, or whether the owners would be willing o accept Wesl
Chicago wastes. The Swff adds that any site owner subject 1o NRC regulation
would have 10 sock a license amendment W permit its sile o receive the Wesl
Chicago wastes, and any site owner subject (o Agreement Site contral would
have 10 oblain necessary regulatory approval from such Staie.

We acknowledge that the existence of identified sites of this type might
casily undercut Kerr-MceGee's claim of injury from the licensing of Envirocare.
Bul we are rejecting this second calegory of potential sites for essentially the
same reason we rejecied the first — the lack of identified site whose owner 18
expressly willing and able 10 handle Kerr-McGee's wastes. None of the siies
would currently be available o take the West Chicago wastes, and ne sile owner
has scught 10 make its site available. Indeed, the record includes 19 suggeston
that any owner would wish 10 do so. Absent such a showing, the theoretical
acoeptability and potential availability of such sites does not elevate them 1o the
status of available alternatives — particularly given Kerr-McGee's expressed
need for disposing of the wastes as soon as possible.

Finally, the Staff's third category of potentially available sites are commeorcial
disposal facilities licensed 10 receive section 11e(2) byproduct material  The
Staff acknowledges that no such facility is currently licensed, and it indicates
knowledge of only two that are soeking regulatory approval for that purpose —
the Envirocare facility (involved in this proceeding) and the Texcor Industries
facility in Texas, mentioned carlier. The Staff indicates that it has had informal
conversations with oihers who might seek to establish such facilities.

In our view, based on the representations of both Kerr-McGee and other
parties, only the Envirocare and Texcor facilities constitule viable options for
the near-term disposal of the West Chicago wastes. As Kerr-McGee points out,
“(tJhere are only two potential sites out [) there . . . . [t/he available optons
wre Envirocare and Texcor. ™" The record additionally reflects that authoriies
und public opinion in the State of inois view the Envirocare sile as the prime
option for wasie disposal® and, for purposes of sunding, we must give credit
10 these statemenis (which are reiterated by Korr-McGee),

As the Staff points ow,® Kerr-McGee's interest in the Envirocare facility
would be s**onger if it had taken stops o arrunge for potential disposal at that
site —— @ siep it has apparently not taken, We disagree, however, with the
Staff's conclusion that, absent any such arrangement, Kerr-McGee's iterest in

Wi n,m,
:lqu. fow Meaning, dated Feruary 25, 1990, 01 45 and various sttachmmenis
1. 51
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the Envirocare facility would necessarily be 100 hypotheucal and speculiative 1o
constitue a valid interest.

In our view, there are currently only fwo potential facilities for the near-lerin
disposal of Kerr-MoGee's wastes that we must consider i ev-lusting Keer-
McGee's standing 10 participaie in this proceeding — Envirocare and Texcor.
If Kerr-McGee had expressed an anent (0 use either Envirocare of Tevoor o
both, or perhaps the first licensed, we would have no difficclty in com ' Yo
that Kerr-MoeGee has an interest (o assuring that either or both of these facilives
meel its special noed for acceplable long-term isolation and separation of i
wastes. Such assurance 15 needed 1o preclude Kerr-MoGee from becoming liable
for damages caused by improper handling and storage of its own wastes and
gencrally and severally liable under CERCLA for damages caused by wasles
generated by others that become co-mingled with its own wasies.

Kerr-MeGee, however, has not even expressed the intent thal would provide it
standing 10 protect against CERCLA lability. The farthest that it has gone is its
statement that it “consider(s] Envirocare as an aliernative site for the malerials ™
It also stated that “we have no preference as between Texcor and Envirocare of
anyone else."® Something more is required, 1o provide the concrete interest that
must be demonstrated under the Commission's Rules of Practice. Otherwise,
the Applicant might be required (o make extensive changes 10 its facility w
accommodate the CERCLA liability of & single polential customer that has not
expressed any inient (o use the facility.

Absent such an expression of intent, we conclude that Kerr-McGee has falled
10 demonstrate its interest in this proceeding. 1t has not met its burden in
establishing injury in fact. Kerr-MeGee thus lacks standing of right 1o participale
in this proceeding.

3. Zone of Interest

Given our conclusion on injury in fact, we need nol rule on the second aspect
of standing, .., whether the asseried injury of Kerr-MeGee falls “arguably
within the zones of interest™ sought 10 be protected by the statute being enforced
~ here, the Atomic Encrgy Act or NEPA. See Pebble Springs, CLI-76-27,
supra, 4 NRC at 614; see also Air Courier Conf., supra, 112 L. Ed. 24 al
1134; Association of Data Precessing Service Organizations, Inc. v. Camp, 397
U.S. 150 (1970). Because an appeal of our dewwrmination might well be taken,
however, we believe it 1o be useful o express our opinion on whether the only
basis for standing thet we have found could have merit arguably falls within
the zones of interest of the foregoing statutes — namely, potential CERCLA

By 10
By 15 (comeced;
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lusbility of Kerr-MoGee from improper handhing and storage of s wasies and
from the co-mingling of is wastes with those of others.

The Applicant and Stafl have cited a number of cases holding that economic
matiers of varlous sorts are nol within the zones of interests sought W be
protecied by the Atomic Energy Act or NEPA In particular, either or both
rely on, inier alia, Pebble Springs, CL1-76-27, supra, 4 NRC at 614; Virginia
Electric and Power Co. (North Anna Power Station, Units 1 and 2), ALAB.
342, 4 NRC 98 (1976); and Long Island Lighting Co. (Jamesport Nuclear
Power Swaton, Units 1 and 2), ALAB-292, 2 NRC 631, 63839 (1975), On
such basis, thoy assert that Kerr-MeGee's interests are likewise not within a
qualifying zone of interest and, on that ground as well, Kerr-MoGee has falled
10 establish swending.

We have reviewed those and other cases of the same son — ¢.g., Sacramenio
Municipal Utility District (Rancho Seco Nuclear Generating Station), CL1-92-2,
35 NRC 47 (1992), appeal pending sub nom. Environmenial and Pesources
Conservation Organitation v. NRC, No, 92.70202 (9th Cir,, filed Apr. 2, 1992)
{economic irterest of plant employees in employment at plant that was shutling
down for management-determined reasons eot within protected zone of interest).
We agree that they do hold that, at the tme of their issuance, the particular
economic interest being asseried did indeed fall cutside the vones of interest
sought 10 be protected by the governing statutes. But, as Kerr-McGee observes,
the ceonomic interest it secks 10 assert (vis-a-vis its CERCLA liability) depends
upon an amendment (0 the Atomic Energy Act that was nol in effect at the ume
of (or, with respect 1o the Kancho Seco decision, did not upply 10) the foregoing
decisions

The amendment in question was cnacted in 1983 * It madified section 84a(1)
of the Atomic Energy Act to include the language underscored below:

% The Commission shall insire that the managomens of any byproduct matensl, s defined
in section 11.6(2), is carried ot o such manner a8 —

(1) the Commissican deems approprisie 10 proteat the public health and safety and
the environment from mediclogicl and nonrsdologicnl hazards sssoviaied with the

wnd with the possession and transfer of such matenal laking inlo acoount
the risk 1o the public Avalih, xafery, and the environmeni, with due considerat on of the
economic costs and such other factins as the Commistion delermines to be appropriale
. |emphasis supphied)

Kerr-McGee asserts that this language added economic considerations 1o
the Atomic Energy Act at least in the area of secuon 11e(2) waste disposal,
enlarging the ambit of the zoncs of inlerest sought 10 be enforved by the Act

B 101, 01304, 114
B L No 97415 (96 Sw 2067 (198Y)
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include claims of the adequacy of the facility satisfactonly W isolale the wastcs
provided by different disposers.™ Although the Applicart and Swfl acknowledge
some change 10 the zones of interest comprehended by the Act, both claim that
the NRC fulfilled its entire obligation in regard 10 (he economic aspects of
waste disposal by its issuance (in 1985) of revised implementing regulations in
10 CFR. Pant 40, Appendix A, The Staff stresses the portion of that revision
that allows reduction in a 1000-year isolation design standard 10 200 years under
cortain chrcumstances ™ They each cite Quivira Mining Co. v US. NRC, 866
F.2d 1246 (10th Cir. 1989) (hereinafier, Quivira).

We agree (and Kerr-McGee does not here dispute) that Qu/vira hold that NRC
satisfactorily recognized economic considerations and performed the requisite
cost-benefit rationalization in its 1ssuance of the 1985 version of Appendix A 1o
Part 40, Beyond that, however, Kerr-McGee cites the Cournt's acknowledgment
the , in approving the 1985 criteria, it recognized that “NRC has pledged
10 take into account ‘the economics of improvements in relabon o benefits
to the public health and safety’ in making site specific licensing decisions
[emphasis added), see 1985 Criteria, Introduction™ and, as a result, concluded
that “this commitment is consistent with the statutory mandate 10 determine that
the costs of regulation bear a ‘reasonable relationship’ 10 benefits.™* Further,
aad significantly, the Court commented that those challenging the regulations
(including Kerr-McGee) “may have cause in the future 0 challenge, in the
context of individual licensing procedures, whether the NRC's application of
(the Introduction of Appendix A to Part 401 achieves the statutory command of
flexibility."™*

We agree with Kerr-McGee that this material persuasively establishes that
issues such as Kerr-McGee wishes 10 raise (concerning the adequacy of material
storage and isolation in light of CERCLA liability) are at least “arguably”
(the only standard that must be met) within e zone of interests sought (& be
protecied by section Bda(1) of the Atomic Energy Act. Thus, adequate storage
and isolation under the critena of the Appendix 1o Purt 40 may not be sufficient
in view of CERCLA liability. But, on the other hand, the added cost (if any) of
constructing the facility and managing its operations o take CERCLA lability
inlo account may exceed the bounds of reasonableness that the Alomic Energy
Act now directs the Commission (o consider. The zones of interests covered
by section 84a(1) of the Atomic Energy Act are thus at least “arguably” broad
enough 10 encompass such claims. The second aspect of standing has thus been
satistied by Kerr-McGee.

or 118, 11920

Tyy 138 (Sl

a6 1.2 a1 1254 Cited by Kerr MecGioe &t 11 136,37
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4. Discretionary Standing

Although we have found that Kerr-McGee has failed 10 set forth al least a
reasonable basis for us 10 conclude that it has standing of right in this proceeding,
we also recognize that the Commission has authorized participation on the basis
of discretionary standing under prescribed circumstances. See Pebble Springs.,
CLI-76-27, supra. 4 NRC ul 614:17. We therefore have also considered Kerr-
MoGee's claim that it should be granied standing as a matier of discretion. In
determining whether 1o allow participation on the basis of discreuonary standing,
the Commission has directed us 10 look at the following factors:

(20 Weighing in favor of allowing intervention —
(1) The extent to wh' th the petiioner’s participation may reason-
ably be expected 10 assist in developing a sound record.
(2) ‘The nature and extent of the pelitioner's property, financial, of
other interest in the proceeding.
(3) The possible effect of any order that may be entered in the
proceeding on the petitioner's interest.
(b) Weighuig against allowing intervention -
(4) The availability of other means whereby petitioner's intorest
will be proweted.
(5) The extent to which petitioner's inlerest will be represented by
existing parnics,
(6) The extent to which petitioner’s participation will inappropri-
ately broaden or delay the proceeding.

Weighing the varying factors, we believe that the first — the most important™
-~ weighs slightly in favor of Kerr-McGee's intervention, on opics relatng o
the capability of the facility (and its management) 1o store wastes properly 10
avoid CERCLA ligbility and o keep 1solated one entity's wastes from the ‘vasies
of cihers, although Kerr-McGee itsell disclaims sny expertise in disposal of
wasie.” The second factor — Kerr-McCee's interest in the proceeding — is,
however, negative; as we have stated carlier, Kerr-McGee has demonsirated a
general interest in the safe handling and storage of wastes but no particular
interest in the use of this facility. We have reviewed the third factor in
conjunction with our consideration of swnding of right ana conclude that it
tends to favor discretionary intervention, inasmuch as any license conditions
designed to enhance the ability of the Applicant to avoid CERCLA Tliability for

% pobbia Springs, CL1-76: 27, supra, 4 NRC £ 617 Virginia Electri and Powsr Co (North Arnna Powar Suasion,
Units 1 aid 2), ALAB-3G3, & NRC 631, 633 (19760, Public Service Co. of Ollanoma (Risek Fox Stauon, Unis
1and 25, ALAB-397, § NRC 1143, 1145 (1977), Tennester Valiey A oty (Wats Bar Nuclear Plam, Unis |
gﬁ D, ALARALY S NRC 1418, 1422 (1977)
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improper storage and 10 isolate (he material of vanous disposers would enhance
the option of Kerr-McGee 10 utilize the Envirocare facility for its wasies.

As for the contrary factors, Kerr-MeGee could perhaps attain its stated desire
— a fucility properly designed and operated 1o minimize Kert MeGee's polential
CERCLA liability — through informal conversations with the Applicant and
Staff, as suggested by the Staff™ Although Kerr-McGee would have no right
10 have its views considered, mach less acted upon, the Staff and Applicant ut
the prehearing conference appeared amenable 0 such an approach and willing
10 take responsible suggestions seriously, We rank this faclor as neutral,
neither favoring nor disiavonng intervention. The fifth factor favors inlervention,
inasmuch as there is no other party who could represent or protect Kerr-McGee's
inlerest.

Finally, and significantly, intervention of Kerr-McGee clearly will produce
some delay in the proceeding — adjudication in a situation where there otherwise
would be none will of necessity produce that result. Kerr-McGee denies any
intent @ deley the proceeding through its participation and offers 10 proceed
expeditiously and abide by expedited discovery and hearing schedules” Were
a hearing to b ~thorized, we would also take steps 0 minimize that necessary
result by limiting Kerr-McGee's intervention to issues clearly related 0 it
in<iest in avoiding CERCLA liability. Nonotheless, delay would oecur, and
we would thus weigh this factor negatively,

One further factor needs 1o be considered. Based on our inquines (0 the
parties as weli as our own research, we are unaware of any proceeding where
discretionary iruervention was the only inlervention granted™ We also are
unaware of any bar 1o doing so. Indeed, the Appeal Board long ago suggeied
that no such bar exists, commenting that “before a hearing is triggered at the
instance of one who has not alleged any cognizable personal interest in the
operation of this facility, there should be cause 1o believe that some discernible
public interest will be served by the hearing.” Waus Bar, ALAB<13, supra,
S NRC at 1422, There do not appear 10 be any established standads for
determining whether a discernible public inierest would be served by a hearing.

Here, we believe that a discernible public interest would not be served by the
hearing that Kerr-McGee has requested. The issues it has raised are not being
ignored by the Staff — indeed, as pointed out by the Staff and Applicant,™
many of the proposed contentions are derived from or suggested by quesuons
previously asked the Applicant by the Staff.* In additic, we are urging the Staf

L@ ew

By 19, 134, 158,

Moy ia, 16, 153

W 60, 13657, 162

3 1o particular, propased contentions 1,2, 3,4, 5, 7,8 9, 12, 13, 14, 15, 16, 1K, 19, end X0
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(later in this opinion) 1o devole particular atlention 10 one 1ssue that was initially
highlighted by Kerr-McGee and which 15 currently under review by the Safl -~
namely, Contention 6, concerning the capability of management adequawely o
manage the proposed facility (see p. 186, infra).

Thus, the primary reason why we aie declining to grant intervention on a
discretionary basis is the same reason we refused o grant stapding as @ matier
of right — the absence of any commitment or even expressed intent by Kerr-
McGee actively (o consider use of the facility (whether separately from or in
conjunction with the Texcor facility) for all or a portion of its wastes. Another
reason is our failure 0 perceive any “discernible public interest” that will be
served by a hearing in a situation where, as here, there are 6o other intervenors,
Accordingly, as a matter of discretion, and partcularly absent an expression
of inent such as we have described, we conclude that Kerr-McGee has failed
10 establish adequate grounds W meril convening @ heaning W provide it an
adjudicatory opportunity 10 participate in resolving issues bearing upon the
CERCLA liability of waste disposers (including isell),

B.  Contentions

In order 1o be admitted as a party 10 a proceeding, a petitioner must not
only demonstrate its standing but also that it has proffered at least one viable
conlention, 10 CFR. §2.714(b)(1). Given our finding of lack of standing, we
noriially would not discuss the adequacy of contentions. Because of potential
review, however, we believe it desirable to express our view on whether Kerr-
McGee has proffered at least one valid contention.

In its December 9, 1991, filing, Kerr-McGee submitied twenty proposed
contentions, In their responses 10 those contentions, the Applicant and Stafl,
respectively, have acknowledged that many of the contentions are consisient
with the NRC rules governing contenitions, and they offered no objection o their
admission, assuming standing were (o be found. We discussed the contentions
with the parties at the prehearing conference.”

In its response to Kerr-McGee's contentions, the Applicant suggests that,
if we were  find that Kerr-McGee has standing, we limit its participation 1o
those issues as to which it has demonstrated a proper interest, based on avthority
in 10 CF.R. §2.714(g).™ That section authorizes us, upon determining that a
petitioner's interest s {imited 0 “ e or more of the issues involved in the
proceeding, to limit its participation (o those issues. In addition, in conjunction
with discretionary intervention, the Commission explicitly empowered boards

Ty 178219
'A,pucm'u Amswer 10 Kerr-MeGee's Comentions, dated January 24, 1992, a1 14 T 36
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