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MEMORANDUM FOR: Ben B, Hayes, Director
0ffice of Investigations
FROM: Chester w, White, Director
Office of Investigations Field Office, Region !
SUBJECT: DRATT SEQUESTRATION AND EXCLUSION RULE

Pursuant to your July 22, 1389 memorandum, following are examples of incidents
where, we believe, attorneys impeded our investigaticn. or at a minimum,
prevented full and complete disclosure of informatio lative to the
investigation,

1.

Case No, 1-89.006 (Ongoing) « During the course of conducting an
Thyestigation &t an Rgt Ticensed facility, the investigator was
approached by an individual previously interviewed., This individual
informed the investigator that during his interview he wanted to answer
questions in yreater detail but felt "uncomfortable" about doing so with
the l1icensee corporate attorney present, When advised by the
investigator that he could have requested a meeting with the NRC in the
absence of the corporate attorney, he responded that, “you have to
understand, ! work for higher management",

Case No, 1-85-01] (g1osed‘ « During the course of this ‘nvestigation,
corporate orney's Tor the licensee interviewed witnesses (licensee
employees) immediately after they left the interview conducted by 0!
investigators. The attorneys asked each interviewee the details of their
discussions with the O] investigator. Being aware of this caused the
investigator to strycture their interviews in such a manner as to attempt
to disguise their questions to preclude disclosure of information that
may have compromised their (the NRC) investigation, yet elicit the
information needed.

While 1t 1s difficult to determine the full ramifications of the above

incid
was ¢
inter
impac

ce:

ents, common sense tells you that once an employee knew that management
oing to be made aware of statements made during their respective

views, they would be less than candid with information negatively

ting the licensee (their employer),

W, Hutchison
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Report of The Advisory Committee
For Review of Investigation Policy
on Rights of Licensee

Bmployees Under Investigation

Introduction

The Advisory Committee For Review of Investigation Policy
on Rights of Licensee Employees Under Investigation (hereinafter
*Advisory Committee"), was created by the Nuclear Regulatory
Commission (hereinafter *NRC" or the “Commission®). Its
charter, attached as EBxhibit 1, became effective on Pebruary
25, 1983, Subsequently, by letter dated April 11, 1983, attached
as Exhibit 2, the Commission delineated "exactly what questions
the Advisory Committee should address."

In addressing these guestions, the Advisory Committee has
sought and considered a wide variety of documentary and
testimonial input. It has held two full days of hearinos open
to the public. Notice of the meetings, pursuan® to the Federc)
Advisory Committee Act, was published in the Federal Register.
All witnesses who wished to be heard had an opportunity to
present their views at the hearings. Others made sulmissions
in writing. 1In addition, the views of some individuals and
organizations were actively solicited by the Advisory Committee.
Thus the Committee heard from federal investigators and from
representatives of industry, unions, and the "public interest.”®
Included among these were the Director of the Commission's

Offices of Investigations and his chief assistants, a number



of attorneys representing licensees or vendors who appeared
individually and/or in behalf of the Atomic Industrial Forum,
investigators of other federal agencies, representatives of the
International Brotherhood of Electrical Workers and their
counsel, a representative of the Professional Reactor Operators
Society, and the Legal Director of the Government Accountability
Project (GAP) of the Institute for Poclicy Studies.

Among the written materials reviewed by the Committee were
the following: letter dated August 13, 1982, from Gerald
Charnoff, .q. and J. Patrick Hickey, Esqg. to the Chairman of

the NRC; Inspection and Enforcement: Conflict or Cooperation,

an address by Messrs, Charnoff and Hickey to the 1982 Annual
Conference of the Atomic Industrial Porum; letters from Richard
Littel, Esq. dated May 25, 1983 and June 3, 19683; a letter from
James B, Burns, Esq. dated June 3, 1983; a proposed "Advice to
Interviewees"” presented by Gerald Charnoff, Esq. by letter dated
June 3, 1983; a statement of Paul Shoof, International
Representative of the International Brotherhood of Electrical
Workers; memorandum dated March 4, 1983, to Ben B. Hayes,
Director of the NRC's Office of Investigations, from the
Secretary of the NRC, pertaining to policies of the Office of
Investigations; and a letter dated July 16, 1982 from the NRC
Chairman to the then Acting Director of the Office of
Investigations, James A, Fitzgerald (a member of the Advisory

Committee) delegating certain authority.
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Despite the large volume of this testimonial and
documentary information and pertinent lega' materials
considered by the Advisory Committee, the Advisury Committee
has concluded that a comparatively brief report to the NRC which
focuses solely on the specific guestions the Commission wished
addressed would be most consistent with th wmandate of the

Cormittee.



Question 1. Should the WRC as a matter of policy apprise all
intervievees prior to an interview that they bhave a right to

have an attorpey present?
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procedures have been viclated and, if so, by whom; and (2) in
the unusual case in which the investigation changes frem
information~- gathering to a focused effort to establish the
criminal liability of a particular witness.

Most of the interviews conducted by NRC's Office of

‘xnvoltxgationt (01) invelve persons who are not themselves

suspected of wrongdoing, malfeasance or the like. They are
being interviewed solely for the information they may have and
01 investigators do not have a reasoned basis for believing
that their responses will expose them to potential criminal
liability. Under these circumstances, the need for advice about
counsel appears minimal. Moreover, rather than enhancing the
willingness of employees to assist in the investigation, the
Committee believes that there is a risk that adopting a mandatory
notice policy could impede the investigative process.
Regardless of how it is formulated, such notice may convey to
interviewees a false impression of personal vulnerability and
thereby cause them to resist providing assiatance that might
otherwise be forthcoming. 1In addition, providing such notice
could unnecessarily formalize the investigator/interviewee
relationship with a resulting adverse affect on the flow of
information to NRC,

Importantly, the Committee is unaware of any other federal
agency with such a policy or practice, despite suggestions to
the contrary by several of the Committee's witnesses, I1f the

policy of giving interviewees this notice encourajed cooperation



of witnesses, one would expect that other agencies would have
adopted such a policy. That they have not indicates that they
are at least doubtful that providing the notice would be helpful
The importance of NRC's mission and the fact that the public
interest is directly implicated in most NRC investigations
suggest that the NRC should not adopt a policy, apparently
unigque, that might impede its investigations. We therefore
recommend against a policy for notice in the normal interview
situation,

The Committee has also considere? whether notice with
respect to counsel should be given when the investigator has
reasonable grounds to believe that the interviewee has engaged
in wrongdoing, malfeasance or some other dereliction of duty
for which the individual could be personally, but not criminally,
accountable.

As a practical matter, it woul” frequently be very difficult
for an NRC investigator to know whether or not the individual
being questioned could be held civilly accountable for his or
her conduct. The Committee believes that malfeasance and
dereliction of duty are so imprecise and that potential civil
liability so varied that a notice rule linked to these concepts
would be unworkable. Even in those situations in whichr the
risk of a civil sanction is clear, i.e., lose of an operatoer's
license, the Committee believes that OI's need to obtain

information that —concerns its safety-related functions



outweighs any policy reasons for the 01 investigator to give
notice of the opportunity to consult with counsel.

There remains the situation where the important
information-gathering function of Ol becomes secondary to thne
~effort to establish criminal liability of an interviewee whom
01 already has reasonable grounds to believe has committed a
crime. In this narrow instance, the Commnittee rezommends that
notions of fairness and decency which lie at the heart of all
governmental conduct warrant the "target® being advised of his
opportunity to consult with counsel.

Although existing law does not require this notice in
noncustodial situations, the Committee does not intend tris nor
consider it as a substantive departure from existing practice.
For example, Special Agents of the Internal Revenue Service by
internal rules routinely advise taxpayers under investigation
of the so-called Miranda rights whether or not the person is
in custody and even at a preliminary phase of their investigation
when the basis for the investigation is mere suspicion. Other
investigative agents, from the testimony before the Committee,
have given advice of Mi~-anda rights in the past or presently as
a matter of individual practice. That they are criminal
investigators is relevant but not dispeositive. OI investigators
have overlapping responsibilities. They may, for instance, be
considered criminal investigators under 18 U.S.C. § 1510 for

purposes of persons obstructing a criminal investigation.
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representative, should routinely be given notice of all
interviews 80 that they could be present or offer to be present,
either as participants or observers, The Committee is unaware

of any precedent for such a policy and disfavors its adoption

. by the NRC. 1In the Committee's view, the routine presence of

such additional persons at these interviews would so alter their
investigative character as to deprive the NRC of the value of
the investigative interview as an enforcement and oversight

tool.
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?guu%g 2. May, and, if so, should the Commission limit acn
ntervievee's choice of counsel by excluding from the interview
any attorpey who also represents the entity being investigated?

1n responding to this question, we note at the outset that
interviews conducted by the Office of Investigations or by the
Office of Inspection and Enforcement have almost invariably
been conducted without the aid of legal process. Doubtless
this will continue to be the usual situation, although there
may be occasional instances in which the Commission will resort
to the issuance of compulsory process.

Where legal process has not been issued, the prospective
interviewee may always decliine to appear or to cooperate, Also,
of course, he or sre may decline to participate unless permitted
to appear with counsel of his or her choice. It follows that
an investigator has one of two options if an interviewee not
under subpoena insists that he or she be represented by a
particular attorney: the investigator may permit the attorney

to be present or forego the conduct of the interview., 1/

1/ The investigator's decision on whether to forego the
interview probably will be made by balancing the need for the
interview against the potential prejudice to the investigation
of having that particular attorney present at the interview,
In this connection we note the apparently wide-spread belief
of investigators that the presence of an attorney representing
both the entity being investigated and the witness being
interviewed may, in some circumstances, harm the investigation
by inhibiting the freedom with which employees communicate to
NRC investigators. This inhibition stems, investigators and

others believe, from the concern that whatever the employee
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This right of an interviewee to decline to cooperate if
unaccompanied by counsel of his or her choice or, for that
matter, by another person such as & union representative,
includes the right to be accompanied by counsel for the licensee
_ or other company counsel. The Office of Investigations obviously
has no authority to prohibit an interviewee from being
represented by such counsel or from being accompanied by a union

representative, fellow employee or friend. Moreover, prior to

(econt.)

states to investigators will be repcrted to the company, even
if narmful to the employee or the company. The representatives
of the industry who appeared before the Advisory Committee
disputed this, stressing that having available company counsel
may, to the contrary, provide reassurance to the witness, help
ease whatever anxiety he or she may have, and thereby enhance
the freedon of communication,

Another point raised by investiqators and other witnesses
was the concern that if the NRC allows company counsel to be
grolant at interviews of their employees, the latter will not

e able to refuse the offer of company counsel to be present
without adversely affecting thei:r employment status with the
company. The response of the industry representatives to this
is that experience has shown that employees, when offered the
assistance of company counsel, often do in fact reject the
offer. The empirical evidence presented to the Advisory
Committee on these matters was minimal, Although the Committee
believes that the responses of the industry representatives may
accurately reflect what occurs in some cases, common Ssense
dictates that at least in other cases, employees will be
reluctant to refuse the offer to be represented by company
counsel and to communicate freely in the presence of company
counsel.

One final point is the concern of the investigators that
company counsel, when reporting back to the company what
transpired in the interview, will reveal the direction and scope
of the investigation and thereby potentially prejudice the
investigation by allowing the company to affect the availability
or content of testinmony or documents subsequzntly sought by the
investigators to the company's benefit.
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275 F.24 141, 144 (S5th Cir. 1960). Accordingly, the courts
have been restrictive of occasional efforts by administrative
agencies to exclude, on conflict-of-interest grounds, counsel
chosen by a witness,. The issue posed by the Commission's
Question 2 has much in common with the issue presented to the
cour®* of appeals in S.E.C. v. Csapo, $33 F.2d 7 (D.C. Cir.
1976). That case involved the application of an §.E.C.
sequestration rule providing that absent permission no counsel
for a witness "shall be permitted to be present during the
examination of any other witness called in such proceeding."
The court stated (p. 11):

We are of course mindful of the
historical antecedent. of the
sequestration rule and of the important
purposes which it is designed .o serve.
See Torras v. Stradley, 103 F. Supp. 737
(N.D. Ga. 1951); United States v. Smith,
87 F. Supp. 293 (D. Conn, 1949). We do not
question its wutility in pre¢ serving the
integrity of an inviastigation and reccygnize
its practical necessity under cercain
circumstances. But we are not for that
reason at liberty to ignore the clear
coigressional mandate [Section 6(a),
Administrative Procedure Act) referred to
above. Thus, before the SEC may exclude
an attorney from its proceedings, it must
come forth, as it has not d e here, with
"concrete evidence"® that his presence weuld
obstruct and impede its investigation.

An earlier Ninth Circuit case involving the same
sequestration rule likewise upheld its “general propriety,® but
held that ‘t must be accommodated to the dema2nds imposed by the

\

Administrative Proéédure ATE, S.E.E. v, Rigashi, 359 F,24 550

(9th Cir, 1966). The court conzluded that Higashi, a corporate



director, might not be deprived of the services of corporate
counsel because that would deny him the services of the attorney
who might be of greatest help to him, We are satified that a
blanket rule excluding "any attorney who also represents the
entity heing investigated" would not be sustained by the courts,
An order of exclusion addressed to a particular situation might
be upheld, in the words of the Csapo opinion, if there was
*concrete evidence® that the attorney's presence would cbstruct
v veding.

: accordingly of the view that it would be appropriate

r seek an order of exclusion only where (a) a witness

srdered to testify, and (b) there is concrete evidence

thac the chosen representative of that witness is in such a
position that his participation as counsel would seriously

prejudice the investigation.



Question 3. Should the NRC allow interviewees to tape record
the interview and/or should the NRC record the
request of an interviewvee?

interview at the




the other optional ways in which the interview might be
ccnducted.

(b) wunder what circumstances should the interviewee be
allowed to keep the tape or a copy of the tape?

1f the interviewee has arranged for the tape recording,

+ it seems to us the dominion over the tape belongs to the

interviewee, not to the NRC, It is for the interviewee to
decide who is to have custody of the tape and whether copies
should be made. If on the other hand the NRC makes the tape
recording, the situation is reversed and the decisions are up
to the NRC to make, Normally, we would think the NRC should make
a copy available to the interviewee, with such charge for its
costs as may be deemed appropriate.

(¢) whether, if the interviewee records the interview,

and the NRC does not, the NRC may insist on having a
copy to the tape?

We do not think the NRC is in any position to insist on
receiving a copy of the tape. It may reqguest a copy. The
irterviewee may offer a copy. But if the NRC really wants a

copy., it has the option of recording the interview for itself.
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Q%gg_g_hj_,_ Should the NRC give all iuterviewees express grants
of confidentiality?

The Advisory Committee believes that the term
‘confidentiality® must be precisely defined for wmeaningful
+ discussion and coverage in NRC's investigatcry policies. As
understood by the Committee, it is the withholding from
dissenmination to the public (including licensees, vendors, or
other employer organization) of the name and other personal
idontifiers of certain individuals who provide information to
the Commission, subject to scme limitations as discussed below,
It is to be distinguished from formal *"informer® designation
whereby some agencies essentially contract with carefully
screened individuals not to divulge their identities under
almost any circumstances in return for information. This latter
category may include such measures as providing the individual
with money., job and even a new identity if he/she is compromised,

We believe that the considerations &gainst granting
confidentiality to all interviewees cutweigh those in favor of
such a universal grant. The considerations weighing against
such a blanket approach are as fcllows:

- Effective confidentiality agreements are extremely
difficult to implement. Not unly must the name and
obvious personal identifiers, such as position or job
title, be protected, but other information as well,
This could include relationships to other

individuals, presence at events or meetings, and other



material from which the interviewee's identity might
be inferred. While difficult, this is achievable on
a selective basis but as a practical matter no*
feasible for wholesale use. We perceive th
inadvertent breach of the confidentiality promise is
very likely if there are widespread confidentiality
grants. The publicity resulting from breach of these
agreements, however unintentional the breaches may
have been, can seriously harm the investigative
program by deterring others from coming forward who
had important information but who will disclose it
only on a promise of confidentiality.

Reports of investigations which contain
confidentiality grants are more difficult to use.
The more reports are expurgated to preserve
confidentiality, the more cryptic they become,
Confidentiality requires that the Commission staff
endeavor to keep some information from adjudicatory
boards and parties or, alternatively, seek protective
orders, It may also impede the staff's enforcement
purposes. Finally, it could restrict the use of these
reports by Congressional oversight committees,
Confidentiality grants can make it more difficult to
conduct the investigation. Por example, when a pe~son
has been given confidentiality, the investigators are

not free to use his name and other information which
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may identify him as the source in eliciting
information from other interviewees.

- In some instances, confidentiality conceivablv may

serve to protect wrongdoers.

The major reason for considering a universal express grant
of confidentiality is the possibility that it might increase
the flow of information to the NRC. However, we are aware of
no empirical evidence that this would occur. Indeed, as noted
above, the widespread employment of such grants could decrease
the flow of unsolicited information through inadvertent breaches
of confidentiality. 1In addition, we believe an experienced
investigator will normally not need confidentiality to obtain
information from the great majority of witnesses.

a. What limitations, if any, should be placed on grants
of confidentiality by the NRC?

The Committee believes that grants of confidentiality
should be in writing, signed by an NRC investigator, and contain
an acknywledgement by the interviewee that he understands the
agreement., Further, we believe it prudent to include in the
agreement the following limitations:

- That the interviewee's identity may be communicated
to other public agencies if necessary to fulfill their
statutory responsibilities;

- That the interviewee may waive confidentiality by
taking action inconsistent with confidentiality such

as disclosing his/her identity or providing



information to another person that contradicts the
information provided to the NRC;

- That the confidentiality is not absolute and the NRC
may have to disclose his/her identity in response to
an order of a hearing board or a court.

The limitations set out above are not all-inclusive.
Because the NRC is free to grant or withhold confidentiality as
it sees fit, it may impose any conditions or limitations on the
grant which it considers appropriate in a particular case.

We deem it most important that the agreement candidly
reflect the limitations on the grant of confidentiality,

b. Should there be different policies for different types

of interviewees, e.g., those who come forward on their

own, and those whom the NRC has to seek
out?

There are various types of interviewees for whom different
pelicies on confidentiality could be forged, e.g.,
supervisory/non-supervisory, licensee/non-licensee employees,
voluntary/compelled, executive/non-executive, those who come
forward on their own/those approached by the NRC, Because the
subject matter of investigations varies widely, we do not believe
that any rigid policy differentiations should be adopted for
these various groups. Rather, we believe that the status of
various types of interviewees may, on a case-by case basis, be
one of several relevant factors which should be considered in

determining whether to grant confidentiality to a particular
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interviewee, the principal factor being the investigation's
need for information.

We are aware, however, that Part 21 of the Commission's
regulations can be read as providing express confidentiality
to certain individuals who wvoluntarily come forward with
information, as opposed to those who are sought out. 10 CFR
21.2. Nonetheless, for the reasons set forth above, we do not
believe drawing such a distinction outside of Part 21 is
warranted.

-1 Should the NRC grant confidentiality in the absence
of a reguest for confidentiality?

The Committee does not believe that the NRC should normally
grant confidentiality in the absence of a request. However, if
it is apparent to an investigator that there is unusual
apprehension on the part of the interviewee or a withholding
cf information, he should explore this and use sound judgment
as to raising the subject of confidentiality on his own
initiative,

d. Should the NRC advise witnesses of the availability

of confidentiality, and, if so, what form should this
notification take?

The Committee believes that the NRC should normally advise
individual witnesses of the availability of confidentiality
only when, in the judgment of the investigator, the grant of
confidentiality may be appropriate and the advice of its
availability may persuade an otherwise reluctant interviewee

to provide information. The form of notice should be left to



the discretion of the investigator. If confidentiality is

granted, however, it should be in writing as discussed above.
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Respectfully submitted,

Earl J. Silbert, Esqg.
Chairperscn

Coa,

Oscar M. Ruebha@ysen, Esqg.

SN N&mﬁ-

Jos@h B. gco’Et, Esq.
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Ralph S, Spritzef, Esq.

September 13, 1983
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UNITED STATES
NUCLEAR REGULATORY COMMISSION
WASHINGTON D €. 20848

April 11, 1983

Earl J. Silbert, Esg,

Schwalb, Donnenfeld, Bray & Silbert
Suite 400

2828 Pennsylvania Avenue, N.W.
Washington, D.C. 20007

Re: NRC Advisory Committee on Rights
of Brplovees Under Investigation

Dear Mr. Silbert:

The Commission believes that in order to aid the Advisory
Committee in its deliberations it would be advisable to delineate
exactly what gquestions the Advisory Committee should address.
Those questions are as follows:

1. Should the NRC as a matter of policy apprise all
interviewees prior to an interview that they have a
right to have an attorney present?

(a) Should there be different policies for those
merely being questioned to obtain information and
for those being personally investigated, i.e.,
*suspects"?

(b) If the NRC should advise interviewees of their
right to an attorney, what form should that advice
take, i.e., published rule, oral advice, signed
acknowIeagement. etc.?

2. May, and, if so, should the Commission limit an
interviewee's choice of counsel by excluding from the
interview any attorney who also repregents the entity
being investigated?

3. Should the NRC allow interviewees to tape record the
interview ani/or should the NRC record the interview at
the rejuest of an interviewee?

(a) If so, should the NRC advise of this right prior

to the interview, and, if 80, what form should
that advice take?



(b)

(c)

Under what circumstances should the interviewee be
allowed to keep the tape or a copy of the tape?

If the interviewee records the interview but the
NRC does not, should the NRC insist on having a
copy of the tape?

Should the NRC give all interviewees express grants of
cc.iidentiality?

(a)

(b)

(c)

{da)

What limitations, if any, should be placed on
grants of confidentiality by the NRC?

Should there be different policies for different
types of interviewees, e€.9., those who come
forward on their own, and those whom the NRC has
to seek out?

Should the NRC grant confidentiality in the
absence of a reguest for confidentiality?

Should the NRC advise witnesses of the
availability of confidentiality, and, if sc, what
form should this notification take?

I hope this further guidance will assist the Committee in its

tesk.

The Commiesion would, of course, welcome any other

comments which :.e Committee might have on these subjects,

Sincerely,

-~

~ g L:Q.«—. e\ e

Nun Palladino
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WASHINGTON. D C. 20858 <7 SOCKETED =

NEC 13 199

NS August 7, 1989 -~ DEC 13
SCKETING & ~
SAVICE BRANCH - o/
JECY-NRG ’;'
MEMORANDUM FOR: James L. Blaha i

Assistant for QOperations
Executive Director for Operations

FROM: x. Ben B. Hayes, Direc f:]:;31:;¢&~*5‘C25L
Office of InvestigatTons
SUBJECT: DRAFT FINAL RULE ON THE SEQUESTRATION OF WIT' 3SES

INTERVIEWED UNDER SUBPOENA AND THE EXCLUSION °F
ATTORNEYS (EDO Contro! Number 0004630)

This memorandum is provided in response to your tasking of August 2, 1989,
in reply t0 a memorandum to your office from James A, Fitzgerald, Assistant
General Counsel for Adjudications and Opinions, dated July 27, 1989, subgcct
as above, ! would first like to thank the Office of General Counsel (0GC) for
their fine work on this rule, which is most important to the Office of
Investigations (0l). There were no negative comments regarding the draft rule
fron either my headquarters staff or the O] field offices.

1 also had each field cffice review their files for examples of past pr blems
with sequestraticn of witnesses or the exclusion of attorneys, 1 have attached
the examples received from the field, If there are any questions, please
contact Bill HMutchison of my office (2-3484).

Attachments:
Ay stated

CE: M

Thompson, DEDS, w/0 attach
J. Fitzgerald, 0GC, w/attach
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August 7, 1989

MEMORANDUM FOR: Ben B, Hayes, Director
0ffice of Investigations

FROM: James Y. Vorse, Field Office Director
Office of Investigations, Region 11
SUBJECT: DRAFT OF FINAL SEQUESTRATION RULE

In response to your Memorandum of July 28, 1989, regarding subject
Sequestration Rule, Ul:RIl hereby submits the following examples of problems
encountered in the conduct of investigations in which either the Sequestration
of Witnesses or Exclusion of Counsel would have been both beneficial and
proper,

It is appropriate, &t the outset of this memorandum, to ensure that it is
understood unat the NRC 0ffice of Investigations has no objection to any
individual's basic right to advice and/or accompaniment by counsel in any
situation, including &n interview by 0l. The ob?ection arises when this
counsel reprcsents both the potential wrongdoer (licensee) and a potential
innocent witness to the alleged wrongdoing. An inherent conflict ot interest
exists in that situation.

The following examples illustrate how conflict of interest situations, as
described above, have impeded the progress and integrity of Ol investigations,

1. Case No, 2-87-002: Material False Statement by TVA Manager of Nuclear
Power regarding compliance with 10 CFR Part 50,
Appendix B
Licensee: Tennessee vValley Authority (TVA)
Investigators: Daniel D. Murphy
E.L. Williamson
Larry L. Robinson

Example Numper 1:

Just prior to the final 0] interview of the TVA Manager of Nuclear Power, at
the direction of an outside law firm that was retained by TVA to represent
Senior TVA Managers and Board of Directors, TVA's Office of General Counsel
sent 2 letter to each TVA employee that had been previously interviewed by (I
without presence of counsel. At the time of their interviews, these employees
were not suspected of any wrongdoing by OI, and they did not request represen-
tation by counsel, The aforementioned letter suggested that each addressee
request a copy of his/her transcript of interview from 0I. The letter also
suggested that, ".,.we would appreciate your sharing it with us so that we can
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be better prepared when O] 1ssues its findings," Attached to this letter was
a sample let*:r of request that could be used to obtain the transcript copy.
0f course, the letter disclaimed any TVA pressure on these employees to either
request, or “share" these transcripts with the Office of Genera) Counse)l (and
subsequently, the outside law firm), but | believe 1t is fair to say that
these employees were put in a position where it appeared to be pru.ent to
“request and share" copies of their transcripts,

Although this is not the classic example of the inhibition of free flow of
information from a witness by a licensee attorney actually sitting in on the
interview, ovstensibly also representing the witness' interests as well as the
licensee's; but the above example indirectly applies to the sequestration
situation, in that the counsel representing the potential wrongdoers are able
to assess potentially adverse testimony prior to the interview of their c¢lient
during the investigative process. Wwhile the discovery process is very approe
priate during the pretrial (prehearing) phase of the prosecution (enforcement)
process, it 1s not appropriate during the investigative phase because it
compromises the objectivity and upenness of the testimony,

Example Mumber 2:

Toward the end of the field investigative phase of this case, 0! received
information that the Manager of Nuc.ear Power had contracted with some outside
engineers to assess the accuracy of the alleged Material False Statement
(March 20, 1986, letier to NRC from TVA), and that these contractors had found
that some of the information in the March 20, 1986, letter was not true, and
had subsequently briefed the Manager of Nuclear Power to that effect. 01
identified the contract engineers involved, who were no longer working at TVA,
and directly contactec one of these engineers, an Ebasco employee, and
arranged an interview date. Both the Ebasco corporate counsel and the TVA
retzined counsel became aware of the impending interview. This Ebasco
engineer, through Ebasco counsel, cancelled the initial interview appointment,
After a reasonable amount of time and communication between Ol and Ebasco
counsel regarding a rescheduled interview date, with no results, O] subpoenaed
the Ebasco engineer to be interviewed.

Present at this interview on February 10, 1988, in addition to the witness and
01, were the Ebasco counsel, representing both Ebasco as a corporate entity
and tie engineer as an Ebasco employee, and the TVA retained counsel, repre-
senting both the engineer personally and TVA Senior Management. Whe - the TVA
retained counsel refused to be excluded from the interview, due to 0I's
perception of a conflict of interest, Ol terminated the interview, Six months
later on August 11, 1988, after extensive legal analysis of both the conflict
of interest issue and an additional issue of privileged information under the
protection of the Attorney Work Product principle, the Ebasco engineer was
interviewed by 0l. However, the interview was sti'1 conducted in the presence
of TVA retained counsel, who was, admittedly, being paid by TVA for this
representation of an Ebasco employee.
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Example Number 3:

During the interview of an attorney, who in the past had personally repre-
sented a Senior TVA Manager, the attorney retained by the utility to represent
the manager insisted on being present during the interview to protect the
interest of her client., This was a condition of the waiver of the attorney/
client privilege before conducting the interview. This situation providas the
utility's retained counsel with information concerning the ongoing

investigation which can be used to prepare the subject of an interview at 2
later date.

2. Case No. 2-B3-038: Harassment and Intimidation of QC Welding Inspectors
Licensee: Quke Power Company/Catawba

Investigators: James Y, Vorse
E.L. Williamson

Initial interviewees advised investigators that company lawyers had gathered
&1l welding inspectors and advised by them that "dark forces" (0l) were coming
to interview them and would compare testimony and attempt to find conflict
which could result in criminal sanctions against the inspection personnel,
Interviewees were encouraged to have company counsel present during all
interviews for their protection, Licensee advised Ol that any interviews
conducted on-site would be in the presence of a company attorney. To avoid
potential compromise of the investigative process, Ol interviswed all QC
welding inspection personnel off-site after normal work hours at various
locations convenient to the employees. This extended the investigation by
several months.

3. Case No. 2-85-004: Possible Deliberate and Willful False Statement
Regarding RO and SRQ Training Requirements

Licensee: Florida Power Corp./Crystal River

Investigators: James Y. Vorse
Tobert H. Burch

During initial investigative efforts, the company wanted to represent all
parties in the interview process. 0 took the position that non-senior
management personnel were entitled to counsel, but counsel could not represent
the company. The licensee hired individual private attorneys to represent the
non-management employees. After these apparent conflict of interest issues
were resolved, the investigation proceeded to i1ts conclusion,
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4, Case No, 2-B6-005: Possible Willfyl Falsification of Health Physice
Records

Licensee: Alabama Power Company/Farlay

Investigators: Robert H, Burch
E.L., Williamson

During the early investigative process, the company attorneys demanded that
they represent all employees to be interviewed by 01. Over a 2-year period of
time this issue was resolved only when the company hired an attorney to
represent the non-managemenrt personnei and the corporate attorney represented
the Senfor Management. Tnis process extended the investigation much longer
than necessary and actually resulted in the Commission going to Federal Court
to resolve normal, routine investigative issues as they apply to the interview
process, The licensee through its attorney continued to place restrictions on
the interview process which were unacceptable to 0I. A1l of these factors
caused the investigation to be unnecessariiy delayed.






e e e e e i A e

The Commissioners

Discussion:

Upon judicial review, the United States Court
vf Appeals for the District of Columbia
Circuit upheld the sequestratiocn portion of
the final rule, vacated the portion on
attorney exclusion, and remanded the matter
to the Commission for further consideration
consistent with the Court’s opinion. The
court held that the "reasonable basis" part
of the standard for exclusion of counsel,
unlike a "concrete evidence" standard, was
insufliciently rigocrous for abridgement of
the right to counsel guarantee of the
Administrative Procedure Act, § U.S.C.

555 (b) .

A final rule (Enclosure 1) has been drafted
which removes the previously-promulgated,
attorney exclusion provisions from 10 CFR
Part 19. Thus, this final rule merely
effectuates the appeals court decision ' .ch
vacated these provisions.

A proposed rule (Enclosure 2) has also been
drafted for replacement of the vacated
provisions with new provisions which follow
the guidance of the appeals court. The
proposed rule provides for the exclusion of
counsel when the agency investigator has
concrete evidence that the investigation
would be obstructed and impaired, either
directly or indirectly, by an attorney’s
representation of multiple interests, e.q.,
another witness or an employing entity, in
the investigation. The proposed rule also
provides that: 1) the interviewing official
shall provide a written statement of the
reasons supporting the exclusion of counsel
within five days after exercise of the
exclusion authority; 2) the witness whose
counsel is excluded may proceed without
counsel or delay the interview for a
reasonable period of time to permit the
retention of new counsel; and, 3) within five
days after receipt of the notice of
exclusion, the witness whose counsel has been
excluded may appeal the exclusion decision by
filing a motion to quash with the Commission,

The only significant change oetween the
proposed rule and the attorney exclusion
portion of the final rule that was vacated is
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the replacement of the "reasonable basis"
standard with the ":oncrete evidence"
standard.

Recommendation: It is reconmended that the Commission approve
publication of the final rule in the Federal
Register. It is also recommended that the
Commission approve publication of the

proposed rule in the Federal Register for a

sixty-day comment period.

Coordination: The EDO has reviewed the draft final rule and
the draft proposed rule and concurs with the
recommendation that they be published.

iTlyaw. = Parler
Gzner 11 Counsel

Attachments!
1. Final Rule
2. Propcsed Rule

Commissioners' comments or consent should be provided directly
to the Office of the Secretary by COB Monday, December 2; 1991.

Commission Staff Office comments, if any, should be submitted
t the Commnissioners NLT Friday, November 22, 1991, with an
information copy to the Office of the Secretary. If the paper
is of such a nature ‘hat it requires additional review and
comment, the Commissioners and the Secretariat should be
apprised of when comments may be expected.

This paper is tentatively scheduled for affirmation at an Open
Meetiny during the Veek of December 2, 1991. Please refer to
the appropriate Weekly Commission Schedule, when published,
for a specific date and time.

DISTRIBUTIOM:
Commissioners
0GC

OCAA

0IG

OCA

OPA

REGIONAL OFFICES
EDO

SECY






Cir. 1991). Consequently, the NRC is revoking and removing the
definition of "exclusion" appearing in 10 CFR 19.3, and the
standard and procedures for attorney e-clusion appearing in 10
CFR 19.18(b)~(e).

Since this action implements the ruling of the appeals
court, the NRC has determined that there is "good cause" for
publication of this final rule without a general notice of
proposed revocation for comment. See 5 U.S.C. 553(b). However,
the NRC is concurrently publishing for comment a proposed rule
that would replace the vacated attorney exclusion provisione with
a rule that conforms to the guidance of the court.

Environmental Impact: Categorical Exclusion

The NRC has determined that this final rule is the tvpe of
action described in categorical exclusion 10 CFR 51.22(¢) (1) .
Therefore, neither an environmental impact statement nor an
environmental assessment has been prepared for this final rule.

Paperwork Reduction Act Statement

This final rule does not contain a new or amended
information collection requirement to the Paperwork Reduction Act
of 1980 (44 U.S.C. 3501 et seqg.). Existing regquirements were
approved by the Office of Management and Budget approval number
3150-0044.

Regulatory Analysis

This regulatory action is taken in response to the decision

of the United States Court of Appeals for the District of

Columbia Circuit in Profescional Reactor Operator Society v.




United States Nuclear Regulatory Commission, 939 F.2d 1047 (D.C.

Cir. 1991). The appeals court vacated the attorney exclusion
portion of 10 CFR 19. Consequently, the NRC is revoking the

attorney exclusion provisions reported in 10 CFR Part 19,

Backfit Analysis

The NRC has determined that a backfit analysis is not
required because these amendments do not involve any provisions
which would impose backfits as defined in 10 CFR 50.109(a) (1).

List of Subjects in 10 CFR rart 19

Criminal penalties, Environmental protection, Nuclaar
materials, Nuclear power plants and reactors, Occupational safety
and health, Radiation protection, Reporting and recordkeeping
requirements, Sex discrimination.

For the reasons set out in the preamble and under the
authority of the Atomic Energy Act of 1954, as amended, the
Energy Reorganization Act of 1974, as amended, and 5 U.S.C. 552
and 553, the NRC is adopting the following amendments to 10 CFR
Part 19,

PART 19 ~ NOTICES, INSTRUCTIONS AND REPORTS T0O WORKERS:

INSPECTION AND INVESTIGATIONS

1. The authority citation for Part 19 continues to read as
follows:

Authority: Secs. 53, 63, 81, 103, 104, 161, 186, &8 S5tat.
930, 933, 935, 936, 937, 948, 955, as amended, sec. 234, 83 Stat.

444, as amended (42 U.S.C. 2073, 2093, 2111, 2133, 2134, 2201,
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NUCLEAR REGULATORY COMMISSION

10 CFR Part 19
RIN: 3150-AE09

Exclusion Of Attorneys From
Interviews Under Subpoena

AGENCY: Nuclear Regulatory Commission.

ACTION: Proposed rule.

SUMMARY: The Nuclear Regulatory Commission (NRC, is proposing to
amend its regulations to provide for the exclusion of counsel
from interviews of a subpoenaed witnees when that counsel
represents multiple interests and there is concrete evidence that
such representation would obstruct and impede the investigatio.
The proposed amendments are designed to ensure the integrity and
efficacy of the investigative and inspection process, .
proposed amendments are not expected to have any economic impact
on the NRC or its licensees. Concurrently, tne NRC ic nublishing
a final rule vevokine its previously-published attorney exclusion
regulaticnz. Those regulations were vacated upon judicial

review.

DATES: Comment period expires [insert a date that is sixty days
from date of publication in the Federal Register). Comments
received ~fter this date will be considered if it is practical to
do so, »ut the Commission can only assure consideration of vhose

comments received ¢n or before that date.




ADDRESSES: Mail written comments to: Secretary, U.S. Nuclear
Regulatory Commission Watanington, DC 20555, Attention:
Docketing and Servicing Branch,

Deliver C¢ ments to: 2120 L Street, NW., Washington, DC,
between 7:30 am ¢ 4 4:15 pm, Monday through Friday.

Comments received may be examined at the NRC Public Document
Room, at 2120 L Street NW. (Lower level), Washington, DC.
FOR FURTHER INFORMATION CONTACT: Roger K. Davis, Office of the
General Counsel, U.S. Nuclear Regulatory Commise!on, Washington,

DC 20855, telephone: (301) 492-1606,

SUPPLEMENTARY INFORMATION:

On January 4, 1990 (55 FR 243), the Nuclear Regulatory
Commission (NRC) published in the Federal Register amendments to
its regulations found at 10 CFR Part 19. The NRC had published
the prorssed ule on November 14, 1988 (53 FR 45768), These
amendments provided for the sequestration of witnesses compel led
by subpcena ‘' > appear in connection with NRC investigations or
inspectione. These amendments also provided for the exclusion of
counsel for a subpoenaed witness when that counsel represented
multiple interests and there was reasonable basis to believe that
such representation would prejudice, impede, or impair the
integrity of the inguiry. 1In addition, the amendments specified
responsibilities of the NRC and rights of individual witnesses,

licensees and attorneys when exclusion Zuthority was to be

exercised.
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Both the seguestration provision and the attorney exclusion
portion of the rule were challenged in a petition to the United
States Court of Appeals for the District of Columbia Circui® for
judicial review. On July 23, 1991, the court of appeals upheld
the sequestration portion of the Commission’s rule, vacated tre
portion on attorney exclusion, and remanded the matter to the
Commission for further consideration consistent with the court’s

epinion, Professional Keactor Operator Society v. United States
939 F.2d 1047 (D.C. Cir. 1991).

The provisions of the rule relating to attorney exclusion were
the definition of "exclusion" appearing in 10 CFR 19.3 and the
standard and procedures for attorney exclusion appearing in 10
CFR 1¢.18(b)~(e).

Tne court of appea.s found that the "reasonable basis" part
of the standard for exclusion of counsel infringed to an
impermissible degree on the r.ght to counsel guarantee of the
Administrative Procedure Act (APA), 5 U.8.C. 555(b). The court
reasoned that it was not free, without express Congressional
direction, to expand or contract the right to counsel at
investigatory ‘wterviews depending on the mission of a particular
agency. In a prior interpretation of the APA 1ight to coungel
guarantee, the court had ruled that the Securicies and Exchange
Commission could not exclude an attorney {rom representing a
subpoenaed witness during an interview unless the agency came
forward with "concrete evidence" that the counsel’s presence

would obstruct and impede its investigation. SEC v, Csapo, 533
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F.2d 7, 11 (D.C. Cir. 1976). Since the NRC's “rational basis"
standard was less rigorous than the "concrete evidence"
requirement stated in Csapo, the cou t vacated the attorney
exclusion portion of the NRC rule.

Thene proposed amendments are, in essence, a logical
outgrowth of the court’s guidance in Professional Reactor
Qperator Society v. NRC, supra. In response to the appeals court

decision, the Commission has determined that its statutory
responsibilities would be served by adoption of an attorney
exclusion rule containing a "concrete evidence" standard. The
Commission notes that a number of the commenters on the NRC's
earlier proposed rule (53 FR 45768) expressed the view that the
proper standard for exclusion of coungel by the NRC was the Cgapo
“concrete evidence" standard.

It is clear that one important means by which the Commigsion
implements ite responsibility for ensuring public health and
safety is by investigation of unsafe practices and potential
violations of the Atomic Energy Act and NRC regulations. See 10
CFR Part 19; 10 CFR 1,36, NRC investigators must often interview
licensees, their employees, and other individuals having possible
knowledge of matters under investigation. Effective
identification sna correction of unsafe practices or regulatory
violations through an investigative or inspection proce.s may
depend upon the willingness of individuals having possible
knowledge of the practices or violations to speak openly and

candidly to Commission officials. 1In many cases, investigating
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everything that was said during an interview. It also may be

heightened where the matter under investigation concerns whether
licensee’s employees have been, or are being, harassed or
intimidated for raising safety issues., Multiple representation
can also raise the concern that a subject of the investigation
may learn facts, theories or strategies that are revealed in an
interview and then act in ways that would obstruct further steps
in the investigation. Consequently, the Commission has had a
long=-standing concern' that, in some instances of multiple
represent? ion, the Commission’s ability to identify and correct
unsafe practices and reguiatory violations may be seriously
impairew.

The Commission recognizes that neither mere multiple
representation nor speculation about a potential for obstruction
of an investigation is a sufficient basis to exclude counsel.
The Commission does not presume that a witnhess’s retention of
counsel who also represents the licensee or other employees
necessarily will inhibit that witness from providing information
to an NRC inspector or investigator during an interview. It also
does not view vigorous advocacy by competent counsel as improper.

Rather, the proposed rule provides direction for handling
cases in which there is concrete evidence that the presence of

counsel for multiple interests at a witness’s interview would

. €:9., Report of the Advisory Committee for Review of

gee,
the Investigation Policy on Rights of Licensee Employees Under
Investigation, Sept. 13, 1983. This Report is available for
inspection at the NRC Public Document Room, 2120 L Street NW,
(Lower Level), Washington, DC.
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rulemaking does not require, or rest upon, a determination of
whether past cases have involved concrete evidence of
obstruction. The principal bases of thir rule are the
Commission’s policy judgments that: (1) Cases may arise where
there will be concrete evidence that the presence of counsel
representing multiple interests during an NRC interview would
seriously obstruct the NRC investigation; (2) The remedy of
exclugion of the counsel from that interview shou'd be available;
and (3) The rule should facilitate expeditious and satisfactory
consideration of many guestions concerning multiple
representation during the course of NRC investigations. The
Commission notes that the propriety and utility of such a rule,
however rarely invoked and applied, was recognized in both Csapo
and a previous circuit court decision involving the SEC‘s
sequestration rule, although the facts of those cases did not
warrant exclusion. SEC v. Csapo. %33 F.2d 7; SEC v. Migashi, 1359
F.2d 550, 552 (9th Cir. 1966),
Environmental Impact: Categorical Exclusion

The NRC has determined that this proposed rule is the type
of action described in categorical exclusion 10 CFR 51.22(¢) (1),
Therefore, neither an environmental impact statement nor an
environmental assessment has been prepared for this proposed
rule.

Paperwork Reduction Act Statement
This proposed rule does not contain a new or amended

information collection requirement subject to the Paperwork







resolution of NRC’s inguiry into public health and safety
matters. Guidance in this area should reduce delay and
uncertainty in the completion of an investigation when certain
questions of multiple representation arise. The foregoing
discussion constitutes the regulatory analysis for this proposed
rule.
Regulatory Flexibility Certification

In accordance with the Regulatory Flexibility Act of 1980, 5' '
U.8.C, 605(b), the Commission hereby certifies that this rule, if
promulgated, would not have a significant impact on a substantial
number of small entities. The proposed rule, which sets forth
rights and limitations on the choice of counsel of licensee
employees and other individuals who are compelled to appear
before NRC representatives under subpoena, would have no
significant economic impact on a substantial number of small
entities,

Backfit Analysis
The NRC has determined that a backfit analysis is not

required because these amendments do not involve any provisions

which would impose backfits as defined in 10 CFR 50.109(a)(1).

List of Subjects in 10 CFR Part 19
Criminal penalties, Environmental protection, Nuclear
materials, Nuclear power plants and reactors, Occupational safety
and health, Radiation protection, Reporting and recordkeeping

reguirements, Sex discrimination.

10
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For the reasons set out in the preamble and under the
authority of the Atomic Energy Act of 1954, as amended, the
Energy Reorganization Act of 1974, as amended, and % U.S8.C. 553,
the NRC is proposing to adopt the following amendments to 10 CFR
Part 19.

PART 19 == NOTICES, INSTRUCTIONS AND REPORTS TO WORKERS:
INSPECTION AND INVESTIGATIONS

1. The authority citation for Part 19 continues to read as
follows:

Authority: Secs. 53, 63, 81, 103, 104, 161, 186, 68 Stat.
930, 933, 935, 936, 937, 948, 955, as amended, sec. 234, 83 Stat.
444, as amended (42 U.S.C, 2073, 2093, 2111, 2133, 2134, 2201,
2236, 2282); sec, 201, 88 Stat. 1242, as amended (42 U.S5.C.
5841). Pub. L. 95-601, sec. 10, 92 Stat. 2951 (42 U,S8.C. 5851).

For the purposes of sec. 223, 68 Stat. 958, as amended (42
U.8.C. 2273); §§ 19.11(a), (c), (d), and (e) and 19,12 are issued
under sec. 161b, 68 Stat. 948, as amended (42 U.S.C. 2201(b));
and §§ 19.13 and 19.14(a) are issued under sec, 16lo, 68 Stat.
950, as amended (42 U.S5.C. 2201(0)).

2. In § 19.3, the definition of "Exclusion" is added to
read as follows:

§ 19.3 Definitions.

* - * * *

"Exclusion" means the removal of counsel from an interview

whenever the NRC official conducting the interview has concrete

evidence that counsel’s representation of multiple interests will

11
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% o WASHINGION DC 20658
L IN RESPONSE, PLEASE
e December 4, 1991 REFER TO: M911126B
AT E A '
OFFICE OF THE
SECRETARY
MEMORANDUM FOR: William C. Parler, Gene Counsel

")
FROM: samuel J. Chilk, Secretjids
"
SUBJECT: STAFF REQUIREMENTS - AMHIRMATION/DISCUSSION
AND VOTE, 11:30 A.M,, TUEBDAY, NOVEMBER 26,
1991, COMMISSIONERS’ CONVERENCE ROOM, ONE

WHITE FLINT NORTH, ROCKVILLE, MARYLAND (OPEN
TO PUBLIC ATTENDANCE)

l. SECY-91-370 - Promulgation of a Final Rule Revoking the
WWW&%M&M
n.of a Propos le Replacing

The Commission, by a 4-0 vote, approved a final rule which
revokes its regulations pertaining to exclusion of attorneys from
interviews under subpoena. This aztion implements action by the
U.8. Court of Appeals which earlier vacated the Comrission
regulation,

The Commission (with all Commissioners agreeing) has also
approved the nroposed rule in SECY-91-370 for public comment.

The Federal Register Notices should be forwarded for signature
and publication in the Federal Register following review by the
Regulatory Publicaticns Branch, ADM.

(OGC) (SECY Suspense: 12/13/91)

¢c: The Chairman
Commissioner Rogers
Commissioner Curtiss
Comirissioner Remick
016G
EDO
ACRS
PDR - Advance
DCS = Pl-24.
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AND VOTE, 11:30 A.M., TUESDAY, NOVEMBER 26,
1991, COMMISSICHERS'’ CONFERENCE ROCOM, ONE
WHITE FLINT HORTH, ROCKVILLE, MARYLAND (OPEN
TO PUBLIC ATTENDANCE)

The Commission, by a 4-0 vote, approved a final rule which
revokes its regulations pertaining to exclusion of attorneys frem
interviews under subpoena. This action implements action by the
U.8. Court of Appeals which earlier vacated the Commission
regulation,

The Commission (with all Commissioners agreeing) has also
approved the proposed rule in SECY-31-37C for public comrent.

The Federal Register Notices should ke forwarded for signature
and publication in the fFederal Register following review by the
Regulatory Publications Branch, ADM.

(QGC) {SECY Cuspense: 12/13/91)

¢et The Chairman
Commissionr: Rogers
Commissioner Curtiss
Commigsioner Remiock
oIG
EDO
ACRS
PDR - Advance
DCS = Pl=24
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NUCLEAR REGULATONY COMMISSION

10 CFR Part 19
RIN: 3150-AEll

Exclusion Of Attorneys From
Inteitviews Under Subpoena

AGENCY: Nuclear Regulatory Commissicn,
ACTION: Proposed rule.
SUMMARY: The Nuclear Regqulatory Commission (NRC) is proposing to
amend its regulations to provide for the exclusion of counsel
from interviews of a subpoenaed witness when that counsel
represents multiple :nterests and there is concrete evidence that
such representation would obstruct and impede the investigation.
The proposed amendments are designed to ernsure the integrity and
efficacy of the investigative and inspection process. The
proposed ame .dments are not expected to have any economic impact
on the NRC or its licensees. Concurrently, the NRC is publishing
a final rule revoking its previously-published attorney exclusion
regulations. Those regulations were vacatad upon judicial
reviewv.

2/15]92
DATES: Comment period expires [insert a date that is sixty days
from date of publication in the Federal Register). Comments
received after this Jate will be considered if it is practical to
40 so, but the Commission can only assure consideration of those

Jomments received on or be.ore that date.
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F.2d4 7, 11 (D.C. Cir., 1976). Since the NRC's "rational basis"
standard was less rigorous than the "concrete evidence"
requirement stated in Csapo, the court vacated the attorney
exclusion portion of the NRC rule.

These proposed amendments are, in essence, a logical
ocutgrowth of the court’s guidance in Professicnal Reactior
operator Society v. MRC, supra. In response to the appeals court
decision, the Commission has determined that its statutory
responsibilities would be served by adoption of an attorney
exclusion rule c¢ontaining a "concrete evidence" standard. The
commission notes that a number of the commenters on the NRC's
earlier proposed rule (53 FR 45768) expressed the view that the
proper standard for exclusion of counsel by the NRC was the Cgapo
“"concrete ovidence' standard.

It is clear tliat one impor~ant means by which the Commission
implements its . esponsibility for ensuring public health and
safety is by in‘estigation of unsafe practices and potential
viclations of th. Atomic Energy Act and NRC regulations. gSee 10
CFR Part 19; 10 CFR 1.36. NRC investigators must often interview
licensees, their employees, and other individuals having possible
knowledge of matiers under investigation. Effective
identification and correction of unsafe practices or regulatory
violations through an investiacative or inspection process may
depend upon the willingness of individuals having possible
knowledge of *he practices or violations to speak openly and

candidly to Commission officials. In many cases, investigating
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everything that was said during an interview. It also may be
neightenec where the matter under investigation concern: whether
licensee’s employees have been, or are being, harassed or
‘ntimidated for raising safety issues. Multiple representation
~an 1lso raise the concern “hat a subject of the investigation
may learn facts, theories or strategies that are revealed in an
interview and then act in ways that wo 'ld obstruct further steps
in *he investigation. Conseguently, the Commission has had a
long-standing concern® that, in some instances wf multiple
representation, the Commission’s ability to identify and correct
unsafe practices and regquiatory violations may be seriously
impaired.

The Commission recognizes that neither mere multiple
representation n.or speculation about a potential for obstruction
of an investigation is a sufficient basis to exclude counsel.
The Commission does not presume that a witness’s retention of
counsel who also represents the licensee or other employees
necessarily will inhibit that witness {rom providing information
+o an NRC inspector or investigator during an interview. It also
does not view vigorous advocacy by competent counsel as improper.

Rather, the proposed rule provides direction for handling
-ases in which there is concrete evidence that the presence of

scunsel for multiple interests at a witness'’s interview would

‘cee, €,4., Report of the Advisory Committee for Review of
rhe Investigation Policy on Rights of Licensee Employecs Under
Investigation, Sept. 13, 1983, This Report 1s available for
inspection at the NRC Public Document Roorm, 2120 L Street NW.

Lower Level), Washington, DC.
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obstruct and impede the investigation. The Cummission cannhot
predict in detail what manner of circumstances will arise in
particular investigations that will lead to consideration of
application of the exclusion rule. However, invocation of the
rule would obviously be supported by concrete evidence that the
witness would be more forthcoming or candid during the interview
if the witness were not represented by counsel who also
represents the licensee or other employees. This might involve
evidence that the witness would answer in greater detail if there
were not an understanding that the counsel would, or might,
report the substance of the interview to the licensee or other
witness. For instance, evidence that the employee had a concern
that his employment would be jeopardized by transmittal of
information from the interview to the licensee would surely be
relevant. It would also be relevant if there were evidence that
the multiple representation would lead to disclosure of the
substance of an interview to a future interviewee or subject in
the investigation and that this disclosure would have an adverse
impact on the investigation.

While there have been particular cases raising questions
about means of addressing the perceived impairment of

investigations as a result of multiple repro:entation,’ this

‘see, e.g., Memorandum dated August 7, 1989, from Ben B.
Hayee, Director, Office of Investigations, to James L. Blaha,
Assistant for Operations, Office of the Executive Director for
Operations. This memcrandum is available for inspection at the
NRC Public Document Room, 2120 L Strest, NW. (Lower Level),
Washingten, DC.
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rulemaking does not require, or rest upon, a determination of
whether past cases have involved concrete evidence of
shstruction. The principal bases of this rule are the
Commission’s policy judgments that: (1) Cases may arise where
there will be concrete evidence that the presence of counsel
representing multiple interests during an NRC interview would
seriously obstruct the NRC investigation; (2) The remedy of
exclusion of the counsel from that interview should be available;
and (3) The rule should facilitate expeditious and satisfactory
sensideration of many questions concerning multiple
representation during the ~ourse of NRC investigations. Tne
commission notes that the propriety and utility of such a rule,
however rarely invoked and applied, was recognized ‘n both CSaRO
and a previous circuit court decision involving the SEC’s
sequestration rule, although the facts of those cases did not
warrant exclusion. SEC v, Csapo. 533 F.2d 7; SEC v. Higashd, 359
F.2d 550, 552 (9th Cir. 1966).
Environmental Impact: Categorical Exclusion

The NRC has determined that this proposed rule is the type
of action described in categorical exclusion 10 CFR 51.22(c)(1).
Therefore, neither an environmental impact statemen® nor aa
environmen*l assessment has peen prepared for this proposed
rule.

Paperwork Reduction Act Statement
This proposed rule does not contain a new or amended

information collection requirement subject to the Paperwork



Reduction Act of 1980 (44 U.§.C. 3501 et seq.). Existing
requirements were approved by the Office of Management and Budget
approval number 3150-0044.

Regulatory Analysis

The APA affords individuals compelled to submit to agency
inguiry under subpoena the right to be accompanied by counsel or
other representative of choice. 5 U.8.C. 555(b). Al%hough the
right to counsel guarantee of section 555(Db) is not to be lightly
disturbed, it is not absolute anu may be circumscribed within
permissible limits when justice requires as when there is
concrate evidence that the prasence of counsel during an
investigative interview would impede and obstruct the agency's
investigation.

Questions concerning the scope of the right to counsel have
arisen in the context of NRC investigative interviews of licensee
employees when the employee is represented by counsel who a.so
represents the licensee or other witnesses or parties in the
investigation. Although this arrangement is not imprnper on its
face, the Commission believes that such multiple representation
has the potential in some cases of inhibiting the candor of the
witnesses and seriously impairing the integrity or efficacy of
the NRC investigation. The proposed rule, which delineates NRC
responsibilities concerning the availability of the remedy of
exclugion of counsel, as well as rights of witness and counsel
concerning the presence of counsel during the conduct of

interviews, is intended to further expeditious and satisfactery






For the reasons set out in the preamble and under the
authority of the Atomic Energy Act of 1954, as amended, the
Energy Reorgarization Act of 1974, as amended, ar+ 5 U,.8.C, 5%,
the NIC is proposing to adopt the following amendments to 10 CFR
Pa*. 19.

PART 19 -~ NOTICES, INSTRUCTIONS Al  REPORTS TO WORKERS:
INSFECTION AND INVESTIGATIONS

1. The authority citation for Part 19 continues to read as
follows:

Autherity: Secs. 53, 63, 81, 103, 104, 161, 186, 68 Stat.
530, 933, 935, 936, 937, 948, 355, as amended, sec. 234, 8) Stat.
444, as amended (42 U.S.C. 2072, 2093, 2111, 2133, 2134, 2201,
2236, 2282); sec., 201, B8 Stat. 1242, as #r'nded (42 U.S5.C.
$841). Pub. L. 95-601, sec. 10, 92 stat. 2951 (42 U.S.C. 58851).

For the purposes of sec. 223, 68 Star. 958, as amended (42
U.8.C. 2273); §§ 192.11(a), (e¢), (d), and (e) and 19.12 are issued
under sec. 161b, 68 Stat. 948, as amended (42 U.S.C. 2201(b));
and §§ 19.13 and 19.14(a) are issued under sec. 16lc, 68 Stat.
950, as amended (42 U.S8.C. 2201(0)).

2. 'n § 19.3, the definition of "Exclusion" is added to
read as follows:

§ 19.3 Definitions.

* * * * *

"Exclusion" means the removal of counsel from an interview

whenever the NRC official conducting the interview has concre.e

evidence that counsel’s representation of multiple interests will
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obstruct and impede the particular investigation, inspection or
ingquiry.
* * * - *

3., In § 19.18, paragraphs (b)-(e) are added to read as
follows:

§ 19.18 Sequestration of witnesses and exclusions of counsel
in interviews conducted under subpoena.

* * * - *

(b) Any witness compelled by subpoena to appear at an
interview during an agency inquiry may be accompanied,
represented, and advised by counsel of his or her choice.
However, when the agency official conducting the inguiry
determines, after consultation with the office of the General
Counsel, that the agency has concrete evidence that the
investigation or inspection will be obstructed and impeded,
directly or indirectly, by an attorney's representation of
multiple interests, the agency official may orohibit that
attorney from being present during the interview.

(¢) The interviewing official is to provide a witness whose
counsel has been excluded under paragraph (b) of this section and
the witness’s counsel a written statement of the reasons
supporting the decision to exclude. This statement, which must
be provided no later than five working days after exclusion, must
explain the basis for the counsel’s exclusion.

(d) Within five days after receipt of the written

notification required in paragraph (c) of this section, a witness

12



whose counsel has been excluded may appeal the exclusion decision
by filing 1 motion to quash the subpoena witn the Commission.

1he filing of the motion to gquash will stay the effectiveness of
the subpoena pending the Commission’s cdecision on the motion.

(¢) If a witness’s counsel is excluded under paragraph (b)
of this section, the interview may, at the witness’'s request,
either proceed without counsel or be delayed for a reasonable
period of time to permit the retention of new counsel. The
interview may ulso be rescheduled to a subsequent date

establisae.’ by the NRC.

%y ot Thenal
Dated at Rockville, Maryland this _* day of W,

1991,

Forf\the Nuclear
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