U.S. NUCLEAR REGULATORY COMMISSION
DOCKET NOS. 50-440 and 50-346
PERRY NUCLEAR POWER PLANT, UNIT 1
DAVIS-BESSE NUCLEAR POWER STATION, UNIT 1
RECEIPT OF PETITION FOR DIRECTOR'S DECISION UNDER 10 CFR § 2.206

Notice is hereby given that by Petition from the City of Cleveland,
Ohio, for ‘he "Expedited Issuance of Notice of Violation, Enforcement of
License Conditions, and Imposition of Appropriate Fines" (Petition), dated
January 23, 1996, the City of Cleveland (Petitioner) requests, inter alia,
that the NRC, pursuant to 10 CFR §§ 2.201, 2.202, 2.205 and 2.206, find that
the Cleveland Electric ITluminating Company (CEI) is obligated to provide the
wheeling and interconnection services as specified in the Petition and
allegedly required by the Antitrust License Conditions that are a part of
CEI's license for the Davis-Besse Nuclear Power Plant, Unit 1, and Perry
Nuclear Power Plant, Unit 1. In addition, the Petitioner has filed a Motion
for Partial Summary Judgment on this issue, and has also requested in the
alternative that if partial summary judgment is denied, the Commission sever
the matter from the remainder of the Petitioner’s other requests contained in
the Petition and initiate "an expedited hearing procedure."

More specifically, the Petitioner requests the following NRC actions on
an expedited schedule: (1) that the NRC issue a Notice of Violation against
CEl for its failure to comoly fully with the obligations under the Antitrust
License Conditions; (2) that the NRC require CEI to submit a timely reply
admitting or denying that CEI is in violation of these obligations, setting
forth the steps it is taking to ensure compliance with the Antitrust License
Conditions, and providing other compliance information required by the NRC;
(3) that the NRC direct CEI to comply immediately with the portions of the
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Antitrust License Conditions at issue, including requiring CEI to withdraw
immediately from the Federal Energy Regulatory Commission portions of its
filings in Docket No. ER93-471-000 that are inconsistent with the Antitrust
License Conditions, to withdraw the $75.00/KN-month *deviation charge® from
the rate schedules, and to withdraw that pertion of the "Agreement® providing
Toledo Edison "highest priority” treatment for its purchases of emergency
power from CEI; (4) that the NRC impose the maximum appropriate fines for
CEI's repeated violations of the Antitrust License Conditions; and (5) that
the NRC direct CEI to provide firm wheeling service during 1996 in the amounts
requested by the Petitioner in its August 11, 1995, letter to CEI and in
accordance with CEI's obligation under Antitrust License Condition No. 3.

The Petition asserts the following as bases for the requests enumerated
above: (1) that CEI violated Antitrust License Condition No. 3 by refusing to
provide firm wheeling service to the Petitioner; (2) that CEI violated
Antitrust License Condition Nos. 6 and 11 by entering into a contract to
provide Toledo Edison Company with emergency power on a preferential basis;
(3) that CEIl violated Antitrust License Condition Ne. 2 by failing to offer
the Petitioner a fourth interconnection point upon reasonable terms and
conditions; and (4) that CEI violated Antitrust License Condition No. 2 by
unreasonably burdening use of the existing interconnections through unilateral
imposition of a $75.00/KW-month "deviation charge.® The Petitioner asserts
that expedited action s by the Commission appropriate and necessary because
of the "ongoing, intensive, and unique door-to-door competition® in which the
Petitioner and CEI are engaged and that CEI stands to gain enormously, and the

Petitioner to lose by equal measure, for each day that CEI refuses to comply



with its license condition obligations. The Petitioner also expresses concern
that expedited action by the Commission is required by reason of the
Petitioner's 40 MW power purchase from Ohio Power Company to be supplied to
the Medical Center Company scheduled to begin by Septeaber 1, 1996, which will
require wheeling by CEl.

The Petition has been referred to the Office of Nuclear Reactor
Regulation for action in accordamee with 10 CFR § 2.206. The request for
partial summary judgment, the comsideration of which is not provided for
under 10 CFR § 2.206, is accordingly not being considered, as described in a
letter dated March 4 , 1996. The request for an expedited Director’'s
Decision that would implement the requested actions was also denied in that
Tetter.

As provided by 10 CFR § 2.206, the NRC will take appropriate action on
the Petitioner's requests, other than Motion for Partial Summary Judgment,
within a reasonable time.

A copy of the Petition is available for inspection at the Commission's
Public Document Room at 2120 L Street, NW., Washington, DC, and at the local

public document rooms for: Perry Nuclear Power Plant - Perry Public Library,




3753 Main Street, Perry, Ohio; and Davis-Besse Nuclear Power Station -
Government Documents Collection, William Carlson Library (Depository)
University of Toledo, 2801 West Bancroft Avenue, Toledo, Ohio.

FOR THE NUCLEAR REGULATORY COMMISSION

AN e 8

William 7. Russell, Director
Office of Nuclear Reactor Regulation

Dated at Rockville, Maryland
this 4th day of March 1996.
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3753 Main Street, Perry, Ohio; and Davis-Besse Nuclear Power Station -
Government Documents Collection, William Carlson Library (Depository)
University of Toledo, 2801 West Bancroft Avenue, Toledo, Ohio.

FOR THE NUCLEAR REGULATORY COMMISSION

'riginal Signed B¢
WILLIAM T. RUSSELD

William 7. Russell, Director
Office of Nuclear Reactor Regulation

Dated at Rockville, Maryland
this 4th day of March  1996.
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Davis-Besse Nuclear Power Station
Toledo Edison Company

cc:
Mary E. O’Reilly

Centerior Energy Corporation
300 Madison Avenue

Toledo, Ohio 43652
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Toledo Edison Company
Davis-Besse Nuclear Power Plant
5501 North State - Route 2

Oak Harbor, Ohio 43449

Gerald Charnoff, Esq.
Shaw, Pittman, Potts

& Trowbridge
2300 N Street, N.W.
Washington, D.C. 20037

Regional Administrator
U.S. NRC, Region III

801 Warrenville Road

Lisle, I1linois 60523-4351

Mr. Robert B. Borsum

Babcock & Wilcox

Nuclear Power Generation Division
1700 Rockville Pike, Suite 525
Rockville, Maryland 20852

Resident Inspector

U. S. Nuclear Regulatory Commission
5503 N. State Route 2

Oak Harbor, Ohio 43449

Mr. John K. Wood, Plant Mznager
Toledo Edison Company
Davis-Besse Nuclear Power Station
5501 North State Route 2

Dak Harbor, Ohio 43449

Prsident, Board of County
Commissioners of Ottawa County
Port Clinton, Ohio 43452

Unit No. 1

Robert E. Owen, Chief
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Service

Ohic Department of Health

P. 0. Box 118
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Attorney General

Department of Attorney
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Mr. James W. Harris, Director
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Ohio Department of Industrial
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P. 0. Box 825
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Ohio Environmental Protection Agency
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State of Ohio

Public Utilities Commission
180 East Broad Street
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Mr. James R. Williams

State Liaison to the NRC
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Mr. John P. Stetz
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Perry Nuclear Power Plant
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cc:
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Regulatory Affairs Manager
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Resident Inspector’s Office
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Regional Administrator
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Lake County Prosecutor

Lake County Administration Bldg.
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Ms. Sue Hiatt

OCRE Interim Representative
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Public Utilities Commission
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James R. Williams, Chief of Staff
Ohio Emergency Management Agency
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Unit Nos. 1 and 2

Mr. Richard D. Brandt, Plant Manager
Cleveland Electric Il1luminating Co.
Perry Nuclear Power Plant

P.0. Box 97, SB306

Perry, Ohio 44081

Mr. James W. Harris, Director
Division of Power Generation

Ohio Dept. of Industrial Relations
P.0. Box 825

Columbus, Ohio 43216

The Honorable Lawrence Logan
Mayor, Village of Perry

4203 Harper Street

Perry, Ohio 4408]

The Honorable Robert V. Orosz
Mayor, Village of North Perry
North Perry Village Hall

4778 Lockwood Road

North Perry Village, Ohio 44081

Attorney General
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30 East Broad Street

Columbus, Ohio 43216

Radiological Health Program
Ohio Department of Health
P. 0. Box 118
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Ohio Environmental Protection Agency
DERR--Compliance Unit
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P.0. Box 1049

Columbus, Ohio 43266-0149

Mr. Thomas Haas, Chairman

Perry Township Board of Trustees
3750 Center Rd., Box 65

Perry, Ohio 4408]

Mr. Donald C. Shelton

Actin? Vice President
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Centerior Service Company

P.0. Box 97, A200

Perry, Ohio 44081
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UNITED STATES OF AMERICA
BEFORE THE
NUCLEAR REGULATORY COMMISSION

IN THE MATTER OF
CLEVELAND ELECTRIC ILLUMINATING COMPANY

(PERRY NUCLEAR POWER PLANT,
UNIT 1, FACILITY OPERATING LICENSE
No. NPF-58)

(DAVIS-BESSE NUCLEAR POWER STATION,
UNIT 1, FACILITY OPERATING LICENSE
No. NPF-3)

TO:  Executive Director for Operations
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Docket No. 50-440-A

Docket No. 50-346-A

e S e

PETITION OF

THE CITY OF CLEVELAND, OHIO FOR
EXPEDITED ISSUANCE OF NOTICE OF
VIOLATION, ENFORCEMENT OF
LICENSE CONDITIONS, AND
IMPOSITION OF APPROPRIATE FINES

Glenn S. Krassen

CLIMACO, CLIMACO, SEMINATORE,
LEFKOWITZ AND GAROFOLL, CO., L.P.A.

The Halle Building, Suite 900

1228 Euclid Avenue

Cleveland, Ohio 44115

January 23, 1996

Seoeoroaal 1//7

Sharon Sobol Jordan

Director of Law

William T. Zigli

Chief Assistant Director of Law
CiTy oF CLEVELAND, OHIO

106 City Hall

601 Lakeside Avenue
Cleveland, Ohio 44114

David R. Straus

Scott H. Strauss

SPIEGEL & MCDIARMID

Suite 1100

1350 New York Avenue, NW
Washington, DC 20005-4798



UNITED STATES OF AMERICA
BEFORE THE
NUCLEAR REGULATORY COMMISSION

IN THE MATTER OF
CLEVELAND ELECTRIC ILLUMINATING COMPAN Y
(PERRY NUCLEAR POWER PLANT,

UNIT 1, FACILITY OPERATING LICENSE
No. NPF-58)

Docket No. 50-440-A
Docket No. 50-346-A
(DAvVIs-BESSE NUCLEAR POWER STATION,

UNIT 1, FACILITY OPERATING LICENSE
No. NPF-3)
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TO:  Executive Director for Operations
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

PETITION OF
THE CITY OF CLEVELAND, OHIO FOR
EXPEDITED ISSUANCE OF NOTICE OF
VIOLATION, ENFORCEMENT OF
LICENSE CONDITIONS, AND
IMPOSITION OF APPROPRIATE FINES

Pursuant to 10 C.F.R. §§ 2.201, 2.202, 2.205 and 2.206, the City of Cleveland,
Ohio, which owns and operates Cleveland Public Power (“CPP” or “the City”), a
municipal electric system, hereby requests that the Commission:

(1) find that the Cleveland Electric Iiluminating Company
(“the Company” or “CEI") is obligated to provide
the wheeling and interconnection services specified
in this Petition under Antitrust License Conditions
which are a part of CEI's license for the Davis-
Besse Nuclear Power Plant, Unit 1 and Perry Nuclear
Power Plant, Unit ;

(2)  issue a Notice of Violation against CEIl for its
failure to comply fully with the obligations under its
license conditions;
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(3)  require CEI to submit a timely written reply admitting
or denying that CEl is in violation of these obligations,
setting forth the steps it is taking to ensure com-
pliance with the Antitrust License Conditions, and
providing other compliance information required by
this Commission;

(4)  direct CEI to comply immediately with the portions
of the Antitrust License Conditions at issue here,
including requiring CEI to withdraw immediately
from the Fedcral Energy Regulatory Commission
portions of its filings in Docket No. ER93-471-000,
as specified in this Petition, which are contrary to
CEl's obligations under the Antitrust License
Conditions; and

(5)  impose appropriate fines for CEI's repeated
violations of the license conditions.

CPP asks that the Commission undertake these actions on an expedited schedule.
Expedition is appropriate and necessary because of the ongoing, intensive, and unique
door-to-door competition in which CPP and CEI are engaged. Each day that CEI refuses
to comply with its license condition obligations allows the Company to prolong an unfair
competitive advantage. CEI stands to gain enormously -— and CPP to lose by equal
measure — from the Company’s continued refusal to abide by its license condition
commitments. 'n light of CEI's demonstrated unwillingness to comply with its legal
obligations, the Commission should act quickly to ensure compliance and to fine CEI,
both as a punishment for past misconduct and as an incentive to ensure that CEI changes
its ways in the future.

In addition, CPP is filing today its “Motions ... For Partial Summary Judgment
Or, In The Alternative, For Severance Of Issue And Expedited Hearing Procedures,” in
which CPP seeks summary judgment on Count 1 of this Petition. As explained infra,

Count | concerns CEI's failure to comply with its obligation to transmit CPP s 40 MW
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power purchase from Ohio Power Company, which is scheduled to commence September

1, 1996. Alternatively, if summary judgment is denied, CPP asks that the Commission

sever Count 1 and initiate expedited hearing procedures to resolve promptly this time-

sensitive dispute.

COMMUNICATIONS

Communications concerning this matter should be served upon the following

persons, who should also be included on the official service list compiled for this

proceeding:

Sharon Sobol Jordan, Director of Law

William T. Zigli, Chief Assistant Director of Law
CiTY OF CLEVELAND, OHIO

106 City Hall

601 Lakeside Avenue

Cleveiand, Ohio 44114

(216) 664-2814

David R. Siraus

Scott H. Strauss

SPIEGEL & MCDIARMID

Suite 1100

1350 New York Avenue, N.W.
Washington, D.C. 20005-4798
(202) 879-4000

Glenn S. Krassen

CLIMACO, CLIMACO, SEMINATORE, LEFKOWITZ
AND GAROFOLL, Co., L.P.A.

The Halle Building, Suite 900

1228 Euclid Avenue

Cleveland, Ohio 44115

THE PARTIES

CPP provides retail electric service to customers within and outside the corporate

boundaries of the City. CPP’s 1995 system peak load was 234 MW. CPP is a
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transmission dependent utility that has three permanent, synchronous interconnections
with CEI: (1) at Lake Shore-Lake Road (established in 1975), (2) at Clinton-West 41st
Street (established in 1982), and (3) at Nottingham Water Pumping Station (established in
1991)." In 1993, CEI filed with the Federal Energy Regulatory Commission (“FERC")
additional amendments to the Interconnection Agreement. Those amendments are
pending before FERC in Cleveland Elec. Illuminating Co., FERC Docket No. ER93-471-
000.

In recent years, CPP has undertaken an expansion program to extend its
transmission and distribution system to be able to provide service throughout the City, A
major component of this expansion program is the construction of a fourth, contested
interconnection point between CPP and CEI, probably to be located at the Company’s
Fox Substation. As discussed below, although FERC recently ordered CEI to provide
this interconnection, the Company has thus far refused to comply with FERC's directive.
Moreover, CEI recently refused to provide requested transmission service to CPP, while
admitting that the Company has transmission capacity available to do so.

CEI is an investor-owned utility wholly owned by its parent, Centerior Energy

2

Corporation.” CEI engages in the generation, transmission and distribution of electric

: The 1975 Lake Shore-Lake Road interconnection, CPP’s first with CEI, was the result of an order

issued by the Federal Power Commission (now the Federal Energy Regulatory Commission) in City of
Cleveland v. Cleveland Elec. liluminating Co., 49 FPC 118 (1973), affirming with modifications, Initial
Decision, 49 FPC 126 (1972), reh g denied, 49 FPC 631 (1973). The FPC’s order led to the execution of
an April 17, 1975 “Agreement For Instaliation And Operation Of A 138 kV Synchronous Interconnection.”
This Agreeinent was amended in 1982 to add the second (Clinton-West 41st Street) interconnection, and in
1989 1o add the third (Nottingham) interconnection.

* Centerior was created in 1986 to acquire the common stock of both CEl and Toledo Edison Company

(Toledo Edison is also subject to the license conditions). On April 27, 1994, CEI and Toledo Edison filed
an Application for approval to merge those two utilities, with CEI to be the surviving company. The merger
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power and energy, and provides retail electric service in northeastern Ohio, including the
City of Cleveland and its suburbs. CEI's peak load is approximately 3,700 megawatts.
In recent years, CEI has experienced substantial competitive pressures, due in part to the
financial burdens of its investments in nuclear generation.’

CPP and CEI compete directly on a door-to-door basis to serve customers within
and outside of the City of Cleveland. Indeed, a major purpose of CPP’s system expansion
program is to improve service to existing customers and to make servic. available to
customers throughout the City. Retail customers change from one supplier to the other,
in both directions. Since 1960, 33,191 customers have switched from CEI to CPP, while

12,290 have switched from CPP to CEl. See Attachment 1.

BACKGROUND

In 1979, an Atomic Safety and Licensing Appeal Board, affirming the 1977
findings of an Atomic Safety and Licensing Board, concluded that CEl (and the other
license applicants, each of which were members of the Central Area Power Coordination
group, or “CAPCO") had engaged in repeated and significant anticompetitive conduct.
The Toledo Edison Co. and The Cleveland Elec. llluminating Co., 10 NRC 265 (1979),
affirming as modified, 5 NRC 133 (1977). The Licensing Board and the Appeals Board

found that CEI and the other license applicants had deliberately acquired monopoly

has been opposed by CPP and others and remains pending at FERC (in a proceeding captioned as
Cleveland Elec. llluminating Co., Docket No. EC94-14-000). On December 20, 1995, the Commission
issued an order deferring consideration of the merger unless and until CEI and Toledo address and correct
substantial deficiencies in their proposed merger transmission tariffs. Cleveland Elec. llluminating Co., gt
@l, 73 FERC § 61,349.

' In 1993, CEI “wrote off” approximately §$1 billion. In addition, CEI has taken several plants out of

service, although it is not clear whether CE! has done so permanently.
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power in the relevant markets and used that power to force municipal electric systems,
including CPP, either to go out of business entirely or to become totally dependent
wholesale customers of the license applicants. More specifically, the Boards found that
CEI was guilty of multiple violations of the antitrust laws, including improper restrictions
upon the resale of electricity (10 NRC at 320-322), refusals to wheel (id at 327-331),
refusals to interconnect upon reasonable terms (id. at 362-369), and unilateral refusals to
deal (id at 341-362)." In summarizing the Licensing Board’s findings with respect to the
anticompetitive conduct of the CAPCO companies, including CEI, the Appeals Board

stated:

[EJach of the member [CAPCO) companies had participated
in actions intended or having the foreseeable efiect of reducing
the reliability and the economic viability of competing electric
generating and distribution entities within their respective
service areas ... Applicants provided bulk power services to
each other even as they avoided competition in the retail and
wholesale power transaction market. This avoidance was not
passive ... [EJach Applicant took actions intended or with the
foreseeable effect of eliminating competition with non-
Applicants in retail power transactions. These restraints took
the form of agreements in restraint of trade with municipal
generating and distribution systems including territorial or
customer allocations, attempts to fix prices for retail power
transactions, and refusale to provide bulk power services
where the refusals had the known effect of reducing the
reliability and the economic competitive potential of these
rival systems,

4

These citations are to the separate opinion of Board Member Sharfman. Mr. Sharfman had been a
member of the Appeals Board in this proceeding and had drafted an opinion intended to be adopted as that
of the Appeals Board but, before the other two Board Members could review the decision, Mr. Sharfman
left the NRC for private practice. The remaining Board Members concurred in and relied upon
Mr. Sharfman’s “ultimate factual and legal conclusions” (including the above-cited findings of antitrust
violations) and differed with Mr. Sharfman only with respect to the scope of relief to be ordered in light of
those conclusions. 10 NRC at 270. Accordingly, the opinion of Mr. Sharfman was published immediately
following the opinion of the remaining Board Members.
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These actions have continued over a period of years and their
cumulative effect has been to reduce the level of competition
... Or to prevent competition from being as vigorous as it other-
wise might have been.

10 NRC at 279.

The NRC's findings were recently reviewed by the United States Court of
Appeals for the District of Columbia Circuit. In City of Cleveland, Ohio, et al. v. NRC,
68 F.3d 1361 (D.C. Cir. 1995), the appeals court considered the findings made in these
dockets in the context of an appeal by CEI (and other plant licensees) of the NRC's
refusal to grant the companies’ request that the license conditions be suspended:

Not only did CAPCO members [including CEI and the
other applicants] realize the legitimate benefits of economies
of scale and coordinated operation, but more importantly, they
used this arrangement to forestall competition from other
smaller utilities in the region. CAPCO members avoided
competition among themselves, through explicit agreements or
failure to solicit customers of fellow CAPCO utilities. [citations
omitted]. They denied competing utilities membership in the
power pool and refused to make available to competitors any
of the benefits of interconnection, including sharing of
reserves and exchanges of emergency or economy rate power.
[citations omitted]. CAPCO utilities also refused to “wheel”
power, or transport it from outside utilities across their
transmission lines, to competing utilities inside CAPCO
territory [citation omitted].

/d at 1363-64. The court went on to state that “[a]fler examining these facts,” the NRC

concluded that the market structure created by CAPCO
members through their formation of an exclusive power pool
gave them the ability to prevent competing utilities from
gaining the benefits of coordinated operation and economy of
scale which they themselves enjoyed, and that this ability had,
in fact, been used to create or maintain a situation inconsistent
with the antitrust laws,

Id at 1364 (citations omitted).



As a consequence of its findings, the Appeals Board (again affirming the
Licensing Board) concluded that approval of the licenses under which CEI and others
sought to operate the Perry and Davis-Besse nuclear units would be conditioned upon
inter alia, continuing compliance with a set of stringent antitrust conditions. In reaching
this conclusion, the Appeals Board correctly rejected the contention that the conditions
were unnecessary in light of the applicants’ good faith commitments to change their
ways:

We think that the applicants should not be taken at their word.
The record is replete with evidence that, in the past, they have
either refused or delayed the provision of wholesale power or
of the interconnections necessary for it, to the great detriment
of the small electric systems in their area.

* % ¥

A company bears a heavy burden in showing that past conduct
will not be repeated .... We decline to find that the likelihood
of similar conduct in the future is so remote that the present
case 1s moot.

Applying this test, we have concluded that the extensive past
misconduct of the applicants suggests a real possibility that
they may again try to force small electric systems in their area
out of business once the heat of this litigation has passed.
Therefore, whatever must be done to protect the small systems
must be done through the imposition of license conditions
We cannot rely on the good faith of those who have acted in
bad faith

10 NRC at 398 (footnote omitted}, 400 (ellipsis in original) (separate opinion of Board

Member Sharfman)

In general, the antitrust conditions imposed by the NRC require the five licensees
to provide wheeling services and interconnections on reasonable terms, and to refrain
from conditioning the sale or exchange of wholesale power or coordination services on

anticompetitive terms. 10 NRC at 296-99. In this way, the Antitrust License Condition
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obligations mirror the types of competitive conditions that Congress and FERC have
sought to create, especially since the enactment of the Energy Policy Act of 1992
(“EPAct”). FERC has actively pursued the objective of a competitive wholesale power
market, using the authority granted under the EPAct to require transmitting utilities to
provide a full range of services, including “network” transmission service.

Recently, FERC informed CEI that in order to pursue its merger with Toledo
Ecizon, CEl would be required to file a tariff. On May 25, 1995, CEI (along with Toledo
Edison) filed (in a proceeding captioned as Cleveland Elec. llluminating Co., Docket
No. ER95-1104-000) what purports to be a non-discriminatory, “open access” tariff in
compliance with FERC announced standards but which, in reality, would permit a
continuation of CEIl's anticompetitive behavior. On June 20, CPP filed an extensive
protest challenging much of the CEI transmussion tariff as contrary to FERC precedent.
On December 20, 1995, the Commission rejected CEI's filed transmission tariffs as
deficient, and directed CEI (and Tolzdo Edison) to file additional information and data to
address these deficiencies. The Commission stated that “[f]ailure to respond to this order
within ... [30 days] may result in a further order rejecting the Applicants’ tariff subi.:ission
and merger application ...." 73 FERC § 61,349, slip op. at 10.°

In the years prior to and following the imposition of the antitrust conditions, CPP

and CEI have been engaged in a head-to-head competitive struggle to provide electric

Moreover, on September 12, 1995, CPP filed an application under Federal Power Act Section 211
(captioned as Cleveland Public Power v. Cleveland Electric llluminating Company and Toledo Edison
Company, Docket No. TX95-7-000) asking that FERC require CEI and Toledo Edison to file immediately
a tariff (or service agreement) setting forth rates, terms and conditions of service for point-to-point
transmission.
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service to customers in and around the City.° During that time, some important facts and
circumstances have changed, while others, sadly, have remained the same.

The changes have been significant. In the past sixteen years, the City has grown
into a vigorous and viable competitive alternative to CEl. The role which the Antitrust
License Conditions — and the ability to obtain enforcement of those conditions — have
played in fostering CPP's competitive progress cannot be understated. Prior to the
imposition of the conditions, CPP was facing extinction, largely as a result of CEI's
anticompetitive activities. See S NRC at 165-176.”

Since the imposition of the conditions, CPP has obtained access to transmission
and coordination services and new wholesale power sources, enabling the City to provide
its customers with substantial power cost savings as compared to the costs that would
have been incurred had CPP remained a captive customer of CEL. In 1980, CPP made its

first purchase from a supplier other than CEI, obtaining an allocation of low-cost “preference”

®  As described below, customer-by-customer competition between CPP and CEI has not diminished

over time. For example, included in Attachment 2 are two marketing flyers recently distributed by CEl in
an effort to thwart CPP efforts to acquire additional load served by CEl. The first flyer, entitled “Some
Questions To Consider About The ‘Hidden Costs’ Of Making A Change,” wrongly questions whether a
switch of electric supplier from CEI to PP will have negative consequences for the customer's “home”
and “landscaping.” The second, a “Dear Friend” letter, tries to convince customers that the switch in
streetlighting service from CEI and to CPP will mean the removal of streetlighting from their area. In fact,
the conversion of streetlighting service to CPP will result in more streetlights and greater illumination.

" As of the late 1970s, CPP had a single interconnection with CEI, and could buy firm and emergency

power only from CEI. As previously determined in this docket, CPP is a transmission dependent utility in
that it cannot access power supply sources outside of its own system without the use of CEI's transmission
system. 5 NRC at 167, 10 NRC at 328 (separate opinion of Board Member Sharfman). Indeed, the Licensing
Board, affirmed by the Appeals Board, found that “it would be impractical for Cleveland to construct
transmission lines across CEl territory.” Finding 60, 5§ NRC at 175; 10 NRC at 328 (separate opinion of
Board Member Sharfman). Although American Municipal Power-Ohio, Inc. (“AMP-Ohio™), an organization of
which CPP is the largest member, is now evaluating whether to construct a transmission line to which CPP
might consider connecting, CEI has obstructed the planning of that line and was recently ordered by FERC,
over the Company's objection, to provide data needed for AMP-Ohio’s evaluation of the transmission line.
American Municipal Power-Ohio, Inc. v. CEl, 71 FERC 1 61,325 (1995).
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power from the Power Authority of the State of New York (“PASNY™). CPP had been
allocated a PASNY power share during the 1970s, but could not receive it until CEl was
obligated under the terms of the Antitrust License Conditions to provide transmission
service. Prior to that time, the Company had refused to wheel the PASNY power to CPP.
10 NRC at 327-329 (separate opinion of Board Member Sharfman). In the ensuing years,
CPP has expanded its power supply options, again as the result of the ability to obtain
wheeling services pursuant to the Antitrust License Conditions. At present, CPP buys
only minimal amounts of power from CEI, as other suppliers oifer resources at far more
competitive rates,

On the other hand, in the past sixteen years the situation facing CPP has in many
significant respects remained the same. As was the case before the Antitrust License
Conditions were imposed, CEI has at every tum sought to prevent the City from  <ercising
rights accorded it under law, including rights secured pursuant to the Antitrust License
Conditions issued by this Commission.

As CPP’s strength as a legitimate competitor has grown, CE! has stepped up
efforts to undercut competition by the City, engaging in a near-epidemic of anticompetitive
misconduct, some of which has been addressed here, at FERC, before federal courts, and
in state court and regulatory agency proceedings. The success of the license conditions is
demonstrated by CEI's 1988 request (joined in by Toledo Edison and Ohio Edison) that
the NRC amend the operating licenses for the Davis-Besse and Perry Units by suspending
the Antitrust License Conditions. In November 1991, the Atomic Safety and Licensing
Board rejected the 10Us’ contention that suspension of the conditions was warranted

because the power produced at the two nuclear plants had become more costly than
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alternative resources. The NRC declined to review the Licensing Board's decision, and
the Court of Appeals for the District of Columbia Circuit recently affirmed the NRC's
determination. City of Cleveland, ¢t gl v. NRC, supra.

SPECIFIC VIOLATIONS OF
ANTITRUST LICENSE CONDITIONS

The events leading to the filing of this Petition as well as the multiple action: at
FERC demonstrate, yet again, that one “cannot rely on the good faith of those who have
acted in bad faith.” 10 NRC at 400. Absent strong enforcement by this Commission and
other federal agencies, CEI has shown repeatedly that it will not voluntarily comply with
its legal and contractual obligations. For the reasons detailed below, CPP asks this
Commission to take actions to enforce certain of CEIl's Antitrust License Condition
obligations and to penalize CEI severely for its compliance failures. Specifically, CPP
will demonstrate that CEI has:

(1) violated Antitrust License Condition No. 3 by refusing
to provide firm wheeling service to CPP;

(2) violated Antitrust License Condition Nos. 6 and 11 by
entering into a contract to provide Toledo Edison Company
with emergency power on a preferential basis;

(3) violated Antitrust License Condition No. 2 by failing
to offer the City a fourth “interconnection [point] upon
reasonable terms and conditions” (10 NRC at 296); and

(4) violated Antitrust License Condition No. 2 by unrea-
sonably burdening use of the existing interconnections
through unilateral imposition of a $75.00/kW-month
“deviation charge.”
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COUNT 1: CEI'S REFUSAL TO PROVIDE FIRM WHEELING
SERVICE TO CPP IS A VIOLATION OF LICENSE
CONDITION NO. 3

On August 11, 1995, CPP sent to CEl — pursuant to CEI's Transmission Tariff
No. 1 — a request to reserve firm transmission service for use during 1996. See
Attachment 3. Tariff No. 1 provides for firm wheeling services to eligible entities,
including CPP, stating that “CEI shall provide Transmission Service within the limits of
the capacity of its bulk transmission facilities ... to the extent that such Transmission
Service does not :mpose a burden upon the system of CEI" (emphasis added). FERC
Electric Tariff, Original Volume No. 1, Section A, Original Sheet No. 2, contained in
Attachment 4.

CEI Transmission Tariff No. 1 was intended to satisfy the Company’s obligations
under License Condition No. 3, which states in pertinent part that the

Applicants shall engage in wheeling for or at the request of
other entities in the CCCT:

1) of electric energy from delivery points of Applicants
to the entity(ies); and,

2) of power generated by or available to the other
entity, as a result of its ownership or entitlements [footnote
omitted] in generating facilities, to delivery points of Applicants
designated by the other entity.

Such wheeling services shall be available with
respect to any unused capacity on the transmission lines of
the Applicants, the use of which will not jeopardize
Applicants’ system.

10 NRC at 296.*

*  The omitted footnote explains that an “Entitlement” is defined broadly to include, but not be limited

to, “power made available to an entity pursuant to an exchange agreement.” /d.
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CPP’s 1996 wheeling service request includes, inter alia, a reservation for
40 MW of firm transmission for a firm power purchase by CPP from Ohio Power
Company. After several CPP requests for a response, CEI, in letters dated November 2
and 3, 1995, stated its refusal to provide transmission for the Ohio Power purchase. See
Attachment 5. CEI's November 2 response expressly states that its denial of service “is
not due to any limitation on the CEI transmission system, and CEI will provide the other
transmission services requested by CPP in its letter dated August 11, 1995.” Instead, CEI
refuses to transmit because, it claims, the transmission service will in fact be used to
facilitate a sale by Ohio Power directly to the Medical Center Company (“Medco™),
currently a CEI retail customer located in the City of Cleveland.’

CELI’s refusal to provide the requested wheeling is an outright violation of License
Condition No. 3 and should be corrected expeditiously. CEI has made no allegation that
the provision of service would somehow “jeopardize” operation of the CEI system.
License Condition No. 3 (and CEI Transmission Tariff No. 1) allow no other bases for
denying transmission service and permit no restrictions on the use or resale of power
transmitted.

Indeed, imposition of the Antitrust License Conditions that CPP here seeks to
enforce was based in part upon NRC findings that the Applicant companies had

wrongfully imposed resale restrictions upon potential competitors. The NRC was well

*  CEl and CPP engaged in active competition to serve the Medco load in 1991. CEl won that

competition and entered into a five-year service contract with Medco. Contemplating the 1996 expiration
of that contract, Medco initiated another competitive battle between CEl and CPP. This time, Medco
decided to purchase electricity from CPP as of September 1, 1996.
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aware at the time it adopted the Antitrust License Conditions of the presence of door-to-
door customer competition between CEIl and CPP, and of specific efforts by CEI to
preclude customer switching, including through the use of direct and indirect restrictions
on power trans nitted to Cleveland by CEL'® With respect to specific examples, the
Licensing Board noted CEI’s willingness “in the 1960’s” to interconnect with CPP “on
the condition that [CPP] would fix its rates at the level of rates set by CEl and that
Cleveland would reduce its charges to the City for street lighting service.” 5 NRC at 167,
citations omitted. The Board found that in seeking these conditions, CEI's “larger
motivation was clear. CEI considered an increase in the rates charged by [CPP] as
essential to a successful acquisition of [CPP].” /d. The Board went on to note that:

CEI also believed that if [CPP] would fix its rates at CEl's

level, this would not only eliminate the major reason for

customers leaving CEI to take service from [CPP), [citations

omitted], but also would result in customers switching from
[CPP] to CEL [citations omitted].

Id. The NRC found CEI's “attempt to fix [CPP’s] rates and street lighting charges in
exchange for interconnection constitutes a per se violation of the antitrust laws.” Id.
at 167-168.

In addition, the NRC found evidence that CEl “sought to prevent future
competition with™ the Painesville, Ohio municipal system (the only municipal system in
the CEI service territory other than CPP) by offering Painesville a territorial agreement

that would have eliminated competition and foreclosed the growth of the municipal

" As mentioned earlier, the NRC Licensing Appeal Board, summarizing the finding of an NRC

Licensing Board, noted that “each Applicant took actions intended or with the foreseeable effect of
eliminating competition with non-Applicants in retail power transactions.” 10 NRC at 279.
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system by allotting to CEI those areas where Painesville had the greatest potential load
growth.” 5 NRC at 177, citations omitted. Similarly, CEI subsequently offered to
“supply an interconnection” to Painesville

in consideration for CEI taking over Painesvilie's greatest
load growth area [citation omitted], together with Painesville’s
promise not to seek to serve that area in the future. [citations
omitted). In addition, CEI explicitly conditioned intercon-
nection on rate equalization. [citations omitted).

SNRC at 177-178.

Similarly, the NRC noted the presence of language in each of Ohio Edison
Company’s contracts with several rural electric cooperatives prohibiting sale for resale of
wholesale power wheeled by Ohio Edison. 5 NRC at 201. The Commission found that
“[b]y these restrictions, Ohio Edison has eliminated wholesale conpetition between it and
the rural electric cooperatives within its service area.” Id Similarly, the Commission

found that

[p]rior to 1965, Ohio Edison restricted its municipal whole-
sale customers in reselling power to industrial customers
except in relatively small amounts controlled by Ohio
Edison[ citation omitted).

* * *

The effect of these restrictions was to maintain Ohio
Edison’s position with the municipalities and to eliminate
competition for virtually all new industrial loads iocated
outside the boundaries of the municipality although, under
Ohio law, municipalities were entitled to compete for such
business.

ld.
As a result of these findings (and other equally significant findings), the
Commission imposed conditions that would prohibit precisely that which CEI now seeks

to do. That is, the NRC conditions were intended to preclude restrictions on the resale of



w17 -
power wheeled by the Applicants, including CEI. In refusing to provide the wheeling
services necded by CPP to service a significant retail customer formerly served by CEI,
the Company ignores the NRC’s conditions and, equally important, their historical bases.
The Commission should find CEI's actions to be contrary to the Companies’ obligations
under License Condition No. 3.

Furthermore, CEI's refusal to wheel is only the latest in a recent spate of such
conduct by the Company. In May 1995, CEI stated that it would not provide on a firm
basis 62 MW of transmission service needed by CPP to take delivery of power purchases
from Ohio Power Company (30 MW) and PASNY (32 MW). The Company did not
demonstrate that furnishing service for either purchase would cause a capacity or other
operational problem for CEL. CEI's refusal to commit to transmit the PASNY purchase
on a firm basis was particularly appalling in light of the Company's provision to CPP of
firm PASNY wheeling service during the previous nine years. CPP subsequently filed a
state court lawsuit challenging CEI's refusal to transmit on a firm basis, which was
dismissed on jurisdictional grounds. Order of August 23, 1995, in City of Cleveland, ¢t
al v. Cleveland Electric lluminating Co., Case No. 290259 (Common Pleas Ct.
Cuyahoga County), appeal pending. The requested transmission services were ultimately
provided by CEI, though on a non-firm basis.

In mid-June 1994, CEI went one step further, and actually interrupted transmission
service to CPP because of alleged system constraints. As a result of the interruption
(which occurred on June 17 and lasted roughly one and one-half hours), CPP was forced
to blackout service to approximately 40 percent of its load. CPP contends that the

interruption was unnecessary and, even if necessary, was the direct result of CEI’s poor



transmission planning and maintenance decisions. In fact, during the peak service period
in question, CEI had 1429 MW of capacity out of service for scheduled maintenance.

CPP subsequently challenged the Company’s transmission service interruption as
part of a complaint filed with FERC, captioned as City of Cleveland, Ohio v. Cleveland
Elec. Illuminating Co., FERC Docket No. EL94-80-000. Without any investigation of
the underlying facts, the FERC rejected this portion of the CPP complaint. “Order On
Complaints,” 72 FERC § 61,040 (1995). CPP has sought rehearing of this determination,
which remains pending.

To be sure, CPP has been irreparably harmed by CEI's unnecessary threatened
and actual service interruptions, as well as by the Company’s provisior of “non-firm”
transu.ssion service in place of the firm wheeling requested by CPP. By threatening or
actually failing to provide firm service, CEIl is able to create questions about the
reliability of CPP retail service. Indeed, CPP believes that CEI has actually used this
perception of diminished reliability in marketing efforts by planting doubts in the minds
of potential switch-over customers as well as those, like Medco, that have already shifted
suppliers. See n.5, supra. Such customer concern and dissatisfaction would be of little
concern to this Commission if the dissatisfaction were somehow the result of CPP’s
actions. However, CPP’s concern arises solely as a result of CEl's steadfast refusal to
comply with its unequivocal license condition obligation to provide transmission service
to CPP.

Finally, CPP notes that the pendency of two proceedings at FERC concerning the
legality of CPP’s refusal to transmit the Ohio Power purchase should not forestall expeditious

action in this case. On November 29, 1995, CPP filed a Federal Power Act Section 206
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complaint (and related requests for relief) against CEI. Designated as Docket No.
EL96-21-000, this complaint challenges CEI's failure to provide the requested 40 MW of
firm wheeling service as contrary to CEI's transmission tariff and license condition
obligations. In addition, on November 2, 1995, CEI filed a petition with FERC
(designated at Docket No. EL96-9-000) requesting a ruling that CEI is not required under
Federal Power Act Sections 211 or 212 to provide the requested firm transmission service
to CPP. CPP filed its opposition to this Petition on December 13, 1995.

This Commission should not stay its hand because FERC may resolve CPP’s
complaint based entirely on the language of the Company’s Transmission Tariff No. 1,
and will choose not to address CEI's obligation under Antitrust License Condition No. 3.
(CEI's Petition does not address the Antitrust License Conditions.) Indeed, CEI has taken the
position in a rehearing application filed in another pending FERC proceeding, Docket
No. EL93-35-000, that FERC does not have the authority to enforce the NRC’s Antitrust
License Conditions, stating that “[e]nforcement of nuclear plant license conditions is
subject to the jurisdiction of the Nuclear Regulatory Commission, not this Commission.”
See Attachment 6, which contains an excerpt of CEl's pleading, at 19."" CEI went on to
contend that “[ijmplementation of the Atomic Energy Act is beyond the FERC’s
jurisdiction, and the FERC has no basis for usurping the NRC’s statutory authority.” Id

at 19-20.

Docket No. EL93-35-000 involves CPP’s challenge to CEI's refusal to provide a requested fourth
interconnection point between the CEl and CPP systems. On June 9, 1995, the FERC issued an order
which, inter alia, directs CEl to provide the requisite inierconnection. On July 7, 1995, CEI sought
rehearing of the June 9 order. CEI's failure to provide the fourth interconnection constitutes a separate
violation of the Antitrust License Conditions, addressed in Count 3, infra.
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If CEI's argument were accepted by FERC (or if it were to order transmission on

other grounds), the Commission would likely not address CEI's obligations under
Antitrust License Condition No. 3. As there can be no dispute about this Commission's
authority to enforce the License Conditions, the NRC should not withhold action in
anticipation of FERC action. Absent a grant of summary judgment in CPP’s favor, CPP
asks that the Commission establish hearing procedures to resolve on an expedited
schedule CPP’s valid contention that CEl — independent of any obligation it has under
Transmission Tariff No. 1 or anywhere else — has violated its obligation under Antitrust

License Condition No. 3 to provide firm transmission service.

COUNT 2: CEI HAS VIOLATED ANTITRUST LICENSE
CONDITION NO. 6 BY CONTRACTING WITH
TOLEDO EDISON COMPANY TO PROVIDE
EMERGENCY POWER ON A PREFERENTIAL
BASIS

Antitrust License Condition No. 6 provides in part that Applicants, including CEI,
shall sell emergency power to requesting entities in the
CCCT upon terms and conditions no less favorable than
those Applicants make available: (1)to each other either
pursuant to the CAPCO agreements or pursuant to bilateral
contract ....

10 NRC at 298.
The April 1987 “Centerior Dispatch Operating Agreement” contains provisions

relating to the sale of emergency power that do not comport with the requirements of

License Condition No.6.” The Operating Agreement states under the heading

% CPP did not become aware of this agreement until it was submitted to FERC on May 9, 1995, in

Docket No. EC94-14-000, the proceeding in which the CEl-Toledo Edison Company merger is under
consideration. A copy of the Operating Agreement is Attachment 7 hereto. The Operating Agreement sets
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“Emergency Power/Reliability of Short Term Power” that CEI and Toledo (collectively
“Operating Companies”):

will assign highest priority to provide each other emergency

power. An Operating Company will terminate an existing

emergency supply to an outside utility in order to honor a
request for emergency power from an Operating Company.

Attachment 7 at 4.

This provision of the Operating Agreement includes identical priority language
with respect to sales of “Short Term Power.” J/d The agreement by CEI and Toledo
Edison to assign each other the “highest priority” for the provision of emergency power,
including the expressed willingness to terminate a sale of either emergency power (or
Short Term Power) to another utility in order to provide it to each other, is in biatant
violation of the requirements of License Condition No. 6.

COUI.T 3: CEI HAS VIOLATED ANTITRUST LICENSE

CONDITION NO. 2 BY FAILING TO OFFER
CPP A FOURTH INTERCONNECTION POINT

Antitrust License Condition No. 2 states in part that CEI (and the other applicants)

shall offer interconnections on reasonable terms and conditions
at the request of any other electric entity(ies) in the CCCT
[Combined CAPCO Company Territories], such intercon-
nection to be available (with due regard for any necessary
and applicable safety procedures) for operation in a closed-
switch synchronous operating mode if requested by the
interconnecting entity(ies).

10 NRC at 296. Based upon this condition, as well as an express, written commitment

from CEI, CPP asked CEI to permit installation of a fourth interconnection between the

forth certain “activities” that are being undertaken “to perform coordinated dispatch of the electrical
facilities of" CEl and Toledo L lison. Attachment 7 at 2.
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CPP system and CEI's Fox Substation. The Company refused to grant this request. CPP
challenged this refusal in April 1993, filing a complaint with the FERC designated as
Docket No. EL93-35-000.
On June 9, 1995, the Commission directed CEI to provide a fourth interconnection
with CPP. City of Cleveland v. Cleveland Elec. llluminating Co., 71 FERC 961,324
(1995).” FERC found that CEI's refusal to provide the fourth interconnection was a
violation of both the Company’s contractual commitments and its Antitrust License
Conditions. Specifically, FERC’s order is based upon CEI's commitments as stated in:
(1) NRC Antitrust License Condition No. 2; (2) a September 19, 1985 letter from the
former Chairman of CEI to then-Cleveland Mayor George Voinovich, stating CEI's
willingness to provide the interconnection; and (3) a 1985 contract among CEI, Toledo
Edison and AMP-Ohio, in which the companies agreed to provide interconnections to the
AMP-Ohio members. 71 FERC at 62,267-269.
CEI was directed to: (1) provide the fourth interconnection; and (2) file with

FERC CEI's proposed charge for the fourth interconnection.'® With respect to the
License Condition, FERC stated:

NRC Licensing Condition No. 2 describes conditions under

which CEI is bound to provide an interconnection to

Cleveland, Lg.. upon request by Cleveland in exchange for

the NRC's approval of the licenses. Cleveland has, in fact,

madc such a request. As such, given the facts of this case
including the close nexus between NRC Licensing Condition

" The Commission order also rejected Cleveland’s complaint with respect to improper billing by CEl

for inadvertent energy during a “locked in" past period.
14

The Commission also directed CEI to file with FERC a 1985 Agreement between CEl and American
Municipal Power-Ohio, Inc. (“AMP-Ohio") (discussed below) and NRC License Condition No. 2. Without
any explanation, CEI has not done so.
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No. 2 and the matters at issue here, we likewise will direct
CEI to file NRC Licensing Condition No. 2 pursuant to
section 205(c) of the FPA, [footnote omitted] and, consis-

tent with the condition, to file a proposed interconnection
agreement.

Slip op. at 14.

Notwithstanding the FERC Order, issued in response to a CPP Complaint filed
roughly two and one-half years ago, CEI remains unwilling to provide the requested
interconnection. The Company was required to submit, by October 9, 1995, its proposed
charges for the interconnection. Instead, CEI submitted a letter, included as Attachment 8
to this Petition, informing FERC that the Company could not and would not provide the
proposed interconnection charges absent resolution of a host of unrelated issues.'’ In
defiance of FERC’s mandate, CEI maintains that it cannot comply absent resolution of
allegations concerning stranded investment charges and claimed safety violations on the
CPP retail distribution system. Attachment 8 at 3-5.'® CEI has also raised specious
techinical roadblocks including, “the voltage at which the interconnection will operate, the
facilities to be installed by each of the parties, and the modification or reinforcement of
existing facilities that may become necessary as a result of the interconnection.”
Attachment 8 at 1. These new roadblocks are specious because CEI has already built

three interconnections with CPP since 1975. In any event, the Company’s resort to self-

®  On January 12, 1996, CEI submitied an engineering study to CPP that claimed that the physical cost

to CEl of building the interconnection, to be reimbursed by CPP, is $7.1 million, plus or minus 40%. CEIl
has not filed this or any other cost data with FERC, has not withdrawn its opposition to providing the
fourth interconnection and has not modified its claim that a host of extraneous matters must be resolved in
advance of determining the full cost of the interconnection.

16

For example, CEI seeks “proof” that CPP has “specific plans and procedures” for, inter alia,
“discouraging the City and its contractors from trespassing against, altering, removing or interfering with
CEI’s lines, facilities and service equipment.” Attachment 8 at 5.
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help tactics demonstrates that CEI believes it can flout its legal obligations with impunity,
taking comfort in the apparent belief that the Company's disobedience will lead to
nothing worse than yet another order to comply.

Although FERC's order (which is pending on rehearing and is, of course, subject
to possible court appeal by CEI) directs CEI to permit the fourth interconnection, CPP
nevertheless urges the Commission to grant expeditiously CPP’s request in this proceeding
for an order directing a fourth interconnection. This case is distinguishable from the
circumstances involved in a May 1995 “Director’s Decision™ by the Office of Nuclear
Reactor Regulation (“NRR™) that dismissed a Section 2.206 petition for license condition
enforcement submitted by Florida Municipal Power Agency (“FMPA”) because the issues
raised by the petition were being addressed in an ongoing FERC proceeding.”

In dismissing the FMPA proceeding, the Director stated (at 12) that “FERC’s
Order requiring FPL to provide network transmission service to FMPA and the subsequent
ongoing rate proceeding before the FERC[] adequately address and resolve the concerns
raised in FMPA s Section 2.206 petition ...." That is not the case here. CPP is asking
that this Commission exercise its statutory authority (under 42 U.S.C. § 2822(a)) to
impose penalties upon CEI if it is found to have violated its license conditions, A
significant financial penalty is sorely needed here, but FERC lacks the authority to

impose one. CEI should be penalized because it is apparent that the prospective relief

7 In its May 26, 1995, “Director’s Decision Under 10 CFR § 2.206" in Florida Power & Light

Company (St. Lucie Plant, Unit 2), Docket No. 50-389A, the NRR Director denied FMPA's request for the
initiation of an enforcement action against licensee Florida Power & Light Company (“FPL") for alleged
violations of FPL's St. Lucie antitrust license conditions. As in this case, a proceeding had previously been
initiated at FERC by FMPA seeking similar prospective relief.
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available from FERC has been and is likely to remain insufficient to convince the
Company to honor its license obligations. Indeed, it is hard to escape the conclusion that
CEI's unwillingness — in the face of a clear FERC directive — to provide the fourth
interconnection is based upon the Company’s realizations that: (a) every day of delay
inflicts competitive injury upon CPP; and (b) further CEI inaction will, at most, result in
vet another FERC compliance order.

This Commission has already been required to pursue an enforcement action
against CEI to ensure compliance with the license conditions. In 1978, a Notice of
Violation was issued ageinst the Company.'® In 1979, following CEI's persistent
unwillingness to correct the violation, the Commission modified CEI’s License Condition
No. 3 to direct CEI to file with FERC a transmission service tariff that complied with
very specific requirements.

CEI's status as a “repeat offender” with respect to the violation of its license
condition obligations requires that this Commission do more than simply defer to pro-
ceedings before FERC. For the reasons presented in this Petition, CEl needs and should
receive another effective and enforceable reminder that the Company must comply with
its license condition obligations.

Moreover, on July 7, 1995, CEI sought rehearing of the FERC’s order directing
installation of the fourth interconnection. There, the Company renewed its rejected

contention that only the NRC — not FERC -— has legal authority to enforce the Antitrust

" Notice of Violation (issued June 28, 1978) and Order Modifying Antitrust License Condiiion No. 3 of

Davis-Cesse Unit 1, License No. NPF-3 and Perry Units | and 2, CPPR-148, CPPR-149 (issued June 25,
1979), Docket Nos. 50-346A, 50-440A, and 50-441A.
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License Conditions."” There can be no question that this Commission has the authority to
enforce the Antitrust License Conditions and, in so doing, to provide to CPP the types of
relief requested here. The appropriate procedures for imposing the remedies sought by
CPP — including issuance of a Notice of Violation and, where appropriate, the imposition
of civil penalties — are provided for under 10 C.F R. § 2.200, ef seq.>"

Finally, FERC's delay in taking action, and CEI's subsequent defiance of FERC
are only two of the reasons why CPP has chosen to file a petition with this Commission.
As the course of the FERC proceeding demonstrates, even when available, after-the-fact,
sanctionless relief from FERC is slow and often ineffective, particularly as a deterrent
against new violations.

For the reasons explained here, CPP requests that this Commission, in accordance
with recent action by FERC and in light of even more recent refusals by CEI to comply
with FERC’s ruling: (a) issue a notice under 10 C.F.R. § 2.201(a)(1) stating that CEI has
violated Antitrust License Condition No. 2; and (b) if CEI remains unwilling, join FERC
by issuing an order under 10 C.F.R. § 2.202(a) directing that CEI comply with the license

condition by offering immediately to CPP the requested fourth interconnection on

" Attachment 6 at 18-20.

* Relief from the NRC is available for violations of the antitrust conditions of a license as well as for

violations of technical license provisions. The Commission's Office of Nuclear Reactor Regulation's
“Procedures for Meeting NRC Antitrust Responsibilities,” NUREG-0970 (1985), provide:

In its June 5, 1977 Memorandum and Order on South Texas, the
Commission referred to Section 186 of the Act as follows:

Indeed, all concede that other language in Section 186 gives the
Commission authority to initiate a postlicensing enforcement
proceeding in the event of violation of a specific antitrust
licensing condition.

Heuston Lighting & Power Co., 5 NRC 1303 at 1311 (1977).
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reasonable terms and conditions. In addition, the Commission should do what FERC
cannot by imposing appropriate and substantial penalties upon CEI for its refusal to agree

to provide the tourth interconnection absent an order from this Commission.”'

A. THE PROPOSED FOURTH INTERCONNECTION IS NEEDED TO
PROVIDE RELIABLE SERVICE TO CLEVELAND’S WEST SIDE

The proposed fourth interconnection is part of CPP’s Phase Il system expansion
program, and it is critical to the maintenance of reliable electric service in Cleveland.
CPP is undertaking the system expansion program to enable the City to serve additional
residential, commercial and industrial customers on the west side, including the Cleveland
Hopkins International Airport. Reliability of service to that portion of the City will be
improved substantially if the proposed interconnection is completed.

CPP’s present interconnections with CEI limit the City’s transfer capability to
300 MVA. CPP’s 1995 summer peak reached 249 MVA, and with its current additions
of residential and small commercial customers in the eastern area of the City, CPP
expects 1o exceed the 300 MVA limit within the next two years.”> Customer connections
en the City’s west side are projected to begin within this time frame, at which point
CPP’s customer requirements will exceed the capacity of its existing interconnections.

Given these objectives, the City originally anticipated having the fourth interconnection

' To be clear, the arguments presented here are offered in addition to the finding by FERC in City of

Cleveland v. Cleveland Elec. llluminating Co., 71 FERC § 61,324 (1995), that CEl is obligated to provide
the requested fourth interconnection. CPP asserts that FERC's finding — in and of itself — is sufficient
basis for the NRC to issue: (a) the requisite Notice of Violation; (b) an order directing the fourth inter-
connection; and (c) an order imposing appropriate penalties. To the extent the Commission disagrees and
wishes to make an independent evaluation, CPP’s arguments are presented in the sections which follow.

# The September 1996 addition of Medco as a CPP customer, which is the subject of Petition Count 1,

supra, will by itself represent an additional 50 MW load on the CPP system.
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in service by the end of 1995; CEI's violation of its license condi‘ion obligations has
rendered achievement of this timetable impossible.

Moreover, Antitrust License Condition No. 3 states in part that CEI “shall make
reasonable provisions for” CPP’s disclosed transmission requirements. 10 NRC at 297.
CEI’s failure to install the fourth interconnection constitutes a violation of its obligation
to make “reasonable provisions” for CPP’s transmission needs. CEI has known for many
years of CPP’s need for the fourth interconnection, and of the concern that the current
three-interconnection configuration would be insufficient to meet CPP’s planned needs;

nonetheless, the Company has refused to comply with CPP’s request.

B. CEI PreviousLy ComMITTED TO PERMIT THE PROPOSED
FOURTH INTERCONNECTION, AND NOW SEEKS TO VITIATE
THAT COMMITMENT

Antitrust License Condition No. 2 obligates CEI to “offer interconnections upon
reasonable terms and conditions” upon the “request of any other electric entity(ies) in the
CCCT,” including CPP. Although the issue had been raised previously, CPP clearly gave
notice to CEI of the City’s need for the fourth interconnection in 1985, during discussions
concerning a pending Securities and Exchange Commission proceeding in which CEI and
Toledo Edison were seeking authorization to move toward merger (bv allowing newly-
created Centerior Energy Corporation to acquire all of the outstanding stock of the two
utilities).

In a September 19, 1985 letter from CEI Chairman of the Board Robert M. Ginn
to Cleveland Mayor George V. Voinovich, Attachment 9 hereto, the Company acknowledged

the City’s requests for both the third and the fourth interconnections, and — in exchange
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for Cleveland’s agreement not to oppose the merger — CEI committed to “concur” in the
City’s requests for FERC approval of the two interconnections. Paragraph 5 of the letter
states:

The Company acknowledges the desire of the City to con-
struct transmission lines from — (1) The City’s Collinwood
Substation to the City's Nottingham Pumping Station and
(2) From the City's existing Clinton-West 41st Street line
to Cleveland Hopkins Airport. The Company agrees that if
such lines are constructed, it will interconnect them to its
system. The first interconnection would be made to the
Company’s Lloyd-Jordan line in the vicinity of the Nottingham
Pumping Station and the second either to the Company
lines in the vicinity of the Airport, or alternatively, to CEI's
Fox Substation. Although CEI agrees to such interconnec-
tions, it must, of course, reserve the right to take whatever
actions it deems appropriate with respect to the proposed
construction of the lines, but the Company will definitely
concur in the City’s effort to obtain from the Federal
Energy Regulatory Commission its regulatory approval of
the interconnection.

Attachment 9 at 2, emphasis supplied. The proposed fourth interconnection is plainly
described here, as it will involve the connection of a 138 kV transmission line “[fjrom the
City's existing Clinton-West 41st Street line” to “CEI’s Fox Substation.”
Notwithstanding (1) CPP’s request for the interconnection, (2) CEI's commitment
to support that request, and (3)the Company's obligations under Antitrust License
Condition No. 2 to offer the interconnection, CEI has steadfastly refused to permit the
interconnection, let alone “offer” one on “reasonable terms and conditions.” As a con-
sequence, on April 22, 1993, the City filed the complaint initiating FERC Docket
No. EL93-35-000. Years after agreeing to provide the precise interconnection at issue,

CEI responded to the CPP complaint by taking the position that the Company
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cannot consider agreeing to any such interconnection until
all of the details of the proposed interconnection have been
established and until CEl has assurance that the inter-
connection will not impair reliability of service to CEI's
customers and that the City will pay all of the costs
associated with creation of the interconnection and services

to be provided across the interconnection, including
stranded investmeni costs.

CEI's Answer to CPP Complaint in FERC Docket No. EL93-35-000, at 23-24.> Now
that FERC has ordered the interconnection, CEI's posiiion — as expressed in the
aforementioned October 9 letter — remains the same: CEI will not consider complying
with the FERC order “until all the details” and some major, unrelated issues have been
worked out.

Consistent with FERC’s recent order, the NRC should reject CEI’s position as not
credible and inconsistent with the Company’s prior commitments to Cleveland and to this
Commission. CEI should be held to its obligation under the license conditions, as well as
its 1985 representation that it would “concur” in the City’s request for regulatory approval.

Given CEI's explicit obligations and voluntary commitments, and viewed in light
of CEI's history of (and ongoing) anticompetitive behavior, it is apparent that CEl's
current unwillingness to agree to the new interconnection is based upon a continuing
desire to stifle the City’s ability to compete. The Commission should issue an order:
(1) finding, consistent with the FERC ruling, that CEI has violated Antitrust Licease
Condition No. 2; (2) requiring CEI to comply with the Antitrust License Condition by

offering the fourth interconnection (as requested by CPP) on reasonable terms; and

¥ Anexcerpt from CEI's Answer is Attachment 10 to this Petition.
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(3) penalizing CEI for its failure to comply with its Antitrust License Condition

obligation.

COUNT 4: CEI HAS VIOLATED ANTITRUST LICENSE
CONDITION NO. 2 BY IMPOSING AN
EXORBITANT AND UNRFASONABLE
$75/KW-MONTH “DEVIATION CHARGE”

In March 1993, CEI unilaterally filed with FERC (initiating the still pending
Docket No. ER93-471-000) a set of proposed amendments to the 1975 Interconnection
Agreement between CEI and CPP. One of the proposed amendments would add a
requirement that CPP pay a “deviation charge” of $75/kW-month for the maximum number
of kilowatts of power delivered by CEI in any hour in excess of the amount of power CPP
had scheduled for delivery in that hour. The charge is exorbitant, as it is three times
CEI's proposed firm power “ceiling” rate of $25/kW-month. Indeed, the “ceiling” rate is
itself enormous; by contrast, emergency power is available to CPP on the market for 100
mills per kWh, with no demand charge.

The Commission accepted the proposed amendments for filing, including the
deviation charge, suspended their imposition for five months (the maximum suspension
permitted by law), and set the amendments for hearing. The amendments became
effective, subject to refund, following expiration of the suspension pericd in November
1993. Cleveland Elec. Illuminating Co., FERC Docket No. ER93-471-000, 63 FERC
961,244 (1993), order on reh'g, 64 FERC 61,097 (1993). While the [nitial Decision in
Docket No. ER93-471-000, 69 FERC § 63,008 (1994), would reduce the $75 charge to a

still exorbitant $25, FERC action on that ruling is still pending and it is not known when
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FERC will act. Thus, the amendments remain in effect today, and CEI's proposed “open
access” transmission tariffs propose continuation of the charge.**

CEI's deviation charge is a facially discriminatory and anticompetitive restriction
on CPP’s right under Antitrust License Condition No. 2 to obtain interconnections with
CEI “upon reasonable terms and conditions.” It is discriminatory because the proposed
charge would, without justification, enable CEI to treat differently transmission cus-
tomers who provide their own control area services as compared to those, like the City,
who purchase such services from CEL.  Under the proposed transmission tariffs, the
former customer class would be able to address imbalances between scheduled and actual
energy delivered through the return in kind of energy inadvertently interchanged between
control areas. By contrast, “positive deviations” between scheduled and actual energy
flows experienced by the City result in a deviation charge of $75/kW-month, applied
against the maximum kilowatthours of positive deviation in any one hour of the month.
The charge is anticompetitive in that the only utility against which the charge would be
imposed is CPP, which is also the only utility with which CEI is engaged in Jirect, door-
to-door competition for retail customers.

In addition, the charge is unreasonable because it grossly exceeds even the penalty
provisions imposed by other utilities upon unscheduled deliveries to their wholesale

customers. Although FERC will allow a utility to depart from cost-based pricing and

*  As mentioned earlier, the Commission determined by order dated December 20, 1995 in Docket Nos.

EC95-1104-000, er al., that the tariffs are deficient and must be revised substantially. Absent the requisite
revisions, the Commission has stated that it may issue a further order rejecting the tariffs and merger
application, as well as a related application for approval to charge market-based generation rates. Slip op.
at 10, Ordering § (C).
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charge “incentive” rates for unscheduled emergency service (to keep wholesale customers
from unduly relying upon the utility to make up scheduling shortfalls), there are limits to
a utility’s ability to exceed the costs of providing such service.’ In Indiana Michigan
Power Co., 44 FERC 4 61,313 at 62,079 (1988), FERC approved emergency energy rates
of 100 milis’k Wh (or ten cents), but cautioned that this rate represented “the upper end of
a range of reasonable rates to act as a disincentive to use emergency service as an
economic alternative to non-emergency service, and at the same time not to be exorbitant
or exploitative.” Id. at 62,079. At $75/kW-month, the Company’s deviation charge applied
to a single unscheduled delivery of 1,500 kW in one hour of a month would produce a
higher payment to CEl than if it assessed a 100 mil/kWh rate for 1,500 kWh of
emergency energy in each and every hour of the month. Thus, CEI's deviation charge is
insupportable, even as a penalty provision.

Moreover, when CPP overschedules deliveries of power from third parties to
avoid the enormous “deviation charge,” it is competitively harmed by another of CEI's
proposed amendments. In hours when CPP schedules more energy for delivery than it
can use, a prudent practice in light of the $75/kW-month charge, CEI retains the excess
energy for its own use and pays CPP a rate equal to only one-half of CEI's fuel costs,
while CPP must, of course, still pay its suppliers full price for that energy. Thus, CEI
gets cheap energy that it can use, while CPP pays full price (less the modest payment

made by CEI) for energy that CPP cannot use. As a result, CEI has an unfair competitive

¥ The Antitrust License Conditions provide that “all rates, charges or practices in connection™ with the

implementation of the Conditions “are to be subject to the approval of regulatory agencies having
jurisdiction over them.” 10 NRC at 299,
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advantage either way — the Company either gets very inexpensive energy or it collects

enormous pcrmlties.26

Even if CPP prevails at FERC and obtains a refund of penalty
charges paid, CPP will be unable to recover the costs of overscheduling energy in order to
avoid this penalty or the permanent costs of competitive harm during the period in which
the penalty charge is effective.

Further tilting this “heads 1 win, tails you lose” mechanism in its favor, CEl is
proposing that these provisions apply to all “deviations” above and below zero, no matter
how insignificant. The failure to utilize a “deadband” approach (within which no penalties

would apply for deviations of less than, say, five percent of scheduled amounts, to

recognize the impossibility of zero deviation) is contrary to standard industry practice.

REQUESTS FOR RELIEF

For the reasons set forth above, CPP requests that the Commission:

(1)  find that CEI is obligated under the Antitrust License
Conditions to provide interconnection and wheeling
services as specified in this Petition, including pro-
viding the requested fourth interconnection with
CPP at the Fox Substation;

(2)  issue a Notice of Violation against CEI for its
failure to comply fully with these obligations;

(3)  require CEI to submit a timely written reply ad-
mitting or denying that CEI is in violation of these
obligations, setting forth the steps it is taking to
ensure compliance with the Antitrust License Con-

*  This impediment to accurate scheduling was exacerbated by CEI's unilateral and unwarranted 1994

imposition of severe schedule change restrictions that prohibited changes in scheduled deliveries of energy
except on a day-before basis. The FERC initiated a proceeding on scheduling issues in response to CPP’s
August 12, 1994, Complaint. A recently entered into settlement agreement in that proceeding that substantially
increases scheduling flexibility in a manner more consistent with widespread industry practice is now
pending before FERC.,
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ditions, and providing other compliance information
required by this Commission;

(4)  direct CEI to comply immediately with the portions
of the Antitrust License Conditions at issue here,
including requiring CEI to withdraw immediately
from the Federal Energy Regulatory Commission
the portions of CEIl's filing at issue in Docket
No. ER93-471-000 that are inconsistent with the
License Conditions, as specified herein;

(5)  direct CEI to provide firm wheeling service during
1996 in the amounts requested by CPP in its
August 11, 1995, letter to CEI and in accordance
with CEIl's obligation under Antitrust License
Condition No. 3;

(6) impose the maximum fines under the Atomic
Energy Act permissible for CEl’s violations of the
license conditions (42 U.S.C. § 2822(a)) which,
through the end of 1995, would amount to close to
$100,000,000;”" and

(7)  undertake these requested actions on an expedited
basis, consistent with the demonstration here that
CEI has not met its License Condition obligations,
and that each day of delay in its doing so is causing
unlawful competitive injury to CPP.

With respect to item (4), above, the specific actions which CEI should be directed
to undertake include requiring the Company to:

(A)  withdraw the $75.00/kW-month “deviation” charge
from the rate schedules at issue in ER93-471-000
and those filed at FERC on May 25, 1995; and

¥ Even if the violations are considered to be a single violation, and if they are deemed to commence in

April 1993 when CPP formally filed at FERC for the fourth interconnection, after CEl had refused to
provide it, that represents almost 1,000 days of violation. 42 U.S.C. § 2822(a) permits the imposition, for a
“continuing” violation, of up to $100,000 per day of violation.
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withdraw that portion of the “Operating Agreement”
providing to Toledo Edison “highest priority” treat-
ment for its purchases of emergency power from CEI.

CONCLUSION

WHEREFORE, fer the foregoing reasons, CPP asks that the Commission act

expeditiously to enforce the Antitrust License Conditions attached to CEI's nuclear plant

licenses in the manner specified in this petition.

January 23, 1996

Respectfully submitted,

Sharon Sobol Jordan
Director of Law
William T. Zigli
Chief Assistant Director of Law
City OF CLEVELAND, OHIO
106 City Hall
601 Lakeside Avenue
Cleveland, Ohio 44114
(216) 664-2814

Glenn S. Krassen

CLIMACO, CLIMACO, SEMINATORE,
LEFKOWITZ AND GAROFOLI, CO., L.P.A.

The Halle Building, Suite 900

122% Euclid Avenue

veland, Ohio 2 15

vid R. Straus

Scott H. Strauss

SPIEGEL & MCDIARMID

Suite 1100

1350 New York Avenue, NW

Washington, DC 20005-4798
(202) 879-4000




10.

LIST OF ATTACHMENTS

GRAPH DETAILING CEI-CPP RETAIL CUSTOMER SWITCHING, 1960 TO DATE
CEI MARKETING FLYERS

LETTER TO CEI FROM CPP, DATED AUGUST 11, 1995, REQUESTING FIRM TRANS-
MISSION SERVICE RESERVATIONS FOR USE DURING 1996

EXCERPT FROM CEI FIRM TRANSMISSION TARIFF NO. 1

LETTERS TO CPP FROM CEl DATED NOVEMBER 2 AND 3, 1995, staTinG CEl's
REFUSAL TO PROVIDE TRANSMISSION TO CPP FOR ITS PURCHASE FROM OHIO POWER

EXCERPT FROM CElI APPLICATION FOR REHEARING IN FERC DOCKET No.
EL93-35-000

CEI-ToLEDO EDISON COMPANY OPERATING AGREEMENT, DATED APRIL 1987

LETTER TO FERC SECRETARY CASHELL FROM CEl, DATED OCTOBER 9, 1995, IN
FERC DockeT No. EL93-35-000

LETTER TO CLEVELAND MAYOR GEORGE V. VOINOVICH FROM CEl CHAIRMAN OF
THE BOARD ROBERT M. GINN , DATED SEPTEMBER 19, 1985

EXCERPT FROM CEI's ANSWER TO CPP COMPLAINT IN FERC DOCKET
No. EL93-35-000
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SOME
UESTIONS
TO CONSIDER
ABOUT THE
“[IHIDDEN COSTS ™

A Comoraw Erargy Company



WHEN YOUR HOME'S LOOK IS AT STAKE,

MAKE SURE YOU KNO

You may be asked (o lcave The [luminating
Company lor another electric supplier. Bul
there are many “hidden costs” in making 3
change, some of which can affect the exterior
of your home and your landscaping,

S0 hure arc & fow questions You might want
answered conceming (hese issucs.

Wit work dont: by ihe other clectrical
supplicr Can affe

¢t my home?

Gerting hooked up o another clectric
supplier can he difficult if all preparation
work is not completed property. You may
wastt 10 find out if the other supplic needs
10 lnstall its equipment to the outsice of
your hame.

« Will the other electric supplier put in an
additional service box o your home if thelr
poles ire placed in frunt of your property?

o Will your present electrical service hox
need 10 be removed?

« Who will be respoasible for any possible
damage to your home if cquipment I8
removed?

ommﬂotworkcnyourhomcnc«bw
he completed if a replacement service bov
is installed?

W ALL THE FACTS

« Who will be responsible for any possible
damage 10 your home if the replacement
service box Iy installed?

o If necessary, how much additonal
equipment will be atached 1o your home?

« To whom do you give permission o install
any more cquipment?

'mqmndolvoﬂdea
@y

o Will there be a pronlem rupning 4 power
line through amy trees, shrubs. hushes. eic.
oa your property! Wil they be damuged’

o Will any landscaping right next to your
home be affected hy a replaccment
senvice box?

We hope the above questions Can sencasa
siarting puint in gening the answers 1oU need
if you are approached by another clectiric
supplier. As your full-service cleutric compant,
our phooe lines are always open.

Please feel free to call us anytime -
day or night - as 861-9000.



THE CLFVE' AND ELFCIFIC ILLUMINATING COMPANY
PO BOX 5380 - CLEV owum-w‘wum-wmm.--mm
Serving The Besi Locaiion in the Nation

Dear Friend,

The Nluminating Company has been providing sirestlighting for your neighborhood

for many years.

We recently were told by the City of C\;vehMmremovo streetlights in fromt
ot‘yonrhomoamhlonlyov.anminmvm~ Because of this change, you
mmlﬂﬁﬁumm«mﬁl’nsb\lﬂum‘md&yum
that are out at night. Mptoblumlhmldboupondto‘nnﬁtyofmwm
at 664-2000.

muum&:;cowmyi:ﬁ!!Mtamycmen&. retinhle
electriciry w.mumwmmjommm.oowonm Ohio
ammmmwmmmw-mmm.
Sincerely,

The Mluminating Company

A Centenar Energy Company
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nf oty
ity of O leveland
wi R WHITE MAYCR
130C LAKZSIOE AVENUE
CLIVELAND, OMIQ dd1 141108

August 11, 1988

Mr. Thomas G. Solomen, Manager Bulk Powaer Operations
Cleveland Electric llluminating Company

6836 Miller Roed

Brecksville, Ohio 44141

Oear Tom:

Enclosed are transmission service agresments under the CE FERC Transmission
Tari!t for the following raservaticns:

East Kentucky Power Cooperative for 30 MW from January 1, 1538 through
Dacember 31, 1988

Cincinnati Gas & Electric Co. For 50 MWV from January 1, 1996 through Oecermber 31,
1§36

slew York Pewer Authority for 32 MW frem January 1, 1296 shraugh December 37,
1838

Chie Power Company for 40 MW from Septemoer 1, 1586 through Dacemger 37,
1998

Flease respond to these reservation requests s scon as pessicle. The transmissicn
reservations for the 35 MW of AEP Tanners Creex ane 10 MW AMP-Chie Corsuen
power will be sent to you by AMP-Chie.

Very truly yours,

N7 7 o

Jarame W. Salko, Manager
Elecoric System Operations

ce:  Nagah Ramacan

George S. Pofek
Wwilliam Zigli

don Bmenl Onnnviumire Emminver
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. *he Cleveland Zlectric Second Revised Shees No. 3
Illuminating Company Cancels First Revised Sheet No. °
., FERC Electzic Tarift Effective: Octcber 1, 15a¢

Prior to commencement of Transmission Service
under this tariff each Customer shall execute and deliver
to CEI a Service Agreenment in the Form of Service
Agreement attached to this Tariff. The customer by
commencing to take Transmission Service frem CII agrees to
take and pay for, and CII by commencing to furnish such
Service agrees to furnish the Service, subject to the
terms and conditions of this Service Tariff as they zay be
in effect from time to time subject to action by the
governmental bodies having regulatory jurisdiction over
sarvices rendered hereunder.

Transaission Service shall be provided by CII
from tise to time, upon (i) written request by a Customer
for the reservation of transamission capacity (Transmission
Reservation) for a period of one week or longer, and (ii)
concurrence in such request by CEI in writing., When
necessary, any request or concurrence relating to the
availability of transmission service may be made erally
and shall be confirmed in writing as soon as practicable
but not later than the third day following the day such
eral request or concurrence is given.

When CEI plans its future transmission capability, it will
make reascnable provision for disclosed future transzis-
s$ion requiresents or entities using wheeling servicas. 1/

»

3. Duration

This Service Tariff shall become effective 30
days after flling with the FERC and shall continue in
effect for one year, and thersafter for similar periods
unless changed, modified, or superseded. CII ressrves the
right to make @ filing with the FEIRC for termination of
service under this tariff,

C. ¥ arges and T f nditions
Service

This Service Tariff, the services to be
rendered, compensation and the terms, conditions, and
rates included herein are subject to being superseded
changed, or modified either in whole or in part, sade. from
tine td time by a legally effective filing of CXI vith or
by order of the FIRC or any superseding regqulatery
authority having jurisdiction and both CII and Customer
shall have the right at any tise to seek unilaterally
superseding services, compensaticn, terms, conditions, and
rates froa such regulatosry authority.

1/ The ters “disciosed” is defined as the giving of
~ reascnable sdvance notification of future requirssents

e aneibioge wtilldolan whaatlione samwisae e ha acda



xls Pourth Revised Sheet No.
Effective: July 1, 1997

Fifth Revised Sheet No. 4

=i

Teveled
. Illosisating CorparTy
FEC Llactsic Taxmid

it

" mwiginal Vel. No. 1

Y¥hhe v Fliys w,.“::... &
i
(mam ik d uunm w uc
mmmmw mmwu mMMMWm, Mmm g mmn

it
wmm 2pil mmmmum mum 194 m ]
1] ”w mmmﬁ@ ! mmgw
R i mmmﬁ i
Mmam «mau LI mmm mm 9 m.m_
umx Wm i f m% w.m b
m L mmmmeumm mmwmmum mamm

.
-

i

,wumm

o [ 1M

i



s
v

o
/

Revised Sheet ye.

&3

Lliective:

Canzels

/27
by 4 302 Slevt T

' el be ‘M el

TIRC Llartris Taris?

Imioesinr (zparny

*hé Ci\ "

- .

Qrigisal Volmms Fo. 1

.maw nmuman
43 mm? m; M

iy mhgau mm;m:a

iptsd auwu bmrmz
uwm.m ﬁ.gm:

i

iaoad b
%m“m gm.m

u
if it mm

: m . m Mgn w mug
¥ Jid m ..m

M , “m mm. mwgm m

%

3

s 0f peexigsion

<

=

= ]

aa “mw“cv. am
il
.g.ma*wm??ngm TH
EHIRITY
et
Ui t..
HE M,m& f,_.. .u.m
il
3 mmmmmwmgwm%muqmgu.
mmu ummmmgm. m mm:
m mw. i -.uemeaug




2/28/ >4

Cawoee UL

Fre
A%
=Y

4

ACCEPTED FOR FiLIN
TO BECOME EFFECTE. Y

e

.

.

* howT3
‘e .

Lo SEtLle A STLAR aTETT

!

3 mmmm
a3 m

ETT
wwmuwm
g”w ot

am«m
mem ma

§
ghsd
=mww
wcm

-

shall
loes,
calsy
dalay
;neuabh dilligencs t© Ieow the cause

u:ui.nq
the pasty sul
ts huxdgren:,

cz clu.us thereof; oxd ;rwuhd fothar, that naither pasTy shall

m

maw
.w mngMm“mmm

o, mezummw.mua:

e requiswd by the foregeing

2]

Cutrer's and C2's Rastongl

>3

il

i

2asdb

b

§

HE
g

awm

mnm

i

Ll

2343
I mmm :

i

mmm¢Mgu

pil:

o the
is tv.-.\mul.

)

;
i3
i

i

§
3

Y



Ganenes CTLFTAL Sheet e 9

“
o
O
G
(=]
K
B
| & J
(& ]
QOA

15/

LING 2
CTIVE;

Yoty

I0 BECOME EFFg

pi s

u.

ine
e

other than the dalivery poin

tad to Tegistared VALURS, ook

is at & poimt

mmum

muaqum:uummuum

Mﬂ mw

-
q.n

to be ACTIALE WVALRAN B0 (2) pestes

22 ai

be
el
©
&y owtar £oT acTameTy stall
At Fh tast i3 et
sion shall be &t the woense o e

<

ERAring
pasTy
=l ad

o varidication of ay metar O BN ©

o

rotion
shall be
et O,
ere cfean than once 4N Salve mmmuns.

m

acozacy of the
wm
s
e!
at e

ary tiom
othar,
jousent at
Te wesk
by wd &
CustorRr

.m

mm
37
w.*.:.-.um

h..
ﬁ
WME

.s
-
-—
-

ascartaiied, e PR

sl =

e rade acTate A2 U
rall of e e

shall be as

can be reascrably Ascermained.
4

to be Lnaccurats by m=Tw A ST

coTpassel ore-
WLas .

T

i

- ly

derard ad enacyy QUANTItLes will De
: data.

‘s swtass fall t Tegistar

, £ree of covt, & suitable |

HEE

ﬁ akbls e acEN3

Cagnomes

ol sl

pehetile B
all reascrable tirms fox s
in Tepair or recoving its pTTRET
rendaring sarvice uwdar LS

pacxission
tions of this e
ad clrmaits in and at all places re=
corerollied by Qustmr.
sutierized agwnts
8t

el

Y

il
ncidant



b
. [o— Qt‘-:‘:-“l.'. ME Yo, 14
ACCEPTED FOR FILING 1Yoz :

. M. 1 J0 BECOME EFFECTIVE: .

b Y )r ~
tarting



The Cleveland Electric Second Revised Sheet No, 9
Illuminating Company Cancels First Revised Sheet N
ERC Electric Tarift Effective: October 1, 135a¢

Original Vel. Ne. 1

FORM OF SERVICE AGREEMENT

This Agreement made and entered into this day of

_ + 19__ by and between The Cleveland Electric
TITininating Company (CEZ) and
(Customer).

WITNESSETH

That in consideration of the mutual covenants and agreements
Berein contained, the parties hereto covenant and agree with each
other as follows:

CEI shall provide transmission service in accordance vith
the terms and conditions of CEI's FERC Electric Tariff, Original
Volume No. 1, as the sane may be amended from time to time and in
accordance with the specifications set forth on attached Exhibis
A.

In Witness Whereof, CEI and Customer have caused this
Service Agreemant to be executed in duplicate in their names by
their respective duly authorized officials, as of the day and
year first above writtan.

Attest:

Naze of Customer

By

Approved: TEE CLEVELAND ELICTRIC .
. ILLUMINATING COMPANY

hakians il ”

. Issued by:
Richaszrd A, Miller
Executive Vice President



*he Cleveland Electric Second Revised Sheet No. 10
Illuninating Company Cancels First Revised Sheet Nos., 10 a
. ERC Electric Tariff Effective: October 1, 1985%

Original Vel. No. 1

EXRIBIT A

DELIVERY POINT AND SERVICE SPECIFICATIONS

1. Rame of Customer:

4. location of point of delivery:

3. Description of electricity:
Electricity delivered by CEI will be three phase,
vires, alternating current of approxizately 60 Hertz, at &
nominal veltage of velts.

4. Metered voltage:

S. Location of meter:

6. Effective date:

e Frovisicns for special facilities or conditions:

In Witness Whereof, CII and Customer have each caused this
Exhibit A to Service Agreezent for Provision of Transmission
Sarvice to Municipalities and Rural Electric Cooperatives, dated

» to be executed in their names by their

respective duly authorized officials on this — Ay of

o 19_e

st

TEZI CLEVILAND ELIZCTRIC
ILLUMINATING COMPANY

Name of Customer

By By

Issued by:
Richard A. Niller
Executive Vice Presidant



The Cleveland Electric Second Revised Sheet No. 11
Tlluminating Company Effective: October 1, 985
RC Electric Tariff ~

. «£iginal Vel., No. 1

This Sheet Was Cancelled By Second Revised Sheet No. 10,
Zffective October 1, 1985

Igsued by:
Richard A, Miller
Executive Vice President
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ATTORNEYS

MARY € O REILLY
KEVIN P MURPMY
MICHAEL C REGULINSKI
BRUCE T ROSENBAUM
DOUGLAS J. WEBER
MARK R KEMPIC

PARALEGAL
AMY 8 McCASE

David R. Straus, Esq.

Spiegel & McDiarmid

1350 New York Ave., NW.
Washington, D.C. 20005-4798

Dear David:

@i,

OPERATING COMPANIES
CLEVELAND ELECTRIC ILLUMINATING
TOLEDO EDISON

CORPORATE/REGULATORY PRACTICE AREA

November 2, 1995

CLEVELAND OFFICE
8200 OAK TREE BLVD
ROOM <48

INDEPENDENCE. OM 44121

FAX (216)447.2502

TOLEDO OFFICE
EDISON PLAZA

300 MADISON AVENUE
TOLEDQ. OMIO <2682
FAX (419)249-5281

Please be advised that The Cleveland Electric Illuminating Company (CEI) will not provxde
the ransmission services requested by Cleveland Public Power (CPP) associated with the power sale
by the Ohio Power Company (Ohio Power) to CPP for delivery of 40 MW to the CEl/Ohio Power
interconnection commencing September 1, 1996 through December 31, 1996. This transaction,
although contractually described as a wholesale sale from Ohio Power to CPP, will be the functional
equivalent of a sale "directly to an ultimate consumer”; accordingly, in accordance with Section 212
of the Federal Power Act, CEI is not required to provide transmission services with respect to this
transaction. Furthermore, the Federal Energy Regulatory Commission (Commission) lacks authority
to issue a mandatory wheeling order against CEI under the Federal Power Act to effectuate this

transaction.

On this date, the Company has sought a declaratory order from the Commission that it is not
required to provide the required transmuission services associated with this transaction. [ have

enclosed herein a copy of the petition for declaratory order filed with the Commission.

Please be further advised that CEI's refusal to provide the requested transmission services is
not due to any limitation on the CEI transmission system, and CEI will provide the other
transmission services requested by CPP in its letter dated August 11, 1995. Copies of the other
transmission service agreements are being returned to CPP executed by the appropriate CEI

personnel on this date.

MCR:ms

Very tmlyyom

ichael C. Regulmsh

Senior Counsel



@ -t

8200 Oak Tree Bouievord
Ingependence Ok
26-447-300

November 3, 1995

HAND DELIVERY

Jerome W. Salko, Manager
Electric System Operations
City of Cleveland, Ohio
1300 Lakeside Avenue
Cleveland, Ohio 44114-1100

Dear Jerry:

In response to your request for ransmission service dated August 11, 1995
under CE! FERC Transmission Tariff, CEI will provide the services indicated
below. CEI's agreement to provide the services is expressly conditioned upon the
following:

1. The installation of the 138 kV capacitors before the 1996
summer load season as stated in your letter of September 22,
1995 and Mr. Pofok's letter of October 30, 1995; and

2. Completion of the necessary transicnt interaction studies
involved with capacitor installations to avoid electrical
disturbances on the City's and CEI's systems and
communication of the results of the studies to CEL

CEI can perform the necessary transient interaction studies at your request.
Please notify me within tea days whether the City will meet these conditions.

In anticipation of the City's agreement with these conditions, I have enclosed
the following signed service agreements:

1. East Kentucky Power Cooperative for 30 MW from January 1,
1996 through December 31, 1996,

2. Cincinnat Gas & Electric Company for 50 MW from January
1, 1996 through December 31, 1996; and

Companies:
Tolsdo Edison



3. New York Power Authority for 32 MW from January 1, 1996
through December 31, 1996.

The request for transmission services related to Ohio Power for 40 M'W from
©/1/96 through 12/31/96 is denied for the reasons stated in the enclosed letter to
Mr. David R. Straus.

Very truly yours,

7 6 M MW/IF:

Thomas G. Sclomon
Mar.ager - Bulk Power Operations

TGS:ms



Cleveland Electric Second Revised Sheet No. 9
Illuminating Company

FERC Electric Tariff Effective: October 1, 1985
Original Vol. No 1

SERVICE AGREEMENT

This Agreement made and entered into this August 11, 1995
by an. between The Cleveland Electric lliuminating Company
(CEI) and Cleveland Public Power (Customer).

WITNESSETH

That in consideration of the mutual covenants and agreements
herein contained, the parties hereto covenant and agree with each
other as follows:

CEI shall provide transmission service in accordance with the
terms and conditions of CEI’'s FERC Transmission Service Tariff,
Original Volume No. 1, as the same may be amended from time to time
in accordance with the specifications set forth on attached
Exhibit A.

In Witness Whereof, CEI and Customer have caused this Service
Agreement to be executed in duplicate in their names by their
respective duly authorized officials, as of the day and year first
above written.

Attest: CLEVELAND PUBLIC POWER

Manager Electric
System Operations

APPROVED: THE CLEVELAND ELECTRIC
ILLUMINATING COMPANY

ay:m_g f%éu/

/0 2670:'

Issued By: Richard A. Miller
President
Centerior Corporation



.

Cleveland Electric Second Revised Sheet No. 10

Illuminating Company
PERC Electric Tariff Effective: October 1, 1985

Original Volume No. 1

EXHIBIT A
POINT OF RECEIPT AND SERVICE SPECIFICATIONS

1. Name of Customer: CLEVELAND PUBLIC POWER

2. Location of point of receipt: CEI's existing interconnect
with the Ohio Power Company.

- 3 Description of electricity: Electricity received from
supplying utility will be three phase, 3 wires, alternating
current of approximately 60 Hertz, at a nominal voltage of
345,000 volts.

4. Demand reservation: 30,000 KW originating from EK

S. Metered voltage: 138,000 volts

6. Location of meter: CPP/CEI interconnections

2 Effective date: Auvgust 11, 1995 .

8. Reservation period: January 1, 1996 0001 to December 31, 1996
2400 (hours ending) .

9. Provisions for special facilities or conditions:

In Witness Whereof, CEI and Customer have each caused this
Exhibit A to the Service Agrecment for Provision of Transmission
Service to Municipalities and Rural Blectric Cooperatives, dated
August 11, 1995 to be executed in their names by their respective
duly authorized officials on this August 11, 1995.

THE CLEVELAND ELECTRIC CLEVELAND PUBLIC POWER
ILLUMINATING COMPANY

By:_ﬂ“é 7 ?fq.u-/ By : W

Jerome W. Salko
Manager Electric

Date : /0/37/?7' System Operations
/ ’
Date: 7"‘//' 7.5

Issued by: Richard A. Miller
President
Centerior Corporation



Cleveland Electric Second Revised Sheet No. 9
Illuminating Company

FERC Electric Tariff Effective: October 1, 1985
Original Vol. No 1

SERVICE AGREEMENT

This Agreement made and entered into this August 11, 1985
by and between The Cleveland Electric Illuminating Company
(CEI) and Cleveland Public Power {(Customer).

WITNESSETH

That in consideration of the mutual covenants and agreements
herein contained, the parties hereto covenant and agree with each
other as follows:

CEI shall provide transmission service in accordance with the
terms and conditions of CEI's FERC Transmission Service Tariff,
Original Volume No. 1, as the same may be amended from time to time
in accordance with the specifications set forth on attached
Exhibit A.

In Witness Whereof, CEI and Customer have caused this Service
Agreement to be executed in duplicate in their names by their
respective duly authorized officials, as of the day and year first
above written.

Attest: CLEVELAND PUBLJIC POWER

;&Q/ By:
Date: = \\] %{

Jerome W. Salko
Manager Electric
System Operations

APPROVED: THE CLEVELAND ELECTRIC

/%/ ILLUMINATING COMPANY
By:ﬁ‘ﬁéiggﬁé 7‘;5!60U5//

ate: // 44425 /0/.?//f/‘

Issued By: Richard A. Miller
President
Centerior Corporation



. .

Cleveland Electric second Revised Sheet No. 10
Illuminating Company
FERC Electric Tariff Effective: October 1, 1985

Original Volume No. 1

EXHIBIT A
POINT OF RECEIPT AND SERVICE SPECIFICATIONS

1. Name of Customer: CLEVELAND PUBLIC POWER

- ¥ Location of point of receipt: CEI’'s existing interconnect
with the Ohic Power Company.

3. Description of electricity: Electricity received from
supplying utility will be three phase, 3 wires, alternating
current of approximately 60 Hertz, at a nominal voltage of
345,000 volts.

4. Demand reservation: 50,000 KW originating from CG&E

S. Metered voltage: 138,000 velts

6. Location of meter: CPP/CEI interconnections

y. Effective date: August 11, 1985

8. Reservation period: January 1, 1996 0001 to December 31, 1996
2400 (hours ending) .

9. Provisions for special facilities or conditions:

In Witness Whereof, CBI and Customer have each caused this
Exhibit A to the Service Agreement for Provision of Transmission
Service to Municipalities and Rural Electric Cooperatives, dated
August 11, 1995 to be executed in their names by their respective
duly authorized officials on this August 11, 1995.

THE CLEVELAND ELECTRIC CLEVELAND PUBLIC POWER
ILLUMINATING COMPANY

B}':_Alna## leu-/ By:

Jerome W. Salko
Manager Electric

Date : a3/9?/§u‘ \/ System Operations
Date: X’//'?i
Issued by: Richard A. Miller
President

Centerior Corporation



Cleveland Electric Second Revised Sheet No. 9
Illuminating Company

FERC Electric Tariff Effective: October 1, 1985
Original Vol. No 1

SERVICE AGREEMENT

This Agreement made and entered into this August 11, 1995
by and between The Cleveland Electric Illuminating Company
(CEI) and Cleveland Public Power (Customer).

WITNESSETH

That in cousideration of the mutual covenants and agreements
herein contained, the parties hereto covenant and agree with each
other as follows:

CEI shall provide transmission service in accordance with the
terms and conditions of CEI’'s FERC Transmission Service Tariff,
Original Volume No. 1, as the same may be amended from time to time
in accordance with the specifications set forth on attached
Exhibit A.

In Witness Whereof, CEI and Customer have caused this Service |
Agreement to be executed in duplicate in their names by their
respective duly authorized officials, as of the day and year first
above written.

Attest: CLEVELAND PUBLIC POWER

” , anager Electric
Date: &J l\! qh System Operations
APPROVED: THE CLEVELAND ELECTRIC

ILLUMINATING COMPANY

By;_dﬂégq%g A Mnes/
te:lﬁ’£z¢:f ) A7Gé%;f

NOTE: THIS SERVICE AGREEMENT IS BEING SUBMITTED UNDER PROTEST AND WITH

FULL RESERVATION OF RIGHTS BY CLEVELAND PUBLIC POWER BASED ON THE SERVICE

AGREEMENT EFFECTIVE JUNE 1, 1986 FOR THE TRANSMISSION OF NYPA POWER TO
CPP AND THE PAST PRACTICE OF CEI SINCE THAT TIME.

Issued By: Richard A. Miller
President
Centerior Corporation



Cleveland Electric Second Revised Sheet No. 10

Illuminating Company
FERC Electric Tariff Effective: October 1, 198S%S

Original Volume No. 1

EXHIBIT A
POINT OF RECEIPT AND SERVICE SPECIFICATIONS

1. Name of Customer: CLEVELAND PUBLIC POWER

Location of point of receipt: CEI's existing intercomnnect
with the Pennsylvania Electric Company.

3. Description of electricity: Electricity received from
supplying utility will be three phase, 3 wires, alternating
current of approximately 60 Hertz, at a nominal voltage of
345,000 volts.

4. Demand reservation: 32,000 KW originating from NYPA

S. Metered voltage: 138,000 volts

6. Location of meter: CPP/CEI interconnections

7. Effective date: August 11, 1995 '

8. Reservation period: January 1, 1996 0001 to December 31, 1996
2400 (hours ending) .

9. Provisions for special facilicies or conditions:

In Witness Whereof, CEI and Customer have each caused this
Exhibit A to the Service Agreement for Provision of Transmission
Service to Municipalities and Rural Electric Cooperatives, dated
August 11, 1995 to be executed in their names by their respective
duly authorized officials on this August 11, 1995.

THE CLEVELAND ELECTRIC CLEVELAND PUBLIC POWER

ILLUMINATING COMPANY %

Jerome W. Salko
Manager Electric
System Operations

Date: jZ—Z/-?Qf

NOTE: THIS SERVICE AGREEMENT IS BEING SUBMITTED UNDER PROTEST AND WITH
FULL RESERVATION OF RIGHTS BY CLEVELAND PUBLIC POWER BASED ON THE SERVICE
AGREEMENT EFFECTIVE JUNE 1, 1986 FOR THE TRANSMISSION OF NYPA POWER TO
CPP AND THE PAST PRACTICE OF CEI SINCE THAT TIME.

By: By:

Date : /0]/3//91'

Issued by: Richard A. Miller
President
Centerior Corporation



ATTACHMENT 6



UNITED STATES OF AMERICA
BEFORE THE
FEDERAL ENERGY REGULATORY COMMISSION

City of Cleveland, Ohio

V. Docket No. EL93-35-000

The Cleveland Electnc
[lluminating Company

N N ' N '

APPLICATION OF
CLEVELAND ELECTRIC [LLUMINATING COMPANY
FOR REHEARING OF ORDER ISSUED JUNE 9, 1995
Pursuant to Rule 713 of the Federal Energy Regulatory Commission's rules of
practice and procedure, the Cleveland Electric luminating Company (*CEI" or "Company®)
hereby requests that the Federal Energy Regulatory Commission (*FERC® or "Commission®)
grant rehearing and modify its Order Directing Interconnection and Denying Complaint
issued in this proceeding on June 9, 1995 (the “June 9 Order®) insofar as that order directs
CEI to provide a fourth interconnection between its electric system and that of the City of
Cleveland, Ohio ("City*) and to file with the Commission certain materials pertaining to such
fourth interconnection.
. INTRODUCTION
CEI is an electric public utility subject to the Commission's jurisdiction under Part I
of the Federal Power Act which operates electric generation, transmission and distribution
facilities for the purpose of providing electric service in northeastern Ohio, including the
City.
The City operates a municipal electric system within CEI's control area for the
Wofwﬁ&gdmmwmmmmwimmcw CEl is

1




presently interconnected with the City's electric system at three 138 kv interconnection points
that are operated in parallel and have a total capacity of approximately 300 MVA. CEI
engages in interconnected system operations with the City pursuant to an Agreement for
Installation And Operation of a 138 KV Synchronous Interconnection between CEI and the
City dated April 17, 1975, as amended (CEI Rate Schedule FERC No. 12) (the "CEI-City
Interconnection Agreement”).

The three existing interconnections between CEI and the City are more than ample to
serve the maximum loads imposed by the City over those interconnections ini a reliable
manner.' Nevertheless, on April 22, 1993, the City filed a complaint in this proceeding in
which it requested the issuance of an order directing CEI to establish a fourth point of
interconnection between the CEI and City electric systems (the “Complaint®). The City
alleged in part that CEI was obligated to establish such additional interconnection point as
result of (a) a letter dated September 19, 1985 from Robert M. Ginn, then Chairman of the
Board of CEI, to the Mayor of the City of Cleveland (the “Ginn Letter”), (b) an agreement
dated October 18, 1985 among Toledo Edison Company ("Toledo Edison”), CEI and
American Municipal Power-Ohio, Inc. (*AMP-Ohio®) (the “AMP-Chio Agreement®), and (c)
a license condition adopted by the Nuclear Regulatory Commission in The Toledo Edison
Company znd The Cleveland Electric Mluminating Company, 10 NRC 265 (1979) and
incorporated in licenses issued to CEI for ownership of certain nuclear power plants (the

"NRC License Condition®).

N The total transfer capacity of those interconnections as specified in the CEI-
City Interconnection Agreement is 300 MW. The City’s peak load in 1994
was approximately 210 MW,



Commission erroneously assumes in the June 9 Order that the City has made such a request
(June 9 Order at 13).

Since the Complaint was submitted to the FERC, it cannot be considered tc be a
request i9 CEJ for establishment of an additional interconnection. Moreover, the Complaint
is void of many of the essential details pertinent to establishment of an additional point of
interconnection which must be included in any such request.’” There is no evidence in this
proceeding of any other request for an interconnection which might support the
Commission's finding that the City has complied with the condition precedent to
establishment of any interconnection pursuant to the AMP-Ohio Agreement by submitting to
CEI a reasonably detailed request for a fourth point of interconnection in which it articulates
the nature and character of the interconnection that it is seeking. For these reasons, the
Commission's finding that the City had made a request to CEI for an interconnection is not
supported by substantial evidence and must be reversed

4. The F?.RC Erro'neously Found That NRC Liegnse Cpndition Confers Upon

The NRC License Condition obligates CEI, inter alia, to:

offer interconnections upon reasonable terms and conditions at the request of
anv other electric entity(ies) in the CCCT, such interconnection to be ava'able
(with due regard for any necessary and applicable safety procedures) for

7. The Commission has recognized in Section 2.20 of its regulations under the Federal
mw.vhna;odhimnquormmnimmﬁca must specify in detal
mecmuummdmmbdngnqwdnmmmbem
mwuwpmwmmmymyuﬂmmmw. Although that
mumwywmummwu.mpﬁmpumummm
req\uwueguhtaduﬁlitymmpuﬁmdmibutomemmmmd
character of the request should not be ignored.

18



ppemion in a closed-switch synchronous operating mode if requested by the
interconnectirg entity(ies). (emphasis added)

In a cryptic and narrowly written discussion, the Commission stated in the June 9

Order:
Eor purposes of Cleveland's filing here, NRC Licensing Condition No. 2
describes conditions under which CEI is bound to provide an interconnection
to Cleveland, L.g., upon request by Cleveland in exchange for the NRC's
approval of the licenses. Cleveland has, in fact, made such a request. As
such, gi ' ] '
Licensing Condition No, 2 and the matters al issue here, we likewise will
direct CEI to file NRC Licensing Condition 2 pursuant to s ction 205(c) of the
FPA, and, consistent with that condition, to file a proposed ‘nterconnecticn
agreement. (emphasis added)

Enforcement of nuclear plant license conditions is subject to the jurisdiction of the
Nuclear Regulatory Commission, not this Commission. As CEI noted in its response to the
Complaint (CEI Response To Complaint At 11):

FERC does not have authority under Sec. 205 of the FPA to interpret or
enforce conditions established by another agency which are not incorporated in
a rate schedule on file with FERC. While having jurisdiction to regulate
reasonable implementation of these licensing conditions, FERC has no
jurisdiction to enforce those conditions. See The Cleveland Electric
[luminating Co., 7 FERC 163,030 (1979), Mod, in Part at 11 FERC 961,114
(1980). In Nomh Carolina Eastern Municipal Power Agency, 57 FERC
461,372 (1991), FERC denied a motion to have filed with it the NRC antitrust
license conditions, reasoning, based on its decision in Florida Power & Light,
30 FERC 161,230 (1985), that the conditions are public information and the
Mne’sobﬁnﬁmmn«aﬂecmdbywhah«mmu\emdidomm
filed.

The FERC did not promu gate the license condition at issue in this case, and therefore
has no basis for attempting to impute meaning to that condition. Rather, this license
condition was promulgated by the Nuclear Regulatory Commission pursuant to Section 105
of the Atomic Energy Act of 1984, as amended. Implementation of the Atomic Energy Act

19



is beyond the FERC's jurisdiction, and the FERC has no basis for usurping the NRC's

statutory authority.

Moreover, the NRC License Condition is similar to nuclear plant license conditions
made applicable to numerous utilities during the 1970s and early 1980s. Because these
license conditions do not constitute rate schedules, the FERC has not as a general matter
required that such license conditions be filed pursuant to Section 205 of the Federal Power
Act. See, ¢.g., North Carolina Eastern Municipal Power Agency v. Carolina Power X Light
Company, supma, 57 FERC at 62,252-62,254. The mere fact that the City requested an
order directing CEI to provide a fourth point of interconnection in which it alleged, juter
alia, that failure to establish such an interconnection was a violation of that license condition
cannot give the FERC the statutory right to assert jurisdiction over that license condition.
Accordingly, to the extent that t.e grant of relief in the June 9 Order was justified on the
basis of the NRC licensing conditions, it was beyond the FERC's jurisdiction and must be
reversed.

The Tune 9 Order further assumes that there has been a request for an additional point
of interconnection that was given to CEI pursuant to the NRC License Condition. On the
conm.udiscunedabovewimmwd\em-mioumt. there has been no
such request. It is therefore evident that, once again, the condition precedent to
establishment of any point of interconnes ion pursuant to the NRC License Condition has not

been met.



with respect to establishment of a fourth interconnection, it is not consistent with the terms of
CEI's contractual commitments.

Accordingly, before the submittal of any compliance filing can be required by the
Commission, it is essential that the Commission modify the June 9 Order in order to set forth
clearly and unambiguously what is required for compliance with that order, and that any such
requirement conform to the intent of the parties as reflected in the Ginn Letter, the AMP-
Ohio Agreement and the NRC License Condition.

WHEREFORE, for the reasons set forth herein, CEI respectfully requests that the
Commission grant rehearing and modify the June 9 Order insofar as that order purports to
require that CEI submit a filing to the FERC for establishment of a fourth point of
interconnection between the CEI and City electric systems in the west side of Cleveland.

Respectfully submirted,

CLEVELAND ELECTRIC ILLUMINATING
COMPANY

o ,,Zru A NTLY

/7 James K. Mitchell
Reid & Priest LLP
701 Pennsylvania Avenue, N.W.
Washington, D.C. 20004
(202) 508-402

Michael C. Regulinski
Centerior Energy Corporation
6200 Oak Tree Boulevard
Independence, Ohio 44131
(216) 447-2191

Its Attorneys
July 7, 1995

26



CERTIFICATE OF SERVICE
I hereby certify that I have served the foregoing document
upon each person designated on the official service list compiled
by the Secretary in this proceeding.
Dated at Washington, D.C. this 7th day of July, 199S5.

Reid & Priest LLP

701 Pennsylvania Avenue, N.W.
Washington, D.C. 20426

(202) 508-4002

0f Counsel for

Cleveland Electric
Illuminating Company
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CENTERIOR ENERGY CORPORATION
CENTERIOR DISPATCH
OPERATING AGREEMENT

April 1987

Issued By: The Centerior System
Engineering & Opera-
tions Department



This document lists the guidelines for the Centerior Dispatching
Operation including economic loading of generating units and
power transactions with other utilities.

Date ‘// ’L77/ &7

Approved By:

HJL. Williams
Executive Vice President
Engineering & Operations
Centerior Service Company

Ul s “lortes

W.D. Masters

Vice President

System Engineering &
Operations

Centerior Service Cocmpany

pate _ ¢ 2747

r Vice President

eering & Operaticns

The Cleveland Electric
Illuminating Company

Date V/;JA’)

R.P. Crouse

Senior Vice President
Engineering & Operations
The Toledo Edison Company



CENTERIOR DISPATCH OPERATING AGREEMENT

Rescription of Parties

Centerior Energy Corporation ("CENTERIOR") through Centerior
Service Company has undertaken activities to perform coordinated
dispatch of the electrical facilities of The Cleveland Electric
Illuminating Company ("CEI") and The Toledo Edison Company
("TE"). The term "Operating Companies” refers to CEI and TE.

Houx By Hour Transactions

The guiding principle in making hourly transactions between the
Operating Companies versus other utilities will be to minimize
total generation costs and maximize savings resulting from the
combined Centerior operation. All transactions between the
Operating Companies will be in accordance with and pursuant to a
specific Service Schedule contained in the CAPCO Basic 0p¢ratinq
Agreement. s .
1. In order to minimize the total generation costs of the
Operating Companies the following policies have been adopted.

a. The Economy transactions as contained in the CAPCO
Operating Agreement ameng CEI, TE, Ohio Edison Company,
Duquesne Light Company and Pennsylvania Power Company
will be used.

b. 1Incremental generation costs between the Operating Com-
panies will be compared with other utilities’ costs and
the most economic source shall be utilized.

¢. Normally, quotes shall be exchanged once an hour based on
the forecasted locad in the next hour.

d. For transactions between the Operating Companies, no min-
imum spread constraints shall be required, after the ac-
counting of third party losses on the Ohio Edison Company
system.

e. The operating companies shall strive for a 0 MW minimum
power limit for transactions. The maximum power limits
for transactions shall be the first contingency transmis-
sion system capability of the CAPCO parties transmission
systems.

f. After the Operating Companies dispatchers have determined
the amount of power transfer required to equalize in-
cremental generation costs, CEI shall notify CAPCO of
this amount for operating and loss accounting purposes.

- -



g. Each Operating Company Dispatch Organization shall make
all necessary contacts with non-Centerior Operating Com=-
panies for other hourly transactions.

Qne Day or Longer Transactions

The guiding principle in making next day or longer transactions
between the Operating Companies versus other utilities will be to
minimize total generation costs and maximize savings resulting
from the combined Centerior operation. All transactions between
the Operating Companies will be in accordance with and pursuant
to a specific Service Schedule contained in the CAPCO Basic
Operating Agreenment.

1. Next day transactions between the Cperating Companies
will be based on a willing buyer, willing seller policy.

2. CEXI/TE shall initially charge the same demand charge for
powver sales to CEI/TE that is being offered to the other
utilities. .

3. If both Operating Companies are potential power pur-
chasers then the Operating Companies will always buy the
power for the lowest available cost.

4. If both the Operating Companies are potential power sel-
lers, each company’s selling price, and amount, shall be
made available to all potential buyers. The potential
buyers shall have the option of selecting either Operat-
ing Company as the power seller.

S. If one Operating Company is a potential buyer and the
other a potential seller then the Operating Company that
is in the buying peosition shall always buy the most
economic power available whether from the other Operating
Company or another utility. If the Operating Company
sale price is equal to the other competitors, the Operat-
ing Company supplier shall be selected.

Approvals

The dispatching elements of the Operating Companies shall
have the responsibility to approve all non-pass thru pur-
chases of one day or less and non-pass~-thru sales of 1 week
or less. They will also approve all pass-thru transacticns
of one week or less.

The head of Centerior System Engineering and Operations will
have the responsibility of final approval on all non-pass-
thru intercconnection purchases of nmore than one day and up to
2 weeks (not to exceed 200 MW’s) and on all non-



pass-thru sales of more than one week and up to 2 weeks (not
to exceed 200 MW’s). He will also have the responsibility of
final approval on all pass-thru interconnections transactions
of more than one week.

3. The head of Centerior Engineering and Operations shall have
the respensibility of final approval on all non-pass~thru in-
terconnections transactions that (1) involve more than 200
MW’s for 1 week or longer or (2) exceed 2 weeks in duration.

4. Interconnection transactions include those invelving OVEC and
municipal electric systems.

Exicing

All_interchange between the Operating Companies will be priced
immediately above internal lcad and Seneca punping costs unless
such pricing does not result in minimizing total generation costs
and maximizing savings from the combined Centerior operation.

Emergency Power/Reliability of Short Term Power

Operating Companies will assign highest priority to provide each
other emergency power. An Operating Company will terminate an
existing emergency supply to an outside utility in order to honer
a request for emergency power from an Operating Company. Operat-
ing Companies will assign highest priocrity to provide each other
Short Term Power. In particular an Operating Company shall ter-
minate Short Term Sales to other utilities before terminating
such sales to the other Operating Company.

Mechapism for Solving Problems

Responsibility for resolving differences of opinion between the
dispatching elements of the Operating Companies concerning
economic dispatch operations and interconnection transactions
shall belong to the head of Centerior System Engineering and
Operations. If problems arise concerning Centerior dispatching
the matter should be referred for resolution to the following
three elements: Superintendent, System Operations Department or
his alternate from Tcledo, General Superviscor, System Dispatching
Section or his alternate from The Cleveland Electric Illuminating
Company, and Manager, Systems Operations Coordination or his al-
ternate from Centerior. If a mutually agreeable sclution cannot
be reached, the head of Centerior System Engineering & Operations
will settle the disputes after hearing the respective arguments.



Pertinent Documents and Agreements
Dispatching operation will recognize and consider the Iollowing:

CAPCO Basic Operating Agreement As Amended
CAPCO Transmission Agreement

Memorandum of Understandirg and Agreement Dec. 19, 1985
(Regarding Centerior use of CAPCO transmission)

ECAR Document #2 (Daily Operating Reserve)

NERC Operating Guides and Minimum Criteria for Operating
Reliability



MEMORANDUM OF UNDERSTANDING
and
ACREEMENT
WHEREAS, The Cleveland Electric Illuminating Company
("CEI"), Duquesne Light Company ("DL"), Ohioc Edison Company ("OE"),
Pennsylvania Power Company ("PP") and The Toledo Edison Coampany ("TE")

are members of the Central Area Power Coordination Group ("CAPCO");

and

WHEREAS, CEI and TE propose to become affiliated under a
holding company structure wherein each would be the wholly owned
subsidiary of a common parent and propose after that affiliation
to make use for their benefit of certain transmission facilities
which are owned in part by OE but which are subject te the CAPCO

arrangements (the "OE CAPCO Lines"); and

WHEREAS, CEI, OE and TE are concerned that questions may
arise after the proposed affiliation as to what is a permissible
use of the OE CAPCO Lines by CEI and TE and wish to clarify the
matter in advance for their mutual benefit and in order to enable
CEI and TE to formulate definitive plans for the operaticn of their
electric generating and distribution systems after their proposed

affiliation is accomplished; and

WHEREAS, DL and PP could in the future be affected by any
precedent established as a result of the use of the OE CAPCO Lines
by CEI and TE after their proposed affiliation is accomplished if
such use is alleged to be a permissible use under the CAPCO

arrangements,



\OW, THZZZF0RZ, the parties agree as follows:

(1) That any use that CEI and TE might make of the OE
CAPCO Lines would be improper unless such use was puermissible under
the CAPCO arrangements and that the CAPCO arrangements as they
presently exist would permit CEI and TE to make use of the QE CAPCO
Lines after their proposed affiliation only if such use is specified
in a Schedule contained in the CAPCO Basic Operating Agreement dated

as of September 1, 1980, as amended, or to obtain (each for itself

as to its own ownership interest and not for the other) their
ownership share of power generated by generating units designated as
~4PCO Units under the CAPCO Basic Operating Agreement, and not other-

..se; and CEI and TE, intending to be legally bound and in order to

induce OE to formally acknowledge in advance the permissible scope
under the CAPCO arrangements of their use of the OE CAPCO Lines
after their proposed affiliation, agree that after their proposed
affiliation is accomplished, any use by them or for their benefit of
the OE CAPCO Lines that is not a use specified in a Schedule contained
in the CAPCO Basic Operating Agremeent or to obtain their ownership
ehare of power as described above from a CAPCO Unit (hereafter called
_3 "Additional Use") would be improper, would not be permissible
under the CAPCO arrangements as they presently exist and will be made
only after consultation with all of the CAPCO parties, and after
appropriate amendments to the CAPCO Basic Operating Agreement have
been entered into or other arrangezents have been made to permit the
Additicnal Use being contemplated. Any amendments to the CAPCO Basic

Cperating Agreement or other arrangements that are entered into for

the purpose of permitting an Additional Use shall take into account
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the extent of the interference or burden that will be imposed upen

any CAPCO Party as the result of such Additiornzl Use, and the Parties

hereto agree that they will negotiate in good faith and on a
reasonable basis to effectuate such amendments or other arrangements
in order to permit any Additional Use that CEI and TE may request.
CEI and TE specifically agree that any use of the 0§ CAPCO Lines
to facilitate the operation of the CEI system (i.e., that part of
the CEI-TE systems situated north and east of OE's service area)
and the TE system (i.e., that part of the CEI-TE systems situated
west of QE's service area) as a single control area would be such
an Additional Use.

(2) In the event of any conflict between the teras of
this Memorandum of Understanding and Agreement and any other CAPCO
agreement or agreements previously entered into by and among the
CAPCO Companies, the provisions of this Agreexzent shall prevail.

IN WITNESS WHEREOF, the CAPCO Parties have caused this
Memorandum of Understanding and Agreement to be duly executed as

of the 19th day of December 1§85.

THE CLEVELAND ELECTRIC ILLUMIN- OHIO EDISON COMPANY
ATING COMPANY

By /W % | By )\
A%¥tle: Chairman of the Board § Title) Pgesiceg:
CEOQ U U
DUQUESNE LIGCHT COMPANY PENNSYLVANIA POWER COMPANY

By AZ‘?’%’ KZZZﬂﬁ/’ By //;xy/24—f1kzt/hoj¥'
Title: _‘?:'-‘;'h;‘,,;;,;';:f‘ % Chgirgan %ne Zoarsg
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October 9, 1993

Ms. Lois Cashell, Secretary

Federal Energy Regulatory Commission
825 North Capitol Street, N.E.
Washington, DC 20426

Illuminating Company; FERC Docket No, EL93-33-000°

Dear Ms. Cashell:

This proceeding involves a complaint filed by the City of
Cleveland, Ohic (the "City") against The Cleveland Electric
Illuminating Company ("CEI" or the "Company®) in which the City
alleged, inter alia, that CEI was cbligated by certain
agreements into which it had entered to establish a fourth
physical interconnection between the CEI electric system and the
City’s municipal electric system. In an Order Directing
Interconnection and Denying Complaint issued June 9, 1595 (the
"June 9 Order”), the Commission agreed with the City’s
allegation. It therefore directed CEI to provide a fourth
interconnection with the City and "to file with the Commission
its proposed charge for making the fourth interconnection within
120 days of the date of this order."

On July 7, 1995, CEI filed a timely application for
rehearing of the June 9 Order in which it noted that the
documents reiied upon by the Commission in its June 9 Order
failed to delineate many essential engineering details that are
pertinent to establishment of an additional point of
interconnection. Among the issues that must be resclved before
an additional point of interconnection can be established and
befors the charges for the establishment of the interconnection
can be determined are the location of the interconnection, the
voltage at which the interconnection will operate, the
facilities to be installed by each of the parties, and the
modification or reinforcement of existing facilities that may
become necessary as a result of the interconnection. The June 9
Order also left unresolved issues relating to compensation. CEI
advised the Commission that until these issues were resolved, it
could not make a compliance filing with confidence that it
complied with the Commission’s mandate.



Docket No. EL93~35-000
October 9, 1995

On August 1, 1995, the Commission granted rehearing of the
June 9 Order for the purpose of affording itself additional time
in which to consider the issues raised in CEIl’s application for
rehearing. No further action has been taken by the Commission
since that time. Accordingly, the issues identified in CEIl‘s
application for rehearing of the June 9 Order remain unresolved.
Without further clarification from the Commission regarding the
issues identified in CEI’s application for rehearing of the June
9 Order, CEI cannot be expected to develop a proposed charge for
making the FERC-directed fourth interconnection or otherwise
prepare a compliance filing with confidence that it conforms
with the mandate of that order.

While awaiting clarification and instruction from the
Commission, on June 30, 1995, CEI suggested tc the City that it
would be more practical and efficient to incorporate an
evaluation of a potential fourth interconnection into another
closely related study which CEI was already performing for the
City to evaluate their request for transmission service for the
period 1996 through 2003. On July 13, the City requested CEI to
prepare an Engineering Studies Agreement to evaluate a fourth
point of interconnection as recently proposed by the City and
instructed CEI to perform this study separately and distinct
from the transmission service study which was underway.

Although CEI was somewhat surprised by the City’s reluctance to
merge the studies, CEI issued an Engineering Studies Agreement
to the City on July 21, 1995 under which Centerior, as the agent
for CEI, would perform the studies requested by the City that
may be appropriate to evaluate the construction of a proposed
fourth interconnection. At this opportunity, the Company also
requested electrical diagrams showing the City‘s desired point
of interconnection with the CEI transmission system and detailed
power flow data for the City’s existing transmission system in
order to update CEI’s engineering databases.

To date, the parties have entered into an Engineering
Studies Agreement pursuant to which CEI is evaluating the
engineering feasibility of a fourth point of interconnection as
proposed by the City at CEI’s Fox Substation. As requested by
CEI, the City has provided CEI with electrical diagrams and
power flow data which are necessary to enable CEI to model the
electrical characteristics of the City’s proposed expanded
system. CEI has also presented the City with twc supplemental
requests for data. The City has responded to the first
supplemental request and CEI anticipates the City’s response teo
the second request in the near-term to support timely
continuation of the study. CEI has informed the City that a
meeting between the parties to discuss the technical aspects of
the proposed interconnection would be productive once CEI has
prepared its model of the City’s system. CEI has also informed
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the City that a2ssuming the City timely complies with CEI’s
requests for data the target date for completion of the study is
November 17, 1995.

Assuming, arguendo, that a fourth point of interconnection
meeting the City’s specifications can be established at the Fox
Substation, there are several issues that are extremely
important to establishing an additional interconnection between
CEI’s and the City’s electrical systems. These issues will need
to be resolved through negotiations between CEI and the City
before a definitive interconnection agreement can be prepared.
In addition, the City has requested CEI to assume in evaluating
the interconnection that 90% of the City’s projected lcad growth
(L.e., from 245 MW in 1995 to 443 MW in the year 2003) will be
attributable to customer conversions from CEI to the City,
thereby introducing the issue of stranded investment into the
interconnection agreement negotiations.

The respective costs for facilities associated with
installation of a fourth interconnection at the Fox Substation
will be derived from the study which is currently underway
pursuant to the above-mentioned Engineering Services Agreement
and subsequent facilities studies addressing the detailed
engineering, design and cost of network additions or upgrades.
Thus, computation of a proposed charge for making the City’s
proposed fourth interconnection will include, though may not be
limited to, the costs of the following as they are determined:

© construction of a fourth synchronous
interconnection (its increased net transfer
capability to be determined subject to study):

o additional circuits, poles and taps;

o additional equipment for synchronous operation
with the parties’ existing systems--e.g.,
protective relaying, arresters, disconnect
switches, circuit breakers, etc.;

o modification to existing protective relaying and
control at other locations;

© necessary metering and telemetering arrangements
and communication equipment;

o modification of existing data acquisition
equipment at CEI’'s System Operation Center;

o other equipment for reliable interconnected
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system operation in accordance with good utility
practice and ECAR standards to avoid imposing any
objectionabie operating conditions or adversely
affecting the quality of power:

© any other system modifications or reinforcements
that may be required in order to enable CEI’s
system to accommodate the City’s proposed
interconnection:;

o compensation to CEI for any stranded investment
that may be incurred from load loss to the City
as a result of the increase in transfer
capability between the CEI and City electric
systems after the interconnection has been
installed.

In computing the cost for equipment and facilities, the parties
will also have to determine which costs will be borne by the
City as its own expense or will be reimbursed to CEI and which
party will have responsibility for ownership and maintenance of
any new facilities.

Certainly, the Commission should be well~aware that the
City is obligated under the CEI/City Interconnection Agreement
and recent Commission Orders to avoid introducing objectionable
operating conditions on CEI’s system. Additionally, the City
must correct unsafe conditions on the City’s electrical systenm
which directly affect CEI personnel, facilities and the public
safety in compliance with the National Electric Safety Code
(NESC) and good electric utility standards and safety practices
based upon the CEI/City Standards, Court Orders and Remediation
Agreements.

The City anticipates that locad growth on its system during
the next few years may cause its demands to exceed the current
limit on power transfers incorporated in the CEI/City
Interconnection Agreement. For this reason, the fourth
interconnection currently under discussion between CEI and the
City is intended to expand substantially the transfer capacity
between the CEI and City electric systems. The greater loads
and expanded transfer capacity will result in a significant
increase in the risk to the safety and reliability of CEl’s
system that may result from actions by the City such as theose
that have occurred in the past that are unsafe or otherwise
contrary to good utility practice. Thus, in addition to
developing the cost components of the proposed charge for making
the fourth interconnection, CEI is compelled to require the City
to provide proof, to both the Company and the Commission, that
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other major issues affecting the safety and reliability of
interconnected system operations between CEI and the City have
been resolved. That is:

© proof that the City has provided facilities
adequate to reliably supply the reactive power
requirements associated with the City’s internal
loads and refrain from drawing reactive power from
CEl’s system when to do so may introduce
objectionable operating conditions on CEI’s system
as directed by the Commission in Cleveland

QH, 72 FERC § 61,040, at p. 61,247 (1995);

© proof that the City has established specific plans
and procedures capable of enabling it to reduce
demands on CEI’s system, including the
installation of remote-contrclled switches capable
of disconnection of portions of its load, when
requested to do so to alleviate emergency
conditions on CEI’s system as provided in the
CEI/City Interconnection Agreement;

o proof that the City has established specific plans
and procedures for: (1) discouraging and
preventing the City and its contractors from
trespassing against, altering, removing or
interfering with CEI’s lines, facilities and
service equipment; (2) constructing the City’s
lines and service equipment with proper clearance
from CEI’s lines, service equipment and other
utility facilities in compliance with the NESC and
good electric utility standards and safety
practices based upon the CEI/City Standards, Court
Orders and Remediation Agreements; (3) identifying
the presence of and avoiding CEI’s underground
facilities when digging:; and (4) notifying and
coordinating with CEI customer service transfers
and power line protection requests; and

o proof that the City has: (1) undertaken prompt
remediation of the Lists of Notification of
Additional NESC and Safety Viclations (documenting
to date over 2,000 City safety violations) before
undertaking new expansion construction, including
customer extensions; (2) conducted such
remediation utilizing the CEI/City Standards,
Court Orders and Remediation Agreements; and (3)
complied with NESC and good electric utility
standards and safety practices based upon the
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CEI/City Standards, Court Orders and Remediation
Agreements for all future construction;

o appropriate indemnification provisions t protect
CEI from the City’s NESC and safety violations.

After agreement has been reached between CEI and the City
on these issues, CEI will be better able to prepare an
appropriate agreement establishing the rates, terms and
conditions under which a fourth interconnection point might be
constructed.

Sincerely,

4

Michael C. Regulinski,
Senior Counsel

cc: Parties of Record
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Serving The Best Locaton in the Nation

Robert M, Ginn
Soaitnan OF THE BOARD

Sepie=der 19, 1985

The Eonorable George V. Voinoviek, Mayor
Clcy of Cleveland

601 Lakeside Avenue, N.E.

Cleveland, Ohio 44114

Dear Mr. Mayor:

In saccordance with receat discussions, I &= -c::in¢ forth our positicz on the
folloving matters, upet agreement beswees the Company and the Cey:

1. The Coz=pany is willing zo forego dilling as firm dezancd the 5,420 kW
demand registered on August 18, 1985 for the bour ending 5:00 p.=.
This demand which was apparextly caused by a dispatching error which
vas discussed by your dispatcher aad ours shortly after the event., It
appears that our dispatcher agreed to resroactively restate the pover
to be an emergexcy purchase by CPP. Although our dispatcher did no:
bave the authorizy to make that determination, we vill not reverse bis
decision in this case, othervise, of course, fully reserving our righss
iz the future. Accordiag to your estimate this should result ia
savings to CPP of approxizmactely $240,00C.

2. Upon receipt of the FIRC Order iz Case No. 83-138-000, the Company will
Deither seek rebearing cor othervise engage in appellate proceedings.
In this vay the City vill be adle to expedite a refund vhich I beliave
you have estizated to be iz excess of $1,000,000.

3. Upon payment by the Clity of the sum of $8],45]1 to the Company, the
Coupany and the City will exter a consent judgment in City of Cleveland
v. The Cleveland Blectric Illuminating Company, (ourt of Common Pleas,
Cuyahoga County, Otilo, Case Mo. 83-68505 and in the Dnited States
District Court for the Nor:thern Disctrict of Ohio, Zastern Division,
Case No. C84-338 as followvs: “Settled and dismissed with prefudice,
cost to be apportioned equally to the parties.”

Exhibit A




")
w

i
(1]

The Zezeradle Ceorge V. Volzovich, Maver
ity of Cleveland

Septe=der 1§, 1985

Page 2

4. Toe Compazy will withdraw 1ts opposizion to Cisy's "Motica for am Order
Directing CEI to Discontinue PMoachly Billing Reporis to the Commisgsion”
filed June 25, 1985 in FERC docke: Nos. E~7631, 7633, and 7713 and will
agree to the closing of the aforesaid dockess.

5. The Cozpany acknovledges the desire of the City to construct trans-
nissiod lices from = (1) The City's Csllimwmod Sudstation to the
Ciiy!s Nottipgla= Jumping Statico azd, (2) Fro= the City's existing
Cligtoc~West 413t Street lize o Clevelazd Expins Alrpert. The
Cozpany agrees that L{f such lines are comssructzed, 4t will interconnect
thez to its system. The first {nzercozaectiss would be made to the
Cozpazy's Lloyd-Jordan lime in cthe vicinizy ¢f .he Nottinghan Puaping
Statioz and the second either to the Comzpany lizes iu-cthe vicinity of
the Alrport or, alternatively, to CEI's Fox Subszazion. Although CEI
agrees o such iztercomnections, 1% mus:, OF CITTEY, reserve the right
to take whatever actions it deesr apprepriace vish respect to the
proposed comstiruction of the lizes, bu: the Cozpaay will definizely
comcur im the Ciiy'e effort to obzaln froz the Federal Energy
Regulatory Commission its regulatory azpreva. of she interconmection.

6. The Company will filc with the FERC zhe aztazhes Service Schedule E -
Econozy Power.

7. The Company is presently exploricg the possitility of an offer to
supply firz pover to the City with flexibilizy 20 cover situations vhen
the azcunt of pover scheduled from noo=CEI gources, plus CEI-firm, is
Bot adequate to ceet the Clty's tozal requirezezss. We plan to make
such a propesal, wvhich has beez discussed vizh Co=missioner Pofok,
withic thbe nex: cday or so; be 1s faziliar wi:ih the paraseters of our

iscussions 1o this regard.

Very sruly vours,

Roder: ¥, Bld4n
Chair=an aad CEO

Exhibit A
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UNITED STATES OF AMERICA
BEFORE
THE FEDERAL ENERCY RECULATORY COMMISSION

City of Cleveland, Ohio

Cleveland Electric

)
)
v. ) Docket No. EL93-35-000
)
Illuminating Company )

ANSVERS AND AFFIRMATIVE DEFENSES
BY THE CLEVELAND ELECTRIC ILLUMINATING COMFANY

Introduction

On April 22, 1993, the City of Cleveland, Ohio ("City" or "CPP") filed a
complaint vith the Federal Energy Regulatory Commission ("FERC") for a fourth
physical interconnection vith The Cleveland Electric Illuainating Company
("Company" or 'C!I‘).l Alternatively, the City requested summary disposition
of a motion for an order to permit CPP to establish, at its own cost, a fourth
physical interconnection. The City also seeks compensation for alleged
cvercollections or underpayments for pover by CEI. The notice published on

May 6, 1993 requires responses by June 7, 1993.

The Parties
The City owns and operates under the Ohioc Constitution and state lav a
municipal electric system vhich provides retail service to customers vithin
and vithout its municipal boundaries. The municipal system, nov known as CPP,

has three permanent 138 kV synchronous interconnections established with CEI:

1. The complaint asserted that certain documents vere appended to it. Hovever
those documents were not filed vith the FERC until May 12, 1993.
1



2. The proposed electrical configuration of the CPP transmission system,
including the fourth interconnection.

3. The CPP long-range transmission plan.
4. The CPP current and long-range resource plan.

5. A current and long-range CPP load forecast that would provide
substation loads in addition to the projected system load.

6. The schedule for initiating and terminating service.

Vithout this type of information, an engineering study cannot be
conducted. The affect of a fourth 138 kV CEI to CPP synchronous
interconnection on the capacity, reliability, voltage perfcrmance, pover
quality, fault protection and electrical stability of either the CEI or CPP
electrical system cannot be determined without an in-depth engineering study.

The City has not provided any of this pertinent information.

Finally, CEI denies that its strategy has been to limit Cleveland’s
ability to obtain maximum transfer capability (Comp., pg. 15). CEI denies it
had refused to discuss an interconnection at CEI’s Inland substation to
restrict Cleveland access to the Regional Transmission Grid (See CEI Ex. 4-5).
CEI denies that negotiations for a fourth interconnection have taken a similar

course, ultimately ending in CEI’'s absolute refusal to even negotiate.

Complaint Part II. D-1: Section 202(b)

CEI restates and incorporates its ansvers and affirmative defenses
previously given. The City has not shown in its complaint that a mandatory
interconnection under Sec. 202(b), FPA, vould serve the public interest under
the Federal Pover Act. The City is not transmission dependent on CEI. CPP

has its own generating facilities. AMP-Ohio, a source of bulk pover supply

21



for many municipal systems in Ohio, apparently plans the construction of
transmission line systems into the City’s service territory. CPP is also

exploring additional generation options.

For the reasons stated in Part II. C-2, incorporated herein, CEI den! a

fourth interconnection will not impose an undue burden on its system.

Sec. 20™ . of the FPA encourages voluntary interconnection and
coordinatio «~{ is already physically interconnected at three locations
vith CPP. The City filed its complaint without establishing acceptable

voluntary arrangements cannot be achieved.

Sec. 202(b) permits a FERC ordered interconnection only if "necessary or
appropriate in the public interest.” The City concedes that the present
capacity of the interconnections is 100X greater than the load of the CPP
system. CEI is without knowledge or information sufficient to form a belief
as to vhether 300 MVA vill be inadequate once vest side expansion is undervay,
and as more customers are connected to the CPP system on Cleveland’s east side
(Comp., pg. 17). However, CEI does not expect the City to add a substantial
number of new customers in the next two years. The public interest would not
be served in this case by requiring CEI to establish a fourth interconnection

point vith the City.
The City’s failure in its complaint to establish the reasonableness or

viability of its Phase II expansion plans for CPP on the vest side leaves CEI

vitaout the knovledge or information sufficient to form a belief as to vhetiier

22



a fourth interconnection to the CPP system would increase savings to the City,

or would reduce energy costs to consumers vithin Cleveland (Comp., pg. 17).

Hovever, CEI does not expect that a fourth interconnection would
significantly improve the reliability of bulk pover supply on the vest side of
Cleveland since the consumers are currently receiving reliable service from

CPP or from CEI without it.

The City’s complaint fails to specify the details of its Phase II
expansion on the vest side of Cleveland, or the details of the fourth
interconnection point which it is seeking. For this reason, CEI nor FERC can
properly assess the burden vhich the requested interconnection would impose on
CEI. A fourth interconnection clearly results in duplication of facilities
serving the vest side of Cleveland. It is not in the public interest under
the FPA for the Commission to order a fourth interconnection for the purpose
of creating a more competitive retail market or to enabie Cleveland to compete
vith CEI for the right to service residential loads on the vest side of

Cleveland.

Contrary to the City’s allegations, CEI has not unreasonably refused to
establish a fourth interconnection between CEI and the City at the Fox
Substation or at any other location (Comp., pg- 18). Hovever, CEI cannot
consider agreeing to any such interconnection until all of the details of the
proposed interconnection have been established and until CEI has assurance
that the interconnection will not impair reliability of service to CEI's
customers and that the City vill pay all of the costs associated vith creationm

of the interconnection and services to be provided across the interconnection,
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including stranded investment costs. The FERC properly recognized in
Shrevsbury Municipal Light Department v. Nev England Power Co., 32 FPC 373,
377 (1964) that the burden on the utility and its customers must be considered

before ordering an interconnection under Sec. 202(b) FPA.

CEI has not unreasonably refused a fourth interconnection. CEI’s alleged
position of transmission control does not enable it to cripple CPP (Comp., pg.
18). The City is not a transmission-depe ient utility since it has the
ability to construct transmission lines \ interconnect with other utilities
besides CEI. By constructing such lines, the City can buy and sell pover or

energy on the market vithout vheeling by CEI.

Until details of the proposed fourth interconnection become available,
CEI cannot assess the burdens on its system which the interconnection would
cause. Vhether CEI has ever before alleged any physical burdens from a fourth
interconnection is not relevant until the City requests a fourth

interconnection on the vest side (Comp., pg. 18-19).

CEI denies the Letter vas a binding commitment, or alternatively, is any
longer a binding commitment. The phrase vithin that Letter regaiding
concurrence vith the City’s effort to receive FERC approval vas not intended
to forego addressing the physical burdens or economic burdens that a fourth

interconnection might impose on CEI and its customers (Comp., pg. 19).
CEI is vithout knovledge or information sufficient to form a belief as to

vhether a fourth interconnection would require the enlargement of CEl’'s

generating facilities or impair its ability to render adequate service to its
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customers (Comp., pg. 19). Hovever, the possibility cannot be overlooked. At
a minimum, the City is not entitled to a mandatory interconnection under Sec.
202(b) FPA, unless the City can demonstrate the interconnection will not
impair reliability of service to CEI customers or require enlargement of CEI

generating facilities.

CEI denies that the absence of a fourth interconnection is tantamount to
forcing CPP to give up its rizat to compete with CEI or to provide reliable

service at reasonable cost to customers (Comp., pg. 19).

CEI denies that the Commission has ample authority and should order a
fourth interconnection at CEI’s Fox Substation pursuant to Sec. 202(b) of the

FPA.

Complaint Part II. D-2: Sec. 210 of FPA

CEI restates and incorporates its ansvers and affirmative defenses
previously given. CEI denies that the City is entitled to a fourth
interconnection under Sec. 210, FPA. The City has not shown that a fourth
interconnection is in the public interest. A fourth interconnection would not
encourage overall conservation of energy or capital expenditures. Total
consumption of energy by CEI and CPP consumers vill remain unchanged, vhile a
fourth interconnection will cause duplication of CEI and CPP facilities
serving the vest side of Cleveland and vill result in vasteful use of capital.
A fourth interconnection will not optimize the efficiency or use of facilities
and resources, nor has the City shown a fourth interconnection will
significantly improve the reliability of service in areas presently served by

CPP.
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Further, CEI denies the City has satisfied all the conditions under Sec.
210, regardless of vhether Cleveland expresses a villingness to pay all
appropriate direct costs of a fourth interconnection. The City also must pay
for all of CEI’'s uncompensated economic loss resulting from an additional
interconnection, including stranded investment costs. Failure of the City to
completely compensate CEI is contrary to the public interest and unfair to CEI
ratepayers. CEI is without knowvledge or information sufficient to form a
belief as to vhether a fourth interconnection would place an undue burden on
CEI’s system, or would unreasonably impair CEI's ability to serve its current

customer load.

Complaint Part II. E Susmary Disposition

CEI restates and incorporates its ansvers and affirmative defenses
previously given. Summary disposition is not varranted under the facts
alleged by the City. FERC does not have available in this complaint all
relevant facts necessary for determining that reasonable grounds for
investigation of the complaint do not exist without a hearing. The City has
failed to establish a basis under vhich the Commission might order the
establishment of a fourth interconnection. FERC should summarily dismiss the

City’s complaint regarding such interconnection.

The minisum information required for an application for a mandatory
interconnection under Section 202(b) of the FPA is set forth in Part 32 of the
FERC regulations under the FPA, 18 CFR. Section 32.1 requires that the
applicant set forth, inter alia:

» A description of the proposed interconnection, shoving the proposed
location, capacity and type of construction; and
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Conclusion
The City complaint fails to establish that it is entitled to the relief
sought. The City is not entitled to a fourth interconnection under any of the
factual or legal basis alleged. Further, the City is not entitled to a refund
of $2.8 million or to a payment of $6.7 million. This complaint should be

dismissed or else scheduled for hearing vithout consolidation vith the CEI

pending wholesale rate case.

Respectfully submitted this
7™ day of June, 1993,
The Cleveland Electric
Illuminating Company
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