THE ELECTRIC COMP,

\
1
XANSAS GAS AND ELECTRIC COMPANY
ANY

GLENN L KOESTER
VICE PRESIDENT - NUCLEAR

December 13, 1984

Mr. James M. Taylor, Deputy Director
Office of Inspection and Enforcement
U.S. Nuclear Regulatory Commission
washington, D.C. 20555

KMLNRC 84-229

Re: Docket No. STN 50-482

Ref: Letter KMLNRC 84-189 dated 10/23/84 from
GLKoester, KG&E, to RCDeYoung, NRC

Subj: Enforcement Action 84-87

Dear Mr. Taylor:

A recent decision by the United States Court of Appeals, 5th Circuit,
issued December 10, .984, has prompted us to supplement our letter of
December 3, 1984. A copy of that decision is attached hereto for your
information and reference. You will note that the decision judicially
confirms the key arguments raised by Kansas Gas and Electric Company in
the Reference and, of course, deals with other points pertinent to that
particular case. This decision by the 5th Circuit is also directly on
point with many of the most important legal arguments being raised by
Kansas Gas and Electric Company in its appeal of the Secretary of Labor's
decision in this case.

This decision by the 5th Circuit directly brings into serious question
the propriety of the Secretary of Labor's decision concerning Kansas Gas
and Electric Company and James E. Wells. It also makes most questionable
the appropriateness of any governmental body relying upon such an Order
prior to judicial review.

We would, and do herewith, most respectfully once again renew our request
that the NRC vacate, or at minimum suspend, the civil penalty proceeding
pending completion of judicial review by the United States Court of Appeals
for the 10th Circuit in this matter or other summary conclusion or dis-
missal of such matters.

Your continuing attention to this important concern is appreciated.

8412180136 841213 Yours very truly,

PDR
a

ADOCK 05000482

- PDR )ﬂw //‘“ﬁ

Attach fE ,4

xc:RDMartin, Reg. IV, w/a
POConnor (2), w/a i
HBundy, w/a
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BROWN & ROOT, INC., Patitioner,

v.

Raymond J. DONOYAN, Becretary of
Labor, Rewpondent.

No. 854488

United States Court of Appenls,
Fifth Cireuit.

Dez 10, 1884,

Employer patitianed for review of sn
order of the United States Dapartment of
Labar, which affirmed an administrative
law judge's finding that it discriminated
against an employes by discharging him
for engaging in conduct protected by the
Energy Reorgenization Act. The Court of
Appaals, E. Grady Jolly, Circuit Judge, held
that: (1) Act weation in question doss not
protect filing of purely interas! quality con-
trol reparts, snd (2) filing of ninconfor-
mence reports by employes with his em.
player was not protested under that ses
tion, and thus his discharge far the filinge
Was 1ot & vidletion of the Act

Vacated and remanded

1. Labor Relations e=3ss

Energy Reorgenization Act sestion
prohibiting an employer feom discharging
&n employee for commencing, teatifying ir,
sasisting in or purtizipating in & procesding
for the administration or enforcement of
the requirements of that Act or the Atomic
Energy Act doss not protect the filing of
purely (nternal quality eontrol repors;
rather, it is designed to prower “whistle
biowers” wha provids information to gov-
ernmyntal entitiva, not to the employer cor

porstian. Energy Resrganizstion Act of
1974, § 210/2), se emended 42 USCA.
§ 5851(a).

i. Labor Relations ¢=26.5

Filiag of nonconformance reports with
his emglayer by quality canteq) inspector at
nuclear gensrating facility waa not protest
¢ under Energy Reorgenizstion Act ssc.
ton whizh prohibite an employer from dis-
charging an employes for cammencing, tes-
tifying in, assisting in or participating in a
prozéeding for the administration or en.
foreament of that At or the Atomic Ener-
BY Act: therefore, employer's discharge of
quality contsyl inspestor for those filings
wat not a violation of that sestion. Energy
Reorganization Act of 1874, § 210%3), as
smended, 42 US.C.A § 5951(a).

’

Petition for Review of an Order of the
United States Department of Labor.

Before GARZA, JOLLY and DAVIS, Cin
cuit Judges.

E. GRADY JOLLY, Cireuit Judge:

The petitioner, Brown & Root, Inc.. )
peale the onder of the Secretary of Labar
(Secratary) affirming an sdministrative law
judge’s finding that it discriminated
against &n employes by discharging him
for engaging in conduet protected by sex-
tion 210s) of the Energy Reorganization
Act (ERA), 42 US.C. § 5351a) Beceusy
we find the filing of such & report is not
protecied by the statute, the Secretary's
order iv vacated and the case is remended
for further consideration nat inconsistent
with our holding hare.
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1218 BROWN & ROOT, INC. v. DONOVAN

Brown & Root was the prime conteactor
&t the Comanche Peak Steam Elsatric Pow.
er Station, a nuclear Fensrating facility
near Glen Rose, Texss. Ir Dacamber 1881,
Charles Atchison becams & fisld quelity
cantral inspector for Brown & Root at the
Comanche Peak site. It was the duty of &
quality contro! inspector to issue a naneon-
formunca report (NCR) whansver he detect.
ed & condition which he consldered dig not
meet contract specifications.!  Atchizon
wes spacilically responsivle for tnwpecting
plpe-whip-restenintdinutaliation welds, The
cantroversy in this case oenters on three
NCRs issued by Atchivon. The fust “she
822 wavel incident,” cancemed defests no-
ticed in March of 1932 by Atchison in welds
which weme nut his spacifiz responsibility
but which were 1523ted near thase he wes
inwpecting. After ths incident, Atshison's
immedinte superior informed him that
Braude, the ultimate superior, thought At
chison wes inapacting dayond the scope of
hiv job. Tne srea was later reinspested
and the existence of some of the defects
thet Auchison had reportad was confirmed.

Tne second incident, “NCR No. 238"
&l39 ovcurred (n March 1932, after & craft
supervisor asked Atchison to inspact some
weids on uninstalied pipe-whip restraints
that the craft supervisor believed w by
defestive. Four men were assigned to may
the defects in the pipe-whip restraints.
Brandt wus not satisfied with the team's
first report, fealing that it showed an im.
pawible number of defects. Atchisun wes

L. An NCR s & ‘roatine interas! repont’ by
whith & tield quality contea! inspec20r notes &
eaadiiion tha eithsr spaenrs ne: to conform 1o
applisable conmiractien epecificsiians or 1o
which specificasions thy fan of degeee of con
farmanze is indeicrminant. Ty procedures re-
Qulre he inspecior who o9senes suth 2 condi.

removed from the team and the defects
were remappad, but Brandt still considered
the numbsr of defects excessive, It was
Inter discovered thet Brendt hsd ordered
the wrong standard used in the inspactian,

The thind NCR, No. 881, drafied by At
chison in April 1988, contended thet oertain
inspection tests condueted by inspectors
employed by Texes Utility Generating
Compzny, the owner of the Comanche Peak
instaliation, were invalid bacsuse the in.
Spestors were not properly qualified. A
draft of thia NCR was left on & supenoars
dosk with a note thet the NCR had not yet
been Lisued snd that Atehison was agrae
able o discussing it. Several days later
the superior told Atchisen that he intendad
recoramending the voiding of NCR No. 831,
and Atchison voized no objection. The
NCR, with Atchison's note stached, wes
given to Brandt along with other papars,
including the superiorls promotion resom-
mendation for Atchison. Brandt snd Pun
dy, sanother supsrior, testifisd thet they
interpretad the note on the NCR ss an
sttempt to gain leverage or negotists with
regerd to the recammended promation. On
April 13, 1832, Brandt sent Purdy » memo
randum stating thet Atchison's serviees
were no langer requirad because “he refus-
o 0 limit his scope of rezponsibility.”
Purdy testifisd that bazause he wes unable
to place Atchison in another job, he fired
him.

Atchison made a timely complaint that he
was divcharged for activity protested under

1o to (1) atiech 2 ' hald 1ag 10 prevem further
work: (2) o%:ain an NCR number from the NCR
coordinater, (3) eater (he NCR number of the
hald.lag. (@) draft an NCR describing the candi.
lion and mopping its lxcation; and (5) sibmit
th draft NCR for approval (o the Qualily con
trol supirvisar.
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ssction 5881(a) The Dapartment of Labor
lnvestigated and sgresd! The administra-
tive law judge found that Atchison had lisd
on his job application, falsified documents,
was o totally unrelisble witness and thet
nathing he #sid could be believed without
jndepandent corrabaration. She held with
Atchivan, however, that fiting an NCR was
8 protected activity, thet Atchison was
fired for filing the NCRs in “goad faith”
and that the reasons given by Brown &
Roat for the discharge were pretexts'
The administrative law judge recommended
peinstatement. back pay, snd attorney’s
fass. The Seceetary of Labor affiemed the
sdministrative law judge's decision with
the exception of the reinstatement which
was denied Deceuse Atchison hed falsilied
his educatinal quslificatians for this erit-
ital job on severs! oscasions.

IL

[1,%] Tae dispute in this cass concerns
whether under &2 USC. § 5951()8) an
employer v barred from discriminating
sgainst any employes for the filing of an

2 Seciion 5831(a) provids:

No smployer, insiuding & Commision i
cansae, 2o apyiizani for a Camminion Ui
canss, 07 & conttanior or & subzaniracier of &
Cammimsion {leonsss o7 appiican), may div
charge say employee o otharwise diserimi
naie againy: any employes with respsst to his
compensation, tems, condiilons. o7 privilegey
of emp'aymeni because the employee (07 any
penon adiing pareuant 10 @ rejuest of the
emplayee)—

(1) cormmensed, caused to Do cammenced,

or is a3l 10 COMmMInce O cauw to b

cammencad 8 proceading under this chap

ter of ths Atamie Eneny At of 1954, o

pmended (42 UASC. 2011 o seq ). 07 8 pro

oesding for the adminisiration or enforce:
ment of any n:-:eimm imposed under
this chapier o7 Atomis Energy Aci of

1954, as amended;

(2) wsilied or is about 1o tenify In any

such proceeding o7,

1218

intracorporate quelity contral repari. We
hold that the filing of such & repart iz not
protested by the stetute. This de: sion s
predizated on three considerations. firat,
the statutory languege cannat ba stratoned
to encompses such & filing. Second, the
Jegislative history of the Energy Reorgeni:
2stion Act (ERA) dass not suppart such &n
extensiun of the meaning of section 3351
Third, the structura of the ERA indicates
that section 5851(a) is designed solely ©
pratest from retalistion corparate “whistle
blowers’ whe inform reaponsible officials
of corparate failings.

18 "

A

The language of section 5351 cannot be
construed ta protest the filing of puraly
interral quality cont=al reports. The rels-
vant langusge prohibits employer diserimi.
nazion against an employes who hey

(1) commenced ... a prozeading under
this chapter or the Atomiz Energy Act of

(3) sssisted or panicipated or is adout to
ss9'w oF participate fn eny manner in such
a procesding o7 in any other mannes in
such & proceading or in sny ovher asiien to
chrey o4t the purposes of this chagier or the
Atomi: Eneg) Act of 1954, av amended (62
USC 2001 et sag]

3 Pursusrt to 29 CFR. §§ 24.1-249 and 0
USC. § 3E%(D).

&, At (h: haring before the administeative law
judge, coansal for Atchisan expressly siared that
Atchisz was mar alieging that be had beea fired
for hling NCRe bat rather for threatening to go
to the Nusisac Regulsiory Comission No evir
denze sddused at trisl would suppant an infer
ence that any of the management persoans!
invaived in AtZhison's terminalian were aware
o such threals Tna ALJ, howevar, based her
decision oa her finding thay Browa snd Ros:
erminuted Atchison for filing KCRs.
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1954 [together referred to below as “The
Aenn"] ... or ... for the administration
or enforcament of the requirements of
<. [the Acts).

(2) teatified ... in any such procqeding

(8) sasisted or participated ... in any
manner in such & procesding or in any
other action to carey cut the purposes of
v+« [the Acta)

42 USC ¢ 88510). "

The Sscretary does not contand that the
filing of an interns! quslity report could bs
sither & “procesding under” the Acts or a
“procesding for the administration or en-
foroament of ' the Acts; “procesding’ con-
cededly refers 12 & formal legal or sdminis-
trative prozeeding 8% the teem is used in
section 5851, Tnus, the act of filing must
bi partizipation “in any other sctisn ta
carry out the purposes of ' the Acts il it is
protected cunduct Putting sside for ths
moment the brokder questions of purpases
and policies behind section 8851, we
first examine what meaning an oxdinary
reader would give to the lenguage of scc-
tion 5851. “{It should bs generally o
sumed that Congress expressss its pur-
pses through the ordingry meaning of the
words it wees... " Escondido Alutual
Water 1. Lo Jolig, —~= U.§. ~— 194 $.C.
2108, 2110, 9 LE4 24 739 (1839). Absent
a clearly expreseed Ingislative intentivn to
the contrary, sistutary language must ondi-
nerily ba regarded as controlling. /d

Bezause the general term “in any other
wetian follows & referwnce to spacific types
of prozesdings, it is most reasonabls to
prerumy thet the term “setiony” refers to
romething similsr to the spacifiz prosesd.
ings mentioned earlier in the sentence.
Only exceptionally does & writer uss & wen:

BROWN & ROOT, INC. v. DONOVAN

eral term after & list of spesifics to mean
something wholely unrestrained by the spe-
cifies.  Aithough this is merely 8 common.
sense rule for interpreting a sentancs, in
casen of statutory construction we know
the rule &9 “ejusdem generis” 24 C.
Sands, Sutheriand Statutary Conetruc.
tion § 47.17 at 103-04 (34 E2.1978) (1983
Supp.).

The Sscretary hes urged the word "ae-
tians"” be consteued as any conduct or set,
but such & meaning ssams unlikely, Firae,
the Secretary’s constraction runs against
the commonaense rule discussed gbove,
Morsover, the statute protests partizipation
“in sny other action,” which implies en
“sctisn” is & kind of structured prozeeding
in which & person mey participate, not just
&ny ect a parson may perforin. The Sezre-
ery ergues that the prozesdings expregsly
listed exhaust the clasy of alj things aimilar
to these proceedings and therefore nisin.
tains that “actions” must bs given a mean-
ing heyond this cless of similarty, We ds
not agree thet the listed specifics exheust
the class. For example, slthough we do
not decide & matter not before us, it 2p
pers that & congressions inventigator,
prozeeding or other offiziel investigations
&re quite likely “actions” beanng sufficient
similerity % “procesdings under” the Acts
or “proceedings for the edministration or
enforcement” of the Acts to warrunt pro:
tection under section 5951,

Sscond, the Secretary's inerpretetion
would rander much of the language of sec
tion 5951 redundant. If the word “actions”
has his suggested meaning, then the mear.
ing of the entire seztion could Just &9 easily
heve baen expresssd without mention of
any “prozeedings” at all. Such & consteyc
tion sewms strained, Meltecr 1. Bonrd of

F.G2
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Publle Instruction, 548 F.24 839 n 38 (Sth
Cir.187).

Third, & statutp should be interpreted in
its entirety. Ses Sutheriand et 87. The
language of the remainder of the ERA
daes not support the Secrelery. Tne word
“action” s not used slagwhare in the ERA
to mean general conduct Section 5571w
begins: “no suit, ectian or other proiced-
ing...." (emphasis added), implying &n
“action” iv & kind of prozeeding. Seatian
§951(e), enmtitled “Commenceniant of Ac
tion,” suthorices the Secretary to file 2
“givil action” and etates: “In sctions
brought under this subsestion....” We
usually presume words are ussd cansistent-
ly through & stetute. /d. In summary, it
seems highly unlikely that an ordinery
writer of English would have used the
words of section 5551 to mean what the
Sscretary saye they mean, It s mush
more likely that “action” i3 used to mean
something similar to formal prozesdings
under the Acts or for the administrstion or
enforcamant of the reguirements of the
Acts.

The Secretary clzims that Ms interprets-
tisn of section 5851 is entitled to subswan:
tisl deferance & the interpratution given &
statute by the sgency charged with it
sdministration.  Avaopeiles Sportamen’s
League +. Merah, 715 F.24 8§37 (8:h Cir.
1988) (collesting cites). However, At
yelles cited three factors which influence
the degres of deference to ba scconded an
sgency's interpratation: first, the degree
of agency expertise neceassry to reach the
interpretation; second, conmsistency in
length of sdherence o the Intarpreation;
and thind, the explizitness of the congres
sionel grant of authority to the agenty.

None of these factors support the Secra
tary in the present cace.

First, the Seceetary of Lsbor doss not
appear t0 heve great expertise in matters
of nucleur sufsty. Sse Ford Motor Cndit
t. Mithollin, 43¢ U.S. 535, 100 S.Ct 79),
787, 63 L E4.24 282 (1987), Avoyelies st 811,
While ssction 351 canceras emplayee pro-

ation to some extent end the Sesretary is
charged generally with mattera concerning
the employes-employer relationship, we
cannot ignore the fact thet section 5351 is
primerily designed to serve the major pur
pases of the ERA, in this case, nuclear
ssfety. Nuclear energy invelves questisns
of great scientifi: snd enginsering sophisti-
cation well beyond that required in ondi.
nary industria! reletions. The Departmaent
of Energy (in particulsr, the Nuclear Regu-
latory Commission) hes speziel competence
in this area, not the Department of Labor.

Second, the length of time in which the
Sscretary hes adherad to his interpretation
of the statute is not great Under Avo.
yéllsa the Secretary’s opinian, eapecially if
lefe undisturbed by Congreas, is to ba tak.
on as evidence of ocangressianal meaning,
but “{t]here is no raason to expect sdminis-
trative sgency members to display & special
fidelity to the originsl intent of the legisle:
tion rather than the current policies of the
Administration snd the Congress.... If
the interpretacion has persisted through
svveral changes of Admiristration, thet
may be 2 ditferant matter.” Posner, Stat-
utory Interpretation, 50 U.Chi L. Rev. 859,
811 (1833), Quarier t. St Clair, 711 F.34
831, 705 (5th Cir.1983). Since the amend.
ments under which the Secretary claims
authority only dete to 1976, this factor doss
not weigh heavily in his favor,

Third, &3 we have pointed out above, the
lenguage of section §851 doss nnt eppear,
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cx;lisitly or implicitly, to praisct the filing
of internal reparis; quite the raverse is
trae. The Secretary's relisnce on Ava
polles in unwareanted; we will not apply
the rule of that case in disregurd of the
policiea on which the rule i grounded.
“IAln agency's interpretation cannot be
sustained if ... it conflista with the clear

" language and legisiative history of the stat-
ute.” Escondido at 2114, n. 22.

v,
A.

Tos legisiative hstory of ssction 3851
strongly supparts intarpretating an 'ac
tion”" as similar to formel prozeedings un-
der or v sdnuraster or enforce the regquire-
ments of the Acts. Tne Conference Com-
mittes repart descringd the purposes of the
section as followa:

The Senate Bill amended the Energy
Reorgenizstian Act of 1874 to provide
pratection to employees of Commiission
licansees, epplizants, cantractors, or sub-
contractors from diacharges or discrimi:
nation for taking part or sssisting in

edminstrative or legal prozesdings of

the [Nuclear Regulatory] Commrission.
Tne House amendment contained no simi-
lar provision, and the conferees agrend o
the Ssnate provision.

H.R.Rep. No. 1785, 85th Cong., 24 Sess.
16-17 (1878), U.S.Code Cong. & Admin.
News, 1978, pp. 7323, 1803 (emphasis add.
ed).

The Report of the Senate Committes on
Encivonment and Public Workers is %o simi.
Ter effect: “This section offers prowectisn
1o employess who bslieve they have bzen
fired or discriminated against &s e rasult of
the fact that they have tealified, given
evideice, or brought suit under ... [the

.
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Acts]” S.Rep. No. 48, 90th Coug., 2
Seas. 29 (1678), U.S.Code Cong. & Admiu.
News 1878, p- 7308 (emphasis added)

In rebuttal, the Sccratary draws stten
tion to the statement of & spansor of the
lagisiation: “Let me paint out that the pro-
testion afforded is intended to apply, even
il no forms! proceeding is sctually institut-
o4 a1 2 result of the employes's assistance
or participation.” Statemant of Ssn. Gary
Hart, 12¢ Cong.Rec. 29771 (1878).

However, the statements of (ndividue)
legisistora, even iponvors, are much leas
conclusive on the issue of “congressional
intent than are of "ciul committee veports,
end, in sdditisn, § a2or Kert's stetement
is not incansisten: with our reading of the
statute. We read coction 5951 as requiring
an “action” to be wiri'ar to the prozeedings
expreasly descr'bad in that sestion. We do
not now cansider what degree of formality
an “action’ must have under that ssction,
end this appeara to be the only matter
addressed by the Senator's statement

Atlempts to anslogics section 3851 w
portions of the Netional Labar Relations
Act and the Federal Mine Safery Act are
not parsussive. Tne Secretary relies on a
statement in « Scnate Report to the effect
that section 5351 is subatantially identizs)
to provisions of the Clsan Air Act and
Federal Water Pollution Control Act,
which, th: Secretary srgues, were pat-
terned on provisions of the Mine Ssfety Act
[MSA). S.Rep. No. 848, 95th Cong, 2d
Seas. 23 (1878). How sver, the MSA, which
was amended only unt vear before the
ERA, contains lang.age crprensly provest
ing smployvess filing internal compisinta:

Na peraon shall discharge or in any way

discriminate against ... gny miner ...

EAP—




bah: 3

-

<

12:9£

V199 Blharm, Usk iLs

BROWN & ROOT, INC. v. DONOVAN

Bocauee sueh miner ... has filed or made
¢ complsint under or relsting to this
chaptar, Including & complaint notifying
the operator or the operator's agem, .. .
of &n allaged denger or safety or health
violation in & ... mine.. .

30 US.C § 815:cX1), ‘amended by Pub.L.
85-164, Title Il § 201, Nov, 8, 1977, 8}
Stat. 1803, "

The ERA has no such express language.
By the absence of this language it may by
&8 convincingly argued that in drafting the
ERA Congress intended to deny pratestion
to the filer of an internal repart Compar.
sons with the MSA do not ssam to bs
helplul in this caye.

The Sscretary also relies on & case decid:
ed under the Nationa! Labor Relatiany Act
(NLRA), NLRB 1. S=rirener, 4035 US. 17,
92 8.Ct 7988, 81 LE424 75 (1872). How-
ever, Scrivsner, in which an employes geve
written, sworn statements to an NLRB
field examiner, is not particulacly helpful in
the present case, which involves the filing
of & purely interasl repart Fist, the
NLRA expressly prohibits dissriminetisn
againat employess who have “given testi-
many under this Act” It does na violence
¥ the languege of the NLRA to interpret
signed, sworn aatements as “testimony "
Second, the Seccetary strenuously argues
thet the Scriviner decivion is oapacially
epplizable to this cave bacause Serivensr
was pradicated 1o some extent on the passi-
bility that failure to protect smployes eon-
tacts with NLRB agents might “dry up”’
the NLRB ssurces of informetion end thus
underming the regulstory steucture Con-
gred had put in placs. In Szmiener, how-
over, the government's sbiliyy to obtain
necassary information would have baen di.
rectly impaired if the Bosrd's own agents
could not have contactad en employes with.
out the employes fearing retslistion: here,

1228

sny effuct on the government's sbility to
obtain informetion will bs 82 most Indirect-
ly impaired if the filing of purely internsl
reports, not directed o the compuwrent
egency, 1 left unprotected. Toere may be
*anie uch remote effect, and this might by
some be counted s cast of our desision, but
&n exteneion of regulation would itself
bring & burden of increased interference
with internal procedures, not intended by
Congress.

Tne Secretary's argument that there
would be benefits from Increased regula-
tion under section 5851 is noveo clear gs to
psrsusde ua sgainst the weight of the
ERA's language that ths words of Con
§ress mean what the Secretary saye they
mean. In the preasnt case, for example,
the administrative law judge found that the
employes falnifisd his qualifications in his
J35 wapplication and other recards; the
judge decided that testimony provided by
the employes was 8o untrustwarthy thst it
¢uld only be considered if it were substan.
tsted by evidence over which the employes
hed no contral. Nevertheless, the judge
found the employee had filed hiy quslity
conteol reparts in “good faith,” This exam-
plie indicatas that interference with empioy-
eeemployer relstionships would by quite
subatantial if the Secratary's intarpretation
were adopted

A

The structure of the ERA Indicates that
seclion 5351 is designed to protest “whistle
olowers” who provide informstion to gov-
eramentai entities, not to the employer cor-
paration.

Subshepier Il of the ERA asts up the
structure by which Congress intended the

-
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safety of nucize= installations o be we
surad. The subchepier creater the NRC
and its various canstituent monitoring, re:
scarch and enforcement agencies.: ERA,
42 UB.C. # 5841-45, 5347-50. Tne offi
cers of these sgencies are charged with the
javestigation of nuclear facilities. Corre-
spondingly, nuclear corporatians and eorpa:
rate offizers ere charged with emsuring
that safety violations are reportsd snd that
regulations sre enforced under section
$3¢6. Offizera feiling to report vidlations
ere subject 1o civit paneities  Thus, the
basic structare of the ERA is not deaigned
to modify the employesemployer relation-
ship, but rather to raly on corparate offi
cers to manage the corporation in compli
ance with their ohiligations to ensure public
safety,

The role of section 5851 in this legisiative
fremawork is clear. to protect the intagrily
of the regulatory stracturs and to guard
sgainst the possibility that corporate offi:
oars will not provide the necessary informa-
tion, section §951 prowecis employees who
provide compatent government officialy
with dirast informstion. Thus, section
$8%1 protests <orporate “whistle blowers
If & corparate officer fails to act on &n
internal report critizal of safety condi
tions, he is lisble under sextion 3846,
Wheile sn individusl employee distiplined
for the filing of an interna! repart is not
entitled to redress under section 5346, any
officer responsihle for the diseipline must
bear in mind that he will be subject
sanctisn. Taus, the overall plan of the
ERA is to meintain public sxfety not re-
structura the employesemployer relation:
ship.

In this regard we are troublad by the
Syzre.ary's inadility to confine in . princi.
pled way the lagical consequences of his
proposed  interpretation; these conws:

quences would seem to extend far beyond
the purpase and structure of the ERA. [f,
88 the Secretary meintains, &ll conduct of 2
quality contrdl inspsctor balieving he is
helping 0 ensure the safety of a nuclear
plent is protected by section 5851, then the
same would apyrar w0 be true of all enyi-
neara and architests who work on the de
sign of the plant. The Secretury’s reading
of the statute would appear o prohibit the
discipline ur discharge of such psopie for
eny divagreement with their empioyers on
any matters which involve plant ssfety.
Moreaver, the same would sppesr to be
teus for eiery employes. Sincs & wide
range of dezisions in & nuclear cdmpany
will have £2:i¢ bearing on plant sefety, the
Secretary asks us to adopt sn interpreta-
tion that would radically reatructure the
employesemployer relstionship it all nucle
&7 corparations on the basis of & general
“eatzh all” provision attached to the end of
8 statute. If the stecutory langusges were
not enough to persuads us that the Secre
tery's interpretation is incorsect, thess lim-
{t'ess conseguences would certginly give us
paues.

The fact thet Congress hes laid down, or
caused to be lsid down, more refined and
exprees regulations concerning the nuclear
industry than gny other industry in the
nation, cautions us agsinst extanding this
regulatory scheme by implying prowection
of internsl filings where none exists ex-
pressly. Tne fect that Congress has pro
duced 8o many detailed provisions govern:
ing the nucisar industry indizates the legis-
Isture may well have attempted w0 &p
proach the line whee it belisved the added
conts of raguirtion exceed benefita. Edgar
v. MITE, 457 U.S. 624, 102 S.Ct 2629, 78
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L.E4.24 259 (1982) (holding that additiana!
‘mmﬁoa afforded invastors by state secu-
riths statutes would "overprotect” inves-
tore o their detriment); see Esaterdrook,
Statutes’ Domain, 89 U.ChiL Rev. 599,
64R (1889). If this is 92, for & court to
interprat the statute to authori>e “more in
the same vein" will result in regulation
whara costs exceed benefits, upsstting the
balance intended by Congeass Jd We
believe that respect for tha detailed ex-
press regulutory structure sst up by Con
gres counsels us W take & cautious ap
praach in interprating the general phrase
“any other action to carry out the purpases
of’ the Acts. This caution is an additional
reason for interpreting the general term
“aclian’’ a8 denoting something cloaely sim-
ller to the “prozesdings” expressly men.
tianed in section 8851,

VL

We accordingly hold that employes con
duct which doss not involve the employes's
contact or involvement with & compstent
orgun of government is not protected un.
der section 5351, We do not purpart to
d¢fine what constitutes protcted conduet
under wection A851; such a determingtion is
unnsceavary to the rasolution of this case.
We do not sy that an employee states 2
claim under section 851 if he meraly alleg
&1 employer discrimination ou the basis of
emplayes contact or involvement with 2
campetent orgen of governmaent: however,
absent such contact or invalvemant, the
employee does not make ou”. & claim under
this section. We do not attempt o sy
what protected conduct under section 3851
{a we Indicate only what it is not. Since
the filinga in this case were purely intvrus),
we hold they were not within the scope of
sedtion 5951

VIL

We are, of course, mindful that our hold
ing in this case creates & split in the cir-
cuits. The Ninth Circuit har previously
held thet the filing of internal quelity con.
trol reporis is protected by sectian 3$51.
Mackouiak . University, 735 F.24 1189
(@th Cir.188¢). Mackowsak's holding on
tiis issue s predicated primarily on what
the Ninth Circuit parceived as similerition
batwean the provisions of the Mine Safety
Act ar.d ssation 8851 As we heve painted
out abave, the MSA contains lenguage ex-
pressly protecting internal filings. Accond
ingly, the MSA, in our view, provides no
suppart for Alackoudsk s interpretation of
section 5851,

Mackoudak slsu finds & rationale for ex-
tending protection to interae! filings be.
caues: “In & real senss, every action by
quality contral inspectors ozeues ‘in an
NRC procesding,' because of their duty to
enforce NRC regulations.” Mackousak at
1165. One major diffizulty with this retian:
sle is that thers appeere to b2 no suppant
for it in the langusge, legislative history or
structurs of the ERA.

Of equal concern to us is the fect that
there is no principled way to contain this
rat'onale. The officers of 2 nuclear corpo-
ration and the carparstion itsell gre re-
quired by law to enforce NRC regulstions.
Thit would imply, under the Ninth Cireuit
reasoning. that “(ijn & rea! sense, every
sction by ..." nuclear corparations “oscurs
‘in an NRC procesding,’ bacause of their
doty to enforce NRC regulations,” so that
all enployee interactions with the carpara-
tion would be protecied es participatian in
&n NRC prozesding. This obvisusly is not
the meaning of section §351 and neither the’
Secretary nor the Ninth Circuit has sug-
geated any satisfactory way in which thi
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ratiansle might be contained. Mackou gk
suggests that it only forbids the dischorge
of quality cantrol inspactors “becaues they
do their job too well.” /4 Tre restriction
of the helding ta quelity control inspastors
sppears to be unsupparted by the language
or structure of the statute. “This effort to
cincumvent the plsin meaning of the stat-
ute by cresting ambiguity where none ex-
iste is unpersuasive.” Escondide at 2115
(dirzussing the stetutory intevpretstion in
Escondido Mutual Water v. LaJolle, 892
F.9d 1228 (6th Cir.1983),

Tne Second Circuit hus alsa applied see
tioa 8331 to the filing of interns! quality
reports. Consslidatsd Edisan . Done:
van, 678 F.24 81 (24 Cir.1832). However,
neither party challenged this sapplication

aid there s cer@nly no discussion of the
itsue in that case. We balieve that hed the
matter been argued, the outcome of that
case might vell have bean differemt

VI

In this opinion we have concluded that
the Secretary's interyretation of section
8351 1s unsupported by the language, legis-
Istive hustory, structure or purpases of the
ERA. We find that Atchison's conduct
was not protected under section 5351 and
accordingly vacats the Secretary's orler
snd remsud the matter for further consid-
eratiyn not inconsistent with cur holding
hera.

VACATED and REMANDED.

Adm. Otfice, US. Coure=West Publishing Company, Ssint Paul, Minn.
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