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Dear Mr. Warriner: 1

|

| This refers to the predecisional enforcement conference conducted 'vetween you
and the NRC on November 2, 1995, in Phoenix, Arizona. As discussed in the
NRC's October 19, 1995 letter to you, the conference was conducted to assist
the NRC in determining whether enforcement action should be taken against you
for deliberately violating NRC requirements in December 1991 while employed by
Arizona Public Service Company (APS) as a maintenance supervisor at the Palo ;

Verde Nuclear Generating Station (Palo Verde). j

An NRC investigation completed in May 1994 concluded that you deliberately
violated 10 CFR 50.7, Employee Protection, when you declined in December 1991 i

to hire a contract instrumentation and control (I&C) technician for an |
upcoming Palo Verde, Unit 1 outage. The NRC's investigation was conducted |

subsequent to a Department of Labor (DOL) Administrative Law Judge's (ALJ) ,

decision on May 10, 1993 that APS discriminated against the I&C technician and I

subsequent to your admission to APS attorneys in August 1993 that you had not .

been truthful about this matter and that you made the decision not to hire the !
technician because you learned that the technician had raised concerns while '

employed at Palo Verde and at another nuclear facility. As a result of your
admission, APS immediately suspended you and subsequently terminated your I

'

employment.

In May 1995, in a criminal action initiated by the U.S. Department of Justice,
you agreed to plead guilty to violating 42 U.S.C. 2273, which makes it a
felony for any person to willfully violate NRC requirements issued under
42 U.S.C. 2201(b) or (i). Your plea agreement was accepted, and on August 7,
1995, you were sentenced to a 1-year probation, 75 hours of community service,
a $50 fine and additional court costs.

Your decision not to hire this contract employee was a flagrant violation of
requirements that are essential to protecting "whistleblowers" against
retaliation, as well as maintaining an environment in which all individuals

L feel free to raise concerns. As a unit maintenance supervisor, you were in a
position that conferred upon you trust and confidence in your ability to
effectively manage and promote the safe operation of the facility. In that
position, you were responsible for the professional treatment of all
individuals who bring forward safety concerns. Your actions did not adhere to
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these standards, and did not provide an appropriate example for your peers or
for those individuals under your supervision.

At the November 2, 1995 predecisional enforcement conference with the NRC, you
admitted that you understood that what you were doing was wrong when you made
the decision not to hire the technician. You also indicated that you
understood the importance of individuals identifying concerns without fear of
retaliation and that your decision was not motivated by a desire to retaliate
against a "whistleblower" but by selfish reasons, i.e., your desire as a l

supervisor to manage outage-related activities without interference.
|

| In determining whether civil enforcement action should be taken against you,
the NRC cunsidered the factors identified in Section VIII of the General i

Statement of Policy and Procedure for hkt Enforcement Actions (Enforcement i

Policy), NUREG-1600, a copy of which was previously provided to you. We

conclude that there was no legitimate excuse for your actions; you admit to !

being trained and being aware of these requirements when you committed this ;

| violation. However, we recognize that you have paid a significant penalty for |

| your actions, having lost your job after 13 years and having been convicted of I

a felony which will remain on your record and may affect your future )
! employment opportunities. Furthermore, you appear to have an appreciation of i

the significance of this regulatory requirement and the reasons for its
existence. Were it not for your termination by the licensee, the felony
conviction, and the fact that you have been effectively removed from NRC- )
licensed activities for nearly two and a half years, we would have considered 1

issuing an order banning you from licensed activities. i

| Therefore, the NRC has determined that this matter should be brought to a
conclusion with the issuance of a Notice of Violation to you to document your
deliberate violation of NRC requirements. In accordance with the Enforcement
Policy, this violation is categorized at Severity Level III. This action

! carries with it no additional sanctions, i.e., the NRC is placing no
restrictions on your ability to seek employment in NRC-licensed activities in

-the future. However, you should be aware that this letter and Notice of
Violation will be a matter of public record and will be published in NUREG-'

0940. a public compilation of significant agency enforcement actions which is
made available to licensees of the NRC.

You are required to respond to this letter and the enclosed Notice and should
foH ow the instructions specified in the enclosed Notice when preparing your

.
response. In your response, you should document the specific actions taken

I and any additional actions you plan to prevent recurrence.

| Also enclosed with this letter, for your information, is a copy of a Notice of
Violation and Proposed Imposition of Civil Penalty issued to APS on this same
date for the violation that you caused.
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In accordance with 10 CFR 2.790 of the NRC's " Rules of Practice," enforcement
actions are placed in the NRC Public Document Room (PDR). Therefore, a copy
of this letter and the enclosed Notice of Violation with your address removed ;

will be placed in the PDR. ;

.

Sincerely,
; 4

k
y-/'RegionalAdministrator

Enclosures:
1. Notice of Violation - IA 96-015
2. Notice of Violation and Proposed

Imposition of Civil Penalty - EA 93-159

cc w/ Enclosure 1: j
Arizona Public Service Company
ATTN: William L. Stewart i

Executive Vice President, Nuclear
P.O. Box 53999
Phoenix, Arizona 85072-3999
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