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- ~ UNITED STATES OF' AMERICA' '

'

' NUCLEAR REGULATORY COMMISSION ;.

ATOMIC SAFETY AND LICENSING APPEAL A NI 04i ;
-

Administrative Judges: h Ch SECR yg y

. Christine N. Kohl, Chairman Decemberk
f VIC1;3
1984

-Gary J. Edles-
.

'

Dr. Reginald L. Gotchy *

)
'

'
In the Patter of- )

-

). e

PHILADELPHIA ELECTRIC COMPANY ) Docket Nos. 50-352 '

)' 50-353,

(Limerick Generating Station, )
Unita 1 and 2) )

)

MEMORANDUM AND ORDER.

*'

In a document filed December 10,.1984, intervenor.

Friends of the Earth (FOE) " appeals" Licensing Board rulings |
' -

,
.

from the bench during the ongoing hearing in this proceeding

on offsite emergency planning.1 According to FOE,'the Board
C

* - denied FOE's representative an equal opportunity to conduct

certain cross-examination because another party (Limerick-

Ecology Action, or LEA) was designated to act as lead !

intervernor for that purpose. FOE also complains that the

Board pressured it to yield cross-examination time to' -

_.-

counsel for the Commonwealth of Pennsylvania. See, e.g.,

;
,

t

' 1
_

FOE's appeal refers to oral rulings of the Board'on
i both November 30 and December 3, 1984, the latter assertedly
i in response to a written motion FOE filed'with the Board on
. December 2. FOE has provided no citations to the December 3 ,

' record and we can find no pertinent ruling by the Board on
i that date. We therefore assume that FOE challenges the

'
i- Board's ruling on December 4 at Tr. 14,248-51.
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Tr. 14,015-16, 14,018,.14,030-32, 14,039-44, 14,248-51. FOE
.-

argues that this curtailment of its cross-examination

. amounts to a. prejudicial denial of its right to a fair.

hearing. It also claims that the Board's ruling was.

improperly motivated by a desire to conclude these hearings

within a set timeframe.
'

.

FOE's appeal is interlocutory and thus impermissible
a

under the Commission's Rules of Practice. 10 C.F.R.

5 2.730 (f) . We will treat it, however, as a motion for

directed certification under 10 C.F.R. SS 2. 718 (i) ,

2. 785 (b) (1) . A party seeking review by this means must show

that the Licensing Board's action "either (a) threatens the'

party adversely affected with immediate and serious

irreparable harm which could not be remedied by a later-

appeal, or (b) affects the basic structure of the proceeding

'

in a pervasive or unusual manner." Public Service Electric"

and Gas Co. (Salem Nuclear Generating Station, Unit 1),

ALAB-588,'11 NRC 533, 536 (1980), and cases cited. We have

stressed repeatedly that interlocutory appellate review by -.

this means is both discretionary and disfavored. Arizona

Public' Service Co. (Palo Verde Nuclear Generating Station,

Units 2 and 3), ALAB-742, 18 NRC 380, 383-84 (1983). The
,

fact that a board ruling might well be erroneous does not

make interlocutory review any more available. Houston |
:

Lighting & Power Co. (Allens Creek Nuclear Generating |

Station, Unit No. 1), ALAB-635, 13 NRC 309, 310-11 (1981).
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FOE'has satisfied neither of the directed certification
_.

criteria in connection with its request-for our. review of'

the:LicensingBoard'sduling.2 A party's-opportunity for

cross-examination is not to be taken lightly; it is an

important ingredient of.a fair hearing. JL schedule that

accommodates the competing goals of development of a
.

complete record and avoidance of unnecessary delay is also

essential. But action that assertedly impinges on either

element does not warrant our intercession at this stage of
.

the proceeding. See Houston Lighting & Power Co. (Allens
.

Creek Nuclear Generating Station, Unit No.1) , ALAB-631,13

NRC'87, 89 (1981); Palo Verde, supra, 18 NRC at 384. Such-

matters can be addressed and remedied, if necessary, in the

context of a proper appeal from the Licensing Board's

ultimate decision. Further, FOE has not shown that the*

Board's ruling, even if erroneous, " fundamentally alters the'

very shape of the ongoing adjudication." Cleveland Electric
'

Illuminating Co., (Perry Nuclear Power Plant, Units 1 and

2) , ALAB-675, 15 NRC NRC 1105, 1113 (1982).3 .

..

2 Because FOE's request is so clearly unworthy of
interlocutory review, we saw no useful purpose in awaiting
replies from the applicant, NRC staff, and any other party.
Similar requests for directed certification in the future
will be summarily denied.

3 We express no view on the merits of FOE's arguments.
We note, however, that both the Commission's Rules of

(Footnote Continued)

.
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FOE's December 10, 1984, appeal,' treated'as a motion
-

for directed certification, is denied.

It is so ORDERED.

FOR THE APPEAL BOARD

.

db NN __ k
C. J@n SKoemaker
Secretary to the
Appeal Board
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(Footnote Continued)
Practice and policy explicitly encourage licensing boards to
consolidate intervenors with common interests and to use the
lead intervenor approach during cross-examination. Boards
are likewise expected to conduct hearings in an efficient,
as well as fair, manner. See 10 C.F.R. SS 2.715a, 2.718;
Statement of Policy on Conduct of Licensing Proceedings,
CLI-81-8, 13 NRC 452, 453, 455 (1981).
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